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FEDERAL CASES. 

BOOK 20. 



A COMPREHENSIVE COLLECTION OF DECISIONS OF THE CIRCUIT AND DISTRICT 

COURTS OF THE UNITED STATES FROM THE EARLIEST TIMES TO THE 

BEGINNING OF THE FEDERAL REPORTER, (1880,) ARRANGED 

ALPHABETICALLY BY THE TITLES OF THE CASES. 



N. B. Cases reported In this series are always cited herein by their numbers. The original citations can be found 
trjjeu desired through the table of cases. 



Case Wo. 11,439. 

In re PROBY. 

[17 N. B. E. 175; i 12 Am. Law Rev. 598; 17 
Alb. Law J. 167.] 

District Court, D. Massachusetts. Feb., 1878. 

Bankruptcy — Power op Register in Composi- 
tion Proceedings — Examination of Debtor. 

1. In composition proceedings the register 
has power, subject to the reviewing power of 
the court, to conduct the inquiries to be made 
of the debtor, and to take down the substance 
of his answers, and to adjourn the meeting 
with, and in some cases without the consent of 
the parties, but not to conduct a written ex- 
amination upon things in general, like one in 
bankruptcy, nor to permit all the inquiries and 
investigations which would be proper in bank- 
ruptcy. 

[Cited in Re Cheney, Case No. 2,637.] 

2. In most cases, the register is justified in 
refusing to permit the inquiries to extend be- 
yond the day of the meeting. 

Proceedings for composition. Application 
[by Walter Proby] for certificate whether ex- 
amination of debtor shall be continued. 

W. P. Fowler, for debtor. 
Bicknell & Stacy, for creditor. 

LOWELL, District Judge. The bankrupt 
offered a composition, and a meeting was 
called to consider it. A creditor wished to 
examine the debtor, and, no objection being 
made, he has been examined from time to 
time, in writing, at sundry adjournments of 
tbe meeting. At the last hearing the debtor 
objected that the examination was being car- 
ried on at great and unnecessary length, and 
asked for a certificate whether it should pro- 
ceed further, and this question has been ar- 
gued. The statute says the debtor, unless 
prevented by sickness or other cause, satis- 

i [Reprinted from 17 N. B. R. 175, by per- 
mission.] 

20fjbd.oas.—1 



factory to the meeting, shall be present at the 
same, and shall answer any inquiries made 
of him. This is taken from the law of Eng- 
land; and in that law the proceeding is not 
one in bankruptcy, and the inquiries are not 
answered on oath, and there is no power to 
adjourn a meeting excepting by such a vote 
as would be sufficient to adopt a resolution 
for composition; but the creditors may obtain 
an order for examination afterward upon 
making out a prima facie case of fraud. See 
Ex parte Levy, L. R. 11 Eq. 619; Ex parte 
Jones, L. R. 16 Eq. 386; Ex parte Till, 10 
Ch. App. 631, We have copied the words, but 
have varied the practice somewhat. Our 
courts have held that the debtor should an- 
swer on oath, and that the register has power 
to adjourn a meeting. See In re Holmes 
[Case No. 6,632]. Notwithstanding these dif- 
ferences, our statute does not, in my opinion, 
intend that the debtor, as it carefully calls 
him, should undergo a regular written exam- 
ination, upon things in general, like one in 
bankruptcy. In the first place, the meeting 
may excuse his attendance altogether, whielt 
will effectually defeat all inquiry; in the- 
next, the proceeding is plainly intended to be? 
summary, and to settle, so far as the voting; 
is concerned, whether the creditors will ac- 
cept the propositions made them. In theory 
the creditors are attending all this time, wait- 
ing to vote, and they must attend each ad- 
journment or lose their vote. No doubt the 
attendance may be and, perhaps, almost al- 
ways is by proxy, but that does not help me 
to construe the statute. Suppose after days 
or weeks of examination the creditors should 
vote against the acceptance of the composi- 
tion, not on the strength of anything contain- 
ed in the answers to the inquiries, but be- 
cause there had never been a sufficient num- 
ber ready to vote affirmatively. Many other 
cases might be put, which would exhibit, rea- 
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sons of convenience besides those which the 
language of the statute suggests. 

Our practice has been to permit any cred- 
itor to file objections to the recording of the 
resolutions and to take evidence on the mat- 
ter before the final order. Even this is incon- 
venient and expensive, but we have found 
that, by postponing the formal examinations 
until that time, no injustice is done to the ob- 
jectors, and many of the cases are disposed 
of one way or the other with the consent of 
•all parties, without the examinations. I ap- 
preciate the difiieulties which a creditor has 
to meet if the debtor is fraudulent. I have 
often thought it would be well to make a 
rule that any creditor should be at liberty to 
examine the bankrupt before the meeting. 
This would remove some of the inconven- 
iences. I- do not think the statute positively 
intends this, and, therefore, I have refused 
to grant such orders; but it does not follow 
that this court, in the absence of any rule 
by the supreme court, has not power to estab- 
lish it as a general rule of practice, applica- 
ble to all cases. 

As the law stands, I think the register must 
have the power, subject to the reviewing 
power of the court, to conduct the inquiries, 
and to take down the substance of the an- 
swers, and to adjourn the meeting by consent 
of parties, and even, in some cases, against 
the wishes of one or the other; but not to 
conduct a written examination of the length 
which this appears to threaten, nor to permit 
all the inquiries and investigation which 
would be proper in bankruptcy; and in most 
cases, I think he would be justified in refus- 
ing to permit the inquiries to extend beyond 
the day of the meeting. 



PROCEEDS OF. 

[Note. Additional cases cited under this 
title will be found arranged in alphabetical or- 
der under the names of the vessels; e. g. 
"Proceeds of the Chapman. See Chapman."J 



Case Ko. 11,440. 

PROCEEDS OF PRIZES OF WAR. 

[Abb. Adm. 495.] i 

District Court, S. D. New York. Feb., 1849. 

Prize Proceedings — In Name op Government — 

Suit by Individual Captors — 

Evidence — Jurisdiction. 

1. Original proceedings taken in a court of 
admiralty against vessels captured in war by 
a public vessel, to divest the fprmer ownership 
and to confiscate the captured property, should 
be taken in the name of the government under 
whose authority the capture was made, and 
no+ in the names of the individual captors, un- 
less express authority is given to the latter to 
sue in their own names. 

2. But where the proceeds of prizes have been 
brought into court, the parties entitled to dis- 
tributive shares therein may file their libel in 
t&eir individual names. 

i [Reported by Abbott Bros.] 



3. Where the United States district attorney 
authorizes a suit for the condemnation of a 
prize to be filed in the names of the individual 
captors, the court* will allow the proceedings 
to be so conducted, instead of requiring that 
the suit be instituted on behalf of the govern- 
ment. 

[4. Cited in The Zaralla, Case No. 18,203, to ' 
the poinl! that the rule requiring evidence ob- 
tained directlv from documents or witnesses- 
found on board of a vessel at the time of her 
seizure, is not absolute and peremptory.] 

[5. Cited in The Edward Barnard. Case No. 
4,291; The Advocate, Id. 94; and The A. J. 
View, Id. 118,— to the point that it is within the 
usage of prize courts to entertain and perfect 
their jurisdiction over property captured on> 
board a vessel, without having the vessel' itself 
brought within their cognizance.] 

This was a libel in rem, filed by the com- 
mandant of the U. S. brig of war Vesuvius, 
against the proceeds of certain Mexican ves- 
sels captured by the libellant's vessel during 
the late war with Mexico, to obtain distribu- 
tion of the same. 

BETTS, District Judge. The libellant, com- 
mandant of the United States brig of war 
Vesuvius, files a, libel in the nature of a noti- 
fication in court, that during the late war be- 
tween the United States and Mexico, whilst 
in command of said brig, and on the high seas 
and waters leading to the sea, he had cap- 
tured as lawful prize of war the Mexican ves- 
sels or "bungos," with their cargoes, called 
the Bella India, the Francisca, the Joren, the 
Margarita, and the Julio. That the said ves- 
sels were taken into Daguna, a place then in 
possession of the naval forces of the United 
States, under the command of the libellant. 
That the vessels and cargoes were unsea- 
worthy and perishable, and that no access 
could be had with them to any competent civil 
tribunal for prosecution and condemnation as 
prize of war, and that the same were accord- 
ingly sold at public auction by the libellant, 
conformably to the requisitions of the exist- 
ing war-tariff of the United States, and that 
the proceeds of said property are now brought 
by him within the jurisdiction of this court, 
and prays the usual monition. 

The court ordered a monition to issue, and 
the appointment of a prize commissioner, with 
directions to reeeive the funds representing the 
captured property, and deposit the same in the 
deposit bank of the court, subject to the order 
and decree of the court, and that he proceed 
to take testimony in the cause conformably 
with the standing rules of court. 

The commissioner has filed his report in the 
premises, together with the testimony taken 
by him. The evidence fully supports the alle- 
gations of the libel. It is moreover shown, 
that the brig was of superior force "to the Mex- 
ican vessels, and that Commodore Perry was 
flag officer, in chief command of the United 
States naval forces off that station. 

The proceedings and proofs are such as, if 
the captured property had been brought be- 
fore this court, would require Us condemna- 
tion as prize of war. Does the anomalous man- 
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ner in which the case comes up vary the prin- 
ciple or interfere with the exercise of prize 
jurisdiction by this court? 

The captures were made during the latter 
part of 1S47. It is not necessary to detail the 
■circumstances connected with the case of each 
particular vessel; they and their cargoes were 
sold at public auction at Laguna, under the 
direction of the properly constituted officers of 
the United States at that place, and the pro- 
ceeds arrived in this port in January, 1849, 
when this libel was filed. If this proceeding 
is to be regarded as the original one to di- 
vest the Mexican ownership and confiscate 
the captured property, the action should have 
been in the name of the United States. When 
tbe capture is by a public vessel, the gov- 
ernment sues in its own name and by its 
proper officer for condemnation (The L'Eole, 
6 C. Rob. Adm. 220; Betts, Adm. 73; The 
Palmyra, 12 Wheat [25 U. S.] 1; The Pi- 
zarro, 2 Wheat [15 U. S.] 227), unless ex- 
press authority is given the commandant of 
the ship to sue in his own name, and for the 
benefit of the owner, the state being the real 
proprietor of property so captured (French 
■Guiana, 2 Dod. 162; 2 Browne, Civ. Law, 
262-264). 

But there may be a distinction in respect to 
the proceeds of a prize. The parties entitled 
to a distributive share of it may file then* libel 
-and attach such proceeds in their individual 
names, when no formal adjudication has been 
had in the matter, or compel the captors to 
proceed to condemnation of the proceeds. 
•Genoa Ships, 4 O. Hob. Adm. 397. And in the 
English admiralty it would seem that although 
the king's proctor conducts the suit in matters 
■of prize, in tbe case of public and private ships 
it is in the name of the captors and on their 
petition (2 Browne, Civ. Law, 444, 448; Cap- 
ture of Chinsurah, 1 Act. 179), and the con- 
demnation may still be made to the crown, 
and not to the imm ediate captors. Genoa 
Ships, 4 C. Rob. Adm. 392. 

It is clear, upon general principles, that the 
■captors of property lawfully prize of war, 
should have a participation in its value, unless 
they lose their privilege by misconduct; and 
when the thing captured is, itself, from the ne- 
cessity of the case disposed of, and something 
else, money or goods, substituted for it, that 
the right of the captors should attach to that 
which represents the thing captured. 

This doctrine is recognized in the strongest 
terms in English adjudications of high char- 
acter. Genoa Ships, 4 C. Rob. Adm. 397; 
French Guiana, 2 Dod. 162; The L'Eole, 6 
<3L Rob. Adm. 224. Sir William Scott admits, 
that in case of capture in a distant part of 
the world of property perishing, it may- justi- 
fiably be converted into other property, and 
that the court will have jurisdiction over such 
proceeds, the property still continuing prize. 
The L'Eole, 6 C. Rob. Adm. 224, 225. 

If the proceeds in court, and claimed by this 
suit, are to be regarded as the prize itself, yet 
to he adjudicated upon, the course of practice 



of the American courts would, as before shown, 
require the libel to be filed in the name of the 
United States, unless authority is given to 
the captors to proceed in their own name. 

I think such authority is clearly to be implied 
in this case. The secretary of the navy, it ap- 
pears, directed the libellant to bring the proper- 
ty into this port, and obtain the adjudication of 
the proper court upon his rights and those of his 
crew. This unquestionably might bave been 
effected through a libel filed by the district at- 
torney in the name of the United States; but 
it seems, that the suit was instituted in the 
name of the captors with the knowledge and 
concurrence of the district - attorney, and hav- 
ing been brought in such form, it must, under 
the circumstances, be deemed to have been 
brought with the assent and approval of the 
government. 

Without considering, then, the question 
whether this 'action could be maintained tech- 
nically against the proceeds until a formal ad- 
judication of "prize had been made, I see no 
obstacle in the way of allowing it to be con- 
ducted, as instituted, under the facts and cir- 
cumstances accompanying this case. 

I accordingly pronounce the captured prop- 
erty lawful prize of war, and that it be con- 
demned as such; and that one half the net 
proceeds in court, after payment of costs, be 
paid into the treasury of the United States, 
and the other moiety be distributed amongst 
the captors, conformably to the report of the 
commissioner of prize. 



Case No. 11,441. . 

PROCTOR v. McBRIDE. 

[Cox, Manual Trade-Mark Cas. 382.] 

Circuit Court, N. D. Illinois. 1875. 

Infringement of Trade-Mask. 

[A trade-mark for soap, consisting of the 
words, "Mottled German Soap," with a circle 
having a moon and several stars in the mid- 
dle, Jidd infringed by the use of the words "S. 
W. McBride's German Mottled Soap" (McBride 
being the maker), in connection with a cres- 
cent having a single star within it, notwith- 
standing that "Mottled German Soap" or "Mot- 
tled Soap" had been in common use for many 
years.] 

[Cited in. Roberts v. Shelton, Case No. 11,- 
916.] 

In equity. 

BLODGETT, District Judge. A suit was 
brought by Proctor & Gamble against Mc- 
Bride & Co.. of this city, to enjoin the use 
of a trade-mark which had been adopted by 
Proctor & Gamble for a certain brand of 
soap which they manufactured. Proctor & 
Gamble claimed that they had introduced to 
the public, under a trade-mark of their own, 
a brand of soap under the term and designa- 
tion of "Mottled German Soap," and they 
had adopted as a'trade-mark upon their pack- 
ages those words, with a circle with a moon 
and stars in the middle. The defendants* 
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McBride & Co., who were manufacturers in 
this city, had put upon the market a brand 
of soap which was termed "S. W. McBride's 
German Mottled Soap," and they had mark- 
ed these words upon the outside of the 
packages, in combination with a crescent, 
within which was a single star instead of a 
number of stars. The defendants departed 
widely from the complainant's trade-mark. 
They changed the arrangement of the words, 
so instead of its being "Mottled German 
Soap" it was "German Mottled Soap," and 
instead of a circle containing several stars 
it was a crescent containing a single star, 
prefixed by the name of each maker; and it 
was argued in that case there could be no 
possibility of intelligent consumers being de- 
ceived. So strong was the case made before 
me on an application for an injunction that 
I refused the injunction; but after the proofs 
were taken, and the ease brought to hear- 
ing before Judge Drummond. he sustained 
the infringement, and ordered a perpetual 
injunction against the defendants. __ It was 
also shown in that case that "mottled Ger- 
man soap" or "mottled soap" had been in 
common use in the trade for nearly fifty 
years, and that "mottled soap" was a com- 
modity well known to the trade; but Judge 
Drummond sustained that trade-mark as the 
exclusive property of the complainant, and 
held that the defendants infringed. 



Case No. 11,443. 

The PROMETHEUS. 

[1 Lowell, 491.] i 

District Court. D. Massachusetts. Nov., 1870. 

Charter Party — Bkeach — Forfeiture — Char- 
terer's Refusal, to Claim When 
- Libeled for Wages. 

1. A court of admiralty has no authority to 
decree the possession of a ship to her general 
owners on their libel, alleging that the char- 
terers have failed to fulfill the contract on their 
part, the charter being one which gave posses- 
sion and control of the ship to the charterers 
for a time certain, with no condition of forfei- 
ture on a breach. 

2. A court of admiralty may order a ship li- 
belled for wages to be delivered to the general 
owners, if the charterers who are entitled to 
possession refuse to claim her. 

T. W. Clarke, for general owners. 

LOWELL, District Judge. The" libellants 
were the general owners of this steamer, and 
chartered her to a corporation called the 
Washington and Boston Steamship Company, 
to run between Washington and Boston for a 
term of three months, for twelve hundred dol- 
lars a month, payable monthly in advance. 
The charterers, who had a right to buy the 
ship at the end of the charter, were to man, 
victual, and coal her, and to pay all expenses, 

i [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 



to keep her insured for the benefit of the 
owners, and to give security that no bills 
should remain unpaid so as to become a lien 
upon the vessel. The libellants propound that 
this contract has been Droken by the charter- 
ers in several particulars, and pray that the 
possession of the vessel may be decreed to- 
them. I cannot enter such a decree, even on 
a default, because the libel shows no suffi- 
cient ground on which to rest it. By their 
contract, the libellants have soen fit to put all 
the power into the hands of the other party, 
and to trust to their agreement for indemnity. 
Not merely the right to use the vessel, but 
the entire control and possession are surren- 
dered, with no clause for repossession on a 
breach, nor any words which express or imply 
a condition by non-performance of which the 
contract may be defeated. Whether the libel- 
lants did not care to be under the liabilities 
of ownership as to third persons, or for what- 
ever other reason, it is clear that they have 
retained no hold upon the ship by a master or 
otherwise. In this state of the case I am not 
aware that any court, whether of law, equity,, 
or admiralty, can intervene and save the par- 
ties from the plain consequences of their con- 
tract. No authority has been shown me, and 
I know of none justifying such action. It is 
not the jurisdiction of this court, but the title 
of the promoters of this action that is want- 
ing. Libel dismissed. 

Another libel against the same vessel, filed 
a few days later, was soon after brought on 
and argued ex parte, in which the seamen 
proceeded for their wages, and the general 
owners of the ship intervened as claimants. 
It appeared in this cause that the wages were 
due and unpaid, and ought to have been paid 
by the charterers, who did not appear, and 
whose master formally relinquished posses- 
sion to the owners. 

LOWELL, District Judge. In this cause,, 
the general owners of the ship may have a 
warrant to receive the vessel on filing the 
usual stipulation to the action. The differ- 
ence in their position in the two causes is. 
that when they were libellants they showed 
no right of possession as against the persons 
then named as special owners. Here it is 
shown that they are the owners, and that the 
charterers do not choose to intervene, but are 
quite willing the vessel should be sold for 
their debt If the vessel were sold, it is clear 
the general owners would be entitled to the 
proceeds, and the eourt is not bound to put 
them to the expense and danger of loss which 
may accompany a sale. A vessel arrested by 
holders of maritime liens, may be delivered 
to any person showing a just title, although 
some one who is notified and does not choose 
to appear may have an equal or even better 
right to the immediate possession. It is to be- 
observed, too, that the failure of the charter- 
ers to claim the vessel or to pay the wases, 
and the affidavits in the case show that they 
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PROTECTION INS. CO. (N. Y. S. M. I. CO. v.) 



Iiave Jn fact abandoned the vessel, while in 
the petitory suit, on the contrary, the allega- 
tion was that they wrongly refused to deliver 
up the vessel to the owners. Perhaps the 
truth may he that the charterers were quite 
ready to abandon the vessel, but could not 
agree upon terms of settlement with the own- 
ers. If the first libel had set up an abandon- 
ment, perhaps the evidence now adduced 
would have been sufficient to prove it- War- 
rant to deliver granted. 



PROMETHEUS, The (HARRIS v.). See Case 
No. 6,127. 

PROOFS OP DEBTS IN BANKRUPTCY. 
See Pees for Registering, Appendix. 



PROPELLER. 

[Note. Cases cited under this title will be 
found arranged in alphabetical order under the 
names of the vessels; e. g. "The Propeller Mis- 
siquoi. See Missiquoi."] 



PROPRIETORS OP ORE BED (LIVINGS- 
TON v.). See Case No. 8,418. 



Case "No. 11,443. 

The PROSPECT. 

[3 Blatchf. 526.] i 

Circuit Court, S. D. New York. Sept,, 1856. 

Maritime Liens— Supplies— Credit to Owsek— 

Border op Proof — Delay in 

Enforcing Lien t . 

1. In a libel in rem against a vessel for sup- 
plies furnished, the burden lies upon the claim- 
ant to show that the credit was given not to the 
vessel but to her owner. 

[Cited in The Washington Irving, Case No. 
17,244.] 

2. In order to make out a case that will avoid 
a lien against a vessel because of delay in en- 
forcing it, there must be something more than 
mere lapse of time— unless the delay be such 
that the court, in analogy to the statute of lim- 
itations, would hold the debt barred— there must 
be unreasonable neglect and delay, operating to 
the prejudice of third persons, after opportuni- 
ties have existed to enforce the lien. 

[Cited in The Norfolk, Case No. 10.297; The 
E. A. Barnard, 2 Ped. 722; The Bristol. 11 
Ped. 163; The Tonawanda, 27 Ped. 576.] 

£ G j&l d , in Sint oa v. The R. R. Roberts, 46 Ind. 
487.] ' 

[Appeal from the district court of the Unit- 
ed States for the Southern district of New 
York.] 

This was a libel in rem, filed in the dis- 
trict court, against the bark Prospect, a for- 
eign vessel, for supplies furnished to her in 

i [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 



June and July, 185i, amounting to $453.27. 
After a decree by the district court in favor 
of the libellants [case unreported], the claim- 
ants appealed to this court 

Erastus C. Benedict, for libellants. 
Welcome R. Beebe and Charles Donohue, 
for claimants. 

NELSON, Circuit Justice. The main de- 
fence in this case is, that the supplies were 
furnished on the credit of the owners of the 
vessel. But the bill for them was charged 
and rendered, in the usual way, against the 
vessel and owners; and there is nothing in 
the proofs sufficient to rebut or disprove the 
presumption of law, arising out of the trans- 
action, that the credit was given to the ves- 
sel. The burden lay upon the claimants to 
show affirmatively that it was given, not to 
the vessel, but to the owners. 

It is further insisted, that there has been 
great and unreasonable delay in enforcing 
the Hen, and that, in the mean time, a por- 
tion of the interest in the vessel has passed 
by transfer into the hands of bona fide pur- 
chasers, and that it would be inequitable and 
unjust, under these circumstances, to enforce 
the lien. The burden of this ground of de- 
fence, also, rests upon the claimants. They 
must make out such laches as would in law 
operate to forfeit the lien. On looking into 
the proofs, I find no such evidence in the 
case. The vessel left the port soon after the 
stores were furnished, and, for aught that ap- 
pears, this libel was filed at the first" oppor- 
tunity that was afforded * after her return. 
In order to make out a case that will have 
the effect to avoid a lien, from delay in en- 
forcing it against a vessel, there must be 
something more than mere lapse of time— un- 
less, indeed, the delay be such that the court, 
in analogy to the statute of limitations would 
hold the debt to be barred— there must be un- 
reasonable neglect and delay, operating to the 
prejudice of third persons, after opportunities 
have existed to enforce the lien. 

I think that the decree below is right and 
should be affirmed. 



PROSPECT, The (PERKINS v.). See Case 
No. 11.443. 

PROSPERITY, The (KELLEY v.). See Case 
No. 7.660. 

PROTECTION INS. CO. (BULKLEY v.). 
See Case No. 2,118. 

PROTECTION INS. CO. (CLARK v.). See 
Case No. 2,832. 

PROTECTION INS. CO. (CLARKE v.). See 
Case No. 2,860. 

PROTECTION INS. CO. (NEW YORK 
STATE MARINE INS. CO. v.). See Case 
No. 10,216. 
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Case" No. 11,444. 

In re PROTECTION LIFE INS. CO. 

[9 Biss. 188; 9 Ins. Law J. 145: 9 Reporter, 
199; 12 Chi. Leg. News, 144.] i 

Circuit Court, N. D. Illinois. Dec, 1879. 
Insurance Policy — Contributory Plan — Con- 
stitution— Assessment upon Policy Holders 
—Monthly Assessments — Failure to Make — 
Power of Court to Make Assessments — 
Assets. 

1. If a policy of insurance is sui generis and 
not provided for either in the general laws of 
the state regulating insurance, or m the special 
charter of the company, the obligations of the 
companv and the policy holders to each other, 
must be found wholly in the terms of the eon- 
tract. 

2. The policies of a life insurance company 
provided that the means for paying the death 
losses were to come from assessments upon the 
other policy holders, who were such at the time 
of the assessment, but the policy holders when 
assessed were at liberty to pay or not as they 
elected: Mdd, that an assessment under these 
policies would not authorize the company to 
bring suit in case of failure to pay and that the 
court cannot confer such a right on the assignee 
of the company by an assessment on the policy 
holders. 

3. And where the policies provided that the as- 
sessments were to be made monthly on all policy 
holders who had made timely payment of the 
last assessment: Meld, that the failure of the 
companv to make the assessments regularly 
from month to month as provided could not be 
retrieved by an assessment by the court 

4. The fact that death losses had accrued 
against the company for which assessments 
should have been made, but which the company 
neglected to make, prior to the institution of 
proceeding, by the auditor of the state, to wind 
up the company, does not authorize the court to 
exercise the functions of the company by making 
these assessments. 

5. Under these policies the amount to be as- 
sessed is not an asset of the company and its 
general creditors have no right to it. 

In bankruptcy. 

Leonard Swett, H. D. Beam, E. B. Sher- 
man, and John Gibbons, for assignee. 

Ira O. Wilkinson, "Wallace & Mason, Elliott 
Anthony, J. C Riehberg, and C C. Carstens, 
for respondents. 

BLODGETT, District Judge. This is an 
application by the assignee of the bankrupt, 
the Protection Life Insurance Company, for 
an assessment upon the policy holders, which 
it is claimed the company should have made, 
but neglected to make, prior to the institution 
of winding-up proceedings by the auditor of 
this state. 

The material facts bearing upon the appli- 
cation seem to be these: The original char- 
ter granted the company by the general as- 
sembly of Illinois in March, 1867, authorized 
it to do a life insurance business as a mutual 
company, all policy holders becoming mem- 
bers and being entitled to a vote and a voice 
in its management, and to participate in its 
profits. By an amendment to the charter 



i [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission. 9 Reporter, 199, 
contains only a partial report.] 



made in I860, the company was authorized 
to insure lives on the non-participating plan, 
and to transact the business of the company, 
on the joint stock or mutual principle, or both, 
and authorized a capital stock of $100,000, to 
be divided into shares of §100 each, which 
stock was to be issued to the owners of the 
guarantee capital theretofore issued by the 
company, and the company was empowered 
to declare such dividends to the stockholders 
as its trustees should deem advisable. 

Some time in 1871, the company commenced 
to issue policies upon a plan not indicated in 
its charter or its amendment, called the "con- 
tributory plan." The substantial features of 
this plan were that each policy holder was 
to pay to the company, on the death of the 
holder of a policy in force, a sum fixed or pro- 
vided for in the policy, and the money thus 
collected by the company was to be paid over 
to the person or persons to whom such death- 
loss was payable. A small sum as a member- 
ship fee was to be paid to the company. The- 
company was to make the" assessment on the 
death of a policy holder, and give notice 
thereof in the manner provided by the terms 
of the policy, and a failure or refusal to pay 
such assessment was to forfeit all rights of 
the person so assessed under his policy. The 
plan cannot be called a "mutual plan," within 
the meaning of the original charter, because 
the policy holders had no voice in the man- 
agement of the business and had no interest 
in the profits of the company. 

During the time the company transacted 
business, several forms of policies were used, 
which are referred to as policy No. 1, policy 
No. 2, policy "A," policy "B," policy "BB," 
and policy "BB 2," and "Commercial League." 
The assignee states that the policy holders 
to be affected by the proposed assessment, are 
as follows: 

Holders of old "A" policies, about 2,000 

« « "A" " " 5.000 

» » "B" " " 6,000 

« « "BB" " " 3,000- 

* I shall therefore consider only the liability 
to assessment of the holders of these policies, 
and this liability must be found, if at all, 
solely in the contract or policy itself, because 
this kind of contract of insurance is sui gen- 
eris, and not provided for either in the gen- 
eral laws of this state regulating insurance, 
or in the special charter of the company. 
The obligations of the company and policy 
holders to each other must be found wholly 
in the terms of the contract The terms of 
the forms "A" and "B," do not essentially 
differ. I read from the "B" policy the terms 
upon which it is issued, which are as follows: 
"The Protection Life Insurance Company of 
Chicago, in consideration of the representa- 
tions and agreements made in the application 
therefor, and the sum of $14 for membership 
fee, and a deposit equal to ten assessments, 
as hereinafter stated in condition one of this 
policy, for payment of death losses in ad- 
vance of collection of assessments, amounting 
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to $ and of the further sum of $4 to be 

paid on the day of in each year 

hereafter, for expenses, does hereby issue 

this policy to of county of 

and state of with the following agree- 
ments: Upon the death of the said , he 

having conformed to all the conditions here- 
of, and on satisfactory proof of said death 
being filed with the secretary of the said com- 
pany, an assessment shall be made upon all 
the policy holders of the company at the time 
of the assessment, according to the policy 
then held by^ each, for as many dollars as- 
there are policy holders in the company when- 
ever the number of policy holders does not 
exceed twenty-five hundred, and whenever 
the number of policy holders is more than 
twenty-five hundred, then the assessment 
shall be for an amount in proportion to the 
membership of the company, not exceeding 
the limit of this policy, in the ratio of one 
dollar for each $5,000 policy holder, and such 
a proportional part of one dollar for each 
§2,500 policy holder as $2,500 is of the total 
number of policy holders in the company, and 
the sum collected on such assessment, less 
the added cost of collection, shall be paid to 
, or his legal representatives, at the of- 
fice of the company, in Chicago, within ninety 
days from the time of 'acceptance of said 
proof of death, provided, however, that In no 
case shall the payment upon this policy ex- 
ceed $2,500, and in case any of said policy 
holders who shall have paid all dues and pre- 
vious assessments refuse- or neglect to pay 
the assessment made upon them on this pol- 
icy, the company agrees to pay the said de- 
faulted assessment. And it is further agreed 
that the company guarantees the payment 
of at least $1,000 upon this policy, if in force, 
in case of the death of the said insured with- 
in one year from the date hereof. And the 
application of such further sums thereon in 
excess of the $1,000 above guaranteed as may 
be collected by assessment, as hereinbefore 
stated, from the policy holders, not exceeding 
the sum of $2,500." 

Condition 2 of this policy provides for the 
manner in which the assessment shall be 
made and notice thereof given, and the time 
within which it shall be paid; and provides 
for a, forfeiture of the policy in case the pay- 
ment is not made within the time required. 
I will here say, in regard to this condition, 
that it is but a statement in detail of the man- 
ner in which the company is to proceed to 
collect the assessment, and provides that the 
assessments shall be made monthly for the 
death-losses of the preceding month; and 
notice shall be given through the mail to the 
parties assessed, who shall have until the 
fifth day of the next ensuing month in which 
to make payment, and if they do not make 
payment within that time their policies are to 
be forfeited. And it specially provides that 
estimates for monthly assessments are to be 
based on the number making timely payment 
of the last assessment, and will include all 



claims proven and accepted prior to the mak- 
ing of such assessment, and not previously 
assessed. 

It will be seen from a study of these pol- 
icies that two leading principles run through 
them all. 

First— That the means for paying a death- 
loss were to come from assessments upon the 
other policy holders. The company had no 
treasury or fund to meet these losses, but the 
policy holders were each to contribute, if they 
deemed it for their interests to do so, and the 
contributions so collected were to be paid the 
beneficiary of the death-loss. 

Second— A policy holder when assessed was 
at liberty to pay or not as he elected. The 
assessment was to be made upon "the policy 
holders at the time of the assessment," thus 
showing that those who had defaulted on 
previous assessments and thus lapsed out, 
were not to be treated as liable to assess- 
ment. 

For the purposes of the business contem- 
plated by this plan, the company was a mere 
machine to take proof of death-losses, make 
assessments and pay over the money con- 
tributed to the party entitled thereto. By the 
"A" and "B" forms of policy the company 
guaranteed the collection of at least one thou- 
sand dollars on the assessments, and also 
agreed, in case any of said policy holders who 
had paid all previous dues and assessments, 
should refuse or neglect to pay the assess- 
ments made on them, to pay the defaulted as- 
sessments; ' but I presume it will hardly be 
claimed that this guaranty gives the company 
a right of assessment— certainly not until the 
company has fulfilled its guaranty. Aside 
from these guarantees the "A" and "B" pol- 
icies create no obligation on the part of the 
company save to make an assessment and 
pay over what is received upon it. 

An assessment under these two forms of 
policy does not make the policy holders debt- 
ors to the company, so as to authorize the 
company to bring a suit in case of neglect or 
refusal to pay an assessment, and it is very 
clear to me that if the company could not 
obtain a right of action by making an assess- 
ment, as provided in the policies in case of a 
death-loss, the court cannot confer such a 
right on the assignee by an assessment on 
the policy holders. If the company could not 
coerce payment, I do not see what power of 
the court can be invoked to aid the assignee 
in the premises. The whole organization 
seems to have been purely voluntary. 

It is claimed on the part of the petitioner 
that the terms of the application and the 
condition of the policy, when taken together, 
make out a promise by the policy holder to 
pay his assessments; but when the whole of 
the "A" and "B" policies are taken and con- 
strued together, I think it very plain that the 
company did not intend to assume any obliga- 
tion td the holder of a death-loss beyond its 
undertaking to assess and its guarantees. 

The "B B" policy reads as follows: "The 
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Protection Life Insurance Company, in con- 
sideration of the representations and agree- 
ments made in an application therefor, and of 
the membership fee paid, and of an advance 
premium for the payment of all death-losses 
and costs of collection for one full year from 
the date hereof, to be paid and used as in 
condition 2 of the policy, does hereby insure 

the life of , in the sum of , for the 

term of one year from the date hereof." 

Condition 2 provided for the payment of a 
fixed amount of cash to the company at the 
time of the issue of the policy sufficient to 
meet all assessments for death-losses during 
the year, or for giving a premium note pay- 
able on demand, to be used on the payment 
of the policy; and the cash paid to the com- 
pany or the premium note was to be appor- 
tioned in payment of death-losses and ex- 
penses, as follows: "On the death of each 
policy holder in said company the said in- 
sured agrees to pay, in common with all con- 
tributing members thereto, according to the 
age and amount of insurance in each, as 
shown in said company's schedule of assess- 
ment rates (printed on the back hereof,) his 
or her proportion of the loss; and for all such 
death-losses in monthly groupings or pay- 
ments, as hereinafter described, and ten (10) 
cents to cover the costs of collection. The 
estimate for assessments to pay death-losses 
are to be made monthly, on the basis of the 
number that made timely payments on the 
last assessment, and will include all elaims 
proven and accepted prior to the making of 
such estimate and not previously assessed 
for; and printed notices, giving the name 
and residence of each deceased member, the 
amount of his or her insurance, the names of 
parties joining in the proofs of death, and the 
amount of assessment therefor, will be dated 
and sent (as hereinafter stated) to said party 
insured, or to his or her legal representative, 
on or about the sixth day of the month there- 
after: and the full amount of all monthly 
assessments is to be paid by the said party 
insured from and after the date of this policy, 
and so long as the same remains in force. 
If the premium of the said party insured 
consists of current funds (or of a sufficient 
amount of advanced money,) the notices of 
assessment will be receipted before being 
sent, and their amount will be taken from 
the moneys held by the company; but if the 
premium consists of a note made payable to 
said eompany on demand, the mailing of 
each assessment notice to the said party in- 
sured, or to his or her legal representative, 
shall be considered and held as a proper and 
legal demand for the payment of at least that 
amount of said note; and it shall be the duty 
of said party insured or his or her legal rep- 
resentative, to pay the amount thus demand- 
ed, enclosing the assessment notice with the 
remittance, at the home office of the com- 
pany, in Chicago, on or before the fifth (5) 
day of the next month, after the printed date 
of such assessment notice; then on receipt 



thereof, said company will mark the assess- 
ment notice 'paid,' and forward it (in manner 
provided in condition 4) to the said party in- 
sured, to his or her legal representative, 
and all such payments of assessments are 
hereby acknowledged by said company as 
payment on the annual premium note of 
the said party insured. But, if any such 
monthly assessment is not paid within the 
time and in the manner above specified, then 
this policy shall be null and void, and no 
person shall be entitled to damages, or the 
recovery of any moneys paid for insurance 
while the policy was in force; nor shall the 
said premium note be nullified or impaired in 
legal and binding force, until the defaulted 
monthly assessment and all damages and 
costs of collection and expenses attending 
are paid, and this policy is returned to said 
company for cancellation. If the said party 
insured shall at any time during his or her 
insurance year pay the last assessment for 
which he or she was enumerated, and return 
this policy to said company for cancellation, 
then the said premium note will be can- 
celled and returned, and any balance of 
moneys held will be refunded, without any 
further lien or claim by said company; and 
at the end of the insurance year, all monthly 
assessments being paid to that date, the 
premium note or any balance of premium 
money held will be returned by the said com- 
pany to the said party insured; and any 
moneys paid on premium notes for quarterly 
or semiannual payments will be endorsed by 
the company on such notes and held subject 
to the same rules of use or return as hereinbe- 
fore specified." 

The U B B 2" policy does not differ in any 
material particular, for the purposes of this 
case, from that of the "B B" form; and the 
leading provision in both is that a fixed sum 
is to be paid in advance or secured by a 
note for the payment of death-losses for a 
full year, and the sum of money so paid, or 
the note, is to be assessed monthly for the 
death-losses which have occurred during the 
preceding month "on all policy holders who 
have made timely payment of the last as- 
sessment" — of which assessment due notice is 
to be given; and in case a note is given the 
assessment must be remitted to the company 
by the fifth of the next month and a failure 
to so remit makes the policy null and void, 
but leaves the person assessed liable on his 
note for the assessment which he thus neg- 
lects to pay. 

It will be remembered that the assignee 
shows to the court, as the reason for this 
application, that the company neglected to 
make assessments, and that over sixty death- 
losses accrued against the company for which 
assessments should have been made, but 
which the company neglected to make, and 
therefore the court is asked to exercise the 
functions of the company, and make now 
the assessments which the company should 
have made from month to month. 
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' It is obvious that no assessment need be 
made on those who paid their cash into the 
hands of the company, as an "advanced pre- 
mium for one year,'* while as to those who 
gave notes liable to monthly assessments, it 
is evident that they had the right to have 
these assessments made monthly in strict 
conformity with the terms of the policy, so 
that they might elect to lapse out if the as- 
sessments were too heavy, or for any other 
3'eason. In my view, the failure of the com- 
pany to make the assessments regularly from 
month to month, cannot now be retrieved by 
an assessment by the court. The parties by 
their contract, if it is a contract, had pro- 
vided a certain agent for the making of these 
assessments, and the court cannot substitute 
itself in the place of the agent which the par- 
ties agreed upon. Only those are to be as- 
sessed for payment of a death-loss who have 
made timely payment of the preceding as- 
sessments, showing beyond doubt that this 
was the intention of all parties to this asso- 
ciation to allow any one who chose to do so, 
tc let his policy lapse on any monthly assess- 
ment; and while there are words in condi- 
tion two of the "B B" and "B B 2" policies, 
which show that the company might collect 
one defaulted assessment, yet it is also pro- 
vided that by so paying he was to have a 
surrender of his premium note. 

The main feature of the plan on which the 
company started is still substantially retain- 
ed; that death-losses were to be paid by vol- 
untary contributions of the other policy hold- 
ers, and in the light of this distinctive fea- 
ture of the relations between the company 
and the policy holders I have doubts whether 
the company can have any legal claim upon 
policy holders until it had paid the loss for 
which an assessment is made. The case is 
widely different from the cases in this court, 
where assessments have been made by the 
court on stockholders, for their, unpaid stock 
liable to assessment; and also from the lia- 
bility of members of a mutual company, to 
assessments under the terms of their charter. 

There seem to me, also, other very cogent 
reasons why this assessment cannot and 
should not now be made. This contributory 
plan, so far as it had the elements of a con- 
tract, was based upon the understanding that 
those who paid assessments did so with the 
expectation that their policies would be paid 
when a death-loss thereon accrued; that the 
company, by its exertions, would keep up its 
organization and membership so as to give 
assurance of payment when the contingency 
occurred which should entitle these persons 
to demand payment, and I take it that all 
will concede that no one should be compelled 
to pay unless he thereby secured to the bene- 
iieiary of his policy a right to compel pay- 
ment. But this company is now dead. All 
money paid on any assessment which the 
court might make would be hopelessly lost- 
It would secure no right to the person pay- 
ing; and I cannot see what conscionable rea- 



son there is for enforcing this assessment 
Suppose the company in the exercise of its 
delegated functions, under any of these poli- 
cies, had sent out with its notice of an assess- 
ment information to the person so assessed 
that none of their policies would be paid; 
can it be supposed that payment of an as- 
sessment thus demanded would or could be 
enforced in a court of justice? True, the 
party in whose favor this last supposed as- 
sessment was made, might say all the assess- 
ments on his policies had been paid up to the 
time of the death of the insured, and he had 
earned the right to have his loss paid, but 
that answer would hardly satisfy those who 
had the right to demand an equivalent for 
their money before parting with it. The di- 
lemma in which the holders of these death- 
losses find themselves, is one which, it would 
seem, might well have been anticipated when 
they became parties to a scheme like this. 
It was an experiment, and depended for its 
success entirely on keeping up the confidence 
of the policy holders in each other and the 
company to such an extent as to keep the 
classes of insured liable to contribute, full by 
new members being induced to join as fast as 
old ones lapsed or died out 

But the main and insuperable objection in 
my mind to making this assessment is, that 
under all the policies on principle, and under 
most of them by their terms, the amount to 
be assessed is not an asset of the company. 
It is so much money which each policy hold- 
er agrees to contribute to pay a death-loss, 
and when collected does not belong to the 
company, nor to its general creditors, but to 
this special class of creditors, most of whom 
could only maintain a suit against the com- 
pany on its guarantees or for damages by 
reason of its neglect to make the assessment 
The money which might be realized would 
not be general assets but only come to the 
assignee to be paid over at once to these spe- 
cial creditors; while in cases of assessments 
upon stockholders and upon members of mut- 
ual companies, the money collected becomes 
a general fund for the payment of all cred- 
itors. 

The prayer for assessment is therefore der 
nied, and the petition dismissed. 
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PROTJT et al. v. GIBSON. 

[1 Cranch, C. C. 389.] i 

Circuit Court District of Columbia. Dee. 
Term, 1806. 

Vendor and Pukcqaseu — Judgment fob Pur- 
chase Monet— Injunction— Title 

FKOM IXFAXT HeIKS. 

An injunction to a judgment at law for the 
purchase-money of land, on the ground of the 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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difficulty of obtaining a title from the infant 
heirs of the vendor, cannot be supported if the 
purchaser neglected to pay the money in the life- 
time of the vendor, and to demand a conveyance 
from him, and if the heirs are not made parties 
to the bill. 

Motion by F. S. Key, for defendant [Gib- 
son, administrator of Abraham Young], to 
dissolve an injunction which had been ob- 
tained to stay two judgments at law, for 
£1,000 each, to be released on payment of 
£500 with interest at 3 per cent, from Janu- 
ary 1, 1792, and costs, and it was agreed that 
all payments made to appear to James D. 
Barry, within two months, should be al- 
lowed. The bonds on which the judgments 
were rendered were given for the purchase 
of one hundred and eight and a half acres of 
land in the city of Washington, purchased 
by the plaintiffs of A. Young. The bill states 
that they have paid the whole purchase-mon- 
ey, excepting a sum not exceeding three hun- 
dred dollars, and always have been ready 
and willing to pay whatever upon settlement 
should appear to be due, upon receiving suffi- 
cient and legal conveyances of the property. 
That Young died intestate, leaving several 
infant children his heirs at law. That the 
plaintiffs [Prout & King] have never re- 
ceived any valid and legal conveyance of the 
land; and that the infancy of the children 
renders them unable to convey. The answer 
of Gibson, admits the contract for the sale of 
the land by Young, and that two of the four 
bonds have been paid and delivered up. It 
states that the two last, upon which he has 
obtained judgments are yet unsatisfied, and 
that no part thereof has been paid, except 
what is credited on the back of the said 
bonds, and except the sum of £50, which he 
is informed was paid by Prout, in goods to 
the widow during her administration of 
Young's estate. That the complainants' al- 
legation of payment of all except three hun- 
dred dollars is false. That complainants did 
not attempt to avail themselves of any such 
payments, or exhibit any testimony in sup- 
port thereof, when the judgments were ob- 
tained, although they attempted to avail 
themselves of the plea of limitations. That 
he knows of no claims which they are en- 
titled to set off against the bonds. That 
Young lived a year after the last bond be- 
came due, and was always ready and will- 
ing to convey upon payment of the whole 
purchase-money; but he was never required 
to convey, and though he repeatedly demand- 
ed the money due, they never pretended that 
the want of a deed was the reason for not 
paying. That Young died intestate and that 
a considerable estate, unembarrassed by 
debts, descended to his issue. That no diffi- 
culty can exist in the complainants' obtain- 
ing a deed by filing a bill against the heirs 
in this court, which measure was long ago 
proposed to complainants, who agreed to 
prosecute the same, and seemed satisfied it 
would be effectual. 



CRANCH, Chief Judge. Two grounds of 
equity are relied upon by the bill: 1st. That 
the complainants have paid the whole 
amount of the bonds except a sum not ex- 
ceeding three hundred dollars. But it does 
not state how, nor when, the money was 
paid, nor why they did not avail themselves 
of those payments at law; nor why they did 
not prove those payments to J. D. Barry, 
who was by consent to have ascertained 
what payments had been made, and the 
plaintiff at law had bound himself on record 
to allow them if shown at any time within 
two months after the rendition of the judg- 
ment, and the plaintiff had agreed to stay 
execution for that purpose until that period, 
had elapsed. The bill contains no attempt 
to account for that negligence; nor does it 
state any payments or offsets, of which the 
complainants might not have availed them- 
selves at law. The allegation of payment 
therefore shows no ground of equity. 2d. 
The second ground of relief relied on by the 
bill, is, that the legal estate in the land pur- 
chased, has descended to infants who are in- 
capable of making a valid conveyance. This 
is no reason why the money should not final- 
ly be paid to the administrator, but it might 
have been a reason for a temporary injunc- 
tion, provided the complainants had at the 
same time made the heirs parties to the bill 
and had proceeded against them to obtain a 
conveyance. It is owing to the default of 
the complainants in not paying the money 
in the lifetime of Young, that they have not 
long ago received the title; and to give them 
further time, on account of the delay neces- 
sary to obtain a decree for a conveyance, 
would be to give the complainants an advan- 
tage by their own wrong; an advantage 
which they ought not to enjoy, especially as 
they have taken no measures to obtain a 
conveyance, in the only manner in which it 
can now be obtained. 

It is objected that, on payment of the mon- 
ey, the complainants are entitled to a con- 
veyance clear of expense; this would be true 
if they were in no default. But if they were 
to file their bill now against the infants and 
obtain a conveyance by that means, the 
court would not oblige the infants to pay the 
costs, because neither they nor their father 
have been in any default The complainants 
ought to have made the heirs parties to the 
bill, because the administrator had no power 
to convey, and perhaps had no means of 
compelling the heirs to convey. It is setting* 
up against the administrator an objection 
applicable only to the heirs, and which they 
alone by the aid of the court, can remove; 
and unless they are made parties, the same 
objection must continue at least, until all 
the heirs come of age; and may be perpetual, 
unless the heirs should choose, after they 
come of age, to make the conveyance. The 
bill does not state that a conveyance was 
ever demanded of Young, in his lifetime, nor 
that he ever refused to convey. The answer 
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shows that the whole purchase-money be- 
came due a year before the death of Mr. 
Young, and that he pressed the complainants 
for payment, which they neglected, and it 
denies that a conveyance was ever demand- 
ed of him. The obstacles which his death 
have thrown in the way are the consequence 
of the neglect and default of the complain- 
ants, and it was incumbent upon them to 
seek to remove them. As neither the admin- 
istrator nor his heirs have been guilty of de- 
fault, and as the complainants have not re- 
quested the aid of this court to obtain a title, 
there is no equitable ground for continuing 
the injunction. 
Injunction dissolved. 
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Case No. 11,446. 

PROUTY et al. v. DRAPER et al. 
[1 Story, 568; i 2 Robb, Pat. Cas. 75.] 

Circuit Court, D. Massachusetts. Oct. Term, 

1841.2 

Patents — Combination — Infringement. 

Where the plaintiff claimed, the combination 
of three things, as his invention, in a patent for 
an improvement in the construction of ploughs; 
it was held, that the patent was for the entire 
combination of the three, and not for a com- 
bination of any two of them; and, therefore, it 
was no infringement of the patent to construct 
ploughs containing two of them. 

[Cited in brief in Tillotson v. Ramsay, 51 Vt 
312.3 

This was an action on the case for the in- 
fringement, by the defendants [Draper, Rug- 
gles & Co.], of a patent of the plaintiffs 
[David Prouty & Co.], for "a new and useful 
improvement in the construction of the 
plough." The defendants pleaded the gen- 
eral issue; and also filed a specification of 
special matters of defence under the patent 
act of July 4th, 1836, c. 357 [5 Stat. 117]. 

At the trial, various questions, both of law 
and fact, were made by the defendants, un- 
der their different specifications of matters 
of defence; but the cause finally went off 
upon a question of law, arising upon the 
construction of the specification of the pat- 
ent. The patent was dated the 4th of March, 
1836. The specification was as follows: 

"Be it known, that we, the said Prouty 
and Mears, have jointly invented, made, and 
applied to use a new and useful improve- 
ment in the construction of the plough, 
which invention and improvement we de- 
scribe and specify as follows, viz.: Hereto- 
fore, the standard and Iandside of the plough 
has been plaeed" perpendicular to, and at 
right angles with, the plane of the share. 
On this standard the beam has been placed 

i [Reported by William W. Story, Esq.] 
2 [Affirmed in 16 Pet. (41 U. S.) 336.] 



in such a manner, as to form an acute angle 
with the Iandside, of such extent as to place 
that part of the beam, to which the moving 
power is applied, at the distance of three or 
more inches" from an extended line of the 
Iandside to the right while the after part of 
the beam extends one or more inches to the 
left of the perpendicular of the Iandside near 
the handle. The object has been to cause 
the plough 'to run to land,' or hold its width 
of furrow; the effect produced has been an 
• uneasy, struggling motion, as it meets re- 
sistance at the point, wing, or heel. We 
make our ploughs with the standard and 
Iandside forming an acute angle with the 
plane of the share, the standard inclining to- 
the right or furrow side, in such manner as 
to enable us to place the centre of the beam 
on a line parallel with the Iandside, the fore 
part thereof at such distance from the ex- 
tended line aforesaid, as to cause the plough 
to hold its width of furrow, and the after 
part falling within the perpendicular of the 
Iandside of the plough, the centre of it be- 
ing nearly perpendicular.to the centre of re- 
sistance on the mould-board; which we con- 
ceive to be at about one fourth part of the 
lateral distance from the Iandside to the 
wing of the share, and at about one third 
part of the perpendicular height from the 
plane of the share to the upper edge of the 
mouldboard. This location of the centre of 
resistance, we base on the fact, that many 
ploughs, which have been used in sharp, 
sandy soils, have been worn quite through 
at that point The result of this formation 
of the plough, is a steady, well-balanced mo- 
tion, requiring less power of draft, and less 
effort in directing the plough in its course. 
The inclination of the standard and Iandside, 
causes the plough to cut under and take up 
the furrow in tne form of an oblique-angled 
parallelogram, or like a board feather-edged, 
which, being turned over, falls in level with 
the last furrow more readily than the right 
angled or square edged work. The coulter 
or knife, having a similar inclination, cuts 
the roots of the grass, &c. and leaves all 
vegetable matter on the surface, at a greater 
distance from the under edge of the furrow, 
which, being turned over, more readily falls 
in, and is far better covered than with 
square edged work. The top of the stand- 
ard, through which the bolt passes to secure 
the beam, is transversely parallel to the plane 
of the share, and extends back from the 
bolt to such a distance, as to form a brace 
to the beam, where the after part is pressed 
down by lifting at the forepart, the share 
being fast tinder a rock, or other obstruc- 
tion. The after part of this extension is 
squared in such manner, that, being jogged 
into the beam, it relieves the bolt in heavy 
draft The bolts, which we use to fasten 
the pieces of cast iron, (of which our ploughs 
are made) together and to the woodwork, are 
round, with inverted convex heads, or like 
] the woodscrew, with a projection on the un- 
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der side of the head of semicircular form, 
which fits into a groove in the counter-sink 
part of the bolthole, as it is cast, to receive 
it, which not only prevents its turning, but 
also diminishes the liability of breakage at 
the corners of square holes; all which will 
more fully appear by reference to the draw- 
ing annexed to and .forming part of this 
specification. We hereby declare, that what 
we claim as new, and of our invention, is the? 
construction of such ploughs as aforesaid, 
and the several parts thereof, not separately, 
but in combination for the purposes afore- 
said, viz.: 1st The inclining the standard 
and landside so as to form an acute angle 
with the plane of the share. 2d. The placing 
the beam on a line parallel to the landside 
within the body of the plough, and its centre 
nearly in the perpendicular of the centre of 
resistance. 3d. The forming the top of the 
standard for brace and draft. We do not in- 
tend to confine our claim to any particular 
form or construction, excepting such form 
as may be necessary to place the beam in 
the perpendicular of the centre of resistance, 
and parallel to the landside; and also, to 
such form of the top of the standard, as shall 
serve for brace and draft, but have given 
such form, as we deem to be most con- 
venient, which may be varied, as is obvious." 

It was admitted at the trial, that the de- 
fendants' ploughs were exactly in all re- 
spects like those of the plaintiffs, except that 
the defendants did not in their ploughs ex- 
tend back the top of the standard, or jog, in 
the manner stated in the specification, and 
described in the third part of the summing 
up of the invention. 

It was contended by the counsel for the 
defendants, Dexter, Ruggles, and Allen, that 
as the defendants' plough did not embrace 
the whole combination, which the plaintiffs' 
plough did, and as the patent was for a com- 
bination only, there was no infringement of 
the plaintiffs' patent. 

On the other hand, it was contended by 
the plaintiffs' counsel, Charles G. Loring and 
Gray, and Gleason, that the use of two parts 
of the combination, without embracing the 
third, was an infringement of the patent. 

STORY, Circuit Justice. I am entirely sat- 
isfied, that the true construction of the pres- 
ent patent is, that it is a patent for a combi- 
nation and for a combination only. The 
combination, as stated in the summing up, 
consists of three things; and it is as fol- 
lows: "1st. The inclining the standard and 
landside so as to form an acute angle with 
the plane of the share. 2d. The placing the 
beam on a line parallel to the landside with- 
in the body of the plough, and its centre 
nearly in the perpendicular of the centre of 
resistance. 3d. The forming the top of the 
standard for brace and draft." Unless, then, 
it is proved, that the whole combination is 
substantially used in the ploughs of the de- 
fendants, it is not an infringement of the 



plaintiffs* patent, although one or more of 
the parts, as above specified, in the summing 
up in the patent, may be used in combina- 
tion by the defendants. The plaintiffs' pat- 
ent is for an entire combination of all the 
three things, and not for a combination of 
any two of them. A patent for a combina- 
tion of A, B and C, cannot be technically or 
legally deemed at once a combination of A, 
B and C, and of A and B alone. I think, al- 
so, that the plaintiff, by the summing up in 
his patent, has treated the jogging of the 
standard behind, as well as the extension 
thereof to be essential parts of his combina- 
tion, for the purpose of brace and draft; and 
not deemed either of them separately, and 
alone, and independent of the other. I de- 
duce this from the language used in the 
third part of the summing up, which has a 
necessary reference to, and is explicable only 
by the antecedent descriptive part of the 
specification, as to the forming of the stand- 
ard "for brace and draft" The language 
there used is as follows: "The top of the 
standard, through which the bolt passes to 
secure the beam, is transversely parallel to 
the plane of the share, and extends back 
from the bolt to such a distance as to form a 
brace to the beam, where the after part is 
pressed down by lifting at the forepart, the 
share being fast under a rock or other ob- 
struction. The after part of this extension is 
squared in such a manner, that, being jog- 
ged into the beam, it relieves the bolt in 
heavy draft." If the reference had been di- 
rect and positive to the descriptive part of 
the specification in the summing up, as by 
adding after the words, "for brace and 
draft," the words "in the manner above men- 
tioned," or "by the extension and jogging as 
aforementioned," there could be no doubt, in 
my judgment, that both were treated by the 
plaintiff in his patent as essential parts of 
his combination for the very purposes stated, 
viz. "for brace and draft" Now, it seems to 
me, that this is the necessary interpretation 
of the summing up, precisely as if the words 
had been actually used; and that it would 
not be intelligible without them. I regret, 
that this is the conclusion, to which my mind 
has arrived; but I' cannot avoid it. I shall 
still more regret, that the cause should be 
decided upon this mere technical point, 
when, if the other points of defence, taken 
by the defendants* counsel, are made out by 
the proofs, there is an end of the cause, in- 
dependently of this technical constructioD. 
For example, if it is established in proof, as 
the defendants* counsel insist, that they can 
establish, that the inclining of the standard 
and landside, so as to form an acute angle 
with the plane of the share has been long 
known before, (for the defendants certainly 
have a right to use, what was common be- 
fore, and as far as it was common,) it will 
then amount only to this, that, as the de- 
fendants have not used the whole combina- 
tion, but a part or parts only thereof, there 
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has been no infringement of the plaintiffs' 
patent. So, if there is, in fact, no such cen- 
tre of resistance, as stated in the specifica- 
tion, or if the formulary for placing the beam 
will not place it parallel to that centre of re- 
sistance within the body of the plough, the 
same difficulty in maintaining the patent 
may arise. However, it is for the parties to 
say, whether they will proceed in the cause 
on these and the other points in controversy. 

MEM. The defendants declined to proceed; 
and a verdict was taken for the defendants, 
with the understanding, that a bill of excep- 
tions would be taken to the decision of the 
court for the purpose of a final decision in 
the supreme court. The cause was accord- 
ingly carried to the supreme court upon a 
bill of exceptions, and at January term, 1842, 
the judgment of the circuit court was af- 
firmed. [16 Pet (41 U. S.) 336.] 

[NOTE. Upon the return of the mandate of 
the supreme court, an objection was taken by 
the plaintiffs to taxing the costs of witnesses 
who personally attended at the trial for their 
travel and attendance, they being more than one 
hundred miles from the place of trial. The ob- 
jection was overruled. Case No. 11,447.] 



Case No. 11,447. 

PROUTY et al. v. DRAPER et aL 

[2 Story, 199; * 5 Law Rep. 161.] 

Circuit Court, D. Massachusetts. May Term, 
1842. 

Deposition — Witnesses Living More than 100 
Miles prom Place op Trial — Travel and 
Attendance — Commission for Examination 
Abhoad. 

1. The judicial act of 1789, c. 20, § 30 [1 Stat. 
89], does not peremptorily ordain, that the testi- 
mony of witnesses, living more than a hundred 
miles from the place of trial, shall be taken by 
deposition; but it only permits such a course; 
and if such witnesses be present in court at the 
trial, and give their testimony orally, the full 
cost of their travel and attendance should be al- 
lowed in the costs. 

[Cited in Spaulding v. Tucker, Case No. 13,- 
221; Dennis v. Eddy, Id. 3,793. Cited, but 
not followed, in The Vernon, 36 Fed. 116; 
Burrow v. Kansas City, Ft. S. & M. R. Co., 
54 Fed. 282; Pinson v. Atchison, T. & S. F. 
R. Co., Id. 465. Approved in Hunter v. 
Russell, 59 Fed. 966.] 

2. By St. 1 Wm. IV. c." 22, giving authority 
to English courts of law to issue commissions 
for the examination of witnesses abroad, the 
court may, in its discretion, allow the expenses 
of the witnesses, or the costs of the commis- 
sion. 

3. Postage paid on a commission should be al- 
lowed as a part of the costs thereof. 

[Cited in Hussey v. Bradley, Case No. 6,946.] 

Case for infringement of a patent for an 
improvement in the manufacture of ploughs. 
The cause was argued at a former term of 
the court, upon the general issue, and a ver- 
dict was found for the defendants. [Gase No. 
11,446.] A bill of exceptions to the opinion 

i [Reported by William "W. Story, Esq.] 



of the court was filed at the trial; and a 
writ of error was taken by the plaintiffs 
[David Prouty & Co.] to the supreme court 
upon the exceptions, and the judgment ren- 
dered in favor of the defendants [Draper, 
Ruggles & Co.], and at the last January term 
of the court the judgment for the defendants 
was affirmed. See 16 Pet [41 U. S.] 336. 

A question upon the return of a mandate of 
the supreme court was now made as to the 
taxation of costs, which was shortly argued 
by Dexter & Phillips, for the defendants, and 
by Gray & Morton, for the original plain- 
tiffs. 

STORY-, Circuit Justice. There does not ap- 
pear to me to be any real difficulty as to the 
taxation of costs in this case. The first ob- 
jection, taken by the plaintiffs, is to taxing 
the costs of witnesses, who personally at- 
tended at the trial, for their personal travel 
and attendance, they being more than one 
hundred miles from the place of trial. By 
the judicial act of 1789, c. 20, § 30, their depo- 
sitions might under such circumstances, have 
been taken, and used at the trial. The ob- 
jection is that their personal attendance might 
have been dispensed with, and, therefore, 
that their travel and attendance ought not to 
be taxed in the costs. My opinion is, that the 
objection is not maintainable. The act is not 
peremptory, that under such circumstances 
the depositions of the witnesses shall be taken 
and used, but only, that they may be taken 
and used. It is, therefore, a mere option giv- 
en to the party, who wishes to use the testi- 
mony of the witnesses. In many cases, the 
presence of the witnesses in person and their 
oral testimony on the stand, may be indis- 
pensable to the true exposition of the merits 
of the case. No deposition would or could, 
meet all the exigencies, which might arise 
from the varying character of the evidence or 
the necessity of instant explanation of cir- 
cumstances, not previously known or under- 
stood. The character of the ease, too, may 
be so dependent upon scientific principles, or 
on a minute description of mechanism, "as to 
be almost impracticable to be presented to a 
jury, except by the aid of oral testimony, il- 
lustrating the principles of mechanism. In 
no class of cases is this more forcibly felt, 
than in the trial of cases like the present for 
infringement of patent rights. There is no 
pretence in the present case, that the wit- 
nesses were brought here for purposes of op- 
pression, or without necessity, for the pur- 
pose of swelling the costs of the litigation. 
In my judgment, therefore, there is no ground 
to say, that the full costs of the personal 
travel and attendance of the witnesses ought 
not to be allowed in the costs. Unless my 
memory deceives me, the same question has 
been presented to this court in several in- 
stances before the present and it has uni- 
formly received the same determination. 
There are numerous cases in the English re- 
ports, in which allowances have been made 
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for the travel and attendance of witnesses, 
who have come from foreign countries, for 
the purposes of the trial; and yet we all 
know, that in such cases, through the instru- 
mentality of a court of equity (and now in 
many cases of a court of law), the testimony 
of such witnesses miglit be obtained upon a 
commission. Moor v. Adam, 5 Maule & S. 
156; Tremain v. Barrett, 6 Taunt 88; Sturdy 
v. Andrews, 4 Taunt. 697; Cotton v. Witt, 
Id. 55; and Lonergan v. Royal Exch. Assur. 
Co., 7 Bing. 725, 728. See, also, 2 Tidd, Prac. 
<9th Ed., 1828) p. 814; Tidd, New Prac. (Ed. 
1837) p. 494; Bridges v. Fisher, 1 Bing. N. C. 
510. Indeed, since St 1 Wm. IV. c. 22, giv- 
ing authority to the courts of law to issue 
commissions to take the examinations of wit- 
nesses abroad, it is still a mere matter of 
discretion with the court, if the witnesses are 
actually brought from abroad, whether they 
will allow the expenses of the witnesses, or 
only the costs of a commission. McAlpine v. 
Poles, 1 Cromp. & M. 795; Tidd, New Prac. 
(Ed. 1837) p. 494. This seems to be putting 
the whole doctrine upon a sound and rational 
foundation; and enables the courts at once 
to accomplish the purposes of justice, and to 
prevent the accumulation of unnecessary or 
extravagant expenses. 

The rule adopted by the supreme court of 
Massachusetts in Melvin v. Whiting, 13 Pick. 
184, 190, is manifestly a new one, then pro- 
mulgated for the first time.2 It can have no 
authority whatsoever here, it being a mere 
matter of state practice, as the courts of the 
United States have complete authority to 
adopt such practice for themselves, as they 
deem most convenient and proper. I con- 
fess myself not satisfied, that the state rule 
thus promulgated, is one, which has a very 
satisfactory foundation in principle, or public 
convenience, or general justice. At all events, 
this court has long held and acted upon a dif- 
ferent doctrine; and I can perceive no just 
reason for changing it I am, therefore, of 
opinion, that the objection should be over- 
ruled. 

As to the allowance of postage paid upon 
the transmission of the commission to the 
commissioners, and upon the return thereof, 
after it was executed, as a part of the costs, 
I do not see, how that charge can well be 
distinguished from the other charges of exe- 
cuting the commission. It is a necessary 
part of the proceedings and expenses incurred 
thereby; and generally the cheapest mode of 
obtaining the testimony. The ease of Thorn- 
dike v. Buffington [unreported], cited by Mr. 
Phillips in his Digest ("Costs," G, pi. 7), as 
having been decided in 1826, in the state 
court, is, to "be sure, directly in point against 
the allowance of the charge. But I do not 
find that case any where reported in the 
printed reports; and no reasons are given for 
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the same rule as to the travel and attendance of 
parties in suits. 



the decision. So that we are wholly left to 
conjecture them. I cannot say that there 
appears to me any solid ground for denying 
such an allowance. The contrary rule may, 
for aught I know, be entirely in conformity 
to the settled practice of the state courts; 
and if so, it ought not to be disturbed. But 
it can furnish no ground to regulate the prac- 
tice of this court, unless so far, as it seems 
adapted to the purposes of general conven- 
ience and justice. In either view, I confess 
myself not satisfied, that it ought to be adopt- 
ed in this court 
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Case ISTo. 11,449. 

The PROVIDENCE. 

[9 Ben. 188.] i 

District Court, E. D. New York. July, 1877. 

Collision in Sell Gate— Following Vessel. 

A steamboat, the P., following another steam- 
boat on a flood tide, overtook her near the up- 
per end of Blackwell's Island. Several tows 
were met, the P. crossed to the south channel 
as the other steamboat was passing down tho 
channel towards the end of the island, and in 
crossing her bows came in collision: Held that 
the P. was in fault, being the following vessel, 
for not stopping when she could easily do so, 
to allow the other vessel to get ahead enough 
for the P. to pass under her stern in safety. 

In admiralty. 

BENEDICT, District Judge. This action 
is to recover for damages sustained by the 
steamboat Bolivar in a collision with the 
steamer Providence on the 17th day of Sep- 
tember, 1875, near the upper end of Black- 
well's Island. At the time of the collision 
the tide was flood and the weather clear; 
both vessels were bound to New York, the 
Providence being much the larger and faster 
of the two boats. The Bolivar entered the 
Gate first and as she turned Hallett's Point 
the Providence passed across her stern, tak- 
ing the main ship channel around Great Mill 
Rock while the Bolivar kept down between 
the Long Island shore and Flood Rock. 
When the Providence opened out above Mill 
Rock, she met a tow then off Little Mill 
Rock, which she passed to port, at the same 
time slowing down. After passing this tow 
the Providence was opened again, and then 
met another tow coming up about abreast 
of Horn's Hook. This tow gave two signals, 
and accordingly the Providence kept to port, 
and then instead of taking the north channel 
by Blackwell's Island kept on for the south 
channel. At this time the Bolivar was pro- 
ceeding down below Flood Rock, so that the 

i [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict Esq., and here reprint- 
ed by permission.] 
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Providence in crossing to the south channel 
■was brought "between the Bolivar and the 
end of Blackwell's Island. The space proved 
too narrow and the two vessels came in con- 
tact, "the Providence knocking off the Boli- 
var's stem with her port how as she swept 
past At the time of the blow the Bolivar 
was nearly still, having reversed her engine. 
The Providence was under full speed. 

On the part of the Providence it is claimed 
that no fault on her part is shown, inasmuch 
as the second tow met by her compelled her 
to take the south channel, and in reaching 
that channel she went as near as possible to 
the island, and that she could not check her 
speed in this locality without going ashore; 
wherefore it is contended that the aceident 
was either inevitable or attributable to fault 
of the Bolivar in not keeping out of the way 
of the Providence by sheering off towards the 
Long Island shore. 

It is to be remarked, however, that the an- 
swer does not claim the accident to have been 
inevitable, but states that there was room for 
the Providence to pass between the Bolivar 
and the island, as the vessels were heading, 
when the Providence determined to take the 
south channel; and charges that the Bolivar 
put out from the shore as she approached 
BlackwelTs Island, and crossed the channel 
over towards the northern end of Blackwell's 
Island directly across the course of the Provi- 
dence, so as to cut her off. The fault thus 
charged upon the Bolivar is not sustained by 
proof; on the contrary, it is clearly proved 
that she held her course till the Providence 
was close upon her, when she reversed and 
starboarded her helm, by which her bow was 
thrown a little to port before the blow. 

As I view this case, the fault lies in the 
Providence for not stopping when she could 
with safety, and waiting until there was 
room for her to pass under the Bolivar's 
stern. When the Providence met the second 
tow, three courses were open to her: one to 
pass the tow to the north and take the north 
channel; one to pass the tow to the south 
and keep on through the south channel, trust- 
ing to her ability to pass the end of the 
island before the Bolivar should reach that 
point; and one to stop and wait until the 
Bolivar passed down, so that she could be 
passed under her stern. The Providence 
chose to keep on and take the chances of 
reaching lie end of the island before the 
Bolivar. In this she failed, and she must 
bear the consequences. I do not say that 
she could have taken the north channel, nor 
am I certain that after she had determined 
to keep on for the south channel it was possi- 
ble for her to go astern of the Bolivar with- 
out waiting, although there is foundation in 
the evidence to argue that she could have 
done so. But it is manifest that she could 
have held back as she passed the second tow 
instead of keeping on as she did, and thus 
placing herself where she could not stop, and, 
as it turned out, could not pass the Bolivar 
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without hitting her. The Bolivar was the 
leading vessel, the Providence was endeav-. 
oring to pass, and she was bound to select a 
time and place where she could do so without 
touching the leading Tessel. The law gave 
her no right to call upon the Bolivar to give 
away to enable her to pass ahead, when by 
holding back in time she could with safety 
have passed astern. The decree must, there- 
fore, be for the libellant, with a reference to 
ascertain the damages. 
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PROVIDENCE t. MANCHESTER. 

[5 Mason, 59.] i 

Circuit Court, D. Rhode Island. June, 1828. 

Equity — Answer Denting Plaintiff's Eqditt. 

A bill in equity was brought against a feme 
sole to compel her to make an acknowledgment 
of a deed, made by her and her late husband in 
his lifetime, of her land, on a sale thereof. In 
her answer, she denied all equity; and assert- 
ed, that the sale was without her consent, and 
that she received no part of the consideration 
money. It was held, that the plaintiffs were 
not entitled to any relief. 

[Cited in brief in Hempstead v. Easton, 33 
Mo. 145. 

This was a bill in equity against the de- 
fendant [Mary- Manchester], for an injunc- 
tion to a suit brought in this court to recover 
certain land belonging to her, of which a 
deed had been executed by herself and her 
husband in bis lifetime, on a sale thereof to 
the plaintiffs. The acknowledgment had not 
been taken in the form prescribed by the act 
of Rhode Island (Dig. 1798, p. 267, § 7), so 
that it was incompetent to bind her. There 
was also a prayer for general relief. The an- 
swer denied all equity; and asserted, that 
the defendant had received no part of the 
purchase money; that the sale was on her 
part involuntary, and under the influence of 
her husband; that she did not know the con- 
tents of the deed; that she never made any 
contract for the sale; and never intended to 
make any acknowledgment, unless forced to 
it. The cause was set down for argument 
upon bill and answer. 

"Whipple & Searle, for plaintiffs. Crapo & 
Richmond, for defendant 

STORY, Circuit Justice. The answer de- 
nies all equity. No contract was made for 
the sale with the defendant; she received no 
part of the purchase money; and now in- 
sists, that the acknowledgment, such as it is, 
was involuntary on her part, and produced 
by the influence of her husband. Under these 
circumstances, standing wholly uncontradict- 
ed, there can be no decree for an injunction 
or any other relief. The bill must therefore 
be dismissed with costs. Bill dismissed ac- 
cordingly. 
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Case No. 11,451. 

In re PROVIDENCE & N. Y. STEAMSHIP 

CO. 

[6 Ben. 124; i 15 Int. Rev. Rec. 194.] 

District Court, S. D. New York. June, 1872. 

Limiting- Liability of Ship Owners — Act op 
1851 — Loss by Fire— Injunction. 

1. A steam propeller, running between Provi- 
dence and New York, was burned at her dock 
in New York, on May 24, 1868, with a valuable 
cargo on board. Portions of the cargo were 
saved, but not in a condition to be delivered. 
The wreck of the vessel was sold for §5,000. 
Various shippers of cargo on board the ves- 
sel commenced suits against the corporation 
which owned her, to recover for the loss of 
their goods. These suit were pending in the 
courts of the states of New York, Rhode Island 
and Massachusetts. In 1872, the owners of 
the steam propeller filed a libel and petition in 
this court, under the 55th, 56th, 57th, and 58th 
admiralty rules of the supreme court, for the 
purpose of obtaining the benefit of the limita- 
tion of liability given by the act of March 3, 
1851 (9 Stat 635). On the filing of the peti- 
tion, the court made an order directing that an 
appraisement of the value of the interest of 
the petitioners in the vessel and her freight be 
made by the clerk, on proofs to be presented 
to him, and on hearing the petitioners and. such 
of the parties as had begun suit in this district, 
and that notice of the hearing be given to the 
attorneys of such parties, and that, in the mean 
time, the said parties and their attorneys be 
enjoined from the further prosecution of those 
suits. One of those parties moved to set aside 
that order: Held, that the proceeding thus in- 
stituted is a matter of exclusive admiralty ju- 
risdiction. It is substantially a suit in rem 
against the vessel and its pending freight. 

[Cited in The John Bramall, Case No. 7,334; 
Re Long Island, etc., Transp. Co., 5 Fed. 
625, 627; The Tolchester, 42 Fed. 185.] 

2. The supreme court had power to make the 
55th admiralty rule, notwithstanding the pro- 
vision in the act of March 2, 1793, § 5 (1 Stat. 
335), that an injunction shall not "be granted 
to stay proceedings in any court of a state." 

[Cited in Re Long Island, etc., Transp. Co., 

5 Fed. 625, 627.1 
[See Hill Manuf'g Co. v. Providence & N. 

Y. S. S. Co., 113 Mass. 501.] 

3. The rules, above named, do not transcend 
the act of 1851, or the power of the supreme 
court to make rules, under the 6th section of 
the act of August 23, 1842 (5 Stat. 518). 

4. The 3d section of the act of 1851 was 
applicable to the case presented on the petition, 
although the loss was a loss by fire. 

In admiralty. 

E. D. McCarthy, for the motion. 
J. H. Choate, opposed. 

BLATCHFORD, District Judge. This libel 
and petition are filed under the rules in ad- 
miralty (55, 56, 57, and 58) prescribed by the 
supreme court at the December term, 1871, 
as rules of practice under the act of March 
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3, 1851, entitled "An act to limit the liability 
of ship owners, and for other purposes." 9 
Stat. 635. The petition avers, that the peti- 
tioners are a Rhode Island corporation, and 
were the owners of the steamship Oceanus, a 
vessel which belonged to a line of steam pro- 
pellers owned and run by said corporation, 
for the carriage of freight and passengers 
between Providence, in Rhode Island, and 
the city of New York, and was enrolled at 
the office of the collector of customs in Prov- 
idence; that, on the 23d of May, 1868, the 
Oceanus set sail from Providence, on one of 
her regular trips in said line, having on 
board a large and valuable cargo, belonging 
to several owners or freighters, who had 
shipped the same therein, to be carried on 
freight to New York, and there delivered to 
various consignees, according to the respec- 
tive directions accompanying the same; that 
the vessel, with her cargo, arrived at New 
York on Sunday, the 24th of May, and made 
fast to the dock, in her usual berth, at pier 
27, North river, and on that day discharged 
her passengers and their baggage, but none 
of her cargo; that, shortly after noon, on 
that day, a fire broke out in the buildings at 
or near the head of the pier where the vessel 
lay, which spread with great rapidity down 
the pier and soon reached the vessel, which 
was thereby burned to the water's edge, 
and almost the whole of her cargo was de- 
stroyed; that small portions of her cargo 
were discharged in a damaged condition, but 
wholly unmerchantable, and having lost the 
form of merchandise in which they were 
shipped, and no freight was earned or re- 
ceived by the petitioners on any portion of 
the cargo; that the remains of the steamer, 
left by the fire, did not exceed §5,000 in 
value, and were shortly afterwards sold for 
that sum; that the said fire so happening to 
and on board of said vessel was not caused 
by the design or neglect of the petitioners, 
the owners of said vessel, but the same hap- 
pened, and the same, and the loss, damage, 
injury and destruction resulting therefrom to 
said vessel and cargo, were done, occasioned 
and incurred without the privity or knowl- 
edge of the petitioners; that, nevertheless, 
certain persons, thereinafter named, being, 
or claiming to have been, owners, shippers 
or consignees of portions of said cargo so 
burned and destroyed on said vessel, have 
sued the petitioners in the courts of the state 
of New York, within the Southern district of 
New York, for the loss and destruction of 
such portions of said cargo; that the petition- 
ers, desiring to contest their liability, and 
the liability of said vessel, for the loss, de- 
struction, damage and injury occasioned by 
said fire, and also to claim the benefit of 
limitation provided for in the third and 
fourth sections of said act, are ready and 
willing and offer to pay into court the 
amount of their interest in said vessel and 
freight, or to give a stipulation, with sure- 
ties, for the payment thereof into court, 
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■whenever the same shall he ordered; that 
the facts and circumstances by reason of 
■which exemption from liability is claimed, in 
addition to the foregoing facts, are, that the 
steamer, which -was in all respects properly 
manned and equipped for' the service in 
•which she was engaged, lay in her usual 
berth, fastened to the south side of said pier, 
her stern not being more than thirty feet 
from the bulkhead adjoining the head of said 
pier on the south, upon which bulkhead the 
buildings in which said fire broke out were 
situated; that, shortly after one o'clock in 
the afternoon, the fire broke out, and was 
discovered in an office or room in said build- 
ing; that, although an alarm was imme- 
diately given, and the fire department was 
called to the spot, and they and the persons 
on board of and connected with said steamer 
used every effort to stay the progress of the 
fire, it spread with great violence and rapid- 
ity, and the wind, being right down the pier, 
carried the flames directly and very rapidly 
towards the vessel, so that it was found im- 
possible to rescue her, or to remove her out 
of the reach of the fire, or to extinguish the 
flames after they had enveloped her, until 
she was burned and destroyed; that the 
said fire originated accidentally, and without 
fault, neglect or design on the part of the pe- 
titioners, or their knowledge or privity; [that 
William P. Knowlton and others, composing 
the firm of William Knowlton & Sons, of the 
city of New York, have commenced an ac- 
tion against the petitioners, as owners of 
, 4 said* vessel, in the superior court of the city 
^ of New York, claiming to recover the sum of 
$2,436.20, the alleged value of merchandise 
alleged to have been lost on said vessel, -in 
and by said fire, and to have belonged to 
them; that William A. Hall and others, com- 
posing the firm of Benedict, Hall & Co., of 
the city of New York, have commenced an 
action against the petitioners, as such own- 
ers in the court of common pleas in and for 
the city and county of New York, claiming 
to recover the sum of §3,263.30, the alleged 
value of other merchandise alleged to have 
been lost on said vessel in and by said fire, 
and to have belonged to them; that A. F. 
Harding and O. M. Basset, of the city of 
New York, have commenced an action in the 
superior court of the city of New York 
against the petitioners, as such owners, 
claiming to recover the sum of 5700, the al- 
leged value of other merchandise alleged to 
have been lost on said vessel in and by said 
fire, and to have belonged to them; that the 
Oriental Mills, a Connecticut corporation, 
have commenced an action in a court of the 
state of Rhode Island against the petitioners, 
as such owners, claiming to recover several 
thousand dollars, the alleged value of other 
merchandise alleged to have been lost on 
said vessel in and by said fire, and to have 
belonged to them;] 2 that various parties, 

2 [From 15 Int Rev. Rec. 194J 
20FED.CAS. — 2 



claiming as shippers, owners or consignees 
of portions of said cargo burned on said ves- 
sel, to large amounts, have commenced ac- 
tions therefor against the petitioners in the 
courts of the states of New York, Massachu- 
setts and Rhode Island; and that the peti- 
tioners are ignorant of the actual value of all 
the cargo burned and destroyed by said fire 
on board of said vessel, but aver it to have 
exceeded $100,000. The prayer of the peti- 
tion is, that this court will cause due ap- 
praisement to be had of the amount or value 
of the interest of the petitioners in the said 
vessel, and her freight for said voyage, and 
will either order the same to be paid .into 
court, or stipulation to be given by the peti- 
tioners,, with sureties, for the payment there- 
of into court, whenever the same shall be or- 
dered, and will, upon compliance with such 
order, issue a monition against all persons 
claiming damages for the loss, destruction, 
damage and injury occasioned by said fire on 
board of said vessel, citing them to appear 
before this court and make due proof of their 
respective claims, at a time to be therein 
named, as to all which claims the petitioners 
will contest their liability, and the liability 
of said vessel, independently of the limita- 
tion of liability claimed under said act; that 
the court will also designate a commissioner 
before whom such claims shall be presented 
in pursuance of such monition, and that, up- 
on the coming in of the report of said com- 
missioner, and confirmation thereof, if it 
shall appear that the petitioners are not 
liable for such loss, damage, destruction and 
injury, it may be so finally decreed by this 
court, and, otherwise, that the moneys paid 
or secured to be paid into court as aforesaid, 
after payment of costs and expenses, shall 
and may be divided pro rata amongst the 
several claimants in proportion to the amount 
of their respective claims; and that, in the 
mean time, and until the final judgment of 
the court shall be rendered herein, this court 
will make an order restraining the further 
prosecution of all and any suit or suits against 
the petitioners in respect of any such claim or 
claims, and particularly the said several par- 
ties who have commenced the said suits 
within this district. 

On the filing of this petition, this court 
made an order, directing that an appraise- 
ment of the amount or value of the interest 
of the petitioners in the said vessel, and her 
freight for said voyage, be made by the clerk 
of this court, on proof to be presented be- 
fore him, and after hearing the petitioners, 
and such of the parties who have commenced 
said actions within this district, against the 
petitioners, as may appear before him; and 
that, for that purpose, the clerk* cause notice 
of the time and place of such appraisement 
and hearing to be served upon the attorneys 
in said actions of the said respective parties; 
and further ordering, that, in the mean time 
and until the report of the clerk in the prem- 
ises, the said parties, and each of them, their 
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agents and attorneys, refrain from the fur- 
ther prosecution of the said suits in the 
courts of the state of New York. 

A motion is now made on the part of the 
plaintiffs in one of the said suits, to vacate 
the said order. 

1. It is claimed, in support of said motion, 
that the proceeding instituted by said peti- 
tion is not a matter of exclusive admiralty 
jurisdiction, but is a matter over which the 
state court in which such suit is pending has 
coneurrrent jurisdiction with this court. The 
exclusive original cognizance, given to the 
district courts, of all civil causes of admi- 
ralty and maritime jurisdiction, by the 9th 
section of the act of September 24, 1789 (1 
Stat 76, 77), is there qualified only by this 
provision— "saving to suitors, in all cases, 
the right of a common-law remedy, where 
the common law is competent to give it" 
Now, it is not doubtful, that the state court 
is competent to enforce, by the remedy of a 
suit in personam against the owners of this 
vessel, according to the course of the com- 
mon law, the claim of such plaintiffs. But 
that is not the remedy which the proceeding 
now instituted in this court is primarily 
brought to enforce. This proceeding is sub- 
stantially a suit in rem against the vessel 
and its pending freight, to which all persons 
claiming for a loss of cargo are to be sum- 
moned in as parties, in order to give to the 
owners of the vessel the benefit of the provi- 
sions of the act of congress limiting their li- 
ability. The proceeding, in that view, is one 
of admiralty and maritime jurisdiction, 
which no state court can administer. The 
common-law remedy in the state courts, on 
behalf of each of the several plaintiffs, can- 
not co-exist with the rights conferred on the 
owners of the vessel by the act of congress; 
and the enforcement of such rights, under 
the 4th section of the act, by the taking, by 
the owners of the vessel, of appropriate pro- 
ceedings to apportion the sum for which they 
are liable among the several owners of prop- 
erty shipped on board of the vessel, on the 
same voyage, who have suffered the loss of 
such property, without the privity or knowl- 
edge of such owners of the vessel, cannot be 
had through any form of common-law rem- 
edy which the common law is competent to 
give. A state court has no jurisdiction what- 
ever over such a proceeding as that institut- 
ed by this petition. The 4th section of the 
act, in saying that the appropriate proceed- 
ings may be taken "in any court," to make 
such apportionment, and that it shall be a 
sufficient compliance with the act on the 
part of the owner of the vessel, if he shall 
transfer his interest in the vessel and freight, 
for the benefit of the claimants, to a trustee 
to be appointed "by any court of competent 
jurisdiction," manifestly, in view of the mar- 
itime subject-matter, and of the character of 
the proceeding, which is not a common-law 
remedy, competent to be given by the com- 
mon law, refers to a competent federal court, 



and not at all to a state court That the 
state courts have not the requisite jurisdic- 
tion, and that the district courts, as courts of 
admiralty and maritime jurisdiction, have 
jurisdiction of such a proceeding as this, is 
determined by the supreme court, in the case 
of Norwich & N. Y. Transp. Go. v. Wright, 13 
Wall. [SO U. S.] 104. The res being brought 
into this court, to be distributed among those 
entitled to share in it, it necessarily follows 
that this court must first adjudicate, as to 
each claimant whether he is at all entitled 
to share in it, provided the ship owner choos- 
es to raise the question, independently of any 
limitation of liability, that neither he nor his 
vessel is at all liable to such claimant in the 
premises. But this is incidental to the main 
purpose of the proceeding. In making the 
apportionment provided for by the 4th sec- 
tion of the act, the amount of each claim 
that is -to share must be ascertained by this 
court. This involves the conclusion, in re- 
spect to any claimant, that he is not enti- 
tled to anything. There would be no justice 
in requiring the ship owner to admit a claim 
at the amount claimed, or at any other 
amount, as a condition of allowing him to 
bring the proceeding in this court, when, in 
the suit in the state court he may, as he has 
a right to do, be asserting that he is not liable 
at all, as well as asserting that, if liable at 
all, he is only liable according to the limita- 
tion provided by the act of congress. 

2. It is also contended that, although the 
55th rule in admiralty provides that the dis- 
trict court shall, "on the application of the 
said owner or owners, make an order to re- 
strain the further prosecution of all and any 
suit and suits against said owner or owners, 
in respect of any such claim or claims," the 
supreme court had no power to make any 
such rule, in view of the inhibition contained 
in the 5th section of the act of March 2, 
1793 (1 Stat. 334, 335). That section reads as 
follows: "Writs of ne exeat and of injunc- 
tion may be granted by any judge of the su- 
preme court in cases where they might be 
granted by the supreme or a circuit court; 
but no writ of ne exeat shall be granted un- 
less a suit in equity be commenced, and sat- 
isfactory proof shall be made to the court or 
judge granting the same, that the defendant 
designs quickly to depart from the United 
States; nor shall a writ of injunction be 
granted to stay proceedings in any court ot 
a state; nor shall such writ be granted in 
any case without reasonable previous notice 
to the adverse party, or his attorney, of the 
time and place of moving for the same." By 
the act of February 13, 1807 (2 Stat. 418), 
power is given to the district judges to grant 
writs of injunction in cases before the circuit 
courts of their districts, under the restric- 
tions prescribed by act of congress. The pro- 
vision of the act of 1793, in regard to stay- 
ing proceedings in a court of a state, is no 
broader or more stringent than the provision 
of the same act in regard to giving notice of 
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the application for an injunction. In the 
case of In re Carlton [Case No. 2,415], it was 
held by Mr. Justice Story, in the circuit court 
in Massachusetts, on a question certified to 
it from the district court, as to whether a 
writ of injunction could be granted by the 
district court in bankruptcy, without previ- 
ous notice to the adverse party, that neither 
the act of 1793, nor the act of 1807, had any 
application to cases in bankruptcy in the dis- 
trict courts, or to any cases except cases 
pending in the circuit court, in the exercise 
of its ordinary jurisdiction, and that the pro- 
visions of those acts, in regard to notice of 
applications for injunctions, did not touch 
the jurisdiction of the district court in the 
administration of equity in bankruptcy cases, 
under the bankruptcy act of 1841 [5 Stat 
440]. In consonance with that decision, it 
was held, by Judge Betts, in this court, in 
Re Smith [Case No. 12,994], that the restric- 
tion as to notice, in the act of 1793, applies 
only to cases pending in the supreme or cir- 
cuit court, and does not apply where, as un- 
der the bankruptcy act, a -new equity juris- 
diction is created, and is conferred on the 
district court in relation to matters pending 
in that court, and within its cognizance ex- 
clusively. These views, in regard to the re- 
striction as to notice, are equally applicable 
to the restriction as to staying proceedings 
in a court of a state. Under the bankruptcy 
act of 1867, it is the constant practice of the 
district courts not only to restrain parties 
litigant in the state courts, whenever it be- 
comes necessary, in order to give force and 
effect to the jurisdiction and powers con- 
ferred upon the district courts by the bank- 
ruptcy act, but to grant such injunctions 
without previous notice. See the cases col- 
lected in Bump, Bankr. (5th Ed.) 267, 268, 
542. The jurisdiction created by the act of 
1851, and the rules of the supreme court 
passed to carry it into effect, may. properly 
be called a new admiralty and maritime ju- 
risdiction conferred on the district courts in 
relation to matters pending in them and 
within their exclusive cognizance. By the 
14th section of the act of September 24, 1789 
{1 Stat. 81, 82), this court has power to issue 
all writs which may be necessary for the ex- 
ercise of its jurisdiction and agreeable to the 
principles and usages of law. The supreme 
court, in providing, by rule 55, for the mak- 
ing, by the district court, of an order to re- 
strain the prosecution of suits . against ship 
owners in respect of the claims mentioned in 
that rule, manifestly intends that persons 
prosecuting suits in state courts shall be re- 
strained, and it has made no provision for 
giving notice of application for the restrain- 
ing order. With full knowledge of the ex- 
istence of the act of 1793, it has prescribed 
a rule which proceeds on the view that such 
act does not apply, in either respect, to the 
new jurisdiction of the district courts. Such 
view is, in my judgment, a sound one, and 
justified by the considerations already re- 



ferred to. The making, by the district court, 
of the order of restraint, may well be re- 
garded as necessary to the exercise of its ju- 
risdiction, an exclusive jurisdiction, and one 
which would be rendered futile and nuga- 
tory, if the claimants against the ship owner 
were permitted to proceed and collect from 
him their full claims, by suits, without re- 
gard to the act of 1851, while this court was 
endeavoring to administer the provisions of 
that act, by giving to the ship owner the ben- 
efit of a limited liability in respect to all of 
the claimants. And, -although the 4th sec- 
tion of the act of 1851 provides that all 
claims and proceedings against the ship own- 
er shall cease after a transfer by him, to a 
trustee, of his interest in the vessel and her 
freight, yet, under the broad language of 
rule 55, and with a view to give to the ship 
owner the full benefit of the jurisdiction 
which he invokes, and which attaches by the 
filing of his petition in this court, it is emi- 
nently proper that this court, in conferring 
on a claimant the privilege, not required by 
rule 55, of being heard on the appraisement, 
should stay his proceedings while the prelim- 
inary steps are being taken which are to re- 
sult in putting into the hands of this court, 
or of an officer of it, as a trustee, a sum of 
money, or a stipulation, representing the in- 
terest referred to in the 4th section, or such 
interest itself. 

3. To the objection urged, that the rules of 
the supreme court transcend the act of 1851, 
in conferring the right to test the question 
of complete exemption, as well as of limited 
liability, and in confining the jurisdiction to 
the federal tribunals, and In providing for 
restraining the prosecution of pending suits, 
it is sufficient to say, that this court would 
not take it upon itself to impugn the validity 
of rules so carefully considered as these 
manifestly have been, at least,, unless there 
was a manifest repugnance in them to the 
constitution or some act of congress. Inde- 
pendently of this, the views before stated 
serve to show that the provisions of the 
rules do not transcend the act of 1851, or 
the power of the supreme court, under the 
6th section of the act of August 23, 1842 (5 
Stat. 518). 

4. The petition, being filed, setting forth a 
case within the act of 1851, it must neces- 
sarily rest with this court to adjudicate, if 
and when issues are raised on such petition, 
whether such a case in fact exists. If it 
does not exist, the petition will be dismissed, 
and the pending suits will proceed. If it 
does exist, this court will administer the re- 
lief prayed for by the petition. It is for this 
court to determine whether the case is one 
of limited liability, within the 3d section of 
the act, and it is to determine that question 
on issues framed on the petition, in the or- 
derly manner of adversary litigation, in 
which the full right of review and appeal to 
which any party may be entitled, will be se- 
cured to him. 
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5. It is contended, that the 3d section of 
the act of 1851 cannot apply to the present 
case, one of loss by fire, on the ground that, 
under the 1st section of that act the ship 
owner is not liable for any loss by fire un- 
less such fire is caused by his design or neg- 
lect; that, if the fire in this case was not 
caused by the design or neglect of the corpo- 
ration, it is not liable at all, and there is no 
case for the operation of a limited liability, 
under the 3d section; and that, if the fire in 
this case was caused, as is insisted, by the 
neglect of the corporation, it must necessa- 
rily have been occasioned with the privity 
or knowledge of the corporation, and so not 
be within the 3d section. But it by no 
means necessarily follows, that because the 
fire happening to or on board the vessel was 
caused by the neglect of the corporation, so 
as not to give to it the benefit of the total ex- 
emption provided for by the 1st section, the 
loss by such fire of property shipped on 
board of the vessel was not a loss occasioned 
without the privity or knowledge of the cor- 
poration, so as to deprive it of the benefit of 
the limited liability provided for by the 3d 
section. The solution of the question must 
depend on the facts of the ease as developed 
by judicial process, and may be in some de- 
gree influenced by questions growing out of 
the contracts of the parties, in reference to 
the liability of the ship owner, under the 
proviso of the 1st section of the act. 
The motion is denied. 

[NOTE. A motion was subsequently made 
to strike out a paper filed in this ease, called 
"Exceptions and Answer." The court held 
that the paper should he allowed to stand, so far 
as it amounted to an exception to the jurisdic- 
tion of the district court to enjoin further ac- 
tions. Case No. 11,452.] 



up on a motion to strike out a paper filed in 
the case, called "Exceptions and Answer." 

E. D. McCarthy, for excepting parties. 

C. H. Tweed, for owners of the Oceanus. 

BI/ATCHEORD, District Judge. The 57th 
rule in admiralty provides, that any person 
or persons claiming damages, "and who shall 
have presented his or their claim to the com- 
missioner under oath, shall and may answer 
the libel or petition, and contest the right of 
the owner or owners of said ship or vessel, 
either to an exemption from liability, or to 
a limitation of liability under the said act 
of congress, or both." William Knowlton 
and others, and Harding and Bassett, with- 
out presenting any claim to the commis- 
sioner, come in, each by a paper called "Ex- 
ceptions and Answer," and undertake by 
such paper to contest the right of the own- 
ers of the Oceanus to exemption from liabili- 
ty, and also to a limitation from .liability. 
This cannot be done. Nevertheless as the 
parties, although they decline, by not pre- 
senting their claims to the commissioner, to 
share in such moneys as this court may have 
for distribution, and to receive from this 
court such relief as might follow a success- 
ful resistance to the rights claimed by the 
owners of the Oceanus in their petition, are 
so far made parties to this proceeding, by 
such owners, and by the action of this court, 
as to be enjoined by it from further prose- 
cuting actions brought by them in a state 
court, I think they are entitled to put in an 
exception to the jurisdiction of this court to 
so enjoin them. The paper will, therefore, 
be allowed to stand, so far as it amounts 
to such an exception. In this view, para- 
graphs two, three, and four, must be strick- 
en out and so much of paragraph six as- 
follows the word "just." 



Case No. 11,452. 

In re PROVIDENCE & N. T. STEAMSHIP 

CO. 

[6 Ben. 258.] i 

District Court, S. D. New York. Nov., 1872. 

Limited Liability— Pleading— Exceptions- 
Jurisdiction. 

The owners of a vessel, destroyed by fire, filed 
a petition under the act of 1851, limiting the lia- 
bility of owners (9 Stat. 635), and obtained .an 
injunction restraining the prosecution of suite, 
which had been commenced against them by 
owners of cargo on board. The plaintiffs in one 
of those suits, without having presented their 
claims to the commissioner, as required by the 
57th rule in admiralty of the supreme court, filed 
a paper called "Exceptions and Answer," seek- 
ing by it to contest the right of the owners of 
the vessel to exemption or limitation of liability: 
Edd, that this could not be done, but that the 
exception might stand as an exception to the 
iurisdiction of the court to enjoin the parties. 

The facts in this matter will be found by 
reference to [Case No. 11,451]. It now came 

i [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



PROVIDENCE & W. R. CO. (PIKE v.). See 

Case No. 11,163. 
PROVIDENCE AQUEDUCT CO. (DEXTER 

v.). See Case No. 3,864. 



Case No. 11,453. 

PROVIDENCE COUNTY SAV. BANK et 

al. v. FROST. 

[8 Ben. 293; * 13 N. B. R. 356.] 

District Court, S. D. New York. Dec, 1875.2 

Discount of Notes— Rhode Island Transaction 
— UsuitY — Costs. 
1. In March, 1873, an application for a dis- 
count was made to a bank in Rhode Island, 
by A., who was its treasurer and one of its 
trustees, on behalf of H„ who resided in New 
York, and was not then in Rhode Island. 
Thereupon H. made three notes, two for $lz,- 
500 each, and one for $3,000, which were dated 

i [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 

2 [Affirmed in Case No. 11,454.] 



[20 Fed. Cas. page 21] 



(Case No. 11,453) PKOVIDENGE 



in New York, payable in New York one year 
after date, endorsed in Rhode Island by A. 
and also by L., another trustee of the bank, 
and delivered to the bank, which thereupon 
gave, at its place of business in Rhode Island, 
$25,000, the note for $3,000 representing the 
interest on the $25,000 for one year. He also 
at the same time made two other notes for 
$1,500 each, one to the order of A. and the oth- 
er to the order of L. which he gave them, as 
compensation for endorsing the notes which 
were delivered to the bank. To secure the pay- 
ment of the five notes, H„ on the same day, 
executed and delivered to A. a chattel mort- 
gage on property in New York. A. and I/, were 
duly charged as endorsers on all the notes, H. 
was adjudicated a bankrupt and F. was ap- 
pointed trustee in bankruptcy, and the property 
covered by the chattel mortgage, was sold by 
the bankruptcy court and the proceeds depos- 
ited in a trust company. The bank, with A. 
and L„ then filed a bill in equity to compel 
the application of the proceeds to the satisfac- 
tion of their claim. The trustee insisted that 
the transaction was a New York transaction 
and was void for usury. The plaintiffs claimed 
that it was a Rhode Island transaction and 
valid. A. 'and L. had agreed, at the time of 
the transaction, that they would be holden to 
each other equally on the five notes, and that 
the mortgage should be held for the benefit of 
both, equally: Held, that the transaction was 
one made in Rhode Island, and was valid. 

[Cited in Re Dodge, Case No. 3,948.] . 

[Cited in Dickinson v. Edwards, 77 N. Y. 
585.] 

2. The bank was entitled to have the fund 
applied first towards the payment of the notes 
for $28,000, with interest at 6 per cent. 

3. A. and L. were entitled to have the resi- 
due applied towards the payment of the two 
notes held by them, with like interest, share and 
share alike, and were entitled to be admitted as 
general creditors for the amount still remaining 
unpaid, if any. 

4. The costs of the plaintiffs and of the de- 
pository of the fund must be paid out of the 
general funds of the estate. 

In equity. 

F. N. Bangs, for plaintiffs. 
J. E. Ludden, for trustee. 
Van Winkle, Candler & Jay, for United 
States Trust Co. 

BLATCHFORD, District Judge. This is a 
suit in equity brought to establish a claim 
for $31,000 and interest, against the estate of 
Elias Hotchkiss, a bankrupt, adjudicated 
such by this court, and to have applied to the 
t ayment of such claim the proceeds of cer- 
tain property, which are on deposit, subject 
to the control of this court as a court of 
bankruptcy. The claim arises upon five 
promissory notes, made by the bankrupt. 
Two of them, for $12,500 each, and one of 
them, for $3,000, are held and owned by the 
Providence County Savings Bank, one of the 
plaintiffs, which is a corporation created un- 
der the laws of Rhode Island, and located 
and doing business in that state. The fourth 
note, for $1,500, is held and owned by the 
plaintiff Arnold, and the fifth note, for $1,- 
500, is held and owned by the plaintiff Alfred 
H. Littlefield. The five notes are all of them 
dated "New York, March 14, 1873," and pay- 
able, one year after date, "to the order of OI- 



ney Arnold" at "Bull's Head Bank," and 
signed by Elias Hotchkiss, and endorsed "01- 
ney Arnold" and "A. H. Littlefield." Arnold 
and Littlefield were duly charged as endors- 
ers upon the three notes held by the bank. Ar- 
nold was duly charged as endorser upon the 
note held by Littlefield, and Littlefield was 
duly charged as endorser upon the note held 
by Arnold. To secure the payment of these 
five notes, Hotchkiss executed and delivered 
to Arnold, on the 14th of March, 1873, a chat- 
tel mortgage, which was filed on the next 
day in the office of the register of deeds, &c, 
of the city and county of New York, cover- 
ing certain personal property then in a hotel 
kept by Hotchkiss in the city of New York. 
Hotchkiss resided in New York and signed 
the notes and mortgage there. Arnold and 
Littlefield resided in Rhode Island. The 
mortgaged property has been sold by this 
court as a court of bankruptcy, and the dis- 
position of the proceeds, which are on deposit 
in the United States Trust Company, de- 
pends on the result of this suit. The defend- 
ant Jonathan Frost, who is the trustee in 
bankruptcy of Hotchkiss, claims that the 
transaction was a New York transaction, and 
is void for usury. The plaintiffs claim that 
it was a Rhode Island transaction and valid. 
For the three notes held by the bant, 
amounting to $2S,000, it gave, at its place of 
business in Pawtucket, Rhode Island, the 
sum of $25,000, the note for $3,000 represent- 
ing the interest on the $25,000 for one year. 
It gave that sum as discounting the three 
notes for Hotchkiss and not for the endors- 
ers. The application to the bank for the dis- 
count was made at the bank in Rhode Island 
by Arnold in person, who was treasurer of 
the bank and one of its trustees, and who 
stated at the time that the application was 
made on behalf of Hotchkiss. Hotchkiss was 
not in Rhode Island personally. Littlefield 
was one of the trustees of the bank. The 
two notes for $1,500 each were made as com- 
pensation to Arnold and Littlefield severally 
for endorsing the three notes which the bank 
discounted. The five notes, were endorsed in 
Rhode Island by Arnold and by Littlefield. 
The discount was arranged for, with the 
bank, before the notes were endorsed, and the 
$25,000 were paid by the bank after the notes 
were endorsed. Littlefield's endorsement on 
each note follows that of Arnold. He did 
not give Arnold anything for the notes, in 
money or otherwise, nor did he give Hotch- 
kiss anything for the notes. At the time, 
Arnold and Littlefield agreed in writing with 
each other, that they should be holden to 
each other equally for the five notes, and 
should share equally any los% upon the notes, 
and that the mortgage, though made in the 
name of Arnold, should be held as security 
for the benefit of both of them, equally. Lit- 
tlefield knew, at the time, that the notes 
were discounted by the bank for Hotchkiss. 
It was understood, at the time, by Littlefield, 
that there was no consideration for the notes, 
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as between Arnold and Hotchkiss, and such 
was the fact. 

On these facts it must he held, that the 
contracts made by Hotchkiss by means of 
the notes, were made in Rhode Island and 
not in New York. The case is entirely like 
that of Tilden v. Blair, 21 Wall. [88 IT. S.] 
241. Hotchkiss made the notes in New York, 
and it may be conceded, for the purposes of 
this case, that the notes were made payable 
at a bank in New York, but the notes were 
not operative notes, as against Hotchkiss, 
until the three which the bank discounted 
were negotiated. Hotchkiss sent the three 
notes to Rhode Island to have them there 
endorsed and negotiated. The form of the 
notes and of the mortgage shows that Hotch- 
kiss constituted Arnold his agent to accom- 
plish that result While the three notes 
which the bank discounted remained in the 
hands of Arnold, Hotchkiss was not holden 
upon any contract. Arnold had no rights as 
against Hotchkiss, but he was authorized to 
procure the three notes to be discounted, and 
thereby to initiate a liability not only of him- 
self as endorser but of Hotchkiss. It is, 
therefore, immaterial that Hotchkiss resided 
. in New York, or made the notes in New 
York, or made them payable in New York. 
In legal effect he made the notes in Rhode 
Island at the time when the three notes were 
passed to and discounted by the bank. Be- 
fore the notes had any operation, or became 
notes, Hotchkiss had sent them to Rhode Is- 
land, to have the three notes discounted 
there, and, it must be presumed, at such a 
rate of discount as by the law of that state 
was allowable. The rate in fact reserved 
was lawful in Rhode Island; and the trans- 
action, being lawful and valid as to the three 
notes discounted by the bank, is lawful and 
valid as to the other two notes. 

There must be a decree that the notes in 
question are valid and provable against the 
estate of Hotchkiss, as debts secured by the 
mortgage in question; that the bank is enti- 
tled to have the funds in question applied 
first towards paying the notes for $28,000, 
with interest thereon at the rate of 6 per 
cent, per annum; that Arnold and Littlefield 
are entitled to have the residue of such funds 
applied towards the payment of the two notes 
held by them, with like interest, share and 
share alike; that Arnold and Littlefield are 
entitled to be admitted as general creditors 
for such balances, if any, as shall then re- 
main unpaid, of their respective claims; and 
that the costs of the plaintiffs and of the 
United States Trust Company be paid out of 
the general funds of the estate,- in the hands 
of the trustee. t 

[NOTE. On appeal to the circuit court th© 
decree of this court was affirmed. Case No. 
11,454. Two of the three obligees in the bond 
brought a suit on it in this court against the 
principal and the sureties to recover on it. It 
was held that this court had jurisdiction of the 
suit, and -that the plaintiffs could sue jointly 
on the bond, and that, where lie terms of a 
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bond on appeal comply with the provisions of 
section 1000, Rev. St., in regard to superse- 
deas and stay of execution, the bond operates 
as a supersedeas and stay of execution without 
any order to that effect. Case No. 558.] 



Case K"o. 11,454. 

PROVIDENCE COUNTY SAV. BANK et al. 
v. FROST et al. 

[14 Blatehf. 233.] i 

Circuit Court, S. D. New York. May 23, 1877. 

Bills and Notes— Lex Loci Contractus— Place 
op Discount. 

1. A promissory note was signed by its maker 
in New York and transmitted by him to Rhode 
Island, to be discounted in that state. It was 
there discounted, and it had no inception as an 
obligation to pay until it was so discounted: ' 
Held, that the contract of the maker was made 
in Rhode Island, and that its legality or ille- 
gality, on the question of usury, was to be de- 
termined by the law of Rhode Island, and not 
by that of New York. 

2. The decision in Providence Co. Sav. Bank 
v. Frost [Case No. 11,453] affirmed. 

[This was a bill in equity by the Providence 
County Savings Bank and others against 
Jonathan F. Frost and others.] 

Francis N. Bangs, for plaintiffs. 
Elliott F. Shepard, for defendants. 

JOHNSON, Circuit Judge. This is an ap- 
peal in equity from a decree of the district 
court in favor of the complainants. That 
decree, in my judgment, is correct, both upon 
the facts involved and upon the law of the 
case. The defence is founded upon an al- 
leged violation of the laws of New York 
against usury, and no other claim of illegality 
is made. The allegations of the answer show, 
that, though the notes in question were sign- 
ed by their maker in New York, yet they 
were transmitted by him to Rhode Island, in 
order that their discount might be procured 
in that state. That they were so discounted, 
and that they had no inception as obligations 
to pay until that event, is entirely obvious, on 
the statement of the defendant Frost's an- 
swer, as well as upon the testimony. I con- 
cur entirely in the opinion of Judge Blatch- 
ford,—Providenee Co. Savings Bank v. Frost 
[Case No. 11,453],— upon the question of il- 
legality, as dependent on the laws of New 
York against usury. On that subject the law 
of New York did not govern the contract. It 
was made in Rhode Island, and its legality 
or illegality is to be determined by the law 
of that state. On that subject, Tilden v. 
Blair, 21 Wall. [88 U. S.] 241, Andrews v. 
Pond, 13 Pet [38 U. S.] 65, 77-80, and Cockle 
v. Flaek, 93 U. S. 344, 347, seem to be con- 
clusive that such is the law of the courts of 
the United States. The decree must be af- 
firmed, with costs. 

[NOTE. Two of the three obligees in the 
bond brought a suit on it in this court, against 

i [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 
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the principal and the sureties, to recover on it. 
It was held that his court had jurisdiction of 
the suit, and that the plaintiffs could sue jointly 
on the bond, and that, where the terms of a 
bond on appeal comply with the provisions of 
section 1000, Rev. St, in regard to super- 
sedeas aud stay of execution, the bond operates 
as a supersedeas and stay of execution, with- 
out any order to that effect. Case No. 558.] 



PROVIDENCE RUBBER CO. (GOODYEAR 
v.). See Case No. 5,583. 

PROVIDENCE TOOL CO. (HENRY v.). See 
Case No. 6,384. 

PROVIDENCE TOOL CO. (METROPOLI- 
TAN WASHING MACH. CO. v.). See 
Case No. 9.507. 

PROVIDENCE WASHINGTON INS. CO. 
(BREED v.). See Case No. 1,826. 

PROVIDENCE WASHINGTON INS. CO. 
(HUCHBERGER v.). See Case No. 6,823. 

PROVIDENCE WASHINGTON INS. CO. 
(POTTER v.). See Case No. 11,336. 



Case No. 11,455 

PROVOST v. The SELKIRK. 

[11 Ohi. Leg. News, 82; 7 Am. Law Rec. 366; 
3 Cin. Law Bui. 988.] 

District Court, N. D. Ohio. 1878. 

Maritime Liexs — Pkiokities. 

[Maritime liens ere payable out of the pro- 
ceeds, when the same are insufficient in the fol- 
lowing order: (1) Salvage; (2) general average; 
(3) seamen's wages; (4) bottomry bonds, in in- 
verse order of date; (5) supplies, repairs, ma- 
terials, towage, pilotage; (6) wharfage, demur- 
rage, contract of affreightment or passage, steve- 
dore's services; (7) damage by collision; (8) un- 
paid premiums on insurance; (9) claims under 
Nos. 5 and 6 accruing after collision; (10) broker- 
age services (nonmaritime liens) ; (11) mortgage; 
(12) levy by execution against owner.] 

[This was a libel by Samuel A. Provost 
against the schooner Selkirk.] This case came 
on to be heard on the report of Earl Bill, the 
commissioner, to whom it was referred, to re- 
port a table of distribution. 

The report was as follows: 

"After a considerable experience in the con- 
struction of tables of distribution of the pro- 
ceeds of sales of vessels and other property 
in admiralty, as commissioner under the order 
of this honorable court, the undersigned has 
been impressed with the necessity of having 
some well denned and recognized statement 
of the order of priority of lien of the various 
claims enforcible in rem in courts of admiralty 
and maritime jurisdiction. Notwithstanding 
earnest and continued searches among the 
many books of authority in regard to maritime 
law, no such marshaling of liens has yet 
fallen under notice. But such consideration of 
the decisions as have thus far been found 
scattered through the books, and of the na- 
ture and equities of claims adjudicated by 
courts of admiralty in rem, as the undersigned 
has been able to give, has not failed to produce 
an impression upon his mind as to the relative 



rank of such claims, and their proper order 
of payment, from a fund in the court's registry, 
produced by judicial sale of ships or vessels nav- 
igating the waters of the Great Lakes, found 
to be insufficient for the satisfaction of all. 
The object of such property is to facilitate the 
transportation of persons and property upon 
navigable waters, and to secure to the owners 
thereof the profits therefrom. Whatever is 
done in aid of such purposes is regarded as 
meritorious, and as constituting a privilege or 
lien upon the ship; but as the merit is different 
in degree, so is one actor postponed to an- 
other as to the reward. The question of risk 
becomes also an important factor in the proper 
determination of priorities; so, also, diligence 
in the prosecution of the remedies provided by 
the maritime law justly affects the right of 
lien. 

"It is averred that courts of admiralty, in 
their efforts to do perfect equity between the 
parties before them, are less trammeled by 
technical and arbitrary rules than any other in 
civilized countries; so, in the adjustment of 
liens upon an inadequate fund, courts may 
rightfully look into the real justice of the mat- 
ter as developed in the facts, and decree ac- 
cordingly, without fear of being reversed up- 
on mere technicalities by the reviewing court. 
For even a ship which has entered upon 
its natural mission fully equipped and lad- 
en must necessarily encounter the perils of 
the sea. If overcome by the fierceness of 
the storm, disabled and likely to be swal- 
lowed up by the waves and lost, the mas- 
ter and crew, her natural protectors, despair- 
ing of her life, may lawfully abandon her 
to her fate. In such case, whoever inter- 
poses successfully for her salvation stands in 
the highest order of merit; and by every equi- 
table consideration deserves that no other par- 
ty should come between him and his reward. 
Salvage, therefore, by common consent, out- 
ranks all other claims upon the inadequate 
fund. Similar considerations, though operat- 
ing to a less degree, apply to claims for proper- 
ty sacrificed by jettison for the salvation of an 
overladen and distressed ship, prosecuted un- 
der the name of a general average, and which 
it is believed ought to rank next to salvage. 
The claims of seamen who brave the perils 
and hardships of navigation for their wages, 
are justly regarded with favorable solicitude 
by courts of admiralty. Sailors are sometimes 
said to be the 'wards of the courts,* and their 
just compensation ought, it is believed, to 
stand no lower than third in rank as to priority 
of payment. Those who lend money in a for- 
eign port to a ship which has been disabled by 
storm or other cause, to enable the master to 
repair his vessel and proceed on his voyage, 
uot only perform what in itself is very meri- 
torious, but take upon themselves great risks. 
This is done upon what is known as bottomry 
bonds, which, in case of safe arrival of the 
ship at her port of destination, are justly con- 
sidered of high privilege. 

"But it is not my purpose to swell this re- 
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port further by a discussion of the equitable 
and meritorious considerations which governed 
in the preparation of the statement hereto ap- 
pended, of those claims most commonly prose- 
cuted in rem against ships and other vessels, 
marshalled in the order in which it is believed 
they ought to be paid from an inadequate 
fund; enough having already been said herein 
to indicate the reasons for observing that or- 
der, which are founded upon a consideration of 
the different degrees of merit and risk ,on the 
part of the claimant, and of the welfare and 
success of the shipping interests and of com- 
merce in general. 

"The undersigned, therefore, as a result of 
his examination of such authorities as he 
has been able to consult, and in the light 
of the foregoing observations, presents the 
following summary (which is not claimed to be 
complete) for the consideration of the court, 
showing the relative order to be observed in 
the marshaling of liens and claims upon a 
fund in the registry, inadequate to the dis- 
charge of all just claims upon it: First— Sal- 
vage. Second— General average. Third— Sea- 
men's wages. Fourth— Bottomry bonds (in 
inverse order of date). Fifth— Supplies, re- 
pairs, materials, towage, pilotage. Sixth- 
Wharfage, demurrage, contract of affreight- 
ment or passage, stevedores' services. Sev- 
enth—Damage by collision. Eighth— Unpaid 
premiums on insurance. Ninth— Claims under 
Nos. 9 and accruing after collision. Tenth 
—Brokerage services. Eleventh— Mortgage. 
Twelfth— Levy by execution against owner. 

"Mem— Mortgage and levy by execution not 
maritime liens. 

"I am strongly inclined to the opinion that 
all claims ought to be paid in inverse order of 
their origin. This as the general principle, in- 
asmuch as trips are brief on the Great Lakes. 
To apply this principle practically, it would be 
necessary to divide claims by seasons, rather 
than by "voyages,' as upon the ocean. A lien 
in admiralty is a jus in re; or gives an interest 
in the thing to each claimant from the date of 
his claim; and hence all subsequent claims 
are for his benefit in case of contract, or are 
his wrong pro tanto in case of tort. 

"The undersigned would do injustice to his 
own convictions if he failed to say, that in rec- 
ognizing claims of insurance companies for un- 
paid premiums as maritime liens, he only 
yields to authority. Insurance upon a ship is 
not insurance of the ship, but is an insurance 
of the owner against loss to him, growing out 
of the possible perils of navigation. In case of 
loss the amount of the unpaid premium is 
customarily deducted from the amount of as- 
certained loss, and the balance paid by the in- 
surer to the insured. Thus the owner is in- 
sured without payment to the insurer for the 
risk incurred. In the absence of loss, the en- 
forcement of the payment of the premium note 
by action in rem against the ship works no 
wrong to any one, if there be no conflicting in- 
terest. But in case of insolvency of the ship 
and insufficiency of the fund in registry, it is 



difficult to understand that such a claim upon 
the fund has any foundation of principle to 
stand upon. It might well be regarded as of 
the same nature as a personal loan of money 
to the owner, in no sense operating as a hy- 
pothecation of or privilege upon the ship. Yet 
a respectful deference to the decisions of very 
learned judges, adverse to these views, has in- 
duced an incorporation of claims of this class 
in the list of maritime liens herewith reported, 
and their recognition in the table of distribu- 
tion annexed to this report." 

And on final hearing, said report having been 
examined and carefully considered, it was 
by THE COURT [WELKER, District Judge] 
ordered that the same be confirmed. 
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PRUSEUX et al. v. WELCH et al. 

[2 West. Law Month. 209.] 

Circuit Court, N. D. Ohio. March Term, 1860. 

Limitations — Exceptions— "Peksons beyond the 

Seas" — Effect of Repeal— Perfected Rights 

— Land Titles in Ohio — Adverse Possession. 

1. The exemption in the act of limitations of 
the legislature of Ohio, passed the 25th of Feb- 
ruary, 1824 [Chase's St 1402], of persons being 
within the age of twenty-one years, insane, 
feme covert, imprisoned, or without the United 
States or the territories thereof, at the time of 
the accruing of the right of action, and giving 
them, in an action to recover lands the 21 years 
allowed by that act, after the disability removed, 
was continued by the acts of 22nd February, 
1830 [Id. 1654], and 18th February, 1831 [Id. 
176S], up to the act of 28th February, 1846 
[44 Laws Ohio, p. 78]. 

2. The act of 28th February, 1846, repeals so 
much of the laws then in force as saves the 
rights of persons beins non-residents of this 
state, or "beyond seas," but defers the operation 
of the repeal, as to rights of action then al- 
ready accrued, to the 4th of July, 1847. And 
the phrase, "persons beyond seas,'' is construed 
to mean persons who are not residents of the 
state of Ohio; and this limits the operation of 
the exception in favor of such parties to the 
date last mentioned. 

3. A repealing act totally abrogates the law re- 
pealed, except as to such rights as became per- 
fect under it. 

4. An objection to the running of the statute 
of limitations, in an action for the recovery of 
land, founded upon the allegation that the pos- 
session of the defendant was obtained by fraud, 
can be made only by the party injured by the 
fraud. 

5. The second section of the act of Ohio of the 
■22nd March, 1849 [47 St. 53], "to give addition- 
al security to land titles in this state," and 
abridging the statute of limitations to seven 
years after open and notorious possession, in ac- 
tions brought for the recovery of lands against 
any person claiming under or by virtue of a judi- 
cial or tax sale, saving for five years thereafter 
the rights of persons then having such rights of 
action, is repealed by the seventh section of 
title 2 of the Code. And the repeal applies as 
well to rights of action existing under the act 
of 1849 at the time the Code took effect, as to 
those to accrue after the Code went into opera- 
tion, provided a right of action had accrued be- 
fore the passage of the act of 1849, under the 
statute at that time in force, and was not barred 
by the statute under which the right first ac- 
crued. 

6. The words, "statutes now in force," con- 
tained in the sixth section of the Code, as ap- 
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plied to a ease where the cause of action had ac- 
crued prior to the passage of the act of 1849, 
and which also falls within the terms of the 
second section of the act last mentioned, are 
construed to apply only to the statute under 
which the right of action originally accrued. 

This was an action at law by Felix P. 
Pmseux and others, against Simeon W. 
Welch, Henry Phillips, and Benjamin P. 
Doler. There was a verdict for defendants 
in ejectment, and motion was now made for 
a new trial. 

Disney & Ranney, for plaintiffs. 
Hurd & Delano, for defendants. 

WILLSON, District Judge. This is an ac- 
tion of ejectment, brought by the heirs and 
legal representatives of Anthony Felix Wai- 
bert, who was a resident of the island of 
Cuba, from 1807 to the 23th of April, 1813, 
at which time he died. The land of which 
possession is sought to be recovered consists 
of 430 acres, situate in tract 6, township 7, 
in the 14th range of townships in the county 
of Knox The suit was tried by a jury, at 
the last July term of this court; and by the 
direction of Mr. Justice McLean, who pre- 
sided at the trial, a verdict was returned for 
the defendants, and a motion for a new trial 
filed, in order to determine the questions of 
law which are involved in the case. There 
is no dispute about the validity of Waibert's 
title, which was acquired by deed on the 
10th of April, 1800. Nor is there any con- 
troversy in relation to the heirship of the 
plaintiff's lessors. 

It appeared on the trial that Anthony Fe- 
lix Waibert died on the 25th of April, 1S13, 
leaving, as sole heir, his son Felix Anthony 
Waibert, who .was born in 1810, and who, 
without ever leaving Cuba, died July 25, 
1850. Lorenza Antonia Pruseux; his half- 
sister, inherited the Waibert estate. She 
also lived in Cuba, without ever coming to 
the United States, and died on the first of 
December, 1852, leaving the plaintiff's lessors 
her only children and heirs at law. 

The land in question is divided by a coun- 
ty road, running east and west. One par- 
cel, of 189 acres, lies north of this road, and 
the remaining 241 acres south of it. The 
first parcel was sold for delinquent taxes in 
December, 1826, and 1828; and on the 4th 
of July, 1849. the auditor of Knox county 
executed and delivered a deed for 140 acres 
of it to Henry Keller, upon the certificate of 
tax sale; George King then holding a cer- 
tificate of purchase at tax sale, for the resi- 
due, or 49 acres. Keller and King respective- 
ly took possession of the 140 and 49 acres on 
the second day of October, 1829. On the 
30th of December, 1830, the 241 acres south 
of said road was sold for delinquent taxes, 
for which the auditor executed and delivered 
a deed to Sprague & Bevins, bearing date 
July 19, 1839, possession of it having been 
previously taken by the purchasers at tax 
sale. It farther appeared upon the trial that 
on the 26th of October, 1835, Hall & Warden, 



of Mount Vernon, pretending to have pur- 
chased this land of Anthony Felix Waibert, 
obtained, for a consideration, a transfer to 
themselves of all the right, title and Interest 
from the purchasers and occupants (held by 
them) under the tax sales. That in obtain- 
ing such transfers they fraudulently exhibit- 
ed a forged deed from Anthony Felix Wai- 
bert to themselves, for the conveyance of 
the entire 430 acres, which deed bore date 
April 1st. 1835, and purported to have been 
executed 22 years after the grantor was in 
fact dead. The moiety of title thus acquired 
by Jonathan C. Hall was conveyed to John 
W. Warden by Hall & wife, who executed 
for that purpose two quit-claim deeds, bear- 
ing date respectively April 15, 1837, and Oc- 
tober 25. 1839. 

John W. Warden soon after died testate. 
His will was admitted to probate on the 
4th of November, 1842, and letters testa- 
mentary granted to Alexander Elliott and 
Samuel P. Warden, executors designated- and 
empowered by the testator, in his will, to sell 
and dispose of the land in question, by deed 
or otherwise. The executors accordingly 
sold the land in parcels to different persons, 
and executed deeds therefor. It is from this 
source, and through this channel, that the 
defendants claim title, and as tenants in 
possession under it defend in this suit. The 
ground of "defence against the plaintiff's 
right of recovery is that the defendants sev- 
erally hold possession under claim and color 
of tax title; and that, therefore, the plain- 
tiff's right of action is barred by the stat- 
utes of limitation of Ohio. A right of ac- 
tion accrued to Felix Anthony Waibert, (the 
heir at law of Col. Waibert), for the posses- 
sion of the 189 acres, lying north of the 
county road, on the second day of October, 
1829, that being the time when Keller and 
King took adverse possession of that por- 
tion of the tract A like right of action ac- 
crued to the same party for the 241 acres, 
sought of said road, in 1839, when Dunham 
took adverse possession of it, and erected a 
house and made other improvements upon 
the land. 

The statute of limitations in force at the 
time adverse possession was taken of the 
189 acres north of the road, was the act 
of 25th February, 1824. .The first section of 
that law limited the time of bringing suits 
in ejectment to twenty-one years. The sec- 
ond section provided: "That if any person, 
who shall be entitled to have or commence 
any suit in ejectment for the recovery of the 
title or possession of lands, tenements or 
hereditaments, shall be within the age of 
twenty-one years, insane, feme covert, im- 
prisoned, or without the United States and 
territories thereof, at the time such cause 
of action shall have accrued, every such per- 
son shall have a right to commence any such 
action within the time hereinbefore limited, 
after disability shall be removed." Chase's 
St 1402. This disability to non-residents of 
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the United States, which had aeerued to par- 
ties under the law of 1824, was preserved 
and continued by the acts of 22nd February, 
1S30 (Chase's St 1654), and of 18th Febru- 
ary, 1S31 (Id. 1768). And it was not until 
the passage of the act of February 28, 1S48, 
that such disability was sought to be made 
inoperative. The statute of 1846 is entitled 
"An act to amend the law for the limitation 
of actions." It declares: "That so much of 
any act for the limitation of actions hereto- 
fore passed and now in force as saves from 
the operation thereof the rights of any per- 
son entitled to have or maintain any action 
of ejectment for the recovery of any title or 
possession of lands, tenements or heredita- 
ments, on account of such person being non- 
resident of this state or beyond seas, be, and 
the same is hereby repealed: provided, that 
as to causes of action which have already 
accrued, this act shall not take effect till the 
4th day of July, 1847." 

The counsel for the plaintiffs have sug- 
gested a query as to the import and true 
meaning of the words "beyond seas," as used 
in this repealing law. They insist that the 
repealing act does not affect the plaintiff's 
right of action, because the saving of the 
statute of 1824, is not comprehended in its 
terms. It repeals so much of any act as 
saves the rights of non-residents and per- 
sons beyond seas. It is contended that these 
terms designate a particular class of persons, 
spoken of in statutes prior to 1824, and that 
a person who is a "non-resident," or "beyond 
seas," is not necessarily a person "without 
the United States and territories thereof." 
The words "beyond seas," when first incor- 
porated into a statute of limitations, had 
their origin in the act of parliament of 21 
Jac. I. of England. They received a judicial 
interpretation by the English courts, and 
were declared to mean "beyond or out of the 
realm." Our state legislatures have, incau- 
tiously, borrowed the phrase. It has, how- 
ever, been construed and declared by the 
American courts to mean "without the limits 
of the state." Faw v. Roberdeau's Ex'r, 
3 Cranch [7 U. S.] 174; Evans v. Eaton, 3 
Wheat. [16 U. S.] 475; Nicholas v. Ander- 
son, 8 Wheat. [21 U. S.] 366; 6 Ohio, 98; 7 
Ohio, 153. We must confess our inability 
to perceive the distinction sought to be made 
of absentees from the state, between those 
within and those without the United States 
and territories thereof. They are persons 
"without the limits of the state" as much in 
the one case as in the other. To us it seems 
to be a distinction without a difference, both 
in principle and in its practical effects. The 
phrase, "beyond seas." is one of comprehen- 
sive meaning, and, as used in the statutes, 
relates to persons who are not residents of 
the state of Ohio. It is further objected that 
the repealing act of 1846 is retroactive in its 
effects, and therefore inoperative and void. 

The rule of law, which applies, in giving 
effect to a repealing statute, was well stated 



by Chief Justice Tindal, in Key v. Goodwin, 
4 Moore & P. 341. "The effect of a repeal- 
ing statute," (says the learned judge,) "is 
to obliterate the statute repealed as complete- 
ly from the records of parliament as if it 
had never been passed, and that it must be 
considered as a law that never existed, ex- 
cept for the purpose of those actions or suits 
which were commenced, prosecuted and con- 
cluded while it was an existing law." So, 
in the case of Butler v. Palmer, 1 Hill, 324, 
when the legislature of New York passed a 
law in May, 1837, authorizing mortgage debt- 
ors to redeem their mortgaged property sold 
under decrees of foreclosure within one year 
from the date of the sale. In April, 183S, 
an act was passed repealing the act of 
1S37, to take effect in November, 183S. In 
that case, where the sale took place in De- 
cember, 1837, before the repealing law had 
passed, it was held that no redemption could 
take place after the time fixed for the act 
to go into effect; that the right of redemp- 
tion was a mere inchoate right, and was nec- 
essarily destroyed by the abrogation of the 
statute which conferred it 

In all cases where by law an immunity is 
granted, or a disability is created, and when 
no vested rights accrue under it, the legis- 
lature has unquestioned power and authority 
to repeal or otherwise abrogate such law. 
Again: It was forcibly urged by the plain- 
tiff's counsel upon the trial, that there could 
be no adverse possession while the premises 
remained under the control of Hall & War- 
den, or Warden's heirs or executors, down to 
the time of the sale by Warden's executors 
to James Rogers, in March, 1854. And this 
objection was put upon the ground that their 
possession was obtained and perpetuated by a 
fraudulent ouster of the tenants in possession 
under the tax title. The legal maxim that "a 
person shall not take advantage of his own 
wrong" is just and correct in all cases where 
it properly applies. But the question is, can 
this principle apply here to the prejudice of 
the present occupants of the land, who claim 
to be bona fide purchasers, without notice, 
and to hold possession under color of title 
traced to the tax sale? The transaction of 
procuring the tax title by Hall & Warden was 
undoubtedly attended with those fraudulent 
representations that would justify a court of 
chancery in declaring the transfer voidable, 
at the instance of the party injured by it as 
between the parties themselves. It is only 
the person injured by a dishonest bargain 
that has the right to complain of it, for it 
would be productive of the most evil conse- 
quences to hold that a title to land could be 
vitiated and destroyed in the hands of a bona 
fide purchaser, without notice, in consequence 
of the dishonesty practiced in a bargain, by 
some previous owner, through whom the pur- 
chaser claims title. Felix Anthony Waibert 
could in no way be affected by this fraudu- 
lent transaction. His rights remained un- 
changed, and could not, by any possibility, be 
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prejudiced "by the fraud. The transition of 
the tax title from honest to dishonest men 
interposed no obstacle against the enforce- 
ment of any right which Waibert possessed, 
and the title, in its transmission to bona 
fide purchasers, through such a medium, 
would not necessarily become so tainted as to 
vitiate it in their hands. 

Hence the material question in this branch 
of the case is one of fact, to wit: Did Hall 
& Warden, and those holding under them, 
claim and possess the land under the tax title 
as against the real owner, who was delin- 
quent in the payment of taxes; and was that 
claim and possession open, notorious, bona 
fide, and continuous? These are questions of 
fact, to be determined by a jury upon testi- 
mony; and if the jury, from the evidence, 
finds affirmatively upon them, then, under the 
rules of law governing this branch of the 
case, the plaintiffs have no right of action to 
recover possession of the 189 acres of land 
situate north of the county road, since the 
plaintiff's ancestor failed to prosecute his suit 
before, or within, the fifteen months limited 
by the act of 1846. 

It remains for us to consider and apply the 
principles of law which are incident to the 
rights of the parties claiming ownership in 
the 241 acres lying south of the county road. 
We do not understand that anything is seri- 
ously claimed from the possession, taken by 
Robert Maxwell of the west end of the tract 
in the fall of 1833. The evidence upon the 
trial clearly showed an abandonment of the 
occupation of the premises in the spring of 
1836, and that the land remained unoccupied 
till July 22nd, 1839, at which time the auditor 
of Knox county executed and delivered a 
deed for the conveyance of the 241 acres to 
Sprague & Bevins, upon certificates of pur- 
chase at tax sale. Under this title Dunham 
took possession of the tract, and built his 
cabin in the fall of 1839. Hence the right of 
action accrued to the ancestor of the plain- 
tiff's lessors, in the year 1839; and this 
brought him under the operation of the act of 
limitation of February 18th, 1831 (Chase's 
St 1768). 

The first section of this law provides that 
''actions of ejectment for the recovery of the 
title, or possession of lands, tenements or 
hereditaments, shall be commenced within 
twenty-one years after the cause of such ac- 
tion shall have accrued, and not after." The 
action in this case was commenced on the 
20th of October, 1857. So that, in the ab- 
sence of subsequent legislation, the plain- 
tiff's right of recovery, as to the 241 acres, 
would be unquestioned. 

On the 22nd of March, 1849, the legislature 
of Ohio passed an act entitled "An act to give 
additional security to land titles in this 
State" (47 St 53). The second section of this 
law declares: "That no action of ejectment 
or other action for the recovery of lands or 
tenements, shall be brought against any per- 
son claiming under or by virtue of any judi- 
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cial sale, or any sale of forfeited or other 
lands for taxes, except within seven years 
after open and notorious possession taken 
and continued by the defendant, or the per- 
son or persons under whom he may claim. 
But all persons whose right of action shall or 
may have accrued before the passage of this 
act, shall be at liberty to bring their actions 
at any time within five years after the pas- 
sage of this act although the term of seven 
years hereinbefore limited may have pre- 
viously expired." By the 7th section of title 
2 of the Ohio Code (Swan's St. 626), the act 
of limitations of February 18, 1831, and the 
second section of the "Act to give additional 
security to land titles," of 22nd March, 1849, 
were repealed. The 9th section of this law 
declares that "an action for the recovery of 
the title or possession of lands, tenements or 
hereditaments, can only be brought within 
twenty-one years after such cause of action 
shall have accrued." And the 6th section 
provides that title 2 of the Code shall not 
apply to actions then commenced, or where 
the right of action has already accrued, but 
that the statutes then in force shall be ap- 
plicable to such cases, according to the sub- 
ject of the action. The act to establish the 
Ohio Code of Civil Procedure was passed 
March 11, 1853, and took effect July 1st of 
the same year. 

Now, the question arises, upon this condi- 
tion of the legislation of this state, whether 
the plaintiffs were brought under the opera- 
tion of the law of 1849, so far as to cut off 
their right of action in this suit. In eases 
depending on the statutes of a state, the fed- 
eral courts adopt the construction of the 
state courts, when that construction is settled 
or can be ascertained; and such decisions of 
the state courts are to be regarded as binding 
here, unless they come in contact with the 
constitution, laws and treaties of the United 
States. In Hazlet v. Critchfield, 7 Ohio 153, 
Judge Hitchcock, in delivering the opinion of 
the court, used this language: "From a care- 
ful examination of all the legislation of the 
state upon the limitation of actions, we are 
led to the conclusion that the laws are so 
framed that all actions and causes of action 
must be governed by the limitation law in 
force at the time the cause of action ac- 
crued." This was in confirmation of the doc- 
trine previously maintained by ttie supreme 
court of Ohio in the case of Bigelow's IDx'r 
v. Bigelow's Adm'r, 6 Ohio, 96, where it was 
held that causes of action accruing under the 
repealed acts, if barred by those laws while 
in force, continue barred by them; and if not 
barred during the existence of those laws, 
shall, nevertheless, be limited by them. Ap- 
plying these rules of construction to the laws 
of limitation of the state, we can see no ob- 
stacle to the plaintiff's right of recovery for 
the 241 acres. Before the expiration of the 
five years limited in the act of 1849 for the 
prosecution of the plaintiff's suit, that law 
was repealed. Thereafter, except to persons 
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who had acquired rights under it, that law 
had no more force or effect than if it had 
never existed. That the legislature did not 
intend, by the act of 1853, to continue in 
force the provisions of the 2nd section of the 
law of 1849, in this regard, is clear from 
the language contained in the 9th section, 
which declares, that an action may be main- 
tained for the recovery of the possession of 
lands, if suit is brought within twenty-one 
years after such cause of action shall have 
accrued. By the repeal of the law of 1849 
the plaintiffs were thrown back upon the act 
of 1831. That was the law in force at the 
time their right of action accrued. 

We are clear in the opinion that the lan- 
guage of the Gth section of the Code, which 
declares that in cases where a right of ac- 
tion had already accrued, the statutes then 
in force should be applicable to such cases, 
relates to statutes under which the right of 
action did in faet accrue. The repealing of 
the act of 1831, by the law of 1853, affirms 
the validity of the former law up to the time 
of the repeal, and is, we believe, conclusive, 
that the saving clause of the 6th section has 
reference as well to the causes of action 
which accrued under the aet of 1831 as to 
those which accrued under the law of 1849. 
Had the five years elapsed after the enact- 
ment of the law of 1849, and before its re- 
peal, the plaintiff's right of action would, un- 
doubtedly, have been barred; for in that 
event the inchoate right of the defendants, 
acquired by virtue of the purchase at the tax 
sale, would have become an absolute vested 
right, and could not be impaired by subse- 
quent legislation. So, if the right of action 
had accrued to the plaintiffs under the law of 
1S49, the terms of that law would have gov- 
erned the action by reason of the express 
provisions of the repealing statute of 1853. 

This interpretation of the statute of 1853 
we believe to be a true exposition of the 
intention of the legislature. It is the duty of 
the courts to execute the legislative will, 
when ascertained, without any regard to 
their own views as to the wisdom or justice 
of the particular enactment; and the means 
of ascertaining that legislative intention are 
to be found in the statute itself taken as a 
whole and with all its parts; also in connec- 
tion with antecedent legislation upon the 
same subject, and the judicial construction 
given to such legislation by the state courts. 
The interpretation which we have given to 
the Gth seetion of the Code seems to us to be 
in accordance with the established policy of 
the state from its early history. It is sanc- 
tioned by the true intent of the various acts 
of the general assembly in regard to the lim- 
itation of actions, and is fully authorized by 
the decisions of the supreme court of the 
state. 

Entertaining this opinion of the law of the 
case, the motion for a new trial must be 
granted, the costs to abide the event of the 
suit. 
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In re FRTOR. 

[4 Biss. 262.] i 

District Court, D. Indiana. Sept., 1868. 

Bankrupt Must xot Sell Property— Exemption. 

1. Under no circumstances can the bankrupt, 
after he has filed his petition and schedule, be 
justified in selling any of his property without 
leave of the court. 

2. If the bankrupt is dissatisfied with the ex- 
emption of property allowed him by the assignee, 
his only mode of redress is to except to the rul- 
ing of the assignee, and have him certify the 
question to the district court. 

In bankruptcy. 

MCDONALD, District Judge. Richard Pry- 
or, the bankrupt, by his petition filed, states 
that he became a voluntary bankrupt by de- 
cree of this court on the 12th of March, 1868; 
that he was then a retail dealer in groceries 
and farming implements at Logansport, In- 
diana, and had then on hand for sale a con- 
siderable stock of said goods; that if the 
same had been allowed to remain long on 
hand, they would have greatly depreciated 
in value; that therefore, "by the advice of 
counsel, and at the request of the creditors 
of his estate," he proceeded for fifty-eight 
days to sell said goods at retail, to the amount 
of eight hundred dollars; that, by his so do- 
ing, "great benefit was derived to the cred- 
itors;" that, in order to make such sales, he 
paid ten dollars for a United States revenue 
license; that in transferring his property to 
the assignee, he was able to pay over but 
six hundred dollars of the proceeds of said 
sale, he having in the meantime expended the 
residue in the maintenance of his large and 
helpless family; and that the assignee has 
only allowed him, by way of exemption, the 
sum of three hundred and fifty-two dollars, 
whereas, he ought to have allowed him in 
addition the said residue of the proceeds of 
said sales. The petition prays that this court 
allow him said residue, amounting to two 
hundred dollars, as a part of his property 
exempt from the operation of the bankrupt 
act [of 1867 (14 Stat. 517)], and also the ten 
dollars which he paid for a license, with pay 
for his services in making the sales. 

So far as anything appears, the conduct of 
the bankrupt in making said sales was not 
attended by any bad motive on his part. Yet 
his proceeding therein was utterly unlawful. 
If there was danger that a delay to sell the 
goods would cause a depreciation in value, he. 
might have applied to the court, which would 
doubtless have afforded a proper remedy. It 
would be a dangerous precedent to permit 
any man, after he has been declared a bank- 
rupt, without any authority from the court, 

i [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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to sell any of his property, and afterwards, 
"by an ex post facto decree, Mve his lawless 
proceedings legalized. As the sale of the goods 
was in violation of law, the bankrupt has no 
legal claim to he paid for his services *in 
making the same, or for the ten dollars which 
he paid for a license. As to the action of the 
assignee, in refusing to allow the bankrupt 
to retain, as exempt from the operation of the 
law, any of the estate over three hundred and 
fifty-two dollars, I think, from the facts stat- 
ed in the petition, it was a very meagre al- 
lowance. The bankrupt is an old, feeble 
man, unable to perform manual labor. He 
has a wife and four children dependent on 
him for a support Under such circumstan- 
ces, if true, it should seem that a more liberal 
exemption ought to have been made. But 
the assignee doubtless had better means to 
ascertain what was right and fair in the 
premises, than I can have by the mere exam- 
ination of the petition. He may have been 
cognizant of facts of which I am ignorant, 
and which may have justified him in what 
he did. Be this, however, as it may, it is 
certain that I cannot reverse the decision of 
the assignee on the petition now before me. 
The 14th section of the bankrupt act, pro- 
vides that, in a matter of this kind, the deter- 
mination of the assignee "shall, on exception 
taken, be subject to the final decision of the 
court." The only mode, therefore, as I think, 
by which such a question can be brought be- 
fore me, is first to except to the decision, of 
the assignee, and then have him to certify the 
matter to me. This, I suppose, need not be 
done in the shape of a formal bill of excep- 
tions. I think it "would be sufficient for the 
assignee to* state in writing the facts on 
which his decision was made, what was his 
decision, and the fact that the bankrupt ex- 
cepted to it 

The petition is dismissed at the cost of the 
bankrupt 

NOTE. The transfer of promissory notes by 
the payee, during the pendency of bankruptcy 
proceedings * against him, upon which he was 
afterwards adjudged a bankrupt, vests no title 
in the purchaser, even though he had no actual 
notice of the bankruptcy proceedings. The as- 
signee can recover such notes, even from a bona 
fide purchaser. In re Lake [Case No. 7,992]. 

As to the mode of proceeding, upon the as- 
signee's exemption certificate, see In re Thiell 
[Case No. 13,882], 
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PRYOR v. DUNEXE et al. 

[2 Wash. O. O. 416.] i 

Circuit Court, D. Pennsylvania. Oct. Term, 

1809. 

"Wills— Construction op Devise. 

T. P., by his will, gave all the annual income 
of his estate to his wife, during her widowhood, 
to be equally divided between her and his son, 

i rOriginally published from the MSS. of Hon. 
Bushrod "Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 



with instructions to educate his son; but if it 
should so happen, that his wife should change 
her condition, then he gave the direction of his 
son's education to T. S. He afterwards de- 
vised a part of his real estate to his son, specific- 
ally. At the time of the decease of T. P., he 
left his wife, who afterwards married, his son, 
and a grand-daughter, the child of a deceased 
son. The court held, that T. P. died intestate as 
to all the estate not specifically devised to his 
son, the widow having no interest in it after the 
termination of her widowhood; and that his 
granddaughter was entitled to a moiety thereof. 
[Cited in Smith v. Smith, 93 Mass. (11 Allen) 
425.] 

Case stated for the opinion of the court, to 
be considered as a special verdict. 

Thomas Pryor, of the city of Philadelphia, 
made his last will some time in the year 
1800, as follows, viz. 

"In the name of God, Amen, I, Thomas 
Pryor, of the city of Philadelphia, being in 
perfect state of mind, do make this my last 
will and testament, and as no other was ever 
made by me, I do give to my lawful -wife, 
Sarah Pryor, (formerly Sarah Parker,) all 
my annual income, during her, Sarah's wid- 
owhood, in all my real estate in the city and 
county of Philadelphia and district of South- 
wark, to be equally divided between her and 
my dear little son Matthew, to whose care I 
by these presents do enjoin her to»be (partic- 
ular to directions) enjoining her to be care- 
ful in* giving him as good an education as the 
country she now lives in can afford him; but 
should it so happen that my aforesaid wife 
Sarah should change her condition, I then 
give the sole direction to my friend Thomas 
Shinn, of township, in East New-Jer- 
sey, laying him under the same restrictions 
as I have done my wife, as to his, Matthew's, 
education. And as I do now possess five 
different tracts of land in the county of "West- 
moreland, which will be seen by the pat- 
ents now in my possession, I do give to my 
dear son Matthew, to be solely appropriated 
to his use, and may be sold by his guardians, 
and the money lodged in the Bank of the 
United States, whenever a favourable oppor- 
tunity for the sale of back lands shall offer, 
and then to be sold for his use. In -witness 
whereof I do hereunto set my hand, in the 

presence of us (and wrote with my 

•own hand,) I give to my granddaughter, 
Tacy Pryor, to be paid to her out of the in- 
come mentioned, thirty pounds per annum, 
(the daughter of my son Charles, deceased,) 
the first payment to be made her in one year 
after my decease. Thomas Pryor. 

"Andrew Hertzog. 

"Pierce Maher." 

Thomas Pryor, the devisor, died in 1801. 
At the time of making his will and of his 
death, he was seised and possessed, inter alia, 
of the premises mentioned in the declaration, 
which are of the value of two thousand dol- 
lars and upwards. At the time of the tes- 
tator's death, he left a widow, Sarah Pryor, 
now Sarah Miles, an infant son called Mat- 
thew, by his said wife Sarah, and a minor 
grandchild called Tacy Pryor, the lessor of 
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the plaintiff, the daughter of his son, (by a 
former wife,) who was called Charles, and 
who died in the testator's lifetime. After the 
death of Thomas Pryor, his said will was 
duly proved, and the execution thereof com- 
mitted to his said wife Sarah, who likewise 
took out letters of administration of the per- 
sonal estate of the said testator. The said 
Sarah was married to John Miles the youn- 
ger, of Philadelphia, on the 6th of December, 
1802. From the death of Thomas Pryor, to 
the time of the said last-mentioned marriage, 
she received the rents and profits of the said 
testator's real estate, under the will. Subse- 
quently to the said last-mentioned marriage, 
viz. on the 1st of January, 1803, Thomas 
Shinn, who is named in the will of the said 
Thomas Pryor, and John Miles, (the father 
of the said John Miles the younger,) execut- 
ed a power of attorney (prout the- power); 
the attorneys named in it have managed the 
real estate of the said Thomas Pryor, and 
received the rents and profits, from the time 
of the last-mentioned marriage. Tacy Pryor, 
the lessor of the plaintiff, has been duly paid 
the annuity of thirty pounds, mentioned in 
the will, as well since as before she became 

of age, viz. on the day of May, 1808. 

The question for the opinion of the court is, 
whether the plaintiff is entitled to recover 
any and what part of the premises men- 
tioned in the declaration? 

Mr. Hopkirson, for plaintiff, contended, that 
the fee simple of the Philadelphia and South- 
ward property was not disposed of at all; but 
merely the income, during the widowhood 
of Sarah, the wife. Upon her marriage to 
John Miles, Jun., an intestacy took place with 
respect to the income also; and then, by 
the intestate laws of Pennsylvania, the real 
estate descended equally to Tacy Pryor and 
Matthew Pryor. Of course, the plaintiff was 
entitled to recover of the premises mentioned 
in the declaration, subject however to the 
widow's right of dower. 

Dallas & Rawle, for defendants, argued— 
First, that the plaintiff was not entitled to 
recover at all; or if anything, then, secondly, 
only a fourth part of the estate. 

First. The widow took the whole income 
during widowhood, in trust for herself and 
Matthew, as tenants in common. Upon her 
change of condition, the trust was transfer- 
red to Shinn, for the same uses. He was 
substituted as the trustee; but the division of 
the income remained as before. Upon no 
other construction, could the devise of the an- 
nuity to Tacy be maintained. This is given 
to her generally; not during the widow- 
hood of Sarah, but for life; and as it is pay- 
able "out of the income mentioned," the de- 
vise of the income must continue at least 
during her life, to support it. There is no 
intention apparent in the will, that he meant 
to die intestate as to any part of the estate; 
and it is clear, he meant to give Tacy the 
annuity of thirty pounds, and no more. 



But, secondly. It cannot be supposed, that 
the father intended the half of the income 
which he had given to Matthew, and which 
was essential for the education he was so 
desirous that he should receive, should de- 
pend upon the widowhood of the mother. 
The probability is, that the father's intention 
was, that upon the marriage of the widow, 
Matthew should take her half of the income 
also; but as this is not expressly devised 
over to him, it may be said, there is an intes- 
tacy as to this half; and if so, it descended 
in equal parts to Matthew and Tacy, and 
the plaintiff will then be entitled to one- 
fourth of the whole. 

Edward Tilghman, in reply, cited many 
cases, to show, that the heir is greatly fa- 
voured; and cannot be disinherited, except 
by plain' words, or necessary implication. As 
to the construction of the will, it seems plain, 
that no disposition of the Philadelphia prop- 
erty is made, except of the income during 
widowhood. As to Matthew, what does he 
take in trust? One-half the wife's estate. 
What is that? The income during widow- 
hood. On the supposition that the son takes 
one-half the income during life, the trust es- 
tate is greater than the legal estate which is 
to support it. The legal estate failing, the 
trust goes with it: no new estate is given to 
Shinn. Suppose the devise had been to the 
widow during life, instead of widowhood- 
could the son take the income after her 
death? Clearly not. Where a legal estate 
is granted, and a special trust created, the 
legal estate will be held sufficient to support 
it; but where the trust is general, growing 
out of and depending upon the legal estate, 
it must fall with the legal estate. 

WASHINGTON, Circuit Justice (PETERS, 
District Judge, absent). Were a plain man, 
such as the writer of this will most certainly 
was, called upon to give a construction of it, 
he would probably be astonished to hear that 
gentlemen learned in the law had been per- 
plexed by it; and he might seek in vain for 
those difficulties which great talents could 
alone discover. He would never think of 
searching after intentions, beyond the plain 
meaning of the words used by the testator, 
and until he discovered some incongruity in 
the bequests, or some ambiguity in the ex- 
pressions, he would adhere to the words, and 
leave it for more skilful interpreters to ex- 
plore the field of conjecture. Inquiring, as 
would be natural, what does the testator 
give? to whom does he give? and for what 
estate? he would find no difficulty in saying, 
that he gives the whole annual income of his 
real estate in the city and county of Phila- 
delphia and district of Southwark— that he 
gives that estate to his wife, for the use of 
herself and her son Matthew— and that he 
gives it, for and during her widowhood, and 
no longer. But finding that at the close of 
the will, another person is introduced into 
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■the participation of tMs bequest, to a certain 
amount, I think he would find no difficulty 
in removing this clause to that to which it 
necessarily belongs; and would then say, that 
the estate is given to the wife during her 
widowhood, to dispose of as follows, viz. 
thirty pounds per annum to Tacy, and the 
residue of the income to be equally divided 
between herself and her son Matthew. This 
construction arises necessarily from the 
words of the will; and I adopt it as a safe 
one, because I am satisfied that it cannot 
disappoint the intention of the testator. The 
devise to the son and grand-daughter is of 
parts of an estate given to the wife during 
her widowhood, and cannot subsist one mo- 
ment after that estate is defeated by the hap- 
pening of the contingency which was to ter- 
minate it The devise, in fact, is to all three, 
in the proportions mentioned, to continue 
during the widowhood of one of them; and 
the constituting that one a trustee for the 
others, cannot vary the case. As to the resi- 
due of the first clause of the will, it is plain, 
Thomas Shinn is not substituted as the trus- 
tee of the estate before devised, but solely as 
the guardian of the son. If he was intended 
to be a trustee, who would be the cestui que 
trust? It was contended for the defendant, 
that the limitation of the devise to the wife 
was confined to her legal estate, and does not 
affect the beneficial interest which she took 
under the will. But it is most obvious, that 
the testator intended to deprive her of the 
bequest altogether, upon her second mar- 
riage; and he could not well have used more 
intelligible language, to express such an in- 
tention. His object was not only, upon that 
event, to deprive her of this provision, but 
to transfer to Mr. Shinn the sole care and di- 
rection of his son. But he uses no words 
which, by any intendment, can be construed 
to pass the estate to him. If Shinn was con- 
stituted a trustee, and the widow forfeited 
by her marriage her interest in the estate, 
then an intestacy took place as to a moiety of 
the income, deducting the thirty pounds 
' given to Tacy; and yet, that the testator did 
not mean to die intestate, is urged as an ar- 
gument against the construction contended 
for by the plaintiff. I presume, however, 
that the testator thought nothing and knew 
nothing of the legal consequences of the dis- 
position he had made, in this respect; and 
the subject of intestacy never occurred to 
him. 

As to the payment to Tacy Pryor of her 
annuity, becoming due, as was supposed, aft- 
er her right to it had ceased by the second 
marriage of Sarah Pryor, this affords no legal 
objection to her recovery in this action; and 
upon the whole, I am of opinion that judg- 
ment should be given in favour of the lessor 
of the plaintiff, for one undivided moiety of 
the lands in the declaration mentioned. 
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Case "No. 11,459. 

In re PUFFER. 

[2 N. B. R. 43 (Quarto, 17); i 15 Pittsb. .Leg. J. 
534.] 

District Court, N. D. New York. 1868. 

Bankruptcy — Power op Register — Questions 
Arising upon Objections to Discharge. 

A register in bankruptcy has no authority to 
decide questions arising upon objections proper- 
ly urged against a bankrupt's discharge. Wheth- 
er objections are sufficient or insufficient the 
register must, notwithstanding, proceed with the 
case. 

[Cited in Re Graves, 24 Fed. 552.] 

This case came before the court upon the 
certificate of the register. It seemed that at 
the first meeting of creditors, a creditor ap- 
peared and filed objections to the discharge 
of the alleged bankrupt, alleging that the 
petitioner had wilfully sworn false in his affi- 
davit annexed to the petition and schedules; 
that he was not insolvent and had given 
preference to certain creditors, and had lost 
part of his property in gaming. The peti- 
tioner filed his answer to the objections, and 
they were sustained by the register, and re- 
ferred to the judge for his ruling. 

HALL, District Judge. The objections filed 
by the creditor are objections to the bank- 
rupt's discharge, and it appears from the reg- 
ister's statement that the proper adjudication 
of bankruptcy was made; that the creditor 
proved his debt, and that an assignee was ap- 
pointed. The register has no authority to de- 
cide questions arising upon objections prop- 
erly urged against the bankrupt's discharge, 
and such questions are to be determined by 
the district judge, after the bankrupt has ap- 
plied for his discharge under section twenty- 
nine of the bankrupt act [14 Stat 531]. Even 
if these objections were sufficient in form 
and substance they would not stay the pro- 
ceedings before the register, and, though they 
are, in part, at least, clearly insufficient in 
form and certainty, it is not necessary now to 
decide how far they are insufficient as the 
question is not properly before me. The 
register will proceed, notwithstanding these 
objections. If the creditor desires an exam- 
ination of the bankrupt with a view to using 
such examination on opposing his discharge, 
or for any other purpose, he can proceed un- 
der district court rule twenty-six, which does 
not require the same particularity and certain- 
ty of statement which is required when the 
discharge is opposed. 

Objections overruled, so far as the register's 
proceedings are concerned, but without costs. 
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Case Mb. 11,460. 

PUGH et al. v. DURFEE et al. 

[1 Blatehf. 412.] i 

Circuit Court, N. D. New York. Oct. Term, 

1849. 

Bills and Notes— Bona Fide Holder for Value. 

1. D. accepted, without restriction, for the ac- 
commodation of H., a draft drawn by H. in 
favor of P., having been induced to do so 
through, the fraudulent representations of H. 
The draft was taken by P. from H. in satisfac- 
tion and discharge of a debt due from H. to P., 
and without notice to P- of the fraud, add, 
that P. was a bona fide holder of the draft for 
value. 

2. Even if P. had taken the draft only as se- 
curity, he would have been a bona fide holder 
within the commercial rule. 

3. Although the draft was in favor of P., Held, 
that the rights of P. were the same as if the 
draft had been drawn in favor of H. and en- 
dorsed by him to P. 

[Cited in Thomson-Houston Electric Co. v. 
Capitol Electric Co., 12 C. C. A. 643, 65 
Fed. 350.] 

Assumpsit by [Lot Pugh and others] the 
payees against [Philo Durfee and Calvin 
Bishop] the acceptors on the following draft: 
"Dolls. 1500. March 4, 1846. At one day's 
sight pay to the order of Lot Pugh & Co. fif- 
teen hundred dollars, value received, and 
charge the same to account of your obt: servt: 
J. B. Hart. To Philo Durfee & Co: Buffalo, 
New- York." (Written across the face) : "Ac- 
cepted at ninety days from date. Philo Dur- 
fee & Co." The plaintiffs were commission 
merchants at Cincinnati. Hart owed them 
$1500 and gave them this draft, which was 
sent by them to the defendants, and accepted 
on the 4th of April, 1846, and returned. They 
received the draft in payment and satisfac- 
tion of Hart's indebtedness. The defendants 
accepted the draft on the security of a ware- 
house receipt and storage certificate for cer- 
tain property, as in store in Ohio on account 
of the defendants and to be forwarded to 
them. The receipt and certificate accom- 
panied the draft, and were delivered to the 
defendants when they accepted it. Soon aft- 
er the acceptance, the property was sold un- 
der a prior chattel mortgage given by Hart. 
The plaintiffs had no notice, when they re- 
ceived the acceptance, of the fraud committed 
by Hart on the defendants. The case was 
submitted to the court on the facts. 

Azor Taber, for plaintiffs. 
Nicholas Hill, Jr., for defendants. 

NELSON, Circuit Justice. The evidence is 
full that the draft in question was taken by 
the plaintiffs in satisfaction of a liability of 
Hart's to them, and without notice on their 
part of the fraudulent circumstances under 
which the defendants were induced to accept 
it; and also, that it was accepted for the ac- 
commodation of Hart, and for the purpose 
of being applied to an indebtedness from him 
to the plaintiffs. The plaintiffs, therefore, 

i [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 



are bona fide holders for value, and entitled, 
upon established principles, to recover upon 
the draft 

Even if the draft had not been taken in sat- 
isfaction and discharge of an existing de- 
mand against Hart, but only as security for 
the same, Hart would have had a right thus 
to apply it, inasmuch as it was accepted with- 
out restriction; and the party receiving it 
would have been deemed a bona fide holder 
within the meaning of the commercial rule. 

Although the draft was, in form, in favor 
of the plaintiffs, yet, upon the evidence, the 
case stands on the same footing, in contem- 
plation of law, as if the draft had been drawn 
in favor of Hart and endorsed by him to the 
plaintiffs. Judgment for plaintiffs. 
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Case Mb. 11,461. 

PULLAN v. CINCINNATI & C. AIR-LINE 
R. CO. et al. 
[4 Biss. 35.] i 

Circuit Court, D. Indiana. June Term, 1865. 

Corporate Powers— Power to Mortgage Fran 
chises — Rolling Stock— When Included is 
Mortgage — Particular Description Con- 
trols General Terms— Specification— When 
Exclusive — Parties — Injunction — When 
Granted — Appointment of Receiver. 

1. A corporation has only such powers as its 
charter gives, either expressly, or as incident to 
its existence. 

2. No corporation can mortgage its franchises 
without clear legislative authority to do so. And 
authority to a railroad company to mortgage its 
"road, income, and other property," does not au- 
thorize a mortgage of its franchises. 

3. Legislative authority to mortgage, includes 
the power to make a deed of trust in the nature 
of a mortgage. 

4. A trust deed may be void in part, and valid 
in part. 

5. A mortgage by a railroad company of "all 
the present and future-to-be-acquired property 
of the company, including the right of way and 
land occupied, and all rails, and other materials 
used therein or procured therefor," includes the 
rolling stock of the road. 

6. Where a mortgage, in describing property, 
employs at first general terms, and afterwards 
proceeds to describe particularly each thing mort- 
gaged, the latter will control the former, if there 
be a repugnancy. 

[Cited in Calhoun v. Memphis & P. R. Co., 
Case No. 2,309.] 

7. In a deed, specification generally excludes 
things not specified. But the omission to specify 
a thing, without which the things specified 
would be of no value, does not exclude it. 

i [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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8. A railroad company having a general power 
to mortgage its road, may mortgage any part 
of it 

9. Purchasers pendente lite are not necessary 
parties to a bill in chancery. The judgment 
binds them, though they are not brought before 
the court. 

10. A temporary injunction will be decreed, 
where without it great injury may happen to the 
complainant, and no injury can result from it 
to the defendant. 

11. The appointment of a receiver is general- 
ly within the sound discretion, of the court. But 
it is a power only to be exercised in strong 
cases. In no case of a mortgage ought a receiv- 
er to be appointed if it is clear that on a fore- 
closure the mortgaged property will bring enough 
money to pay the debt interest, and cost 

[Cited in Union Mut Life Ins. Co. v. Union 
Mills Plaster Co., 37 Fed. 291; Farmers' 
Loan & Trust Co. v. Kansas City, W. & N. 
W. R. Co., 53 Fed. 196; Pennsylvania Co., 
etc., v. Jacksonville, T. & K. W. Ry. Co., 
5C.C.A. 53, 55 Fed. 136.] 

In equity. 

John W. Grubbs, T. D. Lincoln, and J. P. 
Siddell, for complainant. 

E. Walker and McDonald & Roach, for de- 
fendants. 

McDONALD, District Judge. This is a bill 
filed by James Pullan against the Cincinnati 
and Chicago Air-line Railroad Company, and 
others. Pullan sues as a trustee for divers 
bondholders under a deed of trust in the 
nature of a mortgage. 

The matter now before the court is a mo- 
tion for a temporary injunction, and for the 
appointment of a receiver. 

The facts and pleadings on which this mo- 
tion is founded are substantially as follows: 
On the 16th of February, 1848, the legislature 
of Indiana enacted a charter authorizing a 
company to make a railroad from Richmond 
to New Castle, Indiana. The style of the cor- 
poration was the New Castle and Richmond 
Railroad Company, and the length of the 
road twenty-seven miles. 

In January, 1851, the charter was amend- 
ed so as to enable the company to extend 
their road either to the Indianapolis and 
Peru Railroad, or to the Lafayette and In- 
dianapolis Railroad. This amendment also 
authorized the company to borrow money on 
mortgage of their "road, income, and other 
property." 

To effect a loan of money for the comple- 
tion of the road, the company issued coupon 
bonds to the amount of three hundred thou- 
sand dollars, dated February 25, 1852, pay- 
able February 25, 1867, with interest at sev- 
en per cent, payable semi-annually. The 
bonds were one thousand dollars each. To 
secure their payment a trust deed was exe- 
cuted by the company. By this trust deed, 
the company conveyed "all the present and 
in-future-to-be-acquired property of the said 
the New Castle and Richmond Railroad Com- 
pany; that is to say: the first section of 
their road from Richmond to New Castle as | 
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aforesaid, with the superstructure and all 
rails and other materials used therein, and 
all rights therein, tolls and income, and any 
rights thereto or interest therein, together 
■with the tolls or income to be had or levied 
therefrom, and all franchises, rights, and 
privileges of the said the New Castle and 
Richmond Railroad Company of, in, to, or 
concerning the same." Such is the verbose 
language of the deed. It was made to Jo- 
seph B. Varnum and George Carlisle, and to 
the survivor of them, and to the heirs of such 
survivor, in trust that if the company should 
fail duly to pay either interest or principal 
on said bonds, the trustees might enter on 
and take possession of the mortgaged prop- 
erty, and use the same, and apply the pro- 
ceeds of such use to the payment of the prin- 
cipal and interest of the bonds; and that, if 
it should become necessary, the trustees* 
might sell the mortgaged property at auction 
and apply the proceeds to the payment of 
such principal and interest \ 

Carlisle, one of the trustees, died in March, 
1863. And Varnum, the other trustee, be- 
coming old and unwilling to perform the 
trust, the Wayne circuit court, in 1864, ap- 
pointed the complainant, James Pullan, a 
trustee in the place of Carlisle. 

The name of the company was, in April, 
1853, changed to that of the Cincinnati, Lo- 
gansport and Chicago Railway Company. 
And, in 1858, it was again changed to that 
of the Cincinnati and Chicago Railroad Com- 
pany. 

In April, 1853, the corporation executed to 
said Carlisle another mortgage in the nature 
of a deed of trust to« secure the payment of 
other bonds. This mortgage was foreclosed 
in this court in 1860. It covered all the prop- 
erty of the company, which, under the dp- 
cree of foreclosure, was sold by the proper 
officer to Choteau, Murdock, Schucharde,. 
Thompson, and Morgan for thirty thousand 
dollars. These purchasers, in July, I860, un- 
der an act of March 5, 1859, of the Indiana 
legislature, being the owners of said proper- 
ty, became a corporation under the style of 
the Cincinnati and Chicago Air-line Railroad 
Company. 

This foreclosure and sale in no manner af- 
fected the rights of the bondholders under 
the deed of trust first aforesaid. 

It appears that ever since said new organi- 
zation, the defendant Judson has been presi- 
dent, and the defendant Tenny, secretary, 
and the defendant Morgan, treasurer, of the' 
Cincinnati and Chicago Air-line Railroad 
Company. 

It seems that, on the 16th of October, 3850, 
the last-named company attempted to lease 
to one John W. Wright and Company, for a 
term of ten years, all their property. 

It appears also that the last-named rail- 
road company has since attempted to con- 
solidate with other railroad companies, both 
within and without the state of Indiana, 
But whether these doings were valid or not, 
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seems immaterial to tlie present case. Even 
since the commencement of this suit, there 
has been an attempt at consolidation, includ- 
ing the Cincinnati and Chicago Air-line Rail- 
road Company, and several others, .under the 
name of the Chicago and Great Eastern 
Railway Company. 

It is conceded that the deed of trust and 
"bonds first aforesaid form the first lien on so 
much of the road in question as lies between 
New Castle and Richmond; -and that on 
these bonds no interest has been paid for 
about two years past. 

Under the circumstances, the trustee, 
James Pullan, has filed his bill in equity to 
enforce the mortgage of February 25, 1852. 

The bill, besides charging most of the facts 
above stated, alleges, inter alia, that the Cin- 
cinnati and Chicago Air-line Railroad Com- 
pany, by their said purchase under judicial 
sale, took the road with the burden of said 
first mortgage bonds, and were bound to 
provide for the payment of the interest on 
them, but have-neglected and refused to pay 
it; that for some time, past, the earnings of 
the road have been 1 large, and far .above the 
current expense of running < it; that the sur- 
plus earnings ought to 'have been, but were 
not, applied to 'the -payment of >said interest; 
that the same bad -been wrongfully applied 
in building a bridge across the Wabash at 
Logansport, beyond the>terminus of the Cin- 
cinnati and Chicago Air-line Railroad, as it 
was located by the -New 'Castle and Rich- 
mond Railroad Company, at the time when 
the first mortgage bonds were executed, and 
• in building and completing, another railroad, 
and furnishing it with rolling stock, and in 
buying up some of said first mortgage bonds 
on speculation and at reduced prices, and • in 
discharging individual liabilities of the defend- 
ants, Judson, Tenny and Ripley; that the of- 
ficers of the road have been permitted- by the 
company to use corrupt and oppressive meas- 
ures to force the holders of the bonds in ques- 
tion to exchange them at a sacrifice for other 
securities of the company; that the company 
are paying interest on certain sinking fund 
bonds issued by them at a later date than 
those represented by the complainant; that 
Judson and Tenny, officers of the company, 
threaten that unless the bolders of the bonds 
of February 25, 1852, accede to certain terms 
proposed by the company, they will build a 
road parallel to so much of their road as lies 
between New Castle and Richmond and turn 
the business thereon so as to depreciate said 
security for said three hundred thousand dol- 
lars of bonds; that the officers of the company 
have, by false representations of the security 
for said bonds, greatly reduced their value in 
the market; that the company are making no 
provision for the payment of said interest; and 
that its officers refuse to permit either said 
trustees or the bondholders to examine the 
books of the company with a view to ascertain 
the amount an5 appropriation of its earnings. 
The bill prays an injunction against th'e 
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building of said parallel road, and for a re- 
ceiver, and for general relief. 
The bill is sworn to. 

The Cincinnati and Chicago Air-line Rail- 
road Company have filed an answer support- 
ed by affidavit This answer denies the pow- 
er of the New Castle and Richmond Railroad 
Company to execute the trust deed and bonds 
in question; but it states facts in support of 
that denial. It denies any obligation on the 
part of the respondent to pay the interest on 
said bonds; but it admits that the company 
has all along received and appropriated the 
earnings of the road. It denies that said 
earnings have been misapplied, or applied to- 
wards the construction of said bridge across 
the Wabash, or for any purpose charged in 
the bill. It denies that the president and 
other officers of the company, "as such offi- 
cers," have by threats endeavored to force 
the bondholders to surrender the bonds on 
any terms, or that, "as such officers," they 
have decried the value of the bonds, as char- 
ged in the bill. 

The answer attempts to excuse the failure 
to pay the interest in question by stating that 
the company had offered to the holders of the 
bonds on which the interest had aecrued, 
other bonds issued -by them to the full 
amount of those on -which said interest had 
-accrued, if the holders would throw off the 
interest, and alleging that all the earnings 
had been' expended in improving and repair- 
ing the road and providing the necessary roll- 
ing stock, '&c., to Tun ' it 

The answer also states that under the laws 
of Indiana and Illinois, the railroad leading 
from Richmond to Logansport and the "Chi- 
cago and Great Eastern Railway" were con- 
solidated, and that +hese now form one con- 
tinuous line of two hundred and twenty-four 
miles from Richmond to Chicago. 

Whether it is -claimed that these two form 
now one body corporate, is not clearly stated. 
If such -a consolidation is meant to be claimed, 
I do not see how the 'thing could be effected 
under the rulings of the supreme court in the 
case of the Ohio & M. R. Co. v. Wheeler, 1 
Black [66 U. SJ 286. I suppose that a con- 
solidation for running arrangements between 
roads in different states may be lawful. But 
I suppose that two railroad corporations of 
different states can not be consolidated into 
one new corporation. 

The complainant now moves for the ap- 
pointment of a receiver and for an injunc- 
tion. Affidavits and other documents have 
been filed, both in support of this motion and 
in opposition to it; and very able and ex- 
haustive arguments have been made on both 
sides of the question. 

Several preliminary points arise on this mo- 
tion, which it may be well first to notice. 

1. It is contended that the New Castle and 
Richmond Railroad Company had no power 
to make the trust deed in question. 

I recognize the rule that a corporation "pos- 
sesses only those properties which the charter 
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■of its creation confers upon it, either ex- 
pressly, or as incident to its very existence." 
Head y.' l Providence Ins. Co., 2 Cran<jti'[66 
U. S.] 127; Beaty v. Know^er, 4 Pet/ [29 'U. 
SJ 152; Trustees of Dartmouth dollege v. 
Woodward, 4 Wheat' in tr. S.] 51S, 636; 
Jefferson Branch Bank v. Skelly, 1 Black [66 
U. S.] 436. 

Under the Indiana constitution, every stat- 
ute is a public law of "which the courts must 
take official notice, unless it is otherwise de- 
clared in the statute itself. Article 4, § 27. 
I must therefore, ex-officio, take .notice of the 
■charter powers of the T^ew Castle' and Rich- 
mond Railroad Company," though! its* charter 
is neither pleaded nor proved. So it J is decid- 
ed in the case of Covington Drawbridge' Co. 
v. Shepherd, 20 How.' [61 U. SJ 227, though 
a contrary doctrine is held in Charleston & 
J. Turnpike Co. vl Willey, 16 Ind. 35. Ji *' 

The original charter provided that the com- 
pany might' "negotiate 'any loan or loans "of 
money l at any rate of interest deemed' ex- 
pedient," and that "the principal and interest 
of all debts so contracted shall be a lien,"in 
their ordfer, on ali property and effects b;£ the 
•company." And the amendment to /the' char- 
ter provided that, for constructing and* equip- 
ping the' road, the company might borrow 
money, issue its bonds or notes therefor, and, 
to secure the same, mortgage its "road) in- 
■come, and other property." Undoubtedly 
here is a power to make a deed of trust in 
the nature of a mortgage/ ' J '* 

But it is said that 'the deed of trust in this 
•case undertakes to mortgage the company's 
franchises; ana that .the "charter' gives 'no 
power to do that f lt is" true that the* deed 
■does attempt to mortgage, among cither 
things, "all franchises, rights and privileges" 
of the company. And it seems to be well es- 
tablished that no corporation can, without 
■express legislative authority, either sell f or 
mortgage its franchises.' The charter, indeed, 
empowers the company to mortgage its "road, 
income and other property;" and this lan- 
guage is equivalent to authority to mortgage 
all the company's property. Franchises are, 
in some sense, property; and it may 'thus be 
plausibly argued, that power to mortgage all 
property is, therefore, power to mortgage all 
franchises. I think, however, that the argu- 
ment is not sound; and that this' deed of 
trust, so far as it attempts to mortgage fran- 
chises, is void. '" 

But it does not follow that the deed is void 
as to the mortgage of the road itself, and its 
tolls, income, and real estate. In my opinion 
the mortgage is valid as to these. And what- 
ever may be said of the franchises is quite 
unimportant to the present motion, since, if 
it be even allowed to any extent, it certainly 
would be rash, and improper, and useless to 
turn over the franchises to a receiver. 

2. It is contended that at most, this deed 
of trust only embraces so much of the road 
as lies, between New Castle and Richmond, 
and the tolls and income arising therefrom, 



and that it does not embrace any rolling 
stock. " '"'.'/' 
" By the language of the deed, it seems t to me 
obvious that only guch portion of the road 
as .lies between ' those' two points, with the 
"bridges, depots," and other things thereon, 
and the tolls and income arising therefrom, 
are mortgaged. I can not conceive that any 
part of the road or its fixtures, situate be- 
tween New Castle and Dogansport, is touched 
by the mortgage. I think that without a deed 
of trust, the original charter would have made 
.this jttiree hundred thousand dollars a lien 
on 'the \vhoie road and on all its fixtures and 
other property. But the creditors having 
elected to take the security which this deed 
of trust gives, must, nerhaps, be deemed , to 
have waived , the ; lien given , by the original 
^harter,^-especially so, ais the bill in this case 
makes said deed the foundation of the present 
action. 

W^^ther J>y „$bus instrument any rolling 
stock' at all is mortgaged, is a more difficult 
question. The tolls and income are express- 
ly' mortgaged. ; W4tWut fbjltag stock, there 
.couhi be neither '.tolls "nor" income. /Now it' is 
&' t maxim 'that ^whosoever grants a 'thing Is 
Supposed also tacitly /to 4 grant .th^t without 
which'the grant itself would Tie'of no "effect 




JL'eg. Max. ^64/ 

' In my opinion ,the spirit of ,this maxim 
ought to be applied to the'point in question. 
The description of the mortgaged property is 
at 'first' in'geheral terms,thus: "All the pres- 
ent* anp. in-future-to^be-acquired property" of 
Hie company. "Then it proceeds to specify, 
-"That is to say:', the first section of their 
road from Richmond to New Castle, includ- 
ing the right of way and land occupied there- 
by from Richmond to New , Castle as afore- 
said, with the'superstructure, and all "rails 
and other materials' used therein or procured 
therefor, bridges, 'viaducts, culverts, fences, 
depot grounds and buildings erected thereon, 
and all rights therein, tolls 'and income,— any 
rights thereto and interest therein,— together 
with the tolls or income to be had or levied 
therefrom." r agree with defendant's coun- 
sel that the first general statement in this de- 
scription is controlled and limited by the 
subsequent specific description in which roll- 
ing stock is not even mentioned; and that 
"expressio unius est exclusio alterius." But 
I think that the omission to specify a thing 
along with other things which are enumerat- 
ed, does not exclude it if any of the enu- 
merated things could be of no use without it 
And that seems to me to be the case here. 
None of the things specified could be of much 
value to the mortgagees without the rolling 
stock. On a foreclosure, the lands, super- 
structures and fixtures might indeed, be sold; 
but the tolls and income could not be. Be- 
sides, the deed of trust provides another rem- 
edy to the mortgagees in case of a default 
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by the mortgagors,— the very remedy which 
the complainant is now seeking through a re- 
ceiver. It provides that in case of a default, 
the trustees may enter and take possession of 
the mortgaged property, and use and operate 
the same, and apply 'the proceeds thereof to 
the payment of the interest and principal of 
the bonds intended to be secured by the mort- 
gage. Now, in pursuing this remedy, of 
what avail would all the other property be if 
the rolling stock cannot be used? Nay, could 
the remedy be pursued at all without the use 
of the rolling stock? The reason of the rule 
that when a man grants a tract of land in 
the center of a larger tract owned by him, 
he also grants, by implication, a right of way 
into it, fully applies to the case in question; 
and it strongly applies to the mortgage of 
tolls and income. It is truly said by Mr. 
Justice Twisden, that "when the use of a 
thing is granted, every thing is granted by 
which the grantee may have and enjoy such 
use." Pomfret v. Ricroft, 1 Saund. 321. 
And Mr. Justice Story approves and adopts 
this language in the case of Charles Kiver 
Bridge v. Warren Bridge, 11 Pet. [36 U. S.] 
629. So in Whitney v. Olney [Case No. 17,- 
595], an analogous principle is sustained. It 
was there held that the devise of a mill, eo 
nomine, carried with it the mill-yard so far 
as the same was necessary to the use of the 
mill. A like doctrine is maintained in Blaine 
v. Chambers, 1 Serg. & R. 169, and in Com- 
mon Council of Richmond v. State, 5 Ind. 334. 

If it be said that the present is the case of 
a mortgage, and not of a grant or devise like 
the cases just cited, it may well be answered 
that the reason is the same in them all, and 
therefore the rule ought to be the same. 

I am of opinion that, at least so far as con- 
cerns the present motion for a receiver, the 
rolling stock ought to be regarded as being 
reached by the mortgage. If this case ever 
comes to a decree of foreclosure, it will then 
perhaps be the proper time to determine 
whether this is so far a mortgage of any roll- 
ing stock as to justify the court in ordering 
its sale. And, as a final determination of the 
point is unimportant to the pending motion, 
as I view it, the question is left open for ar- 
gument on the final hearing. 

3. It is argued that this deed of trust is 
void, because the company had no power to 
mortgage its road in parcels as was here at- 
tempted. I think the power to mortgage the 
whole road, manifestly given in the charter, 
necessarily gives the power to mortgage any 
part of it. This power, I think, would exist 
n-ithout express legislation, as the power to 
contract 5s incident to the very existence of 
such a corporation. Besides, the second 
mortgage and the judgment of foreclosure on 
it expressly recognize the validity of this 
deed of trust. The defendants hold the road 
under a sale to them on this judgment; and 
they are therefore estopped to deny the valid- 
ity of this deed of trust. Bronson v. La 
Crosse R. Co., 2 Wall. [69 U. SJ 283. 



4. It is objected that, as the Chicago and 
Great Eastern Railroad Company has, since 
the commencement of this suit, by consolidat- 
ing with the Cincinnati and Chicago Air-line 
Company, become interested in the subject 
of this litigation, the former company ought 
to be made a party to it. Volunteers who be- 
come interested pendente lite are not neces- 
sary parties. Without being brought into 
court, the judgment binds them. Story, Eq. 
PL §§ 156, 351. 

Let us now proceed to inquire whether, ud- 
on the case made, an injunction and a re- 
ceiver ought to be ordered. 

I. As to a temporary injunction. 

We have seen that, according to the bill, 
the defendants have threatened that unless 
the bondholders submit to certain oppressive 
terms, that portion of the road lying be- 
tween Richmond and New Castle "shall be 
practically cut off" from the residue of the 
line, "by the construction of a road from 
New Castle to Connersville, Indiana, by 
which the whole business upon the road 
above New Castle shall and will be divert- 
ed from the part of the road from New 
Castle to Richmond." And the bill charges 
that the defendants are secretly aiding and 
encouraging the building of such road for 
such purpose. 

The answer denies that the officers of the 
company, "'as such officers of said company," 
have made the threats charged; and it espe- 
cially denies "that any threats have been 
made by the defendant, or by any one au- 
thorized to speak in behalf of this defend- 
ant (the company); that if the said parties 
represented by the complainant would not 
take the bonds issued under the mortgage 
issued by this defendant in exchange for 
the bonds so held by said parties, that this 
defendant would construct a road from New 
Castle to Connersville, Indiana, and practi- 
cally cut off that part of the road upon which 
the complainant claims that the said mort- 
gage rests;" but the answer, nevertheless, 
claims in substance that the company may 
lawfully do so if they please. Whether the 
company intends to do so, is not stated in 
the answer. These denials in the answer 
are very carefully guarded. They look so 
much like a negative pregnant that they natur- 
ally raise in my mind some suspicion; and 
taking this circumstance together with the 
affidavits filed on both sides, I think it fair 
to conclude that the threat has been made 
in substance, and that the complainant has 
just ground to fear that it may be carried 
out. I shall therefore order the temporary 
injunction. And I do this with the less 
hesitation, since, if the company and its offi- 
cers have no such design, the order can do 
them no harm, and since, in my opinion, 
the defendants are grossly mistaken in af- 
firming in their answer that they have a 
right to do what the threat imports, if they 
please. To me it appears that any attempt 
to divert business from the road between 
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New Castle and Richmond would, under the 
•circumstances of this case, be most unjust 
and inequitable. 

n. Let us next inquire how the case stands 
on the motion for a receiver. . 

The power of courts of chancery to appoint 
receivers is a discretionary power, to he ex- 
ercised with great caution. Railroad Co. v 
Soutter, 2 Wall. [69 TJ. S.] 510. 

To dispossess the owner of property of its 
possession before a final hearing, is a strong 
measure, not to be adopted but in a strong 
case. I think it should never be done unless, 
without it, the complainant would be in dan- 
ger of suffering irreparable loss. 
Is the present such a case? 
The bill charges that no interest on the bonds 
in question has been paid for about ten years 
past; and the answer admits this allegation. 
This of itself is a very strong circumstance in 
favor of the motion. These are first mortgage 
bonds, and have precedence of all other liens 
on the company's property; and it is startling 
to find so long a delay to pay interest. At first 
blush it would raise the suspicion that the 
owners of the road had been very unfortunate, 
or very reckless, or very unmindful of their 
duty. The fact that the property mortgaged 
has changed hands once or twice since the 
bonds were executed does not tend to remove 
that suspicion. The new owners took the prop- 
erty cum onere, and ought, if they could, to 
pay the interest. In the case of Williamson v. 
New Albany, etc., R. Co. [Case No. 17,753], 
in October, 1857, before Judge McLean, it ap- 
peared, on a motion like the present, that the 
defendant had failed to pay the semi-annual 
Interest which fell due in April, 1857. And 
principally, if not solely, for that single and 
recent failure, the chancellor, while in form 
he overruled the motion for a receiver, did what 
was nearly equivalent to appointing one: he 
placed the road so far under the control of the 
court, as to require that company to make 
monthly reports to the court of the net in- 
come of the road and to pay a certain propor- 
tion thereof into court every month for the 
use of the bondholders. 

Another important fact established in the 
case at bar, is that the trustee, Varnum, as 
also some of the bondholders, on several oc- 
casions applied to the president of the com- 
pany for leave to examine their records, with 
a view to the amount of the company's income 
and to the disposition made of it. This ap- 
plication the president at first evaded and 
finally denied. He said he would not give the 
bondholders a club to break his own head with, 
and denied that the trustee was the proper 
person to make the application. This response 
ean not be justified. Of all men, the trustee, 
in the discharge of his duty, was the proper 
person to make the examination asked. It 
was not only his right, but his duty, to make 
it; and the president's letter denying him the 
privilege was unjustifiable. If the company's 
records were honest and fair, and if they 
meant to deal righteously by the trustee and 



bondholders, and had really done so, It is diffi- 
cult to see how the information sought could 
be "a stick to break anybody's head with." 
To persons thus withholding necessary and 
proper information, courts will apply the max- 
im, "Omnia prsesumuntur contra spoliatorem." 
The answer, too, is in some respects a little 
evasive. In attempting to meet the charge 
of threats and of attempts to decry the value 
of the bonds in the market, it cautiously and 
guardedly denies that the company's officers, 
"as such officers" have done these things. To 
do so could hardly, under any circumstances, 
be official acts 

The attempt, in the defendant's answer and 
affidavits, to excuse the non-payment of the 
interest in question, I think is entitled to little 
weight. Even honest inability to pay a debt 
Is a poor excuse when one is sued for it. But 
here, as it seems to me, a still poorer excuse 
is attempted by averments that the company 
have had to provide for other roads with which 
they have in some way consolidated, and, to 
effect this, have expended and must expend 
large sums of money,— matters with which the 
bondholders have nothing to do. Thus it is 
urged (by way of excuse, I suppose) that the 
company, at great expense, in 1861, had con- 
structed an addition to their road from Logans- 
port to Valparaiso; that to stock their road 
thus extending from Richmond to Valparaiso, 
they purchased rolling stock to the value of 
three hundred and seventy thousand dollars; 
that afterwards a still more important exten- 
sion of the road was effected, so as to make a 
continuous line to Chicago by a union with 
other roads, at a cost of about one million five 
hundred thousand dollars; and that to equip 
this long road, as it must be equipped, will 
cost about one million five hundred thousand 
dollars more. Here, then, is an aggregate of 
about three million three hundred and seventy 
thousand dollars with which the different com- 
panies succeeding to the ownership of the New 
Castle and Richmond Railroad have burdened 
themselves. And by the answer it seems to be 
implied that this furnishes some excuse why the 
interest in question remains unpaid, or at least 
why a receiver should not be appointed. To my 
mind this is no excuse. Whatever the air-line 
road did in this regard, was done at its risk; 
and if by assuming such burdens, it became 
the less able to pay the interest, this is, I think, 
one reason for appointing a receiver. 

But the most remarkable feature in the an- 
swer, as it seems to me, is, that it does not, 
that I can see, present any feasible scheme 
for paying this interest at all. Indeed, so far 
as appears from the answer, it does not seem 
that the interest will ever be paid voluntari- 
ly. A strong desire is evinced to extend the 
road and raise vast sums for equipping it; 
but no corresponding anxiety is shown to do 
anything for the first mortgage bondholders. 
The answer evidently evinces a design to 
postpone this matter till the very last 

Under all the circumstances, I think the 
appointment of a receiver would be very 
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proper, If the "bill had averred that the mort- 
gaged property was not a sufficient security 
for the debt; and that, without a receiver, 
the bondholders are in danger of irreparable 
injury. I suppose that in no case of a mort- 
gage ought a court of chancery to appoint a 
receiver, if the mortgaged property is of 
such value as to render it clear that, on a 
foreclosure and sale, the debt could all be 
made. In the present case, the mortgaged 
property would probably not bring so much 
on sale. 

I will therefore appoint a receiver, whose 
duty it shall be to examine the books and 
affairs of the road, to ascertain its net earn- 
ings monthly, to receive one-fourth of the net 
earnings of the road from Richmond to Logans- 
port from the company every month, and to 
pay it into this court for the use of the bond- 
holders. And I order that the company, its 
officers and agents, give to such receiver all 
proper facilities for examining the books 
and papers of the company touching the 
gross and net incomes and earnings of said 
part of said road; and that the company, by 
their proper officer or officers, do under oath 
render full and fair monthly statements to 
such receiver of the gross and net income 
and earnings of said part of said road, and 
pay over to him every month said fourth 
part of said net proceeds. 

NOTE. For opinions in this .case, consult Bill 
v. New Albany, etc., R. Co. [Case No. 1.40i], 
and Pullan v. Cincinnati & C. Air-Line R. Cq. 
[Id. 11,462]. . See further, that a corporation 
can only exercise such ppwers.as. are conferred 
or such, as are necessary to carry into effect 
those expressly delegated. City of Chicago v. 
Rumpff, 45 111. 90. A railroad's deed of trust 
operates as a mortgage. Coe v. Johnson, 18 
Ind. 218, That a corporation has no power to 
mortgage its franchise, without express legisla- 
tive authority, see Coe v. Columbus, P. & I- R- 
Co., 10 Ohio St. 372; Com. v. Smith, 10 Allen, 
448. Generally, assignees or purchasers , pen- 
dente lite need not he made parties, and are 
bound by "the proceedings. 1 Daniell, Ch. PI. 
& Prac. 280, and note 7, where there' is a large 
collection of authorities, , For a collection of 
authorities on the proposition, that the -appoint- 
ment of a receiver is discretionary with the 
court, see 2 Daniell, Ch. PI. & Prac. 1715, and 
notes et seq. 



Case No. 11,462. 



.<! * 



PULLAN v. CINCINNATI & C. AIR-LINE 
R v CO. et al 

[5 Biss. ,237.] i . 

Circuit Court, D. Indiana. May Term, 1873. 

Earnings of Railroad Gompa st— Basis op Com- 
putation -nWmsx Compact* Estopped. by, Km? 
lect— mortgage mat .co.ver- fptuke earnings 
— Equitable Lien-t-Whe^ Mortgagor Charge- 
able after Order to Surrender— Master's 
Estimate*' — > .Conduct of Objector — r Where 
JBighest Estimate Adopted- t- Burden on Ob- 
jector— Rent of Rolljng Stoc^— Mortgagor 
of Part — Where Whole Interest mat be 
Bouvd. 
1. Where under a decree of foreclosure against 

a railroad company, reference had been made 

i [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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to a master to ascertain the gross earnings and 
expenses of a certain section of the road cover- 
ed by a mortgage, it is not an erroneous principle 
for the master to make a pro rata estimate of 
the earnings and expenses of the whole road, it 
being shown before him that such section had 
not been operated separately, but as a part of 
the whole road, and no separate accounts kept of 
the income or expenses of any particular part. 
Though such a rule leads not to actual results, 
but to approximation merely, it is the best which 
could be adopted. 

2. The railroad company cannot complain of 
the adoption of this rule where it was under a 
legal obligation to keep separate accounts of 
such section, and where it was by its own neg- 
lect that such separate accounts were not kept. 

3. Notwithstanding the general rule that the 
mortgagor, until some action by the mortgagee, 
is entitled to the earnings and profits of the 
mortgaged property, it is competent for the par- 
ties to agree in the mortgage that such future 
earnings and profits shall be held in equity by 
the mortgagee, and under such a contract, such 
income whenever received is operated upon by 
the mortgage, and the party receiving it holds it 
in trust for whoever is in equity entitled to it. 

4. Sueh a mortgagor remains chargeable with 
the income, even after he has offered in open 
court to surrender the property to the mortga- 
gee. The mortgage only took effect upon the 
income when earned, and as long as the mortga- 
gor operated the. road and, earned income, he 
could not avoid his responsibility for it. The 
only valid answer would be either that he did 
not operate the road, or that there was no in- 
come earned. 

5. Though an estimate by the master may not 
be entirely satisfactory to the court, if there is 
evidence which seems to justify him in his con- 
clusions, and the party objecting did not furnish 
the master with evidence of any other state of 
facts, nor give him the proper assistance, the 
court will not usually interfere with the master's 
report on that ground. 

6. Where under conflicting evidence the mas- 
ter, had placed the highest estimated value upon 
property, the court will not set aside the mas- 
ter's report in this respect, unless there are 
circumstances in the case which show that the 
evidence fixing the lower value was more entitled 
to credit, and it is the duty, of the party making 
the exception to satisfy the court that the re- 
port is wrong in this respect. 

7. Eight per cant, is too low a, rent for th<- 
use of rolling stock, where the owner bore all 
the loss and deterioration. 

8. It seems, tiiat although the mortgage only 
cover.ad this one section, when a subsequent 
mortgagee in, possession .operated the, whole road 
as an entirety, and had kept no. separate account 
of that section, but mingled the earnings of the 
whole road, his whole interest in the road would 
be equitably bound for the amount of income. 

9. Previous to the entering of final decree, any 
interlQcufory .decree is subject to examination 
and modification. 

In equity. „Tbis was a bill ( of foreclosure 
filed by James Pullan, successor in trust to- 
Geprge Carlisle and Ifo'sepnB.'v'arnum, against 
the Cincinnati & Chicago Air-Line Railroad 
Company and numerous otlier parties in in- 
terest to foreclose a mortgage given Febru- 
ary 25, 1852, in the form of, a deed of i;rust, 
by the Newcastle '& Richmond. Railroad 
Company* to secure its bonds io the amount 
of $300,000. The present questions came up 
on exceptions to master's report 
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Tilden & Osgood^ Tilden & Shroder, J. E. 
Stevensanj.and Wm B* Pullan, for complain- 
ant 

The efficacy of the clause to convey future 
income will not be now questioned. Since 
Legard v. Hodges, 1 Ves. Jr. 477, no lawyer 
has doubted the correctness of the principle. 
Prom the nature of the case, the subject of 
the conveyance; i. e. the income, is not in esse 
at the time of the conveyance, so that at law 
it can not take effect; but in equity, it is- 
treated *as a valid"' contract, and takes efffeet 
as a present conveyance as soon and as fast 
as it comes into esse, a^id operates to trans- 
fer the absolute interest, or by way of trust, 
or to create a lien, according to the intention 
of the parties. 2' Story, Eq. Jur; § 1231; Ab- 
bott v. Goodwin, 20 Me. 408; Mitchell v. 
Winslow [Case No. 9,673]; Legard v. Hodges, 
1 Ves. Jr. 477; Collyer v. Fallon, 1' Turn. & 
R. 459; Perry, Trusts, §§ 75$ 761, 762. 

1. It must be premised, as a. matter of fact 
that the Air-Line Company, the accounting' 
defendant, has, pending this suit, transferred 
its rights, and that other corporate organiza- 
tions have successively been interposed, and 
have received the income of which the com- 
plainant is in pursuit. But all were assignees 
and purchasers pendente lite; and will, of 
course, be bound by any decree which may 
be rendered in $h$ case. Story, Eq. PL §§ 
156, 351, and many decided" cases. 

2. The complainant would be Authorized, if 
he thought proper, to resort to that remedy, 
and to file a supplemental bill against these 
pendente lite purchasers, and obtain against 
them a personal decree, and this remedy is 
distinctly affirmed in Minnesota Co. v. St. 
Paul Co., 2 Wall. [69 U. S.] 609. 

3. But there is another remedy better adapt- 
ed to the case, and which it is believed may 
properly be applied. The property of a cor- 
poration, of whatever it may consist, and 
whether the corporation is dissolved or in 
esse, or insolvent, is, in equity, a trust for the 
payment of its debts; and this trust raises a 
lien which will be enforced specifically, by 
proceedings in rem. • No voluntary act of the 
corporation, done after it has ceased to act 
as such in the usual way, or of an Insolvent 
corporation, will divest that lien. This is a 
familiar doctrine of equity, and abundantly 
sustained by the decisions of the American 
courts. Ang. & A. Corp. 477, and cases there 
referred to. As to the right of the mortga- 
gee, out of possession, to demand an account 
of the income from the mortgaged premises, 
see Pardoe v. Price, 11 Mees. & W. 427,- 13 
Mees. & W. 267, and 16 Mees. & W. 451; Coe 
v. Beckwith, 31 Barb. 339; Howell V. Ripley, 
10 Paige, 43; Thomas v. Brigstocke, 4 Russ. 
€4; Moore v. Titman, 44 HI. 367. 

The remedy to Which the complainant is en- 
titled: l: The court may sequester the in- 
come of the mortgaged property, and direct 
It to be applied to the mortgage debt until 
paid. 2. The court may order a foreclosure 
of the equity of redemption, and a sale of the 



; mortgaged property. In this case the court 

had the power to decree a* sale > of the corpo- 

i rate property and franchises. The instru- 

: ment, although' a trust deed in form, was sim- 

' ply a security for money loaned, and in fact, 

a mortgage. Coe v. Johnson, 18 Ind. 218; 

: Coe v. McBrown, 22 Ind. 252; White Water 

Valley Co. v. Valletta 21 How. [62 U. S.] 414. 

■ The fact that the mortgage was a railroad 

mortgage can make no difference with the 

general rules of law relating to mortgaged 

> property. Dunham v. Cincinnati, etc., Ry. 
\ Co., 1 Wall. [68 U. S.] 251, 26S. The com- 
I plainant was, after default by the mortgagor, 

entitled- to the possession of the section of 
the roacL mortgaged, and to the income there- 
of, but until he took such possession he was 
not in' a position to ask for or demand an ac- 
count of the rents and profits. 1 Hil. Mortg. 
f 198; Pitchburg Cotton Manuf 'g Co: v. Melvin, 
15 Mass; 268; Wilder v. Houghton, 1 Pick. S7; 
; Higgins v. York Bldg. Co., 2 Atk. 107; Astor 
; v. Turner, 11 Paige, 436; Howell v. Ripley, 10 
' Paige, 43; 1 Washb. Real Prop. 532. 

> E. Walker, J. E. McDonald, and A. L. 
\ Roach, for defendants, filed an elaborate 

brief citing the following authorities: 

In general, the rents and profits of mort- 
gaged premises belong to the mortgagee or 
his assignee, until a foreclosure and sale. 
Bank of Ogdensburgh v; Arnold, 5. Paige, 38. 
And if the real property Is insufficient to pay 
the debt, and the mortgagor is insolvent, the 
mortgagee can only reach the rents and. prof- 
its by a proceeding for that purpose, or by a 
decree and sale of the real estate. Id. If 
a mortgagee takes; possession before fore- 
closure, he is required to account for the 
rents and profits. Van Buren v. Olmstead, 
5 Paige, 9. The mortgaged premises* are in 
general regarded as the primary fund for the 
payment of the debt Tiee v. Annin, 2 
Johns. Ch. 125; MeKinstry v. Curtis, 10 
Paige, 303. Rents and profits actually re- 
ceived by a mortgagor rightfully in posses- 
sion, before an order of sequestration is 
made, cannot be recovered of him, and so of 
an equitable incumbrancer. 1 Washb. Real 
Prop. 532; Clarke v. Curtis, 1 Grat 289; 
Coote, Mortg. 325. Mr. Washburn also says: 
"The mortgagor cannot be eharged with the 
rents of the premises before the mortgagee 
shall have obtained actual possession, even 
though the premises are an adequate security 
for the debt, and this extends to the grantee 
of the mortgagor, and includes rents accru- 
ing after the commencement of process to ob- 
tain possession. 1 Washb. Real Prop. 549; 
Coote, Mortg. 325; Gibson v. Parley, 16 Mass. 
280; Boston Bank v. Reed, 8 Pick. 459; 
Hughes v. Edwards, 9 Wheat [22 U. SJ 489; 
Bank of Ogdensburgh v. Arnold, 5 Paige, 38; 
Grable v. McCulloh, 27 Ind. 472; Edw. Rec. 
360. 

DRUMMOND, Circuit Judge. In 1848, the 
legislature of this state authorized the con- 
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struetion of a railroad from Richmond to 
Newcastle, a distance of twenty-seven miles. 

The act was amended in 1851, by authoriz- 
ing the extension of the railroad in a north- 
western direction to a point on the "Wabash 
river, opposite Logansport, and in that way 
to Lafayette. 

The act of the legislature amending the 
original charter, required that the accounts 
connected with the running and construction 
of the road should be kept distinct, and that 
when the road was completed it should all 
be united and constitute one entire railway. 
In 1852, the road having occasion to borrow 
some money, executed a mortgage or deed 
of trust to trustees, of whom Mr. Pullan, the 
plaintiff, is the successor, to secure three 
hundred thousand dollars of bonds which 
were issued and transferred to various par- 
ties, who advanced money upon them. 

This mortgage described the property as 
"the present and future-to-be-aequired prop- 
erty of the Newcastle and Richmond Rail- 
road Company, that is to say, the first sec- 
tion from Richmond to Newcastle." 

A bill was filed in November, 1864, to fore- 
close this mortgage,— neither principal nor 
interest having been paid,— and it is for re- 
lief under this bill of foreclosure, and for 
payment of principal and interest of these 
bonds, that the case has been so long pend- 
ing in court, and is now about to be finally 
disposed of. 

The Cincinnati & Chicago Air-Line Rail- 
road Company was made a defendant at the 
time this bill was filed. 

Between the date of the mortgage in 1852, 
and the filing of the bill, there had been oth- 
er mortgages executed upon the whole prop- 
erty between Logansport and Richmond, and 
under a foreclosure of one .of these mort- 
gages in this court the property was sold 
subject to the mortgage of 1852. The va- 
rious parties went into possession, and un- 
der this decree and sale the Cincinnati & 
Chicago Air-Line Railroad Company was 
holding the property at the time this bill 
was filed. They, of course, were not bound 
to pay the three hundred thousand dollars, 
the debt for which the mortgage of 1852 was 
given. They had nothing to do with the 
contract made between the road and these 
parties (holders of these bonds) other than 
that they were in possession of the property 
which was given to secure the payment of 
these bonds and interest. 

I think this is all that it is necessary to 
state before coming to what took place in 
this court at the May term, 1869, under the 
bill filed in this cause in 1864. Much had 
occurred during the progress of the case; 
many orders had been made by the court; 
and among others, orders requiring separate 
accounts to be kept and money to be paid 
into court for the purpose of protecting 
these mortgages, which orders do not seem 
to have been in all respects complied with. 

At the May term, 1869, Davis, J., made an 



interlocutory decree, which is the foundation 
of all the questions which arise before me 
at this time. That decree found that the 
mortgage of 1852 covered the railroad and 
its revenues between Richmond and Newcas- 
tle, and that the road between these two 
points, "with the bridges, depots, and other 
property thereon, with the tolls and income 
arising therefrom," were within the terms of 
the mortgage. And the court found nega- 
tively that the mortgage did not extend to 
any other portion of the road, nor were the 
income and tolls of any other part of the 
road mortgaged. It found also, as a neces- 
sary corollary from this, that the plaintiff 
was entitled to receive from the defendant 
nothing more than the net income of the road 
from Newcastle to Richmond. It also found 
that the rolling stock which the defendant 
had purchased from Choteau and others who 
claimed under the decree and sale under a 
subsequent mortgage, was in fact equitably 
owned by the old road, and should be divid- 
ed ratably between the parties— that it to say, 
as twenty-seven, the distance between Rich- 
mond and Newcastle, is to one hundred and 
eight, the distance between Richmond and 
Logansport, or one-fourth of the rolling 
stock— and that for one-fourth of the value 
of the rolling stock at the date of its conver- 
sion by the defendant, with interest, the de- 
fendant was liable. 

The first question arises upon this decree. 

The case was referred to a master and in- 
structions given to him as to his report and 
the principles which should govern his calcu- 
lation. He has made his report, exceptions 
have been filed and argued, but the plaintiff 
has claimed the right to question one of the 
points found by the court in its interlocutory 
order of May, 1869, and it is the undoubted 
right of the plaintiff so to do. Until the case 
is finally disposed of by the chancellor, any 
interlocutory order made during the progress 
of the case is subject to modification. 

This order made in May, 1869, was only 
an interlocutory order and it is therefore 
within the rule. It is claimed on the part of 
the plaintiff that the order made at that time 
by the court, declaring that the mortgage only 
covered that portion of the railroad between 
Richmond and Newcastle, was erroneous, for 
the reason that the statute amending the 
charter and authorizing the extension of the 
road to Logansport obviously contemplated 
that there was to be one entire road; that 
separate accounts were to be kept, and that 
when it was completed, the road was a whole, 
and was not therefore separable into dis- 
tinct parts, and that ipso facto (and not by 
anything which took place afterwards and by 
which income was earned by the assignees 
or vendees under a decree of this court) by 
the passage of the amendments and the di- 
rections of the legislature and the taking pos- 
session and completion of the road to Lo- 
gansport, the mortgage expanded and brought 
within its grasp the whole road from New- 
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castle to Logansport as well as that from 
Richmond to Newcastle. 

An argument has been submitted on that 
point, the strength of which the court feels 
and admits. But it would have to be a very- 
clear case — one about which no doubt eould 
be entertained— to warrant the court in the 
present aspect of the case in interfering with 
the order made at the May term, 1869. 

If the case is doubtful it is not the duty of 
the court to modify or change that part of the 
decree, and on looking at it, I am not satis- 
fied, notwithstanding the arguments which 
have been used, that that portion of the de- 
cree is erroneous, and I do not feel at liberty 
to interfere with it, but think that it ought 
to stand as the decree of the court and as 
binding upon the court now. So that we must 
proceed on the assumption that the mortgage, 
or deed of trust, only covers so much of the 
property as was described by the interlocu- 
tory order of the May term, 1869; and con- 
sequently we must deny the right of the 
plaintiff to bring the whole road, that is the 
one hundred and eight miles, under the mort- 
gage. This is entirely independent of any 
question which arises in consequence of the 
defendants receiving income from the road, 
which depends upon different principles. 

There are some principles involved in the 
master's report which are questioned, and as 
to which it is the duty of this court to give its 
opinion. The master, it seems, being in- 
structed by the interlocutory order already re- 
ferred to, to ascertain the gross earnings of 
this part of the road from the time the bill 
was filed, and from its earnings to deduct 
the expenses, not allowing for permanent 
improvements which were not required to run 
the road safely and securely, and being in- 
structed also that a reasonable rent should be 
allowed for the use of the rolling stock em- 
ployed in making gross earnings, made a pro 
rata estimate of the earnings and of the ex- 
penses of the road in order to reach the re- 
sults required by the court, viz. the net earn- 
ings of the road between Richmond and New- 
castle. The objection is made that that prin- 
ciple was erroneous. I am satisfied that it 
was, under the circumstances, correct, and 
that no other course could be adopted. I ad- 
mit that it is a very unsatisfactory mode— 
that it does not necessarily lead to a true re- 
sult, but I think it is the only practicable 
mode by which the master could reach the re- 
sult aimed at by the court. The reasons for 
the rule which the master, adopted are, I 
think, satisfactorily stated by him in his re- 
port. He says that from the organization of 
the Newcastle & Richmond Railroad Com- 
pany, and through all the changes and consol- 
idations, which were numerous, the road 
from Richmond to Newcastle has been oper- 
ated and used, and is now operated and used, 
and the income received, and the operating 
expenses paid as a part of the entire road; 
that no accounts were made or kept showing 
separately the income or operating expenses 



of any particular part, and that the income 
of this part has been blended with the in- 
come of all the other parts of the several 
lines of road of which it formed a portion,, 
and that the operating expenses have in like 
manner been paid out of the common fund 
produced by the use of the various parts. 
Now, under such circumstances, it is difficult 
to see how the master could adopt any other 
rule than he has adopted, admitting that this 
rule leads not to actual results, but to an 
approximation merely. 

Its soundness will be further illustrated by 
the legislation connected with this railroad^ 
It was obviously intended that the accounts 
should be kept separate until the road was 
finally completed to Logansport, so that it 
should be known precisely how much each 
part cost, both in construction and in opera- 
tion. This was a law that stood directly in 
the path of all these parties, individual and 
corporate, who were in possession or who 
came into possession of this railroad. It was 
a rule for their conduct which was disre- 
garded by them, and I do not think that it is 
competent for them to complain if the pro 
rata estimate is now adopted for the purpose 
of ascertaining the net income of the road 
between Richmond and Newcastle. It is 
something that grows out of their own fault, 
with which the mortgagees under the mort- 
gage of 1852 had nothing to 30, and for which 
they can not justly be held responsible. This 
disposes of the first, second, third, fourth 
and eighth exceptions that have been taken 
to the master's report, and they are over- 
ruled, because they all proceed upon the 
ground that the master erred in adopting that 
rule for the purpose of ascertaining the net 
earnings of the road between Richmond and 
Newcastle. 

Another objection is, that^the earnings of 
the road should be taken into account from 
the time that the Cincinnati and Chicago 
Air-Line Railroad Company went into pos- 
session of the road, July 1, 1860. - 

The interlocutory order of May, 18G9, de- 
clared that the plaintiff was entitled to the 
net income of the road for the twenty-seven 
miles, from the date of the filing the bill, 
namely, from November, 1864. It does not 
appear why that time was fixed on by the 
court. It may have been on the ground that 
the court Would hold a party in possession 
for the net income of the road from the time 
that it should be considered a demand was 
made for the earnings and income. However 
that may be, the court at the May term, 1872, 
modified the order which was originally given 
to the master, and authorized him to take an 
account of the earnings of the road from the 
1st of July, 1860, leaving the parties to the 
equities which might arise in reference to 
that modification of the order, it obviously 
being the intention of the court to leave the 
question open for the decision of the court 
at this time; and that, therefore, is the ques- 
tion which now arises: What is the true con- 
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struction of the language in the mortgage: 
"The present and future^to-be-acquired' prop- 
erty of the Newcastle and Richmond Hailroad 
Company; that is. to' say, the first section 
from Richmond to Newcastle." 

The property and the future-to-be-acquired' 
property, and income of the road were mort- 
gaged. I think that the mortgagee^ were 
entitled to the income of the road as soon as" 
it came into existence as property. 

This question is quite important, because I 
believe the net earnings, between the time 
the defendant took possession, on the first of 
July, 1860, np to the time of the beginning 
of the suit, as found by the master, amount 
to ninety-five thousand three hundred and 
forty-four dollars and eight cents ($95,344.08). 
It is in relation to the principle which' we are 
now considering that the fifth exception by 
the defendant is made to the master's report. 

It is claimed that the general rule is— and 
there is no controverting the position in case 
of an ordinary mortgage— that the mortgagor, 
until he is interfered with by the mortgagee, 
has the right to the earnings and the profits 
of the mortgaged prop'erty; that any income 
derived from it oecomes the property of the 
mortgagor; that in point of fact, the 1 mort- 
gagor cannot mortgage, and does not mort- 
gage, what is not in esse at the time he exe- 
cutes his mortgage. 

The rents, profits and income, is something 
that arises in the future'. It is claimed that 
it is not possible for the' mortgage to cover 
what i3 only to be brought into existence 
after its execution. There is no disputing 
this general rule. But the question is wheth- 
er parties cannot agree that as Soon as prop- 
erty does come into existence in the future, 
that property shall be seized by virtue of the 
contract and held in equity for the fulfill- 
ment of the obligation of the mortgagor, and 
I think it can be, and that when the income 
of this property came into being, that is to 
say, as soon as it was received, then the mort- 
gage operated upon it by virtue' of the con- 
tract which was made between the parties; 
and whoever received the income, received 
it and held it in trust for the party who was 
entitled to it. I do not see how this differs 
from the principle declared by the supreme 
court of the United States, in the case of Coe 
v. Pennock, 23 How. [64 V. S.] 117. The 
question there was whether property which 
was acquired after the mortgage was •execut- 
ed, became the property of the mortgagees 
as against subsequent creditor^, and tile court 
held that it did. That was a case where 
locomotives and cars were constructed and 
put on the road after the date of the mort- 
gage, and it seems to me that the principle 
operates in this case with peculiar force, be- 
cause these parties took possession of this 
property with the knowledge of the contract 
which was in existence. 

It was on the face of the decree under 
which they claimed. They could no more 
get rid of it, or of its binding effect in equity, 



than' they could of any other fact set forth 
in the title under which they held. 

The decree of this court was the founda- 
tion of their title and is to-day the only one, 
as far as this court knows, npon which that 
title depends, and that declares they took the 
property subject to this mortgage. Then I 
hold that the parties who have knowledge of 
this— and they must be presumed to have — 
as soon as they received the income of this 
property, held it for the benefit of those who 
were protected by the mortgage of 1852. 
And these circumstances furnish an addi- 
tional reason why it was obligatory upon 
them thus to discriminate, so as to know 
what the expenses and earnings were upon 
this particular section of the road. But it 
is said Iby the defense that however this may 
be, the defendant certainly would not be 
Chargeable with any income after it offered 
to deliver up, in open court, and surrender to 
the plaintiff the property of which it was in 
possession, and the only property, as it in- 
sists, that was covered by the mortgage. The 
answer to this is, that a's to the income there 
was no mortgage upon it, and no trust unless 
it was earned. If they operated the road 
and earned income, they could not, of 
course, avoid the responsibility growing out 
of these facts. The only answer that they 
could have made would be that there was no 
income earned, or that they did not use the 
road. 

It is objected that the percentage of ex- 
penses of the gross earnings of the road, as 
established by the master in his report, is 
too small; that was fixed at sixty-three and 
three-tenths per cent., and it is in relation to 
this that the court has had the most difficulty. 

I have an impression, I may as well state 
frankly, that this percentage is not large 
enough; but I have examined very carefully 
the report of the master, and the reasons he 
gives for fixing upon this percentage, and I 
cannot say that the proof does not warrant it. 
It is claimed that the master took the gross 
earnings of the road from the books of the 
defendant, but did not take the expenses 
from the same source; and it is insisted, and 
with some considerable plausibility, that hav- 
ing gone to one source of information for the 
earnings, and the same source furnishing the 
expenses, that he should not have taken the 
account of earnings without also having tak- 
en that of expenses. 

But he says that in the expenses there were 
included other items than the mere running 
expenses of the road, which he thought it 
was his duty alone to consider; that the con- 
struction account included in it various other 
things, all of which went to make up the 
sum total of the expense account, and as to 
which he could not discriminate. 

I may add that in some instances it is stat- 
ed by the master that at a particular time, 
which he gives, the expenses of the road 
were, in one case, over ninety per cent., and 
in another, eighty-two per cent., and it is 
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claimed that he ought to' have taken this 
during that time to determine the running ex- 
penses; but he has given the reason why it 
was not done, and while I am not entirely 
satisfied that this percentage is large enough, 
still I do not see anything in' the case that 
warrants the court in interfering with the 
report of the master on that ground. I can 
not say hut what there is evidence in the 
case that may justify him in his conclusions; 
and I think, perhaps, there may he some 
complaint made that all the light that could 
he thrown on this subject was not furnished 
by the defendant, but that the master was 
left to grope in the labyrinth of accounts, 
without the assistance which might have 
been rendered. I do not know that this is 
actually true, but there is something that 
seems to indicate it. , f , . * , 

Observations' of a somewhat similar char- 
acter may be made to. the objection" taken to 
the account furnished by the mister as to 
the value of the rolling stock which was turn- 
ed over to the defendant at the time it took 
possession under Choteau and others. 

The master states the circumstances" con- 
nected with this part of his report. He says 
that the testimony as to their value was con- 
flicting, and that he was obliged to form an 
opinion somewhat from the value of such ar- 
ticles, as established by the market gener- 
ally. The discrepancy between the state- 
ments of Judson and Gest, if they may be 
considered binding as testimony upon the 
master, is very great, as' to the value of this 
property— one of them making if only $4S,260 
and the other $100,000. The master says that 
in view of all the circumstances, he finds that 
a reasonable price would be $100,000, and 
thinks it would be rather less than the actual 
value. Now the question is whether the court 
can interfere with the report of the master 
on the ground that he has committed an error 
as to the value of this rolling stock. it was 
competent for the master t6 believe one of 
these witnesses rather than the other, and un- 
less there are some circumstances in the case 
that show the one fixing the lesser value was 
more entitled, to' credit than the other, the 
court cannot interfere with the report of the 
master on that ground. It is the duty 6'f the 
party making the exception to satisfy the 
court that the report ig wrong in this particu- 
lar; otherwise it must Stand. 

There is one jtoiht upon which the court dif : 
fers from the master, and the exception wili 
be sustained; "arid that is, 3s to the rule by 
which the master determined the amount of 
rent to bep&id. to tlie parties who dwiied the 
rolling stock which ran over this road; &hd 
by means of which the inconie was obtained. 
The interlocutory order o'f flfay, 1$6&, in- 
structed the iriaster that a reasonable rent 
should be allowed for the lise of this rdlliiig; 
stock, and the master has fixed the rent at 
eighi per cent, and finds that sum was a 
reasonable rent for the use of the rolling 



stock* employed in making the earnings over 
twenty-slven miles' oi the* road. 

The question is whether, all things consid- 
ered', that is a sound' rule. I hardly think it 
is! It is 1 right that the master should be 
heard in explanation 1 of his finding npon this- 
pbint, and' he says that the foiling stock em- 
ployed was maintained' and kept in repair by 
expeh'ding money and labor, treated and 
charged as part of the operating expenses of 
the road, and therefore in fixing the amount 
of rent he did not take into consideration the 
wear and tear, but the value of the' foiling 
stock as forming so much capital invested 
and employed in making^ the earnings, and 
he has apportioned the value according to the 
length of the road; and, upon the capital 
thug ascertained he has calculated it at eight 
per cent, as a 1 reasonable rent. Now I think 
the circumstances of the ease do hot warrant 
that. It seems ia me that that is too low a 
per cent, for the use of the* rolling stock 6f" 
the defendants. This was an important ele- 
ment in the" earnings of the road, and it seems 
to me that the master has hardly had a just 
appreciation' or" the part this rolling stock 
bore in obtaining these earnings. Bight per 
cent oh that kind of property, considering 
how subject it is to loss and deterioration in 
many, ways, seems hardly enough', and I 
think that the facts scarcely warranted the 
master iri fin'dirig so low a percentage; and 
that exception will be sustained by the court. 

Some criticism has b'eeii maEde upon the- 
manner in which the master obtained the re- 
sults tipon his pro fata rule, it is insisted on 
the part of the defense that he has made his 
denominators too low in every instance. For 
example?, the mast% took the length of the 
rpa'd from Richmond to Logansport, one hun- 
dred and eight miles, to obtain a pro rata es- 
timate for twenty-seven mile's, then he took: 
the length of the road from Richmond to Val- 
paraiso, 170 miles, to make a pro rata esti- 
mate, and then for Chicago 216 miles, and 
then for the whole length bt the road, about 
580 miles. I am rather inclined to think there 
is something in this criticism on the part of 
the defense; and therefore iri referring back 
the case td the master, I shall ask him to re- 
consider his pro rata estimate upon these 
points and see whether he has been precisely 
correct. k I airi hot r certain as to this, and 
therefore I shall not make an absolute ruling 
upori that point 

There is only dne remainirig question which, 
although it is not absolutely necessary now 
to discuss or decide, still as it was presented 
in the argument, arid may haVe sbriie in- 
fluence upon the action of the parties, I may 
as well state what is the opinion of the court 
That fs as to the effect of any finding of the 
court against the defendant for the iridebt- 
ednesS which is due for the income upon its 
property, I. mean the Cincinnati & Chicago 
Air-Line Railroad Company. It is claimed 
that although the mortgage naay not cover 
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any other property than that between Rich- 
mond and Newcastle, as it included the in- 
come and after-acquired property of the road, 
and the defendant was in possession, subject 
to the equities protected by the mortgage, 
that its property is bound equitably for any 
decree that may be rendered against it. And 
I do not know why this principle, to some ex- 
tent at least, may not be a sound one. They, 
as the operators of the road from Richmond 
to Logansport, received the income on this 
particular part; as receivers of the income 
of this part they may be bound to respond 
for that to the mortgagees under the mort- 
gage of 1852. 

As the court has already said, they held it 
in trust for whomsoever are entitled to it, 
and having so received and held it, there may 
be, perhaps, an equitable lien upon their 
property to respond for the amount But I do 
not decide this point, and it may remain open 
for future consideration. 

I may say, in conclusion, that the master 
appears to have devoted himself with great 
industry and fidelity to the investigation of 
the several points submitted to him by the 
<:ourt, and the manner in which he has dis- 
charged his duty, considering the many dif- 
ficulties and embarrassments attending its 
performance, is very creditable to him. And 
the court, in the examination of the various 
questions referred to in this opinion, has de- 
rived great assistance from the arguments of 
the counsel on both sides. 

NOTE. For other opinions in this case, see 
Bill v. New Albany, etc., Ry. Co. [Case No. 
1,4071; Pullan v. Cincinnati & C. Air-Line R. 
Co. [Id. 11,461]. 

That a court may on, or previous to, the final 
judgment revise any of its preliminary orders, 
consult Breedlove v. Nicolet. 7 Pet. [32 U. S.] 
413; Simson v. Hart, 14 Johns. 63; Akerly v. 
Vilas [Case No. 119]. 
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PULLAN v. KINSINGER. 

[2 Abb. (U. S.) 94; 9 Am. Law Reg. (N. S.) 

557; 11 Int. Rev. Rec. 197; 5 Am. 

Law Rev. 184.] i 

Circuit Court, S. D. Ohio. 1870. 

Collection of Taxes — Injunction. 

1. Section 19 of the internal revenue act of 
July 13, 1866 (14 Stat. 152), as amended March 
2, 1867 (14 Stat. 475),— which provides that no 
suit to restrain the assessment or collection of 
any tax authorized, shall be maintained in any 
court, — applies to all cases where the officer has 
power to inquire and determine whether the 
thing assessed by him is liable to taxation, how- 
ever erroneous his decision of that question 
may be. 

[Cited in brief in Brice v. Elliott, Case No. 1,- 
854. Cited in Delaware R. Co. v. Pretty- 
man, Id. 3,767; Kissinger v. Bean, Id. 7,- 
853; Kensett v. Stivers, 10 Fed. 523; Sny- 
der v. Marks, 109 U. S. 193, 3 Sup. Ct 160.] 

i [Reported by Benjamin Vaughan Abbott, 
Esq., and here reprinted by permission. 5 Am. 
Law Rev. 1S4, contains only a partial report.] 



2. The statute is not unconstitutional; either 
as depriving the party of his property without 
due process of law, or as refusing -trial by jury. 

Bill in equity for an injunction. This ac- 
tion was commenced by Richard B. Pullan 
and others against Christian Kinsinger and 
others, to obtain an injunction restraining 
the defendants from proceeding with the col- 
lection of a tax, which, as internal revenue 
officers of the United States, they claimed to 
collect from the defendants, as distillers. 
The tax in question was claimed under sec- 
tion 20 of the act of July 20, 186S (15 Stat. 
133). The action was commenced in the su- 
perior court of Cincinnati, by which a re- 
straining order was granted. The defend- 
ants then procured the removal of the cause 
to this court, and now demurred to the bill. 

Warner M. Bateman, Dist Atty., and Mr. 
Stanberry, in support of demurrer. 

H. L. Burnett and Stanley Matthews, in 
opposition- 

EMMONS, Circuit Judge. The complain- 
ants, as they were required to do by section 
6 of the act of July 20, 1868 (15 Stat 126), 
gave notice that they would ferment seven- 
ty-two hours, and aver they actually employ- 
ed all that time, but that the surveyors, in 
estimating the capacity of the distillery for 
purposes of taxation, unlawfully disregard- 
ed the period fixed in the notice, and assum- 
ed one of forty-eight hours only; that this 
resulted in their determining upon a false 
capacity, and provided for the assessor a 
fictitious basis of taxation. They aver that 
taxes have been paid in full upon all their 
actual production and all which can be pro- 
duced while the period of seventy-two hours 
is employed. They claim, therefore, that the 
assessor, by taxing a theoretical production 
which they never have produced, has ex- 
ceeded his jurisdiction, and the assessment 
being void, they are entitled to an injunc- 
tion, notwithstanding the statute prohibiting 
its issue; that the inhibition does not apply 
when the proceedings are void. 

The government claims the period men- 
tioned in the notice is not obligatory upon 
the surveyors, but that it is their duty to 
fix upon the most profitable period of fer- 
mentation in order to ascertain the "true 
producing capacity" of the distillery, as di- 
rected by the statute; that when it is thus 
judicially ascertained and certified to the as- 
sessor, he must, as has been done, impose a 
tax of eighty per cent, of what might be pro- 
duced had the distillery been run to its full 
capacity as declared by the survey. It fur- 
ther claims that the statute prohibiting an 
injunction applies; that both the surveyors 
and assessor had jurisdiction of the subject, 
and their proceedings are not nullities, al- 
though irregular and illegal. 

In the circumstances of this contest It 
would be beneficial could the court express 
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an opinion upon the construction of the stat- 
ute, accompanied by such reasons as would 
render it influential. But the wide differ- 
ences at the argument in relation to facts 
material to its right interpretation render 
this impossible. The demurrers, therefore, 
will be sustained upon the ground solely 
that neither this court nor the state tri- 
bunal from which these causes were remov- 
ed, have any right to restrain the collection 
of a federal tax assessed by an officer hav- 
ing jurisdiction of the subject, be it never so 
irregular or erroneous. 

This condition of opinion, formed from full 
recent Investigations of this subject in ref- 
erence to a different tax, when at the bar, 
was at the opening of the cause announced 
to counsel. The argument, of far more than 
ordinary ability, although instructive and in- 
teresting, has not, so far as this case is con- 
cerned, materially changed it. 

The accident of a judge's confidence in his 
opinion has but little to do with the proprie- 
ty of judicial discussion. The circumstan- 
ces attending this litigation, the strong feel- 
ing on the part of the complainants, and the 
fact that a state tribunal of the highest re- 
spectability and influence has granted re- 
straining orders, would render a brief, un- 
reasoned judgment improper. 

Although nearly all which will be said is 
familiar to the experienced lawyer, yet from 
the probability that its reproduction here 
will bring it before those classes more im- 
mediately the subjects of this and similar 
laws, I deem it a duty to do what otherwise 
I should say was wholly unnecessary. If 
the argument seems extended, it is conceded 
that collateral circumstances, and not the 
condition of the law, warrant it. 

I regret, now that I conclude to refer to a 
few books to justify my judgment, that the 
learned counsel cited no decisions upon the 
first subject to be discussed. The complain- 
ant assumed that a clear violation of the 
statute, resulting in an excessive assess- 
ment, rendered the proceeding void, and so 
not a tax within the meaning of the inhib- 
itory statute. Counsel for the government 
assumed as fully the jurisdiction of the as- 
sessor, and treated the degree of illegality 
as Immaterial. Since the argument, I have 
been continuously engrossed in other judicial 
duties, and have been able to command but 
few hours for the examination of books. I 
am compelled, therefore, in order to comply 
with the request for an early decision, to re- 
fer to those which the accidents of former 
briefs render accessible. They are not, per- 
haps, the most applicable, and such in all 
cases as a better opportunity would have se- 
lected. They do, however,, illustrate the rea- 
sons upon which the decision rests, and are 
confidently referred to as in accord with a 
large and prevailing class of judgments to 
which they belong. 

Section 19 of the act of July 13, 1866, as 
amended in 1867, provides "that no suit to 



restrain the assessment or collection of a tax 
shall be maintained in any court." 

If a statute authorizes an officer to assess 
generally, excepting in plain terms certain 
persons and things, and the persons and 
things are nevertheless taxed in violation of 
law, has not the officer so exceeded his power 
as to render his judgment void? Can it, in 
any sense applicable here, be said that he 
has jurisdiction of the subject? .Courts, in 
reference to the same facts, have answered 
this difficulty according to the purpose for 
which the question is asked. If it comes 
from an officer executing a warrant fair on 
its face, the reply upholds the process and 
protects him, although the law forbade its 
issue. In these cases it is said the general 
subject of taxation, and the judicial duty 
of determining, either upon view or inquiry 
or evidence, who and what are within the 
law, is imposed upon the assessor; and an 
erroneous decision does not for all purposes 
render proceedings based upon it void. If 
an assessment made in the same circum- 
stances is relied upon to divest a title through 
a tax sale it is declared to be invalid. Owing 
to the poverty of language, the same literal 
reason is given in both instances. The inno- 
cent offieer is protected because the assessor 
has jurisdiction, and the title is void because 
he had none. 

It is said a court of equity has not juris-' 
diction to decree damages, save as an inci- 
dent; yet, if a defendant does not demur or 
object at the first opportunity, the jurisdiction 
is conceded. Here the term means something 
wholly different from its sense when we af- 
firm that the same court has no jurisdiction 
to try a citizen for murder, or dissolve a cor- 
poration upon quo warranto. And this is 
not peculiar to a court of equity. It is an 
axiom in this department Of the law, that 
consent cannot confer jurisdiction, and yet, 
without stopping to call it an exception, nu- 
merous decisions say that even silence will 
waive jurisdictional objections. If the pow- 
er of special tribunals is made to depend 
upon preliminary proofs, and on writ of er- 
ror it appears they are wanting, it is said 
they are jurisdictional facts, and a reversal 
follows. In the same class, if the record does 
not affirmatively show the error, and defend- 
ant has appeared, or the record comes collater- 
ally in question, it is said, as jurisdiction ap- 
pears without them, their proof will be pre- 
sumed. [Hogg v. Water Co., 8 Cush. 69.] 2 
Doughty v. Somerville & E. E. Co., 1 Zab. [21 
N. J. Law] 443; Road in Moore Tp., 5 Har. 
[17 Pa. St.] 2 116; Wight v. Warner, 1 Doug. 
(Mich.) 384; Kennett's Petition, 4 Fost, [N. 
H.] 141; State v. Richmond, 6 Fost. [N. H.] 
232; [10 Wash. 167;] 2 Malone v. Clark, 2 
Hill, 657; Embury v. Conner, 3 Comst. [3 N. 
YJ 511; Com. v. Henry, 7 Cush. 512; Little 
Miami R. Co. v. Perrin, 16 Ohio, 479. 

Numerous judgments fail to indicate the 

2 [From 11 Int Rev. Rec. 197.] 
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limitations with which tliey employ this gen- 
eral term. Its use in such manifold signifi- 
cations causes an appearance of conflict Ijeycmd 
•what really exists. Confusion is created only 
when these broad generalities are quoted and 
sought to he enforced where they have no ap- 
plication. 

These illustrations might he greatly multi- 
plied; they are entirely familiar, and have 
been noticed only as the more brief mode of 
answering several elementary books where 
abstractions are found, the literal application 
which would warrant the assumption of the- 
■complainant's counsel that an assessment in 
violation of law was a usurpation pf jurisdic- 
tion. 

Not only Is this term employed in so many 
senses that its signification ,is always to be 
sought in the circumstances of its rise, but no 
judge has been successful in embodying in a 
sentence a definition of jurisdiction, univer- 
sally applicable, even to a single class of 
•cases. It is always .necessary to restrain 
the generality,, or ihejp .out the too limited 
meaning of .words. The definition has al- 
ways to be defined. rJo such attempt .will 
be made here. Indeed, the necessities .of .this 
case will carry us jaowhere near the bounda- 
ries of the doctrines which uphold the doings 
of quasi judicial officers. Announcing a rule 
for the facts in these cases only, it is suffi- 
cient that a statute has authorized the assessor 
to entertain the general subject of , taxation, 
that it was in fact entertained, and a judg- 
ment, lawful or unlawful, was rendered con- 
cerning it. So far as this judgment was 
concerned, witether lawful or unlawful, is 
deemed quite immaterial. 

The following judgments show. that similar 
inhibitions have been employed in all cases 
where the proceedings were not void, and also 
as pointedly that those in t;his case are not so: 
In Chegary v. Jenkins, 1 Seld. [5 N. YJ 331, 
a building, clearly exempt by law, was as- 
sessed, and the collector sued for seizing prop- 
erty. Buggies, G. J., says: "The assessor 
acted judicially in deciding wnether the plain- 
tiff's building was a dwelling, or exempt as 
a seminary of learning," and proceeds to 
show that, although not for all purposes con- 
clusive, it was not void, and protected the 
officer. On page 382, it is said the remedy is 
under the provisions for appeal. 

In Van Rensselaer v. Cottrell, 7 Barb. 129, 
Harris, X, says: "If the lands were in the 
town, that gave the assessors jurisdiction of 
the subject matter. In making the assess- 
ment they performed a judicial act, and no 
matter how much they eired in its perform- 
ance, it canot render their action void." The 
officer collecting the tax was protected. He 
cites 1 Hill, 130, 3 Denio, 117, and Van Rens- 
selaer v. Witbeck, 7 Barb. 133. The thing 
assessed was not, in fact, subject to taxa- 
tion. 

The following judgment is peculiarly ap- 
plicable to some of the positions taken in ar- 
gument in this case: In Van Rensselaer v. 



Witbeqk, 7 Barb. 133, a statute provided that 
if an affidavit was presented of an overassess- 
ment, it, and nqt the valuation, should be the 
guide .for taxation. In deciding that trespass 
would not lie, Judge Harris {page 137) says: 
"The assessors were to ascertain who and 
what are to be taxed. This was within their 
jurisdiction, and as they act judicially, their 
decision cannot be questioned collaterally, 
though they proceed irregularly. -Thus, if 
they should refuse to adopt the sum stated in 
the affidavit as required by the statute, it 
might furnish ground for reversing their de- 
cision, but would not render the assessment 
void." He remarks that the departures from 
the statutory requisites were gross and pal- 
pable-. 

In People v. Albany , Common Pleas, 7 
\Vend. 485, a court martial issued a warrant to 
collect a fine wbere the defendant had not 
been summoned. It was insisted that the 
proceedings were void, and the statute pro- 
hibiting replevin did not apply. The court 
says: "If it appears by the warrant that the 
officer is authorized to collect any tax as- 
sessed, or fine, replevin is not the remedy to 
correct bis mistakes or trespasses. The war- 
rant authorized the officer to take the prop- 
erty of .Hammond. Whether he had a right 
to take it cannot be inquired into in such an 
action. The, legislature have forbidden if 

-The intimation that the officer would be a 
transgressor in this case . is probably inad- 
vertent, as the same court, in Savacool v. 
JBoughton, 5 "Wend. 178, had on^full consider- 
ation decided the contrary. There a judg- 
ment was rendered against the plaintiff, with- 
out summons, in a court not of record, and 
the officer who executed the final process was 
sued. It was held that although the proceed- 
ings were void as between justice and party, 
still, when the process was fair on its face, 
and gave no notice of the facts showing want 
of jurisdiction of the person, the officer was 
protected. The former cases in that court are 
reviewed. Suydam v. Keys, 13 Johns. 444, 
which held a tax collector liable for execut- 
ing a warrant which described plaintiffs as 
residents, when in fact they were non-resi- 
dents, and so not subject to tax, is dissented 
from. Wise v. Withers, hereafter noticed, 3 
Cranch [7 U. S.] 331, is also disapproved. 
Beach v. Furman, 9 Johns. 229, is approved. 
It is held that the assessment of a woman 
not liable to highway duty was not a void 
proceeding. 

Statutory prohibitions in different circum- 
stances, all applicable here, were enforced, 
although proceedings were in violation of 
law, in Keyser v. "Waterbury, 7 Barb. 650; 
Perry v. Richardson, 9 Gray, 216; Macklot v. 
Davenport, 17 Iowa, 383. In Pott v. Old- 
wine, 7 Watts, 173, replevin was brought for 
property seized upon the warrant of a court 
martial. Plaintiff was not a member of the 
troop, and so not subject to duty. As there 
was power to judge in the class of offenses, 
although gross irregularities characterized the 
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proceedings, and the plaintiff was >not in fact 
subject to duty, it was said the action could 
not he maintained. The same argument made 
here was there urged. In O'Reilly v. Good, 
42 Barb. 521, property was seized upon a 
warrant issued by the United States assessor. 
It was claimed the law was unconstitutional, 
and replevin brought, The court set aside the 
writ on motion, saying that .whether the New 
York statute prohibiting replevin applied to 
the case of a federal tax or npt it was unfit 
such an action should be maintained. .It 
would defeat, if tolerated, the collection of 
the national revenues. 

The position of the complainants is quite 
conceded, that if ,the proceedings are nullities 
the statute would have no application. Such 
are the decisions in the same state tribunals 
from whjch we have quoted. The two classes 
are by np means in conflict. SeeXe .Roy .v. 
East Sagjna.w G. x % l Ci>.' i ^S Mich. 233;" Stock- 
well v. Ye.it<?h, r 15 4pj>. ; Pr. '432; Mills k v. 
Martin, 19 Johns. J; ,Macklot v. Davenport, 
17 Iowa, 3S3. The -.concession -pi the rule 
contended, for is made ,in most -of ,the judg- 
ments when the st&tnte ,is ^applied. 

Nearly, every, {state , in the jljnion has -similar 
laws, or has decided .without theni that ,the 
commpn law forbids such a process where 
property is.ip custpdia legis. fN^nierpus, deci- 
sions .applying, ,pr refuging f to apply >them, 
have been., made, ^all t going upon the .same 
principle- Jf .there t is -general jurisdiction jin 
the class of cases involved, and the,tribunal 
has judicially determined ;tibat the ease Js 
within it the irregularities, ^owejer -gross, 
do not, interfere .with ,fte,appliqaftpn of these 
prohibitory Ja^js. 

The references. fhus far, have been selected 
because they were amplications of similar 
statutes. A few additional ones will be no- 
ticed upon the general, position tljat the, as- 
sessor, within, the, most limited sense of ; ttie 
rule, had in this case jurisdiction of the .sub- 
ject Telfourd.v. Barney, .1 G. "Greene, 531, 
well lays down the rule. ,Tne petition; to, sell 
land omitted a statutory ^requisite. The 
court, adopting what is said, in several fed- 
eral decisions, say: ".They came into, court 
and brought in the subject .matter, and, the 
court acted. It natters pot that it should 
have been otherwise. Had it power to act at 
all? Could it have sustained -a demurrer ^to 
the petition, and given judgment for the de- 
fendants? This gives jurisdiction of the. 
case," &c. 

Sheldon v. Newton, 3 Ohio St .494, arose 
upon a sale of land by administrators. On 
pages 498, 499, the familiar definition of juris- 
diction in U. S. v. Arredondo, 6 Pet. [31 U. S.] 
709-712, and kindred cases, is adopted, and 
after explaining this definition by saying that 
in all cases this jurisdiction must be made to 
appear by showing that the law has intrusted 
the tribunal with the power to entertain the 
complaint, that such complaint was present- 
ed, and that under it the person or thing has 
been brought before it the court say: "We 



.wholly dissent from the position taken in ar- 
gument that the jurisdiction of the court can 
be made to depend upon the record's dis- 
closing such a state of facts as to warrant 
the exercise of such authority." Voorhees v. 
Bank of U. S., 10 Pet [35 U. S.] 449, Grignon 
v. Astor, 2 How. (43 U. S.] 339, and the other 
cases in the federal courts, show that if the 
general power of judgment is given, and the 
court decides upon the sufficiency of the pre- 
liminary proof which is necessary rightfully 
to launch it, an error in this regard does not 
render its judgment void. It is decided in 
Paine v. Mooreland, £15 Ohio, 435, -that if the 
court -acquired .jurisdiction -by issuing process 
on attachment and .seize property, although 
it violated the statute, and rendered judgment 
.without publication, it was not void. It ap- 
proves and applies the doctrines of Voorhees 
>v. iBank of U. S., ubi, supra. -The court says 
decidedly .the. statute -forbade the judgment 
■without publication. For many -purposes, ex 
parte statutory ^ssessinents-and sales may be 
attacked »where *a similar .proceeding after 
service of .process by a. court could not be. 
iBujt the difference -does not -consist in the 
fact that one is .'void, and the other not. 
.Where, all is ex parte and summary, -with no 
litigation or appeal, -the .statute .must be com- 
plied 1 with, in order to< divest a -title. It is a 
rule, of protection ..applied «in that class of 
cases pnly. :But even intthose, notwithstand- 
ing: irregularities, an officer, executing the pro- 
cess js notsubjected.to action. <He is protect- 
ed ibe§ause thereiis jurisdictipn of the general 
^subject tp which >his .warrant relates, and 
whether, it ..emanates, from -a -court-or an as- 
; sessor, the proceedings are not nullities if 
jurisdiction in .this > broadest sense,exists. 

,The case, of Wise v. cWithers, 3 Cranch [7 
TJ. SJ. 331, ; we :are .aware, isustains. a different 
f rule. In tiiat a > court. martial -invested with 
.-power ftp -try offenders lor .neglect -of .militia 
duty, in due .form convicted the plaintiff. 
4 The supreme court, holding, that he was ex- 
empt -under the statute, .declared the judg- 
ment void for- all purposes, .and the innocent 
officer ( -who ; executed -the process liable in 
trespass. This case J do not find directly 
overruled in the .supreme court, but -a .long 
, series of -judgments ,wholly at war with it 
.have fully, esfabjisbed in .that court a differ- 
ent doctrine. It would not now hold any 
j party, much les,s ( an officer,, liable in trespass, 
When a -court charged by law .with the duty 
.had judicially, determined, upon full hearing, 
that a person or > thing ;capable in its own 
nature of being such .was. the. subject of as- 
sessment or-nne. .Ithas^very frequently been 
dissented ,from by eminent judges and au- 
thors. It is somewhat singular that in Dyer 
v. Horner, 20 Ho w. [61 TJ. S.] 65,. its correct 
general definition is twice referred to, with- 
out any notice that its application by Chief 
Justice Marshall was diametrically opposed 
to the argument it is there quoted to illus- 
trate. I feel warranted in assuming, not- 
withstanding Wise v. Withers, that the su- 
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preme court would not hold the collector in 
this case liable in trespass, even though the 
assessor directly violated the statutes, and as- 
sessed for a fictitious deficiency, when none in 
fact existed. 

It is said, in answer to this, that the act of 
1867 is unconstitutional; that it denies due 
process of law, and substantially takes the 
citizen's property for public use without com- 
pensation; that it unlawfully confers on oth- 
ers that judicial power which, under the con- 
stitution, can be confided to the courts alone. 

In order that we may appreciate fully the 
inapplicability of this grave charge against a 
statute more kindly and liberal in its provi- 
sions, so far as the court's examinations have 
gone, than that of any state in the Union for 
similar purposes, let us see what is its utmost 
effect How far does it change the common 
law? By that law the citizen could not re- 
plevin property seized for the collection of a 
tax. It was deemed impolitic to suffer such 
a remedy, and the laws of the states, nearly 
all of which have enacted them, declaring the 
same thing, are but assertions of this princi- 
ple. According to the English equity, an in- 
junction would not go in any ease at all anal- 
ogous to that at bar. Wide as the departures 
are from these principles in some of the state 
courts, all disclaim the jurisdiction per se. By 
the rarity and exceptional character of their 
interposition they authorize the assertion of 
the general rule that there was no remedy by 
injunction to prevent the collection of an ille- 
gal tax. Irrespective of all legislation, there 
was neither replevin nor injunction. The 
wrong must be submitted to and suit at law 
brought to recover damages for its infliction. 

In what, then, is the constitution or the gen- 
eral principles of good government violated? 
In order to save the citizen the delay and ex- 
pense of a suit to recover back the payment 
which he deems unlawful, a speedy and inex- 
pensive appeal is given to the commissioner, 
who is directed to refund all moneys paid upon 
illegal assessment. If dissatisfied with his 
decision, the citizen may sue in the courts, 
which, up to that of last resort, are open. He 
may sue his government as freely as his neigh- 
bor, and when judgment is recovered, the na- 
tional treasury is devoted to its payment. 
Neither judicial forms nor trial by jury is de- 
nied. 

When It is added that provisions for appeal 
and review, far less generous and protective 
than these, have, in the state tribunals, with- 
out exception, been adjudged, upon common 
law grounds, to be exclusive, and that the stat- 
ute prohibiting an injunction in this case was 
wholly unnecessary, enacted only as a politic 
and kindly publication of an old and familiar 
rule, it would seem as if nothing was left for 
doubt or discussion. 

The argument has not, however, been put 
in this form for the purpose of resting it there. 
If we have misconceived the nature of these 
remedies never so much, there is still a broad 
margin in the constitutional power of the gov- 



ernment ample to cover any possible difference. 

A short history of this subject in the nation- 
al tribunals will show there is nothing left for 
this court to discuss on principle. All its mod- 
ifications are settled by express adjudication. 

Originally, actions to recover back money ex- 
acted for duties illegally claimed to be due 
were sustained in the national courts. Elliot 
v. Swartwout, 10 Pet. [35 U. SJ 137; Bend 
v. Hoyt, 13 Pet. [38 TL SJ 263; Greely v. 
Burgess, 18 How. [59 U. SJ 413, and other 
eases, so decide. The act of March 3, 1S39 
[5 Stat. 348], provided that all moneys should 
be immediately paid into the treasury, and au- 
thorized the secretary to refund all over-pay- 
ments. There was no express inhibition of 
suits against the collector. But in Cary v. 
Curtis, 3 How. [44 U. SJ 236, it was held that 
its effect was to prevent them. In Curtis v. 
Fielder, 2 Black [67 U. SJ 461, the general 
doctrines of Cary v. Curtis were re-affirmed. 
On page 479, it is said, under the act of 1839, 
importers were not without remedy. If it was 
shown more money was paid than was due, 
the secretary of the treasury was authorized 
to refund it. The constitutional principles 
which begat a disagreement in Cary v. Curtis 
were more intelligently discussed and settled 
in Murray v. Hoboken Land, etc., Co., 18 
How. [59 U. SJ 272. Under the act of 1820 
[3 Stat. 592], authorizing the secretary of the 
treasury to issue a distress warrant against 
defaulting collectors, land had been sold. The 
proceeding was attacked as unconstitutional, 
because no hearing was given the defendant, 
and no trial by jury. It was said to be con- 
ferring judicial power upon other than the 
courts. The law, after the most full consid- 
eration, was held to be valid. It was shown 
that like proceedings had immemorially existed 
in England, and since magna charta. The dis- 
tinction was between proceedings to collect 
public dues, and suits for enforcing private 
rights. Numerous instances of similar laws 
are cited from the several states having con- 
stitutional provisions like those quoted and re- 
lied on by the plaintiff in error. 

The unreasonable extension of this doctrine 
is carefully limited as follows: "To avoid mis- 
construction upon so grave a subject, we think 
proper to state we do not consider that con- 
gress can withdraw from judicial cognizance 
any matter which, from its nature, is the sub- 
ject of a suit at common law or in equity or 
admiralty; nor, on the other hand, can bring 
under the judicial power a matter which, from 
its nature, is not a subject for judicial deter- 
mination. At the same time there are mat- 
ters concerning public rights which may be 
presented in such a form that the judicial pow- 
er is capable of acting on them, but which con- 
gress may or not bring within the cognizance of 
the courts of the United States, as it may 
deem proper." 

Philadelphia v. Collector, 5 Wall. [72 U. SJ 
730, was aa action to recover back money paid 
for taxes. It is said that, but for the author- 
ity to sue, given in the statutes, the remedy 
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■would have been confined to an appeal to the 
commissioner. Justice Clifford says: "The 
direction of the statute is, without exception, 
that all judgments shall be paid by the com- 
missioner with costs and expenses of suit. 
Parties compelled to pay an illegal assessment 
ought to have a convenient remedy to redress 
the injury; and inasmuch as it is enacted by 
congress that no suit shall be maintained in 
any court to restrain the assessment or collec- 
tion of taxes, it is believed there is no more 
appropriate or effectual remedy "known to the 
common law than the action of assumpsit for 
money had and received as in this case." In 
Nichols v. U. S., 7 Wall. [74 U. 'S.] 122, the 
plaintiff having paid money conceded not to be 
due, but having omitted to protest, as provided 
by the statute, in order to maintain a suit at 
law, he brought his action in the court of 
claims. In deciding that there was no liabil- 
ity on the part of the government, and that 
the claimant was wholly remediless (pages 120 
and 127), after referring to the rule that the 
government cannot be sued unless a suit is 5n 
some form authorized by statute, it says that 
in this instance, allowing suit at all, even after 
protest, was "a matter of beneficence; as it 
confided to the secretary in the first instance 
to decide upon the amount of duties, so it 
might have made him final arbiter in all his 
disputes concerning them." The decision is 
full that in this class of cases it is competent 
to confine the remedy for wrong to the adjudi- 
cation of the government officers. On pages 
130 and 131, it is said, "If a party complaining 
of an illegal assessment does not appeal to the 
court, he is also barred of all eight to sue; and 
he is also barred imless he does so within 
twelve months. Can. it be supposed that after 
congress has carefully constructed a revenue 
system, with ample provisions to redress 
wrongs, that it intended to give the tax-payer 
and importer a further and different remedy?" 
It is added that the mischief which would re- 
sult, forbids the idea that any other than the 
prescribed modes are open for the redress of 
wrongs. 

These judgments leave nothing to decide 
here. The power for this legislation is assert- 
ed, and its policy amply vindicated. 

The same motive which has induced this 
seemingly unnecessary argument thus far. 
prompts the pursuit a little further of the sug- 
gestion that these principles are not peculiar to 
the federal government and courts. They have 
been applied in every state where questions 
have been raised by the citizen in reference to 
any governmental right. 

That special remedies by appeal and review, 
for the correction of erroneous taxation, are al- 
ways held to be exclusive, and cut off by im- 
plication all actions at law and in equity, see 
Little v. Greenleaf, 7 Mass. 239; Howe v. 
City of Boston, 7 Cush. 273; Boston Water- 
Power Co. v. City of Boston. 9 Mete. [Mass.] 
199; 13 Mete. [Mass.] 380; Kimble v. White- 
water Valley Canal Co., 1 Cart. [Ind.] 285: 2 
Seld. [6 N. Y.] 258; 1 feeld. [5 N. Y.] 3S2. 
20FED.CAS. — 4 



Similar judgments are very numerous. They 
apply the rule in equity as well as at law. 
In Hughes v. Kline, 30 Pa. St 227, a bill was 
filed to be released from over-taxation, and 
dismissed upon the ground that the statute 
had given a remedy l>y appeal. Macklot v. 
Davenport, 17 Iowa, 3S4, was like it. The 
bill was dismissed because a special remedy 
was given, and the cases at law cited and their 
rule applied. Deane v. Todd, 22 Mo. 92, dis- 
missed a bill for like reasons. There was in 
neither of these, nor the many other similar 
judgments, any express prohibition, as has 
been unnecessarily made by congress in this 
case. 

It has been again and again decided, under 
every variety of state constitution intended 
to secure "trial by jury*" "due process of 
law," and "the inviolability of private prop- 
erty," that the political power may appro- 
priate it by any sumnmry mode which the 
wisdom of the legislature may prescribe, and 
that neither the novelty nor the injustice of 
the form will warrant judicial interference. 
The following are but a small portion of the 
numerous judgments establishing the princi- 
ple, and illustrating the tendency in our coun- 
try to question and demand the reiteration 
of the oldest and best settled governmental 
powers: In Ohio this has often been ruled. 
Mercer v. Williams, Wright, N. P. 132; Bates 
v. Cooper, 5 Hammond [Ohio] 115; Willyard v. 
Hamilton, 7 Ohio, 404; Symonds v. City of 
Cincinnati, 14 Ohio, 147; 12 Ohio St. 105. It is 
repeatedly said in that state that these con- 
stitutional provisions have no influence upon 
the power of the state to prescribe rules by 
which to condemn or tax the citizens' prop- 
erty. So, also, Rubottom v. McClure, 4 Blackf . 
505; Hankins v. Lawrence, 8 Blackf. 2G6; Mc- 
Cormick v. President, etc., of Town of Lafay- 
ette, 1 Cart [Ind.] 48; Whitewater Valley 
Canal Co. v. Ferris, 2 Cart [Ind.] 531; Blood- 
good v. Mohawk & H. R. Co., 18 Wend. 9; 
Baker v. Johnson, 2 Hill, 342; People v. Hay- 
den, 6 Hill, 359; People v. Canal Com'rs, 5 
Denio, 401; Rexford v. Knight, 15 Barb. 627; 
Swan v. Williams, 1 Gibbs, 442; Mason v. 
Kennebec & P. R. Co., 31 Me. 213; Ligat v. 
Com., 19 Pa. St 456; Yost's Report, 17 Pa. 
St. 524; People v. Wells, 12 111. 102; Bradley 
v. New York & N. H. R. Co., 21 Conn. 305; 
Clark v. Saybrook, Id. 313; Mayor, etc., v. 
Scott, 1 Pa. St. 309; Jackson v. Winn, 4 Litt. 
(Ky.) 322; Gashweller V. Mcllvoy, 1 A. K. 
Marsh. 84; Raleigh & G. R. Co. v. Davis, 2 
Dev. & B. 451; Charlestown, B. R. Co. v. Mid- 
dlesex, 7 Mete. [Mass.] 78; People v. Michigan 
S. R. Co., 3 Mich. 496; Smith v. McAdam, Id. 
506; Mt Washington Roads Petition, 35 N. 
H. 135. 

If more plenary forms are accorded by the 
juducial tribunals, these and a far greater 
number of like determinations decide that it 
is only because local and exceptional statu- 
tory or constitutional provisions expressly 
secure them. In no instance have these old 
and familiar clauses been held to secure such 
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results. Michigan, Vermont, New York, and 
other states, have laws providing that if 
property is seized by the collector, in the pos- 
session of a delinquent tax-payer, the true 
owner shall have no remedy for it against 
the officer or the government. He must look 
solely to the person for whose tax it was 
taken. In others it is provided by law, or 
ruled upon principle, that if judgment be 
rendered against a city or town, any citizen's 
property may be seized, and he be remitted 
for reimbursement to a suit against the mu- 
nicipality. One of these laws was attacked 
in Sears v. Cottrell, 5 Mich. 251. It was 
claimed that to subject the property of one 
man to seizure for the tax of another, for no 
other reason than because it might accident- 
ally be in his possession, was in violation of 
the causes securing "trial by jury" and "due 
process of law. The able opinion of Justice 
Christiancy is one of the most interesting 
and instructive to be found on this subject. 
The distinction is drawn between private liti- 
gations and those proceedings in which the 
political power enforces its claims. Its full 
history and able argument are full to show, 
that in practice these constitutional provi- 
sions never have been, and that public policy 
forbids they ever should be,' applied in the 
assessment and collection of the public rev- 
enue. In Sheldon v. Vanbuskirk, 2 Comst, 
[2 N. Y.] 478, a similar statute of New York 
is referred to in illustration of this general 
principle. 

The whole field of the police power is 
fertile with pertinent illustrations of the ut- 
ter inapplicability of these constitutional gen- 
eralities, when the public asserts a right. 
In People v. Hawley, 3 Mich. 330, the de- 
fendant owned extensive breweries, which 
were rendered worthless in a day, by an 
enactment making his lawful business a 
crime; and other cases in that and other states 
upon similar statutes, and those in reference 
to destroying property in eases of conflagra- 
tion and pestilence, and the promotion by 
taxation of public improvements which, by 
indirect injuries, practically destroy one 
man's business and give it to another, are 
familiar instances in which these general 
provisions have been invoked again and 
again, only to have it repeated that they 
are of no significance, when in any form 
this political right is exercised. See 18 
Wend. 127; 2 Denio, 461. 

A strong illustration of how firmly judi- 
cial opinion is fixed in favor of maintaining 
to its full extent this necessary public power, 
is found in the stringent construction in 
favor of the government, and against the 
citizen, which has been always given to the 
clauses in our national and state constitu- 
tions, providing that property shall not be 
taken for public use without compensation. 
It may be injured indefinitely, and under this 
clause it has been held no compensation is 
due. A private agreement would not be 



thus interpreted. See Sedgw. Const. Law, 
524. 

Cooley on Constitutional Limitations was 
cited to show that the governmental inter- 
pretation of the statute might carry even 
the taxing power beyond its limit. It is 
not supposed much reliance was placed upon 
this; and it would not be noticed, did not 
the decisions in reference to the absolute im- 
munity of the legislature from all judicial 
control in the whole matter of taxation fur- 
nish another numerous list of examples, 
showing that these constitutional protections 
do not control the exercise of power on the 
part of the government. McCulloch v. Mary- 
land, 4 Wheat. [17 U. S.] 316; People v. New 
York, 2 Black [67 U. SJ 620; [Bank Tax 
Cases] 2 Wall. [69 U. S.] 200, 3 Wall. [70 U. S.] 
573, and many other federal judgments, as- 
sert the right of taxation, even to the limit 
of destroying the business or prohibiting in- 
directly the thing assessed. Fifield v. Close, 
15 Mich. 505; People v. Mayor of Brooklyn, 
4 N. Y. 425-427; Scovill v. City of Cleveland. 
1 Ohio St. 126; Maloy v. Marietta, 11 Ohio St. 
638 ; Beeves v. Treasurer of Wood Co., 8 O hio St. 
333; Armington v. Barnet, 15 Vt. 749; Weis- 
ter v. Hade, 52 Pa, St. 478,— are but a small 
portion of the state decisions, which assert 
in reference to their legislatures this un- 
limited and wholly irresponsible power of 
taxation. The courts have no possible con- 
trol over it. No matter how unjust or severe 
upon particular interests and persons, unless 
the imposition is at war with some special' 
constitutional clause in reference to the sub- 
ject, the provisions relied on in this case 
have never been held to authorize the inter- 
ference of courts. Sedg. Const Law, 502, 
509, and 7 Cush. 53, 82. 

Whenever the government seeks the prop- 
erty of the citizen, exercising the right of 
eminent domain, or by taxation in any of its 
numerous forms, the processes for seizure 
and assessment are, in the most plenary 
sense, within the discretion of the legisla- 
tures. It has been often said that the only 
correction for what is harsh and unjust is 
to be sought in the nature of our institu- 
tions. Those who study this history are not 
advocates for decreasing a power, without 
which no people ever have been continu- 
ously protected and prosperous. 

The bill must be dismissed. Decree ac- 
cordingly. 
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PULTE v. DERBY et aL 

[5 McLean, 328.] i 

Circuit Court, D. Ohio. 1852. 

copyright— llteraky property— transfer op 
Right to Publisher. 

1. Where A, the author of a work in manu- 
script, contracts with B, a publisher, in writing, 
hut not under seal, or attestation, or acknowl- 
edgment, that he may publish a first edition of 
1,000 copies, paying A fifteen cents for each 
■copy sold; and if a second edition should be 
called for, A would revise and correct the first 
edition, and B should stereotype it, and might 
print as many copies as he could sell, paying A 
twenty cents for each copy sold; and B takes 
out the copyright in his own name, with the 
knowledge and consent of A, and the first edition 
being exhausted, stereotypes the corrected manu- 
script of the second edition, but only prints 1,500 
copies of the first impression, and when these 
are sold, proceeds to print more, called a third 
edition, accounting to A according to the con- 
tract; and then sells the plates to C, in another 
state, to account to B on the same terms; and 
A thereupon revises a third edition, and causes 
it to be stereotyped and printed, and takes out 
a copyright in his own name; and then seeks an 
injunction against B and C, who file their cross 
bill against A, praying an injunction against 
him: Held, that until a copyright has been se- 
cured, A may license by parol the publication 
of his manuscript; and if B takes the copy- 
right in his own name, with the knowledge and 
acquiescence of A, he is the lawful owner of the 
copyright, subject to the condition, of account- 
ing to A pursuant to the contract. 

[Cited in brief in Centennial Catalogue Co. v. 

Porter, Case No. 2.546. Gited in The "Mark 

Twain" Case, 14 Fed. 730; Black v. Henry 

G. Allen Co., 56 Fed. 769.] 
[Cited in Carter v. Bailey, 64 Me. 463: Re 

Rider, 16 R. I. 272, 15 Atl. 72.] 

2. B cannot transfer his copyright to C, but 
may sell the plates and authorize C to publish, 
still accounting to A, pursuant to the contract, 
and not diminishing the sales thereby. 

[Cited in Re Reider, 16 R. I. 272, 15 Atl. 72.] 

3. B is bound to keep the market supplied, 
and may not refuse to print if he can sell. 

4. B was not limited to the number of copies 
which he might strike off at the first impression 
of the second edition, but might print any num- 
ber he could sell, as they should be wanted, dur- 
ing the existence of the copyright. 

5. A had no right to- print an edition for him- 
self, and take out a copyright, so long as B 
complied with his contract. 

6. In the present case the court has not juris- 
diction to grant an injunction either upon the 
bill or cross bill. 

[Cited in Re Rider, 16 R. L 272, 15 Atl. 72.] 
[This was a bill in equity by Joseph H. 
Pulte, M. D., against Henry W- Derby and 
others. Heard on an application for an in- 
junction on bill and cross bill.] 

Nesmith & Pugh and Morris, Tilden & 
Rairden, for complainant 

Walker & Kebler and Gholson & Miner, 
for defendants. 

OPINION OF THE COURT. This is a 
controversy arising out of the following con- 
tract: "This agreement, entered into this 

i [Reported by Hon. John McLean, Circuit 
Justice.] 



16th day of July, 1850. between Dr. J. H. 
Pulte of the first part, and H. W. Derby 
& Co. of the second part,- witnesseth: That 
the said Dr. J. H. Pulte does hereby agree to 
give unto the said H. W. Derby & Co. the 
exclusive right to print and publish an edi- 
tion of one thousand copies of a work to be 
written by the said Dr. J. H. Pulte of the 
first part, entitled, 'Homoeopathic Domestic 
Physician.' In consideration whereof, the 
said H. W. Derby & Co. agree to print and 
publish an edition above mentioned (one 
thousand copies,) at their own cost and ex- 
pense, and pay the said Dr. J. H. Pulte the 
sum of fifteen cents each for all and every 
copy sold. It is further agreed between the 
said parties that if the said Derby & Co. 
find a second edition called for, the said 
Pulte is to revise and correct a copy of the 
first edition ready for the press, which the 
said Derby & Co. agree to have stereotyped 
at their own cost, having the exclusive use 
and control of the plates, printing as many 
copies as they can sell, paying to said Pulte 
the sum of twenty cents for each and every 
copy sold; settlement to be made semi-an- 
nually from the day of publication, on their 
note at four months from the date of settle- 
ment (Signed) J. H. Pulte. H. W. Derby 
& Co." 

The first edition of one thousand copies 
was published and sold. A second edition 
being called for, stereotype plates were pre- 
pared, and the first edition being revised and 
corrected by the author, a second edition of 
fifteen hundred copies was printed; and sub- 
sequently two thousand copies in addition 
were published, which* was called in the title 
page the third edition. The plates were then 
transferred to A. S. Barnes & Co., of New 
York, under a contract to publish and ac- 
count to the defendants on the same terms 
as the contract between the complainant and 
defendants; and the complainant- alleges 
that the third edition was contrary to his 
wishes and desires, and in fraud of his 
rights. And an injunction is prayed against 
the defendants, to prevent them from fur- 
ther printing, publishing, or selling said 
third edition. The defendants have filed a 
cross bill, alleging that the copyright is vest- 
ed in them; and they pray that the com- 
plainant may be enjoined from publishing 
the book, as he is about to do. 

It is first objected by the counsel for the 
complainant, that although the contract be- 
tween the parties is in writing, there is no 
seal annexed, which is necessary, under the 
statute, to transfer a copyright Whether a 
seal is necessary to transfer a copyright, it 
is not necessary to inquire. The agreement 
between the parties does not purport to con- 
vey the copyright. At the time it was enter- 
ed into no copyright had been secured; and 
there is no provision in the agreement, by 
whom it was to be acquired in future. The 
contract embraced only the printing and 
publication of the work, on the terms stated. 
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It gave the defendants the exclusive right 
to print and publish an. edition of one thou- 
sand copies; and should a second edition be 
called for, the complainant "was to revise and 
correct the first one, and the defendants 
were to prepare, stereotype plates, and to 
print as.many copies, on the terms stated, as 
"they can sell." We must look out -of the 
contract, to the acts of the parties, in regard 
to the copyright And these facts must, 
necessarily, have a strong bearing upon the 
contract It will tend to show how it was 
understood and construed by the parties to 
it It may be observed that in making a 
mere contract for printing and publishing 
a work, it is not usual to say any thing 
about the copyright. That is ordinarily re- 
tained by the author, unless there be an 
agreement or understanding, that the name 
of the publisher shall be used for that pur- 
pose. "We must then look at the book it- 
self, and to the appropriate records, to see 
in whom the copyright is vested. The evi- 
dence of this right must appear on the sec- 
ond page of the 'book published, it must be 
entered in the records of the clerk of the 
district court of .the United States, and one 
of the copies must be deposited in the de- 
partment of state of the United States, the 
Smithsonian Institute, and the Congression- 
al Library. Until these things are done, 
the copyright is not perfect; although, by 
taking the incipient step, a right is acquired, 
which chancery will protect, until the other 
acts may be done. 

When the agreement was entered into, the 
complainant had no copyright to convey. 
He had a right to his manuscript, whieh the 
statute protects, and the property in which 
would be protected at common law. The 
right to publish this manuscript, whieh was 
all that the complainant could give, was 
provided for in the agreement. It was the 
interest of both parties to have the cop3 r right 
secured. Without this, the first publication 
of it would have abandoned it to the public, 
and consequently, it could have been of no 
more value to either party than to any other 
publishers or authors, who might choose to 
revise and republish it The defendants, it 
appears, secured to themselves the copyright. 
And the evidence of that right was publish- 
ed on the second page of the book, which 
was under the eye of the complainant He, 
therefore, sanctioned it Now, this fact goes 
strongly to show that the contract was in- 
tended to operate, as long as the defendants, 
in the language of the agreement, could 
"sell the copies of the book." If such were 
not the understanding of the parties, it is 
reasonable to suppose that there would have 
been a restriction to the exercise of this 
right, in the contract. The counsel for the 
complainant contend, that a restriction does 
appear upon the face of the agreement And 
this is found, it is said, in the. provisions 
made for the publication of the first and 
second editions. 



The first edition was limited to one thou- 
sand copies. And should a second edition be 
called for, plates were to be provided by the 
defendants, and they were authorized to 
"print as many copies as they can sell." 
Does this limit the second edition to the num- 
ber of copies that may be struck off at one 
impression? Such a supposition is contrary 
to the words of the agreement The advan- 
tage of stereotype plates to the publishers is 
to enable them to strike off additional copies 
without delay, and with little increase of ex- 
pense, as they shall be called for. This is 
known to all publishers and authors, and 
this was provided for in the agreement The 
defendants were authorized to "print as 
many copies as they can. sell." Now, how 
are they to ascertain the number of copies 
they can sell, until the stock on hand shall 
be exhausted, or nearly exhausted, and a de- 
mand is made for more? They are no more 
able to ascertain this important fact on the 
publication of the second edition, than on the 
publication of the first one. The fact can 
only be known in the progress of the sale, 
and this shows that the defendants were not 
to be limited to the publication of the sec- 
ond edition, if they could sell more than hap- 
pened to be published on that occasion. And 
it also shows the propriety of preparing the 
stereotype plates. The contract seems to be 
susceptible of no other interpretation. The 
words authorizing the defendants to print as 
many copies as they can sell, must be strick- 
en out of the contract, to give to it a differ- 
ent construction. Effect must be given to 
every part of the contract, if one part be not 
repugnant to another. There is no repug- 
nancy in any part of the contract to the above 
provision. On the contrary, it harmonizes 
with every part of the agreement, and espe- 
cially with the acts of the parties, in having 
the copyright vested in the defendants, and 
with the preparation of the plates. Plates, it 
is believed, are rarely, if ever used, when 
only one edition or impression of a work is 
contemplated; they are now uniformly used 
when a continued and an increasing demand 
is anticipated. To this view it is objected 
that there is no provision in the agreement 
for the third edition. There is only a provi- 
sion that the defendants may print as many 
copies as they can sell; and the mere fact of 
inserting in the title page in the third impres- 
sion, the "third edition," cannot cut off the 
defendants from the right expressly given in 
the agreement In a court of chancery the 
substance of a thing is more regarded than 
the form. Whether the defendants stated in 
the title page the third impression, or the 
third edition, is immaterial. The only objec- 
tion perceived to the title page is, that the 
third edition purports to have been revised 
and corrected by the author. This applies 
to the second edition, .and not to the third. 
But it Is supposed to have been an inadver- 
tence, in copying the title-page of the second 
edition. It is clear, this could not have been 
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inserted with a view to injure the complain- 
ant 

An objection is made to the second part of 
the agreement, that there is no consideration; 
that the defendants were not bound to pub- 
lish a second edition, except at their discre- 
tion. This objection comes somewhat late, 
after the second and third editions are pub- 
lished; and especially after the complainant 
revised and corrected the first edition, for the 
second, which, by the agreement, he was 
bound to do. He made no objection at the 
time to this part of the contract, but enables 
the defendants to carry it out, and he real- 
izes all the advantages secured by his con- 
tract, from the second edition. Is it not now 
too late to raise the objection? But, is there 
a want of mutuality in the contract? If 
Derby & Co. find a second edition called for, 
they are bound to prepare the plates and pub- 
lish a second edition. Now, if a second edi- 
tion was called for, which is a fact suscepti- 
ble of proof, could the defendants, in the ex- 
ercise of their discretion, refuse to publish? 
Such a ground would be in opposition to the 
spirit of the contract, and it is supposed that 
a court of chancery, looking at the whole 
contract,, would have compelled them to pub- 
lish. The discretion vested in the defendants 
was not an arbitrary one, but a discretion to 
be governed by facts, and on the establish- 
ment of the facts the right of the complain- 
ant should be enforced. 

In regard to the cross bill filed by the de- 
fendants, charging that the copyright of this 
work is in them, and praying that the com- 
plainant may be enjoined from publishing a 
revised edition of the work, it is proper to 
remark, that although the legal title to the 
copyright is in the defendants, I can only con- 
sider it in them for the purposes of the con- 
tract The right covers their interest and 
protects it, so long as they shall be engaged 
in the publication and sale of the work. Be- 
yond this, they are not considered as having 
the right. They can not transfer it They 
have no power to assign the copyright, nor to 
publish the work except upon the terms of 
the contract; nor has the complainant the 
right to publish the work, in disregard of 
the contract In this respect the parties are 
bound to each other, and the contract, it is 
considered, covers the entire printing "and 
publishing of the work. This controversy 
has, no doubt arisen from an honest con- 
viction of their rights, under the contract, by 
the respective parties. The principal cause 
of the controversy, the necessary multiplica- 
tion of the copies of the work, cannot be 
otherwise than gratif ying to the complainant 
He has given to the country a professional 
work, which, for the time it has been pub- 
lished, has received an extraordinary degree 
of public favor; and this is always consid- 
ered as no equivocal evidence of merit This, 
to an author, is far more appreciable than a 
consideration of dollars and cents. In the 
contract, no express provision is made for 



the revision of the work, beyond the second 
edition. But the interest of both parties is 
concerned in increasing the value of the book, 
by the revisions and additions of the author. 
This will increase the demand for it and add 
to the profit of the publishers. It will also 
increase the reputation of the complainant as 
a medical writer. Seeing that the interests 
of both parties lie in the same direction, I 
recommend, that as the value of the work 
shall be increased by the contributions of the 
complainant, the defendants shall add to his 
allowance, per copy, such sum as may be 
reasonable and just 

By. the act of 15th of February, 1819 [3 
Stat 4S1], it is provided: "That the circuit 
courts shall have original cognizance, as well 
in equity as at law, of all actions, suits, con- 
troversies, and cases arising under any law 
of the United States, granting or confirming 
to authors or inventors the exclusive right to 
their respective writings, inventions, and dis- 
coveries," etc. Does the question in this case 
arise under the copyright law? In the view 
above taken, the controversy arises out of the 
contract The authorship of the complainant 
is not controverted, nor is it doubted that the 
copyright is vested in the defendants. . There 
is no question, then, which can be said to 
arise under the act of congress. On the con- 
struction of the contract alone, the rights of 
the parties depend. And in such a case, I 
am inclined to think that the circuit court 
cannot exercise jurisdiction. In the case of 
Wilson v. Sandford, 10 -How. [51 U. S.] 99, 
the court held that the seventeenth section of 
the act of 1836 [5 Stat 124], gives the right 
of appeal to the supreme court, when the sum 
in dispute is below two thousand dollars, "in 
all actions, suits, controversies, or cases aris- 
ing under the law of the United States,- grant- 
ing or confimiing to inventors the exclusive 
right to their inventions or discoveries," pro- 
vided the court below shall deem it reason- 
able to allow the appeal. But, a bill filed on 
the equity side of the court to set aside an 
assignment of the patent right, upon the 
ground that the assignee had not complied 
with the terms of the contract, is not one of 
the enumerated cases. In the case of Wilson 
v. Stolley [Case No. 17,839], at chambers, 
where a question somewhat similar was pre- 
sented, I stated that where the controversy 
grew out of the license or contract the cir- 
cuit court had no jurisdiction. In that case, 
however, Stolley having forfeited his con- 
tract by refusing to make the payments re- 
quired, it was held that Wilson's right under 
the patent was a ground of jurisdiction. And 
I find that the view then taken is sustained 
in a very late case of Warwick v. Hooper, 3 
Eng. Law & Eq. 233. The injunction is re- 
fused. 
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In re PULVER. 

[1 Ben. 381; 1 N. B. R. 46; Bankr. Keg. Supp. 

11; 14 Pittsb. Leg. J. 589; 6 Int. Rev. 

Rec. 76; 24 Leg. Int 292.] i 

District Court, S. D. New York. Sept. 2, 1867. 

Bankruptcy Practice — Dutt of Registers — 

Statement op Residence op Creditors 

—Notice— Marshal's Return. 

1. "Where the petition in bankruptcy stated 
the present residences of certain creditors to be 
unknown, but gave their former residences: 
Meld, that the statement as to the present resi- 
dence was sufficient; that the statement of the 
previous residence was surplusage; and that 
the bankrupt should show, either in the sched- 
ules attached to his petition or in a separate 
affidavit, what efforts he had made to find the 
present residence. 

2. The marshal's return to the warrant, though 
not conclusive, is sufficient to authorize the reg- 
ister to proceed, if it shows due service and pub- 
lication. 

3. The marshal should copy into the notices 
the exact language used in the warrant, but im- 
material variances are to be disregarded by the 
register. 

4. Registers in bankruptcy should certify to 
the court only questions which actually arise. 

In this ease, the petitioner [John Pulver] 
was adjudged a voluntary bankrupt, July 
6th, 1867. On the same day a -warrant was 
issued to the marshal. The return day of 
the warrant, that is, the day for the first 
meeting of creditors, was August 27th, 1867. 
The register sent to the court a certificate 
dated that day, stating that, in the course of 
the proceedings before him, thirteen ques- 
tions arose, which were set forth in a state- 
ment annexed to the certificate, and that the 
questions were pertinent to the proceedings, 
and were stated on the part of the bankrupt. 
The register then went on to state his opin- 
ion upon each of the thirteen questions, and 
concluded by saying that the bankrupt re- 
quested that the same should be certified to 
the judge for his opinion thereon. 

BLATOHFORD, District Judge. It is mani- 
fest, from the face of the statement annexed 
to the certificate of the register, that several 
of the questions stated are purely hypothet- 
ical, and did not arise in the course of the 
proceedings before the register. The meet- 
ing on the 27th of August was the first meet- 
ing of creditors. So far as appears, no cred- 
itor proved a debt, or attended, or was 
represented before the register. The only 
questions, therefore, which eould properly 
come up before the register, were questions 
as to the petition and schedules, and ques- 
tions under the twelfth section of the act [of 
1867 (14 Stat. 522)], connected with the re- 
turn by the marshal of the warrant and of 
his doings thereon, and as to whether the 
notice to the creditors had been given as re- 
quired in the warrant It is not proper for 

i [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission. 24 Leg. Int. 292, 
contains only a partial report.] 
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the register to certify to the court for deci- 
sion every question which the bankrupt or 
any other party may choose to raise. The 
fourth and sixth sections of the act contem- 
plate the certifying only of questions which 
actually arise. The questions which can be 
certified, are: (1) Any issue of fact or of 
law raised and contested by any party to 
the proceedings; but it must be an issue ac- 
tually raised and existing, and one which 
has arisen out of proceedings which have 
taken place, and not an issue likely to arise, 
or which may be raised thereafter. (2) Any 
point or matter arising in the course of the 
proceedings or upon the result of the pro- 
ceedings; but it must be a point or matter 
which has arisen in the course of proceed- 
ings which have taken place, or a point or 
matter which has arisen upon and after the 
result of proceedings which have taken 
place, and not a point or matter likely to 
arise, or which may be raised thereafter, or 
after a result shall have been arrived at. 
(3) Any question, stated by consent by the 
parties concerned, in a special case; but it 
must be a question to which there are two 
parties, and one which has arisen out of 
proceedings which have taken place. No 
other practice is sanctioned by the act, and 
any other practice would lead to a great 
waste of time, and to great delay and ex- 
pense. Nothing is to be certified or decided 
except what is necessary to be decided to 
enable the case to progress properly. Ques- 
tions which thus necessarily arise, are to be 
decided as, and when, they thus arise, and 
are not to be anticipated. The register 
ought to hold parties strictly to this prac- 
tice, and to refuse to certify any question 
except in accordance with it Subject to 
these principles, the questions certified in 
this case will be considered. 

The bankrupt sets forth eleven debts in his 
petition. In regard to debts Nos. 1, 2, 3, 4, 
5, 7, 8, and 10, he states in his petition that 
he does not know the present residences of 
the creditors. In regard to debts Nos. 1, 2, 
and 4, he states in his petition where he 
thinks the creditors formerly resided. In 
regard to debts Nos. 3 and 10, he states in 
his petition where the creditors formerly re- 
sided; and, in regard to debt No. 10, he fur- 
ther states therein, that the creditor moved 
from his former residence to the state of 
Michigan, and that he had heard that he 
was dead. In regard to debts Nos. 1, 2, 3, 
4, 5, 7, and 8, the warrant states that the 
present residences of the creditors are un- 
known. In regard to debts Nos. 1, 2, and 4, 
the warrant states that the petitioner thinks 
the creditors formerly resided in the places 
where the petition states he thinks they for- 
merly resided; and, in regard to debt No. 3, 
it states that he thinks the creditor formerly 
resided in the place where the petition states 
he formerly resided. In regard to debt No. 
10, the warrant states as follows: "Did live 
in , Michigan; present residence un- 
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known, if living." In tlie notices served by 
the marshal on the creditors, the residences 
of the creditors in debts Nos. 1, 2, 3, 4, 5, 
7, 8, and 10, are stated merely as "unknown." 
The marshal, in his return to the warrant, 
states, that, on the 15th of July, 186T, he 
"sent by mail to the creditors and others 
named in said warrant, a copy, of the notice 
required thereby to be sent to or served on 
them, and all of the said notices were ac- 
cording to the directions set out in said war- 
rant." Upon these facts the various ques- 
tions certified arise. 

1. The first question raised is, whether the 
bankrupt has, in his petition, stated in a cor- 
rect form the residence of his creditors. He 
contends that he is not bound, under the act, 
to make more than ordinary inquiry as to 
the residence of the creditors, but is to give 
the facts according to the best of his knowl- 
edge, information at hand, and belief, and 
he. refers to the provision of the eleventh 
section of the act, which states that he 
"shall annex to his petition a schedule veri- 
fied by oath * * * containing a full and 
true statement of all his debts, and, as far 
as possible, to whom due, with the place of 
residence of each creditor, if known to the 
debtor, and if not known, the fact to be so 
stated and the sum due to each creditor." 
In regard to this question, the register states 
that he is of opinion, that the statement, by 
the petitioner, of the residence of his cred- 
itors, is substantially correct and sufficient; 
that the petitioner states the residences of 
creditors Nos. 1, 2, 3, 4, and 10, to be un- 
known to him at the time of filing the peti- 
tion and schedules, and that his statement 
of their residences in previous years is sur- 
plusage; but that he thinks that the sched- 
ule should show that the petitioner has en- 
deavored to ascertain the present residence 
of such creditors. I concur with the .regis- 
ter in all these views. The petition (form 
No. 1) makes the petitioner swear that 
Schedule A contains a full and true state- 
ment of all his debts and (so far as it is pos- 
sible to ascertain) the names and places of 
residence of his creditors. Rule 33 of the 
general orders in bankruptcy provides, that 
"whenever a debtor shall omit to state, in 
the schedules annexed to his petition, any 
of the facts required to be stated concerning 
his debts or his property, he shall state, ei- 
ther in its appropriate place in the sched- 
ules, or in a separate affidavit to be filed 
with the petition, the reason for the omis- 
sion, with such particularity as will enable 
the court to determine whether to admit the 
schedules as sufficient, or to require the 
debtor to make further efforts to complete 
the same according to the requirements of 
the law." In view of the eleventh section 
of the act, and of form No. 1, and of rule 33, 
whenever a debtor states that the residence 
of a creditor is not known, he should show, 
in the schedules or in a separate affidavit, 
what efforts he has made to ascertain the 



present residence of the creditor, especially 
where he shows that he had or has infor- 
mation as to where the creditor once resid- 
ed. The requirement of the law, as inter- 
preted by the supreme court by form No. 1, 
is that the place of residence of the creditor 
shall be stated so far as it is possible to as- 
certain "it; and unless the debtor shows, un- 
der rule 33, what efforts he has made to as- 
certain it, the register cannot determine, as 
he is required to do by rule 33, "whether to 
admit the schedules as sufficient, or to re- 
quire the debtor to make further efforts to 
complete the same according to the require- 
ments of the law." This rule implies clear- 
ly that the debtor must make efforts to as- 
certain the present residences of his cred- 
itors, and that he cannot satisfy the law by 
reposing on the knowledge, the information 
at hand, and the belief which he may pos- 
sess, without making any effort to ascertain 
such present residences. 

2 [2. The second question stated is wheth- 
er, in the case of a person having his place 
of business in one place, and his residence 
in another, both places being known, notices 
may be served personally, or by mail, on the 
person at either place, and whether if only 
one of the places is known the notice may 
be served at that place. I do not see that 
any such question has arisen in this case, 
for it does not appear that any creditor has 
his place of business in one place and his 
residence in another. But the register 
states in his certificate in regard to the sec- 
ond question, that he is of opinion that the 
term "residence," as used in the act, was in- 
tended to refer to the abode of the creditor; 
that the post-office address of such creditor 
should also be stated, and that personal 
service may be ordered at the former, or 
service by mail at the latter. As the regis- 
ter considers these views as arising in the 
case on the facts stated, although I am not 
able to perceive how they arise on the second 
question, I have considered them, and con- 
cur with the register in his views. 

[3. The third question stated is, whether 
.the word "residence," as used in the act (in 
reference to the residence of creditors caus- 
ed to be stated in the schedules), has a 
broader significance than the mere idea of 
domicil, and covers both his place of busi- 
ness and domicil. I am unable to perceive 
how this is a practical question which has 
arisen in this case. But the register states 
that in relation to this question he is of the 
opinion that the act intends such a state- 
ment of residence as will insure notice to 
the creditors, either personally or by mail. 
As the register regards this point as one 
which has arisen, I have considered it, and 
concur with him.] 2 

4. The next question is, whether the notice 
served by the marshal on one of the eleven 
creditors was defective, and whether, that, 

2 [From 1 N. B. R. 46.] 
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being defective, the presumption is that the 
notices served on the other creditors were 
also defective. It is alleged by the bankrupt, 
that the residences are stated by the peti- 
tioner in his petition according to the best 
of his knowledge, information and belief; 
that the register, in issuing the warrant, 
frames the notice to be given to the creditors 
from the petition; that the marshal has not, 
in this case, followed the notice required to 
be given by him as directed by the warrant; 
that the register and not the marshal frames 
the notice; and that the marshal has no op- 
tion but to follow the notice as given in the 
warrant, and must follow that verbatim. The 
alleged discrepancy between the notice serv- 
ed and the warrant is alleged to be, that the 
notice, in the case of debts Nos. 1, 2, 3, 4, 
and 10, merely states that the residences of 
the creditors are "unknown," whereas the 
warrant contains, in regard to' those debts, 
statements as to where the creditors former- 
ly resided, in addition to statements that 
their present residences are unknown. 

In regard to this question, the register 
states that he is of the opinion that the no- 
tice served is not defective; that the marshal 
did not err in stating the residence of creditors, 
Nos. 1, 2, 3, 4, 5, 7, 8, and 10, to be "un- 
known;" that such was the necessary infer- 
ence from the statement of their residences 
in the schedule and warrant; that the fail- 
ure to serve notices upon sueh creditors (if 
there was such failure) was not error on the 
part of the marshal; and that, the present 
residences of such creditors being unknown to 
him, he could not serve them with notice. 
The register is correct in these views. 

[5. The fifth question stated is, whether the 
notice served under the warrant being incor- 
rect, there must not be an adjournment of 
the meeting of creditors, and a new notice 
given, as required under section 12 of the 
act. In regard to this question the register 
states that he is of opinion that the service 
of notices by the messenger not being incor- 
rect, no new notices are required, nor any ad- 
journment for that purpose. The register is 
correct in his premises and in his conclu- 
sion.] 2 

6. The next question is stated thus: "If 
the return of the marshal to the warrant, un- 
der form No. 6, General Orders, is not conclu- 
sive proof of the regularity of service, &c, 
of notices (vide In re Hill [Case No. 6,481]), 
how is the petitioner to know that the no- 
tices, &c, have been regularly served?" In 
regard to this question, the register states, 
that he is of the opinion that, although the 
return of the messenger may not be conclu- 
sive for all purposes, it is authority suf- 
ficient for the register to proceed in the mat- 
ter, and if from such return it appears that 
the notices have been duly served and pub- 
lished as directed in the warrant, the cred- 
itors served should proceed to prove their 
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claims and elect the assignee; and that, if 
the petitioner obtains further information as 
to the existence of other creditors not named 
in the schedules and warrant, or ascertains 
the actual precise residence of creditors, 
which had been stated therein to be "un- 
known," such additional facts may be pre- 
sented to the register by motion to amend 
and for leave and time to notify such cred- 
itors. The register is correct in these views. 
In the Hill Case, I held that, under sections 
12 and 13 of the act, the return by the mar- 
shal as to the service of notice on the cred- 
itors is not conclusive. The notice required 
by the warrant must be given, and, until due 
notice has been given by the marshal, the 
assignee cannot be chosen or appointed. But 
the marshal makes his return to the warrant, 
and from sueh return it appears whether 
the due notice required by the twelfth and 
thirteenth sections has been given. If by 
such return it appears that due notice has 
been given, the proceedings go on. If by 
such return it appears that due notice has 
not been given, the meeting is adjourned. 
But such return is not conclusive on the regis- 
ter. For if, although the return states the 
due giving of notice, it satisfactorily appears 
that due notice has not been given, the meet- 
ing must be adjourned. If, however, the re- 
turn shows that due notice has been given, 
and there is no satisfactory evidence aliunde 
to show that due notice has not been given, 
the return is prima facie evidence of the due 
giving of notice, and is conclusive till rebut- 
ted, and is sufficient authority for the regis- 
ter to proceed and cause an assignee to be 
chosen or appointed. 

2 [7. The seventh question stated is, wheth- 
er the notices being defective and incorrect, 
owing to the fault of the marshal, the peti- 
tioner should be compelled to pay the mar- 
shal's fees to remedy the defeet and error. 
In regard to this question the register states 
that he is of the opinion that the notices not 
being defective and incorrect, and there be- 
ing, therefore, no fault of the messenger, the 
question of the marshal's fees does not prac- 
tically present itself, but that if additional 
creditors are discovered, or their precise resi- 
dence ascertained, and new notices are given, 
the messenger is entitled to his additional 
fees for the service. The register is correct 
in his premises, and in his conclusions. 

[S. The eighth question stated is, whether 
it is for the register and judge of the district 
court to pass upon the materiality of the de- 
fects and irregularities in cases of defects in 
service or in notices, and whether their de- 
cision is conclusive. In regard to this ques- 
tion the register states, that he is of the opin- 
ion that the opinion of the district judge and 
of the register upon the materiality of defects 
and irregularities is not conclusive. This 
question is a mere abstraction not arising 
in this case, and ought not to have been 
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-certified. I shall express no opinion in re- 
gard to it. 

[9. The ninth question stated is, whether 
if an irregularity in the services of notices on 
creditors by the marshal as messenger is not 
discovered at the first meeting of creditors, or 
until after the debtor is discharged, such ir- 
regularity will affect subsequent proceedings 
and the discharge. In regard to this question, 
the register states that he is of the opinion 
that if the irregularity in the service of no- 
tice is not discovered at the first meeting of 
creditors, but is discovered before the dis- 
charge of the bankrupt, such irregularity 
should be remedied by amendment, fresh 
service, and proceedings thereafter; but that 
if not discovered until after the discharge of 
the bankrupt, the certificate of discharge 
will be conclusive evidence in favor of the 
regularity of the discharge, and the discharge 
will not be invalidated unless the irregularity 
was of a grave and serious character, and 
shown to be wilful and fraudulent The 
question, too, is purely an abstract one, so far 
as this case is concerned, and has not arisen, 
and should not have been certified. No opin- 
ion is given in regard to it. 

[10. The tenth question is stated in these 
words: "Under section 12 of the act, in cases 
of a defect in service of notice on creditors, 
as required in the warrant, a new notice must 
be given as required. If the defect occurs 
in the publication of the notice required to be 
published, the service on the creditors being 
regular, a new notice must be published, but 
no new notices need to be served on cred- 
itors. If the defect is in the service of notice 
on creditors, the publication being regular, a 
new notice must be served on the creditors, 
but no new notice need be published." The 
"new notice" to "be given as required," neetl 
only be given to remedy the defects or irregu- 
larities in the first notice, and nothing more. 
Vide In re Devlin [Case No. 3,841]. In regard 
to this question the register states that he is 
of opinion that it was decided by the court 
in the Case of Devlin. As there was not, in 
this case, any defect in either the publication 
or the service of notice, the question is not a 
practical one arising in this case, and no an- 
swer is given to it. 

[11. The eleventh question stated is, whether 
if notice fails to reach the creditor, owing to 
the miscarriage of notice, although properly 
addressed, the bankrupt will be prejudiced 
thereby. In regard to this question the regis- 
ter states that he is of the opinion that if the 
notice to creditors had been properly ordered, • 
prepared, addressed, and mailed, but acci- 
dentally miscarries and fails to reach the 
creditor, the bankrupt's discharge should not 
be prejudiced by such miscarriage; and that 
If good faith, due diligence, and proper care 
are exercised, the discharge of the bankrupt 
shall not be invalidated. As it does not ap- 
pear that any notice in this case failed 
through miscarriage to reach a creditor, the 
question is purely a hypothetical one, and 



ought not to have been certified. No answer 
is given to it. 

DL2. The twelftn question Is stated thus: "In 
this case the notice required to be publish- 
ed (vide warrant) is correct, and no new oue 
need be published. The notice required to be 
sent to or served on the creditors is incorrect, 
and a new one must be served." In regard 
to this question, the register states that he is 
of the opinion that in this case no new no- 
tice is required to be published or served on 
the creditors named, such notices and their 
publication and services having been cor- 
rect. The register is correet in this view.] 2 

13. The next question stated is, whether the 
notices to be published and served on cred- 
itors by the marshal as messenger, must be 
exact copies of the notices as contained in 
the warrant. In regard to this question, the 
register states that he is of the opinion that 
the messenger should copy into the notices to 
be published and served, the exact language 
contained in the warrant, but that he does 
not deem an immaterial variance between 
the warrant and the notice in reference to 
the residences of creditors, when not cal- 
culated to mislead, sufficient to invalidate the 
proceedings or the discharge. I concur with 
the register in the view that the messenger 
ought to copy into the notices, to be publish- 
ed and served, the exact language contained 
in the warrant, but that the register may dis- 
regard an immaterial variance, when not cal- 
culated to mislead. Jn this case, the variance 
in regard to the residence of the creditors 
was imma*terial, the statement in the sched- 
ules and warrant, as to their former resi- 
dences, being surplusage. 

The other questions are not questions 
which have arisen, but are hypothetical ones, 
which the court is not called on to decide. 
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District Court, S. D. New York. Dec. 18, 1868. 

Bankrupt's Vhsxl Oath — Certificate op Con- 
formity. 

1. Where, on the return of an order to show 
cause why a- bankrupt should not be discharged, 
creditors, who had proved their debts, appeared 
and claimed time to file specifications ot objec- 
tion, and objected to the bankrupt's taking the 
final oath, and to the register's giving a certifi- 
cate of conformity: Sdd, that the oath required 
by section 29 of the bankruptcy act [of 1807 (14 
Stat. 531)] must be taken and produced to the 
register, and he must then certify conformity or 
non-conformity. 

2. If specifications in opposition were filed, the 
certificate of conformity should be that the bank- 
rupt had conformed, except in the particulars 
covered by the specifications. 
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In this case the register certified to the 
court, that, on the return before him of the 
order to show cause why a discharge should 
not be granted to the bankrupt [Eugene Pul- 
ver] creditors, who had proved their debts, 
appeared and claimed ten days to file specifi- 
cations of objection; that the bankrupt asked 
that the final oath be administered to him, 
and the register give a certmcate of regular- 
ity and conformity; but that the creditors ob- 
jected that that could not be done until the 
court had passed upon the questions to be 
raised by the specifications. The register 
thought the objection not well taken, and cer- 
tified the question to the court. 
By CHARLES L. BEALE, Register: 
2 DC, Chas. L. Beale, one of the registers of 
said court in bankruptcy, do hereby certify 
that in the course of the proceedings in said 
cause before me, the following questions 
arose pertinent to the said proceedings, and 
were stated and agreed to by the counsel for 
the opposing parties, to wit: Mr. E. P. Ma- 
goun, who appeared for the said bankrupt, 
and Messrs. Collier & Chase, who- appeared 
for the opposing creditors of said bankrupt. 
In this matter several creditors have proved 
their claims against the bankrupt, and prior 
to June 22d, A.D. 1868, had obtained an order 
for said bankrupt to appear on that day and 
submit to an examination touching the dis- 
position of his property. Such examination 
was then had and continued, on the 2d day of 
July, since which time the contesting cred- 
itors have remained passive until now. In 
August or September the bankrupt petitioned 
for his final discharge, the usual order of ref- 
erence was made to me, and by me an or- 
der to show cause was granted, returnable 
this day. Under the same, notice was given 
to the contesting creditors, who now appear 
to oppose the discharge and claim the ten 
days within which to file their specifications. 
The bankrupt asks that tne final oath be ad- 
ministered to him, that the register grant the 
certificates of regularity and conformity, and 
make up and file the record. The opposing 
creditors object to said oath being adminis- 
tered and to the granting of said certificate, on 
the ground, 1st, that the same is premature, and 
should not be so taken or granted until the de- 
cision of the judge or jury upon the questions 
to be raised by said creditors in opposition to 
said discharge had been made; 2d, also that, if 
otherwise, the final oath of the bankrupt 
might be used upon the hearing of the ques- 
tions raised by the contestants upon the testi- 
mony taken on the examination of bankrupt; 
Sd, also, that the register cannot prejudge 
the question of regularity or conformity on 
the part of the bankrupt, as to the disposi- 
tion or delivery to the assignee of all his 
property in good faith. I am disposed to re- 

2 [From 2 N. B. R. 313 (Quarto, 101).] 



gard this objection as untenable, according 
to the spirit of the decision in Re Hughes 
[Case No. 6,841], a bankrupt, that the oath 
should be administered, the certificate grant- 
ed, and all the papers returned into court in 
like manner as if there were no opposition. 
The oath and the certificates are formal 
merely, and the regularity and conformity 
of which such certificates are the assurance, 
relate simply to the fact that the proceedings 
of the bankrupt in court under the act are 
regular and conform to the established rules 
and practice. Such certificates do not dis- 
charge the bankrupt The order -of discharge 
is granted by the judge after an examination 
by him of all the papers. In cases where 
there is no opposition to the discharge, the 
judge would grant such order without delay; 
but in this case the register returns with the 
other papers, the examination of the bank- 
rupt taken at the instance of the opposing 
creditors, the appearance of such creditors on 
the day when they are required to show 
cause, and also their specifications of the 
grounds of their opposition to the discharge 
of the bankrupt, whereupon the court will 
make an order as to the entry of said case 
for trial as provided in general order No. 24. 
Thenceforth the register is divested of all 
jurisdiction in the matter. He should there- 
fore complete the formalities of the proceed- 
ing so far as it appertains to him to do so, 
and the hearing and decision of the judge and 
jury will finally determine its merits. I am 
also of the opinion that objections 2 and 3 are 
not well taken, for the reason that after the 
court shall make an order as to the entry 
of the case for trial on the docket of the dis- 
trict court, neither the "oath nor certificates" 
can be used in favor of or adverse to the 
bankrupt's discharge (rule 16, as amended). 
And the same parties requested that the same 
should be certified to the judge for his opin- 
ion thereon.] 2 

BLATCHFORD, District Judge. The oath 
required by section 29 to be taken and sub- 
scribed by the bankrupt is to be produced 
to the register, and he is then to certify con- 
formity or non-conformity. If specifications 
in opposition are filed, and the bankrupt has 
conformed, in the judgment of the register, 
to all the requirements of law, and to all his 
duty under the act, the register is to certify 
that he has so conformed, except in the par- 
ticulars covered by the specifications. 



PUMPHREY (REBECCA v.). See Case No. 
11,620. 

PUMPHREYS (UNITED STATES v.). See 
Case No. 16,097. 

2 [From 2N.B.R. 313 (Quarto, 101).] 
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Case ISTo. 11,468. 

In re PUPKE et aL 

[1 Ben. 342.] i 

District Court, S. D. New York. Aug., 1867. 

Bankruptcy Practice— Demanding Jury — Ad- 
journment. 

1. Whether, in proceedings in involuntary 
bankruptcy, a jury can be demanded on any day 
but the return day, quere. 

2. By consent of parties, an adjourned day 
may be held to be the same as the return day. 

[In the matter of G. & H. Pupke, bank- 
rupts.] This was a case of involuntary bank- 
ruptcy. On the return day, Mr. A. F. Smith, 
who appeared in behalf of the debtors, stated 
to the court that arrangements were being 
made for a compromise of the matter, to 
carry out which it had been agreed that the 
proceeding should be adjourned, but, if the 
compromise should fall through, he should 
want a jury; and he inquired of the court 
whether he would, under the act [of 1867 (14 
Stat 517)], have the same right to demand a 
jury on the adjourned day, as on this the re- 
turn day. 

BLATCHFORD, District Judge (after look- 
ing at the statute), expressed some doubt 
whether a jury could be demanded on any 
day but the return day. But the counsel for 
the petitioning creditor saying that he had no 
objection, the judge ordered the case to be ad- 
journed, making it a part of the order, that 
the adjournment was to be "with like effect, 
in all respects, as if that day were the return 
day of the order, instead of this day." 



Case Wo. 11,469. 

In re PURCELL et al. 

[2 Ben. 485; i 2 N. B. R. 22 (Quarto, 10); 36 
How. Pr. 42.] 

District Court, S. D. New York. July, 1868. 

Sale by Assignee op Mortgaged Property. 

Where an assignee in bankruptcy, on taking 
possession of the personal property of the bank- 
rupt, found that a portion of it was subject to a 
chattel mortgage, but sold it all without objec- 
tion from the mortgagee, and the property mort- 
gaged did not sell for the amount of the mort- 
gage: JSdd, that the mortgagee was not there- 
by entitled to be paid the full amount of his 
mortgage, as a privileged debt. 

[In the matter of Patrick Purcell and 
Henry M. Robinson, bankrupts.] In this 
case the register certified to the court that a 
certain portion of the bankrupt's property 
delivered to the assignee was personal prop- 
erty, which was covered by a chattel mort- 
gage; that the assignee had sold all the 
property; that the mortgaged property did 
not at such sale realize the amount of the 
mortgage; that the holder of the mortgage 
claimed that the assignee should pay the 
amount of the mortgage in full, as a privi- 
leged debt, making up the deficiency out of 

i [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



the proceeds of the other property; but that 
the register had held that such claim could 
not be allowed. 

By JOHN FITCH, Register: . 

2 [This cause was referred to me as regis- 
ter. The schedules showed the petitioners 
to have been hotel keepers, having quite a 
quantity of cheap furniture, dishes, &c, 
used in the restaurant of the hotel, Verander 
Hotel, No. 21 East Houston street, in the 
city of New York. The petitioners, upon 
filing their petition and schedules, abandon- 
ed the property. I at once put a watchman 
in possession of the property, who reported 
to me that, owing to the bad condition of 
the fastenings of the doors and windows, a 
night watchman was necessary. I found, 
upon examination of the premises and prop- 
erty, that a night watchman was also neces- 
sary, and designated one. I found that the 
sheriff allowed watchmen five dollars a day. 
I allowed but two dollars and a half, allow- 
ing the two men only the pay of one. The 
assignee has sold the effects of the bank- 
rupts, receiving therefor, one thousand seven 
hundred and sixteen dollars; the property 
sold at a very fair rate "and brought all that 
could be reasonably expected, the articles 
being of an inferior kind. The expenses of 
executing the trust are no more than was 
absolutely necessary; there were four serv- 
ants employed by the bankrupts, whose 
claims are preferred by the bankrupt act, 
to the amount of fifty dollars each, and 
whose wages exceeded that sum as proved. 
It is claimed by the landlord who owns the 
premises in which the property was situat- 
ed that was sold by the assignee, that certain 
articles which the bankrupts allege to have 
been theirs, were, in fact, the property of 
the landlord. There was a chattel mortgage 
upon some of the property of the bankrupts, 
amounting to the sum of nine hundred dol- 
lars or one thousand dollars. By agreement, 
the mortgaged property was sold by the as- 
signee, and brought the sum of seven hun- 
dred and eighty-three dollars and nine cents 
over and above its share of the expenses. 

[I certify, as a matter of law. and so re- 
port, that the assignee should: First. Pay 
out of the funds the expenses necessary to 
the execution of the trust, the payment of 
the wages and expenses of the watchmen, 
and the fees of the assignee as fixed by law. 
Second. To pay the landlord the amount due 
him for articles, if any, sold through mis- 
take, belonging to him. Third. To pay the 
amount on the chattel mortgage which the 
articles brought, but no more, after deduct- 
ing the proportionate share of the expense 
of selling. Fourth. To pay the preferred 
creditors in proportion to the amount due. 
Fifth. Then pay the remaining creditors 
who have proved their claims in proportion 
to their respective amounts. 

[The articles mortgaged were, to a cer- 

2 [From 2 N. B. R. 22 (Quarto, 10).] 
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tain extent, the property of the petitioners; 
if there had been payments made upon the 
mortgage so as to have reduced the same 
to a small sum, and the property so mortgag- 
ed been worth more than the amount due 
on the mortgage, then the surplus would 
have been assets in the hands of the as- 
signee. The articles mortgaged were assets 
as mentioned in the schedules: it had to be 
taken possession of by some one, as the 
petitioners abandoned it. The register plac- 
ed watchmen in possession of the articles 
mortgaged as well as the articles not mort- 
gaged; the assignee continued the watchmen 
until and including the sale. All the care, 
labor and attention that were required to take 
charge of the mortgaged property, were per- 
formed and given. The owner of the mort- 
gage assented to the sale of the mortgaged 
property at the assignee's sale, with the rest 
of the property. He, the owner of the mort- 
gage, received his proportionate share of the 
benefits of watching, care, and of the sale 
at auction; the articles brought a fair priee; 
he was relieved from all personal care of 
them, and should share the expense of selling 
and taking care of them. The owner of the 
articles so mortgaged had the benefit of the 
use of the building containing the articles, 
for which the estate paid rent. All the 
articles contained in the mortgage were 
sold, but did not bring the original price, 
but sold for a very fair price. The claim 
that the mortgagee has a right to have the 
assignee appropriate the money received 
from the sale of the other articles not mort- 
gaged to the making up of the deficiency 
as between the amount due on the mortgage 
and the amount the articles brought, is un- 
just in every respect, and cannot be main- 
tained upon any sound principle of law or 
of justice. Section fourteen of the bankrupt 
act [of 1867 (14 Stat. 522)]. provides, "That 
no mortgage of any vessel or of any other 
goods or chattels, made as security for any 
debt or debts in good faith and for present 
consideration, and otherwise valid and duly 
recorded pursuant to any statute of the Unit- 
ed States, or of any state, shall be invalidat- 
ed or affected hereby." 

[It cannot for a moment be pretended that 
the above recited clause gives the owner of 
the chattel mortgage any claim on the es- 
tate of the bankrupt other than the amount 
the articles so mortgaged brought, as the 
mortgagee did not elect to take possession 
of the mortgaged property, as he could by 
law have done. By the act the assignee 
did not acquire any title to the mortgaged 
property other than as above stated. By an 
agreement with the owner of the mortgage, 
the assignee became his agent for the safe 
keeping and sale of the property. He kept 
it, sold it, and charges it with a fair share 
of the expenses, and is ready to pay over 
to the mortgagee the proceeds, less the prop- 
er charges. The assignee, as the agent of 
the mortgagee, cannot apply the funds of 



the bankrupt's estate to the payment of a 
deficiency on the mortgage. I hold the as- 
signee cannot take moneys of the estate to 
pay any part of the amount due on the 
mortgaged property. He can only take the 
money it brought on the sale, and pay it 
over on the mortgage, less the proportionate 
share of the expenses. The owner of the 
mortgage having agreed with the assignee 
as to the sale and elected to have it sold, 
is now estopped and cannot disavow the act 
of the assignee, who became his agent for 
that purpose; the property did not bring the 
face of the mortgage, nor can he have the 
property of the other creditors taken to pay 
his debt. The law of estoppel prevents his 
doing so. The owner of the mortgage could 
have removed his property and repossessed 
himself of the same. Not having done so, 
but agreeing with the assignee, who was 
also his agent, to have it sold with the rest 
of the property, at the same time and place 
with the rest, he is bound by the act of the 
assignee and his agent; must take the 
amount the articles brought, and cannot 
claim any priority or preference in payment 
out of the proceeds of the estate, as the 
articles sold formed no part of the estate 
of the petitioners, the petitioners having a 
right only in a surplus, if any. None aris- 
ing, no title accrued to them or the assignee. 
I also hold that, in all cases where there are 
any preferred liens, as contemplated by sec- 
tion fourteen, the holder of the lien may ap- 
point the assignee of the estate his agent, 
to act for him in relation to the preferred 
liens, the same as in this case; that there 
cannot be any good or reasonable objection 
to such a practice, and in many cases it 
would be beneficial to the interest of the 
creditors, also lessening the expenses. 

[The attorneys for the owner of the chat- 
tel mortgage objects to the ruling of the 
register, and prays that the same may be 
certified to the court for decision. He claims 
that the assignee should pay the owner of 
the mortgage the full amount due thereon, 
and that to do so he must take the money 
of the estate to make up the deficiency as 
between the sum the mortgaged articles 
brought and the sum due on the mortgage, 
which, in its operation, would be simply 
this: Purcell & Robinson are petitioners in 
bankruptcy and have property to the amount 
of one thousand seven hundred and sixteen 
dollars; one creditor has a chattel mortgage 
upon a quantity of beds and bedding, which 
are enumerated in the schedules; the owner 
of the mortgage of one thousand dollars ap- 
points the assignee of the estate to sell the 
articles so mortgaged at the assignee's sale 
of the bankrupt's estate; the articles are 
sold, and bring a good price, but not the face 
of the mortgage; the other articles of the 
bankrupts' estate are also sold, and bring 
a fair price; the owner of the mortgage 
elects to let the mortgaged articles be sold 
with the rest, and by this means he claims 
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to have secured a prior lien on the proceeds 
of the articles sold, not mortgaged, sufficient 
to make up the deficiency. For such a pro- 
ceeding there is neither law nor precedent, 
and never should be, and any assignee who 
should pay out any of the funds of an estate 
in such manner would render himself per- 
sonally liable for the amount thus paid. 

[I hold, as a matter of law, that the claim 
to the surplus, or a portion thereof, to make 
up the deficiency, cannot be allowed.] 2 

BLATCHFORD, District Judge. Under- 
standing the question certified by the register 
to be, whether the assignee shall make up, 
out of the general funds of the estate, any 
difference between the net proceeds of the 
sale of the mortgaged property, and the 
amount stated by the mortgage to be due, 
I 'answer it in the negative. 



Case Wo. 11,470. 

In re PURCELL. 

[18 N. B. R. 447.] i 

District Court, S. D. New York. Dec. 10, 1878. 

Bankruptcy — Composition — Set- Off — Accom- 
modation Paper — Creditors Entitled to Vote. 

1. The statute allows any composition which 
is satisfactory to the requisite majority of the 
creditors, and which is for the best interests of 
all concerned. 

2. Nothing can be set off, under section 5073, 
against the principal of a debt due a creditor, 
except a debt due from the creditor to the bank- 
rupt. 

3. Where the bankrupt had given a creditor 
his accommodation notes to an amount larger 
than the claim of such creditor, which were dis- 
counted and afterwards proved against the es- 
tate by the holders, held, that an assignee would 
have the right to set off the dividend paid upon 
the notes against the dividend due such cred- 
itor, and recover from him the balance of the 
amount so paid, and the same equitable right 
obtains in the case of s composition. 

4. At a first meeting in composition fifteen 
creditors were assembled, representing seventy 
thousand and eighty-three dollars and ninety- 
six cents. A composition of one per cent, was 
accepted by a vote of eight creditors, repre- 
senting fifty-six thousand two hundred and sev- 
enteen dollars and fifty-two cents. One of those 
voting in the affirmative was the assignee of an 
insolvent firm, and voted upon a claim of four 
thousand one hundred and twenty-seven dollars 
and fifty-eight cents. The bankrupt had lent 
his accommodation notes, to the amount of ten 
thousand dollars, to the firm, who discounted 
them for their own use, and the notes were 
proved against the estate by the holders and 
constituted part of the debts represented at the 
meeting. Held, that the assignee had no interest 
in the composition and should not be regarded 
as a creditor who had any voice in its ac- 
ceptance; that the composition was not ap- 
proved by the requisite majority, within the true 
meaning of the statute. 

[This was a motion by Michael Purcell for 
an order for a second meeting in composi- 
tion.] 

2 [From 2 N. B. R. 22 (Quarto, 10).] 
i [Reprinted by permission.] 



North, Ward & Wagstaff, for the motion. 
Creevy, Busbe & Clark, contra. 

CHOATE, District Judge. This is an ap- 
plication for an order for a second meeting 
in composition. The composition proposed is 
one per cent, on the dollar, payable within 
ten days after the confirmation of the compo- 
sition. 

1. It is objected, first, that a composition 
for one per cent, should not be allowed; that 
it is a merely nominal composition and a 
fraud upon the law. The statute, however, 
allows any composition which is satisfactory 
to the requisite majority of the creditors and 
which is for the best interests of all concern- 
ed. In this case the debtor's statement does 
not show assets enough to pay one per cent, 
on the debts. The question whether the com- 
position proposed is for the best interests' of 
all concerned is one of the special subjects of 
inquiry at the second meeting, and in this 
case it is not so obviously against the inter- 
ests of any class of creditors that the court 
should on this ground refuse to allow the 
creditors to pass on this question. Any ob- 
jection on the part of any considerable class 
of creditors, made at the second meeting, to 
a composition which would relieve the debtor 
from ninety-nine per cent, of his debts, would 
doubtless receive the most careful consid- 
eration of the court, especially if there were 
any reasons to believe that the debtor could 
not receive his discharge in the regular course 
of proceedings. 

2. A more serious question arises, whether, 
at the first meeting, the resolutions received 
the affirmative vote of one-half in number 
and three-fourths in value of the creditors as- 
sembled at the meeting. The register has re- 
ported that fifteen creditors were assembled, 
whose debts together amounted to seventy 
thousand and eighty-three dollars and ninety- 
six cents, and that of these eight voted for the 
resolutions, their debts being fifty-six thou- 
sand two hundred and seventeen dollars and 
fifty-two cents. Among the eight thus voting 
for the composition was one Frederick Lewis, 
the assignee of an insolvent firm of Bryce & 
Smith, who voted on his proof of debt, four 
thousand one hundred and twenty-seven dol- 
lars and fifty-eight cents, for money loaned 
and merchandise sold by Bryce & Smith to 
the bankrupt It appeared, however, that, 
prior to the bankruptcy, the bankrupt had 
lent his notes without consideration to Bryce 
& Smith for an amount exceeding ten thou- 
sand dollars, which notes Bryce & Smith had 
procured to be discounted for their own bene- 
fit; and these notes, outstanding in the hands 
of third parties, for value and overdue, had 
been proved against the bankrupt, and con- 
stituted part of the sum total of seventy thou- 
sand and eighty-three dollars and ninety-six 
cents. The question is, should this debt due 
to Bryce & Smith be counted in computing 
the one-half of the creditors in number and 
three-fourths in value? It is insisted, on be- 
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half of those seeking to uphold the composi- 
tion, that the accommodation notes cannot be 
off-set against this debt due to Bryce & 
Smith, because it is not a case of mutual 
debts or mutual credits, which it is said can 
alone be off-set under section 5073 of the Re- 
vised Statutes; that no obligation arises on 
the part of Bryce & Smith to pay the bank- 
rupt from the mere fact that they have had 
and used his notes by way of accommoda- 
tion; that when the bankrupt pays anything 
on the notes, then, and not till then, will 
Bryce & Smith become liable to pay him 
therefor; that up to the time of the bank- 
ruptcy nothing had been paid on the notes by 
the bankrupt, and that therefore there can be 
no set-off. The question, however, is not to- 
be tested by section 5073 alone. That section 
provides for the simple and common case of 
set-off, and nothing more. It does not pro- 
vide for, nor do its terms exclude any other 
possible equities that may arise between this 
estate and a creditor. And it can hardly he 
denied that the ordinary rules of equity that 
apply between debtor and creditor are to be 
administered by the bankrupt court in the 
adjustment of claims against and in favor of 
the estate. As regards these notes, Bryce & 
Smith are the principal debtors, and the 
bankrupt is the surety. If, now, an assignee 
of the bankrupt's estate were appointed, and 
the estate were being wound up in bank- 
ruptcy, and the assets were sufficient to pay a 
dividend of one per cent., what would be the 
rights of the assignee in equity, by reason of 
his paying the one per cent, on these notes, 
which Bryce & Smith are primarily bound to 
pay? As assignee he would owe, out of the 
common fund, to Bryce & Smith, forty-one 
dollars and twenty-seven cents, one per cent, 
on their debts; but he would be compelled to 
pay on their debts, on which the bankrupt 
was surety, one hundred dollars, being one 
per cent on those debts. These obligations 
become due from the assignee at the same 
time and out of the same trust fund in his 
hands. Surely, upon the plainest principles 
of equity, he would have the right to apply 
the dividend coming to Bryce & Smith to the 
payment which he is compelled to make as 
their surety to other parties, the holders of 
these notes. Suppose the estate was not in- 
debted to Bryce & Smith at all, but that 
Bryce & Smith, as now, had used the notes. 
Can there be any doubt whatever that the as- 
signee, upon payment of the dividend on the 
notes, would he entitled to recover the 
amounts so paid of Bryce & Smith as money 
paid to their use? If he could not do so, he 
would not succeed to and take for the bene- 
fit of the creditors all the existing rights of 
the bankrupt; but it is evident that he does 
succeed to all those rights. If the equity to 
compel such reimbursement existed in the 
bankrupt, his bankruptcy cannot be any rea- 
son why Bryce & Smith should escape or be 
released from their obligations to reimburse 
their surety, who may pay their debt, to the 
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extent to which it is so paid. The bank- 
ruptcy does not change the nature of their ob- 
ligation to pay, nor should the creditors, who 
have succeeded to all the rights of the bank- 
rupt, be in a worse position, in case they dis- 
charge his obligation as surety in whole or 
in part, than the bankrupt would be. 

Now, it is true that if the bankrupt were 
not in bankruptcy he could not set off any 
such payment made by him as surety, ex- 
cept against the whole amount due from him 
to the principal debtor. If he paid only one 
per cent, {in this case one hundred dollars), he 
could set off as between himself and Bryce & 
Smith only against their claim of four thou- 
sand one hundred and twenty-seven dollars. 
But in bankruptcy, and as against the as- 
signee, their rights are different. By the 
bankruptcy their claim against the fund is 
not for the payment in full of their demand, 
but for the same proportion as other creditors 
receive— no more, no less.. As such creditors, 
and in proportion to their claim as creditors, 
and not otherwise, they are entitled to share 
in the benefits of any remedy over which the 
assignee may have against the party for 
whose benefit the assignee has paid out mon- 
ey by reason of the bankrupt's obligation as 
surety. The accident, that they happen to 
be such party, surely cannot enlarge their 
equity as creditors. Again, the surety may 
always recover and have the benefit of any 
collateral securities or funds applicable to the 
payment of the debt, which may be placed by 
the principal debtor in the hands' of the cred- 
itor. What possible reason is there, then, 
why he should not be allowed to apply to his 
reimbursement funds in his own hands be- 
longing to the principal debtor? In fact, any 
dividend paid to the holders of these notes is 
to be regarded as money paid by the assignee 
for account of and at the request of Bryce & 
Smith. So far as such dividend goes, it is" a 
payment of Bryce & Smith, and on their or- 
der, and to that extent it discharges the obli- 
gation of the assignee upon any dividend 
coming to them out of the bankrupt's es- 
tate. While, therefore, this may not be a 
ease of mutual debts, it is a clear case for the 
equitable set off of the dividends or recoup- 
ment by the assignee from funds in his hands 
belonging to the principal debtors for moneys 
paid out on their account. There is no ground 
for the claim that the dividend paid on the 
notes should be off-set against the principal 
of ,the debt due to Bryce & Smith, under sec- 
tion o073. Nothing can be off-set against that 
debt except a debt from Bryce & Smith to 
the bankrupt. These dividends are not such 
a debt; they were not paid by the bankrupt. 
The payment of them constitutes no obliga- 
tion on the part of Bryce & Smith at the 
time of the bankruptcy, and nothing can be 
set off against a creditor's claim except a debt 
due the bankrupt. The obligation to repay 
the dividend on these notes paid by the as- 
signee, first arises against Bryce & Smith 
and in favor of the assignee, and, when paid, 



[20 Fed. Cas. page 63] 



(Case No. 11,470, PUROELL 



they must be set off, if against anything, 
against what he, as assignee, owes to them, 
which is a ratable proportion of the trust 
fund— that is, the equal dividend with all oth- 
er creditors on their claim against the bank- 
rupt The question remains, whether the 
same principle of equitable recoupment would 
apply in favor of the bankrupt in case of a 
composition. There is no reason why it 
should not. A composition is to be regarded 
under the statute as substantially the distri- 
bution of the debtor's estate among his cred- 
itors, though effected in a different way, in a 
method theoretically more advantageous to 
both parties: to the debtor, by enabling him 
to continue in business without being strip- 
ped •of everything; and to the creditors, by 
giving them the benefit of having the estate 
realized upon under the management of the 
bankrupt himself, instead of being sacrificed 
by being suddenly closed out by an assignee. 
A composition which is not, in effect, sub- 
stantially a distribution of the bankrupt's 
estate among his creditors, ought not to be 
approved. It should be regarded as not with- 
in the meaning and purpose of the act. This 
is not inconsistent with some margin being 
left for the debtor, as a consideration for his 
services in winding up the estate, and an 
equivalent for possible losses that would be 
likely to result from winding up the estate in 
the ordinary way. A stipulated dividend is 
substituted for the uncertain dividend which 
would be the actual result of liquidation. 
But there is nothing in the act which would 
justify any different rule, in adjusting the 
relative rights and claims of creditors and 
the bankrupt under a composition, from those 
which govern between the assignee and the 
creditors. This equity now under discussion 
would remain the same. 

The bankrupt, in paying the composition on 
these notes, does so as surety for Bryce & 
Smith; and, at the very time of such obli- 
gation arising to pay such composition on the 
notes, in lieu of the entire amount, he be- 
comes also under obligation to pay the com- 
position to Bryce & Smith, the principal debt- 
ors, on their claim, in lieu of the entire 
amount thereof. To say that he still owes 
the whole of his debt to Bryce & Smith, and 
that, therefore, he can only off set the divi- 
dends paid on the notes against that entire 
original debt, is as erroneous in this case as 
in the case of the assignee. At the same in- 
stant that he becomes liable to pay the com- 
position, and that only on the notes, he be- 
comes also liable for the composition only on 
the debt due to Bryce & Smith. 

To set off the dividend only on the notes 
against the whole debt due Bryce & Smith, 
and pay the composition on the balance, 
would, in effect, give them by way of compo- 
sition more than other creditors receive out 
■of the estate. They would get the payment 
on the notes, which enures directly to their 
benefit, and also a dividend on their claim, 
very slightly reduced, which would obviously 



be unjust. They would have their obligation 
on the notes discharged out of the trust fund 
—that is, by the creditors as a whole, with- 
out reimbursing the money thus paid out for 
their account. Their equities as creditors, 
and their obligations as principal debtor for 
whom the bankrupt is surety, are precisely 
the same as in any other case of bankruptcy. 
It is the evident design of the statute that all 
bankrupts, and all persons proceeded against 
as bankrupts under the act, should be free 
to adopt and resort to this method of liqui- 
dating their estates, by means of a composi- 
tion, if the creditors consent To hold that 
the same equitable principles which apply 
to the administration of estates in bankruptcy 
do not apply in cases of composition, would 
virtually be to deny the benefits of a composi- 
tion to many debtors who are largely indebt- 
ed as sureties, for if in case of a composi- 
tion persons who could not share in the es- 
tate in bankruptcy can share in the composi- 
tion, this would in many cases render it im- 
possible for the debtor to offer as favorable 
terms in composition to his creditors general- 
ly as they would have without a composition. 

There is therefore on this ground, as well 
as on those above stated, strong reason for 
applying the same equitable rules to a compo- 
sition as to a strict distribution in bank- 
ruptcy. For these reasons, therefore, the 
debt due Lewis, as assignee of Bryce & 
Smith, ought not to have been counted. In- 
stead of the bankrupt owing him anything in 
case the composition is accepted and con- 
firmed, he will be indebted to the bankrupt 
for the balance of composition to be paid on 
the notes over that which would become due 
on his claim. Having no interest in the pro- 
posed composition, Lewis is not to be regard- 
ed as a creditor who has any voice in the ac- 
ceptance of the composition. Or if technical- 
ly he is a creditor, and as such may vote, yet 
a majority made by his vote is merely a for- 
mal and not a substantial compliance with 
the terms of the statute. He has not a com- 
mon interest with the creditors in the compo- 
sition, and no composition carried by his 
vote should be considered as approved by a 
majority of the creditors within the meaning 
of the statute. Omitting Lewis from the list 
of creditors, the whole number present at the 
first meeting was fourteen, and there were 
but seven creditors who voted in the affirma- 
tive. On the ground, therefore, that the com- 
position was not approved by the majority in 
number of the creditors, within the true 
meaning of the statute, the order for the sec- 
ond meeting should be refused. 

3. It is unnecessary to decide the third 
point made against the composition, that the 
resolutions provided that any creditors exam- ■ 
ining the debtor should pay the fees and ex- 
penses of such examination; as the statute 
secures the right of any creditor to ask 
questions of the debtor-, and makes it his duty 
to answer them, it is not very obvious how 
the creditors asking such questions can be 
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charged with the expense of doing so, the 
meeting being called by the debtor and for 
his benefit. But provisions are often made 
in composition resolutions beyond the power 
of the debtor and the creditors to stipulate 
for, and such provisions have been sometimes 
treated as not being of the substance of the 
composition, and so as not invalidating it 
As the second meeting is refused, the effect 
of this attempt to charge the examining cred- 
itors with these expenses becomes unimpor- 
tant. Motion denied. 
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Case No. 11,471. 

PURCELL v. LINCOLN. 

[1 Spr. 230; i 17 Law Rep. 217.] 

District Court, D. Massachusetts. April, 1854. 

Admiralty — Settlement after Service or 
Process— Costs. 

After service of process, in a suit by a seaman 
against an officer for a tort, a settlement was 
made, without the knowledge of the libellant's 
proctor, but in good faith, and when the situa- 
tion of the respondent was such, that there was 
more danger of undue influence upon him, than 
unon the libellant: Hdd, that the proctor could 
not recovef his costs. 

In admiralty. 

A. O. Allen, for libellant 
S. C. Maine, for respondent 

SPRAGUE, District Judge. This is a libel 
by a seaman against the mate of a vessel, for a 
tort. After the service of the libel, the par- 
ties made a settlement, and the libellant gave 
to the respondent a written discharge of both 
damages and costs. This was done without 
the knowledge of the proctor for the libellant, 
who now pursues the action to recover his 
costs [in fees and advances whieh had not 
been paid or secured to him].2 

The circumstances of this case are peculiar, 
and such as I think must prevent the court 
from decreeing in favor of the claim now set 
up. The process issued was a warrant to ar- 
rest Service was made by taking bail, while 
the respondent was confined to his bed by ill- 
ness. A few days afterward, and while the 
respondent was yet confined by severe, and, 
as it was said at the time, dangerous illness, 
the libellant, of his own accord, went to 
his lodgings, and there the settlement was 
made, with the aid of a friend of the respond- 
ent; the libellant representing, at the time, 
that he had fully paid his proctor. The re- 
spondent had not seen, or consulted, counsel; 
and there is no evidence that he had re- 
ceived any notice of the claim, or of the in- 
tention to institute a suit before the service 
of process. 

i [Reported by P. E. Parker, Esq., assisted by 
Charles Francis Adams, Jr., Esq., and here re- 
printed by permission.] 

2 [From 17 Law Rep. 217.] 



This court does not encourage suits, before 
notice, or request, even in cases of tort, but 
prefers that an opportunity for a previous 
settlement should be given. If, indeed, there 
be reason to apprehend that the party will 
avoid the service of process, which is too often 
the case, the libellant would be fully justified 
in causing an arrest, in the first instance. 
But here the respondent could not escape; he 
was confined to his bed by serious illness; 
indeed, such was his condition, that the only 
service that could have been made upon him 
was a mere notice, by monition, had not his 
friend voluntarily become bis bail. 

[In Betts, Adm. p. 10, it is said "that in a 
libel for seamen's wages and a settlement 
without the knowledge of the proctor, he may 
be permitted ^o prosecute the suit for the 
recovery of his costs." In Ben. Adm. 302, it 
is said "that this may be done in a case of 
collusive settlement" He refers to Betts, 
and also to The Etna [Case No. 4,542]. The 
case of The Etna does not touch this question, 
but shows that the whole settlement may be 
set aside when improperly obtained. This 
court, in The Planet [Id. 11,204], allowed the 
proctor to proceed and recoyer his costs after 
a settlement by the parties without his knowl- 
edge. That was a suit for wages by a minor, 
and a collusive settlement behind the back of 
the proctor. The right of the libellant to 
his wages and costs was clear, and the re- 
spondent had resorted to false representations 
before suit brought, in order to prevent the 
libellant's having the means to enforce his 
rights. The case now before the court dif- 
fers from that of The Planet [supra], and also 
from the rules laid down by Betts or Bene- 
dict. In the first place, this is a suit for a 
tort, in which the damages are indeteminate, 
In the second place, this settlement was not 
collusive, and such was the situation of the 
respondent that there was more danger of 
undue influence or coercion upon him than 
upon the libellant] 2 

This court has, in several cases, allowed a 
proctor to proceed and recover his costs, after 
a settlement by the parties, without his 
knowledge. The Planet [supra]; Angell v. 
Bennett [Case No. 3S7]; Collins v. Nickerson 
[Id. 3,016]. The settlement, in the present 
case, was not collusive; and such was the 
situation of the respondent, that there was 
more danger of undue influence, or coercion, 
upon him, than upon the libellant I do not 
mean to decide that a case may not exist, in 
which the court would extend this protection 
to a proctor, when the settlement was not 
with intent to defeat him of his just claims; 
but the circumstances of this case are such, 
that I do not think: it proper to decree costs 
for the benefit of the proctor. Libel dismiss- 
ed, without costs. 
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Case Wo. 11,472. 

PURINTON v. HULL OF A NEW SHIP. 

[2 Curt 416.] i 

Circuit Court, D. Maine. Sept Term, 1855.2 

Maritime Liens — Labor Performed by Sub- 
contractor — Looal Law of Maine. 

1. Under the local law of Maine, a subcon- 
tractor, who performs labor in building a vessel, 
may have a lien on such, vessel. 

[Cited in The Richard Busteed, Case No. 11,- 
764.] 

[Cited in Rogers v. Currier, 79 Mass. 131. 
Cited in brief in Quimby v. Hazen, 54 Vt 
136.] 

2. It is competent for the legislature to confer 
a lien in such a case. 

[Appeal from the district court of the Unit- 
ed States for the district of Maine.] 

This was an appeal from a decree of the 
district court, in a suit by the appellee to 
enforce a lien for his wages as a joiner, for 
work done on the vessel proceeded against 
It appeared that the claimants, being en- 
gaged in building this ship, contracted -with 
one Chapman to do the joiner -work at a 
fixed rate per ton. Chapman employed Pur- 
inton, the libellant, who did work on the 
vessel, amounting to $175. [From a decree 
of the district court for libelant (Case No. 
11,473), respondents appealed.] 

Mr. Evans, for appellant. 
Mr. Gilbert, contra. 

CURTIS, Circuit Justice. This case turns 
on the question whether a laborer, who con- 
tracts with a middle man, has a lien by the 
local law of Maine, for his wages earned in 
assisting to build a vessel. This depends on 
the construction of the act which confers the 
lien. (Rev. St. c. 125, § 35). The words of 
the law are: "Every ship carpenter, caulk- 
er, blacksmith, joiner, or other person, who 
shall perform labor or furnish materials for 
or on account of any vessel, &c, shall have 
a lien on such vessel for his wages, or ma- 
terials, until four days after such vessel is 
launched, &c." The case is within the nat- 
ural and obvious meaning of the words of 
the law. But it is insisted, that inasmuch as 
the claimant of the vessel made no contract 
with the libellant, and was under no liability 
to him, it cannot have been intended, and 
was not intended by the legislature to give 
him a lien upon the property of the claim- 
ant; that to create a lien on the prop- 
erty of one man, to secure a debt contracted 
by another is so unjust, that even if the" 
legislature has power to do it, which was 
not admitted (see Thaxter v. Williams, 14 

i [Reported by Hon. B. R. Curtis, Circuit 
Justice.] 

2 [Affirming Case No. 11.473.] 
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Pick. 53,) the presumption is strong it was 
not intended; and this prseumption is not 
overcome by the words of this act, which re- 
quire the labor to be done "for or on account 
of the vessel;" and it is insisted this labor 
was not done for or on account of the ves- 
sel, but for and on account of Chapman, 
who undertook the joiner work, and hired 
the libellant This argument has been en- 
forced with great ability, and requires care- 
ful consideration. I do not think there, is 
a serious question, that the legislature may 
give liens to subcontractors. Congress and 
the legislatures of some of the states have 
so legislated, and effect has been allowed 
to their acts by the courts, when they have 
come in question. Winder v. Caldwell, 14 
How. [55 U. S.] 442; Barker v. Maxwell, S 
Watts, 478; Holdship v. Abererombie, 9- 
Watts, 52; Witman v. Walker, 9 Watts & 
S. 183. Nor does there appear to be any 
difficulty, in point of principle, in allowing 
to the subcontractor, a lien on the property 
which he has assisted in preserving, improv- 
ing, or creating. As Domat says (Liber 2, 
tit. 1, § 5, Cush. Ed., note, pp. 1741, 1744) 
it is, as it were his own thing, to the 
value of what he has laid out on it. It is 
doubtless true that a lien, being a proprie- 
tary interest in property, can only be creat- 
ed by the owner, or by some one acting in his 
behalf, and with his authority. But the au- 
thority possessed by a third person, to act for 
the owner in this particular, may be implied 
by the law from the relation in which such 
third person stands to the property, with the 
consent of the owner. That consent to oc- 
cupy a particular relation to the property, is 
in many cases understood to carry along 
with it, a consent to do acts, which either by 
usage, or by force of positive law, may be 
done by one occupying that relation. Thus„ 
a master appointed by a charterer, may 
create liens on the vessel, which bind the 
interest of the general owner. It being con~ 
sidered, that the owner let the vessel to the- 
charterer, he impliedly empowered him and 
his master to create such liens, in particular- 
classes of cases. And if the local law has 
given a lien to laborers, for the wages of 
their labor, it may well be considered, when 
an owner employs a contractor to do work, 
that he expects him to do, and consents he 
shall do, what he must be deemed to know 
will operate to create a proprietary interest 
in his property; and so, that such proprietary 
interest is created by his consent. Upon this 
ground the ancient admiralty law must have 
proceeded, when it allowed to the workmen, 
employed by an undertaker, a lien on the 
vessel, unless the owner gave express no- 
tice to the workman, at the beginning of the 
work, of the nature of the arrangement be- 
tween himself and the undertaker. Con- 
sulado, e. 54 (chapter 9 of Pardessus Col., 
vol. 2, p. 59). The subject is elaborately dis- 
cussed by Emerigon and his commentator, 
Boulay-Paty (Emerig. Con. a la Grosse, c. 
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7, § 3, et conference; 1 Boul.-P. Dr. Com. 1, 
p. 40, etc.). In the absence of such notice, 
the law considered the undertaker author- 
ized to bind the property of the pwn,er,— with 
such notice, domino non mandante, there 
was no lien. But there is no difficulty in 
holding, that an undertaker shall, in point 
of law, he deemed the mandatary of -the 
owner, so far as to be able to confer on the 
workmen he employs a privileged lien on the 
subject of his work though not authorized 
to 'bind the owner personally. Such a pre- 
sumption, juris et de jure, enacted by the 
legislature, though it may be questionable in 
point of policy, may be reconciled with legal 
principles; and it is for the legislature to 
•consider its policy. There is at least one in- 
stance in which the common law has allo/wed 
■a, lien on similar grounds. It is that of an 
innkeeper who receives a horse from a wrong- 
doer. Yorke v. Grenaugh, 2 Ld. Raym. 867; 
Johnson v. Hill, 3 St^rkie, 172. And see 
Fitch v. Newberry, 1 Doug. ,(Micb.) 1. 

The true question in this case is, what 
was the intent of the legislature. As al- 
ready observed, the .words of the act, taken 
in their natural and obvious sense, include 
all workmen. They dp not make the lien 
dependent on a contract with the owner per- 
sonally, nor raise any question as to the 
person to whom credit was given. They as- 
sume that credit may be given to the .ves- 
sel, without regard to its ownership, or 
how the title thereto stands. The work is 
to be done "for or on account of the vessel," 
not for or on account of any particular per- 
son. The enumeration of carpenters, caulk- 
ers, blacksmiths, joiners, points to those 
who may he and most usually are, subcon- 
tractors, and the declaration that ''every 
carpenter, &c," shall have a lien, indicates 
that though subcontractors they were in- 
cluded in the law. The lien is given as se- 
curity for "wages." This would not quite 
correctly describe the contract price to be 
paid to a middle man, in a round sum, or 
at a fixed price per ton, as in this case. It is 
the appropriate word to designate the com- 
pensation of the workmen he employs. 

It is urged that if the subcontractor has a 
lien, so has the contractor, and double liens 
are thus created. It is not necessary to de- 
cide whether such a double lien would exist 
under this statute. Winder v. Caldwell, 14 
How. [55 U. S.] 434, has some tendency to 
show that the contractor would not have a 
lien. But the terms of the act there in ques- 
tion, were not the same as in this act But 
admitting that double liens would exist, the 
extremely short limitation of four days aft- 
er launching, must effectually protect the 
owner. It is true, he may pay his contrac- 
tor in full, during the progress of the work, 
and within four days after the vessel is 
launched, his property may be subjected to 
pay the workmen whom the contractor em- 



ployed. But it cannot be difficult for him 
to ascertain, before he pays his contractor 
in full, whether such claims exist, and he 
may protect himself from double payments, 
by a stipulation for a right to reserve 
enough to meet all existing liens. 

It is further urged, that the act provides, 
that the lien is to be enforced by a writ of 
attachment of the vessel. It is admitted that 
the contractor and not the owner must be 
the defendant in such a suit And it is 
asked whether the act could have intended 
to allow the property of A to be attached in 
a suit against B. Undoubtedly such a pro- 
ceeding is anomalous. Perhaps great practi- 
cal difficulties might exist in working out 
such a proceeding in the common law tribu- 
nals; especially as there does not seem to 
be any provision which would entitle A to 
notice, or would allow him to defend. But 
however anomalous the proceedings may be, 
the argument loses its force when we con- 
sider that, in the case of liens on build- 
ings (sections 37, 38) subcontractors un- 
doubtedly have liens, which are to be en- 
forced also by attachment of the thing, at- 
tended by the same difficulties. On the oth- 
er hand the 36th section contains language 
which strongly tends to show that the lien" 
might be gained by employment under a 
contractor. Its language is: "In case any 
such creditor shall demand or claim more for 
his said services performed, or materials 
furnished as aforesaid, than is just and 
reasonable, the owner, agent, or contractor 
may tender the full, fair; and just balance 
to such claimant, and such tender, if refused, 
shall absolutely discharge the lien on such 
vessel." By conferring this right to make 
a tender upon the contractor, as well as 
upon the owner, it implies that for his debt 
as well as for the debt of the owner a lien 
may exist 

Upon the whole, I cannot avoid the con- 
clusion that the workmen on a vessel are 
entitled to a lien under this act, though they 
be employed by one who contracts with the 
owner. In the case of Smith v. The Eastern 
Railroad [Case No. 13,039], I had occasion 
to construe a statute of the state of Massa- 
chusetts on this subject and came to an op- 
posite conclusion. That was the case of a 
material-man as to whom different consid- 
erations may be applicable, and the terms of 
the act and of other acts of that state in 
pari materia were 'quite different from those 
of the act now before me. It is to be re- 
gretted that legislation on this subject should 
not be more uniform in the diff erent states, 
and that it should be so imperfectly ex- 
pressed as to leave room for so many doubts 
and questions. A uniform system, in har- 
mony with itself, and with those principles 
of the maritime law which prevail in respect 
to foreign vessels, would be extremely bene- 
ficial to all parties interested. 
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Case Mo. 11,473. 

PURINTON v. HULL OF A NEW SHIP. 

[1 Ware, 556.] i 

District Court, D. Maine;. May 23, 1855.2 

Maritime Liens — Labor Performed bx SOB- 
CONTRACTOR. 

. Under the lien law of Maine, where the joiner 
work on a ship is done under a single contract 
with the owner, for a stipulated price for the 
■whole, a sub-contractor, who performs a part of 
the work, has the benefit of this lien, although 
the owner is under no personal liability' to him. 

The material facts in this case are, that 
the claimant, in November, 1854* being en- 
gaged in building a vessel at Wiscasset, of 
.about 500 tons burden, contracted wiui John 
L. Chapman, to do the joiner work at the 
xate of S2.25 per ton. Chapman, in the prog- 
ress of the work, engaged purinton, the libel- 
lant, to do a portion of it, for which he was 
to be paid the sum of $175. Purinton, hay; 
ing performed his engagement, and not being 
paid, brought this libel against the vessel, 
.and claims a lien upon it as security for the 
sum due. 

Mr. Gilbert, for Iibellant 
Mr. Evans, for claimant 

WARE, District Judge. The facts in this 
•case being admitted, the only questipn that 
arises is, one of law; "whether, when an own- 
■er, in the building of a vessel, 'contracts 
with a mechanic to do a certain portion of 
the work, for a stipulated price, and the con- 
tractor engages another mechanic to dp a 
portion of the work for which he has con- 
tracted, such sub-contractor . has, under the 
Revised Statutes of this state (chapter 125, 
§ 35), a lien on the vessel, as collateral se- 
curity for the price of his labor. As. a gen- 
eral rule of the common law, it is ..certainly 
true that when one man engages another .to 
"build him a ship out of materials furnished 
"by himself, or to do for him any other work, 
no obligation can grow out of this contract 
against himself, except in favor of the per- 
son with whom he contracts. He is person- 
ally bound to perform the obligations of his 
contract, and his property also is bound to 
the same extent as he is personally, but no 
further. If, in the execution of this con- 
tract the contractor engages another person 
to do a part of the work, this sub-contractor 
is a stranger to the principal, the owner of 
the ship, who is under no personal obligation 
to him. The sub-contractor can maintain, 
on his contract with the undertaker, no per- 
sonal action against the owner of the ship, 
and no personal obligation can arise against 
him out of such a contract to which he is 
a stranger. If there is no obligation on him 
personally, neither can his property be bound. 
These are plain principles of the common law, 
and are founded in common sense and com- 
mon justice. The question raised by this 

i [Reported by Edward H. Davies, Esq.] 
s [Affirmed in Case No. 11,472.] 



libel is, whether the Revised Statutes of this 
state have changed these principles of the 
common law hi this particular case. And' it 
will Readily ,b§ admitted, uiat the plainest 
and jnpst explicit language ought to be re- 
quired in a statute to set aside," in a par- 
ticular case, tiie plain principles of the com- 
mon law, which govern in all other transac- 
tions between man and man; and to hold one 
man's property to be bound for the fulfilment 
of another man's obligations, in derogation 
of. the clear principles of common right The 
words of the, jayr are: ' .Every ship-carpenter, 
caulker, blacksmith, joiner, or other person, 
who* shall perforin labor, or furnish materials 
fpr or pn account of any yessel building or 
st^nd^ng on the stocks^' &c.,* "shall haye a 
lien pn such vessel for his wages or materials 
until four days'after such vessel is launched," 
&c. phapter 125, § 3o. Eye,ry persqn who 
cpines yvithin tjie descriptive., terms of law 
(and under the phrase "other persons," are 
included all yrhq furnish materials or labor) 
is entitled to the tienefit of the, aci The 
lien is not made to depend pn [any special 
contract, buj extends jtp all whp have, ren- 
dered seryice. U.aere must, it is true, in all 
cases, be understood to- be spmg sort, pf' a 
contract The seirvjegs must be for, or on ac- 
count of the yessel, 4 n d be rendered by the 
procurement of some person who is so con- 
nected with the ship jas. to be authorized to 
procure them and appropriate them to this 
object, and po|: merely by the voluntary and 
unauthorized apt of the person claiming the 
lien. But who that perso,!! may be, provided 
he has jthjs authority j is immaterial— whether 
the owner or the contractor who undertakes 
the work. In either case the ship becomes 
the debtor, and as soon as the service is ren- 
dered, or the materials furnished, a contract 
or obligation immediately results, and the 
shipi by pperatipn of law, becomes hypothe- 
cated fpr the debt- ^ e result is, that every 
material man who has supplied materials, 
and every mechanic and laborer who has per- 
*f prmed labor, has his separate and individual 
lien, however small his demand may he. 

I am aware that this construction of the law 
may give rise to some practical inconven- 
iences. The owner usually contracts with 
some one or two persons as master-builders 
tp make his ship. They employ a large num- 
ber of laborers on their own private account 
to do the work. The contract may be to pay 
so much for the ship completed, the builder 
providing the materials; or it may be so 
much for the work done, the owner furnish- 
ing the materials. The owner pays the mas- 
ter-builder, with whom he has contracted, 
from time to time, as the work advances. If 
the contractor fails to pay his laborers and 
material men, when he provides' the material, 
and a large amount of these debts remain 
unpaid, as liens on the ship when it is com- 
pleted, they undoubtedly may prove a seri- 
ous embarrassment to the owner. This con- 
struction of the law imposes on the owner, 
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when Ms ship is built by contract, the neces- 
sity of seeing to the proper application of the 
money that he from time to time pays the 
contractor, or of reserving in his own hands 
a sufficient sum to meet all the unpaid claims 
of material men and of laborers employed in 
the work; and it appears to me that this was 
within the contemplation of the legislature. 
This may be not unnaturally inferred from 
the short time that the lien lasts, only four 
days after the ship is launched. When that 
time has elapsed the ship is clear of all secret 
and unknown liens. Aud it seems necessari- 
ly to be inferred from the enumeration and 
description of the persons entitled to the priv- 
ilege, including not only ship-carpenters, who 
are usually the contractors, but also caulkers, 
blacksmiths, and other persons. On the con- 
struction contended for by the claimant, that 
the lien is given only when the contract is 
directly with' the owner, if the ship is built 
by contract, all these persons, except the mas- 
ter carpenter, who undertakes the work, 
would be deprived of their privileges. Yet 
the words of the law, according to their 
natural, if not necessary import, give the priv- 
ilege to all those persons, without any regard 
to the person with whom they contract It is 
said that by this construction double liens are 
created: one in favor of the principal eon- 
tractor, and another, for the same identical 
thing, in favor of the sub-contractor under him. 
This may be so, and it is one of the practical 
inconveniences of the statute provision. But 
the ship owes but one debt; and the discharge 
of the sub-contractor's lien, by the payment 
of his demand, would discharge also that of 
the principal pro tanto, though the payment of 
the principal contractor might not discharge 
the sub-contractor's lien. The reason of the 
distinction is, that it is the duty of the princi- 
pal contractor to pay this debt, and if he neg- 
lects it, and suffers the ship to be attached, it 
would be an equitable offset to so much of his 
claim against the owner as the debts, which 
the owner has by his default been obliged to 
pay, amount to. It is again said that the lien 
may be secured by an attachment at common 
law. An attachment must be on a suit com- 
menced. But the sub-contractor has no con- 
tract with the owner, and no personal claim 
against him; for the general undertaker does 
not contract as the agent of the owner, but on 
his own account. He, therefore, can sue in a* 
personal action, only the' party with whom he 
contracts, and it is asked, how shall he hold 
the owner's property in a suit against another 
person for the proper debt of that person, the 
undertaker. The answer is, that in this spe- 
cial ease, the law gives him that right, not 
against the owner's property generally, but 
against the particular thing which, to the ex- 
tent of his demand, is the product of his own 
labor. But this objection would naturally 
strike a court of common law with more force, 
on account of the singular anomaly it intro- 
duces into its course of proceedings, than it 
would a court of admiralty, where the process 



Is against the thing, and where in these marl- 
time liens the court is in the habit of consider- 
ing the credit as given to the thing itself, and 
regarding that as a principal debtor. 

The counsel for the claimant, in a strong 
and ingenious argument to show that, under 
the statutes of this state, the lien is con- 
fined to persons who contract directly with 
the owner, has referred to a number of de- 
cisions of courts of other states, on laws anal- 
ogous to that of this state. One general re- 
mark will apply to all. So far as they wer& 
adjudications on liens created by- statutes, 
and not existing at common law, they apply 
to the present case only by an imperfect anal- 
ogy. The language in all these statutes dif- 
fers from that of the law of this state. The 
authority, which appears to me to apply with 
the most stringency, is the case of Smith v. 
The Eastern Railroad [Case No. 13,039], de- 
cided by the circuit court in Massachusetts. 
This was on a statute of Massachusetts, giving 
a lien on domestic vessels similar to that giv- 
en by the laws of this state. The court came 
to the conclusion, partly from a consideration 
of the language of the act, which was con- 
sidered hot to be in itself decisive, and part- 
ly from the analogy of this statute to other 
statutes of the same state in pari materia, 
that the intention of the legislature was to 
give to the classes of persons embraced by the 
act, the same rights and remedies against 
domestic vessels, that are allowed by the 
general maritime laws of the country against 
foreign vessels, or those belonging to another 
state. By this general unwritten maritime 
law, all persons who are employed in the re- 
pair of a vessel, who furnish materials for 
that purpose, or provisions and stores for the 
use of the crew, have a lien on the ship for 
their security, which may be enforced by a 
libel in rem in the admiralty. But this lien 
is understood to exist only in favor of per- 
sons who contract directly with the owner, 
or his authorized agent in his behalf (gen- 
erally in the ease of repairs, or the furnish- 
ing of ships' stores, the master), and does not 
extend to others from whom he may obtain 
the materials, or whom be may employ to do 
the work. The lien results from the per- 
formance of a contract made directly binding 
on the owner as well as the agent. The stat- 
ute of Massachusetts is as broad as the gen- 
eral maritime law, and embraces all the- 
classes of persons who have a lien under that 
law, those who furnish provisions and stores 
for the use of the ship's company, as well as 
mechanics and others who perform labor and 
furnish materials, used in the repairs or 
equipment of the vessels. It covers the whole 
of this chapter of the maritime law, and gives 
to the mechanics and material men the same 
remedies against domestic vessels which they 
before had against foreign vessels. The stat- 
ute of this state does not include one im- 
portant class of creditors, those who furnish 
provisions and stores for the ship. It is con- 
fined to those whose labor or materials are 
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directly applied to tlie construction or repairs 
of the ship, become incorporated, in it, and 
make part of the thing itself. It cannot then 
be fairly considered as a mere extension of 
the remedy, already existing against foreign, 
to domestic vessels. 

The legislature of this state appears to me 
to have had a different object in view,— that 
■of giving a security to every person who has 
furnished materials for the construction or 
repair of a ship (and they must of course be 
received for that purpose by some one who 
is authorized to do it), or has performed labor 
in the progress of the work, a lien on the 
ship for the short space of four days after 
the ship is launched, if a new ship, or after 
the repairs are completed, if the ship is al- 
ready launched, without regard to the par- 
ticular person with whom the contract is 
made. Such is the proper, ordinary, and 
natural meaning of the words of this section, 
■and it appears to me that nothing short of 
this will satisfy their meaning. If we were 
permitted to go beyond the words of the law, 
and conjecture the motives of the legislature, 
we may readily suppose them to have been 
to secure the material men and laborers a 
■compensation for their materials and labor 
against the insolvency of the contractor; and 
this may be done without injury to the con- 
tractor, or material inconvenience to the own- 
er, who may retain in his hands a sufficient 
sum to meet these contingencies, until the 
four days have elapsed. This section of the 
Revised Statutes is copied, with some altera- 
tion, from the statute of February 19, 1834 
[Laws Me. 1834, p. 109]. That gave to the 
same class of persons the same lien, and for 
the same term of time as the present law. 
The only change in the language, which re- 
quires to be noticed, is that the act of 1834 
gave the lien when the materials were fur- 
nished, or the labor performed by virtue of 
any written or parol contract These words 
were dropped in the revision, but this makes 
no change in the meaning, nor can it alter the 
■construction of the act, because in all cases 
there must be a contract either expressed or 
implied. 

A case was brought before this court in 
1840, at the time when the statutes were un- 
der the process of revision, involving the con- 
struction of this law. The decision is report- 
ed under the name of The Calisto [Case No. 
2,316]. It was carried by appeal to the cir- 
cuit court, and the decision of that court is 
reported under the name of Read v. Hull of a 
New Brig [Id. 11,609], That, like the pres- 
ent, was a case of claim, by a mechanic, of 
a lien on a new ship, built under a contract 
with the owner and claimant, by one Spear. 
The libellant was employed by Spear to do a 
part of the blacksmith work. The state- 
ment of the facts and pleadings in both re- 
ports is very brief; but I have examined the 
original papers, and find that Purinton, the 
owner, in his answer distinctly alleges that 
Spear built the vessel for him under a con- 



tract; that Read, the libellant, "was not en- 
gaged or employed by him in any manner, 
that he made no agreement with him what- 
ever," and that if he did any work on board 
the vessel, it was as a laborer in the em- 
ployment of Spear. The answer therefore 
distinctly presented the general question 
which has been argued in this case, whether 
a sub-contractor has a lien, yet singularly 
enough, if it be so clear as the claimants 
would appear to suppose, that no lien does 
exist in his favor, thjs general question is not 
adverted to either in the opinion of the dis- 
trict or circuit court, and as far as can be 
collected from the reports, does not appear to 
have been raised by counsel; though the 
counsel on both sides were eminent in the 
profession, and particularly conversant with 
maritime law. But this general question, 
whether a sub-contractor has a lien, if decid- 
ed in the negative, was perfectly decisive 
of the whole case, and was indeed the first 
question presented in the case. And still it 
appears to have been passed sub silentio by 
the counsel, as it certainly was by the court, 
and the decision turned in both courts alto- 
gether on. the specialties of the libelant's 
contract. He was hired by Spear on a gen- 
eral contract for monthly wages for various 
labor, and was actually employed part of the 
time in agricultural labor on a farm, and part 
of the time at' his trade as a blacksmith. 
And while he was in the shop, part of his 
time was employed in work on the vessel, and 
part of the time in other jobs. It was held 
that a person employed under such a general 
retainer had no lien against the ship, al- 
though he might be part of the time employed 
upon it; that the lien given by the statute 
extended only to cases where by the agree- 
ment the service is rendered, and the mate- 
rials are furnished for and on account of the 
particular vessel against which it is claimed. 
It is only in such a case that the creditor is 
supposed to trust the vessel. It was on this 
particular point that the decision turned in 
both courts, and not at all on the general 
question of a sub-contractor's lien. I do not 
wish to be considered as referring to the opin- 
ion I gave in the ease as of any importance, 
but it seems to me that the silence of Judge 
Story is not without its significance. That 
great judge was so much in the habit of giv- 
ing a full consideration to all questions which 
were discussed at the bar, and even when not 
raised by counsel, if they occurred to him as 
important, that it is not easily to be supposed 
that this question which in fact lay at the 
very foundation of the libelant's claim, the 
first which occurred in the case, would have 
been passed over in silence, if he had not. 
considered it as decisively settled by the 
language of the statute; and indeed this is 
of the most comprehensive character. If the 
intention of the legislature was what I sup- 
pose it to have been, it could hardly have 
been expressed in any general terms more ex- 
plicit and significant; and it appears to me 
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in that case, that the court put the only re- 
striction on their comprehensiveness that they 
fairly admit. The principle involved in this 
case is one of great practical importance to 
the ship-building interest in this state, and 
as I understand there is a diversity of opinion 
on the subject in the profession, I hope the 
case will be carried to the circuit court for 
a final decision. Decree for the libellant. 

The decree was affirmed, on appeal, by the 
circuit court. [Case No. 11,472.] 



Case KTo. 11,474. 

The PURITAN. 

[7 Ben. 571.] i 

District Court, B. D. New York. Jan., 1875. 

Salvage Br Steamtogs Near a Port— Derelict 
— Apportioxment. 

1. The ship P., in endeavoring to enter the 
harbor of New York, struck on the False Hook, 
a bar running parallel to Sandy Hook. The 
channel to the west, between it and Sandy 
Hook, is about 300 yards wide, and to the east 
of it is the open sea. The wind was blowing a 
gale directly on shore, and the ship pounded so 
hard on the shoal that in fifteen minutes she 
had eight feet of water in her }/ and soon after 
portions of her keel came up alongside. A 
powerful tug, the C, came near her, and the cap- 
tain and crew of the ship, thinking that the ship 
would not come off from the shoal, left her aiid 
went up to New York in the C. Another tug, 
the W., had also in the mean time approached, 
but her captain, seeing the condition 6i the 
ship, also thought she would never come off, 
and she went away looking for other business. 
About an hour afterwards, two other tugs, the 
J. G. N. and the J. M., seeing the flag of dis- 
tress which -had been left flying, went to the 
ship and found her abandoned. They lay by her, 
and after a while found that she was moving, 
and was about to come off the shoal on the 
inshore side. Having agreed to share in the 
salvage, they ran in close to her, and put on 
board four men, and got a hawser to her, when 
she came off the shoal, and th'ey succeeded in 
towing her round the point of Sandy Hook into 
the bay, where th^y put her on the mud, pumped 
her all night, and the next day at noon brought 
her to a dock i^i safety. When the captain of 
the W. saw the ship moving, he came up also 
and offered his assistance to the two tugs, which 
then were towing the ship, but it was- refused. 
The captain of the ship on the tug C., on his 
way up to New York, left word with a wreck- 
ing company to be ready to go to the ship. He 
left'his crew in New York, and- the nest morning 
early he, went himself on, board the C, and went 
to look for the ship, and found her on the, mud 
in charge of the salvors. The owners of the two 
tugs filed a libel for salvage. The owners of 
the C. also filed a petition claiming salvage. The 
ship and her cargo and freight were worth from 
$225,000 to §237,000. The tugs were worth t one 
of them $9,000, and the other $17,000. Each of 
them had a crew of sis all told, and on One of 
them was a boy who had gone with the tug 
for a pleasure trip: Edd, that in view of the 
peril to the property, the value of the property 
saved; the risk of loss of the tugs, arid the dan- 
ger to the lives of their crews — such danger and 
risk was not excessive, and the services lasted 
about twenty hours— the sum of $30,000 was a 

i [Reported by Robert D. Benedict, Esq., and 
B. Lincoln Benedict, Esq., and here reprinted 
by permission.] 
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proper amount of salvage to be paid to the two 
tugs. 

2. The C. was not entitled to recover salvage. 

3. The amount of salvage should be divided 
equally between the two tugs. The masters of 
them should receive $3,000 each; the men who 
went on board the ship, and especially one who 
took charge on board of her, should receive a 
higher rate than their fellows; and the rate of 
wages afforded a proper criterion by which to 
fix the shares of the men. 

In admiralty. 

Benedict, Taft & Benedict, for libellants. 
W. R. Beebe, for petitioner. 
Scudder & Carter and A. P. Smith, for 
claimants. 

BENEDICT, District Judge. This action 
is brought by the owners and crews of two 
steamtugs, called respectively the Jacob G. 
Neafie and the Jacob Myers, to' recover for 
Salvage services rendered to the ship Puritan. 
On the 17th day of April, 1874, the ship 
Puritan, laden with a valuable cargo, when 
attempting to enter the harbor of New York 
during ah easterly gale, grounded upon what 
fe called by some the Outer Middle, but on 
the charts is named the False Hook— a shoal 
lying outside of Sandy Hook, between which 
and Sandy Hook there runs a narrow chan- 
nel three or four hundred yards wide, and 
outside of which to eastward is the open 
sea. At the time the ship grounded on this- 
shoal the waves broke heavily about her, 
and she pounded, so that in a very short time 
portibns of her keel appeared On the surface 
of the water, and she was found to have made 
eight feet of water in her hold within ten 
or fifteen minutes after striking. While in 
this condition she was approached by the 
steamtug Cyclops, a powerful tug, when all 
on board left the ship in a boat, and went 
on board the Cyclops, and proceeded to New 
York, leaving the ship abandoned, and, as 
was supposed, permanently fast upon the 
shoal. Afterwards, on the same day, the tugs 
Neafie and Myers:, while proceeding down the 
bay, inside, observed the ship with her signal 
of distress flying. They at bnce proceeded to 
her assistance. Upon reaching her they found 
no one' on" board, and that it was impossible 
to assist her, as she then lay. They did not, 
however, depart, but remained by her with 
the ititetit to afford her aid if the opportunity 
should arise, as it was observed by them that 
the a'ction of the heavy seas upon the ship 
seemed likely to drive her over the shoal. 
This actually occurred, and after the lapse of 
an hour or so it Vas seen that the ship was 
about to c6me ; off the shoal on the inside. 
Thereupon ttfe two tugs, having first come 
to an understanding to share in the labor 
and the reward, placed four men on board of 
her, and havirig got out hawsers, took her in 
tow as soon as she cleared the shoal, and suc- 
ceeded in towing her 1 past the Hook in safety, 
and in placing her upon the mud at the Horse 
Shoe, in the Lower Bay. She was there 
pumped all night, and the next morning was 
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brought by the salvors to a wharf hi Brook- 
lyn. A dispute*thereupon arose between' the 
salvors and this owners of the ship and' cargo' 
as to the amount of compensation to he paid 
for the services rendered by these two tugs, 
to determine which the present action has 
been brought. 

The parties' differ widely— the Iibellants ask- 
ing for a large reward as' for a salvage! serv- 
ice of unusual merit; while the claimants 
earnestly contend that on'e thousand dollars 
would be a liberal compensation. This' differ- 
ence arises mainly from a dispute 1 as to the 
proper effect of the evidence* ha regard to two' 
controlling 1 features of the case. The libe- 
lants insist, that the ship was rescued from 
a position of great danger,' m'asmuch as, with- 
out the aid of these tugs, she wbuld have 
been driven by the storm upon the exposed 
beach of Sandy Hook; outside; while, the 
claimants contend, that; without any aid froth' 
the tugs, the ship would have drifted pa'st 
the Hook, and into safe water, in the Lowfer 
Bay. 

Upon this question of fact, I am of the 
opinion that the evidence fails to sustain the 
position taken by the claimants. The weight 
of evidence shows, that the ship, when she 
came off the shoal, would, if unaided, have 
been driven upon the beach, which was some 
three or four hundred yards to leeward, and 
would there have sustained very great dam- 
age, and have beeri put in peril of total loss 
of the ship and her cargo. This appears not 
only from the testimony of the salvors, but 
from that of the captain' of the Walcott, a dis- 
interested person, who returned' to the ship 
after the Iibellants had taken hold, and who' 
states, that, with two tugs towing the ship, 
it was all they could do to keep her off the 
beach. 

A second great point of controversy is this: 
The claimants contend, that the ship wag not 
rescued from danger, because she came off 
the shoal' without aid, and then not only were 
the two tugs of the Iibellants there, but the 
Walcotir— also a powerful tug— was at hand. 
It is said, therefore, that these 1 tugs should be 
deemed to b'e competitors for a towage serv- 
ice there to be performed, and thai whatever 
either of them would have been willing to 
have been employed for, to perform the serv- 
ice, is a fair price for" the 1 Puritan to pay. 
The evidence, in respect to the Walcott, is, 
that, in the afternoon*, having been informed 
by a Sandy Hook pilot that the Puritan was 
ashore, she steered towards her by compass— - 
the weather being then too thick to enable 
the ship to be seed— and found the Cyclops at 
the ship. As the Walcott was expecting a 
Calcutta ship, she remained! outside, and for 
a time in the neighborhood of the Puritan. 
After the Cyclops departed for New York 
with the Puritan's crew oh board, the Wal- 
cott departed,' because the captain judged it 
to be useless to stay. He says, he did not 
think the ship would come off; she looked 



bad; he did not calculate she would ever get 
off, except in pieces. Afterwards, when he 
saw the r Neafie and 1 the Myers at the ship, he 
rah in again near to her, and was ready to 
afford additional aid], if such aid had been 
required. I am unable to see how the pres- 
ence of the Walcott, under such circum- 
stances, can affect the* claim of the Iibellants. 
The' Walcott certainly had no idea of being 
able to* rescue the ship. She had departed oil 
her own business, and it cannot be known 
that she would have returned to the ship 
at all,, if she had not observed the Neafie and 
the Myers there. When she did return, her 
presence was of no value, for the other tugs 
already had hold of the sbip,' and were safely 
conducting her towards the harbor. More- 
over, it is not certain that, when the Walcott 
arrived, she could have saved the ship. She 
was, no d6ubt, powerful enough to tow the 
ship, but she was not on the spot when the 
ship began to move; and, situated as this ship 
then was, time was everything. A little de- 
lay would have carried the ship so- near to 
the beach that no tug could have then rescued 
hei*. One of the witnesses says that the ship 
would have been ashore in iem minutes after 
she began to move, if it had not been for 
the exertions of the Iibellants. Furthermore, 
the service of the Neafie and the Myers to 
this ship commenced when, hi answer to her 
signal of distress, they put out from the har- 
bor into the open sea; the service continued 
while they lay by her, in order to' be able 
to render the instant assistance demanded by 
the position of the ship when she came off 
the shoal, and it did not terminate until the 
vessel was moored at the Brooklyn wharf. It 
is difficult to see why the promptness and 
^eal displayed by these iwo tugs should.be 
held less 1 meritorious because another tug, 
which had entertained no idea! of being able 
to aid the ship, presented herself while they 
were in the act of affording aid. Nor does it 
strike me as reasonable to say that the posi- 
tion of this' ship was that of a vessel free 
from danger, having three tugs by her com- 
peting for the employment of towing her to 
the harbor. The ship* was" abandoned. There 
was no~ one there to employ the tugs, and 
the tugs were under no obligation to tow her, 
without being employed. 

Although under no obligation to do it, these 
tWo tugs did voluntarily aid this ship, and, 
by combining their efforts, they were enabled 
to* do wha;t neither of them could have done 
albhe', namely, to save the ship from going 
ashore. To bring about precisely such re- 
sults, is the sole object of the law of sal- 
vage; and, in my opinion, it would be a vio- 
lation of that law to refuse to these salvors 
the liberal reward which the maritime law 
holds out as an inducement to exertion on the 
part of those who may be so situated as to 
be able to render service to a ship in distress. 
The luck of being in a position to render as- 
sistance to a ship in distress, the maritime 
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law makes good luck, to the end that dis- 
tressed ships may receive all possible aid. My 
conclusion, therefore, is that the grounds up- 
on which the claimants have based their re- 
fusal to pay the libellants a salvage reward 
are untenable, in view of the evidence, and 
that the libellants are entitled to a liberal 
salvage reward. There remains, then, but to 
notice some features of the case, in addition 
to those already alluded to, which, in accord- 
ance with established rules, are to be taken 
into account in determining the amount to be 
awarded, it is said that these tugs incurred 
no danger, inasmuch as they kept at a re- 
spectful distance from the laboring ship as 
long as she was pounding on the shoal. But 
it was useless then to approach near to her. 
The evidence is that nothing could be done 
until the ship freed herself from the shoal. 
To keep out of danger until the time when 
exposure to danger would avail something, is 
no fault to be blamed, but a prudence to be 
commended. 

When the ship moved, the tugs did not 
shrink from exposure to danger, for it can- 
not be said that no danger was incurred when 
one of the tugs, in order to put men on board 
the ship, approached her near enough to en- 
able the men to jump on board. Such an ap- 
proach to such a large ship, in such a sea, 
required great care and skill, and could not 
be accomplished without danger, not only of 
the destruction of the tug, but also of the 
lives of the men themselves. Nor can it be 
said, upon the evidence, that danger was not 
present from the time the tugs passed out of 
the harbor. The precautions taken on board 
the tugs show that the idea of peril was pres- 
ent. 

The exertions of the salvors after the ship 
was safely located upon the mud in the Horse 
Shoe are also worthy to be considered. Their 
efforts did not slack when the safety of the 
ship herself had been secured, but were con- 
tinued and were incessant during the night, 
in the hope of saving the cargo from further 
damage, by which means the cargo was de- 
livered much less damaged than was to have 
been expected. When vessel and cargo both 
are saved, the reward is to be increased. 
Marv. Wrecks, p. 119. 

The number of persons, twenty-one in all, 
who are entitled to share In the reward, 
should also be considered. The value of the 
tugs themselves— one being worth $9,000, and 
the other $17,000— must be taken into the ac- 
count, for at more than one period of the serv- 
ice, a breakage of the engine or of the steer- 
ing gear of either tug would at once have 
brought her in danger of destruction. 

The value of the property saved is very 
large. The cargo, as saved, is conceded to be 
worth $10S,7OO. The freight earned was $28,- 
531. The ship herself in her damaged condi- 
tion is valued by the claimants at $20,000, 
and by the libellants at $37,000. The total 
value saved was from §222,000 to $234,000. 



Where the amount saved is large, the reward 
is for that reason increased.. On the other 
hand, it is not to be forgotten that no excess- 
ive danger to life or property was incurred 
by these salvors; that the services did not 
extend over a long period of time, being about 
twenty hours in duration; that all the ex- 
penses to which the salvors were put in hir- 
ing men to enable the pumping of the ship 
to continue without cessation, have been paid 
by claimants. And it should also be recol- 
lected that the amount of the probable loss, 
if the ship had gone ashore upon the beach, 
is lessened by the fact that she was at the 
mouth of a great harbor, and that all the ap- 
pliances available to remove the cargo, and 
if possible get off the ship, would have been 
at the service of the ship early the next morn- 
ing. The state of the weather made it im- 
possible that any assistance could have 
reached her during the night. 

In view of all the circumstances, and in 
accordance with the established rules applica- 
ble in such cases, I am of the opinion that 
the sum of thirty thousand dollars is the 
proper reward to be given in this case. 

There is one additional question in this case 
to be disposed of, which has been raised by 
a petition to be allowed salvage, filed in the 
cause on behalf of the steamtug Cyclops, 
which it will be remembered was the first 
tug to approach the Puritan, and which, at 
the request of the master of the ship, took 
all her crew on board and carried them to 
New York. It appears that on the way up 
the Cyclops stopped at the Coast Wrecking 
Company's docks, where notice of the disas- 
ter to the ship was left, and next morning 
took the master on board again in New York 
to carry him to the wreck; button reaching 
Sandy Hook, the ship was found" at the Horse 
Shoe in custody of the salvors, and they ac- 
cordingly returned. I see nothing in these 
facts to entitle the Cyclops to salvage re- 
ward, and the petition filed in her behalf 
must be dismissed. 
•I have been requested to apportion the sal- 
vage award between the respective salvors 
upon the evidence, as it stands, and I ac- 
cordingly do so. 

In view of the understanding had at the 
time of the performance of the service, I am 
of the opinion that the tugs should share 
equally in the reward; and in accordance 
with precedent I give to their owners one- 
half. I am also of the opinion that the two 
masters should share alike; that the men 
who went from the tugs on noard the wreck 
should receive more than the other seamen, 
and that of these Hobart should receive the 
greatest sum, as he in some sort took the re- 
sponsibility of what was done on board the 
wreck, after he boarded it; and that the 
rate of wages affords a proper criterion by 
which to determine the relative proportions 
of the men. 

I therefore award: 
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To the owners of the Jacob Myers the 

sum of $7,6o0 

*• captain, Charles Brooks (the same to 
include the percentage payable to 
him by the terms of his contract of 

hiring) 3,000 

" Thomas Waldron, engineer 1,3d0 

" James Russell, deck hand 1,050 

" Frank Roddy, fireman 82o 

" Clement Doty, " 525 

" Robert Stevenson, cook 600 

§15,000 

To the owners of the Jacob G. Neafie. . $7,500 

" the master, F. H. Cooley 3,000 

" Peter C. Brown, engineer. ......... 1,350 

" Benjamin K. Hobart, deck hand. . . 1,150 

" Frank Van Husen, fireman. ....... 825 

" Orser Pelton, " 525 

" Samuel Riggs, cook 600 

" Frank Westervelt, boy passenger. . . 50 

§15,000 
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Case No. 11,475. 

PURVIANCE v. UNION NAT. BANK. 

£8 N. B. R. 447; i 30 Leg. Int. 352; 21 Pittsb. 
Leg. J. 33.] 

Circuit Court W. D. Pennsylvania. Sept. 27, 
1873. 

Bankruptcy — Rights op Assignee — Fraud of 

Bankrupt. 
A made a loan to B and delivered to B's agent 
a package of bank notes containing the amount 
of the loan. At the time the agent of B was in- 
structed to negotiate the loan B was insolvent, 
and the contract made by his agent was after 
his failure, but before the news had reached A. 
It also appeared that B had then resolved not to 
pay the bill or note which was given as evidence 
■of the loan; that as soon as A was informed of 
o the failure he endeavored to reclaim the package 
■of notes still in the hands of B's agent; that it 
was placed in a bank with the seal unbroken, 
for the benefit of A, and the nest day B, in the 
■presence of the president of the bank, expressly 
disclaimed ownership of the said package and 
•declared that it justly belonged to A. Meld, that 
the assignee in bankruptcy of A had no title to 
the package of notes for the reason that fraud 
is ineffective to change the ownership of prop- 
erty obtained by means of it; that the assignee 
is invested with the risrhts of the bankrupt only, 
subject, of course, to all the equities which would 
have affected him if he had not been adjudged 
-a bankrupt. 

In bankruptcy. 

McKENNAN, Circuit Judge. The real 
nature of the transaction out of ■which the 
present contention has sprung, is that of a 
loan by McGough, Parker & Co., to Bates & 
'Goldsborough, evidenced by a bill drawn by 
the agent of the latter at Parkers on them- 
selves at Pittsburgh, at three days, for five 
thousand dollars, and discounted by the 
former. McGough, Parker & Co., according- 
ly delivered to the agent of Bates & Golds- 
borough a package of bank notes containing 
the amount of the bill, -which was placed in 
the custody of the defendant, and is claimed 

i [Reprinted from 8 N. B. R. 447, by permis- 
sion.] 
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by the plaintiff as assignee in bankruptcy of 
Bates & Goldsborough, and "by McGough, 
Parker & Co. The plaintiff now moves for 
judgment, notwithstanding the affidavit of 
defence, and the question is whether a suffi- 
cient defence is alleged in the affidavit. 
This motion is in effect a demurrer to the 
"defendant's evidence. The affidavit is, there- 
fore, to be taken as true, and every inference, 
which a jury might fairly deduce from the 
facts stated in it, as admitted. 

I think the following conclusions of fact 
are fully justified by the statements of the 
affidavit: First. That at the time the agent 
of Bates & Goldsborough at Parkers was 
instructed to raise the amount of the bill 
in question, viz., on the 6th of November, 
1871, the firm was in fact insolvent, and had 
determined to make default in the payment 
of their commercial paper; that at three 
o'clock on that day their insolvency became 
public at Pittsburgh; that the contract be- 
tween them, by their agent and McGough, 
Parker & Co., was made at Parkers after 
their failure had occurred, but before Mc- 
Gough, Parker & Co., had any knowledge of 
it; and that Bates & Goldsborough had then 
resolved "not to pay the bill which was given 
by their agent to McGough, Parker & Co. 
Inasmuch as they preconceived a design not 
to pay this bill and to become insolvent, the 
transaction in its inception was a fraud upon 
McGough, Parker & Co., irrespective of the 
integrity of the agent of Bates & Golds- 
borough. Second. That as soon as Mc- 
Gough, Parker & Co. were informed by tele- 
gram from Pittsburgh, on the evening of 
November 6th, of the failure of Bates & 
Goldsborough, they endeavored to reclaim 
the package of bank notes shortly before 
delivered to the agent of Bates & Golds- 
borough; that it was not then returned to 
them for the sole reason that it had been 
put in course of transmission by the Adams 
Express Co. to F. A. Dilworth at Pittsburgh, 
who was a member of the firm of Bates & 
Goldsborough; that an agent was at once 
dispatched to intercept the package in the 
hands of the express company; that he 
called at the express office early in the morn- 
ing of November 7th, and was informed that 
the package was in the hands of their mes- 
senger for delivery to its consignee; that 
he then went to the office of F. A. Dilworth, 
to whom the package had not then been de- 
livered, who disclaimed title to it, and pro- 
posed to place it in the Union National Bank 
of Pittsburgh for the benefit of McGough, 
Parker & Co.; that on the same day Dil- 
worth did deposit the package, sealed and 
unbroken, in said bank, and on the next day 
Bates & Goldsborough, in the presence of 
the president of said bank, in the banking 
house, expressly disclaimed ownership of 
said package, and declared that it justly be- 
longed to McGough, Parker & Co. 

Under this state of facts, it is very evi- 
dent that the plaintiff's claim has no equi- 
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table merit, and that the property in dispute 
should be awarded to him only because he 
has an incontrovertable legal title to it He 
occupies the place of Bates & Goldsborough, 
and is invested with their rights, subject to 
all the equities, which would have affected 
them if they had not become bankrupt. If 
they were not entitled to this property, as 
against McGough, Parker & Co., their as- 
signee cannot recover It. Whatever title 
Bates & Goldsborough had to the bank notes 
in question, grew out of their contract with 
McGough, Parker & Co. But it is an ad- 
mitted fact that this contract was essentially 
fraudulent. Bates & Goldsborough obtained 
possession of these notes when they were 
in fact insolvent, and knew they were un- 
able to redeem their engagement With Mc- 
Gough, Parker & Co., and wheri they had 
indeed predetermined to dishonor.it Their 
possession of the notes was 1 therefore 
fraudulent, and the property of McGough, 
Parker & Co. in them was not divested. 
Fraud is ineffective to change the ownership 
of property obtained by means of it; and so 
Mr. Justice Rogers says in Mackinley v. 
McGregor, 3 Whart 396, "It is certain, as 
a general principle, that when a person pur- 
chases goods with a preconceived design of 
not paying for them, it is a fraud, and the 
property in the goods does not pass to the 
vendee." This was said in reference to a 
sale of merchandise, but it can make no 
difference that the subject of the contract is 
bank notes instead of any other form of 
personal property, if they are only suscepti- 
ble of specific identification. The principle 
is of the broadest comprehensiveness, for it 
is an expression of the maxim, "NUllus com- 
modum capere potest de injuria sua propria," 
and is applicable alike to all transactions, 
to the legal efficacy of which the uncon- 
strained assent of both parties is essential. 
Can there be any doubt that iri an action of 
replevin or trover Bates & Goldsborough 
could not stand upon an assertion of their 
rightful ownership of the notes in question? 
And why? Because their apparent owner- 
ship was acquired by mearig of a fraud 
practiced Upon McGough, Parker & Co., arid 
they would not be permitted to take advan- 
tage of their own wrong. But they have 
committed the package to the custody of a 
third person, and can reclaim it only on the 
ground that it is rightfully theirs. If they 
could not resist the demand of McGough, 
Parker & Co., because, under the circum- 
stances, their title to the property was not 
divested, they certainly do not occupy any 
better position by becoming the actors, and 
invoking a positive judicial sanction of their 
admitted wrong. 

But there is another decisive reason against 
the allowance of the motion. As soon as the 
fraud of Bates & Goldsborough was dis- 
covered by McGough, Parker & Co., they 
took immediate steps to recover the pack- 
age of notes. Although it had been deliver- 



ed to the agent of Bates & Goldsborough, 
it had not actually come into their hands. 
Whether it had or not, the parties were un- 
questionably capable of rescinding their con- 
tract, and thus placing each other as they 
stood before. To effect this, needed only 
the assent of both parties to an appropriate 
arrangement So when the agent of Mc- 
Gough, Parker & Co. went to Pittsburgh 
to reclaim the package, and F. A. Dilworth, 
its consignee, before its reception, disclaim- 
ed all title to it, and proposed to place it in 
the Union National Bank for the benefit of 
McGough; Parker & C6.„ and on the same 
day did place it there unopened, the contract 
was annulled by the consent of both parties, 
arid the property in! the package was re- 
vested in McGough, Parker & Co. And this 
result was confirmed by the equally em- 
phatic disclaimer of Bates & Goldsborough, 
made the next day, in the Union National 
Bank. They were then legally competent 
to disavow the contract made by their agent, 
even if it had been free from any taint of 
fraud, but, under the circumstances, com- 
mon honesty demanded that they should re- 
nounce the ownership of what was not justly 
theirs. That they did so is fairly imported 
by their declarations and acts, and so proper 
an adjustment ought not now to be sub- 
verted, to the end that one man's property 
may be taken to pay another man's debts. 
Salte v. Field, 5 Term R. 214; Atkin v. Bar- 
wick, 1 Strange, 165. 

Upon both the grounds stated the plaintiff 
is not entitled to judgment and his motion 
is therefore denied. 



Case No. 11,476. 

In re PURVIS. 

[1 N. B. R. 163; i Bankr. Reg. Supp. 35; 6 

Int. Rev. Rec. 173; 1 Am. Law T. 

Rep. Bankr. 19.] 

District Court, D. Maryland. 1867. 

Bankruptcy— Who mat Vote for Assignee. 

1. An agent of a creditor proved the claim of 
his principal in bankruptcy, and sought to vote 
for assignee. Held, that he could not do so with- 
out a power of attorney. 

* 2. An attorney at law cannot vote for his cli- 
ent without being duly constituted his attorney 
in fact 

3. A joint creditor who had proved the joint 
claim in bankruptcy sought to vote for assignee. 
Seld, that if the joint creditors were partners, 
he could vote the full amount of the debt, but 
if he was joint trustee or joint creditor and no 
partner, neither could act or vote without con- 
sent and authority of the other. 

[Cited in Re Barrett Case No. 1,043.] 

4. A firm creditor of the bankrupt can be 
counted only as one creditor in the vote for as- 
signee. 

5. Where creditors of a firm proved claims in 
bankruptcy against a member who had peti- 

i [Reprinted from. 1 N. B. R. 163, by permis- 
sion.] 
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tioned individually, held, tlie private creditors 

only could vote for assignee. 
[Cited in He Webb, Case No. 17,317.] 
6. A person to be elected assignee must receive 

a majority of all who have proved claims, and 

not simply a majority of votes cast 

In bankruptcy. 

GILES, District Jridgb. . In tins case the 
register, at tne request of tbe creditors, bas 
certified tbe following questions for my de- 
cision: ( . , r 

1st. Joshua Jessop bas acted as tbe agent 
of Elizabeth Jessop, and in that capacity ias 
proved ber claim in this case against 
tbe bankrupt and be now desires to cast ber 
vote for assignee;, but, produces no letter 8f 
attorney from ber. Can tbis" tie done ? .Tbe 
register thinks not, and I agree witfc him in 
opinion. In section 22 of tne bankrupt act 
[of 1867 (14 Stat 527)], provision is made for 
proof c-f a creditor's claim by bis attorney 
or authorized agent, wnere be, the' creditor, 
is absent from the TJnited States, or pre- 
vented by some other good cause from testi- 
fying; but by the last clause of the- 23d sec- 
tion, the creditor, when absent from a meet- 
ing, is only authorised to act by iiis duly 
constituted attorney. 

2d. Can an attorney at law vote for his 
client without pro'dueing a letter bf attor- 
ney? , This queltioh is answered by my an- 
swer to the first questibri. The party who 
is Entitled to vote for another,, tnust: be his 
duly appointed attorney in fact 

3d. Thbibas HxU, a joint creditor with Wit 
liam B. Hill, wishes to vote. Can he di> so 
without the co-operation of the other joint 
creditor, and for what amount? The regis- 
ter says a jb'int creditor should be allowed 
to vote for his proportionate share of the 
joint debt I am of a different opinion. If 
the joint creditors are partners, either party, 
can vote the full amount of tbe debt; but if 
they are joint trustees or joint creditors, nei- 
ther can act 91* vote without the authority 
and consent of trie other. 

4th. William Corse, a member of the firm 
of William Corse & Son, wishes to .east the 
vote of his firm. He was allowed to do so, 
but the following question arose: Should 
the firm be feohnted as dnb creditor, o'r 
should each .member of the firm be counted 
as a creditor? The register thinks tbat each 
member of, the firm should b,e counted as a 
creditor. I and of a different bpinioh. The 
Arm can ority be counted as one creditor. 

5th. James J. Purvis alone has applied for 
the benefit Sf tlie act He owes debts indi- 
vidually, and as 2L meirifcer of tiib firrii of 
Pfrrvis & Col Purvis' private creditors iiav e 
proved theft claarM, HnlbuMing" to $.21/745.62, 
and partnership* creditors have proved felelr 
claims, to tfib kinount bf ^64,726.o8. Can the 
partnership) creditors participate in this elec- 
tion of an assignee, or will the private cred- 
itors alone control tbe election? The regis- 
ter thinks tbe private .creditors only should 
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be allowed to vote, and I agree with him. 
The 36th section of the bankrupt act is tlie 
drily iiart of the law which provides for the 
proof bf c'faims and the choice of assignees 
by the creditors of a firmj afid that section 
provides for the exercise of such a power in 
the case alone where two' or more partners 
snail be adjudged bankrupts, eitiier on their 
own petition or on the petition of any cred- 
itor of the partners. 

6th. Must a person to be elected assignee 
receive! only k. majority of the votes actually 
ek'st, br d matjb'rity of all who have* proved 
ttieir claims? The register thinks 1 thai: -a 
majority of all the claims t&at are proved is 
requisite, a'nd I kgree with UiiR in this opin- 
ion. T#e 13th section of the bankrupt act 
provides that ihe* choice of assignee shall be 
made by tHe greater part in number and 
in value of the creditors who have proved 
fiieir debts. If rib' one receives the vote of 
this iriajority, ho chbice! is* matde by the cred- 
itors, and iri such case the judge, or if there 
be rib opposing interest^ the register, shall 
appoint the assignee or assignees*. 

The clerk will certify ihe'se answers tti thfe 
register, Orlkhdb P. Bump, Esq. 



Crise No. 11,477. 

In re PUSET. 

[6 N. B. It. 45.] * 

District Court, E D. Michigan. Nov. 8, 1871. 

Bankkuptcy-t- Nonfoi>f]l.1jMext of .Contract of 
Purchase — Return of Goods. 

t A. contracted ■with B. for the sale of certain 
scales; payment to be made by B.'s note on their 
delivery and after they were set up. They were 
delivered but not set up according to contract, 
and B.'s note, was not given. Soon after this 
B; was declared bankrupt. A. petitioned to have 
his goods returned, which was granted, and an 
order entered accordingly. 

On the petition of Morris N. Rowley for an 
order requiring the assignee to deliver to 
him, the said Royley, as his property, three 
certain scales, of which the assigriee has 
taken possession as assets' of th'e bankrupt 
[A. Pusey], iui answer was put in by the 
assignee denying Rowley's right to the scales, 
and proofs have been taken. 

Mr. Palmer (Ward & Palmer), for petition- 
er. , 

Mr. Driggs (Meddaugh & Driggs), for as- 
signee. 

. LONG YEAR, p District judge. It appears 
by the proofs that some time in May, eight- 
een hundred: arid seyenty-orie, Rowley,, by his 
agent, agreed, to sell to the bankrupt three 
scales— Wo, of three, thousand five hundred 
pounds, each at one hundred and five dollars, 
arid one at eight hundred pounds for thirty- 
six, dollar's, less five per cent The scales 
were to be delivered and put up by Rowley, 
arid the bankrupt was to give his note for 

"i [Reprinted by perinissionj 
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the purchase price on six months' time. The 
time was to run from the time the scales 
were put up. Thus far there is no conflict in 
the proofs. The agent who made the sale tes- 
tifies that beside giving the note the bank- 
rupt was to give security on the scales. He 
-also testifies that in a subsequent conversa- 
tion with the bankrupt he admitted such to 
be the fact, and this last statement is cor- 
roborated by the testimony of the petitioner. 
This is denied by the bankrupt Taking into 
consideration the further fact appearing by 
the proofs that such was the usage of the pe- 
titioner in making sales of this kind, and 
that we have the testimony of two against 
the one, standing equally fair, to say the 
least, with the one, the preponderance of evi- 
dence is decidedly in favor of petitioner's 
<;laim in this respect. It must therefore be 
considered that it was a part of the agree- 
ment that security was to be given. The eon- 
tract was entire, and no note or security 
•could be demanded until the scales nad first 
been all delivered and set up. It is equally 
olear that until so delivered and set up, and 
the note and security given, the property in 
the scales did not pass to the bankrupt, but 
remained in the petitioner, unless, as claim- 
ed by the assignee, there was a waiver of 
these conditions. Story, Sales, § 196 et seq.; 
Whitney v. Eaton, 15 Gray, 225; Riddle v. 
Varnum, 20 Pick. 280; Hirschorn v. Canney, 
98 Mass. 149. Such is in fact conceded to be 
the effect of the contract; but it is claimed 
in behalf of the assignee, that there was a 
waiver, on account of which the scales did 
in fact become the property of the bankrupt. 
Dates here become somewhat important, and 
it is to be regretted that they do not appear 
with more certainty in the proofs. The facts, 
however, out of which such waiver is claim- 
ed, are substantially as follows: As we have 
seen, the contract was made some time in 
May, eighteen hundred and seventy-one. 
Some time in the June following, and in the 
latter part of the month, the scales were all 
taken to the premises of the bankrupt, where 
they were to be put up by the agent who 
made the sale; and one of the large scales 
and the small scale were put up. The agent 
was then taken sick and left Soon there- 
after the bankruptcy proceedings were com- 
menced, and the other large scale has never 
been put up, and the note and security were 
not given. James Pusey, a brother of the 
bankrupt testifies as follows: "I helped him" 
(the agent) "to set the first set up, and, he 
showed me where it was best to set the sec- 
ond set and told me I and the carpenter could 
do it just as well as he could. He was taken 
sick just as he got the first set up. He told 
me to put up the second set and he would 
pay brother for doing so, and marked the 
place for it. I took them out of the bos and 
they stand there yet, never were put up. 
I was at work for brother at that time." This 
was told to the bankrupt, as he testifies, two 
or three days aftei'wards, but nothing was 



done in pursuance of it further than as above 
stated in James Pusey's testimony. If these 
facts had the effect to vary the contract so 
as to relieve the petitioner from his obliga- 
tion to complete setting up the scales, then 
all that was to have been done on his part 
must be deemed to have been done, and he 
had the right to demand the note and se- 
curity then, and not having done so he must 
be deemed to have waived the giving of them 
at the time, as a condition precedent to the 
passing of the property in the scales to the 
bankrupt, as is claimed on behalf of the as- 
signee. But can these faets be given any 
such effect? What the agent said to James 
Pusey was not a proposition to the bankrupt; 
and if it had been it would then be necessary 
to show that it was accepted by him, or that 
he had acted upon it It was a mere request 
or suggestion to James Pusey for him and 
the carpenter to go on and set up the remain- 
ing scale, not for the bankrupt, but for the 
petitioner; and when this was told to the 
bankrupt it does not appear that he even as- 
sented that they might do it. Certain it is 
that neither he nor his men ever acted upon 
the request or suggestion. I am clear, there- 
fore, that the faets stated did not have the 
effect claimed, and hence that the property 
in the scales did not pass to the bankrupt, 
but remained in the petitioner. This being 
the situation at the time the bankruptcy pro- 
ceedings were commenced, and as the as- 
signee can claim no greater rights to the prop- 
erty than the bankrupt had, the prayer of 
petitioner must be granted. Ordered accord- 
ingly. 



Case ISTo. 11,478. 

In re PUSEY. 

[7 N. B. R. 45.] i 

District Court E. D. Michigan. May 1, 1872. 

Ban-kkoptct — Delivery of Goods by Assignee. 

A petitioned for the delivery of certain goods, 
purchased from the bankrupt, in the possession 
of the assignee. The assignee replied that the 
goods were transferred to A by the bankrupt 
without adequate consideration, and for the pur- 
pose of defrauding his creditors. Held, that A 
paid a full, fair, and from the evidence, it ap- 
peared, adequate consideration for the purchase 
at the time of the sale in cash, and that the 
prayer of the petitioner for the return of the 
property must be granted. 

On petition of Henry Dean for the delivery 
to him of certain paper and stationery goods, 
in possession of the assignees, claimed by 
Dean to belong to him, and the answer of the 
assignee, claiming that the goods in question 
were transferred to Dean by the bankrupt 
[A. Pusey] without adequate consideration, 
and for the purpose of defrauding the credit- 
ors of the bankrupt, and in violation of the 
bankrupt act [of 1867 (14 Stat 517)]. 

Mr. Swift, for petitioner. 
i [Reprinted by permission.] 
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Mr. Driggs (Medaugh & Driggs), for as- 
signee. 

LONGYEAR, District Judge. That the 
sale was fraudulent as to creditors, and in 
violation of the bankrupt act as to bankrupt, 
has been already adjudicated in this court in 
another branch of the matter, and it is, in 
fact, conceded. There is also prima facie ev- 
idence of fraud in the purchase affecting 
Dean, in this, that the sale (so far as the 
goods kept in and sold at the store are con- 
cerned) was not made in the usual and ordi- 
nary course of business of the bankrupt— his 
usual and ordinary course of business being 
a retail business, and this being a sale at 
wholesale— section 35. This in no manner af- 
fects the sale of so much of the paper as was 
sold at the paper-mill, the usual and ordinary 
course of business there being to sell in quan- 
tities. The burden was upon Dean to rebut 
that prima facie evidence of fraud. Has he 
done so? . He has shown by his own testi- 
mony and that of the bankrupt and his broth- 
er, James Pusey, that he paid in cash a full 
and fair consideration for the purchase at 
the time of the sale. This is in no manner 
contradicted by any direct evidence in the 
case, but on the contrary, is corroborated by 
the testimony of Mr. Leadbeater, a disinter- 
ested and credible witness, showing that on 
the very day he went to Tpsilanti to make 
the purchase he borrowed fifteen hundred dol- 
lars of the witness for the ostensible purpose, 
stated at the time, of being used in the pur- 
chase. As the case stands upon the proofs, 
therefore, it must be held that the sale was 
made for a then present consideration paid in 
cash, and that the same was adequate. 
There is an entire lack of any testimony from 
which it may be reasonably inferred that 
Dean then had reasonable cause to believe 
the bankrupt to°be insolvent, or to be acting 
in contemplation of insolvency, or to defraud 
his creditors, or in any manner in fraud of 
the bankrupt act 

There are some suspicious circumstances 
pointed out by counsel upon the argument, 
and also some apparent conflict and discrep- 
ancies iu the testimony, especially in Dean's. 
I have looked into these and do not consider 
them of sufficient weight to overcome the di- 
rect, positive testimony on the one hand, and 
the entire lack of testimony on the other. Un- 
der these circumstances it is clear to my 
mind that the prima facie evidence of fraud 
Is rebutted, and that the prayer of the. peti- 
tioner for the return of the property must be 
granted. The circumstances were such as 
to fully justify the assignee in holding on to 
the property until an adjudication could be 
had, and I shall not impose costs against the 
estate. 
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Case No. 11,479. 

PUTNAM v. HAMMER et al. 

[Cited in Putnam v. Keystone Bottle-Stopper 
Co., 38 Fed. 235. Nowhere reported; opinion 
not now accessible.] 



Case No. 11,480. 

PUTNAM v. HICKEY et al. 

[5 Fish. Pat Cas. 334; 3 Biss. 157; 2 O. G. 
225.] i 

Circuit Court E. D. Wisconsin. Feb. 24, 1872. 

Patents — Bottle-Stopper Fastener — Validity 
— Infringement. 

1. Letters patent granted to H. W. Putnam 
for "improved bottle-stopper fastener," March 
-15, 1859, reissued January 24, 1864, are valid. 

2. A bottle-stopper fastener, formed of wire, 
and bent into a U-shape at the part where it 
passes over the cork, so as to embrace the- 
plunger of the bottling machine, and thus per- 
mit the bale to be swung up over the cork before 
the plunger is withdrawn, is not anticipated by 
those fasteners which have no provision for re- 
ceiving the plunger of a bottling-machine. 

In equity. Final hearing on pleadings and 
proofs. Suit brought [by H. "W. Putnam 
against Sephreness Hickey and others] on let- 
ters patent [No. 23,263] for an« "improved bot- 
tle-stopper fastener," granted to complainant, 
March 15, 1859, and reissued January 24, 1864 
[No. 1,606]. The invention is fully described 
in the opinion, and is illustrated by the ac- 
companying engraving, which also shows one 
of the forms of the stopper-fasteners de- 
scribed in the Chalus patent, and by which it 
was insisted by the defendants the invention 
of Putnam was anticipated. 




Chalus. 




Putnam. 



i [Reported by Samuel S. Fisher, Esq., and 
by Josiah H. Bissell, Esq., and here compiled 
and reprinted by permission.] 
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George B. Goodwin and Thomas A. Jenckes, 
for complainant. 

S. W. Granger and Wra. P. Lynde, for de- 
fendants. 

MILLER, District Judge. Complainant, an 
his bill, states that he was the original and 
first inventor of a new and useful improved 
bottle-stopper fastener, for which letters pat- 
ent were issued to him bearing date March 
15, 1859; and that he surrendered said pat- 
ent, and reissued letters patent were received 
by him, dated January 19, 1864, designated 
as reissue No. 1,606, which granted to com- 
plainant for the term of fourteen years, from 
March 15, 1859, the full and exclusive right 
and liberty of making, constructing, using, 
and selling to others to be used, the said in- 
vention, described in the amended specifica- 
tion. 

In the schedule referred to in the letters 
patent, it is stated that "fastenings for bot- 
tles" have heretofore been in '/use 4a which. g, 
strap of metal has extended over the cork 
from a hinge or joinjfc formed on each side of 
the neck of the bottle by a seconji m^tallip 
strap. The nature of the invention consists 
in forming the fastener of wire, bent in such 
a manner that if the pressure upon /the, cork 
is sufficient to bend tbe wjre-fastenej, fy w nj 
retain the cork more firmly, and the cork will 
require to be pushed in before the fastener 
can be pushed aside, thus causing the pres- 
sure to render the fastener more secure, in- 
stead of more liable tp failure. 

Joints are formed for securing the fastener 
and forming a hinge, upon which it may be 
turned aside, by bending the ends of such, 
wires at right angles, or nearly so, to the 
sides of the fastener. Wire is used to attach 
this fastener to the bottle, in which the eyes 
are formed for receiving the ends of the fas- 
tener, and on which the fastener swings, thus 
producing by one piece of wire a much more 
simple, effective, and cheap attachment than 
any before made. 

The schedule further represents that the 
fastener is of two pieces of wire. Bent wire 
of about one-tenth of an inch, in diameter em- 
braces the stopper or cork of the bottle. The 
two sides are nearly straight, curved a little 
in one direction to fit the enlargement upon 
the neck of the bottle. _ The lower ends are 
turned outward, in this manner forming the 
pin for the hinge. The middle portion of this 
wire is bent so as to stand nearly at right 
angles to the sides, the horizontal parts being 
nearly parallel, and a space between being 
left sufficient for the piston that presses the 
cork into the neck of the bottle for the pur- 
pose of holding the carbonic-acid gas in solu- 
tion, with which the liquid is charged. In the 
wire that surrounds the neck of the bottle are 
loops into which these ends are inserted, and 
which, together, form a hinge upon each side 
of the neck of the bottle, allowing the wire to 
he turned back, thus leaving the stopper free. 

Complainant claims to secure by letters pat- 



ent: "1. Forming the fastener at the part 
that comes over the cork of a piece of wire 
of a tf-form, with the ends returned and con- 
nected to the bottle, in order that the pres- 
sure on the cork or stopper may cause the 
fastener to hold more securely, as specified. 
2. A wire-fastener for a cork or stopper, in 
which the ends of the wire are bent nearly at 
right angles to form the joint or hinge on 
which the fastener is turned, substantially as 
specified. 3. Forming the eyes for the re- 
ception of the fastener by means of a wire 
bent as set fprth. 4. A wire-fastener for the 
stoppers of bottles, fitted so that it can be 
pressed aside from over the stopper, as set 
forth, in combination with a band or fasten- 
ing attaching the same to the neck of bottle, 
as specified." 

The defendants are charged in the bill with 
unlawfully and wrongfully making and sell- 
ing, at the city of Milwaukee, large numbers- 
of bottle-stppper fasteners, made substantial- 
ly as described in the reissued letters pat- 
ent, with a prayer for an injunction and for 
an accounting. 

Defendants, in their answer, dp npt deny 
making, using, and selling an article similar 
to that patented tp complainant, but they 
deny the making, using, or selling any inven- 
tion for which f^.e complainant has or has had 
the exclusive right or privilege to make, use, 
pr sell, or in violation of any rights or privi- 
leges under, the said reissji^d letters patent; 
or any cork-fastenpr containing or embracing 
any invention of tjie complainant, or any ma- 
terial part thereof. 

It is alleged in the answer, upon informa- 
tion and belief, that the alleged invention was 
hot hew and original with, the coniplainant, 
tyut that it was communicated to him, and 
explained to him by one John Schrink, resid- 
ing at Toledo, in the state of Ohio. 

It is further alleged by the def endants that, 
for an improvement similar tp that claimed 
by complainant, letters patent were granted 
to one John Allender, of New London, In the 
state of Connecticut, July 24, 1855, and that 
he and his heirs have continued ever since 
making and using the articles so patented to 
him. 

It is also alleged in the answer, that long 
before the patent and reissue patented to 
complainant, the same and each and every 
material part thereof was described, set forth, 
and explained in volume 2 of the Patent Of- 
fice Reports of the United States, in the year 
1855, on pages 175 and 337; number of the 
patent, 13,338. Also in the English Patent 
Reports for the year 1848; number of the 
patent, 12,330, and issued to Thomas Mas- 
ters in the same year. Also in the English 
Patent Reports for the year 1856; number of 
the patent, 2,08S or 20,0S8, issued to one 
Chalus. Also in the English Patent Reports 
for the year 1857, in the patent issued, as iw 
described and set forth, to James Hhicks and 
James Tyson Nibbs. January 23, 1857. Also, 
in Bufnoir's Provisional Protection, English 
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patent; date of patent, August 1, 1853. Also 
in English Patent Reports for ,the year 1854; 
number of patent, as described therein, 1,823; 
and in the claim or patent issued to Henry 
Bauckham. Also in same reports for the 
year 1853, in claim or patent of Henry G. 
James, or Herbert' James. Also in first series 
of French Patent Reports, in patent issued 
to O. Goin, March 25, 1835. Also in volume 
3, page 232, 1815. Also in volume 25, page 
125, second series, French Brevets; and the 
plates of the same in same volume, page 26, 
or No. 26; date of patent, October 14, 1851. 
Also in volume 20, second series of same 
works, page 2,0.8; see plates. And on these 
facts, so pleaded by pip defendants, they al- 
lege that the letters parent to complainant 
are null and void. 

It does not appear in evidence that John 
Schrink communicated .to complainant suffi- 
cient facts to enable him to form 'a model ior 
his invention. ' OiJl the contrary, this man, 
John Schrihlc, is one pf the witnesses to .com- 
plainant's application; and coinnjainant de- 
nies having p^taine^' from ^chrjnk -the al- 
leged intelligence. 

There 'is alsopr'^of ^ufi)cien|; ix) establish the 
facts that the improvement of complainant 
has become of general use-, and ^I\a,t .the use 
extends ,b'ack to. a sHor ( t tinie after the date 
of the ainende£ letters patpnjt.. Referring to 
the date of.' the ,pri$nal patent, its validity 
may be legally presumed. 

The evidence of the witnesses, in connec- 
tion with the exhibits of .the patented arti- 
cles annexed to' bptjtles, ± ,think, .substantially 
supports the schedule description of the let- 
ters patent as claimed by complainant. 

It would tje tedious tcf follow' in detail the 
evidence in the description* and explanation 
of the complainant*? improvement. 

In regard to several' of the patents men- 
tioned in the, answer, £here is, no satisfac- 
tory evidence of their construction, or de- 
scription. I will therefore lay aside all con- 
sideration of the patenjts referred jo in the. 
reports of the English' patent to Howe ^d 
the provisional protection' to Hincks & Nib.bs, 
Bufnoir, Bauckham & .Glover,' and to James. 
The French patent to Ador had no provision 
for being swung on or flff th^qork, or to .be 
used with a bbttling-press. The English pat- 
ents to Masters, and the French patent to 
Menage and Bougy, are not wire-fasteners. 
Their fasteners are made of iron or metal, 
both in the neck-bend and in the part or bale 
that swings over the corks, which is a cir- 
cular plate, resting on the top of the cork. 
From the model, I think that the fasteners 
could not be used with a bottling-press, there 
being no provision for receiving the plunger 
of the press, so that the fastener could be 
swung over the cork before the plunger was 
removed. 

In addition, it is made of iron, at a great 
expense. In the patent to Menage and Bougy 
there is a neck-band of metal, to which hooks 
are attached to receive the bale, instead of j 
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eyes, and a plate rests on the top of the cork, 
cut out on one side from the central hole to 
the periphery— the central hole being for the 
purpose and of the size only to receive a 
siphon-tap. 

The patent of Chalus comes nearer to that 
,of complainant than any other introduced in 
this record; but I think there is a marked 
difference between them. In Chalus' patent 
the eyes formed upon the neck-wire have 
their planes radial with the bottle, insfead of 
parallel with the sides of the bottle; and the 
hinges in the bale are formed by the loops of 
the wire bent round in a plane parallel to 
the sides of the bottle, instead of having 
merely short gudgeons standing radially to 
the bottle. And the bale of the Chalus fas- 
tener is not so' formed as to take under the 
£w t ell upon the neck of the bottle as com- 
plainant's,' which relieves the hinges of a 
great portion of the strain. There does not 
appear, in the Chalus fastener,' to 'be any^ pro- 
vision for its use' in a bbjtOing-machine. In 
Chalus' fastener, neither the bale-wire nor the 
neck-wire are constructed in the same way 
as complainant's. There are other differ- 
ences between these two fasteners' ]which I 
need not trace, in the' use of' complainant's 
fastener there is a great saving of time, labor, 
and expense over any of the other patents, 
and I think it was a patentable improvement. 

From as thorough examination of the pomts 
and exhit)i#3 as my a&ep t dutiej3 have per- 
mitted, and from the arguments of the coun- 
sel, I have come to the conclusion that com- 
plainants patent is for an improvement in 
the fastener of bottles, as described in his 
patent and schedule "thereto annexed, and 
that the "patent is valid. Decree accordingly. 

[For other cases involving this patent, see 
Putnam' v. Weatherbee; Case No. 11,485;' Put- 
nam v. Yerrington, Id. 11,486; Putnam v. Sud- 
hoff, Id. 11,483; Putnam v. Lomax,9 Fed. 448.] 
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PUTNAM et al. y. NEW ALBANY et al. 

[4 Biss. 365.] i 

Circuit Court, D. Indiana. July, 1869. 

Jurisdiction — Whes Exclusive — Judgment of 
State Court — Code — Cumulative Remedies — 
Stale Demands— Exhibits— Cross-Bill— Rati- 
fication Op SCBSQRIPTJON BT ClTY _ PRACTICE 

—Subscription — When cannot be Rescinded 
— When mat be Modified — Estoppel —Parol 
Evi dence— Volunteer. 

1. It is a general rule that when different 
courts have concurrent jurisdiction of a matter, 
the first that takes the jurisdiction excludes 
the others. But to this rule there are exceptions. 

2. When a party has obtained a judgment in 
a state court against a corporation, on account 
of whose insolvency he is unable to collect the 
same, he may file his bill in equity in a national 
court to oblige the debtors of the corporation to 
pay the judgment, if the citizenship of the par- 
ties to the bill will confer the jurisdiction ac- 

! [Repotted by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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cording to the provisions of the judiciary act [1 
Stat. 73]. 
rCited in Gorrell v. Dickson, 26 Fed. 455.] 

3. The Indiana Code of Procedure, which 
gives certain equitable remedies in courts of law, 
is, as to these, cumulative only; and it does not 
take from courts of equity those remedies which 
existed before the Code was adopted. 

4. Courts of equity are reluctant to sustain a 
demurrer to a bill on the ground of staleness 
alone, unless it is such that the delay would bar 
an action at law on the same claim, or unless 
there is a strong analogy between the case in 
equity, and a case at law on which a statute of 
limitation would operate. 

[Cited in Lemoine v. Dunklin Co., 38 Fed. 
570.] 

5. There is no rule in equity pleading requir- 
ing that either writings mentioned in a bill, or 
copies of them, shall be filed, as exhibits, with 
the bill. 

6. In a suit in equity in this court, in which 
all the defendants are citizens of Indiana, one 
defendant cannot file a cross-bill against his co- 
defendants proposing to litigate subjects foreign 
to the matters set up in the original bill, and in 
which the original complainants have no inter- 
est. 

7. An illegal subscription of railroad stock by 
a city may be ratified under a subsequent act of 
the legislature authorizing its ratification. A 
bill alleging such subscription ought to aver the 
ratification. But the answer, by putting in issue 
the question of such ratification, may supply the 
want of such averment in the bill. 

8. The Indiana Code authorizes a plaintiff, 
in a proceeding to foreclose a mortgage, to take 
a personal judgment for the debt secured by it, 
if such debt be evidenced by a note or other 
writing than the mortgage. 

9. A subscription of capital stock in a corpora- 
tion cannot be rescinded so as to affect the rights 
of its creditors while the corporation is insolvent. 

10. But when the subscription is conditional, 
and while the corporation is solvent, it may be 
reduced and modified according to the terms of 
the condition; and such modification, acquiesced 
in at the time by all parties, will not, after the 
lapse of fifteen years, be set aside. 

11. To render a former adjudication an estop- 
pel, the point adjudicated must have been admit- 
ted, or distinctly put in issue in the course of the 
former adjudication. 

12. Parol evidence, in aid of the record to es- 
tablish an estoppel, cannot be tolerated. 

13. An answer and cross-bill filed by a per- 
son not named in the bill, nor admitted as a de- 
fendant, will be stricken from the files. 

In equity. 

Stevenson Burke and Porter, Harrison & 
nines, for complainants. 

George W. Howk and Hendricks, Hord & 
Hendricks, for defendants. 

McDONALD, District Jndge. This is a bill 
in chancery filed January 29, 1868, by John P. 
Putnam, a citizen of Massachusetts, and Her- 
man Ely and Stevenson Burke, citizens of 
Ohio, against the New Albany and Sandusky 
City Junction Railroad Company and the city 
of New Albany,— both Indiana corporations, — 
and Thomas L. Smith and thirty-three others, 
citizens of Indiana, and subscribers to the 
stock of said company. 

On the 26th of June, 1868, the defendants, 
the city of New Albany, Thomas It. Smith, 



John S. McDonald, Benjamin F. Scribner, 
Horatio N. Duval, Thomas Danforth, William 
S. Culbertson, John B. Crawford, Ephraim S. 
Whistler, Bela C. Kent, Alexander J. Kent, 
Michael C. Kerr, Isaac P. Smith, John H. 
McMahon, Lawrence Bradley, James Mont- 
gomery, Samuel Montgomery, George V. 
Howk, Bradford E. Scribner, John F. Ander- 
son, John B. Winstandley, Jesse J. Brown, 
and Augustus Bradley, filed a demurrer to the 
bill. Ezekiel R. Day, one of the defendants, 
has filed his answer to the bill, and a cross- 
bill against his co-defendants. Henry Bebar- 
rel, a mere volunteer, has entered an appear- 
ance, and filed his answer and a cross-bill. 
The defendants, who have demurred to the 
original bill, also demur to these cross-bills. 
The case is now before the court on these 
demurrers. 

As to the answer and cross-bill of Beharrel, 
we may as well say at once, that, as he is 
not named In the original bill, and. has not 
been admitted a defendant by the court, he 
is an intruder, and his answer and cross-bill 
are ordered to be taken off the files. We have 
no concern with him in this suit, and advise 
him not to intermeddle in other people's busi- 
ness. 

I. We will first consider the demurrer to the 
original bill. This bill charges that, on the 
14th of November, 1857, in the Floyd, circuit 
court, Indiana, one William F. Pierson and 
Harvey Seymour recovered a judgment 
against said railroad company for fifty-four 
thousand eight hundred and fifty-five dollars, 
as trustee for the present complainants and 
those whose interests they represent, in cer- 
tain proportions stated in the bill; that about 
the 30th of March, 1858, thirteen thousand three 
hundred and sixty-eight dollars and eighty- 
three cents was paid on that judgment, leav- 
ing then due thereon in principal, interest 
and costs, forty-two thousand seven hundred 
and twenty dollars and forty-one cents, no 
part of which has ever been paid; that after- 
wards execution was duly issued on said judg- 
ment and returned nulla bona; and that said 
company then was, ever since has been, and 
now is, wholly destitute of property subject 
to execution, and long since abandoned Its 
enterprize, and ceased to maintain an official 
organization. 

The bill further alleges that the city of New 
Albany, for subscriptions made November 19, 
1S53, to the capital stock of said railroad com- 
pany, is indebted to that corporation in the 
sum of three hundred and ninety-three thou- 
sand dollars, with interest thereon payable 
semi-annually, at six per cent., from and after 
the first of January, 1S56— the principal being 
payable January 1st, 1874; that no part of 
said principal or interest has been paid; that 
more than seventy thousand dollars of said 
interest Is now due; and that "by some pre- 
tended compromise made between said city 
and said railroad company, after said rail- 
road company became insolvent, said city ob- 
tained possession" of the bonds which had 
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been issued on said subscription, and pro- 
cured an attempted concellation of said sub- 
scription—all of -which doings were and are 
illegal, null, and void. 

The bill also avers that the other defend- 
ants to the bill severally subscribed large 
sums of money to the capital stock of said 
company in the year 1853, the amount of each 
of which subscriptions is stated in the bill. 
And it is averred that all these draw interest 
from the first of January, 1855; and that 
no part of the principal or interest has been 
paid. The bill prays that the amount of 
money due by each of the defendants to the 
railroad company be ascertained; that enough 
of the money so found due to pay off the said 
judgment be ordered to be applied to the 
payment thereof; and that such other relief 
as justice and equity require be decreed. 

In support of the demurrer, the following 
objections are urged to 'the bill: 

1. It is argued that, upon the face of the 
bill this court has no jurisdiction of the cause. 
The bill sufficiently states that the complain- 
ants and defendants are citizens of different 
states; so that, under the provisions of the 
constitution and the judiciary act, there can 
be no doubt of our jurisdiction over the per- 
sons of the parties. 

But it is argued that we have no jurisdiction 
of the subject matter of this suit This ob- 
jection stands on the fact that the judgment 
mentioned in the bill, and sought to be en- 
forced in this proceeding, was rendered by a 
state court; and that suitors having elected 
to pursue their remedy in a state court of 
competent jurisdiction, and having obtained 
a judgment there, cannot then abandon that 
forum, and seek the satisfaction of that judg- 
ment in a national court. It is undoubtedly 
a general rule that when the courts have con- 
current jurisdiction of the same subject mat- 
ter, the first that takes the jurisdiction ex- 
cludes the other. Shelby v. Bacon, 10 How. 
[51 TJ. S.] 56; Taylor v. Carryl, 20 How. [61 
U. S.] 5S3; Freeman v. Howe, 24 How. [65 TJ. 
S.] 450. But this rule is subject to many ex- 
ceptions. Indeed, it seems to apply only in 
cases where the parties are the same or stand' 
in privity to each other, and where the points 
in litigation and the redress sought in both 
courts are identical. Thus, in the case of 
Buck v. Colbath, 3 "Wall. [70 IT. S.] 334, it is 
held that the rule in question is subject to 
some limitations, and is confined to suits be- 
tween the same parties or privies seeking the 
same relief or remedy, and to such questions 
or propositions as arise ordinarily and proper- 
ly in the progress of the suit first brought, 
and does not extend to all mattery which 
may by possibility become involved in it. 
. And Mr. Justice Miller, in delivering the 
opinion in that case, said "in examining into 
the exclusive character of the jurisdiction of 
such cases, we must have regard to the nature 
of the remedies, the character of the relief 
sought, and the identity of the parties In the 
different suits. For example, a party having 
20f.ed.cas. — (: 
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notes secured by a mortgage on real estate, 
may, unless restrained by statute, sue in a 
court of chancery to foreclose his mortgage, 
and in a court of law to recover a judgment 
on his notes, and in another court of law, in 
an action of ejectment, to get possession of 
the land. Here in all the suits, the question 
at issue may be the existence of the debt 
mentioned in the notes and mortgage; but 
as the relief sought is different, and the mode 
of proceeding is different, the jurisdiction of 
neither court is affected by the proceeding in 
the other. And this is true notwithstanding 
the common object of all the suits may be 
the collection of the debt." This reasoning 
appears to be sound; and it is applicable to 
the case at bar. Its test is to "regard the 
nature of the remedies, the character of relief 
sought, and the identity of the parties in the 
different suits." Here the nature of the 
remedies is different. The remedy sought in 
the state court was an action at law, followed 
by a fieri facias; but the remedy in this court 
is by a bill in chancery to force the company's 
debtors to pay this judgment. In that case, 
the character of relief sought was to oblige 
the company to pay the debt; in this case, 
the character of relief sought is to make the 
debt from others than the company. -And in 
that action, the parties were not the same as 
in this. It is true, indeed, that in the suit 
in the state court, the present complainants 
appear to have been represented by their 
trustees, and were therefore privies to that 
proceeding; but the defendants in the two 
suits are in no sense the same. None of the 
parties who demur to this bill were parties 
to the action in the Floyd circuit court. As 
to them, that proceeding was res inter alios 
acta. Moreover, this bill does not propose 
to litigate, or in any manner affect, any point 
that was litigated in that action. 

It is argued, however, that the present suit 
is merely ancillary to the case in the state 
court; and that, merely being in aid of it, 
it should be carried on in that forum. Bur, 
though the premises may be true, the conclu- 
sion is a non sequitur. The case of Hatch 
v. Dorr [Case No. 6,206], does not support 
this conclusion. It merely holds that a cred- 
itor's bill, seeking to obtain the fruits of a 
judgment at law is so far a continuation of 
the suit at law originally pending in the same 
court, as to render the citizenship of the par- 
ties to the bill unimportant to the jurisdiction 
of the court 

But, so far as this court is concerned, this 
question must be deemed res judicata. In 
Shields v. Thomas, IS How. [59 TJ. SJ 253, it 
is settled that a bill in aid of a prior decree of 
another court may be sustained in a United 
States circuit court. So, in the case of Barber 
v. Barber, 21 How. [62 TJ. S.] 582, it was held 
that the district court of the United States for 
the district of Wisconsin had jurisdiction to 
entertain a bill to enforce a decree for alimony 
rendered in a sta court of New York. It 
has been argued, indeed, that these cases in 
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Howard are not in point, because the Judg- 
ments attempted to be enforced were not ren- 
dered in the same states respectively in which 
the bills to enforce them were brought. It 
is impossible to perceive how any importance 
can arise from this circumstance. Surely if 
this court can entertain a bill in aid of a judg- 
ment rendered in a state court of New York, 
it could do the same thing if the judgment had 
been rendered in Indiana. But a case in this 
respect exactly like the one at bar has passed 
the ordeal of the supreme court of the United 
States. " We allude to the case of Ogilvie v. 
Knox Ins. Co., 22 How. [63 U. S.] oSO. That 
was a creditor's bill filed in this court in aid of 
judgments at law rendered in the circuit court 
of Knox county, Indiana. It sought to make 
• the debtors of the insurance company liable to 
the payment of those judgments. In every 
respect, the case was almost identical with the 
one under consideration. The case was twice 
in the supreme court (2 Black [67 U. S.] 539), 
and twice that court held the bill good. It is 
true that there is nothing in the case as report- 
ed indicating that any question of jurisdiction 
was raised before that court. But it would 
be presuming too much to suppose that the 
court twice decided that bill to be good, if on 
its very face it appeared that the court in which 
it originated had no jurisdiction of it. Certain- 
ly, if we had jurisdiction in that case, we have 
in this. 

This objection to the jurisdiction is also 
urged on the ground that the complainants 
have a full and ample remedy at law. In In- 
diana, the Code of Civil Procedure provides a 
remedy called "proceedings supplementary to 
execution." 2 Gav. & H. 260. This provi- 
sion of the Indiana Code has been adopted as 
a rule of this court; and it gives a remedy as 
full and ample as the proceeding by creditor's 
bill can give. "Whether, in urging this objec- 
tion, counsel mean to say that the complain- 
ants have a plain and adequate remedy at law 
in the state court that rendered the judgment, 
or in the United States court in which the 
judgment is sought to be enforced, or in both 
these courts, is not very apparent. But, in 
the view I take of the question, this uncertain- 
ty can make no difference. For I think that 
whatever be the force of the statutory remedy 
in aid of execution, it is only cumulative; and 
that it cannot take away the old remedy by 
creditor's bill. 

2. The next objection urged in support of the 
demurrer, is that, on the face of the bill, the 
claim is so stale, that a court of equity ought 
not now to take jurisdiction of the cause. 
Courts of equity are very reluctant to susrain 
a demurrer to a bill on the ground of staleness 
alone, unless it is such that the delay would 
bar a suit at law on the same claim, or unless 
there is a clear and strong analogy between 
the case in chancery and a case at law on 
which a statute of limitation would operate. 

By all the Indiana statutes of limitation, the 
period of time fixed does not begin to run till 
the day on which "the cause of action ac- 



crued." On written contracts and judgments, 
these statutes fix the period of limitation at 
twenty years; on contracts not in writing, the 
period is six years. To which of these periods 
does the case at bar apply? Does the cause 
of action set up in the bill stand on a contract 
not in writing, or on written contracts or rec- 
ords? I think this question is easily answered. 
The judgment for fifty-four thousand eight 
hundred and fifty-five dollars— the various sub- 
scriptions for stock— the executions of divers 
coupon bonds— the failure to effect satisfaction 
of the judgment by execution on it— all of these 
stand on written contracts and records. These 
plainly constitute the cause of action set up in 
the bill. It will not do to say that the fraud- 
ulent cancellation of the city's bonds, as 
charged in .the bill, forms a part of the cause 
of action. For the bill would be good without 
that charge; it was probably only insa-ted in 
anticipation of matter of defense in the an- 
swer. I think, therefore, that the present case 
falls within the limitation of twenty years, and 
not within any other limitation fixed by the 
legislature of Indiana; and that, as all these 
matters arose much less than twenty years ago, 
the objection on the ground of staleness cannot 
prevail. 

3. It Is urged that the bill is defective for 
not making exhibits of copies of the judgment, 
bonds, and subscriptions mentioned in it. I 
think there is nothing in this objection. I 
find no authority to support it On the con- 
trary, the ease of Cecil v. Dynes, 2 Ind. 266, 
is expressly against it In view of the twen- 
ty-sixth rule in chancery promulgated by the 
supreme court, I should think that no exhibit 
need be filed with any bill. 

II. Our next inquiry is as to the demurrer 
to the cross-bill filed by Ezekiel E. Day. This 
cross-bill is filed against Day's co-defendants 
to the original bill. The complainants to the 
original bill are not made parties to it It 
merely proposes a litigation between the de- 
fendants to the original bill, all of whom are 
citizens of Indiana— a litigation in which the 
original complainants have no interest 

The cross-bill charges that Day, besides sub- 
scribing five thousand dollars to the stock of 
the railroad company, as charged in the orig- 
inal bill, also subscribed in addition thereto 
thirty-one thousand one hundred dollars, mak- 
ing all his stock thus subscribed thirty-six 
thousand one hundred dollars; that on this 
stock he has paid thirty-two thousand six hun- 
dred dollars— leaving yet due only three thou- 
sand five hundred dollars; that many of the 
subscribers, like himself, had fully or nearly 
paid up, but the defendants to the cross-bill 
had paid nothing; that these defendants ought 
therefore to pay the debt claimed in the orig- 
inal bill; and that an accounting ought to be 
had among all the subscribers, to ascertain 
how much each has paid and how much he 
owes on his subscription. The cross-bill prays 
for such accounting, for a receiver, and for a 
decree reimbursing Mr. Day and other sub- 
scribers for their proportionate over-payments. 
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Id. fine, it seems to propose that this court 
shall take jurisdiction of all the affairs of the 
railroad company, decree on all the rights and 
liabilities of all the subscribers, and wind up 
that company as an insolvent corporation. 

It is not necessary to spend time on this 
cross-bill. The mere statement of its contents 
plainly indicates that this court cannot take 
jurisdiction of it The parties to it are all 
citizens of Indiana. It attempts to draw into 
the original case a vast amount of litigation in 
which the complainants to the original bill are 
not concerned. The matter of the cross-bill is 
a matter over which the state courts have full 
jurisdiction; and the pendency of the original 
bill here can in no way affect that jurisdiction. 
Besides, it appears to me that it would be un- 
just to postpone the final hearing and decree 
on the original bill till the matters set forth in 
the cross-bill should be decided. The demur- 
rer to the original bill is overruled at the costs 
of the parties demurring. The demurrer to 
Day's cross-bill is sustained, and the same is 
-dismissed at his cost. 

Afterwards, on the first day of June, 1869, 
this cause came on for hearing and final judg- 
ment and decree on the bill, answers, exhibits, 
and depositions, when the following opinion 
and decree were rendered: 

McDONALD, District Judge. The object 
of this bill is to obtain a decree that the de- 
fendants pay the complainants so much of 
their indebtedness by way of subscriptions to 
the capital stock of the New Albany & Sandus- 
ky City Junction Railroad Company, as will 
satisfy the complainants' judgment for fifty- 
four thousand eight hundred and fifty-five dol- 
lars, with the interest thereon and the costs, 
obtained against that company. 

The city of New Albany has filed a separate 
answer; and all the other defendants have 
answered or been defaulted. As there is 
very little dispute touching the facts of 
this case, it is unnecessary to state here the 
particulars of the facts set out in the an- 
swers. The points principally in dispute are 
several important legal questions. And the 
facts disclosed in the answers it will be most 
■convenient to state when we come to examine 
those questions as they are developed in 
the answers and the evidence. 

We shall therefore proceed at once to 
-consider those questions. 

1. It is urged on the part of the city of 
New Albany that, so far as appears in this 
case, she is not, and never was, legally in- 
debted to the railroad company on her sub- 
scription mentioned in the bill. There cer- 
tainly can be no decree against that city un- 
less it affirmatively appears that she is in- 
debted to the railroad company. The bill 
says that said city "is indebted to said rail- 
road company in the sum of three hundred 
and ninety-three thousand dollars, with in- 
terest," &c, * * and that "said indebted- 
ness arose as follows: That on the 19th day 
of November, 1853, the said city, by its 



mayor, duly subscribed to the capital stock 
of said railroad company the sum of four 
hundred thousand dollars, to be paid," &c. 
But it is admitted that, at the time when 
said subscription was made, the city had no 
legal authority to make it. This has, in- 
deed, been decided by the supreme court of 
Indiana, in the case of City of Lafayette v. 
Cox, 5 Ind.38. Butinanswertothisobjection 
to the validity of the subscription, the com- 
plainants rely on an act of the Indiana leg- 
islature, passed February 21, 1855, authoriz- 
ing cities to ratify subscriptions to the stock 
of railroad companies previously made. 
That act declares that city authorities which 
had previously subscribed stock to railroad 
companies, should thenceforth have power to 
ratify the same. 

The bill says nothing of any ratification of 
the subscription under said act But it al- 
leges "that said city, in part payment of its 
said subscription of four hundred thousand 
dollars, executed, issued, and delivered to 
said company two hundred bonds of one 
thousand dollars each; that said bonds had 
interest warrants or coupons attached to 
each for the interest at six per cent * * * 
and that said bonds were delivered to said 
railroad company between the 25th day of 
March and the 9th day of June, 1854," and 
were payable to bearer. And whether this 
allegation is equivalent to an averment of 
a ratification under said act, is a question 
discussed in argument I think this question 
must be decided in the negative. If the 
complainants occupied the position of inno- 
cent purchasers of the bonds issued by the 
city, that circumstance ought perhaps, to 
estop the city from insisting that the bonds 
were illegally issued. But here the founda- 
tion of the complainants' action is a judg- 
ment against the railroad company rendered, 
not on bonds of the city, but on bonds issued 
by that company, and which, so far as ap- 
pears, had no connection with the city bonds. 
The complainants claim to have their judg- 
ment satisfied out of a debt due by the city to 
the railroad company; and if the debt so 
due is not a legal debt, they cannot recover. 
That, at the time when the subscription was 
made, the city had no power to create a legal 
debt thereby, is settled by said decision in 
5 Ind. 38. And it is equally certain that by 
virtue of the act above cited the city might 
have legalized and ratified said subscription. 
But there is nothing in the bill showing that 
such a ratification was ever executed. It 
therefore does not appear by the bill that 
the city is legally Indebted to the railroad 
company. If my attention had been called 
to this defect in the bill when I decided the 
demurrer to it I would have sustained the 
demurrer to it But it was not It now, 
however, becomes a question whether the 
answer of the city has not cured this defect 
It says: "This respondent is advised -that it 
is pretended and claimed by said complain- 
ants and others that said unauthorized and 
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void subscription of stock to said railroad 
company was, after said pretended making 
thereof, ratified by said common council pur- 
suant to power conferred by a subsequent 
act of the general assembly, entitled, 'An 
act to enable cities which have subscribed 
for stock in companies incorporated to con- 
struct works of public utility under the 
56th section of the general act for the in- 
corporation of cities to ratify the same, ap- 
proved February 21, 1855.' But respondent 
says that said unauthorized contract and 
subscription of stock has never been rati- 
fied by said common council or by said city, 
pursuant to the authority conferred by said 
last act, or otherwise; and that the same 
remains and is void." To this answer the 
complainants have filed a general replica- 
tion in the- usual form, which distinctly 
makes an issue on the matters above cited 
from the answer of the city. Issue is fairly 
taken upon them. These allegations in the 
answer, as denied in the replication, supply 
the defect in the bill. There is abundant 
evidence to prove the subsequent ratification, 
and it must therefore follow that the objec- 
tion to the legality of the subscription by 
the city cannot be sustained. 

2. The defendants object that the judg- 
ment set out in the bill is a judgment in 
rem only, and not a judgment in personam; 
and that therefore this action must fail. 
The record of the judgment in question dis- 
closes a proceeding to foreclose a mortgage 
according to the forms and practice of the 
Indiana Code. The complaint in the case 
had the common prayer for foreclosure, 
"and for all other proper relief." The stat- 
ute under -which said foreclosure proceedings 
were had provides that, when there is a 
written agreement to pay the debt secured 
by the mortgage, as there was in the case 
in question, the court should "direct in the 
order of sale that the balance due on the 
mortgage and costs, which may remain un- 
satisfied after the sale of the mortgaged 
premises, shall be levied on any property 
of the mortgage debtor; and that a copy of 
the order of sale and judgment shall be 
issued and certified by the clerk under the 
seal of the court to the sheriff, who shall 
thereupon proceed to sell the mortgaged 
premises, or so much thereof as may be 
necessary to satisfy the judgment, interest, 
and costs as upon execution; and if part 
of the judgment, interest, and costs remain 
unsatisfied, the sheriff shall forthwith pro- 
ceed to levy on the residue of the other prop- 
erty of the defendant." 2 Gav. & H. 294, 295. 

The statute cited undoubtedly contem- 
plated a personal judgment in proceedings to 
foreclose a mortgage. Under it, the prac- 
tice has always been to take personal judg- 
ments for the whole debt secured by the 
mortgage, in such proceedings. The Judg- 
ment in question is on its face a personal 
judgment. It is that the complainants "re- 
cover of said railroad company the sum of," 



&c, "and that said mortgage be foreclosed,'* 
&c. There is nothing in this objection. 

3. On the part of the city of New Albany, 
it is urged that though the said subscrip- 
tion is valid, and though said judgment is 
a personal judgment, yet the city has made 
a perfect accord and satisfaction for the 
said subscription and for the bonds issued 
thereon "to the railroad company, and is 
therefore not liable in this action. If these 
premises are true, the conclusion is inevit- 
able. 

By the city's answer and the evidence, the 
following facts are established: In the year 
1837, the railroad company owed the Ohio 
Insurance Company thirty-six thousand dol- 
lars for borrowed money. In August of that 
year, the railroad company truly represented 
to the city council that the railroad could 
not be built, and that the company was ut- 
terly insolvent; and it thereupon proposed 
that if the city would pay the said debt of 
thirty-six thousand dollars to the Ohio In- 
surance Company, the railroad company 
would release and give up to the city her 
subscription of four hundred thousand dol- 
lars, and the bonds that had been issued on 
that subscription. The city accepted this of- 
fer, and paid said thirty-six thousand dollars; 
and the railroad company cancelled the sub- 
scription and delivered all the bonds she had 
issued on it but seven. At first blush this 
looks like a good accord and satisfaction of 
the debt in question. And it certainly would 
be good if it did not affect the rights of the 
creditors of the railroad company. 

The question arising on this state of facts 
is, Is said compromise valid as against the- 
creditors of the company? It is certain, as 
a general rule, that parties - capable of con- 
tracting may at their pleasure rescind their 
contracts and may settle their mutual obli- 
gations by mutual accord and satisfaction. 
To this rule, however, there are exceptions; 
and the complainants insist that the present 
case is an exception to it 

That at the time of this supposed com- 
promise the railroad company was utterly 
insolvent, and that the common council of 
the city of New Albany had at that time 
notice of that insolvency, are facts explicitly 
stated and admitted in the answer of the 
city. 

Under these circumstances, had the city 
power to annul her subscription by the ac- 
cord and satisfaction mentioned in her an- 
swer? If the creditors of the company had a 
lien on the stock subscribed for the payment 
of their debts, it would seem that the sub- 
scription in question could not be annulled 
without the consent of those creditors. For 
the most prominent exception to the above- 
named rule touching the right of parties to a 
contract to rescind it, is that when the inter- 
ests of third persons have become involved 
in. a contract it cannot be rescinded without 
their consent. In the case of Wood v. Dum- 
mer [Case No. 17,944], Mr. Justice Story held 



[20 Fed. Cas. page 85] 



(Case No. 11,481) PUTNAM 



that the capital stock of a corporation is, on 
general principles, to be deemed a pledge, or 
trust fund, for the debts contracted by the 
corporation; and that since corporators are 
not personally liable for the debts of their 
corporation, the capital stock assumes the lia- 
bility, and to this fund credit is universally 
given by the public as the only means of re- 
payment And he held that, as the capital 
stock is a "trust fund," it might be followed 
into the hands of any person having notice 
of the trust attached to it In Slee v. Bloom, 
19 Johns. 456, where an insolvent corpora- 
tion undertook to discharge its stockholders 
on the payment of thirty per cent, of their 
subscriptions, it was held that such a dis- 
charge was void as against creditors. And 
Mr. Justice Spencer characterizes it as "an 
attempt to get rid of a responsibility which 
the law and common justice imposed." In 
Mann v. Cooke, 20 Conn. 178, a compromise 
of a subscription of stock very much like the 
present was held to be a fraud both on other 
stockholders of the corporation and on its 
creditors. These authorities, and many oth- 
ers to the same effect, establish the rule that 
the unpaid capital stock subscribed to a cor- 
poration cannot, by any agreement between 
the subscriber and the body politic, annul it 
so as to affect the rights of creditors. In- 
deed, a decision' authoritative in this court- 
Bell v. Mobile & O. R. Co., 4 Wall. [71 U. SJ 
59S— goes even farther than this, and holds 
that "it is very clear that a municipal corpo- 
ration * * * could not modify or alter 
the subscription voted by the people" of 
stock to a railroad company, unless author- 
ized to do so by the legislature. 

I conclude, therefore, that this subscrip- 
tion of stock which had been voted by the 
citizens of New Albany, and subscribed in 
pursuance of that vote, thereby became a 
trust fund in favor of the creditors of the 
railroad company, and that they had such 
an interest in it, that, without their consent, 
the subscription could not be annulled. 

4. The defendants set up in their answers, 
as a bar to this action, a former adjudica- 
tion of the complainants' cause of action. 
The answer states that, in February, 1S63, 
one William Lindley filed in the Floyd cir- 
cuit court, Indiana, a complaint against the 
present complainants and others, alleging 
that he— Lindley—was the owner of three of 
the bonds mentioned in the trust deed 
which, as already stated, the railroad com- 
pany executed to Pierson and Seymour, and 
praying a foreclosure and sale of the mort- 
gaged premises mentioned in the trust deed. 
The answers further state that the defend- 
ants to that action, in May, 1864, filed answers 
and cross-complaints thereto; and that such 
proceedings were thereupon had, that the 
Floyd circuit court finally adjudged and de- 
creed, that the present complainants and the 
persons under whom they hold had received 
full payment and satisfaction of the claims 
on which the present action is brought 



In proof of this defense of a former ad- 
judication of the complainants' demand, a 
transcript from the Floyd circuit court is 
produced. By this transcript it appears 
that in February, 1863, a suit was brought in 
said court as alleged in the answers above 
referred to. The suit was brought by Lind- 
ley "for himself and for all others holding 
bonds similar to the three held by him." 
The complaint says nothing about the pay- 
ment or satisfaction of the claims sued on 
in the present suit. By the transcript it ap- 
pears that said suit by Lindley continued on 
the docket till February, 1868, during which 
period answers, replications, cross-com- 
plaints, demurrers, and exhibits "volumi- 
nous and vast" were filed and discussed. 
The transcript shows thai; on the day last 
aforesaid, the complainants in the present 
suit, Putnam, My, and Burke, appeared in 
said suit of Lindley, and, "joining in the 
plaintiff's complaint therein, filed separate 
answers averring therein that they are sev- 
erally the owners and holders of certain of 
the bonds described in the mortgage men- 
tioned in said complaint, and severally de- 
mand judgment for the amount due on their 
several bonds, and the relief asked in the 
complaint." These answers merely set a 
claim to the bonds referred to, and pray 
judgment on them. I have carefully search- 
ed this transcript containing ten thousand 
six hundred and seventy-six lines; and I 
cannot find that these answers of Ely, Put- 
nam, and Burke were ever replied to by any- 
one, or that any sort of issue was ever taken 
on them. Nor does the transcript show that 
any of the parties to Lindley's suit ever sug- 
gested or alleged anything touching the pay- 
ment or satisfaction of the bonds on which 
the claims of Ely, Putnam, and Burke were 
founded. But it appears that afterwards 
the cause was submitted to the court for 
trial without a jury; and the court there- 
upon, among other things, found that all the 
bonds mentioned in said trust deed, includ- 
ing those held by the complainants, Ely, Put- 
nam, and Burke, and their judgment for 
fifty-four thousand eight hundred and fifty- 
five dollars had been fully paid, satisfied, 
and extinguished; and the court rendered 
judgment accordingly; 

It should be noted that the judgment for 
fifty-four thousand eight hundred and fifty- 
five, dollars in favor of Ely, Putnam, and 
Burke, on which their present suit is found- 
ed, and which was rendered on the identical 
bonds in question, was pronounced Novem- 
ber 14, 1857; and that the finding and judg- 
ment declaring these bonds and that judg- 
ment to have been paid, satisfied and extin- 
guished, occurred in February, 1868, while 
the present suit was pending in this court 

Under these circumstances, the defendants 
contend that the finding and judgment of the 
Floyd circuit court in February, 1868, that 
the bonds and judgment in question had 
been paid, satisfied and extinguished, estops 
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the complainants to say that their judgment 
for fifty-four thousand eight hundred and 
fifty-five dollars rendered on these bonds is 
valid and unsatisfied. 

It is not pretended that the record in the 
Lindley suit shows that any issue was made 
touching the payment, satisfaction, or ex- 
tinguishment of the bonds and judgment un- 
der consideration. Nor do the defendants 
rest the matter on that ground. But they in- 
sist that the finding and judgment without 
'such an issue operate as an estoppel. In 
Duncan v. Holcomb, 26 Ind. 37S, it is held 
that "it is only those matters that are in- 
volved in the issues made by the pleadings 
that are considered res judicata." The doc- 
trine of estoppels by records does not apply 
"to points which came only collaterally un- 
der consideration, or were only incidentally 
under cognizance, or could only be inferred 
by arguing from the decree." Hopkins v. 
Lee, 6 Wheat [19 U. SJ 109. In Duchess of 
Kingston's Case, it is settled: "First, that 
the judgment of a court of concurrent juris- 
diction directly upon the point is, as a plea, 
a bar, or, as evidence, conclusive, between 
the same parties upon the same matter, di- 
rectly in question in another court; second- 
ly, that the judgment of a court of exclusive 
jurisdiction directly upon the point, is in like 
manner conclusive upon the same matter be-- 
tween the same parties coming incidentally 
in question in another court for a different 
purpose. But neither a judgment of a con- 
current or exclusive jurisdiction is evidence 
of any matter which came collaterally in 
question, nor of any matter incidentally 
cognizable, nor of any matter to be inferred 
by argument from the judgment." See the 
case in 2 Smith, Lead. Cas. '424, and notes. 
From these authorities, and many others, I 
think the true rule is that to create an estop- 
pel by former judgment, the point in ques- 
tion must either have been admitted on the 
record, or an issue must have been made on 
it and decided against the party against 
whom it is offered in evidence. 

But the defendants, appearing to admit 
the correctness of this rule, have produced 
parol evidence to prove that on the trial in 
the Floyd circuit court, the parties verbally 
agreed to let in evidence, under the answer 
filed, touching the payment and satisfaction 
of the bonds and judgment in question. I 
think it is very clear that parol evidence of 
such agreement is inadmissible. To allow 
parol evidence in aid of the record in order 
to establish an estoppel, is not to be toler- 
ated. What has been done in a court of rec- 
ord must be proved by its record; and to 
prove it by parol would violate the plainest 
principles of law. I am of opinion, there- 
fore, that the supposed matter of estoppel 
set up in this defense does not bar this ac- 
tion. 

5. All the defendants, except the city of 
New Albany and the railroad company, set 
up a defense deduced from the terms of their 



original subscription of stock by them to 
the railroad company, by which it was stipu- 
lated that on the happening of a certain 
event all their subscriptions, except six 
shares of stock to each of them, should 
cease to be binding on them. 

In support of this defense the following 
facts are averred in their answers and prov- 
ed by the evidence: The said railroad com- 
pany was incorporated under the general 
laws of Indiana for organizing railroad com- 
panies. These defendants subscribed the 
articles of association preparatory to the 
organization of the company. In these ar- 
ticles and in their subscription of stock, it 
was stipulated that, if the city of New Al- 
bany should afterwards subscribe to the 
capital stock of the company fifty thousand 
dollars or more, then these defendants 
should only be held for six shares each of 
their respective subscriptions; and that the 
residue thereof should be deemed transferred 
to the city as part and parcel of its anticipat- 
ed subscription. These stipulations were 
provided because all these defendants were 
residents and property holders of the city; 
and it was deemed too great a burden on 
them, to pay both the large subscriptions 
they were making and also their proportion 
of the tax that would devolve on them in 
order to pay the anticipated subscription of 
the city. This arrangement was agreed to 
by all parties. Under it the company was 
organized. Afterwards the city subscribed 
four hundred thousand dollars to the capital 
stock of the railroad company. Thereupon 
the company accepted so much of the city's 
subscription as was necessary for that pur- 
pose in lieu of the subscriptions of these de- 
fendants over and above six shares each, 
and discharged each of them from liability 
to pay on his subscription for more than six 
shares, which each of these defendants then 
fully paid. This arrangement has ever since 
been acquiesced in, and acted on by all 
parties concerned till the present suit was 
commenced. And the substance of the 
whole thing seems to me to have been a sub- 
stitution of a part of the subscription of the 
city for the subscription of each of these 
individual subscribers over his six shares. 
And it seems to have been a reasonable, 
equitable, and honest arrangement And if 
it was lawful, these defendants are not in- 
debted to the railroad company. 

But the complainants contend that this 
arrangement was unlawful. They insist that 
it was unlawful, because the general law 
under which this railroad company was in- 
corporated absolutely requires that, as a 
necessary prerequisite to an incorporation, 
fifty thousand dollars, or one thousand dol- 
lars per mile of the road, must be subscrib- 
ed; and that such subscription must be abso- 
lute, and not contingent on any condition 
whatever. 

I am inclined to think that, in order to en- 
title an association of persons to be incor- 
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porated under the general railroad law of 
Indiana, there must he a prior subscription 
of stock to the amount required, absolute 
and unconditional. By the record and the 
evidence in this case, it does not appear, 
however, that such an amount was not 
absolutely and unconditionally subscribed by 
persons other than these defendants. And as 
it is conceded on all sides that this company 
was duly incorporated, if a conditional sub- 
scription 'alone of the requisite amount 
would make the incorporation invalid, it 
might perhaps be fair to presume that the 
requisite amount had been subscribed by 
others than these defendants. As a general 
rule, it is certain that a conditional subscrip- 
tion of stock is valid under the railroad laws 
of Indiana. And it would seem to be a 
hard rule to hold that, in any such case, the 
condition must be rejected as a nullity, and 
the subscription be deemed valid and uncon- 
ditional. If a conditional subscription be 
unlawful, perhaps it would be more reason- 
able to hold the whole contract void for il- 
legality. 

But be this as it may, I think that the 
most we can make of the matter is this: 
The proceeding to organize under these con- 
ditional subscriptions was perhaps an irreg- 
ularity. Perhaps, for that irregularity, the 
state might have interposed by quo warran- 
to, and put a stop to the corporate proceed- 
ings. But everybody acquiesced in the 
whole thing. The conditions in the sub- 
scriptions . under consideration were carried 
into effect by all the parties concerned at a 
time when it is not pretended that the rail- 
road company was insolvent. It may be 
fairly presumed that these conditional sub- 
scriptions materially contributed to the in- 
ducements which led the city of New Al- 
bany to make her large subscription to the 
capital stock of the company. The whole 
arrangement was perfected, and has been ac- 
quiesced in by all parties. And it is too 
late now, after the lapse of more than fif- 
teen years from its consummation, to set 
it aside, and to hold these men liable to the 
complainants for subscriptions thus dispos- 
ed of. 

I am of opinion therefore that these de- 
fendants are not indebted to the railroad 
company; and that consequently the com- 
plainants can have no recovery against them. 
It follows that, as to all the defendants who 
are sued as individual subscribers to the 
capital stock of the railroad company, the 
bill must be dismissed at the costs of the 
complainants. As to the city of New Al- 
bany, I am of opinion that the complainants 
have made out their case. 

It is therefore ordered, as to the city of 
New Albany, that this case be referred to 
the master with directions to him to ■ascer- 
tain how much is due to each of the com- 
plainants on their judgment for fifty-four 
thousand eight hundred and fifty-five dollars 
mentioned in their bill with interest up to 



the time of his report, as also the costs due 
to them on that judgment; and that he re- 
port the same to this court. 

NOTE. The above statement by Judge Mc- 
Donald that, as to the individual subscribers, 
the bill would be dismissed, must refer to those 
subscribers who had duly prosecuted their de- 
fense, for two of the defendants, Ezekiel R. and 
Silas C Day, were defaulted, and on the en- 
rollment of the decree herein, judgment was 
entered against E. It. Day for $6,230, and 
against S. O. Day for §3,026, with a provision 
that any money collected from the Days should 
be applied in reduction of the decree against the 
city, and upon full payment by the city no ex- 
ecution should issue against the Days. 

To set aside this finding against them, E. R. 
and S. C. Day filed a bill of review in this 
court, on the hearing of which before Judge 
Drummond, November term,- 1872, the prayer 
was granted, and these findings set aside. [Un- 
reported.] 

In the appeal by the city of New Albany the 
supreme court held that the laches of the com- 
plainants was sufficient to bar the relief asked 
in their bill, and reversed the decree so far as 
the city was concerned, and ordered the bill dis- 
missed as to it. New Albany v. Burke, 11 
Wall. [78 TJ. S.J 96. 

In the appeal by the complainants as against 
the individual defendants, the supreme court 
affirmed the decree below. Burke v. Smith, 16 
Wall. [83 TJ. S.] 390. 



Case N"o. 11,482. 

PUTNAM v. The POLLY. 

[Bee, 157.] * 

District Court, D. South Carolina. July, 1800. 

Bottomrt — Necessity. 

The lender of money on bottomry must inform 

himself whether the alleged necessity exists. 

If not, he loses his specific lien on the vessel. 

[Cited in Greely v. Smith. Case No. 5,750.] 

In admiralty. 

BY THE COURT. This is a suit institut- 
ed on a deed of hypothecation given by Da- 
vid Gifford, master of the schooner Polly to 
the actor, John Putnam, for 500 dollars, and 
dated at Kingston in Jamaica on the 5th day 
of May last A claim has been interposed by 
William Whitman, as owner of the said 
schooner by virtue of a bill of sale from 1. 1. 
Hildrup, dated 20th November last, given to 
secure payment of money advanced for said 
Hildrup; and states that, if any such deed of 
hypothecation existed, it must have originat- 
ed in fraud. Claimant therefore, prays that 
his claim may be established, and the libel 
dismissed. It appears from the evidence pro- 
duced in the cause, that the schooner Polly 
sailed from Savannah with a cargo of lumber, 
and arrived at Kingston in Jamaica, in April 
last That the cargo was addressed to the 
house of Davis and Co. who sold the same; 
but refused to advance money to the captain, 
to enable him to return home, alleging that 
Hildrup had already drawn on them for more 

i [Reported by Hon. Thomas Bee, District 
Judge.] 
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than the amount of the consignment It ap- 
peared also that Gifford, thus situated, had 
applied several times to Putnam, the actor in 
this cause, to assist him "With money, as he 
could not proceed to sea without it Several 
witnesses agree in this, and prove that Put-" 
nam consented to advance money, if he could 
obtain good security. Two of the witnesses 
swear that they saw the paper, called a bot- 
tomry bond, brought by Captain Putnam on 
board his vessel. One of them looked over it, 
and swears that this is the same. It appears 
from the exhibits that Putnam had money in 
the hands of Davis and Co. to whom this ves- 
sel was addressed; and that they advanced 
different sums to Gifford, and charged Put- 
nam with 500 dollars, so advanced. In their 
account against the schooner Polly, they also 
give credit for that sum, as borrowed of Put- 
nam for the above purpose. It appears from 
these papers that this charge is dated in the 
schooner's accounts on the 2d May; in Put- 
nam's on the 5th. The deed of hypothecation 
is dated May 5. But Captain Gifford, it is 
proved, was buried on the 1st of May; so 
that according to these statements, the deed 
bears date four days after Gifford's death. 
It states that the advance was made to Gif- 
ford by and with the advice and consent of 
the officers and men of his vessel, which was 
completely repaired, and furnished with nec- 
essaries for the return voyage, to the amount 
of 500 dollars. The seamen contradict this; 
say that the schooner received no repairs in 
Jamaica; and deny that they were ever con- 
sulted upon the subject 

In arguing the cause, it was contended, on 
the part of the claimant, that this deed was 
founded in fraud and collusion. That the 
master of a vessel cannot, in every ease, im- 
pawn her. To this point Viner was quoted. 
14 Vin. Abr. 329. That the deed, being fraud- 
ulent in part, must be considered altogether 
so. That Whitman's bill of sale was of a 
prior date, and that his lien must be pre- 
ferred. On the other side it was contended 
that Putnam actually advanced the money, 
by which he was to gain nothing. And that 
a mere miscalculation as to the sum ought 
not to vitiate the deed. That the deed was 
not fraudulent in its origin, and cannot be- 
come so by subsequent circumstances. Pa- 
rol proof, it was said, could not be admitted 
to contradict it; but the execution of it be- 
ing acknowledged, it must have operation ac- 
cording to its tenor. 

I have, in several former cases, declared 
what I conceive to be the marine law as to 
hypothecation; particularly In the case of 
O'Hara v. The Mary [Case No. 10,467]. It 
is laid down in 3 Mod. 244, that the true 
grounds of a maritime hypothecation are ne- 
cessity, and the want of personal credit The 
reason of the civil law which allows the 
pawning of a Ship on the high seas, or in for- 
eign parts, seems to be plain, viz. that there 
may be circumstances of invincible neces- 
sity; and of this the court of admiralty shall 
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judge. Otherwise, the master's power to bor- 
row money, and pledge the ship for repay- 
ment would be unlimited and ruinous. Lie- 
bart v. The Emperor [Case No. S.340] is full 
to this point, and that was a case on appeal. 
In the present case, it appears that only part 
of the money advanced by Putnam was for 
the use of the vessel; that no consultation 
was ever had with the mariners. That Put- 
nam gave an order for the sum in question 
without informing himself, as he was bound 
to do, whether it was necessary for the ves- 
sel, or not No repairs were made in Ja- 
maica. But as it appears that the captain had 
no personal credit, and could not put to sea 
without some advance, I am of opinion that 
so far as this money answered that necessary 
purpose, it must be considered as a lien on 
the ship. It would be so, by an implied hy- 
pothecation, if no deed existed. I see nei- 
ther fraud, nor collusion, on Putnam's part; 
but if be was not ignorant of what the ma- 
rine law requires in these cases, he was ex- 
tremely inattentive to it It appears by the 
exhibits that a great part of this sum of 500 
dollars was expended for the charges of Cap- 
tain Gifford's sickness and funeral. The ves- 
sel cannot be made liable for this. Davis 
and Co. had no right to apply the money in 
this way; they must settle that with Put- 
nam. As to Whitman's claim under the bill 
of sale, it can have no weight; because his 
money was not advanced for this vessel; at 
least, not in a foreign port 

Upon the whole, I decree that Captain Put- 
nam be reimbursed such sums as he ad- 
vanced to enable the captain of this schooner 
to proceed to sea; and no more. 



Case No. 11,483. 

PUTNAM v. SUDHOFF et al. 

Ll Ban. & A. 19S; i 3 Am. Law Rec. 103.] 

Circuit Court, E. D. Missouri. April, 1874. 

Patents — Failure to Mark Articles "Patent- 
ed" — Act of ]S70. 

1. The suit was brought for the infringement 
of complainant's patent for bottle stopper fasten- 
ers, and the defendant set up as a defence the 
failure of the complainant to mark or stamp 
the patented articles as required by section 38 
of the patent act of 1870 [16 Stat. 203], and it 
appeared that the fasteners made were not so 
marked. The complainant claimed, that such 
marking or stamping would have been so ex- 
pensive as to exhaust his profit on the manu- 
factured article; it was, however, shown that 
the fasteners could have been stamped as re- 
quired by the law: Meld, that the impossibility 
or impracticability of marking or stamping pat- 
ented articles is not dependent upon the ques- 
tion of pecuniary loss or gain to the patentee, 
and that said section 38 was applicable to this 
ease, and that the complainant's fasteners should 
have been marked in compliance therewith; 
and also that the complainant's failure to mark 
them, debarred him from recovering "dam- 
ages." 

i [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 
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2. Whether section 38 of the 'patent act of 
1870 applies to profits, quaere. 

3. In this case the court, instead of granting 
a provisional injunction, ordered an account to 
be kept by the defendants of the infringing arti- 
cles sold by them: Meld, that as section 55 of 
said act seemingly maintains a distinction be- 
tween profits and damages, the equities of this 
case required that, at least, profits from the 
time of the order, should be allowed the com- 
plainant. 

[This was a bill in equity by Henry W*. 
Putnam, praying for an injunction against 
defendants, G. Sudhoff and others, and an 
assessment of damages for using bottle-stop- 
per fasteners made in imitation of the Put- 
nam patent fastener. Letters, patent No. 23,- 
263 were granted to H. W. Putnam March 
15, 1859, and reissued January 24, 1864 (No. 
1,60G). Defendants are soda manufacturers 
In St. Louis. The defense, among other mat- 
ters, set up that complainants' manufacture 
was not stamped with the word "patented," 
together with, the day and year the patent 
was granted, as required by section 33 of 
the act of July 8, 1870; that they were in the 
habit of buying in open market, and could 
not distinguish the genuine from those made 
in imitation.] 2 

D. W. Paul, for complainant. 
Frivelnburg & Rassieur, for defendants. 

TREAT, District Judge. This is a suit in 
equity, for an alleged infringement of a pat- 
ent. The defendants deny the infringement, 
and set up the failure of the patentee to 
mark, as required by law, the patented prod- 
uct. The fasteners made by plaintiff, under 
his patent, were not marked or stamped as 
the law requires. His excuse for not doing 
so is, that such marking or stamping would 
have been expensive, and enhanced the price 
of the manufactured article. The law exacts 
such marking or stamping, unless from the 
character of the article it cannot be done. 
The impossibility or impracticability is not 
made dependant on the question of pecuniary 
loss or gain to the patentee. The object is, 
in all possible cases, to give proper notice to 
the world, that the specified product or ma- 
chine is patented. The wire fasteners of 
plaintiff could, as has been demonstrated, be 
stamped, as required, at a trifling cost. This 
case illustrates the wisdom of that provision 
in the patent law. The fasteners in the mar- 
ket, made by the patentee and others, can 
be distinguished, if at all, only by those very 
familiar with the plaintiff's manufacture. 
Hence, purchasers could not know, whether 
they were buying the patented article or not. 
The provisions of section 38 of the act of 
1870, are therefore, strictly applicable to this 
case. 

The more important question follows: viz., 
whether the "damages," not recoverable in 
consequence of plaintiff's failure to mark, 
are the damages technically considered, as 

2 [From 3 Am. Law. Rec. 103.] 
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contradistinguished from "profits," or include 
profits only. Before the act of 1870, the plain- 
tiff, in equity, recovered of the defendants, 
the profits the latter had made, and, on the 
law side of the court, his damages; and it 
was doubted whether, in equity, he could re- 
cover more than the actual profits defendants 
had made, even though they might, by prop- 
er skill, etc., have made more, or even though 
the plaintiff's loss of profits had been large, 
through defendants' infringement. If that 
rule be applied here, what would the amount 
of recovery be? 

The defendants used many fasteners not 
genuine, and the only profit to them, was 
the difference between what they paid for the 
spurious, and what they would have been 
compelled to pay the plaintiff for the gen- 
uine. The general price was $1.50 per gross. 
True, the plaintiff lost the sale, at that price, 
of the amount of the spurious ones, defend- 
ants used, and the difference in price may be 
far from making good his loss. But, he is 
debarred from damages for his loss, because 
he failed to comply with the law. In one 
sense, he led the defendants into the use of 
spurious fasteners, by not giving the notice, 
through marking, which the law contemplates. 

It seems, that genuine and counterfeit fas- 
teners were in the market, which, when new, 
were hardly distinguishable; that such fas- 
teners continue on the bottles for repeated 
use, (and therein is the peculiar merit of the 
invention); that when they became rusty or 
abraded, they were returned; that genuine 
seeond-hand fasteners were bought and sold; 
and consequently, the purchasers and parties 
using such articles, in the absence of the re- 
quired mark, are easily misled. One of the 
defendants did know, in 1872, that counter- 
feits were in use, but he did not have the no- 
tice required, that any of those used by him 
and his firm, were spurious. 

It is evident, that the defendants have used 
some of the counterfeit articles, and that a 
perpetual injunction should be issued against 
them. But how are they to ascertain* whon 
they purchase, hereafter, new or second-hand 
fasteners, whether they are genuine or coun- 
terfeit? Plaintiff, it seems, sells through his 
agents, and also sells to favored custom- 
ers, not only for their own use, but for re- 
sale by them." In the absence of the proper 
stamp, purchasers, and those who use fasten- 
ers, are apt to be betrayed into infringements 
upon' plaintiff's rights, which he is privileged 
to enjoy only on the terms prescribed by 
law. 

It is very far from clear, that the provi- 
sions of section 38, are not designed to cover 
profits as well as technical damages; yet, as 
section 55, seemingly maintains the distinc- 
tion between them, and as the court, instead 
of granting a provisional injunction in this 
case,, ordered an account to be kept by de- 
fendants, the equities of the case, under the 
patent act, demand that at least profits since 
said order should be given. 
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In view of all the facts, the decree "will be 
for a perpetual injunction, and for the ac- 
tual profits of the plaintiff, to he ascertained 
by the master, said profits to be confined to 
tne difference between the prices paid by de- 
fendants, and those at which plaintiff sold 
the genuine fasteners. Providence Rubber 
Co. v. Goodyear, 9 Wall. [76 U. S.] 801; Good- 
year v. Allyn [Case No. 5,555]; Cowing v. 
Runisey [Id. 3,296]; Goodyear v. New Jer- 
sey Cent. It. Co. [Id. 5,563]; Keplingerv. De 
Young, 10 Wheat. [23 U. S.] 35S; Act 1870, 
§§ 38, 55. 

[For other cases -involving this patent, see 
note to Putnam v. Hickey, Case No. 11,480.] 



Case !N"o. .11,484. 

PUTNAM ei al. v. UNITED STATES. 

[Hempst 332.] i 

District Court, D. Arkansas. Sept. 8, 1846. 

Spanish Land Claims — Partition — Jurisdiction 
—Act op May 26, 1824. 

UDder the act of 26th May, 1824 (4 Stat. 52), 
the district court has no jurisdiction to divide 
and partition a claim among claimants. They 
must go into other courts fox that purpose. 

[Followed in Bullitt v. United States, Case 
No. 2,128.] 

Petition [by A. Waldo Putnam and others] 
for the confirmation and division of a Span- 
ish claim, under the act of 26th May, 1824 
(4 Stat. 52), in the district court of Arkansas. 

L. Janin, S. L. Johnson, and A. Fowler, for 
petitioners. 

S. H. Hempstead, Dist. Atty., for the 
United States. 

JOHNSON, District Judge, said: This 
petition is filed by persons claiming undivid- 
ed interests, by mesne conveyances from the 
grantee, in the grant of Elisha Winter, al- 
leged to have been made in 1797, and for the 
confirmation of which grant, a petition has 
been filed in this court by his legal repre- 
sentatives, and is still pending. The peti- 
tioners in this case pray for the confirma- 
tion of their respective interests, derived 
through such mesne conveyances, or to re- 
ceive scrip proportionate to such undivided 
interests. The petition really is for a con- 
firmation and division by this court of the 
grant made to Winter, according to the al- 
leged rights of these petitioners, as shown 
by the mesne conveyances set out in the 
petition. The district attorney has pleaded 
the pendency of the suit by the heirs of 
Elisha Winter, as to part of the petition, and 
demurred to so much of it as prays a di- 
vision, because he avers that the act of con- 
gress of 26th May, 1823, does not give this 
court any authority to divide or partition 
claims, but merely to confirm or reject them. 
And that is undoubtedly a correct position. 
It was not intended by that act to bring into 

i [Reported by Samuel H. Hempstead, Esq.] 



this court the determination of controversies 
between intermediate claimants, or the ascer- 
tainment of the validity of conveyances, and 
the numerous and difficult questions fre- 
quently, and indeed generally, incident to 
divisions of property. This is a special tri- 
bunal for particular purposes, and armed 
with no such authority. The government 
has afforded grantees and heirs and legal 
representatives an opportunity to test the 
validity of their claims, and if found good 
such claims are confirmed, and this may be 
considered as a judicial renunciation on the 
part of the government of all title. All other 
questions are left to be determined in other 
tribunals of the country. It is no concern 
of the government as to who is the particular 
owner. The real inquiry in these cases is, 
whether the government is the owner; and 
when that is decided against herself, she 
has no further concern in the controversy, 
and certainly cannot allow the owners to 
divide and parcel out their property, and 
•settle their rights as against each other in 
this tribunal. This court has no such juris- 
diction. The plea and demurrer are both 
well taken, and the petition must be dis- 
missed. Petition dismissed. 

On the 31st October, 1846, a motion was 
made to reconsider, but it was overruled by 
the court. 

[NOTE. The petition of the heirs of Elisha 
Winter was dismissed, the claim being rejected. 
This of course defeated any claim the petition- 
ers in this case might have had. Case No. 17,- 
875.] 

Case No- 11,485. 

PUTNAM v. WEATHERBEE et al. 

[2 Ban. & A. 78; Holmes, 497; 8 O. G. 320.] i 

Circuit Court, D. Massachusetts. May, 1875. 

Patents — Bottle-Stopper Fasteners — Antic- 
ipation. 
An invention of an improvement in bottle- 
stopper fastenings, consisting of a U-shaped 
movable wire fastener extending over the top 
of the stopper, and connected with another wire 
surrounding the neck of the bottle; held, not an- 
ticipated by a previously patented U-shaped 
movable fastener made of sheet metal extending 
over the stopper and connected with a sheet- 
metal strap around the neck of the bottle; it 
appearing that the wire fastener possessed great 
practical .advantages over the other, and that 
the result accomplished by it was different, in 
that the wire fastener became imbedded in the 
cork by pressure from within the bottle, and 
yet could be pushed from over the cork with- 
out injury to the thumbs of the operator or to 
the cork. 

[This was a suit in equity, brought against 
Ephraim D. Weatherbee and others for an 
alleged infringement of reissued letters pat- 
ent No. 23,263, granted to Henry W. Putnam, 
January 19, 1864, for an "improvement in 
bottle-stopper fastenings." The invention will 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and by Jabez S. Holmes, 
Esq., and here compiled and reprinted by per- 
mission.] 
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be found illustrated in the reported case of 
Putnam v. Hickey [Case No. 11,480]. The 
present suit came up on a motion for a prelim- 
inary injunction. Although the suit was pend- 
ing in the Massachusetts district, the mo- 
tion was heard by the circuit judge while sit- 
ting at Portland in July, 1874.] 2 

W. H. Clifford and Thomas H. Dodge, for 
complainant. 
Benj. F. Thurston, for defendants. 

SHEPLEY, Circuit Judge. 2 pji the view 
whieh I take of the first claim of this pat- 
ent, which is: "Forming the fastener at the 
part that comes over the cork of a piece of 
wire of a U form, with the ends returned 
and connected to the bottle, in order that the 
pressure on the cork or stopper may cause 
the fastener to hold more securely, as speci- 
fied,"— considering it in connection with the 
specification in the patent, it is not neces- 
sary that the wire which forms the U should 
be returned upon itself in a direction di- 
rectly the reverse of that in which it is be- 
fore the turn; but it is a sufficient compliance 
with the first claim of the patent, if the wire, 
instead of being returned in a reverse direc- 
tion from that which it had before, is re- 
turned at right angles, or approximately so, 
so as to be connected with the wire which 
encircles the neck of the bottle in the man- 
ner specified in the patent In the construc- 
tion which I give to this first claim there 
can be no question that the defendants' con- 
trivance is an infringement. The only ques- 
tion, therefore, for consideration, is whether 
the first claim of this patent be or not a 
valid claim; and that question is one of sig- 
nificance, principally in its relation to the 
Allender contrivance. The Allender contriv- 
ance was considered by the commissioner of 
patents when this patent was granted. The 
disclaimer of the patentee clearly has ref- 
erence to a contrivance like the Allender 
contrivance; and, taking that into considera- 
tion, the patent office granted the patent. It 
has since been sustained by the adjudications 
of several of the federal courts, it has been 
in existence a long time, and it has been re- 
newed by the patent office after the expira- 
tion of the original term. Under these cir- 
cumstances, I think this is a clear case, in 
which the patentee is entitled to the pre- 
sumption, prima facie, which his patent 
gives, aided as it is by the long enjoyment 
and by the adjudications of the courts, and is 
entitled to protection by a preliminary in- 
junction. In the construction which I give 
of the claim, the only defence which could 
be maintained would be to destroy the validi- 
ty of the plaintiff's patent; and I think, 
when the patent has been in existence so 
long, has been renewed after a contest, and 
has been adjudicated in favor of the pat- 
entee by the courts, he is entitled to the 
benefit of it, until the adjudication of some 

2 [From 8 O. G. 320.] ' 



tribunal shall decide that this patent is 
invalid. This case is pending in the Massa- 
chusetts district, and when the court is in 
session there, the order for a preliminary in- 
junction will be issued. I do not express 
any opinion as to the question which has 
been presented in the hearing on this case, 
as to the validity of the issue of this pat- 
ent, with reference to the existence of the 
Allender contrivance; but, as I have before 
said, I think the position in which the pat- 
ent stands entitles the patentee, upon well 
established principles, to the benefit of the 
legal presumption in his favor until that 
question is decided. 

[Subsequently the suit came on for final 
hearing before Judge SHEPLEY. The fol- 
lowing is the opinion of the court at final 
hearing:] 2 

This invention is more particularly ap- 
plicable to fasteners for the corks or stop- 
pers of bottles for aerated waters. These 
bottles are generally filled under a pressure 
of two or three atmospheres, for the pur- 
pose of' holding in solution the carbonic acid 
gas with which the liquid is charged. The 
corks are forced down by the plunger of 
the bottling-machine; and it is desirable to 
have a stopper-fastening which can be turned 
over the cork while the cork is under the 
plunger; which shall hold the cork securely 
against the pressure tending to force .it 
out, and to "trip" the fastener after the 
plunger is withdrawn; whieh can be with- 
drawn in one direction from over the stop- 
per when desired, and left in good condition 
for future use. The nature of the complain- 
ant's invention is stated by him to consist "in 
forming the fastener of wire, bent in such 
a manner that if the pressure upon the cork 
is sufficient to bind said wire-fastener it 
will retain the cork more firmly, and the 
cork required to be pushed in before the 
fastener can be pushed aside, thus causing 
the pressure to render the fastening more 
secure instead of more liable to failure." 

In view of the state of the art as disclosed 
in the evidence, I find nothing in the previous 
inventions relied upon as anticipating the 
complainant's invention whieh requires any 
extended statement, as, if the invention of 
Putnam was anticipated, it must have been 
by the invention described in the letters 
patent (No. 13,338), granted to John Allen- 
der, July 24, 1855— the bottle-stopper fasten- 
er of Allender most nearly approximating 
that of Putnam. 

The Allender fastener, at first glance, ap- 
pears to embody nearly every substantial 
characteristic of the first claim in the Put- 
nam patent Like the Putnam, it is intended 
and adapted for use in bottles to be filled 
with aerated liquids by means of a bottling- 
machine. It has a hinged bail or yoke of 
U form, to allow room for the cork-forcing 

2 [From 8 O. G. 320.] ~~ 
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plunger of the bottling-machine, and to al- 
low the fastener to be applied while the 
plunger is holding down the cork. Like the 
Putnam, it is adapted to be used with suc- 
cessive corks, and is a permanent fastener. 
Putnam appears to have been aware of the 
existence of the Allender patent, for he dis- 
claims "a fastener made of sheet metal with 
a U-shaped opening to pass the plunger;" 
which disclaimer was clearly intended to 
apply to Allender's device. The commission-: 
er of patents, in granting the Putnam patent, 
and. also in extending it when the extension 
was opposed, must have been satisfied that 
the use of the U-shaped wire yoke or bail in 
the Putnam fastener, with its ends returned 
and hinged upon the wire surrounding the 
neck of the bottle, contained something more 
than the mere substitution of the wire U- 
shaped yoke in the Putnam, for the sheet- 
metal U-shaped yoke in the Allender, fas- 
tener. The mere substitution of one known 
material for another in a known combination 
is not the subject of letters patent, though 
such substituted material is a cheaper or bet- 
ter one for the purpose. Bean v. Smallwood 
[Case No. 1,173]; Hotchkiss v. Greenwood, 
11 How. [52 U. S.] 24S; Stimpson v. Wood- 
man, 10 Wall. [77 U. S.] 121. Of late, great 
care has been exercised at the patent of- 
fice, and the recent very intelligent deci- 
sions in the patent office, refusing to issue 
patents where there has been only the exer- 
cise of taste and good judgment, without 
invention, in the substitution of one material 
for another in a known combination, re- 
quire the courts to give to the decisions of 
the office a most respectful consideration. 
I think it appears, from the evidence in this 
case, that there are not only great practical 
advantages in the use of a wire bail over the 
sheet-metal fastener, but that the result 
claimed by the patentee, and aimed at in 
his invention, of imbedding the wire in the 
cork under pressure from within the bottle, 
so that it is impossible to swing the fasten- 
er to the left without first pressing the cork 
downwards, thus preventing the fastener 
from tripping, while at the same time it 
presents a change of form (the convenient 
form of the Putnam fastener allowing it 
to be pressed off or aside from the cork with- 
out injury to the thumbs of the operator or 
to the cork itself), presents a patentable dif- 
ference, and not such a mere substitution of 
one material for another as would exist in 
the case of the substitution of wire of one 
metal for wire formed of a different metal, 
in the same form of fastener. . It is not al- 
ways easy to draw the line of distinction 
between the embodiment of invention and 
the mere exercise of judgment and mechanic- 
al skill, and not without some hesitation 
have I reached the conclusion that there is 
sufficient invention in this case to sustain 
the first claim of the patent, in view of the 
state of the art as existing at the time of 
the Putnam patent. 



The only remaining question, is, as to in- 
fringement. Construing the patent, as I do, 
that the return of the wire from the U does not 
mean necessarily a retroversion of the wire 
in the same direction, and then a bending 
down at right angles or nearly so, towards 
the neck of the bottle, but is sufficiently 
answered by a return at right angles, or 
nearly so, towards the neck of the bottle, the 
infringement in this case is clear. 

The defendants' fastener has the wire re- 
turned so that the direction and result of 
the strain between the neck of the bottle, 
and the surrounding wire, and the U-formed 
fastener is the same as in the Putnam de- 
vice. 

Decree that defendants infringe the first 
elaim of complainant's patent, and for in- 
junction and account. 

[For other eases involving this patent, see 
note to Putnam v. Hickey, Case No. 11,480.] 
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PUTNAM v. YERRINGTON. 

[2 Ban. & A. 237; 9 0. G. 689; Merw. Pat. 
Inv. 518.] i 

Circuit Court, D. New Jersey. March 28, 1876. 

Patents — Want of Novelty — Prior Use — Bur- 
den op Proof — Presumption in Favor op 
Patent— Patentability — Change of Material 
— Reissues— Former Adjudications. 

1. Upon the issues of want of novelty and 
prior use, the burden of proof rests upon the 
defendant. 

2. The presumption is that the patented im- 
provement contains or embraces something 
which is patentable, and which is not contained 
or embraced in the mechanism known at the 
date of the original application. 

[Cited in Atwood v. Portland Co., 10 Fed. 
287.] 

3. Courts of co-ordinate jurisdiction will re- 
fuse, upon the same issues and state of proofs, 
to question the righteousness and propriety of 
former adjudications. . 

4. Mere change of material, without the ex- 
ercise of mechanical skill, is not patentable. 

5. It is the invention of what is new, and not 
the arrival at comparative superiority or great- 
er excellence in that which was already known, 
which the law protects as exclusive property, 
and which it secures by patent. 

6. The scope and object of reissues discussed. 

7. Smith v. Nichols, 21 Wall. [88 U. S.] 112, 
cited. 

[This was a bill in equity by Henry W. 
Putnam against Henry W. Terrington, for 
the alleged infringement of reissued letters 
patent.1 

Thomas H. Dodge and Palmer E. Havens, 
for complainant. 
F. C. Nye and L. C. Ashley, for defendant. 

NIXON, District Judge. The bill is filed 
in this case for the alleged infringement of 
reissued letters patent No. 1,606, for a new 

i [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq . and here reprinted by per- 
mission. Merw. Pat. Inv. 518, contains only 
a partial report.] 
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and useful improvement in bottle-stopper 
fastenings. The original patent was issued 
to the complainant March 15, 1859, for the 
term of fourteen years. This being duly- 
surrendered, he obtained the reissue on the 
19th of January, 1S64, for the residue of the 
term, which was further extended by the 
commissioner of patents for seven years from 
March 15, 1873. The defendant, in his an- 
swer, and afterward by stipulation, admits 
the infringement of the four claims of the 
said reissue, but insists that the said patent 
is invalid for two reasons: First, because the 
complainant was not the original and first in- 
ventor; and second, because the reissue is 
not for the same invention as that shown 
and described in the original patent 

In considering these defences it will be 
necessary to find out, as precisely as we can, 
what the complainant claims in his reissue, 
and then to compare the invention, as thus 
ascertained, (1) with such others as the de- 
fendant has exhibited to prove that the com- 
plainant has been anticipated, and (2) with 
the specifications and claim of his original 
patent. 

The patentee's invention has reference to 
improvements in fastenings for bottle corks 
and stoppers. In the body of the specifica- 
tions to his reissue he states that the nature 
of his invention consists in form i ng the fas- 
tener of wire, bent in such a manner that if 
the pressure upon the cork is sufficient to 
bend the wire fastener, it will retain the cork 
more firmly, and the cork requires to be push- 
ed in before the fastener can be pushed aside, 
thus causing the pressure to render the fasten- 
ing more secure, instead of more liable to 
failure. He also forms joints for securing 
the fastener and forming a hinge upon which 
it may be turned aside, by bending the ends 
of the wires at right angles, or nearly so, to 
the sides of the fastener, and uses a wire for 
attaching the fastener to the bottle in which 
the eyes are formed for receiving the ends 
of the fastener, and on which the fastener 
swings, thus producing by one piece of wire 
a much more simple, effective, and cheap at- 
tachment than any before made. His man- 
ner of using the fastening is thus described: 
"The bottle is placed under the fountain, and 
its neck encircled at the top by the tube that 
conveys the saturated water or other liquid 
into the bottle, the cork being placed in the 
tube above the side pipe that admits fhe 
fluid into the bottle. By turning a stop-cock 
the bottle becomes filled with the liquid, and 
by means of the piston above the cork, the 
cork is forced into the neck of the bottle, the 
fastening being turned aside. When the bot- 
tle is full, and the cork inserted, the pipe is 
elevated, the piston still holding the cork. 
The fastener is then forced over the end of 
the cork, in which position it is held from be- 
ing pressed out by the expansion of the gas." 
He then calls attention to the fact that if the 
pressure of the gas in the bottle is sunlcient 
to bend or spring the wire fastener upward, 



the U-shaped part will assume an inclined 
form with the bend the highest, and the cork 
being swelled up in said bend so that the 
wire is embedded, the cork cannot escape by 
acting under this incline and shoving the 
fastener to the left; neither can the fasten- 
er escape to the right because of the inclina- 
tion itself. Hence, it is sometimes necessary 
to force in the cork before the fastener can 
be released, etc. 

Disclaiming, then, a fastener of sheet metal 
with a XT-shaped opening to pass the plunger, 
he proceeds to state his four claims, as fol- 
lows: "1. Forming the fastener, at that part 
that comes over the cork, of a piece of wire 
of a TJ form, with the ends returned and con- 
nected to the bottle, in order that the pres- 
sure on the cork or stopper may cause the 
fastener to hold more securely, as specified. 
2. I claim a wire fastener for a cork oi stop- 
per, in which the ends of the wire are b;_nt 
nearly at right angles to form the joint or 
hinge on which the fastener is turned, sub- 
stantially as specified. 3. I claim forming the 
eyes for the reception of the fastener, by 
means of a wire bent as set forth. 4. I claim 
a wire fastener for the stoppers of bot- 
tles, fitted so that it can be pressed aside 
from over the stopper, as set forth, in com- 
bination with band or fastening attaching the 
same to the neck of the bottle, as specified." 

If the question before the court was wheth- 
er the plaintiff's reissue was an infringement 
of the Allender patent of 'July 24, 1855, it 
would be of very easy solution. But the latter 
isnowopentothe public by lapse of rime, and 
the real inquiry, therefore, is whether there 
is any patentable improvement in the alleged 
Putnam invention which had not been an- 
ticipated by other inventors. Has "Putnam 
added anything to the previously-known 
mechanisms and contrivances for securing the 
stoppers in bottles containing aerated liquids 
which furnishes some new and useful re- 
sults? The mere change of material used in 
the construction of the fastener, of course, 
is not invention; it is only the exercise of 
mechanical judgment. The substitution of 
wire for tin, for instance, hardly adds enough 
to the domain of knowledge to raise the per- 
son to the dignity of an inventor who first 
thought of making such a change. 

The supreme court, in the recent case of 
Smith v. Nichols, 21 Wall. [8S U. SJ 112, has 
stated all that need be said upon this point. 
It was there held that, "a mere carrying for- 
ward, or new or more extended application 
of the original thought, a change only in form, 
proportions, or degree, the substitution of 
equivalents doing substantially the same 
thing in the same way, by substantially the 
same means, with better effects, is not such 
invention as will sustain a patent." It is the 
invention of what is new, and not the ar- 
rival at comparative superiority or greater ex- 
cellence in that which was -already known, 
which the law protects as exclusive proper- 
ty, and which it secures by patent. 
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Bearing this fact in mind, has any new 
result been produced by the substitution of 
wire for tin which entitles the complainant 
to be reckoned the inventor of a patentable 
improvement? If any, it is found in the first 
claim of the reissue. It is there stated and 
claimed to follow from the use of the wire, 
that the stronger the pressure upon the cork 
or stopper the more securely will the fastener 
hold. This result arises because the wire, un- 
like the tin, presents a very small surface to 
the cork, and because the increased pressure 
from within the bottle forces up the cork 
around the wire, enveloping it, or causing it 
to become embedded in the cork. It must 
be regarded as an important and valuable ad- 
dition to the efficacy of the Allender inven- 
tion, if the allegation of the complainant con- 
tained in the specifications of his reissue be 
true, that the notch in the metal strap of the 
Allender fastener "allows the cork to project 
at this point, and, by springing up the metal 
on the sides of the notch from an inclined 
plane against which the pressure acts, to force 
the fastener aside and relieve the cork." The 
complainant, then, by the substitution of an 
equivalent, claims to have accomplished a 
new and beneficial and better result; and while 
it may be true, as was so strongly urged by 
the counsel for the defendant, that Putnam in- 
fringed the Allender patent in putting his im- 
provement into practical and working form, 
nevertheless, it do.es not follow— now that the 
former belongs to the public— that it may be 
so used by the public as to include the com- 
plainant's improvement. 

Upon the issue of the want of novelty and 
prior use, the burden of proof rests upon the 
defendant. It is for him to show, to the sat- 
isfaction of the court, that the complainant's 
invention has been anticipated. The pre- 
sumption is in favor of the patent, and that 
the Putnam improvement contains or em- 
braces something which is patentable, and 
that is not contained or embraced in the 
mechanism known at the date of the original 
application. This is emphatically true in the 
present case, for the evidence shows that it 
was not granted without a controversy and 
careful examination. The Allender and the 
I. C. Day patent, and the De Graw applica- 
tion rejected December 4, 1855, were all con- 
sidered by the commissioner, and, notwith- 
standing its apparent resemblance to some of 
the devices exhibited in these, it was issued 
in 1859. It stood without successful impeach- 
ment until 1864, when it was surrendered and 
a reissue obtained, undergoing at that time a 
re-examination by the commissioner of pat- 
ents. At the expiration of the original pat- 
ent, in 1873, after another contest before the 
proper authorities of the patent office, its life 
was extended for seven years longer. 

The question of its validity and novelty has 
also frequently been before the courts: (1) in 
the Eastern district of Wisconsin in 1871; (2) 
in this district in 1872; (3) in the Eastern dis- 
trict of Missouri in the same year; (4) in the 
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district of Connecticut in the same year; (5) 
again in the Eastern district of Missouri in 
1874; and (6) in the district of Massachusetts 
in 1S75; and in every case the patent has been 
sustained. The records of these several suits 
have been exhibited here, and I have examin- 
ed them with some care to ascertain whether 
any reason existed for the charge of the de- 
fendant's counsel on the argument that in 
none of them were the real merits of the con- 
troversy involved or the proper defences set 
up. In some of them, and especially in the 
one in this district, the contest was chiefly 
made on the motion for a preliminary injunc- 
tion, but they all seem to have been under 
the management and control of able counsel, 
and the results have been acquiesced in by 
the defendants without appeal. Under these 
circumstances it requires an exceptionally 
strong case to induce me to reach a different 
conclusion. Apart from the interest of the 
public that strife should cease, much defer- 
ence is due to the judgment of every court of 
co-ordinate jurisdiction; and appreciating as 
I do the candor and ability of the learned 
judges who presided in these cases, I should 
hesitate and indeed refuse upon the same is- 
sues and state of proofs to question the right- 
eousness and propriety of their decisions. 

But I am inclined to think that the defense 
in this case has been more full and able than 
in any of the previous suits, owing doubtless 
to two reasons: First, because the defendant 
has had all the light and experience afforded 
by the investigations of previous contests; 
and, second, because he has enjoyed the pro- 
fessional services of the counsel who has been 
heretofore in the employ of the complainant 
in maintaining the validity of the patent, and 
who is presumed to have become familiar 
with the weak places, if any there be, of the 
complainant's armor. 

But notwithstanding the presumption in fa- 
vor of the patent, and notwithstanding the 
adjudication in support of its validity, after 
comparing the reissue with the various de- 
vices shown in the Allender, Day, Chalus, 
Menage and Bougg, Bufnoir and Master pat- 
ents, and De Graw's rejected application, I 
am not able to perceive upon what principle 
the second, third, and fourth claims can be 
sustained. I do not find anything in the 
second and third; nor do I observe any sub- 
gestion of new methods which are not clearly 
equivalents for what was before known and 
used. The fourth is a combination of the 
subject-matter or elements embraced in the 
first, second, and third claims; and although 
inventors are allowed to obtain patents for a 
combination, when all the constituents are 
old, provided a new and better result is reach- 
ed, yet when the patentee gets all that he 
has invented or discovered in one claim it is 
better that he should not be permitted to set 
up and embarrass the public with another 
claim which gives no additional security or 
protection to his invention. It is therefore 
the opinion of the court that the first claim 
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only of the complainant's reissue should be 
sustained. The remaining inquiry is, wheth- 
er the reissue is void for being a different 
invention from the one described in" the orig- 
inal patent? This question is determined 
by observation and comparison of "the spec- 
ifications and claims of the two instruments. 
The section of the act which authorizes a re- 
issue requires that it shall be for the same 
invention, and that it shall not contain any 
new matter. It is not meant by this, as the 
counsel for the defendant seems to insist, 
that no new or different language should be 
employed. The very object of the reissue is 
to give an opportunity to an inventor to 
change, modify, and correct his specifica- 
tions or claims to the extent necessary to 
cure defects and supply deficiencies arising 
from inadvertence, accident, or mistake, and 
without any fraudulent or deceptive inten- 
tion. By the introduction of new matter I 
understand such an enlargement of the orig- 
inal specifications or claims as to include 
combinations or results which did not neces- 
sarily flow from the invention as originally 
stated and described. 

I have carefully compared the complain- 
ant's patent, as first obtained, with his re- 
issue. The statement of his invention and 
the figures used to illustrate it are the same 
in both cases. Not a device or instrumental- 
ity appears in the second that was not ex- 
hibited in the first He states results in the 
reissue which were not stated in the original 
patent, and which were omitted, I presume, 
because he did not know, until he was 
taught by experiment, that such results 
would follow. But an inventor is allowed 
to do this in a reissue without subjecting 
himself to the imputation of incorporating 
new matter. He is entitled to all the uses 
to which his patent may be applied, and to 
all the beneficial results which legitimately 
follow the use of his instrumentalities. The 
principal new effect which he sets forth in 
the reissue, and which he failed to note in 
his former specifications and claims, is the 
substance of the first claim, to wit: Such a 
formation of the new fastener over the cork 
that the pressure thereon may cause the 
fastener to hold more securely, as specified. 
No new device was needed to accomplish 
this result, and hence the claim falls within 
the objects and purposes of a reissue. 

There must be a decree against the de- 
fendant for infringing the first claim of the 
complainant's patent, and an order for an 
injunction and an account, 

[For other cases involving this patent, see 
note to Putnam v. Hiekey, Case No. 11,480.] 
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PYE et al. v. JENKINS et aJ. 

[4 Cranch, C. C. 541.] i 

Circuit Court, District of Columbia. May 
Term, 1835. 

Uxdoe Influence — Conveyance bt Daughter 

to Father— Reversion Dependent 

upon Father's Life Estate. 

Bill in equity to set aside a deed from a 
young daughter to her father, of all her estate, 
of which he had a life estate as tenant by the 
curtesy. Mdd, that the deed should be set aside 
m equity, both on the ground of the relation of 
the parties, and the conveyance being of a re- 
version, to the party who had the life estate, and 
without valuable consideration. 

The complainants [Sally Maria Pye and 
Edward Arell Pye], infants, by their father 
and next friend, James B. Pye, alleged: That 
a share of the real estate of Richard Arell, 
in the county of Alexandria, D. C, and in 
Virginia, descended to their mother Eleanor, 
the daughter of George Jenkins, subject to 
his life estate as tenant by the curtesy, she 

being then an infant years old. That 

she continued to reside with her father until 

her marriage with James B. Pye, in , by 

whom she had the complainants; and in 

, died leaving the complainants her heirs 

at law. That she was never informed of the 
extent of the properly to which she became 
entitled by the death of her mother, from 
whom the property descended to her, and had 
no means of acquiring information on the 
subject That very soon after she attained 
the age of twenty-one, while she still remain- 
ed under her father's roof, and remaining 
ignorant of the extent and value of her rights, 
the said George Jenkins, availing himself of 
his parental authority, and of the habit of 
implicit obedience and submission on the part 
of his child, procured from her a conveyance 
of all her interest in the estate of the said 
Richard Arell, her grandfather, dated the 15th 
of March, 1813, a copy of which is exhibited. 
It recites that "whereas Richard Arell, late 
of the town of Alexandria, hath departed this 
life intestate, leaving a considerable real es- 
tate, consisting of lots, lands, and ground- 
rents, in and about the town of Alexandria, 
and in the state of Virginia; and whereas 
the said Eleanor A. Jenkins, in right of her 
mother, Mary Jenkins, now deceased, be- 
came entitled to a share or dividend of the 
real estate of the said Richard Arell, de- 
ceased, subject, however, to the life estate of 



i [Reported by Hon. "William Cranch, Chief 
Judge.] 



PYE (Case No. 11,487) 



the said George Jenkins, her father, and the 
Said Eleanor Jenkins is desirous of convey- 
ing her reversionary interest in the said real 
property to the said George Jenkins, her 
father: Now this indenture witnesseth that 
the said Eleanor A. Jenkins, for and in con- 
sideration of the sum of one dollar, to her in 
hand paid, the receipt whereof, &c, doth 
grant, bargain, and sell, alien, release, and 
confirm to the said George Jenkins and his 
heirs, all the real estate and ground-rents, of 
every description whatsoever, which the said 
E. A. Jenkins became entitled to, in right of 
her mother, Mary Jenkins, deceased, out of 
the estate of the said Richard Arell, deceased, 
and the reversion and reversions, remainder, 
rents, issues, and profits, and all her right, 
title, and interest in and to the estate of the 
said Richard Arell, deceased, whether divided 
or undivided; to have and to hold the same 
to him and his heirs forever." The bill fur- 
ther states: That the consideration mention- 
ed in the deed was merely nominal, and that 
it was never pretended that she ever received 
any valuable consideration for executing the 
deed. That it transferred all the property 
and estate of every description to which she 
had any right, and left her wholly destitute 
of support, and entirely dependent on her 
father, who was a man of large fortune. 
That the deed, under those circumstances, 
must be deemed to have been made in trust 
for the said Eleanor and her heirs. That the 
deed, having been made wholly without con- 
sideration, operates only as a resulting trust 
in favor of the said Eleanor and her heirs. 
That, if it was not intended as a trust, it 
was obtained by undue influence of the fa- 
ther, and is therefore void in equity. That he 
sold and conveyed part of the property, and 
died in 1831, having left no valid will of his 
real estate. That he left two children by 
another wife, to wit, the defendants, John J. 
Jenkins, and Mary, now wife of Robert Mor- 
row, who, with the complainants, are his 
heirs at law. That John obtained adminis- 
tration of the estate of his father; and, with 
his sister, claims an interest in the real es- 
tate conveyed by the said Eleanor to her 
father, and that John has received the rents 
and profits. The complainants say that they 
are not disposed to disturb the title of pur- 
chasers if they can receive the purchase- 
money or an adequate compensation. 

The answer of John J. Jenkins admits that 
George Jenkins married Richard Arell's 
daughter Mary, who died June 8th, 1796, in- 
testate, during the life of her husband, and 
leaving an infant daughter, Eleanor, born 
September 17tl», 1790, and who married James 
B Pye, in 1815, and died July 19th, 1818, 
leaving' two infant children, the complain- 
ants. That Mary's right in her father's es- 
tate descended to Eleanor, subject to the ten- 
ancy for life of her father by the curtesy. It 
insists on the validity of the deed from Elean- 
or to her father, and avers that it was made 
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"freely and voluntarily, and without the 
smallest constraint or undue influence what- 
ever, and with a full knowledge of the nature 
and extent of her rights," and with the fixed 
and avowed purpose of enabling her father 
so to dispose of and manage the said property 
as should, in his judgment, turn it to the best 
account, and best enable him to do equal 
justice to all his family. It denies that she 
was brought up in seclusion, as suggested by 
the bill, and avers that she was educated in 
the best schools, and had* every means of in- 
formation as to her rights that could be ex- 
pected or desired. That George Jenkins died 
on the 8th of April, 1831, leaving a will, and 
making this defendant sole executor. But 
the will was not so executed as to transfer 
real estate; but it directs his Alexandria 
debts to be paid out of the rents of the Alex- 
andria estate; and they have been so applied. 
That no account has been kept of the re- 
pairs; and that Pye, and his children, the 
complainants, have received from George in 
his lifetime several thousand dollars, in bank- 
stock and otherwise. It relies upon the 
length of time since the date of the deed, 
loth March, 1S13, to the commencement of 
this suit, April 7th, 1832; about nineteen 
years. 

It was agreed by the counsel in cause that 
the answer of John J. Jenkins should stand 
for that of Morrow and wife; and it was 
admitted that at the date of the deed George 
Jenkins was a man of large fortune, and so 
continued until his death, and that the deed 
conveyed all the estate to which Eleanor was 
in any manner entitled. 



Mr. Taylor, for plaintiffs, cited Morse v. • 
Royal, 12 Ves. 370; Wright v. Proud, 13 Ves. 
137; Newman v. Payne, 2 Ves. Jr. 200; Watt 
v. Grove, 2 Schoales & L. 492; Whichcote v. 
Lawrence, 3 Ves. 741; Hatch v. Hatch, 9 
Ves. 292; Purcell v. MeNamara, 14 Ves. 91; 
Revett v. Harvey, 1 Sim. & S. 502; 1 Tarn. 
421; Hylton v. Hylton, 2 Ves. Sr. 547; Wal- 
ler v. Armistead, 2 Leigh, 11; Kirby v. Tay- 
lor, 6 Johns. Ch. 242. 

W L Brent, contra, cited 4 Kent, Comm. 
305;" Lloyd v. SpiUet, 2 Atk. 150; 4 Kent, 
Comm. 462, 465; 2 Cruise, Dig. "Deed," c. 2i, 
§ 45; Jackson v. Garnsey, 16 Johns. 189; TJn- 
derwod v. Hitchcox, 1 Ves. Sr. 279; 2 Har. 
& G. 102; Chiles v. Coleman, 2 A. K. Marsh. 
299; Butler v. Haskell, 4 Desaus. Eq. 688; 
Hatch v. Hatch, 9 Ves. 297; 2 Eq. Cas. Abr. 
282; Cory v. Cory, 1 Ves. Sr. 19; Wycherley 
v. Wycherley, 2 Eden, 177; 1 Eden, 340, 341. 

THRUSTON, Circuit Judge, and MOR- 
SELL, Circuit Judge, being absent, the case 
was submitted, upon the argument of the 
counsel and the authorities cited, to CRANCH, 
Chief Judge, to be considered in the vacation, 
who, on the 9th of July, 1835, filed the fol- 
lowing opinion: _ 

The answers having denied all restraint and 
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undue influence, and liaving averred, that the 
deed was made with, a full knowledge of the 
nature of the extent of the rights of the 
grantor, and these averments, being respon- 
sive to the allegations of the bill, are evi- 
dence for the defendants; and, as there is no 
contradictory evidence, it is conclusive on 
that point. The case of the complainants, 
therefore, rests wholly upon the invalidity of 
the deed by reason of the relative situation 
and circumstances of the parties at the time 
of the transaction. It is the simple case of a 
deed of gift from a young daughter to a 
wealthy father, conveying all her property, 
and leaving herself entirely destitute. Her 
estate was a reversion expectant upon the 
death of her father, who was tenant by the 
curtesy. She was, therefore, not only in a 
situation to be operated upon by parental in- 
fluence, but in that of an expectant heir, deal- 
ing for a reversion, and parting with it for an 
adequate consideration. 

There are many cases decided upon the 
principle that the party contracting was not 
perfectly free to act, and the other party has 
availed himself of his power or influence; 
and in such cases it has not been deemed nec- 
essary that there should have been actual 
fraud or imposition; but, from the relative 
situation of the parties, a court of equity will 
suppose that the party was not free to act, 
and will set aside the contract, as not hav- 
ing been made with his full and free assent. 
Among the relations which a court of equity 
looks upon with a suspicious eye are those of 
guardian and ward, parent and child, trustee 
and cestui que trust, tutor and pupil, attor- 
ney and client, master and servant, and the 
cases of expectant heirs and reversioners. In 
all these cases the court requires the party 
seeking to avail himself of the contract to 
show that it was fairly made, for full and 
valuable consideration, and with full knowl- 
edge, by the party sought to be bound by it, 
of all the circumstances and of all his rights; 
and in some of these eases the mere relation 
of the parties is sufficient to vacate the con- 
tract. 

In Morse v. Boyal; 12 Ves. 371, the lord 
chancellor said: "The authorities connect- 
ed with this case are not many, and the 
principles are perfectly clear. One class 
of cases is that of contracts that may be 
avoided, as being contrary to the policy of 
the law, which are interdicted for the wisest 
reasons. Of that kind are a deed of gift ob- 
tained by an attorney while engaged in the 
business of the author of the gift; a deed 
by an heir, when of age, to his guardian; 
purchases of reversions from young heirs, 
when of age." "To that class of cases I 
shall add the case of a trustee selling to 
himself. Without any consideration of 
fraud, or looking beyond the relations of the 
parties, that contract is void." "In all these 
instances there is no necessity for evidence; 
the contract is interdicted by the policy of 
20 fed. cas.— 7 



the law." "I have no difficulty in, saying I 
should not have regretted to have found that 
the rule extended to such a case as this- 
Finding that there is so much difficulty ins 
supporting a purchase by a trustee frona 
the cestui que trust, that the transaction! 
ought to be guarded with that necessary de- 
gree of jealousy running so near the verge, 
it might better be embraced under the policy 
of the law." 

In Wright v. Proud, 13 Ves. 137, the prin- 
ciple of "the rule of guardian and ward," 
say the plaintiff's counsel, "has been carried 
so far that a conveyance to a brother by an 
orphan living with him as one of his family, 
though no particular fraud appeared, was 
set aside upon the ground of the relation 
enabling him to exert an undue influence." 
And they cited the ease of Griffin v. De 
Venule, 3 Wood, App. 16, 1 Gwil. Bac. Abr. 
109; 3 P. Was. 131. Mr. Cox's note. 

In Osmond v. Fitzroy, 3 P. Wms. 131, the- 
court said: "Young heirs, even when or 
age, are under the care of a court of equity."" 
In that case a voluntary bond by an heir- 
twenty-seven years old was set aside. > 

In the ease of the Duke of Hamilton v.. 
Lord Mohun, 1 P. Wms. 118, the lord chan- 
cellor said that "this was within the com- 
mon case of equity's relieving an heir 
against any private agreement with his 
father, upon the marriage of the heir; as^ 
where the father covenants to settle an es- 
tate on the marriage, and the heir private- 
ly agrees to pay back so much out of it to> 
the father, the heir is under the awe of his 
parent in such case, and not supposed to 
act freely, for which reasons courts of equity 
relieve against such private agreements." 

In Hatch v. Hatch, 9 Ves. 292, 297, the- 
lord chancellor said: "If the court does not 
watch these transactions with a jealousy al- 
most invincible, in a great majority of casesr. 
it will lend its assistance to fraud." 

In Cray v. Mansfield, 1 Ves. Sr. 381, the 
master of rolls says: "But there is another 
proper head of equity for the consideration; 
of this court which will always hold a very- 
strict hand over 'all deeds, purchases, andL 
conveyances obtained from young gentle- 
men soon after coming of age, by persons^ 
presuming too much on the confidence re- ■ 
posed in them, and drawing them in to exe? 
cute the deeds." 

In Hylton v. Hylton, 2 Ves. Sr. 54S, the 
lord chancellor said: "Where a man acts as 
guardian, or trustee in the nature of guard- 
ian, for an infant, the court is extremely 
watchful to prevent that person's taking ad- 
vantage immediately upon his ward or 
cestui que trust coming of age", and at the 
time of settling accounts, or delivering up 
the trust, because an undue advantage may 
be taken. It would give an opportunity 
either by flattery or force, by good usage 
unfairly meant or by bad usage imposed, 
to take such advantage; and therefore the 
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principle ,of the court is of the same nature 
■with, relief in this court on the head of 
public utility, as in bonds obtained from 
young heirs, and rewards given to an at- 
torney pending a cause, and marriage bro- 
cage bonds. All depends upon public utility, 
and therefore the court will not suffer it, 
though perhaps in a particular instance there 
may not be actual unfairness. Upon that 
ground I went in the case cited, in which 
I have added at the end of my note takett 
at the hearing of the cause: 'To be abso- 
lutely set aside, being between a guardian 
and his ward just come of age, and on rea- 
son of public utility.' " 

In Waller v. Armistead's Adm'r, 2 Leigh, 
14, the deed was by a ward of full age to 
his guardian. The court of appeals in Vir- 
ginia said: "So many undue advantages 
may be taken in such cases, by means of the 
influence which may in various ways be exer- 
cised by the guardian, that the law, on a 
principle of public policy, vacates all such 
conveyances without proof of any actual 
fraud whatever." 

In Kirby v. Taylor, 6 Johns. Ch. 249, the 
ward had given a release to her guardian, 
six months after she came of age. Chancel- 
lor Kent says: "It [the release] is not 
necessarily to have been presumed to have 
been obtained by undue influence, like bonds 
from young heirs, or gifts or conveyances, 
and lucrative bargains from wards." 

In Kevett v. Harvey, 1 Sim. & S. 502, the 
solicitor acted as guardian. The ward gave 
a release two months after he came of age. 
The vice chancellor set it aside, saying: 
"This case must be governed by the prin- 
ciples which apply to a guardian and his 
ward." 

In Butler v. Haskell, 4 Desaus. Eq. 702, 
the court says: "There seems to be two 
classes of decided cases on this subject- 
one where the relation of the parties is such 
that no contract can be permitted on any 
terms if sought to be relieved against as 
the ease of attorneys dealing with clients, or 
trustees selling to themselves; the other 
where the relation of the parties does not 
interdict all contracts on the subject of the 
trust; but where, a confidence being reposed, 
the court looks with a jealous eye at the 
conduct of the agent, and will set aside the 
contract if there be any considerable inade- 
quacy of price in the transaction, and more 
especially if there be any weakness or neces- 
sity in the vendor." 

In Carpenter v. Heriot, 1 Eden, 342, the 
lord keeper said: "It appears to me that 
the bond was obtained by parental influence. 
I am, therefore, of opinion, that it ought to 
be cancelled." 

In Huguenin v. Baseley, 14 Ves. 273, a 
deed by a widow to a clergyman and his 
family, obtained by religious influence and 
confidence, was set aside. See, also, Norton 
v. Relly, 2 Eden, 286, where an annuity was 



set aside, because obtained by spiritual as- 
cendency and religious delusion. 

In Gubbins v. Creed, 2 Schoales & L. 217, 
the lord chancellor said: "In the simple case 
of a mortgagor giving a lease to the mort- 
gagee there would not, perhaps, be ground 
sufficient to impeach the lease; but if there 
be any more, the court will look into the 
transaction with the greatest possible jeal- 
ousy; and if it prove to be a contract for 
a lease in consideration of forbearance, it is 
a contract for more than the law allows for 
forbearance, and is then usurious. I do not 
think that this case comes precisely within 
that decision; but it is manifest that Creed 
took advantage of his situation as mortga- 
gee; and, if he did, the court cannot permit 
him to hold that advantage." 

In Evans v. Llewellin, 1 Cox, Ch. 333, 339, 
2 Brown, Ch. 150, the deed was set aside as 
improvidently obtained, for an inadequate 
consideration, from persons in low circum- 
stances, and unapprised of their right until 
the time of transaction, though no misrepre- 
sentation or actual fraud, whatever, appear- 
ed to have been used. 

The master of rolls, Sir Lloyd Kenyon 
(March 5th, 1787J, in page 339, etc., said: 
"The cases of infants dealing with guard- 
ians, and of sons with fathers, all proceed 
upon the same general principle, and estab- 
lish this: That if the party is in a situation 
in which he is not a free agent, and is not 
equal to protecting himself, this court will 
protect him. I do not know that the court 
has drawn any line in this case, or said, 
•Thus far we go, but no further;' it is sufli- 
cient for me to see that the party had not 
the protection which he ought to have had, 
and therefore the court will harrow up the 
agreement I am of opinion, in this ease, 
the party was not competent to protect him- 
self, and therefore this court is bound to 
afford him such protection \ and therefore 
these deeds ought to be set aside as being 
improvidently obtained." 

In Jeremy's Equity Jurisdiction (page 399), 
it is said: "There are many cases in which 
this court will interfere to prevent improvi- 
dent persons, or those claiming under them, 
from the consequences of their acts, where 
there is no express fraud, nor any peculiar 
relation between the parties, nor that injury 
to the interests of third persons which 
would, separately, invalidate the transac- 
tion, but in which there exists such a com- 
bination of circumstances, partaking, in a 
slight degree, of some or all of the grounds 
of suspicion hitherto noticed, as to induce 
this court to exert a control, and in respect 
to which it is held advisable not to give too 
particular reasons for its determinations." 
In Gwynne v. Heaton, 1 Brown, Ch. 9, the 
lord chancellor (Thurlow) said: "The heir of 
a family, deading for an expectancy in 
that family, shall be distinguished from or- 
dinary cases; and an unconscionable bar- 
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gain made ■with liim shall not only be looked 
upon as oppressive in the particular in- 
stance, and therefore avoided, but as perni- 
cious in principle, and therefore repressed. 
This must be taken to be the established 
principle." "In those cases fraud is not the 
ground of relief; it is the example and per- 
nicious consequences. It is contended that 
this case is not within the view. I think no 
man's case can be more so than an heir ex- 
pectant of an estate tail, and the father in 
possession of another estate, so that he 
stood fully in the situation which has served 
as an example of unequal dealing, in former 
times." 

In Young v. Peachy, 2 Atk. 258, a convey- 
ance by a daughter to her father, obtained 
for one purpose, was attempted to be used 
by the father for another purpose. This 
was set aside. Lord Chancellor Hardwicke 
says (in page 258): "In the present case the 
recovery was suffered for one purpose, and 
is attempted to be made use for another; 
and though it had been objected, the allow- 
ing the evidence of this sort is against the 
statute of frauds and perjuries, yet, if that 
objection should be allowed, the statute 
would tend to promote frauds, rather than 
prevent them. For these reasons, therefore, 
I declare, though there had been no other 
circumstances in the case, I should have 
been of the opinion that the recovery ought 
to have been " set aside; but the case is 
greatly strengthened when it comes to be 
considered that this was a recovery obtain- 
ed by a father from his child; and, when 
that is the case, it affords another strong 
circumstance in order to relieve the plain- 
tiffs. In the case of Glisson v. Ogdon, be- 
fore Lord Chancellor King, that circum- 
stance was strongly relied upon; but his 
lordship refused to give relief, for he said 
it was a fair bargain between a father and 
his child, and he would not weigh in golden 
scales whether the consideration was exact- 
ly even or not. In March, 1731, there was 
an appeal to the house of lords from that de- 
cree. Upon the appeal the lords laid great 
weight upon that circumstance, that the con- 
veyance was obtained by the father from his 
daughter in distress, and the decree of Lord 
Chancellor King was reversed." 

From these authorities it. seems to be per- 
fectly clear that the deed from Eleanor Jen- 
kins to her father, George Jenkins, ought 
to be set aside, both on the ground of the 
relation of the parties, and the conveyance 
being of a reversion to the party who had 
the life estate, for an inadequate, or rather 
for no valuable consideration. The inter- 
locutory decree, suggested by the plaintiff's 
counsel, may be drawn up. 

The March term was then adjourned to the 
27th of May; the Alexandria May term being 
held in the intermediate time. 

A -final decree, in favor of the complainants, 
was rendered in 1837, which was reversed, upon 
appeal to the supreme court, in 1838. 12 Pet 
£37 U. S.] 241. 
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Case No. 11,488. 

PYE v. UNITED STATES. 

[1 Hayw. & H. 90.] * 

Circuit Court, District of Columbia. June 4, 
1842. 

Larceny— Testimoni- to Sustain Indictment. 

An indictment for larceny cannot be sustained 
on the testimony of the prosecuting witness that 
he loaned the confederate of .the prisoner money 
with which to gamble, and on the prisoner win- 
ning the money, faent off with it notwithstanding 
the objection of the witness, who stated, "I 
hope you d:d not bring me around here to rob 
me instead of selling me a coat." 

In error to the criminal court. 
[This was an indictment for larceny against 
Thomas Pye.] 

J. M. Carlisle, for prisoner. 

P. It. Fendall, for the United States. 



. DUNLOF, Circuit Judge. The indictment 
charges in substance, that the petitioner did 
feloniously steal, take and carry away four 
instruments in writing, each of the value of 
two dollars, of the goods and chattels of one 
Adams, and did feloniously steal, take and 
carry away four pieces of paper, being of the 
value of six and a quarter cents, of the goods 
and chattels of said Adams. The jury brought 
in a verdict of guilty. The defendant, by his 
attorney, moved that the verdict be quashed, 
being insufficient and erroneous. On due con- 
sideration the court overruled the motion and 
gave the following judgment: That the de- 
fendant pay a fine of eight dollars and be im- 
prisoned in county jail for four months. 

Before the jurors retired, the attorney for 
the defendant filed the following bill of ex- 
ceptions: The United States proved by 
Adams, a competent witness, duly sworn in 
the cause, that on the afternoon of December 
22, 1841, he was induced by the prisoner to 
accompany him to a certain stable for the 
purpose of examining a coat which the pris- 
oner had offered to sell him very cheap; that 
before they entered the stable Jefferson 
Roach came in, and after some further con- 
versation between the three concerning the 
coat, and promises on the part of Pye and 
Roach to produce the coat, Pye and Roach 
produced a pack of cards and played there- 
with; that Roach applied to said Adams for 
a loan of money to make a bet with Pye; 
that after much solicitation said Adams lent 
said Roach four two dollar orders of the 
Baltimore Company; that Roach and Pye 
immediately made a bet which Roach lost, 
and handed over to Pye the money he had 
borrowed from Adams, exclaiming to Adams, 
"He has won all my money and yours too, 
now what am I to do to pay you?" that Ad- 

i [Reported by John A. Hayward, Esq., and 
Geo. C. Hazleton, Esq.] 
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anas exclaimed, "Gentlemen, I hope you did 
not bring me around here to rob me instead 
of selling me a coat;" that Pye said, with an 
oath, that he would keep the money; that no 
coat was ever produced by either Pye or 
Roach or any one else; that Pye went away; 
tnat Roach went out with Adams in pursuit 
■of Pj-e, but took Adams in a direction diCL'ei- 
ent from that in which Pye had gone; and 
that Adams advised with two cousins of his, 
and got a warrant for apprehending Pye and 
Koaeh. Adams further stated that when he 
lent Koaeh the money, he expected Roacia to 
return it in a few minutes, whether he should 
lose or win the bet; and that Roach prom- 
ised to return it in a few minutes. The Unit- 
ed States further proved by John Key that on 
an evening about three weeks ago he saw 
Roach and Pye together in front of Mrs. 
Riley's on Pennsylvania avenue, between ad 
and 4!/2 streets; that he heard Pye say to 
Roach, "I have got all that fellow's money," 
and saw them divide the money. That he did 
not see what particular money it was, but 
saw that it was paper money; that witness 
did not know who was the man referred to 
as "that fellow"; and that he had not heard 
Pye making said exclamation or saw Pye 
and Roach dividing money on any other oc- 
casions. The United States proved by Lam- 
bert S. Beck that he was employed by Ad- 
ams to arrest Pye and Roach on a charge of 
swindling; that he saw Roach with others 
at the house of Spencer Day, near the rail- 
road depot; that Roach, as soon as he saw 
witness, ran away; that Pye was then point- 
ed out to witness as if apparently hiding 
from him; that witness seized him, and be- 
fore witness told him what he was arrested 
for, Pye said he did not know Adams, had 
never seen him, and that he was at home 
when Adams was robbed of his money in the 
stable; that Pye denied that he had any 
money at all. Witness searched him at the 
magistrate's office and found upon him a five 
dollar note said to be. of a broken bank, and 
a few copper coins; that witness took him 
to jail; that Pye then declared that he had 
no other money whatever; that witness 
searched him and found between his draw- 
ers, which were very tight and tied below, 
and his flesh, some Rails-money, witness 
thinks a two-dollar note and a one-dollar 



note; that when they dropped from him on 
the floor, he very slyly and quickly slipt his 
foot over them; witness enquired how he 
came by them, and he gave no account; that 
they were the same kind of money which Ad- 
ams had sworn he had lost. Witness further 
proved that Mrs. Riley's is very near the 
stable where the money was lost; that Pye 
and Roach and others were in the habit of 
frequenting Mrs. Riley's, but their principal 
rendezvous was at Spencer Day's. The Unit- 
ed States further proved by Robert Dall, that 
a two-dollar Baltimore & Ohio Railroad order, 
which witness produced on the trial, and a 
one-dollar order of the same money, which 
was not produced, were found on the prisoner 
in the manner stated. The United States fur- 
ther proved by the said Adams, that after 
the cards were produced as aforesaid, and 
before the said Roach applied to the prosecu- 
tor, Adams, for a loan of money as aforesaid, 
he had endeavored to induce the said pros- 
ecutor to join in the game or to stake some 
money by way of bet thereupon, but that 
the said prosecutor positively refused to do 
so, and said he knew nothing about gamb- 
ling and would not risk any money upon it; 
that subsequently, upon the application of 
the said Roach, the said prosecutor willingly 
loaned him the railroad orders as afore- 
said, as a loan of money, thinking Jeff a 
pretty clever fellow, confidently trusting he 
would repay the said loan to him however the 
game might result, or whether he lost or 
won thereupon. 

Whereupon, the prisoner, by his counsel, 
prayed the court to instruct the jury, that 
upon the evidence so offered by the United 
States, if believed to be true, the prisoner is 
entitled to an acquittal; which instructions 
the court refused to give; and the defendant 
excepts, and prays the court to sign and seal 
this bill of exception, which is done accord- 
ingly, this 26th March, 1842. 

James Dunlop. 

On hearing the argument of the counsel for 
the defendant and of the attorney for the 
United States, THE COURT reversed the- 
judgment of the criminal court. 
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Case Wo. 11,489. 

Ex parte QUAGKENBOSS. 

[1 N. T. Leg. Obs. 146.] 

District Court, S. D. New York. 1842.1 

VOLUNTARY BANKRUPTCY — FRAUDULENT PREFER- 
ENCES— Act of 1841. 

By the 2d section of the bankrupt act [of 1841 
(5 Stat. 440)], it is declared, "that in case it 
shall be made to appear to the court in the pro- 
ceedings in bankruptcy, that the bankrupt, his 
application being voluntary, has subsequent to 
the first day of January last, or at any other 
time in contemplation of the passage of a bank- 
rupt law, by assignment or otherwise, given or 
secured any preference to one creditor over an- 
other, he shall not receive a discharge, unless" 
&c. The meaning and intention of the legis- 
lature is, that in case the bankrupt (his appli- 
cation being voluntary) gives or secures a pref- 
erence to one creditor over another, at any time 
subsequent to the first of January, 1841, he is 
debarred of a discharge; or if he makes such 
preference at any other time in contemplation 
of the passage of a bankrupt law, he incurs the 
same disability. Where, therefore, it appeared 
that a bankrupt had in December, 1840, de- 
clared that the house of which he was a partner 
would proceed to arrange their affairs, sell their 
stock of goods at auction to protect some con- 
fidential debts, and then make an assignment 
and await the passage of the bankrupt law, and 
that prior to 1st of January, 1841, certain pref- 
erences had been given to creditors, held, that 
such preferences were made with a knowledge 
that a bankrupt law was in progress through 
congress, and the probability of its becoming a 
law, and were therefore made and given in con- 
templation of bankruptcy, and that the bank- 
rupt was therefore not entitled to a discharge 
and certificate. 

[In the matter of John M. Quackenboss, a 
bankrupt Heard on application for dis- 
charge.] 

Thompson & Nieol, for creditors. 

Muloek & Selden, for petitioner, cur. ad vult. 

BETTS, District Judge. Objections are tak- 
en on the part of the various creditors to the 
final discharge of the bankrupt, and full proofs 
have been given therein before Commissioner 
Cambreleng. The objections by the different 
creditors, with some slight diversity in form, 
concur substantially in these points: First. 
That the bankrupt in contemplation of the pas- 
sage of a bankrupt law sometime during the 
year 1840, by assignment or otherwise, gave 
or secured a preference to one or more of his 
creditors over others. Second. That he has so 
done since the first day of January, 1S41. 
Third. That since the passage of the act, the 
petitioner in contemplation of bankruptcy has 
given preferences, &c, bringing the case by 
proper allegations within the terms of the two 
first clauses of the second section of the act. 
Fourth. That the petitioner gave preferences, 
&c, to creditors since the first day of January, 
1841, without averring that it was done in 

i [Affirmed in Case No. 11,490.] 



j contemplation of bankruptcy. Fifth. That he 
has wilfully concealed property in his posses- 
sion at the time he filed his petition. 

It was contended on the argument in behalf 
of the creditors, that any preference given by 
the petitioner amongst his creditors since the 
first of January, 1841, bars him of a discharge, 
and on the part of the bankrupt it was stren- 
uously urged that he could not be "prejudiced 
by such preference, unless given by him in con- 
templation of his own bankruptcy or the pas- 
sage of a bankrupt law. The clause of the act 
containing the provision most relied on is a 
paragraph of the second section, and declares: 
"In case it shall be made to appear to the court 
in the course of the proceedings in bankruptcy, 
that the bankrupt, his application being volun- 
tary, has, subsequent to the first day of Jan- 
uary last, or at any other time in contempla- 
tion of the passage of a bankrupt law, by as- 
signment or otherwise, given or secured any 
preference to one creditor over another, he 
shall not receive a discharge, unless, &c, &e." 
The true reading of the clause is by no means 
clear and certain. "In contemplation" may, 
with equal aptitude and consonance with the 
rules of syntax, be associated exclusively with 
its immediate antecedent "any other time," or 
be transferred to the object and subject of ac- 
tion, "the bankrupt," and in the latter case ap- 
ply alike to preferences made after the first of 
January, and before that day. If the latter 
reading be adopted, then no preference when- 
ever made will prevent a discharge, unless it 
was given in contemplation of the passage of 
a bankrupt law, and if the other be the true 
acceptation of the clause, every preference, 
&c, given since the first of January, 1841, to 
one creditor over another, will of itself, ex- 
clude the bankrupt from the benefit of a cer- 
tificate. The punctuation of the clause sep- 
arates it from direct connection with the pre- 
ceding member, and leaves it an independent 
one, to stand in junction with that one de- 
manded by the sense and intent of the provi- 
sion. 

The general purpose of congress is distinctly 
manifested by the introductory part of the sec- 
tion, that forbids a discharge to a bankrupt, 
who in contemplation of bankruptcy, shall 
make any future payments, securities, &c, for 
the purpose of giving any creditor a preference 
or priority over his general creditors. It has 
been justly observed by Judge Story that the 
future in view of congress had relation to the 
time of the passing of the act, and not the pe- 
riod of its going into operation. Hutchins v. 
Taylor [Case No. 6,953]. There was accord- 
ingly an enactment in force when the clause 
in. question was introduced, which deprived a 
party of the benefit of .a discharge, if in con* 
templation of bankruptcy he secured a prefer- 
ence amongst his creditors subsequent to the 
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19th of August, 1841; or if he at any time 
made a voluntary conveyance or transfer of his 
property, &c, to any person not being a bona 
fide creditor or purchaser. These restrictions 
apply to involuntary bankrupts equally as to 
voluntary ones; and therefore congress clear- 
ly intended to legislate further in respect to the 
latter, by interdicting the privilege of a dis- 
charge to them in the circumstances there in- 
dicated, in a manner differing their situation 
essentially from that of involuntary bankrupts. 
These circumstances are to be so arranged and 
interpreted, if practicable, as to give meaning 
and bearing to every part of the sentence, and 
also so as not to render it a mere repetition of 
previous provisions. 

In disposing then of the phrase "in contem- 
plation of the passage of a bankrupt law," it 
must be obvious that congress could not mean 
to refer it to acts done subsequent to the 19th 
of August, 1841. The expression in that sense 
would be absurd, for a person could not be sup- 
posed to act with a view to the passage of a 
law already in existence; and accordingly, 
if it necessarily attaches to and qualifies both 
members of the sentence, then the acts there 
denounced must cease to be of any ill conse- 
quence to the bankrupt committing them after 
the day of the enactment of the law. If, to 
avoid such implied abrogation of the provi- 
sions, contemplation of the passage of a bank- 
rupt law is rendered as tantamount to a con- 
templation of bankruptcy, (a freedom of ver- 
sion which would be most cautiously used in 
the construction of statutes,) the expression 
then would become a mere tautology, leaving 
the voluntary applicant in identically the same 
situation he was already placed by the former 
clause. So, also, the clause itself would em- 
body a mere repetition of idea in the two para- 
graphs if both cany with them the qualifica- 
tion placed next the last one; for "any other 
time" anterior would embrace the period in- 
tervening after the first of January preceding 
with equal certainty as if expressed in terms. 
These are considerations which usually pre- 
vail with courts, to give the language of a stat- 
ute, obscure or equivocal on its face, such con- 
struction as shall rescue it from the difficulties 
they infer. I think it is readily effected in 
this instance by disregarding the punctua- 
tion, at least so far as not to receive that 
as a certain index of the intention of con- 
gress, to break into distinct members a sen- 
tence which, without the pause, would nat- 
urally read as one, and which union would 
relieve the whole clause from ambiguity or 
discrepancy. The meaning I give the section 
is that in case the bankrupt, his application 
being voluntary, gives or secures a prefer- 
ence to one creditor over another, at any time 
subsequent to the first of January, 1841, he is 
debarred a discharge; or, if he makes such 
preference at any other time, in contempla- 
tion of the passage of a bankrupt law, he in- 
curs the same disability. 

The history of the legislation of congress 
on this subject will tend to confirm this con- 



struction of the clause. "Without going fur- 
ther back, the journals of both houses of 
congress show that through the year 1840 
memorials from every section of the United 
States were crowding in, most of them urg- 
ing strenuously the adoption of a bankrupt 
law, and some remonstrating against it, but 
all evincing that the public attention was 
extensively awakened to the subject. On 
the first day of April, 1840, a bill was intro- 
duced into the senate by Mr. Webster, on 
notice, and on the third another by Mr. 
Tallmadge; and both bills were reported 
back by the judiciary committee, with an 
amendment by the minority on the 22d of 
April; and on the 12th of June the bills, 
after reference to a select committee, were 
again reported to the senate, with Mr. Wall's 
amendment; and the same committee, by 
Mr. Crittenden, also reported on that day 
a new bill, which latter was passed by the 
senate on the 25th of June, and subsequently 
by the house, the 19th of August. (Senate- 
Journal, 1840-41.) From the close of the 
year 1840 to the final passage of the bill there 
could, accordingly, be no ground to doubt 
that the attention of every business man 
in the community was directed to the sub- 
ject, nor but that he contemplated such 
event. Accordingly, congress would aptly 
adopt the 1st of January, 1841, after which 
these acts denounced as prejudicial to gen- 
eral creditors, done by a bankrupt, should 
be accepted to have been done with a view 
to the operation of that law; and this pre- 
sumption of law would supersede the neces- 
sity of proof of the fact 

Probably no measure of legislation has 
ever attracted more general attention and 
remark, and it would be almost as super- 
fluous to require evidence that merchants 
were aware a bankrupt law was in agita- 
tion and might probably pass, and to exact 
testimony to the fact, as that congress was 
in session that year. The terms of the stat- 
ute are, then, made peremptory and absolute 
as to a voluntary applicant for the benefit 
of the act, who gives preference to one 
creditor over another subsequent to that 
day, and he stands incapacitated to sue for 
a discharge. When a like preference has 
been made at any other time, the presump- 
tion of law is not applied, and it must be 
shown by testimony to have been done in 
contemplation of the passage of the act. 
A mere speculative expression or conjecture 
would not amount to the contemplation de- 
manded by the statute. The acts of the 
party should be such as to evince he shap- 
ed his proceedings with a view to the ex- 
istence of the law, or to provide against its 
operation; and then he will be deprived of 
a discharge under it, whether m fact he 
believed or not that it would pass. Looking 
forward to and making arrangements for an 
event would be contemplating its occurrence, 
although there might be no settled belief, 
or even expectation, of its arrival. The same 
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import Is not to be affixed to the term "con- 
templation" in this clause, as in the first mem- 
bers of the same sentence, "in contempla- 
tion of bankruptcy" being an act of mind 
relating to the individual alone, his own 
secret purpose or thoughts, or his own con- 
sciousness of his condition and ability to 
meet his debts; and, even in respect to this, 
Judge Story holds that acts of transfer and 
conveyance of property, fraudulent in regard 
to the general creditors, would create a legal 
Intention, not to be overcome or counteracted 
by his actual private intention. Arnold v. 
Maynard [Case No. 561]. But "contempla- 
tion of the passage of a bankrupt law" is 
not an act of personal purpose, a mere in- 
tent springing out of and limited to an in- 
dividual mind. It is a participation in the 
common understanding of those connected 
and acting together in society, and has re- 
lation to public polity— the proceedings of 
government, - notorious to everybody, and, 
accordingly, is to be inferred as a fact in 
respect to particular citizens, when it be- 
comes a general impression, with the com- 
munity of which they are members. Ves- 
sels hurried to sea, or turned back to port, 
when the public mind is occupied with, ques- 
tions of war, embargo, or other changes af- 
fecting the enterprise, are held to take the 
step in contemplation of such event, al- 
though those deciding and directing their 
course may not believe the event will hap- 
pen, and, indeed, may be deeply persuaded 
of the contrary. 

These suggestions as to the construction of 
the act of congress will have been sufficient- 
ly extended to indicate the application of 
the proofs given in the present case. The 
bankrupt, on his examination, testified that 
his house failed in November, 1840, then 
owing about $100,000, and that preferences 
were given to secure their endorsers to §20,- 
000. They also conveyed to one of their 
largest creditors a house and lot in Buffalo, 
and secured some further preferences prior 
to the first of January, 1841. Tnese faets 
being proved by the bankrupt, his counsel 
was allowed, by way of cross-examination, 
to Inquire of him whether he made the pref- 
erences in contemplation of the passage of 
a bankrupt law, and he answered that he 
did not The counsel for the creditors ex- 
cepted to the admissibility of the question 
and answer. 

It is not now necessary to discuss or de- 
cide the exception, and it will accordingly 
be passed by, because it is clearly establish- 
ed by the proof that the bankrupt knew ef- 
forts were making to obtain the passage of a 
bankrupt law, that the measure was under 
consideration before congress; and he de- 
clared, in December, 1840, to Mr. Salston- 
stell, that his house would proceed to ar- 
range their affairs, sell their stock of goods 
at auction, to protect some confidential debts, 
and then make an assignment, "and await 
the passage of a general bankrupt law." 



Similar language was used In November or 
December, 1840, to Mr. Bogardus, a clerk 
of one of the creditors, the bankrupt mak- 
ing a threat towards some of his creditors, 
who were pressing the house with suits, 
"that next winter, congress would, doubt- 
less, pass a bankrupt law. They (the house) 
would go in for that." In opposition to 
this, evidence was offered of repeated dec- 
larations of the bankrupt in the fall of 1840 
that he did not believe a bankrupt bill 
would be passed by congress; of his hav- 
ing signed a remonstrance against it at that 
time, and, generally, that he was opposed 
to the measure; that in the fall, previous to 
his failure, when prevailed upon by Mr. 
Jewett to contribute §25 to aid the passage 
of the law, he declared his belief the bill 
would not pass, and his opposition to one 
proposed because it was not compulsory in 
its character. The competency of these dec- 
larations need not be debated now, because 
it is manifest that, if admissible evidence, 
they cannot weigh against his more deliber- 
ate assertions to his creditors, accompanied 
by acts of preference; and also because, 
from the construction of the statute before 
indicated by the court, preferences made 
with a knowledge that a bankrupt law was 
in progress through congress, and the proba- 
bility or possibility of its becoming a law, 
being in view by the bankrupt at the time, 
must be deemed to have been made and " 
given in contemplation of its passage with- 
out regard to his private belief. » 

Second. After the first of January, 1841 r 
a conveyance was made to some creditors in 
part payment of their debt of a house and 
lot in Buffalo, and in the same month vari- 
ous cash payments to other creditors of the 
firm, and in February a full assignment of 
the effects of the house. This assignment 
is not furnished the court; it is represented 
by the petitioner to have been in trust for 
all the creditors of the firm, and without 
preferences; and, if of that character, can- 
not affect the case, such assignment not be- 
ing interdicted by the act The conveyance, 
however, to Jones & Co., and the payments 
to B. B. Day & Co., Geo. M. Griggs, H. L. 
Clarke, &c, all being subsequent to the 
first of January, and each of them giving 
and securing a preference to one creditor 
over another, fell directly within the terms 
of the act declaring "the bankrupt shall not 
receive a discharge unless the same be as- 
sented to by a majority in interest of those 
of his creditors who have not been so pre- 
ferred." No such assent being in proof, 
I, accordingly, refuse to decree a discharge 
to the petitioner. 

The other points made by the objections 
are not passed upon. The judgment of the- 
court is placed specifically upon this: that 
the bankrupt, in so far as he made prefer- 
ences of payment in December, 1840, made 
them in contemplation of the passage of the 
bankrupt law, and that the preferences made 



QUACKENBOSS (Case No. 11,490) 

after the first of January, 1841, bar bis re- 
ceiving a certificate, whether made in con- 
templation of the passage of the law or not, 
there being no such assent of creditors as 
will save the disability. 

[On appeal to the circuit court, the decree of 
this court was affirmed. Case No. 11,490.] 



Case "KTo. 11,490. 

In re QUACKENBOSS. 

[Beits' Scr. Bk. 105.] 

Circuit Court, S. D. New York. Nov. 28, 1842.1 

Preference made in Anticipation of Passage 
of Bankrupt Law of 1841. 

[Here knowledge of the possibility or probabili- 
ty that a bankrupt law would be enacted, and 
the making of a preference with such knowledge 
in the year 1840, does not bar a discharge undei 
the act of 1841 (5 Stat 440), unless the prefer- 
ence was made with a view to getting the benefit 
of the act.] 

[Appeal from the district court of the Unit- 
ed States for the Southern district of New 
York. 

[In the matter of John Quackenboss, a 
"bankrupt, of the firm of Griggs, Quacken- 
boss & Day, the bankrupt's application for 
a discharge was denied. Case No. 11,489. 
Applicant appeals.] 

Muloek & Selden, for petitioner. 
H. Nicoll, for creditors. 

Before THOMPSON, Circuit Justice. 

In this case the petitioner bad been opposed 
"by Wm, B. Bend and other creditors, on the 
grounds (1) that some time during 1840 he 
had, in contemplation of the passage of the 
bankrupt law, preferred certain creditors; 
<2) that he had so done since January, 1841; 
and there were other objections of similar 
import, which the creditors aver debarred 
the petitioner from obtaining his discharge, 
unless a majority of his creditors assented 
thereto. The matter was referred to a com- 
missioner to take evidence therein, which 
was done, and reported to the court, and it 
appeared that in November and December, 
1840, the petitioner had not only given pref- 
erence to a certain class of creditors, termed 
''confidential creditors," but had declared 
that his house would proceed to arrange their 
affairs, sell their stock of goods at auction 
to protect some confidential creditors, then 
make an assignment, and await the passage 
-of the bankrupt law. In opposition to this, 
■evidence was offered of repeated declara- 
tions by the bankrupt in the fall of 1840, 
that he did not believe a bankrupt law would 
, pass, of his having signed a memorial 
against it, and was generally opposed to the 
measure proposed, because it was not com- 
pulsory in its character. It was further in 
evidence before the commissioner that in 
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January. 1841, a conveyance was made to 
some creditors in part payment of their 
debts,* of a house and lot in Buffalo, and in 
the same month various cash payments were 
made to other creditors of the firm, and in 
February a full assignment of the effects of 
the house was made for the benefit of all 
the creditors. 

Under these proofs the case came before 
Judge BETTS, who in an able and elaborate 
opinion decided that the bankrupt had made 
preferences in contemplation of the passage 
of the bankrupt act, and his discharge and 
certificate was refused especially on that 
ground, Judge BETTS deciding also that the 
payment made in January, 1841, would bar 
his receiving such discharge, whether in con- 
templation of the passage of the act or not, 
there being no assent of his creditors to a 
discharge. From this decision the bankrupt 
appealed, and the case was adjourned to the 
circuit court, where it came up yesterday 
before a jury, Judge THOMPSON presid- 
ing. 

The evidence before the jury was nearly 
similar to that taken before the commis- 
sioner, there being nothing to vary in any 
material point the aspect of the case as 
presented to Judge BETTS. The bankrupt 
insisted that Judge BETTS had erred in his 
interpretation of the second section of the 
act, in both the particulars in which it 
applied to this case: First. That in suppos- 
ing that "in contemplation of the passage 
of a bankrupt law" does not apply to both 
of the periods of time referred to in the prior 
clause of the sentence, that is, subsequent, 
as well as prior, to the 1st January, 1841. 
Second. In supposing that the word "con- 
templation" means merely knowledge or in- 
formation that congress was deliberating or 
acting, or was about to deliberate or act, 
upon a bankrupt bill, which in some form 
or other might or might not become a law. 
Contemplation means that the bankrupt had 
in view the passage of the act, and gave 
preferences in consequence. 

Judge THOMPSON differed with Judge 
BETTS upon the first point taken by the 
bankrupt, but concurred with him on the 
second of the act. He did not think it suffi- 
cient for the bankrupt to have knowledge of 
the probability or the possibility that the law 
would pass. The act of preference must 
have been made with some inducement. It" 
must be done with some view to derive the 
benefit of the law. "With reference to the 
acts of the bankrupt to January, 1841, it was 
for the jury to say if they were in contem- 
plation of the passage of the law, under 
the construction given to the second section. 
If they believed the evidence on the sub- 
ject of the declarations of the bankrupt in 
November and December, 1840, they must 
find that he had the intention then of avail- 
ing himself of the benefit of the law. 
The jury rendered a verdict for the credi- 
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Sors, thus deciding that the bankrupt should 
aot receive a discharge and certificate. 

In the matter of John Quackenboss, a bank- 
rupt. This was an appeal in bankruptcy, 
under the 4th section of the bankrupt law, 
trom an order of Judge BETTS, denying the 
bankrupt his certificate. The bankrupt elect- 
«d to have his case tried by a jury. The 
certificate was denied below, on the ground 
that he made preferences after the 1st of Jan- 
uary, 1841. 

THOMPSON, Circuit Justice (charging 
jury). (1) That if, in contemplation of the 
passage of a 'bankrupt law, the bankrupt 
preferred any of his creditors by payments 
previous to the 1st of January, 1841, then 
lie was barred from obtaining his certificate. 
<2) That by the mere fact of preference after 
the 1st January, 1841, he was in like man- 
ner barred of his certificate, whether he 
■contemplated the passage of a bankrupt 
law or not. 

The jury found that the bankrupt was not 
-entitled to his discharge. 



Case Itfo. 11,491. 

QUACKENBUSH v. LANE. 

. [2 Mich. Lawy. 27.] 

District Court, N. D. Michigan. 1877. 

Mortgages— Maturity ox Default op Interest 
— Option — Commencement op Suit. 

1. In a foreclosure cause, where the mortgage 
contains the usual interest clause giving the 
mortgagee the option to consider the whole 
amount due after default for thirty days in the 
payment of interest when due, decree is granted 
ior the full sum, though the bill does not allege 
■option by the mortgagee and notice. 

2. The mortgagee exercises his right and signi- 
fies his choice by bringing suit for the full 
amount, and the suit is sufficient notice. 

Suit to foreclose a mortgage containing the 
usual interest clause, that, if any installment 
-of interest or principal shall come due and 
remain unpaid for thirty days, the whole' 
sum secured shall be due and payable at the 
■expiration of said thirty days, at the option 
-of the mortgagee. 

WITHEY, District Judge, held that it is no 
-objection to granting a decree for the full 
amount secured that the bill does not allege 
option by the mortgagee and notice. It is suf- 
ficient that default for more than thirty days 
in the payment of an installment is alleged, 
that the default continues, and that the bill 
claims a decree for the whole sum secured. 

"Option," in the instrument, imports a 
right to choose and an exercise of that right. 
The mortgagee exercises his right and sig- 
nifies his choice by suing for the whole 
amount, and suit is sufficient notice of his 
choice, upon like principle that suit upon a 
mote payable on demand is a sufficient de- 
snand of payment 
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QUANDO v. CLAGETT. 

[4 Cranch, C. C. 17.] i 

Circuit Court, District of Columbia. May 14, 

1830. 
Constructive Emancipation op Slaves by Will. 

Petition for freedom. Mrs. Clagett made 
her will, as follows: "In the name of God," 
&c. "After my decease it is my will that 
my woman Maria, and all her increase, in- 
cluding the children that she now has, to be 
free and manumitted forever; and that the 
money that is now due to me, be received by 
Thomas Clagett, and for the support of tue 
said Maria and her children until the last of 
May next; and I also desire that my woman 
Rhoda, and all her increase to be free and 
manumitted after serving the term of two 
years where Elizabeth Osborn shall hire her 
anywhere in the district, and the hire to be 
applied to the getting of the said children 
good places, and paying Elizabeth Osborn for 
her trouble. My will is that my man Harry 
is to serve one year to any person that will 
give a fair hire for him, one half to be ap- 
plied to the support of Maria and her chil- 
dren, and the other part to himself. In wit- 
ness whereof," &c. 

Mr. Key, for petitioner, cited Mullin's Case, 
or Hall's Case, 5 Har. & J. 190. 

Mr. Marbury, contra, contended that hav- 
ing used proper words of .emancipation in re- 
gard to her other slaves and omitted them in 
Harry Quando's case, the testator, must have 
intended to manumit the former only. 

THE COURT was of opinion (nem. con.) 
that there could be no doubt of the intention 
of the testatrix to emancipate the petitioner. 
The whole object of her will evidently was 
the emancipation of her slaves. 



QUANTITY OF COTTON (CLIFTON v.). 
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Case No. 11,493. 

QUANTITY OF DISTILLED SPIRITS. 

[2 Ben. 101; 2 7 Int. Rev. Rec. 29.] 

District Court, S. D. New York. Jan., 18G8. 

Internal Revenue — Bonding Distillery Prop- 
erty— Fraud, 

1. Where distillery property is libelled for al- 
leged violation of the internal revenue laws, the 
rule of the court is not to allow it to be bonded 
where there- is reasonable ground, on the evi- 
dence, to believe that the law has been violated. 

2. Where it appeared, plainly, that a rectifying 
establishment and a distillery were situated 
close together, and that appliances existed by 
means of which spirits could easily be run into 
the rectifying establishment from the distillery 
in fraud of the law, and there was some evi- 
dence that that had been done, the motion to 
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bond was denied, notwithstanding the positive 
affidavits of the claimant and his foreman and 
his workmen, that it had not been done. 

3. On such an application, the government is 
not hound to furnish the details of its evidence, 
any further than is necessary to show reasonable 
and probable ground to sustain the prosecution. 

At law. 

S. G. Courtney, U. S. Atty. 

A. J. Dittenhoefer, for claimant. 

BLATCHFORD, District Judge. This is 
an. application to bond a distillery and other 
property, seized at 415 East Forty-Fifth 
street, and libelled for a violation of the in- 
ternal revenue laws. The question of band- 
ing distillery property worth more than $1,- 
000, is expressly confided by the statute to 
the discretion of the courts. The rule which 
I have always adhered to, has been not to 
bond in a case where I have reasonable 
ground to believe, from the evidence placed 
before me, that the law has been violated. 
In the present ease, the property is valuable, 
and the distillery extensive. The capacity 
to defraud the revenue is large, if the means 
and the will exist. This is the second ap- 
plication • which has been made to me tc 
bond this property, a former application hav^. 
ing been denied. I permitted a renewal of 
it, which is made on new affidavits; and 
further affidavits are produced on the part 
of the government. The application has 
been urged with great pertinacity, and I 
have carefully examined the voluminous pa- 
pers, with a view to see whether a case of 
probable guilt was made out. 

I find, in this case, what experience has 
shown to be a very common occurrence in 
the business of distilling spirits— the close 
proximity of a rectifying establishment to 
the distillery, and a communication between 
the two by an underground pipe, ostensibly 
laid for the passage of Croton water— the 
two establishments often getting their sup- 
plies of water from a common main or 
source, and through a pipe common to both, to 
some extent Under these circumstances, it 
requires but little ingenuity for men who 
wish to break the law and defraud the gov- 
ernment, to arrange temporary and shifting 
means of drawing spirits illicitly from the 
receiving cisterns in the distillery, and con- 
veying them into tubs in the rectifying es- 
tablishment. 

In the pi'esent case, the rectifying estab- 
lishment was but a few feet distant from 
the distillery. In a stable on the distillery 
premises, there was found a hose, about for- 
ty feet long, and one inch and a half in dia- 
meter, which, about one hour after the sei- 
zure, smelt and tasted strongly of spirits. 
On the outside of the distillery a permanent 
faucet was found at the end of a one and a 
half inch lead pipe, which pipe passed un- 
derground into the rectifying house. On 
trying the hose with the faucet, it was found 
that a butt suitable to the size of the hose 



would screw upon the mouth of the faucet, 
and the hose, when so attached to the fau- 
cet, was long enough to pass up and into a 
window near to and above the cistern room 
of the distillery. This hose was of a length 
wholly unnecessary for any of the ordinary 
purposes of filling barrels from the receiv- 
ing cisterns, or otherwise conducting spirits 
in a distillery, and it was a spirit-hose, and 
not a water-hose. The faucet referred to 
smelt and tasted of spirits. The lead pipe 
referred to connected with a faucet in the 
rectifying house, and the latter faucet smelt 
and tasted of spirits. There was found a 
stopcock arrangement, whereby the lead pipe 
referred to could be permitted to convey 
water, or be prevented from conveying wa- 
ter, at pleasure. "When in the latter con- 
dition, it could convey spirits if they were 
furnished to it. The covers of the receiving 
eisterns in the distillery were four or five 
inches apart. Now, with these appliances 
and facilities for fraud, with the hose, and 
the butt, and the lead pipe in position, a 
syphon would easily draw spirits from the re- 
ceiving cisterns into the hose, and pass them 
into the rectifying house. 

The foregoing facts are clearly established. 
Yet the court is asked to overlook them, be- 
cause no witness is produced on this motion, 
made on affidavits, who actually saw spirits 
run off in this illicit way, and is asked to 
credit the sworn denial of the proprietor of 
the distillery and his foreman and sundry 
workmen, in ex parte affidavits, that no 
spirits were run off in an illicit way. I can- 
not do so, but must regard the parties as 
presumptively guilty of having committed 
frauds which they seem so industriously to 
have put themselves in the way of being 
able to commit by proper appliances. Nor 
can I assume that, on this application, the 
government has brought forward, in reply 
to the motion, all the evidence it can fur- 
nish, when the case comes to a trial, to sus- 
tain a forfeiture. Applications to bond in 
these cases, are, as my experience shows, in 
many instances, made, not really with an 
expectation that the application will be 
granted, but with a view to compel the gov- 
ernment to disclose the names of its wit- 
nesses and the details of its evidence. This 
it is not bound to do to any greater extent 
than is necessary to show probable and rea- 
sonable ground to sustain the seizure and 
prosecution. 

It was strongly urged by the counsel for 
the claimant, that if a condemnation was 
had in this case, the government would be 
obliged, on execution, to sell the distillery at 
public auction, and then the claimant could 
purchase it, and resume business; and that, 
therefore, there was no force in any sugges- 
tion that the property ought not to be put 
back now into the claimant's hands, lest he 
might repeat any frauds he had committed. 
This argument ought equally to avail 
against any prosecutions whatever for for- 
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feitures of distilleries for frauds. The law 
forbids the bonding of distilleries not ex- 
ceeding $1,000 in value, and requires that, 
on condemnation, they shall be destroyed. 
It authorizes the court, in its discretion, to 
bond distilleries of greater value than $1,000, 
and requires them to be sold on condemna- 
tion. But whether, when condemned, a dis- 
tillery is to be destroyed or to be sold, it is 
none the less the duty of the public authori- 
ties to prosecute it, and of a court and a 
jury to condemn it, if it has incurred con- 
demnation. So, also, it is none the less the 
duty of the court, in the exercise of the dis- 
cretion confided to it in regard to bonding a 
distillery, to withhold from parties who have 
once deliberately provided themselves with 
the means of committing frauds, the oppor- 
tunity of carrying out their manifest inten- 
tions, although the law may require that 
the property shall, on its final condemnation, 
be sold at public auction. 

If this motion should be granted, the door 
might as well be thrown open wide and free- 
ly to all proprietors of distilleries and recti- 
fying establishments, to provide the means 
for committing frauds, and then come into 
court and ask, as often as their property 
is seized, to have it restored to them on bond, 
as a matter of course. Congress has indicat- 
ed clearly its intention that this shall not be 
done. The frauds on the .revenue in the 
matter of distilled spirits have assumed gi- 
gantic proportions, and the proper enforce- 
ment of the laws demands that the public 
authorities, and the prosecuting officers, and 
courts and juries, should discharge their sev- 
eral duties in regard to suits and prosecutions 
concerning distilled spirits, with firmness and 
consistency. 

The motion is denied. 
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District Court, S. D. New York. Dec. 23, 1868. 

Internal Revenue — Aot June 80, 1864, § 48 — 
Act Jolt 13, 1866, § 26 — Presumption— Evi- 
dence— Regulations— Branding Spirits. 

1. Under the 26th section of the internal rev- 
enue act of July 13th, 1S66 [14 Stat. 154], recti- 
fiers were bound to keep the book prescribed by 
that section and make the proper entries in it, 
whether the commissioner of internal revenue 
had prescribed any rules and regulations on the 
subject or not. 

2. Where a rectifier had kept a book as so 
prescribed and had himself made an entry in it 
of a certain purchase, which entry did not com- 
ply with the requirements of the act, but he 
gave no evidence to explain the discrepancy, 
held, that the jury must take anything doubtful 
about the entry most strongly against him. 

3. Where a party to a suit has in his posses- 
sion evidence whieh he can give to clear up any 

i [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



doubt, and he does not give it, there is a pre- 
sumption that the evidence, if given, would cor- 
roborate that which has been given against him. 

4. The fact that spirits are purchased for less 
than the amount of the tax upon them is suffi- 
cient evidence, in the absence of any explana- 
tory circumstances, to show that the purchaser 
could not have believed that the tax was paid. 

5. Where spirits were proved to have been 
found upon a rectifier's premises and no proof 
was given that the tax had been paid, held, that 
the jury were to assume, as matter of law and as 
matter of fact, that the tax had not been paid. 

6. The 48th section of the act of June 30th, 
1864 [13 Stat. 240], is not ambiguous, nor is the 
statute a penal one. 

7. The fact that spirits were properly branded 
by United States inspectors is not evidence that 
the taxes on them had been paid. 

At law. 

BLATCHFORD, District Judge (charging 
jury). It is a subject of congratulation that 
this case, to which we are now devoting our 
attention for the seventh day, is drawing so 
near its completion. Notwithstanding the 
time it. has occupied, and the zeal with which 
it has been prosecuted and defended by the 
counsel upon both sides, the issues which you 
are to pass upon will be found by you to be 
embraced within a very narrow compass, al- 
though the evidence applicable to those issues 
has taken a wide range. The case has re- 
solved itself into a prosecution, by the gov- 
ernment, upon two sections of the internal 
revenue law— the 26th section of the act of 
July 13th, 1866, and the 48th section of the 
act of June 30th, 1864, as subsequently 
amended. 

I shall first direct your attention to the 26th 
section of the act of 1866. The questions for 
your consideration under that section divide 
themselves into three subjects of investiga- 
tion. The first one is the spirits taken to this 
establishment [of Watson & Crary, Nos. 171, 
173, and 175] Christopher street by Nelson in 
the spring of 1867. The second is the lot of 
spirits, called seventy-five barrels in the evi- 
dence, taken there, as appears by the evi- 
dence for the claimants, on the 1st, 4th and 
5th of February, 1868. The third is the thir- 
ty barrels of spirits called the Duffy spirits, 
taken there on the 11th of February, 186$. 
The provisions of the 26th section of the act 
of 1866 are to this effect: "That every recti- 
fier or wholesale dealer in distilled spirits 
shall enter daily in a book or books kept for 
the purpose, under such rules and regulations 
as the commissioner of internal revenue may 
prescribe, the number of proof gallons of 
spirits purchased or received, of whom pur- 
chased and received, and the number of proof 
gallons sold or delivered; and every rectifier 
or wholesale dealer, who shall neglect or re- 
fuse" to keep such record, shall forfeit all 
spirits in his possession, together with the ap- 
paratus, tools, and implements used." Now, 
gentlemen, the requirements of this section of 
the statute are perfectly plain and unmistak- 
able. There is no ambiguity and no confusion 
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about them. There is no room for any diffi- 
culty or embarrassment on the part of any 
one desiring to comply with the law. The 
language used in the section must be under- 
stood in its ordinary, plain, common-sense 
meaning. Where a rectifier or wholesale 
dealer is told that he is to enter * daily in a 
book his receipts of spirits, of whom he re- 
ceives them, and the number of proof gallons 
he receives, he can understand but one thing 
from that direction— that he is to do the thing 
every day, day by day, as he receives the 
spirits, upon the day on which he receives 
them. The section manifestly intends that he 
shall put down the day in the book. And 
the fact that, in practical construction, in 
acting upon this statute, these claimants did 
keep a book in which they did put down, day 
by day, apparently, the number of barrels, 
the number of proof gallons, the persons 
from whom purchased or received, and the 
date, shows that they understood what every 
man must understand by the law— that the 
party is not only to make the entries daily, 
but is to put down the day, so that it may be 
known upon what day he receives a given 
number of barrels, containing a given number 
of proof gallons, and the person from whom 
he receives them. Therefore, when we find 
this practical construction thus acted upon by 
these claimants, this recognition of what the 
law is, it is idle to speculate about what the 
law requires. There is no doubt whatever 
that the plan upon which this book was kept 
by the claimants is a compliance with the law 
requiring the party to put down the day, and 
the number of barrels, and the number of 
proof gallons, and the person from whom pur- 
chased or received. The only question is 
whether the law, as thus interpreted and 
recognized by the claimants themselves, has 
been complied with. 

That the claimants were rectifiers of spir- 
its is perfectly apparent. The eighteenth 
paragraph of the seventy-ninth section of the 
act of .Tune 30th, 1864, as subsequently 
amended, defines what a rectifier is: "Every 
person, firm, or corporation who rectifies, puri- 
fies, or refines distilled spirits or wines by 
any process, or who, by mixing distilled spir- 
its or wines with any materials, manufac- 
tures any spurious, imitation or compound 
liquors for sale, under the name of whiskey, 
brandy, gin, rum, wine, spirits, or wine bit- 
ters, or any other name, shall be regarded as 
a rectifier." That is the definition the law 
gives of a rectifier. A rectifier is not merely 
a person who runs spirits through charcoal, 
but any one who rectifies or purifies spirits 
in any manner whatever, or who makes any 
mixture of spirits with anything else, and 
sells it under any name, is a rectifier. Now, 
that these parties were rectifiers is quite ap- 
parent from the testimony, and is not dis- 
puted, as I understand it; and, therefore, it 
was their duty to make the proper entries in 
this book, and to make them whether the 
commissioner of internal revenue had pre- 



scribed any rules and regulations on the sub- 
ject or not. If he had made any, they were 
bound to comply with the rules and regula- 
tions. But if he had made none, they still 
were bound by law to make the entries. The 
rules and regulations are to be prescribed by 
the commissioner of internal revenue, merely 
to secure the proper form of making the en- 
tries; but, if there are no rules and regula- 
tions prescribed by that officer, the statute is 
nevertheless binding on the P parties. It is al- 
leged 'here, as I understand it, that the com- 
missioner has made no rules and regulations 
that amount to anything, but has merely re- 
cited the statute, the only circumstance in ad- 
dition being the requirement that the record 
shall be kept continuously. It appears, then, 
that these parties, without any rules or regu- 
lations being prescribed, have gone on and 
kept a book, which is substantially kept in 
compliance with the statute; and, therefore, 
in reason and sense, as well as in practice, it 
is shown that the requirement about rules 
and regulations is pure surplusage, and 
amounts to nothing in reference to this case. 
The parties being required thus to enter daily, 
that is on the day on which they received 
the spirits, the number of proof gallons re- 
ceived, and of whom received, the only ques- 
tion is, whether the statute has been com- 
plied with, or whether they have failed to 
comply with it in any one of the three cases 
that have been brought to your attention on 
the part of the government. If the claimants 
have failed to comply with the statute, then 
all the spirits found in their establishment, 
and all the apparatus, tools, and implements 
found there, that were used in their business, 
are subject to forfeiture. 

In reference to the spirits taken to the es- 
tablishment by Nelson in the spring of 1SG7, 
it is in evidence on both sides that spirits 
were taken there at that time. I shall not 
recapitulate the evidence, for it is fresh in 
your memory. The substance of the evidence 
of Nelson and Andrews, and of the other tes- 
timony on the part of the government in that 
connection is, that Nelson took there, during 
February, March, and April, 1867, spirits to 
the extent of four thousand gallons. It is con- 
tended on the part of the claimants that 
Nelson took there only twenty-five barrels, 
or rather that he took thirty-two barrels, and 
that seven of them were subsequently taken 
away, leaving but twenty-five barrels sub- 
stantially received, containing only thirteen 
hundred and thirty-five gallons. That is the 
issue of fact between the parties on that sub- 
ject; and it is for you to say, from the evi- 
dence, whether you believe that four thou- 
sand gallons were taken there in all, and 
that some was taken there in February and 
some in April, as well as some in March, or 
whether you believe that only thirteen hun- 
dred and thirty-five gallons were left there, 
being twenty-five barrels out of thirty-two 
that were taken there, and that those were 
taken there in March, as testified to by Mr. 
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Blanchard. Which one of those two stories 
you will believe, will depend upon your con- 
sideration of the evidence in the case, and 
upon the credit you give to the witnesses 
upon the two respective sides on the subject. 

The only entry found in this rectifiers' book 
during February, March, or April, 1867, of 
any spirits received from William Stewart, 
(the spirits carried by Nelson having come 
from Stewart,) is an entry which is found 
upon the third line of the third page of the 
book. The two preceding entries upon the 
same page are under the date of "ALarch 29," 
one Qf thirty-four barrels from John Schriev- 
ers, and another of ten barrels from Ezra 
Hill. Then follows the entry in question. In 
the column for the month is no mark at all. 
In the column for the day of the month is the 
figure "3," the preceding line having in the 
same column a couple of dots, and the top 
line having in the same column the figures 
"29," and in the column for the month the 
word "March." The entry on the next line 
below the third line is under the date of 
"April 1." Now this entry, which commences 
thus with the figure "3," contains, under the 
head of "Barrels or Packages," the figures 
"25;" under the head of "Purchased or Re- 
ceived, Proof Gallons," the figures "1335 ss/. 
ioo;" and under the head of "From Whom 
Purchased or Received," the words, "William 
Stewart." That is all there is in this book 
about any spirits received from William Stew- 
art— 25 barrels, 1,335 gallons— the entry as to 
the date being such as I have stated to you, 
that is, following March 29th and immediate- 
ly preceding April 1st, is the figure "3," in 
the column for the day of the month. You 
have heard the testimony of Blanchard on 
that subject, as to when these spirits were 
received and how many barrels there were, 
and when they were dumped. He says he 
went home to see his family on the 30th of 
March, and that these spirits were dumped 
on that day. 

.This entry that I have read to you in regard 
to the twenty-five barrels is proved to be in 
the handwriting of George D. Crary, one of 
the claimants. The two entries which imme- 
diately precede, as well as the four which 
immediately follow this one, are also shown 
to be in the handwriting of Mr. Crary. It is 
quite apparent, therefore, that if any more 
light is needed to be thrown upon any doubt- 
ful question in regard to those twenty-five 
barrels, Mr. Crary possesses the information, 
because he made the entry; and, if there be 
any point about the testimony that is at all 
doubtful, you are to take it most strongly 
against the claimants," because Mr. Crary, 
having the means of clearing up all difficulty, 
the entry being in his handwriting, has given 
no testimony on the subject. That rule of 
law is applicable to every branch of this ease. 
Wherever it is shown that a parly to a suit 
has in his possession evidence which he can 
give to clear up any doubt, or to resolve any 
difficulty, and he does not give it, the jury 



have the right to draw the presumption that 
the evidence, if given, would be in corrobora- 
tion of that which has already been given 
against him. That rule is applied every day 
in seizure cases under the revenue laws, and 
has been enforced by the supreme court of 
the United States, and particularly in the. 
case cited to you by the counsel for the 
government in summing up (the case of Clif- 
ton v. U. S-, 4 How. [45 U. S.] 242), in which 
the opinion of the court was delivered by 
Mr. Justice Nelson, who presides in the cir- 
cuit courts of this circuit If, therefore, there 
be any doubt or difficulty in regard to this 
entry of these twenty-five barrels, that re- 
quires clearing up, the entry being in the 
handwriting of Mr. Crary, the fact, that he 
is not called as a witness on the subject, is 
to be taken as a very strong circumstance in 
corroboration of everything that has been 
shown on the other side. 

Now, gentlemen, if you shall find that 
spirits were taken to that establishment in 
1867, other than the spirits embraced in this 
entry of the twenty-five barrels, and that 
more spirits were received at that establish- 
ment than were entered in this book, then, 
under the 26th section of the v act of 18GG, 
everything found in the establishment is for- 
feited to the government; because, as I un- 
derstand it, it is not claimed that there was 
any property found there, that is proceeded 
against in this suit, other than that describ- 
ed in the 26th section— that is, the apparatus, 
tools, and implements used in the business 
of rectifying. This suit does not concern 
the direct forfeiture of any spirits. I shall 
say nothing more on the subject of the Nel- 
son or Stewart spirits. 

We now pass to the spirits received there 
on the 1st, 4th and 5th of February, 1SGS, 
consisting of seventy-five barrels said to have 
come from Loeb Brothers, five barrels di- 
rectly, and seventy through a broker by 
the name of Sehloss. The evidence of Mr. 
Libby, the claimants' foreman, is substan- 
tially to this effect— that he received five, 
barrels on the 1st of February, and took the 
proofs and gauges of their contents at the 
time, and set down on a piece of paper what 
he so took, and gave that paper into the 
hands of Mr. Crary himself on the morning 
of the 2d of February, the next day, but 
did not enter in the book that day the num- 
ber of proof gallons. He also states, that, 
on the 4th of February, he received five bar- 
rels more, but did nothing with them except 
to lay them aside until the next morning; 
that on the 5th he received sixty-five barrels 
more; and that then, on the 5th, he went 
through those sixty-five barrels and the five 
received on the 4th, and gauged and took 
the proofs of the entire seventy, and put 
down the figures derived from this gauging 
and taking of proofs, upon a piece of paper. 
He states that the entry found in this book, 
purporting to be an entry on the 5th of 
February of seventy barrels, containing four 
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thousand and thirty-four proof gallons, re- 
ceived from Frederick Schloss, being the 
sixty-five bai-rels received on the 5th and the 
five barrels received on the 4th, was, so far 
as the proof gallons were concerned, not 
made until the 7th of February; that, on the 
5th of February, he entered the number of 
barrels, that is the figures "70,." and also the 
words "Frederick Schloss;" that he entered 
nothing else on the 5th; and that he did not 
■enter the proof gallons until the 7th. Now, 
if that testimony is true, as given by Mr. 
Libby, it is quite apparent that he did not 
enter on the 5th, that is, on the day when 
the sixty-five barrels were received, the num- 
ber of proof gallons contained in the sixty- 
five barrels, and that, therefore, the 26th 
section was violated. If it was violated, a 
forfeiture was incurred, and the government 
is entitled to your verdict on that section. 

So, also, in regard to the other entry in 
■question, that of the thirty barrels which Mr. 
Libby testifies were received on the 11th of 
February. He says that he entered on that 
<3ay in the book what we find here— the fig- 
ures "11" and the number of barrels, "30." 
There is no entry at all of the number of 
proof gallons. There are the words, "J. 
Duffy, Rectifier," in the column "From Whom 
Received;" but in the proof gallons coiumn 
there is no entry whatever. Those spirits 
were received on the 11th, and the place was 
not taken into the custody of the govern- 
ment until the 14th. 

Upon these naked questions of fact, this 
property would be condemnable for a vio- 
lation of the 26th section. But, gentlemen, 
in addition to that, the evidence shows 
most conclusively that there was no diffi- 
culty, or hardship, or impracticability, or 
impossibility in making the entries of the 
number of proof gallons upon the same day 
on which the spirits were received; because, 
if you are to believe the testimony of the 
witnesses for the claimants, there were in 
the establishment the means of arriving at 
the number of proof gallons. There was an 
instrument by means of which they could 
and did ascertain how much a barrel would 
hold if it was full; also an instrument by 
which they could ascertain what vacant! 
space there was in a barrel that had some 
liquid in it; and an instrument whereby they 
could tell the strength of the proof of the 
liquor. With those three things set down 
upon a piece of paper, it was, as Mr. Libby 
testifies to you, the work of from two to 
five minutes to calculate, and that he could 
do it, the number of proof gallons in any 
given barrel of spirits to which he had so 
applied the gauge-rod and the hydrometer. 
For the claimants to establish a course of 
business in violation of the law, and then 
to claim exemption because they established 
such a course of business, furnishes no ex- 
cuse whatever. With the means of ascer- 
taining the contents of a barrel, if Mr. Lib- 
by, charged with the duty, and a compe- 



tent man, as it appears, had put down in 
the book the number of proof gallons, as as- 
certained by him from his best, and an 
honest, calculation made at the time, and it 
afterwards turned out, in point of fact, that 
he had made a mistake, there could be no 
confiscation and no forfeiture. An honest 
mistake of that kind is one thing, but an 
utter and total neglect to comply with the 
law is a very different thing. 

These are all the questions to be submit- 
ted to you on the 26th section of the act of 
1866. The only other question is one aris- 
ing on the 4Sth section of the act of June 
30th, 1864. That there were spirits in this 
place at the time it was seized, and spirits of 
a kind liable to duty under the internal 
revenue laws, and upon which the duty, if 
it had not been paid, ought to have been 
paid, is unquestionable. If these spirits, at 
the time of this seizure, on the 14th of Feb- 
ruary, 1868, were found on the place, in the 
possession or custody, or within the control, 
of any person or persons, for the purpose 
of being sold or removed by such person or 
persons in fraud of the internal revenue 
laws, or with design to avoid the payment 
of the tax, then, not only are the spirits for- 
feitable under this section, but also all tools, 
implements, instruments, and personal prop- 
erty whatsoever, in the place or building 
where the spirits were found. The main 
question under that section is contained in 
the words, "for the purpose of being sold or 
removed by such person or persons in fraud 
of the internal revenue laws, or with design 
to avoid the payment of said taxes." That 
is the material question in the case. It 
seems to be undisputed that, so far as re- 
gards the possession, custody or control of 
such spirits as were found there at the time, 
they were in the possession, custody and 
control of the claimants. No other person 
is shown, from the evidence, to have had any 
proper custody or control of them. The cus- 
tody and control that Libby had was as a 
subordinate of Watson & Crary's, and, there- 
fore, Watson & Crary, for the purposes of 
this case, they being the claimants in this 
suit, and having interposed a claim and 
answer, are to be regarded as the persons 
found in the possession, custody, and con- 
trol of the spirits; and the only 'question is, 
whether they had the purpose of selling or 
removing those spirits in fraud of the in- 
ternal revenue laws, or the design of selling 
or removing them to avoid the payment of 
the tax upon them. 

It is necessary that I should here call your 
attention to a provision of the internal rev- 
enue law to which no allusion has been made 
by the counsel upon either side, and which, 
in my. judgment, has a very strong bearing 
upon the questions which arise in this case 
under the 48th section. It is the 14th section 
of the act of March 2d, 1867 [14 Stat. 480], 
which provides, "that there shall be levied, 
collected and paid on all distilled spirits up- 
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on wliieli no tax has been paid according to 
law, a tax of two dollars upon each and 
every proof gallon, to be paid by the dis- 
tiller, owner, or any person having posses- 
sion thereof." The same section goes on to 
provide, that the tax shall be a lien upon the 
spirits distilled until the said tax shall be 
paid. The lien for the tax follows the spirits 
everywhere, and any person into whose pos- 
session they come, without the tax on them 
having been paid, is bound to pay it. Now, 
so far as I recollect the evidence, there is no 
testimony on the part of the government, in 
this case, as to the quantity of spirits in 
gallons, or in any other appreciable measure, 
that was found in this place at the time of 
the seizure. Nor is there any evidence on 
the part of the government, as to the identity 
of the spirits that were found there, or where 
they came from, or any evidence on the part 
of the claimants, as to when the spirits that 
were found in the vats were put there, or as 
to where they came from, or as to how long 
they had been there. And, as I recollect the 
evidence, there is no evidence in the case on 
either side, whereby the jury can arrive at 
any definite or clear conclusion as to wheth- 
er any of the spirits that Nelson took there 
in the spring of 1867. were or were not in 
that establishment when it was seized, or as 
to whether any of the spirits contained in the 
seventy-five barrels of spirits said to have 
come from Loeb Brothers, were or were not 
there at the time of the seizure, or as to 
whether any of the spirits contained in the 
thirty barrels of spirits that came from Duf- 
fy, were or were not there at the time of 
the seizure. The evidence on both sides on 
that subject, as I recollect it, leaves the 
whole matter in entire uncertainty, in re- 
gard to the identity of the spirits that were 
found there at the time of the seizure, as to 
whether they may have been some of the 
Duffy spirits, or as to whether they may 
have been some of the Loeb spirits, or as to 
whether they may have been some of the 
spirits which Nelson took there in the spring 
of 1867. If the quantity of spirits that was 
found there had been proved, that might be 
some sort of guide in the matter, because 
thirty barrels would make, I suppose, not 
over fifteen hundred proof gallons, on the 
average. 

This point, to which I have just called 
your attention, comes up under the 48th sec- 
tion. If it was important to show whether 
the spirits found in the vats were or were 
not part of a particular lot of spirits, if it 
was important to show whether they were 
or were not part of the Duffy spirits, or were 
or were not part of the Loeb spirits, it was 
for the claimants to show it They possess 
the knowledge or the means of knowledge, 
as to what the spirits were that were found 
in the vats. They turned them in there 
themselves, and it was for them to clear up 
any doubt or difficulty on that subject that 
might arise upon the evidence. It was for 



them to show there were no spirits found in 
that establishment, at the time of the sei- 
zure, that were brought there by Nelson in 
the spring of 1867. As far as I recollect, we 
have no account of what became of any of 
the Nelson spirits, except that Blanchard 
says that twenty-five barrels were dumped 
on the 30th of March, and seven were sent 
away. There is no testimony that the con- 
tents of the barrels, other than the seven, 
ever went out of the establishment, or that 
they were not in the vats still. It was for 
the claimants to show that fact, if it be of 
any consequence or importance. The point 
of view in which it is important arises under 
the provision of the 48th section wliich says, 
that all spirits which shall be found in the 
possession of any person for the purpose of 
being sold, &c. That spirits were there, 
there is no doubt. The quantity is not stat- 
ed, and what spirits they were does not ap- 
pear. If they were some of the Nelson spir- 
its, the circumstances attending the receipt 
of the Nelson spirits may, as you can well 
see, be of very great importance upon the 
question as to whether there was any pur- 
pose to sell or remove those spirits with de- 
sign to avoid paying the tax on them. So, 
also, with regard to the "seventy-five barrels 
of the Loeb spirits, and the thirty barrels of 
the Duffy spirits, if any of those spirits still 
remained in the establishment, the circum- 
stances attending the acquisition or receipt 
of those spirits at the establishment, are cir- 
cumstances to be taken into consideration by 
-the jury upon the question as to what the 
design of the parties was in regard to the 
spirits, and in regard to selling and removing 
them. Therefore, the first questions the jury 
would naturally ask would be these: "Were 
there spirits found in this establishment? 
What spirits were they? Where did they 
come from? Were they part of the Nelson 
spirits? Were they part of the Loeb spirits? 
Were they part of the Duffy spirits? We 
do not know. It was for the claimants to 
clear up any confusion on that subject. The 
government seize the place. They find spir- 
its in the vats. They cannot tell where the 
spirits came from. But the claimants know, 
and it is for them to show; and, if there be 
any doubt, embarrassment or difficulty, the 
point must be resolved against the claimants, 
for they have not shown anything on the 
subject They have not shown that the Nel- 
son spirits ever went out of the place, or 
that they were not still in the vats. So 
with regard to the Loeb spirits, it does not 
appear what became of them after they were 
dumped, as Blanchard testifies, or whether 
they remained in the vats at the time of 
the seizure, or what quantity of spirits was 
in the vats. And the same in regard to the 
Duffy spirits. 

If there were any spirits there, which 
these parties purposed to sell or remove in 
fraud of the law, or with design to avoid 
the payment of the tax, the spirits, and 



QUANTITY (Case No. 11,494) 



[20 Fed. Cas. page 11 2 J 



everything in the establishment, are forfeit- 
ed. Now, there being a tax upon the spirits 
of two. dollars a proof gallon, you are to as- 
sume, as matter of law, for the purposes of 
this ease, that that tax had not been paid 
upon any of the spirits that were found in 
this establishment at the time of the seizure. 
It was for the claimants to show whether 
or not the tax had been paid, and, as there 
is no evidence that it had been paid, you 
are to assume, as matter of law, and as 
matter of fact, that it had not been paid. 
Therefore, the only question for your con? 
sideration will be, whether these spirits, 
upon which the tax had not been paid, were 
in the possession of the claimants with the 
purpose on their part of selling or removing 
such spirits in fraud of the internal revenue 
law, or with design to avoid the payment of 
the tax. 

When a tax of two dollars a gallon is put 
upon an article of this kind, and it is found 
in the possession of a party, the tax not 
being shown to have been paid, if the party 
purchased the article, the price he paid for 
it is a pretty good criterion of whether he 
had reason to believe the tax had been paid 
upon it or not In this case you have, upon 
the subject of price, one piece of direct 
testimony, if you believe it— and whether 
you will believe it or not, is a question for 
your consideration solely— and that is the 
testimony of Andrews in reference to one 
bill, which he at first stated was $700 or 
$800, and afterwards corrected, by stating 
it was $500, for which he saw or received a 
check. He says, in regard to the spirits in 
that bill, which were some of the spirits 
that Nelson carried to the establishment, 
that Mr. Crary stated to him that the price 
was one dollar and twenty-five cents, or one 
dollar and thirty cents, a gallon. In regard 
to the seventy-five barrels of spirits from 
Loeb Brothers, and the thirty barrels from 
Duffy, there is no testimony, as I recollect it, 
in regard to the price paid, although it ap- 
pears, as a matter of fact, by the testimony 
on the part of the claimants, that the 
seventy-five barrels from Loeb Brothers, and 
the thirty barrels from Duffy, were purchas- 
ed spirits, or spirits bought by Watson & 
Crary, and not spirits received to be recti- 
fied for hire or wages. So, also, the testimony 
in regard to the Nelson spirits, if there be any 
testimony on the subject, is that it was pur- 
chased spirits. I refer to the testimony of the 
witness Andrews, in regard to the price of the 
Nelson spirits, because, in the view which I 
have presented to you, it being left wholly 
uncertain by the claimants whether some of the 
Nelson spirits were not still in the establish- 
ment, the Nelson spirits must be taken into 
consideration, under the 48th section, as well 
as the spirits that were in the seventy-five bar- 
rels and in the thirty barrels. As I have said 
to you, an important piece of evidence upon 
the question of whether a man believes that 
the tax has been paid upon spirits which he 



buys, is the price that he pays for the spirits, 
because no man can pay one dollar and twen- 
ty-five cents, or one dollar and thirty cents, 
a gallon, for spirits upon which there is a 
tax of two dollars a gallon, and honestly be- 
lieve that the tax on those spirits has beem 
paid. That is an utter impossibility. He may- 
receive all the barrels in the world branded 
"tax paid," and yet, the very fact that he re- 
ceives the spirits contained in them at the 
price for which he purchases such spirits ia 
the market, must, in the absence of all circum- 
stances to show why the spirits were sold 
for a less price than the tax itself, be con- 
vincing evidence to any honest mind that the- 
tax has never been paid on the spirits. Now,, 
with the knowledge on the part of the claim- 
ants, of what they paid for the Nelson spirits^ 
and of what they paid for the Loeb spirits, and! 
of what they paid for the Duffy spirits, the 
fact that they have not shown that they paid) 
the price of two dollars and a half, or three- 
dollars, or four dollars, a gallon, or more than 
one dollar and twenty-five cents, or one dol- 
lar and thirty cents, a gallon, is to be taken: 
most strongly against them; and the fact that 
they have not shown that they paid more 
than enough to cover the tax on the spirits, is 
to be accepted by you, in the absence of any 
testimony to the contrary, as evidence that 
they paid for the spirits less than two dollars 
per gallon. It undoubtedly may happen that 
spirits may be honestly in the possession of a 
party, under circumstances where he has paid: 
for them less than two dollars per gallon. 
Every case must be judged upon its own cir- 
cumstances; and, in any case where a fair 
and reasonable explanation is given to show- 
that the party has honestly dealt in the spir- 
its, not having reason to believe tnat the tax 
had not been paid, the excuse will be recog- 
nized by a court and a jury. But the excuse 
must be shown, the reason must be shown, 
why the price was less than two dollars per 
gallon; otherwise, the jury are authorized to 
believe that the party could not have honestly- 
supposed that the tax had "been paid upon the 
spirits. The mere fact that he bought the spir- 
its for less than two dollars a gallon is suffi- 
cient evidence, in the absence of any explana- 
tory circumstances, to show that he could not 
have believed that the tax was paid. That is; 
the same principle of law which I referred to- 
before, in the matter of the entry in regard to> 
the twenty-five barrels "in Mr. Grary's hand- 
writing— that, where a party is in possession- 
himself of the means of clearing up a doubt- 
ful point, and does not do it, but, instead or 
that, resorts to all sorts 'of evidence on the 
subject, except the direct evidence which he 
himself could give, every doubt is to be re- 
solved most strongly against him. This rale 
applies, also, to every material point in the 
case— to any conversation or any transaction 
which you may believe, from tne testimony, 
to have taken place between any witness and! 
Mi*. Crary, or either of the claimants. If suehr 
conversation or transaction is not denied bv 
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the testimony of the party with whom it took 
place, the fact that he does not deny it is to 
he taken most strongly against him, because, 
in this case, the claimants are competent wit- 
nesses for themselves, leaving only the ques- 
tion of credibility for the jury. 

I believe, gentlemen, that I have called your 
attention, substantially, to all the views wnlcn 
it is important I should bring to your nonce. 
If you shall find that any spirits were m the 
possession of "Watson & Crary at their estab- 
lishment in Christopher street, at the time 
of this seizure, for the purpose of being sold 
or removed by them in fraud of the law, or 
with design to avoid the payment of the tax 
on such spirits, you will find for the govern- 
ment. 

I am asked by the counsel for the claimants 
to charge you upon a very long series of propo- 
sitions, which it is my duty to go through 
with as rapidly as I may, consistent with a 
careful consideration of them, and to pass upon 
one way or the other. The propositions are 
these: 

"1. Under section 48 of the act of IBM, the 
jury cannot find a verdict of condemnation and 
forfeiture, unless they find that the article 
seized was, at the date of seizure, in the pos- 
session or custody, or within the control, of 
the claimants for the purpose of being sold or 
removed by them in fraud of the internal rev- 
enue laws, or with a design to avoid payment 
of the proper taxes thereon." I have already 
charged you that that is true. 

"2. The burden of proof is upon the govern- 
ment to establish that the property seized was 
in the possession of the claimants with the 
intent, on their part, of selling or removing it 
in fraud of the internal revenue laws, or with 
design to avoid the payment of the proper 
taxes." That is true, subject to the observa- 
tions on the subject which I have made. 

["3. The jury cannot find a verdict of for- 
feiture and condemnation of any tools, imple- 
ments, instruments, or personal property 
which may have belonged to the claimants 
upon the premises in question, and which 
may have been seized,. unless they also find 
that, at the time of the seizure of such tools, 
implements, instruments, or personal proper- 
ty, the claimants were in the possession of 
the raw materials from which dutiable spir- 
its are manufactured, with the intent of 
manufacturing such raw materials into arti- 
cles of a kind subject to tax, for the purpose 
of fraudulently selling such manufactured ar- 
ticles with the design to evade the payment 
of the proper tax thereon." That is not true. 
There is no such question in this case. No 
raw materials were seized at the place, and 
the proposition has nothing to do with any 
question involved in this case. I therefore 
decline to charge it. 

["4. The raw materials intended by the stat- 
ute are the primary sources whence the spir- 
its are obtained, and do not include spirits in 
any stage of manufacture." That is a very 
true abstract proposition, but it has nothing 
20FBD.CAS. — 8 



to do with this case. I therefore decline to, 
charge it. 

["5. The burden of proof is upon the gov- 
ernment to establish such design or intent." 
That is a repetition of a previous proposi- 
tion, and I have already stated that that is 
true, subject to the observations which I 
have made.] 2 

"6. The jury cannot find a verdict of con- 
demnation or forfeiture under section 26 of 
the act of 1866, unless they find that the 
property in question belonged to a rectifier 
or wholesale dealer in distilled spirits." That 
is true. I have already charged it. 

"7. If the claimants were either rectifiers 
or wholesale dealers in distilled spirits, there 
was no obligation upon them, under the law, 
to make any entries such as are required by 
this section, ' unless the jury find that the 
commissioner of internal revenue had made 
regulations regarding such entries." That is 
not true. I decline to charge it 

"8. Under this section, there was no obli- 
gation on the part of the claimants, as recti- 
fiers or wholesale dealers, to make any en- 
tries of specific dates." That is not true. 
There was an obligation on them to make en- 
tries of specific dates. 

"9. This section must be construed as an 
entirety, so as to give operation to all the- 
provisions thereof." That is not true, and I 
decline to charge it 

["10. Under it there is no obligation on the 
part of a rectifier or wholesale dealer to make 
daily entries of the number of proof gallons 
of spirits of which he might be made the cus- 
todian or bailee, and of which the title re- 
mained in the depositor or bailor." That is 
an abstract question which has nothing to 
do with this case, and I decline to charge it] 2 

"11. The statute only requires the number 
of proof gallons to be entered when the spir- 
its are purchased by the person receiving the- 
same." That is not true, and I decline to 
charge it 

["12. The reception of spirits on deposit for 
safekeeping or otherwise, without a purchase 
thereof, imposes no obligation to make any 
entry upon the person with whom the same 
are deposited." That is an abstract proposi- 
tion that has nothing to do with this case. L 
therefore decline to charge it] 2 ^ 

"13. There is no obligation to make any en- 
try, unless the spirits are purchased and re- 
ceived." That is not true, and I decline to 
charge it 

["14. Until the purchase of the goods is 
complete, there is no obligation upon the pur- 
chaser to enter upon the book an inchoate 
purchase." That is an abstract question 
which has nothing to do with this case. I 
therefore decline so to charge. 

["15. The purchaser has a right to retain 
the spirits purchased for a sufficient length 
of time to enable him to ascertain that they 
correspond in quantity and quality with the? 
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kind described by the seller, and until such 
period of examination has elapsed, the sale 
and delivery is inchoate, and the purchase 
does not become a legally fixed fact" That 
may be true between purchaser and seller, 
but has nothing to do with the statute or 
case.] 2 

"16. There is no obligation upon the pur- 
chaser to make the entries in the book until 
he has had an opportunity to examine the 
quality and quantity of the purchase." That 
is not true. He is bound to make them daily. 

"17. The law allows the purchaser a rea- 
sonable time to verify the quantity and qual- 
ty of his purchase, and, unless the jury find 
that an unreasonable time had elapsed be^- 
tween the delivery of any of the spirits which 
the claimants may have purchased, and the 
entry thereof in the .book, the jury cannot 
find a verdict against the claimants." I de- 
cline to charge that. 

"18. Before the jury can find a verdict for 
the government, in this action, they must 
find that the claimants neglected and refused 
to keep such book, with intent to- evade the 
provisions of the section in question." That 
is not time. The question of intent has noth- 
ing to do with the case. The forfeiture is 
imposed for the neglect, no matter what the 
intent is. 

"19. The law is ambiguous." That is not 
true. The law is clear and unmistakable in 
all its provisions. 

"20. In one reading it requires spirits re- 
ceived to be entered, no matter for what 
purpose they were received; and in another 
reading it requires the entry to be made when 
the spirits are purchased." That I decline to 
charge. 

"21. This being a penal statute, the claim- 
ants are entitled to the benefit of this am- 
biguity." I decline so to charge. 

"22. Unless the jury find that they neglect- 
ed and refused, after they became the pur- 
chasers of any spirits, to make the proper en- 
tiles within a reasonable time after such pur- 
chase had become legally complete, the jury 
cannot find a verdict for the government; 
and, unless the jury find that at the time the 
spirits were delivered to the claimants there 
was delivered to them an invoice or return 
showing the number of proof gallons con- 
tained in the casks or barrels delivered, the 
claimants were entitled to a reasonable time 
to ascertain such proof gallons." There is no 
doubt about that. But it is not a practical 
question in this case, because the testimony 
on the part of claimants shows that they 
had a reasonable time, and took it, and that 
there was no difficulty about making the en- 
tries. 

"23. If, the jury find that they did not em- 
ploy more than a reasonable time to ascer- 
tain the number of proof gallons, the claim- 
ants are entitled to a verdict." I decline to 

a [From 2 Am. Law T. Rep. U. S. Cts. 23.] 



charge that, because there *s no question on 
that subject in the case. 

"24. The jury cannot find a verdict of con- 
demnation and forfeiture against any appa- 
ratus, tools, or implements used by the claim- 
ants, unless they find that the claimants were 
rectifiers or wholesale dealers, and that, as 
such, they neglected or refused to make prop- 
er entries in the proper book, with intent to 
evade the provisions of this section." There 
is no question of intent in the section. I, 
therefore, decline to charge that. 

"25. Under the 26th section of the act of 
1S66, if a rectifier of distilled spirits shall en- 
ter or cause to be entered in a book kept for 
that purpose, the number of proof gallons of 
spirits purchased ot received, of whom pur- 
chased and received, and the number of 
proof gallons sold or delivered, as soon as he, 
in the exercise of due vigilance, can ascer- 
tain those facts, so as to make the entries 
correctly, that is a substantial compliance 
with this section." I decline to charge that, 
except in so far as I have heretofore charged 
in accordance with it. 

"26. If a rectifier of distilled spirits enters 
in the book, under the appropriate head, the 
number of proof gallons of spirits purchased 
or received, as soon as, by the exercise of 
reasonable diligence, he can ascertain the 
correct amount, that is a substantial compli- 
ance with the section in that regard, although 
such entry be not made on the day when the 
distilled spirits are purchased and received." 
I decline to charge in accordance with that, 
except as I have heretofore charged in ac- 
cordance with it, and only to that extent. 

["27. If a forfeiture is claimed under the 
said 26th section, the burthen of proof is up- 
on the government to show a substantial vio- 
lation of said section." I have charged sub- 
stantially to that effect. Under section 26 the 
government must show a violation of that 
section. I have already charged that that is 
so.] 2 

"28. If the jury are satisfied, from the evi- 
dence, that the witness Nelson has wilfully 
and - corruptly testified falsely in regard to 
any material fact in the case, the jury should 
disregard his evidence." That proposition is 
undoubtedly true. If a man wilfully and cor- 
ruptly testifies falsely in regard to any ma- 
terial fact, the jury should disregard his evi- 
dence. Apply that rule to every witness in 
the case on both sides. 

["29. The same proposition with reference 
to the witness Andrews. The same proposi- 
tion with reference to the witness Verplanck. 
The same proposition with reference to the 
witness Calhoun." That is true. And so in 
regard to all the witnesses — Libby, Blanch- 
ard, Salinger, and all of them— that proposi- 
tion is undoubtedly true. 

["30. No raw materials, within the 48th sec- 
tion of the act of 1SG4, were found on the 
premises in question." That is true. It is 

2 [From 2 Am. Law T. Rep. U. S. Cts. 23.] 
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a matter of fact rather than a matter of law; 
but it is true.] 2 

"31. If the government has failed to prove, 
by the evidence in the case, that the articles 
on the premises in question were there for 
the purpose of being sold or removed by the 
claimants, or either of them, in fraud of the 
internal revenue laws, or with the design to 
avoid the payment of the taxes due the gov- 
ernment, the verdict must be for the claim- 
ants, so far as the forty-eighth section of the 
act of 1S64 is concerned." That is true. If 
the government has not made out a case un- 
der the forty-eighth section, it cannot have a 
verdict, and the verdict must be for the 
-claimants. 

"32. In order to establish their, case it is in- 
cumbent on the government to prove that the 
taxes on the articles in question had not 
been paid, and that the claimants knew or- 
had reasonable ground to believe that such 
taxes were not paid." That proposition I 
■divide into two parts. It is not necessary 
for the government to prove that the tax 
had not been paid. You are to assume that 
it had not. But it is for the government to 
show that the claimants knew, or had rea- 
sonable ground to believe, that the taxjvas 
not paid, because, a person cannot have 
spirits in his possession with design to avoid 
the payment of the tax on the spirits, unless 
he knows, or has reasonable cause to believe, 
that the tax on them has not been paid. 

"33. If the claimants, at the time they pur- 
chased and received the spirits on the prem- 
ises in question, had reasonable ground to be- 
lieve that the taxes on said spirits had been 
paid, the verdict on the forty-eighth section 
should be for the claimants." That is not a 
•correct proposition. In the first place, it does 
not appear, by any evidence on the part of 
the claimants, when they did purchase and 
receive the spirits found on the premises in 
question. Moreover, if a person, at the time 
he purchases and receives spirits, has rea- 
sonable ground to believe that the tax on 
them has been paid, and afterwards finds 
■out that the tax on them has not been paid, 
the spirits will still be liable to seizure. The 
instruction prayed refers the whole thing to 
the time when the party purchases and re- 
ceives the spirits, and the proposition is, that 
if he then has reasonable ground to believe 
that the tax has been paid, the spirits can 
never be liable to seizure. The statute is 
just the other way. The statute provides, 
that if the spirits are found in the possession 
of any person for the purpose of being sold 
•or removed in fraud of the law, they shall 
be forfeited. A person may, when he re- 
ceives the spirits, have an idea that taxes on 
them are paid, and he may. keep them some 
time, and during that period may find out 
that the taxes have not been paid. In such 
a ease, after he finds out that the taxes have 
not" been paid, the spirits are in his posses- 
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sion with notice that the taxes on them are 
not paid. The proposition, that the question 
is whether, when these parties received the 
spirits, they had reasonable ground to be- 
lieve that the taxes on them had been paid, 
is not sound. 

"34. In determining whether the claimants 
had or had not reasonable ground to believe 
that the taxes on said spirits had been paid, 
the jury should take into consideration the 
fact whether the barrels or casks containing 
said spirits were properly branded at the 
time they were received by the claimants." 
That is true. Tou must take the fact of 
branding for what it is worth. 

"35. If the jury believe from the evidence 
that the barrels or casks containing said 
spirits were properly branded at the time 
they were received by the claimants, the jury 
have a right to infer that the claimants re- 
ceived said spirits in good faith, and be- 
lieving 1 that the taxes on them had been 
paid." I decline to charge that. You are to 
take into consideration that evidence, with 
all the other evidence. You are not to draw 
an inference merely from that fact alone. 

"36. If the spirits in question, at the time 
they were received by the claimants, were 
properly branded, by the United States in- 
spectors having legal authority to brand them, 
as tax-paid, the fact that said spirits were 
so branded, in the absence of any proof of 
fraud, is evidence that the taxes upon them 
had been paid." That is not so. It is evi- 
dence of nothing except that the barrels were 
so branded. 

"37. If there be any reasonable doubt aris- 
ing upon the evidence, as to whether the gov- 
ernment have established their case, within 
the rules of law applicable to the subject, 
the verdict should be for the claimants." 
That is undoubtedly true. The government 
must make out their case. They must make 
it out by a preponderance of evidence. It is 
not like a criminal case, where the defendant 
is entitled to the benefit of a reasonable doubt 
of guilt, but the government must make out 
their case by a preponderance of evidence. 

"38. In any legal aspect of the case, it is 
incumbent on the government to prove (1.) 
That the taxes on the spirits, or some por- 
tion of them, found on the premises at the 
time of the seizure, were not paid." That is 
not true. I charge you to the contrary. You 
are to assume that the taxes were not paid, 
because the claimants have not shown that 
they were paid. 

"(2.) That the claimants, or one -of them, 
knew or had reasonable ground to believe 
that the taxes had not been paid." That is 
true. I have already charged you that. 

"(3.) That the spirits were on the premises 
for the purpose of being sold or removed in 
fraud of the internal revenue laws, or for the 
purpose of avoiding the payment of the tax- 
es." That is true. 

"39. If the government has failed to prove 
any of the propositions above named, the ver- 
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diet should be for the claimants, under the 
forty-eighth section." That is not correct, 
because it embraces the proposition about the 
burden of proof as to the payment of the 
taxes. 

"40. Inasmuch as there is no proof on the 
part of the government that the taxes were 
not paid on the spirits found on the premises 
at the time of seizure, the verdict should be 
for the claimants, on the forty-eighth sec- 
tion." I decline to charge that 

"41. Even if the spirits which Nelson testi- 
fies he delivered at Watson & Orary's estab- 
lishment were delivered by him as he states, 
and the taxes on them were not paid, that 
fact would furnish no reason for the condem- 
nation of the property on the premises, as 
there is no proof that these spirits, or any 
portion of them, were on the premises at the 
time of the seizure." I decline to charge 
that, because there is no proof given on the 
part of the claimants that those spirits were 
not on the premises at the time of the seizure, 
and it was for the claimants to show what 
the spirits were that were found on the prem- 
ises. They had the means of knowledge on 
the subject. 

"42. The non-production of testimony by 
the claimants does not relieve the govern- 
ment from the necessity of proving their 
case where they, the government, have the 
burden of proof." That is true as an ab- 
stract proposition, and, also, as applicable to 
this case; but I have already charged you as 
to what the real effect of the non-production 
of testim'ony by the claimants, is. 

Now, gentlemen, I believe you understand 
this case by this time, and I commit it to your 
consideration, satisfied from the patience with 
which you have listened to the trial, that you 
will bestow equal care and attention upon 
the verdict which you are to render. 

The jury rendered a verdict for the govern- 
ment on the 26th section of the aet of 1866, and 
the 48th section of the act of 1864, 
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QUANTITY OF DISTILLED SPIRITS. 
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11 Int. Rev. Rec. 3; 10 Int. Rev. Rec. 

206; 17 Pittsb. Leg. J. 17.] i 

District Court, S. D. New York. Dec, 1869. 

INTERNAL, RKVESUE ACT OF JULY 20. 1868 — CAN- 
CELLING Stamps — Rectifiek's Books — 
Knowing axd Wilful Neglect. 

1. Empty barrels were found on the premises 
of a rectifier, on which were stamps which had 
not been cancelled as required by the 43d sec- 
tion of the internal revenue act of July 20, 1868 
(15 Stat. 125). Meld, that if the rectifier knew 
that the stamps were not cancelled, and it was 
his will, freely exercised, that they should not 
he cancelled, when the barrels were emptied, 

i [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission. 10 Int. Rev. Rec. 
206. and 17 Pittsb. Leg. J. 17, give only partial 
reports.] 



then he had "knowingly and wilfully" neglected 
to comply with the 43d section, and, under the 
96th section of the same act, all distilled spir- 
its or liquors owned by him were forfeited. 
ICited in U. S. v. Learned, Case No. 15,580. 
Criticised in U. S. v. Ninety-Five Barrels of 
Distilled Spirits, Id. 15,889. Cited in U. S. 
v. One Thousand Four Hundred and Twelve 
Gallons of Distilled Spirits, Id. 15,960; U. 
S. v. Four Thousand Eight Hundred Gal- 
lons of Spirits, Id. 15,153; U. S. v. Bayaud, 
16 Fed. 384.] 

2. A rectifier must himself make the entries 
in the book required by the 45th section of the 
same act, and his failure to do so subjects him 
to a similar penalty. 

At law. 

Thomas Simons, Asst. Dist. Atty., for the 
United States. 

Thomas Harland and Daniel G. Rollins, Jr., 
for claimant. 

BLATCHFORD, District Judge (charging 
jury). This case, which is now to be sub- 
mitted to your consideration, is one involving 
very important questions under the internal 
revenue laws of the United States. It is 
the first case that has come before this court 
under the act of July 20, 1S68 (15 Stat. 125), 
and it concerns the construction ,of the 96th 
section of that act, which is an exceedingly 
important section in reference to the inter- 
ests of the government, and of those engaged 
in distilling, rectifying, and dealing in liquors 
and in manufacturing cigars, however it shall 
be construed. 

The charge in this case against the property 
seized, which was found at the establishment 
of Mr. A. O'Neill in No. 133 Mott street, comes 
up under two sections of this act of 1868— 
the 43d section and, the 96th section. The 
property was seized on the 17th of April, 
1869, and, with reference to the questions in- 
volved in this case, it must be divided into 
three lots or parcels. The first lot consists 
of the empty barrels found on the premises, 
with tax paid stamps thereon not effaced or 
obliterated. The second lotconsists of thedis- 
tilled spirits and liquors found there, owned 
by Mr. O'Neill. The third lot consists of the 
property found there other than the empty 
barrels and the distilled spirits and liquors. 
This property, as appears by the records of 
this court, has, all of it, been delivered up, on 
appraisement, to the claimant, the govern- 
ment accepting voluntarily, through the con- 
sent of the district attorney, in place of the 
property seized, what it regarded as satisfac- 
tory bonds therefor. 

Under the evidence in this case, there is 
no doubt, upon the law, as the court will lay 
it down to you, that the empty barrels must 
be condemned. There is, also, no doubt that 
the property seized other than the empty 
barrels and the distilled spirits and liquors 
must be released. That property, by the in- 
ventory, amounts to the sum of $173.65, con- 
sisting of forty-two standing casks, two res- 
ervoirs, two pumps, one ' safe, ninety-four 
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demijohns, and five empty kegs; and, in re- 
spect to that, your verdict must be for the 
claimant In respect to the empty barrels, 
your verdict must be for the United States. 
The only question in dispute is as to the dis- 
tilled spirits and liquors, which appear, by 
this appraisement, to have been appraised at 
a very few dollars differing from $4,700, em- 
bracing all the liquors found there, not merely 
the distilled spirits, but a quantity of wine 
also. 

The condemnation of the distilled spirits 
and liquors, embracing the wines, is sought 
under the 96th section of the act, which pro- 
vides that, if any distiller, rectifier, wholesale 
liquor dealer, or compounder of liquors, shall 
knowingly and wilfully omit, neglect, or re- 
fuse to do or cause to be done any of the 
things required by law in the carrying on or 
■conducting of his business, or shall do any 
tiring prohibited by the act, if there be no spe- 
cific penalty or punishment imposed by any 
other section of the act for the neglecting, 
omitting, or refusing to do, or for the doing 
or causing to be done, the thing required or 
prohibited, he shall pay a penalty of one thou- 
sand dollars, and all distilled spirits or liq- 
uors owned by him, or in which he has any 
interest as owner, shall be forfeited to the 
United States. You have heard the discus- 
sion by the counsel representing the govern- 
ment and the counsel representing the claim- 
ant in regard to the interpretation of this sec- 
tion, and also the suggestions made by the 
court in the course of the trial, respecting the 
proper Interpretation of it The views so 
suggested, I shall now repeat, as they are im- 
portant, not merely with reference to this 
case, and to your action upon it, but with 
reference, also, to other cases and to the law 
generally. This 96th section provides, that 
if a rectifier, wholesale liquor dealer, or com- 
pounder of liquors— (and it is undisputed that 
Mr. O'Neill was a wholesale liquor dealer, 
and had paid the proper special tax to be- 
come so)— shall knowingly and wilfully omit, 
neglect, or refuse to do, or cause to be done, 
any of the things required by law in the car- 
rying on or conducting of his business, or 
shall do anything prohibited by the act, If 
there be no specific penalty or punishment 
imposed by any other section of the act, for 
the neglecting, omitting, or refusing to do, or 
for the doing or causing to be done, the thing 
required or prohibited, he shall pay a penalty 
of one thousand dollars. The language is 
marked. In the first place, it imposes this 
penalty of one thousand dollars only for a 
knowing and wilful omission, neglect, or re- 
fusal, in case there is no specific penalty or 
punishment imposed by any other section of 
the act, for the neglecting, omitting, or refus- 
ing—not for the knowingly and wilfully neg- 
lecting, omitting, or refusing, but for the 
mere neglecting, omitting, or refusing— to do 
the things required or prohibited by law. 
Therefore, the meaning of the section, thus- 
far, is, that if no specific penalty or punish- 



ment is imposed by any other section o'f the 
act, for the mere neglect; omission or refusal, 
whether wilful and knowing or not, then, if 
the individual is guilty of a knowing and wil- 
ful omission, neglect, or refusal, he shall pay 
a penalty of one thousand dollars. In other 
sections of the act, congress has provided 
various penalties and punishments for mere 
neglects, omissions, and refusals, without ref- 
erence to whether they are knowing and wil- 
ful or not It now provides a general enact- 
ment, in which it says, in effect: "We have 
imposed various penalties and punishments 
for neglects, omissions and refusals to do 
various things; but, if there be anything pro- 
hibited, or prescribed as necessary to l»e done, 
for the neglect, omission, or refusal to do 
which, or for the doing of which, we have 
not already provided penalties and punish- 
ments, we here declare, that we do not in- 
tend to impose any penalty or punishment 
for such mere neglect omission, refusal, or 
doing; but if, in respect to any such thing, 
there has been any knowing and wilful neg- 
lect, omission, refusal, or doing, for that we 
Impose a penalty of one thousand dollars." 
That is the plain meaning of this section, 
thus far. It then goes on to say, that, in 
addition, if the individual is guilty of such 
knowing and wilful omission, neglect, refus- 
al, or doing, he shall therefor, if he is a dis- 
tiller, rectifier, wholesale liquor dealer, or 
compounder of liquors, forfeit all the dis- 
tilled spirits and liquors owned by him, or 
in which he has any interest as owner. He 
does not forfeit the vessels used by him in 
his business, but he forfeits only distilled 
spirits and liquors. Now this is nq&at all 
an unusual provision In the internal ''revenue 
laws of the United States. On the contrary, 
this provision, in the act of 186S, is very much 
mitigated from the provisions of the act of 
March 2d, 1S67. The 25th section of tbat 
act (14 Stat 483) contained provisions much 
more stringent than the provisions of this 
96th section of the act of 1868. It provided, 
that the owner, agent, or superintendent of 
any still, boiler, or other vessel used in the 
distillation of spirits, who should neglect or 
refuse to make true and exact entry and re- 
port of the same, or to do or cause to be done 
any of the things by law required to be done 
concerning distilled spirits, should, in addi- 
tion to other fines and penalties then' by law 
provided, forfeit, for every such neglect or 
refusal— whether wilful or not, whether with 
the intent to defraud the government or not- 
all the spirits made by or for him, and all the 
vessels used in making the same, and the 
stills, boilers, and other vessels used in 
distillation, and all materials fit for use 
in distillation, found on the premises, to- 
gether with the sum of five hundred dol- 
lars for each offence, to be recovered with 
costs of suit, and should be deemed guilty 
of a misdemeanor, and be subject to' im- 
prisonment for a term not exceeding -one 
year. Therefore, the 96th section o'f4he act 
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of 1SGS, while preserving the principle of the 
forfeiture of property, very much mitigates 
the provisions of the act of 1867. Under this 
UUth section, if Mr. O'Neill, being a wholesale 
liquor dealer, has knowingly and wilfully 
neglected, omitted or refused to do or cause 
to be done, any of the things required by law 
in the carrying on or conducting of his busi- 
ness, all the distilled spirits and liquors own- 
ed by him, or in which he has any interest as 
owner, are forfeited to the United States; 
and such distilled spirits and liquors, being 
seized and prosecuted in this ease, are to be 
condemned, provided the facts are found to 
exist which the 96th section requires to ex- 
ist in order to warrant such forfeiture. 

It is alleged, on the part of the government, 
that O'Neill, being a wholesale liquor dealer, 
knowingly and wilfully omitted, neglected 
and refused to do two several things required 
by law to be done by him in the carrying on 
or conducting of his business. It is alleged, 
in the first place, that he omitted and neg- 
lected to do what he was required by the 
43d section of this same act to do in regard 
to the carrying on of his business. That sec- 
tion provides, that it shall be the duty of 
every person who empties or draws off, or 
causes to be emptied or drawn off, any dis- 
tilled spirits from a cask or package bear- 
ing any mark, brand, or stamp required by 
law, at the time of emptying such cask or 
package, to efface and obliterate such mark, 
stamp, or brand. At the first blush this 
might seem to you to be a very trifling mat- 
ter. What difference does it make whether 
or not this obliteration is done at the mo- 
ment of emptying the barrel? What differ- 
ence does it make when it is done, provided 
O'Neill does not part with the barrel to any- 
body else, or sell it, or suffer it to go out of 
his possession, until he has effaced .and ob- 
literated the stamp? The nature and pur- 
pose of the provision are shown by the fur- 
ther language of this same 43d section, which 
shows the importance that congress attaches 
to this matter. This "stamp" on a barrel, of 
which you have heard so much in this case, 
is the mode by which the government now 
collects a tax, to the amount of fifty cents 
per gallon, on distilled spirits. On a barrel 
full of spirits, a stamp, indicating that the 
tax upon such barrel of spirits has been 
paid, represents to the government the sum 
of -about twenty dollars. Where the tax on 
a barrel of spirits has been paid, and the tax- 
paid stamp has been legitimately put on 
such barrel, if the spirits are taken out of it, 
the empty barrel remains, with the stamp 
upon it, indicating that the tax has been 
paid; and, if some other spirits, on which no 
tax has been paid, can be illicitly put into 
that barrel, which thus has a tax-paid stamp 
upon it, such barrel can be put into the mar- 
ket, carrying with it the index that the tax 
on the spirits therein has been paid, and 
the chances are ninety-nine in a hundred 
that the government will be defrauded, on 
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every such barrel of spirits, out of the sum 
of twenty dollars. The sense that congress 
had of this danger is shown, as I have said, 
by the further provision of the 43d section: 
"Any person who shall fail or neglect to 
efface and obliterate said mark, stamp, or 
brand, at the time of emptying such cask or 
package, or who shall receive any such 
cask or package, or any part thereof, with 
the intent aforesaid, or who shall transport 
the same, or knowingly aid or assist therein, 
or who shall remove any stamp provided by 
this act from any cask or package contain- 
ing, or which had contained, distilled spir- 
its, without defacing and destroying the 
same at the time of such removal, or who 
shall aid or assist therein, or who shall have 
in his possession any such stamp so removed 
as aforesaid, or have in his possession any 
cancelled stamp, or any stamp which has 
been used, or which purports to have been 
used, upon any cask or package of distilled 
spirits, shall be deemed guilty of a felony, 
and, on conviction, shall be fined not less 
than five hundred dollars nor more than ten 
thousand dollars, and imprisoned not less 
than one year nor more than five years." 
There is, as you perceive, no discretion given 
to the court whether to fine or imprison for 
the offence. The offender must be fined and 
also imprisoned not less than one year nor 
more than five years. Why this severe pen- 
alty? Because the matter of the offence is 
a vital one, under the law. The essence of 
the requirement is, that the stamp shall be 
effaced and obliterated at the time any dis- 
tilled spirits are emptied or drawn off from 
the cask or package, so that there shall be 
no opportunity given for the commission of 
fraud, and so that the empty casks or pack- 
ages, with the unobliterated and uneffaced 
tax-paid stamps upon them, shall not be 
suffered to lie exposed in the public street, 
as was the practice at Mr. O'Neill's estab- 
lishment, according to his own testimony, 
where they may be stolen, or be put into 
a shed, as in this case, whence they may be 
carried away, either with or against the will 
of their owner. The law requires that no 
opportunity shall be offered for a second use 
of the tax-paid stamps. Therefore, it is of 
no consequence, under this section, what the 
intent of Mr. O'Neill was. It is of no con- 
sequence that he himself never sold an empty 
barrel, or parted with one, until he had ob- 
literated the stamps upon it. It is of no- 
consequence that he had no intent to de- 
fraud the revenue himself, in not obliterating 
the stamps, if he knowingly and wilfully 
omitted to obliterate them. 

The next question is— what is meant by 
the words "knowingly and wilfully," in the 
96th section? They do not mean, as was ar- 
gued to you by the counsel for the claimant, 
that the person must be shown to have 
known what the law was and to have acted 
wilfully against it. Every man is presumed 
and must be held to know the law. The 
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question is not, whether Mr. O'Neill omitted 
to obliterate the stamps knowing or not 
knowing what the law was. The question 
Is whether he knew the fact that the stamps 
were not obliterated, and whether it was 
his will and pleasure, freely and voluntarily 
exercised, that they should not be obliterated, 
at the time the contents of the barrels were 
drawn off from them. You will observe that 
the language of the 96th section is "know- 
ingly and wilfully," not "knowingly or wil- 
fully." A person might empty the contents 
of a barrel of spirits, and, at the very in- 
stant after that was done, and before he had 
time to obliterate the stamp, another person 
might steal and carry away the barreL In 
that case, the person who emptied the spirits 
from the barrel would know that the stamp 
had not been obliterated at the time of emp- 
tying the barrel, but the omission to obliter- 
ate the stamp would not be a wilful act on 
the part of such person. The law says that 
the omission or neglect must be both know- 
ing and wilful. 

Mr. O'Neill in his testimony, states very 
frankly, that he did not pretend, in any case 
whatever, to obliterate any tax-paid stamp 
on any emptied barrel until he came to sell 
such barrel. He tells you that It was his 
regular habit not to obliterate the- stamps at 
the time of emptying the barrels. The emp- 
ty barrels which were found on his prem- 
ises were full of spirits when they were 
brought upon his premises, and such spirits 
were emptied therefrom oh his premises. 
The stamps on the barrels were not obliter- 
ated at the time such spirits were emptied. 
On that testimony, it is for you to say wheth- 
er Mr. O'Neill knew that the stamps on the 
barrels were not obliterated or effaced when 
the contents of the barrels were emptied, 
and whether it was an act of his free will 
that they were not then obliterated and ef- 
faced. If so, then his neglect and omission 
to do what the 43d section required him to 
do, was a knowing and wilful neglect and 
omission. The question of his intent in re- 
spect to the future disposition of the barrels 
has nothing to do with the case. No man 
has a right to set up a construction of the 
law for himself. No man has a right to 
furnish an opportunity to others to steal 
from his possession emptied spirit barrels 
with unobliterated tax-paid stamps on them; 
and to fill them with spirits on which the 
tax has not been paid. It is- his duty to 
obliterate the stamps at the time the con- 
tents of the barrels are emptied out. The 
only question for your consideration is, 
whether O'Neill knew the fact that the stamps 
had not been obliterated, and whether his 
omission to obliterate them was an act of his 
will or was against his consent. 

The other alleged knowing and wilful omis- 
sion, neglect or refusal on the part of Mr. 
O'Neill to do a thing required by law to be 
done by him, in the conducting of his busi- 
ness as a wholesale liquor dealer, arises un- 



der the 45th section of the act of 1868, which 
requires that "every rectifier, wholesale 
liquor dealer and compounder of liquors shall 
provide himself with a book"— I call your at- 
tention particularly to the language of this 
section,— "shall provide himself with a book, 
to be prepared and kept in such form as shall 
be prescribed by the commissioner of inter- 
nal revenue, and shall, on the same day on 
which he receives any spirits, and before he 
shall draw off any part thereof, or add any 
water or anything thereto, or In any respect 
alter the same, enter in such book, and in the 
proper columns respectively prepared for the 
purpose, the date when, the name of the per- 
son or firm from whom, and the place 
whence, the spirits were received, by whom 
distilled, rectified or compounded, and when 
and by whom inspected, and, if in the orig- 
inal package, the serial number of each pack- 
age, the number of wine gallons and proof 
gallons, the kind of spirits, and the number 
and kind of adhesive stamps thereon; 
* * * and, if any rectifier, wholesale deal- 
er or compounder of liquors shall refuse or 
neglect to provide such book, or to make en- 
tries therein, as aforesaid, * * * he shall 
pay a penalty of one hundred dollars, and, 
on conviction, shall be fined not less than 
one hundred dollars, nor more than five thou- 
sand dollars, and imprisoned not less than 
three months, nor more than three years." 
The penalty of one hundred dollars, and this 
fine and imprisonment on conviction, are 
provided for the refusal or neglect to make 
the entries, whether the refusal or neglect 
is knowing and wilful or not It is the re- 
fusal or neglect that is to be punished, with- 
out regard to the question of Intent, knowl- 
edge or wilfulness. The requirements of the 
45th section in regard to rectifiers, wholesale 
liquor dealers and compounders of liquors, 
differ, in a very marked manner, from the 
provisions of the 19th section of the same 
act, in regard to distillers, showing that 
congress intended something by the differ- 
ence. The 45th section requires, that the 
rectifier, wholesale liquor dealer and com- 
pounder of liquors shall enter in a book the 
things specified in the section, and it pro- 
vides, that if he shall refuse or neglect to 
make the entries, or shall make any false 
entry, he shall be subject to the penalty and 
punishment therein prescribed. It does not 
provide that any one else may make the en- 
tries, nor does it impose any penalty or pun- 
ishment upon any one else for omitting to 
make the entries or for making false entries, 
or upon the rectifier, wholesale liquor dealer 
or compounder of liquors, if any other person 
omits to make the entries, or makes false en- 
tries. It requires the principal himself to make 
the entries, and it imposes the penalty and 
punishment upon him solely. It does not say 
that the penalty and punishment shall be 
imposed if there shall be a neglect to make 
the proper entries, or if any false entries 
shall be made; but it imposes the penalties 
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upon the principal himself alone, if he fails 
to make the proper entries or if he makes 
false entries. Turning to the section in re- 
gard to distillers, the 19th, we find its pro- 
visions to he very different. It says, that 
the distiller "shall, from day to day, make, 
or cause to "be made, true and exact entry, in 
a book," etc.; and then it goes on to provide 
that, if any false entry shall be made, or 
if any entry required to be made shall be 
omitted, a given penalty shall be paid by the 
•distiller— a very proper provision, because he 
is bound, either to make the entries himself, 
or to cause them to be made, and he is, there- 
fore, made responsible for the acts and omis- 
sions of other persons, in this respect. Not 
so with the rectifier, the wholesale dealer, 
find the compounder of liquors, under the 
45th section. The 19th section then goes on 
to provide, that any person making a false 
entry* or omitting to make any required en- 
try, with intent to defraud, shall, on convic- 
tion, be punished by fine and imprisonment 
Therefore, in the present case, it was the 
<luty of O'Neill to make the entries himself 
in his book, and he had no right to delegate 
the making of them to any other person. 
The difference between the requirements in 
regard to the wholesale liquor dealer, and 
those in regard to the distiller, are marked 
and intentional. As O'Neill had no right to 
delegate the making of the entries in his 
book to any other person, the fact, if it be 
such, that he gave a general direction to his 
clerk to make proper entries, is utterly un- 
important. Under this law, it was his busi- 
ness to make the entries himself; and the 
only question for your consideration is, 
whether, in fact, he knew that the five bar- 
rels of spirits proved to have been purchased 
and received by him from McNierny, were 
not entered in his book, and whether the non- 
entry of them, on his part, was an act of 
his will, or was against his will. 

If, therefore, O'Neill knowingly and wil- 
fully—as those terms have been explained 
to you— omitted or neglected to obliterate 
the stamps from the barrels referred to, at 
the time their contents were dumped, then, 
for that cause alone, without reference to 
the question of non-entry in the book, all the 
spirits and liquors under seizure are forfeit- 
ed to the United States. And so, also, if he 
knowingly and wilfully omitted or neglected 
to enter in his book the five barrels referred 
to, all the spirits and liquors seized are, for 
that cause, forfeited to the United States. 

The counsel for the claimant presented the 
following requests to the court, to charge 
the jury, which requests were refused by 
the court: 

1. The simple fact that O'Neill omitted to 
erase the stamps on certain barrels at the 
time of emptying them, knowing that they 
were not erased, is not sufiicient, under sec- 
tion 96, to justify a verdict of condemna- 
tion for a violation of section 43, for know- 
ingly and wilfully violating that section, but 



the jury must believe that there was some 
wrongful intent in such omission. 

2. The forfeiture imposed by section 96 of 
the act, applies only to offences for which 
there is no specific penalty or punishment 
imposed by any other section of the act; 
and, as all the offences complained of in this 
case, to wit, the offences' against section 45 
and section 43, are punished by a specific 
punishment imposed by those sections, sec- 
tion 96 has no application to this case, and, 
upon this section, the jury must find for the 
claimant. 

3. If the jury shall believe that it was the 
bona fide intention of the claimant, at the 
time of emptying the barrels referred to, 
that none of the barrels should be refilled 
with spirits, by himself or any other per- 
son, without previous erasure of the stamps, 
and that the stamps upon none of said bar- 
rels should be removed by any person, and 
used upon any other barrel of spirits, then 
the offence against section 43, by the claim- 
ant, is not such as works a forfeiture under 
section 96. 

The jury found a verdict for the United States 
as to the empty barrels and the distilled spirits 
and liquors, and for the claimant as to the rest 
of the property seized. 



QUANTITY OF DISTILLED SPIRITS 
(UNITED STATES v.). See Cases Nos. 
16,099 and 16,100. 

QUANTITY OF DISTILLED SPIRITS AT 
NO. 133 MOTT ST. (UNITED STATES 
v.). See Case No. 11,495. 
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QUANTITY OF IRON. 

[2 Spr. 51; i 24 Law Rep. 546.] 

District Court, D. Massachusetts. June, 1862. 

Salvage— Unnecessary Interference bt Third 
Parties. 

Persons who interfere unnecessarily with 
wrecked property, which is being saved under a 
contract between the owners thereof and a third 
party, cannot claim as salvors, although they 
bring the property into port. 

The ship Mantua was wrecked, near the en- 
trance of Boston harbor, in the fall of 1861. 
The libellant then made an agreement with 
the owners of the vessel and cargo, to save 
what he could, and to receive one-half of the 
proceeds as compensation. While performing 
this service, two schooners came to the place 
and began to pick up the cargo. The libellant 
notified them that he had the exclusive right 
to salve the vessel and cargo, and forbade their 
interfering: but they refused to desist, and 
picked up and brought to Boston a quantity of 
bolt and bar iron. The libellant then filed 
his libel against it, alleging that under the 
agreement, he had the exclusive right to salve 

i [Reported by John Lathrop, Esq., and here 
reprinted by permission.] 
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the property; that the masters of the schoon- 
• ers had no right to interfere, and having been 
■warned off, must he considered as intruders 
and wrongdoers; that they had no claim for 
compensation or salvage on the property they 
picked up; that their services and labor in- 
,ured to him; that he was entitled to the same 
salvage upon this iron as upon the cargo which 
he saved; and prayed for a decree accord- 
ingly. An answer was filed for the owners, 
admitting the facts as alleged by the libellant, 
and his rights as claimed. The masters of the 
.schooners were notified of the pendency of 
the suit, but did not appear. 

F. C. Loring, for libellant and owners. 

BY ORDER OF THE COURT, a decree 
was entered for the libellant, allowing him fif- 
ty per cent, of the proceeds of the iron as 
isalvage, according to the prayer of the libel, 
and the balance was ordered to be paid to the 
owners. 
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, QUANTITY OF MANUFACTURED TO- 
BACCO. 

[Affirming Case No. 16,106a. Nowhere re- 
ported; opinion not now accessible.] 
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QUANTITY OF MANUFACTURED TO- 
BACCO. 

[See Case No. 16,106a.] 



Case Mo. 11,499. 

QUANTITY OF MANUFACTURED TO- 
BACCO. 

[10 Ben. 447.] i 

District Court, S. D. New York. May, 1879. 

proceedings supplementally to execution — 
"Common Law Cadse"— Soit in Rem 

FOlt POKPEITOKE. 

1. A suit in rem for forfeiture of property by 
reason of violation of the internal revenue laws 
is a "common law cause," within the meaning 
of Rev. St. U. S. § 916 (re-enacting the statute 
of 1872, c. 255, § 6; 17 Stat. 197), which pro- 
vides that "the party recovering a judgment in 
any 'common law cause' in any; circuit or dis- 
trict court shall be entitled to similar remedies 
upon the same by execution or otherwise to 
reach the property of the judgment debtor as are 
now provided in the like causes by the laws of 
the* state in which such court is held, or by any 
such laws hereafter enacted, which may he 
adopted by general rules of such circuit or dis- 
trict court." 

2. In such a case, after return of execution 
against the stipulators unsatisfied, proceedings 
supplementary to execution in accordance with 
the laws' of New York are properly taken. 

At law. 



i [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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Edward B. Hill, Asst U. S. Dist. Atty. 
Birdseye, Cloyd & Bayliss, contra. 

CHOATE, District Judge. The property 
seized in this case for violation of the in- 
ternal revenue laws, having been bonded and 
judgment having been entered against the 
stipulators, and the execution returned un- 
satisfied, the informants have taken out an 
order for the examination of the stipulators 
in proceedings supplementary to execution, 
pursuant to the provisions of the statutes of 
the state of New York. It is now objected that 
this is not a common law cause within the 
meaning of Rev. St § 916, by which section 
it is provided that "the party recovering a 
judgment in any common law cause in any 
circuit or district court, shall be entitled to 
similar remedies upon the same by execution 
or otherwise to reach the property of the judg- 
ment debtor, as are now provided in the" like 
causes by the laws of the state in which 
such court is held, or by any such laws here- 
after enacted, which may be adopted'by gen- 
eral rules of such circuit or district court." 
This section is a re-enactment of St. 1872, 
c. 255, § 6 (17 Stat. 197). This statute in sec- 
tion 5 refers to the practice, pleading and 
modes of proceeding in "other than equity 
•and admiralty causes in the circuit and dis- 
trict courts." Section 6 provides for reme- 
dies by attachment and on execution, similar 
to those in -the state courts in "common law 
causes in the circuit and district courts." 
The expressions here used to distinguish be- 
tween the different classes of civil causes of 
which the circuit and district courts have ju- 
risdiction are similar to the expressions used 
in the judiciary act, so called [1 Stat. 73], 
"suits of a civil nature at common law or in 
equity." The words thus used in that act 
have been held to be used by way of dis- 
tinction from "suits in admiralty," another 
principal branch of the jurisdiction of the fed- 
eral courts in civil causes. And the expres- 
sion, "suits of a civil nature at common law," 
have been held to be not exclusively such 
suits as in respect to the nature of the cause 
of action or the method of proceeding were 
maintainable at the common law; but to in- 
clude suits to enforce legal as distinguished 
from equitable rights, though authorized 
wholly by statute and prosecuted by a form 
of procedure not according to the forms of the 
common law. Parsons v. Bedford, 3 Pet [2S 
U. S.] 433; U. S. v. Block 121 [Case No. 14,- 
610]. The statute of 1872 makes a similar 
distinction, and must obviously have a similar 
construction; and a proceeding to enforce a 
forfeiture like the present suit is a "suit of 
a civil nature at common law," or "a common 
law cause" within the meaning of this act, 
as distinguished from an equity or an admi- 
ralty cause. It is brought to enforce a "le- 
gal" as distinguished from an "equitable" 
right. It has no reference whatever to any 
maritime right or obligation. It cannot, 
therefore, be considered an admiralty cause. 
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Although it is commenced by a seizure and 
some of the remedies applied in the course of 
the suit are perhaps adopted from, or, at 
least, are similar to those which are applica- 
ble to proceedings in rem in admiralty, yet 
the suit is in the essential feature of the 
mode of trial treated as a common law cause. 
It is tried with a jury and results in a per- 
sonal judgment. The ease of The Blanche 
Page [Case No. 1,524], in which it was held 
that the proceedings supplementary to execu- 
tion could not be taken against stipulators in 
an admiralty cause, has no application. Ad- 
miralty causes are excluded from the sixth 
section of the act of 1872. The objection is 
therefore overruled. 



QUANTITY OF MANUFACTURED TO- 
BACCO (UNITED STATES v.). See Case 
No. 16,102. 

QUANTITY OF RAGS (UNITED STATES 
v.). See Case No. 16,103. 



Case No. 11,500. 

QUANTITY OF TOBACCO. 

[5 Ben. 407.] i 

District Court, S. D. New York. Nov., 1871. 

Internal Revenue— Canceling Tobacco Stamps 

— Intent to Sell or Remove in 

Fkaud op the Law. 

1. Two unstamped packages of tobacco, and 
some unstamped packages of cigarettes^ were 
found in a tobacco store. It was a question, on 
the evidence, whether these packages belonged 
to the establishment. Other packages, properly 
stamped, were also found there. There was 
evidence tending to show that the person in 
charge of the store had been in the habit of not 
destroying the stamps on packages which were 
emptied, but of keeping them: Held, that the un- 
stamped packages must be forfeited, under the 
70th section of the act of July 20, 1868 (15 Stat. 
156). 

2. The expression, "in fraud of the internal 
revenue laws,", in the 48th section of the act of 
June 30th, 1864, as amended by the 9th section 
of the aet of July 13, 1866 (14 Stat. Ill), means 
"in violation of the internal revenue laws." 

3. Although there might have been no intent 
to sell or remove the stamped packages without 
their paying the taxes which the stamps indi- 
cated, there might have been a design to remove 
and sell them in fraud of the law. 

4. If there was an intention on the part of 
those in charge of the establishment, to violate 
the law in relation to the goods that were taxa- 
ble, by not canceling the stamps on packages 
that were sold, as required by the 72d section of 
the act of July 20th, 1868, then the whole estab- 
lishment was forfeited. 

5. If the unstamped packages belonged to the 
establishment, and were there for the purpose 
of being sold without the payment of tax upon 
them, it would be good ground for forfeiting the 
entire establishment. 

6. The government must make out its case to 
the satisfaction of the jury, by a preponderance 
of testimony. 

i [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



At law. 

Thomas Simons, Asst Dist, Atty., for the 
United States. 
Ethan Allen, for claimant. 

BLATCHFORD, District Judge (charging 
jury). This prosecution is instituted under the 
70th section of the act of July 20, 1868 (15 
Stat 156), in relation to a portion of the goods 
seized, and under the 48th section of the act 
of June 30, 1864, as amended by the 9th sec- 
tion of the act of July 13, 1866 (14 Stat. Ill), 
in relation to the rest of the property. The 
entire establishment [No. 75 Fulton street] was 
seized. You must find a verdict for the gov- 
ernment in regard to the two unstamped pack- 
ages of tobacco, and in regard to the un- 
stamped cigarettes, because they were found 
in the establishment without the stamps which 
the law requires to be upon them. The 70th 
section of the act of 1868 says: "The ab- 
sence of the proper stamp on any package of 
manufactured tobacco or snuff shall be notice 
to all persons that the tax has not been paid 
thereon, and such tobacco or snuff shall be 
forfeited to the United States." Therefore, 
you must find a verdict for the government 
in regard to the two packages and the ciga- 
rettes. 

In regard to the rest of the property which 
was seized, which comprises a large mass of 
goods, consisting generally of segars, ciga- 
rettes, chewing tobacco, and smoking tobacco, 
put up in packages, and which was appraised 
and delivered to the claimant in this case at 
a valuation of $4,850, the government claims 
the condemnation of all of it, under the 48th 
section of the aet of 1864, which declares, that 
"all goods, wares, merchandise, articles, or ob- 
jects, on which taxes are imposed by the pro- 
visions of law, which shall be found in the 
possession, or custody, or within the control, 
of any person or persons, for the purpose of 
being sold or removed by such person or per- 
sons in fraud of the internal revenue laws, or 
with design to avoid payment of said taxes, 
may be seized by the collector or deputy col- 
lector of the proper district, or by such other 
collector or deputy collector as may be spe- 
cially authorized by the commissioner of in- 
ternal revenue for that purpose, and the same 
shall be forfeited to the United States." All 
that is necessary, under this 48th section, to 
forfeit goods on which taxes are imposed by 
the provisions of law, is, that they must be 
found in the possession or custody, or within 
the control, of some person, for the purpose 
of being sold or removed by such person in 
fraud of the internal revenue laws, or with de- 
sign to avoid payment of the taxes imposed. 
It is not necessary that they should have been 
actually offered for sale. The cause of for- 
feiture is their being found in the possession, 
custody or control of the person, with the de- 
sign and intent existing in the mind of the 
person who has them in his possession, cus- 
tody or control, to sell or remove them In 
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fraud of the internal revenue laws, or with 
design to avoid payment of the taxes. 

Ordinarily, no question arises in regard to 
any distinction in meaning between the ex- 
pression, "sell. or remove in fraud of the in- 
ternal revenue laws," and the expression, "sell 
or remove with design to avoid the payment 
of taxes," but, in this case, the distinction is 
insisted on by the government, and, I think, 
properly. The goods, in this establishment, 
which, if stamps had not been found on them, 
would have been forfeited for that cause alone, 
were found with the proper stamps upon them; 
and, ordinarily, where goods are found with 
the proper stamps upon them, it is a violent 
presumption to ask a jury to believe that 
there was a design, in regard to those goods, 
to sell or remove them in fraud of the law, or 
with design to avoid the payment of the taxes, 
if the mode of paying the taxes be by stamps. 
But, here, it is claimed, on the part of the 
government, that, although these goods were 
found with the proper stamps on them, the 
jury have a right to say, and are bound to 
say, that they were in the custody and con- 
trol of the young man who was entrusted by 
his father with the control and management 
of that establishment, with the purpose, on 
his part, to have them sold or removed in 
fraud of the internal revenue law, although 
he may have had no design or intent to sell 
or remove them without having the taxes on 
them paid. The court charges you, in this 
case, that, although there may have been no 
intent to sell or remove the goods which had 
the stamps upon them without their paying 
the taxes which the stamps indicated, never- 
theless, there may have been a design to re- 
move them and sell them in fraud of the law. 
The expression, "in fraud of the internal rev- 
enue laws," in this connection, means, in vio- 
lation of the internal revenue laws; and this 
definition makes it necessary to call your at- 
tention to some other sections of the law. One 
is the 72d section of the act of 1868, which 
provides, that, whenever any package of any 
kind, containing tobacco, shall be emptied, "the 
stamped portion thereof," that is, the stamped 
portion of the envelope or wrapper, "shall be 
destroyed by the person in whose hands the 
same may be." That means, that the portion 
of the envelope which bears the stamp must 
be destroyed; and it can mean nothing less 
than that the stamp itself must be destroyed. 
It is a violation of this provision, when any 
stamped package containing tobacco is emp- 
tied, not to destroy the stamp. The "stamped 
portion" is the portion which contains the 
stamp, and it is impossible to destroy the 
"stamped portion," the portion which actually 
has upon it the stamp, without destroying the 
stamp. The same 72d section goes on to say, 
that "any person who shall wilfully neglect 
or refuse so to do, shall, for each such offence, 
on conviction, be fined fifty dollars, and im- 
prisoned not less than ten days, nor more than 
six months;" and that "any person who shall 



sell or give away, or who shall buy or accept 
from another, any such empty stamped box r 
bag, vessel, wrapper or envelope of any kind, 
or the stamped portion thereof, shall, "for each 
such offence, on conviction, be fined one hun- 
dred dollars, and imprisoned for not less than 
twenty days and not more than one year." 
It is thus made unlawful for any individual to 
accept from any other individual any one of 
these once used tobacco stamps which I have 
now before me. It is made unlawful, because 
of the door to fraud that is opened by the 
neglect on the part of the person who has the 
power, and is charged by the law with the 
duty, to destroy, mutilate and obliterate thor- 
oughly from existence, these stamps, "the mo- 
ment the package is emptied. He has no busi- 
ness to throw the used stamps into the street, 
or to give them to any other person to paste- 
in a book for curiosity, or for any other pur- 
pose. 

The government contends, in this case, that 
it has shown to you, that the young gentleman 
in charge of this establishment, has, by his 
own confession, been in the habit, when pack- 
ages in the establishment were emptied of 
their contents, of not destroying the stamped 
portions of the envelopes, but of keeping the 
stamps in his own possession, in violation of 
the law, affording an opportunity not only for 
the use of them by himself, but an opportunity 
for any person who could obtain access to 
them, to steal and use them. The inference 
which the government seeks to have drawn 
from this fact, if established, is, that, as he 
had, to the extent shown, committed this vio- 
lation of the law knowingly (and it is for you 
to say whether it was done knowingly), you 
have a right to infer that he intended to vio- 
late the law in the same manner in regard to- 
some of the taxable goods which were seized. 
If there was such intention to thus violate the 
law, and commit a fraud upon the law, in 
respect to any of the taxable goods found in 
this establishment, then the whole establish- 
ment is forfeited. 

It is contended, on the part of the govern- 
ment,— that what was done by this young 
man, was not done purely for amusement, and 
was not done without any wrongful intent in 
regard to the disposition or removal in future 
of the goods in the establishment, and that the 
jury have a right to infer, that he intended, 
when some of the goods then in the establish- 
ment should be sent out, to take the stamps 
off from them, and keep such stamps in his 
possession. 

In regard to the two packages of Killikinick 
tobacco, the 71st section of the act of 186S 
provides, that any person who shall remove 
from- any manufactory, or any place where 
tobacco is made, any manufactured tobacco, 
without the proper stamp for the tax thereon 
being affixed and canceled, shall be fined and 
imprisoned, on conviction. It was therefore, 
a violation of law for these two packages of 
tobacco to be without stamps on them, wheth- 
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■er they were samples, or not. The govern- 
ment claims that this young man ought to have 
known that fact, and that the state of mind 
which could induce him to receive such pack- 
ages into his custody and possession, without 
their having stamps on them, is to be taken 
into consideration by the jury, in regard to 
his intent in regard to the goods found in the 
establishment. In regard to the cigarettes, 
it is for you to say, whether there was any 
knowledge or information on the part of any 
one in the establishment, that there were any 
cigarettes in the box. No such question ex- 
ists in regard to the two packages of tobacco, 
because it was manifest what they were. 

Now, there is but a single other point, and 
that is this. I do not understand it to be 
seriously claimed on the part of the govern- 
ment (although it is a question for you to 
decide), that these two packages of tobacco 
and these cigarettes found in the establishment 
belonged to the establishment. If you do not 
believe the testimony in regard to these pack- 
ages, or in regard to these cigarettes, and 
believe that they really belonged to the estab- 
lishment, then, being found there without 
stamps upon them, and found in the possession 
and control of the persons in the establish- 
ment, it is for you to say whether they were 
there for the purpose of being sold without 
the payment of tax upon them. If so, that 
would be a good ground for forfeiting the en- 
tire establishment. 

You have heard all the testimony, and it is 
for you to say, as a question of fact, whether, 
on- the evidence, you believe there were in 
this establishment any goods on which taxes 
were imposed, found in the possession, custody, 
or control of any person who had the control 
and management of that establishment de- 
rived from its owner, for the purpose of being 
sold or removed in violation of the internal 
revenue laws, or with design to avoid payment 
of taxes; and it is for the government to make 
out their case to your satisfaction by a pre- 
ponderance of testimony. The fair weight of 
testimony must be in favor of the condemna- 
tion, otherwise you ought not to find a verdict 
■condemning the goods. 

The jury found a verdict for the United 
States, condemning the two packages of to- 
bacco and the cigarettes, and for the claimant 
as to the rest of the property seized. 
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Case No. 11,501. 

The QUEEN. 

[2 Ben. 533.] i 
District Court, S. D. New York. Nov., 1868.2 
Collision in New York Habbob— Steameb and 

CicnOONER— PORTING HELM— LIGHTS. 

1. "Where a collision occurred after sunset be- 
tween a steamer and a schooner, and the schoon- 
er, though having no lights, was seen from the 
steamer at a distance variously estimated by 
her witnesses as from three-quarters of a mile 
to two miles, and the steamer alleged as a de- 
fence that the schooner changed her course, and 
it appeared that on seeing the alleged change 
of the schooner's course, the steamer's helm, 
which was then amidships, was ported and kept 
hard a-port till the collision, although the 
schooner was then in such a position and so far 
off that there was time for the steamer, by a 
slight change of her helm to starboard, to have 
avoided the collision: Held, that although the 
schooner should have had her lights set, the ab- 
sence of them did not contribute to the collision. 

2. The schooner's course being seen and 
known by the steamer, the burden of proof was 
on the latter to show that the schooner changed 
her course at such a time that the steamer could 
not keep out of her way. 

3. She had failed to furnish such proof. 

4. The porting of the steamer's helm under 
the circumstances was the cause of the colli- 
sion, and was a fault. 

5. There is no obligation on a steamer, when 
there is danger of a collision with a sailing ves- 
sel, to port rather than to starboard her helm. 

In admiralty. 

E. H. Owen, for Iibellants. 
C. Donohue and J. Chetwood, for claim- 
ants. 

BLATCHPORD, District Judge. This is 
a libel for a collision which took place early 
on the evening of the 13th of October, 1866, 
in the lower bay of New York, between the 
schooner Mary Ann Magee and the British 
steamer Queen. The schooner was sunk by 
the collision, and the libel is filed by her own- 
ers. She had come from the eastward 
through Long Island Sound, and was bound 
to Philadelphia. The steamer was bound to 
New York from sea. The schooner had no 
cargo. She had nearly all her sails set, the 
wind being moderate from the northeast, 
and was going at the rate of five or six knots 
an hour, and heading about south by west. 
She showed no light. The claim in the libel 
is that the persons on board of the schooner, 
when they first discerned the steamer, saw 
her from about a point and a half to two 
points on the starboard bow of the schooner, 
and from about a half to three-quarters of 
a mile distant; and that the steamer, when 
within a short distance of the schooner, sud- 
denly changed her course and ran into the 
schooner. The steamer had all proper lights 
set. The claim in her answer is, that she 
saw the schooner a little on her port bow 

i [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
2 [Reversed in Case No. 11,502.] 
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and some distance ahead; that her helm was 
then ported so as to bring the schooner from 
one and a half to two points on her port bow; 
that the respective courses of the two vessels 
continued until they were within a short dis- 
tance of each other, when the helm of the 
schooner was starboarded and she headed 
across the steamer's bow; and that the en- 
gine of the steamer was immediately stop- 
ped and backed and her helm ported, but 
the collision could not be avoided. The 
steamer with her stem struck the schooner 
on her starboard side, forward of her main 
rigging and about amidships. 

As it was after sunset the schooner ought 
to have had her lights burning, but the ab- 
sence of them cannot on the testimony be 
held to have contributed to the collision, as 
the pilot of the steamer says that when he 
first saw the schooner he saw how she was 
heading, and that he saw her before she 
was reported to him, and the witnesses from 
the steamer estimate the distance of the 
schooner when they saw her at from three 
quarters of a mile to two miles and a half. 
The schooner was, therefore, seen by the 
steamer at a sufficient distance off for the 
steamer to avoid her, and the course of the 
schooner was perceived by the pilot of the 
steamer at a sufficient distance off. The ab- 
sence of lights on the schooner is not testi- 
fied to, by any of the witnesses from the 
steamer, as haying caused them any embar- 
rassment, nor is any uncertainty alleged by 
them as to the position and course' of the- 
schooner at any time. 

It was the duty of the steamer to keep out 
of the way of the schooner. She attempted 
to do so on seeing the schooner, and recog- 
nized her obligation by porting her helm un- ' 
til she brought the schooner to about two 
points on the port bow of the steamer. The 
witnesses from the steamer say that at all 
times until the schooner, as they allege, star- 
boarded her helm and went across the steam- 
er's bow, the schooner was not on the star- 
board bow of the steamer, while the testi- 
mony from the schooner is that the steamer 
was seen from one and a half to two points 
.on the starboard bow of the schooner. The 
master of the steamer says that when he 
first saw the schooner, two miles and a lit- 
tle more off, she was head and head with 
the steamer in a line. This is also the testi- 
mony of the pilot of the steamer, who says 
that by porting the helm of the steamer 
when he first saw the schooner he swung 
the steamer off about two points and brought 
the schooner about two points on the port 
bow of the steamer. The chief officer of the 
steamer says that when he first saw the 
steamer (and it was he who reported her), 
she bore right ahead and, if anything, on his 
port bow. The defence of the steamer is 
put on the point that, after the steamer had 
ported so as to bring the schooner two points 
on the port bow of the steamer, the schooner 
suddenly starboarded her helm at so short 



a distance from the steamer that the colli- 
sion could not be then avoided by the steam- 
er, and that it was the fault wholly of the 
schooner. The pilot of the steamer says 
that the schooner starboarded at a distance 
of sis hundred feet from the steamer, and 
that he immediately ordered the wheel of 
the steamer to be put hard a-port and" her 
engine to be stopped and backed at full 
speed. As a reason for this order to hard 
a-port the pilot of the steamer says that aft- 
er he first ported he gave an order to steady, 
but that, before that order was obeyed, he 
saw that the schooner had starboarded and 
gave the order to hard a-port; that there 
was not time to put the helm of the steamer 
to starboard; and that he does not think 
the order to hard a-port affected the motion 
of the steamer at all before the collision. 
The master of the steamer says that the or- 
der to hard a-port and stop was given when 
the schooner was about one thousand feet off 
from the steamer. The first officer of the 
steamer says that the schooner was six hun- 
dred feet off when she starboarded. Alltree, 
the second mate of the steamer, says that 
when the order to hard a-port was given on 
the steamer the schooner was sis hundred 
or nine hundred feet off. Whalen, a seaman 

, who was at the wheel of. the steamer, says 
that the first order was steady port, which 
means port a little; that he changed the 

" steamer's course by porting a point and a 
half; that, some time after the order to port 
was given, an order came to hard a-port; 
that, after the hard a-port, the schooner 
made her appearance on the port bow of the 
steamer, heading across the bow of the 
steamer; that on the first order to port he 
put the wheel over ten degrees of the tell- 

• tale, hard a-port being forty-five degrees, 
and held it there until he was told to steady; 
that when the order to steady came he eased 
the wheel back to midships; that the next 
order was hard a-port as hard as they could 
give it to her; that they put the wheel right 
hard across; that they had held the helm 
hard a-port for from five to eight minutes, 
as near as he can recollect, before the colli- 
sion; and that they held the wheel hard to 
port to the time of the collision. The mas- 
ter of the schooner, who was at her wheel, 
says that he made no change of his wheel 
on seeing the steamer, or at any time up to 
the collision; and that he saw the steamer a 
half a mile or a mile off. He also says, that 
the steamer struck the schooner about fifteen 
to twenty feet forward of the main rigging 
on the starboard side, angling aft. 

The schooner's position and course being 
seen by, and known by, the steameiy and it 
being the duty of the steamer to keep out 
of her way, and the duty of the schooner to 
keep her course, the burden of proof is on 
the steamer to show that the schooner did 
not keep her course, and that, if she changed 
her course, she did so at such a time, and 
under such circumstances that the steamer 



QUEEN .Case No. 11,502) 



[20 Fed. Cas. page 126] 



could not keep out of her way. For if, after 
the schooner starboarded her helm, as al- 
leged, she and the steamer were then pro- 
ceeding in such direction as to involve risk 
of collision, it was as much the duty of 
the steamer then to keep out of her way 
us it was before the schooner starboarded. 
On all the evidence I am unable to resist the 
conclusion that the steamer has failed to 
establish that she could not have kept out of 
the way of the schooner. She struck the 
schooner on the starboard side, about amid- 
ships, angling aft. It is manifest from this 
that a very slight starboarding of her helm 
on the part of the steamer would have caused 
her to clear the schooner, even if the schoon- 
er did, as alleged, starboard her helm and 
change her course. Assuming that the 
schooner did so, the steamer, by her own 
showing, persisted in porting from a mid- 
ships helm to hard a-port, after the schooner 
starboarded. She thus threw herself direct- 
ly toward and not away from the schooner. 
The testimony of the pilot of the steamer 
that he could not have starboarded when the 
schooner did so, is wholly contradicted by 
the testimony of Whalen, who was at the 
wheel of the steamer, and who shows that 
when the schooner starboarded and the or- 
der was given to hard a-port the wheel of 
the steamer, her wheel was amidships. It 
was therefore as easy to have starboarded 
the helm of the steamer at that time as to 
have ported it hard a-port. The error of 
the steamer was ' in then porting. The 
schooner, when she starboarded, if she did 
so, was far enough off, six hundred to one 
thousand feet, as shown by Whalen. to al- 
low the steamer's wheel to be put from mid- 
ships to hard a-port and remain there for 
some time before the collision. The same 
time would have sufficed to starboard the 
wheel enough to avoid the collision. Even 
if the steamer had not then starboarded, but 
bad simply stopped and reversed without 
porting or starboarding, there would un- 
doubtedly have been no collision. A steam- 
er, when there is risk of collision, is requir- 
ed to stop and reverse. There is no obliga- 
tion upon her to port rather than starboard, 
or to starboard rather than port her wheel, 
unless the porting or the starboarding is the 
proper manoeuvre whereby to avoid the colli- 
sion, and whichever is such proper manoeu- 
vre she is bound to follow it. I have ob- 
served, in collision cases between steamers 
and sailing vessels, a propensity shown on 
the part of the steamer very often to port her 
helm, when that was not the proper manoeu- 
vre to avoid the collision, and when the' 
porting was clearly improper. When two 
steamers are meeting, end on or nearly end 
on, so as to involve risk of collision, the 
helms of both must be put to port. But 
when a steamer and a sailing vessel are 
proceeding in such directions as to involve 
risk of collision, the steamer must keep out 
of the way of the sailing vessel, and if to do 



so a movement of her helm is necessary, 
there is no more obligation on her tQ port 
than there is to starboard, unless porting 
rather than starboarding will avoid the colli- 
sion. The erroneous idea seems to prevail 
on the part of those directing the movements 
of steamers, that they will be free from 
blame if they port on meeting a sailing ves- 
sel with risk of collision; and I have had 
several eases before me recently of collisions 
between steamers and sailing vessels, where, 
as in the present one, the collision would 
not have happened, if the steamer had not 
persisted in porting instead of either star- 
boarding or making no change at all in her 
wheel. 

No fault, contributing to the collision, is 
shown on the part of the schooner, and there 
must be a decree for the libellants with 
costs, with a reference to a commissioner to 
ascertain the damages caused to the libel- 
lants by the collision. 

[On appeal to the circuit court the decree 
of this court was reversed, it being held that 
the collision was the fault of the schooner^ and ' 
the libel of her owners was therefore dismissed. 
Case No. 11,502.] 
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Circuit Court, S. D. New York. Feb. 11, 1871.2 

Collision — Steam axd Sail — Sailing Rtjlbs — 

Change is Schooner's Course — 

Lights — Look-Out. 

1. A steamer and a schooner, more than half 
an hour after sunset, were approaching each oth- 
er at a combined speed of fifteen miles an hour, 
upon courses nearly end on. The schooner had 
no lights set, and had no lookout exclusively em- 
ployed in that duty, and did not see the steamer 
till within a short distance, (estimated by her so- 
called lookout at from one-half to three-quarters 
of a mile.) She was, nevertheless, seen from 
the steamer in time for any manoeuvre which 
the circumstances called for, and the steamer 
immediately ported and went off to starboard. 
After the steamer changed her course, and when 
the schooner was within 800 feet of the steamer, 
(when, if it was not clearly too late for the 
steamer, by any movement, to avoid a collision, 
it was in great doubt what movement was most 
likely to be effectual,) the schooner starboarded. 
Instantly, on seeing the change of the course of 
the .schooner, the steamer threw her helm hard- 
a-port, and stopped and backed her engine, but 
a collision ensued, and the schooner was sunk. 
The steamei had all her lights set and burning 
brightly, and all proper officers on duty and in 
the exercise of vigilance. The pilot of the 
steamer, after testifying positively to a change 
in the course of the schooner across the bows of 
the steamer, after the latter had ported and 
shortly before the collision, stated, that he "saw 
the schooner's course, although she had no 
lights," and that "the want of lights did not 
contribute to the collision." 3 eld that, although 
the rule required the steamer to keep out of the 
way of the sailing vessel, another rule, no less 

i [Reported by Hon. Samuel Blatehford, Dis- 
trict Judge, and here reprinted by permission.] 
2 [Reversing Case No. 11,501.] 
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stringent, required the sailing vessel to keep her 
course. 

rCited in The Free State, Case No. 5,090.] 

2. The movement of the steamer was a pru- 
dent and proper movement, and was defeated 
by a change in the course of the schooner across 
her bows. 

3. The steamer was in no fault. 

4. The schooner was in fault in not having her 
lights set; also, in not keeping a proper look- 
out; also, in changing her course when very 
near the steamer, and thus defeating a proper 
effort of the latter to avoid her. 

5. The testimony of the pilot of the steamer, 
that the want of lights on, the schooner did not 
contribute to the collision, in connection with his 
testimony that he saw her change, did not re- 
lieve the schooner from liability, because, if the 
pilot judged correctly, then her improper change 
caused the collision, and if, (as was urgently in- 
sisted in behalf of the schooner), she did not 
chanee her course, then the want of lights plain- 
ly contributed to the mistake of the pilot and 
others on the steamer, and led to error in regard 
to the position and course of the schooner from 
the beginning, thus making the very case against 
which the rule requiring lights was intended to 
guard. 

[Appeal from the district court of the Unit- 
ed States for the Southern district of New 
York. 

[This was a libel for collision. From a de- 
cree of the district court in favor of libel- 
ants (Case No. 11,501), claimants appeal.] 

Edward H. Owen, forlibellants. 

Charles Donohue and John Chetwood, for 
claimants. 



WOODRUFF, Circuit Judge. Tne ques- 
tion in this case is purely one of fact. The 
proof shows, without contradiction, that, in 
the evening of October 13th, 1866, the schoon- 
er 3Jary Ann Magee was on her voyage 
southerly from the harbor of New York, aft- 
er sunset and with no lights set^ and that 
the steamer Queen was approaching that har- 
bor, and that they came into collision, the 
steamer striking the schooner on her star- 
board side, near amidships, by a blow "ang- 
ling aft," causing such injury that the 
schooner sank. 

The rule of law governing the conduct of a 
steamer and a sailing vessel when approach- 
ing each other from opposite or nearly oppo- 
site directions, is not in any dispute or doubt 
The steamer is bound to keep out of the way 
of the sailing vessel, and the latter is bound 
to keep her course. The conflict of evidence 
in this case relates to two questions— first, 
the respective bearings of the two vessels 
from each other, as they approached; and, 
second, did the schooner keep her course, or 
did she, by starboarding, defeat the endeavor 
of the steamer to keep out of the way? 

(1) Upon the first point, I think the testi- 
mony very satisfactorily establishes that the 
vessels were approaching each other very 
nearly head on. It is true, that the master 
of the schooner expresses a somewhat faint 
opinion, that; when he first saw the steamer, 
she bore from one and a half to two points 
on his starboard bow; but his observation 
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was a very unsatisfactory one. He was at 
the helm. He could only see the steamer by 
looking under the main boom. He, under the 
pressure of the' responsibility cast on him 
by the fact of collision, and under the influ- 
ence of a strong, though natural, desire to ex- 
onerate himself, is able to say that he "thinks 
she bore one and a half to two points on 
their starboard bow." His alleged lookout, 
who alone sustains him, testifies almost in 
the words of his master, so nearly so as to 
awaken distrust; and yet he, while he did, 
in the first instance, swear in the very words 
of the other, afterwards modified it to "rath- 
er on starboard bow," and, again, "she bore 
ahead, if anything on starboard bow, but 
pretty much anead," and, further, that he 
saw all three of the steamer's lights, which 
indicated conclusively that the steamer was 
bearing directly towards the schooner. On 
the other hand, a large number of witnesses 
from the steamer, master, mates, pilot and 
seamen, declare, that the schooner was di- 
rectly ahead or a little on their port-bow. , 
The course of the two may not have been 
exactly coincident. Tile schooner's witnesses 
make her course from south to south by 
west, though her master, who alone knew 
anything about it, gives this only as an opin- 
ion, under the saving, that he "thinks" that 
was her course; and the course of the steam- 
er would seem to have been from north to 
north half east Upon all this, my conclu- 
sion is decided, that the vessels were ap- 
proaching very nearly head on, and that the 
steamer was not seen, before either changed 
her course, materially over the starboard bow 
of the schooner, and did not, before such 
change, open on that bow. Nor, on the other 
hand, was the schooner, before the steamer 
ported, materially on the port-bow of the 
steamer, though, if that were a turning point 
in the case, I should be constrained to say, 
that the preponderance of .the evidence is, 
that the schooner bore, when first seen, a lit- 
tle over that port-bow. The result of this is, 
however, only to show two things— first, that 
they were approaching each other so as to 
require the steamer to keep out of the way 
and the schooner to keep her course; and, 
second, that the steamer was not approach- 
ing the schooner in a course leading to the 
westward of the schooner, in such wise that 
the subsequent porting of the steamer to 
pass to the eastward was an obviously un- 
skilful and improper movement 

(2) Upon the second question— did the 
steamer take proper measures to keep out of 
the way, and were those measures defeated 
by the change of the course of the schooner 
to the eastward?— the chief contest on the 
hearing -was exhibited; and, in that contest, 
the conduct of the schooner in respect to 
lights and look-out became of some impor- 
tance, from its bearing, first on the pro- 
priety of the conduct of the steamer, second, 
on the broader question of fault in the 
schooner, and, third, on the credibility of the 
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witnesses from the schooner and the weight 
of their testimony. 

" If it be true that the vessels were ap- 
proaching head on or nearly so, it is entirely 
clear that it was proper, and agreeable to 
the dictate of the best judgment, for the 
steamer to port, as she did. If weight is giv- 
en to the testimony of her witnesses, that 
the schooner bore on her port-bow, then, what 
•she did was so clearly proper, that she might 
have been condemned for bad seamanship 
had she done otherwise. She ported, and fell 
off to the eastward, immediately on seeing 
the schooner. The proof is ample, that she 
was in the exercise of the highest diligence, 
every man at his post, master, mates, pilot, 
wheelsman, and others, two men on the look- 
out, with a mate also on the bow, specially 
charged with the duty of looking out, and all 
these agree in their testimony to what they 
saw and to what was done. I think it well 
established, that, in the respective bearings 
of the vessels and in full recognition of the 
obligation of the steamer to keep out of the 
way, her porting, when she saw the schoon- 
er, was a wise and proper movement If the 
schooner did not change her course, then the 
inference would be inevitable, tnat this con- 
clusion and the testimony tending to support 
it are erroneous; but, if she did change, in 
such wise as to defeat a proper movement to 
avoid her, then the collision must be deemed 
the fault of the schooner. 

That the schooner changed her course to 
the eastward is sustained by all the testi- 
mony which tends to show that she was 
seen from the steamer on the port-bow of the 
latter, or directly ahead, and, also, by the 
testimony of McDaid, from the schooner, to 
his. first seeing the steamer nearly ahead 
and seeing all her lights; for, if their re- 
spective courses were as testified and as as- 
sumed throughout the trial, they could not, 
by any possibility, have come together, being 
so seen, unless the schooner also changed 
her course to the eastward. That she did 
so change her course is also expressly testi- 
fied by not less than six witnesses. The con- 
trary rests upon the testimony of only one. 
It is true, that, in judging of a conflict of evi- 
dence on such a subject, mere exeess of the 
number of witnesses is not controlling; but 
it is entitled to large consideration, and 
should control, unless it very clearly appears 
that the one witness, for some special rea- 
son, is more entitled to credit. In this pre- 
cise view, it is here claimed, that the one 
witness from the schooner, being himself at 
the helm, knows, beyond all peradventure, 
that he did not change his course, while the 
witnesses to. the contrary, being on a mov- 
ing object, may have been deceived by the 
motion of their own vessel. That is often 
true, but it is not applicable here to the ex- 
tent claimed, for this reason. It is not doubt- 
ed that the steamer did, in fact, port her 
helm, and go to the eastward. How could 
that motion tend to make the schooner ap- 
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pear to their eyes to move also to the east- 
ward? Approaching as the vessels were, 
every instant of the steamer's movement 
eastward, if the schooner kept her course, 
would give to the eyes of an observer on the 
steamer the impression that the schooner 
was passing more and more to the west- 
ward. The argument reverses the effect of 
such a change; for, obviously, to an eye on 
a vessel moving east even a stationary ob- 
ject seems to move west, so that, even to 
inexperienced observers, if the vessel on 
which they stand is moving eastward, a sud- 
den change in their view of another vessel, 
by which, instead of moving westward, sne 
seems to move eastward, is a pretty ae- 
cisive indication that she has ehanged her 
course to the eastward. But, here were old 
and experienced mariners— the master, of 
long experience and nautical skill— the pilot, 
whose whole life is devoted to the exercise 
of judgment and skill in observation on this 
coast and In the place of observation— the oth- 
er officers of the steamer, of long experience, 
&e. These are not lightly to be judged in 
error on the point. If the testimony of so 
large a number, and from such witnesses, is 
to be deemed overcome by that of one wit- 
ness, wholly uncorroborated, it would follow 
that a single witness so situated might, how- 
ever false, exonerate himself from blame and 
compel indemnity to his owners for his own 
error, with hardly a chance to the other par- 
ty of obtaining protection. It is much more 
probable, in this case, that, conscious that 
he did not see the steamer so soon as he 
should, conscious that he had no look-out at- 
tending to the duty, conscious, perhaps, that 
he was late in setting his lights, and seeing 
the steamer near, as, in fact, she was, before 
he saw her, he made -the change in a mis- 
taken judgment, the consequence of which 
he would now avoid. 

This brings into view the evidence of want 
of vigilance, care and seamanship on the 
schooner, which very properly bears upon the 
truth of the testimony of her master, who 
stands alone on the other point, and also 
bears strongly on the effort to impute fault 
to the steamer. The steamer was approach- 
ing with all her lights set and burning bright- 
ly, and yet she was not seen at all on the 
schooner, until discovered by the master, then 
at the helm, by his looking under the main 
boom, and she was then so near, that the 
master states his opinion, which, in view of 
all that occurred, leaves little doubt on my 
mind that she was much nearer, namely: 
"I can't tell exactly, I should think, probably, 
she might have been half a mile or a mile; 
can't tell much, on the water, about dis- 
tance." This, at least shows that his esti- 
mate Is of little value. His professed look- 
out gives his opinion, that, when he saw the 
steamer; she was a half or three quarters of 
a mile distant Now, the combined speed of 
the two vessels was about fifteen miles an 
hour, and, at a half a mile distance, they 
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would, if they did not change, come together 
in two minutes. It is a significant fact, that, 
while the three witnesses from the schooner, 
to excuse their own. want of lights, testify 
that a vessel without lights could be seen, 
one says, two miles, others, one mile, no one 
saw this steamer, with all her lights burning 
and in full view, and coming in the direction 
to which their uninterrupted attention should 
have been directed. It is not only shown 
that they did not see the steamer when they 
ought to have seen her, but that the repre- 
sentation of the master, the correctness of 
whose testimony in other respects is of chief 
importance, is calculated to deceive, and, I 
think, was intended to mislead, in respect to 
his in fact having any look-out. He swears 
that McDaid was forward as look-out, when, 
in truth, McDaid was busy at other things; 
and I think it very plain that he had been 
busy at other things from the time the 
schooner sailed that evening. When the mas- 
ter made that statement, he certainly knew 
that McDaid was not in fact acting as look- 
out and did not see or report the steamer at 
all; and, on cross-examination, he is com- 
pelled to admit it I think the whole testi- 
mony of the master himself indicates that he 
kDew McDaid was busy assisting in setting 
sails, securing the anchor, and coiling ropes 
—services which were incident to the re- 
sumption of their voyage. McDaid himself 
removes all doubt. He states, that they had 
finished making sail, and had taken in the 
anchor, and then went to coiling ropes, and 
that the man that was drowned and he were 
at this when he saw the steamer; and he 
says the vessels were then heading about for 
each other, going up and down mid channel, 
and he saw all three lights. However true 
it may be, that, if the schooner was in no 
other fault, and, if, in fact, she kept her 
course, her want of look-out could not affect 
the duty of the steamer to keep out of the 
way, or tend to produce the collision, which 
is, of itself, pretty narrow ground upon which 
to claim exemption, and would only in very 
special cases, if at all, save a vessel from con- 
tribution, this evidence bears significantly 
upon the weight to be given to the schooner's 
witnesses and the degree of care, skill and 
competency to be accorded to them. 

The Question whether the schooner was 
not in fault in not having her lights set is of 
even greater importance. The very effort 
made by the schooner to prove that a vessel 
without a light could, at that time of the 
evening, be seen a mile, is a recognition that 
her want of lights was a violation of the rule 
requiring lights which could be seen not less 
than two miles in a dark, clear night. When 
congress required sailing vessels to carry col- 
ored lights, which, in a clear, dark night, can 
be seen at least two miles, it is absurd to say 
that it was no fault to be without lights, if 
the vessel can be seen one mile. But this is 
not all. The sun had been down one half an 
3iour, if not nearly an horn", it was, even tak- 
20FED.CAS.— 9 
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ing the time most favorably for the schooner, 
a dim twilight, in which the trim of her sails 
would be least distinct and clear to the view, 
against a gray horizon, and the express words 
of the act of congress require that the lights 
shall be exhibited from sunset to sunrise. No 
clearer case of fault in a particular of great 
importance to her safety, or of more strin- 
gent duty to the approaching steamer, can be • 
stated. The testimony of the pilot of the 
steamer, that he "saw the schooner's course, 
although no light," and that "want of lights 
did not contribute to the collision," does not, 
in the least degree, tend to save the schooner 
from the imputation of fault. The pilot, him- 
self a mariner of experience and skill, is posi- 
tive that he saw the schooner change her 
course to the eastward, across the bow of the 
steamer, after she had ported to avoid the 
schooner. He, therefore, necessarily inferred, 
that, if the schooner had lights, it would have 
made no difference, for he could then only 
have seen what he did in fact see. If the 
libellants concede that he was right in this, 
then the claim of the steamer in this regard 
is conceded. But, on the other hand, if it be 
claimed, as it is, that the master, pilot, offi- 
cers and seamen of the steamer made a mis- 
take in supposing that the schooner star- 
boarded, the very case is made which the 
statute was intended to guard against, and 
which the schooner was bound to guard 
against, by having her lights set The schoon- 
er either starboarded and crossed the bows 
of the steamer, as the witnesses testify, or 
the want of her lights operated directly and 
effectively to mislead them and prevent their 
judging correctly of her movements. 

It is, however, earnestly insisted, that, if 
it be deemed true that the schooner changed 
her course, that did not relieve the steamer 
from her duty to keep out of the way, be- 
cause she still had time and distance within 
which it could have been done. This propo- 
sition, applied to the present case, is this: 
Although the steamer saw the schooner, and,, 
on seeing her, ported, taking the appropriate- 
means to avoid her, yet, when the schooner,, 
after that, starboarded erroneously, and with- 
out any proper reason, defeating the object 
of the steamer in porting, it was the duty of 
the steamer to take such measures thereafter 
as would avoid the collision. The schooner, 
making such faulty movement, interfering 
with the proper effort of the steamer to avoid 
her, must make a very clear case of subse- 
quent fault in the steamer, before she could 
even claim contribution. The proof here is, 
that, so soon as the schooner was seen from 
the steamer, the latter ported, to avoid her; 
and that, when within a short distance, the 
schooner starboarded and crossed the bow of 
the steamer. The distance of the schooner 
from the steamer, when she thus starboard- 
ed, is variously estimated by the witnesses; 
but, a fair view of the whole evidence would 
make it not over S00 feet, and, I think, rath- 
er less. That is little over twice the length 
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of the steamer, and the engine of the steamer 
was then instantly stopped and backed, the 
helm being thrown hard-a-port, to sheer her 
oh! to the east as far as possible. The claim 
is, that the steamer should have starboarded. 
The vessels were approaching each other at a 
combined rate of from 13 to 15 miles an hour, 
or one mile in about four minutes, and 800 
feet in little over half a minute. Looking 
back, and seeing precisely what took place, it 
may seem, that, if the steamer had starboard- 
ed, she might have cleared the schooner; but 
that is not the standpoint from which the 
view is to be taken. The schooner was ap- 
proaching the course of the steamer, which 
made a change to port or westward perilous, 
the captain and pilot deemed it impractica- 
ble, the schooner was little over two lengths 
■of the steamer distant, the time within which 
to effect a change was little over half a 
minute, and they then thought, and still 
think, throwing the helm hard-a-port, and 
stopping and reversing, the only alternative 
which promised either to avoid collision or 
diminish the force of the blow. In this con- 
dition of peril, I think their judgment should 
be accepted, and that, in fact, they acted pru- 
dently. 

The conclusion is inevitable. The collision 
was the fault of the schooner, and the libel 
of her owners must be dismissed, with costs. 
See [Case No. 11,501]. 
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Case Wo. 11,503. 

QUEEN et al. v. HEPBURN. 

[2 Craneh, C. C. 3.] i 

Circuit Court, District of Columbia. June 
Term, 1810.2 

Jukobs — Challenge — Alienage — Favok — Wit- 
ness — Fkee-Bokn Negro. 

1. Alienage is not a cause of challenge of a 
juror. 

2. Challenge for favor is to be tried by the two 
first jurors who are sworn in the cause. 

3. .A freeborn negro is a competent witness in 
a case of freedom. 

[This was an action by Mima and Louisa 
Queen against John Hepburn.] 

Petition for freedom. 

THE COURT directed twelve jurors to be 
drawn out of the box, and a list handed to 
each party. 

THE COURT (THRUSTON, Circuit Judge, 
absent) rejected a challenge because a juror 



i [Reported by Hon. William Craneh, Chief 
Judge.] 

s [Affirmed in 7 Craneh (11 U. S.) 290.] 
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was an alien. It was stated to have been 
decided early in the existence of this court, 
that alienage was no cause of challenge. 
Four jurors were challenged for cause, and 
put aside, until two were sworn, who tried 
whether the four stood indifferent. 

THE COURT admitted a freeborn black to 
give evidence. There were several bills of 
exception taken. 

CRANCH, C. J., was absent during part of 
the trial. 

Verdict for the defendant 

Judgment affirmed by the supreme court of 
the United States. 7 Craneh [11 U. S.] 290. 
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QUEEN v. NEALE. 

[2 Craneh, C. C. 3.] i 

Circuit Court, District of Columbia. June 
Term, 1810. 

Evidence — Declarations op Ancestor "While 
Held as Slave — Declarations as to Freedom. 

1. The declarations of an ancestor, while held 
as a slave, cannot be given in evidence. 

2. Declarations of deceased persons, that the 
ancestor was free, may be given in evidence, 
to show that the ancestor was in fact free, that 
is, riot held in slavery. 

[This was an action by Priscilla Queen, a 
negress, against Francis Neale.] 

Petition for freedom. The declaration of 
the ancestor, while held as a slave, cannot 
be given in evidence, to prove that the an- 
cestor came from England. 

PER CURIAM (THRUSTON, Circuit Judge, 
absent). A witness, in his deposition, stated 
that he heard a deceased person say that the 
ancestor was free. 

Mr. Law, for defendant, contended that it 
was not evidence, because it was a mere opin- 
ion as to a question of right. 

But THE COURT (THRUSTON, Circuit 
Judge, absent) permitted it to be read to the 
jury, as evidence that she was in fact free, 
that is, that she was not actually holden in 
slavery. 

THE COURT (FITZHUGH, Circuit Judge, 
absent) refused to instruct the jury that Ji- 
am's declarations, that the ancestor was a 
free woman, and sold only for seven years, 
were incompetent to prove the petitioner's 
title to freedom; and instructed the jury that 
those declarations were admissible evidence, 
to prove that she was a free woman. 
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i [Reported by Hon. William Craneh, Chief 
Judge.] 
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Case Wo. 11,505. 

QUEEN et al, v. UNION INS. CO. 

£2 Wash. 0. C. 331.] i 

Circuit Court, D. Pennsylvania. Oct. Term, 
1808. 

Marine Insurance — Abandonment — Recap- 
ture— Salvage — Temporary Inter- 
ruption of Voyage. 

1. Insurance was effected on the ship Experi- 
ment, at and from New- York to any ports on 
the north side of Jamaica, and at and from the 
same, to New- York, with the usual warranties. 
The vessel was captured by a Spanish priva- 
teer, while proceeding from Falmouth, in Ja- 
maica, to Monlego Bay; recaptured by the Brit- 
ish, carried back to Falmouth, and afterwards to 
Montego Bay, where the vessel and cargo were 
subjected to a salvage of one-eighth; sold, for 
the payment thereof; purchased by the captain, 
for the benefit of those whom it might concern; 
and the vessel, having completed her lading, re- 
turned to New- York, subject to a bottomry bond 
for advances made by the consignee; her out- 
ward freight having exceeded the salvage and 
•expenses resulting from the recapture. The in- 
sured abandoned, on being informed of the re- 
capture. The court held, that there was no 
ground for an abandonment. 

2. A capture as prize, will authorize an aban- 
donment, as soon as notice is received, provided 
the loss continue to the time when the abandon- 
ment is made. 

3. If a recapture is made with a view to sal- 
vage, and this does not exceed, with the ex- 
penses, one-half of the value of the property, 
and the recapture produces only a temporary 
interruption of the voyage, the insured cannot 
abandon. 

4. If the recapture be as prize; or the voyage 
"be lost, or not worth pursuing; if the salvage be 
very high; or if further expenses be necessary, 
-and the underwriters will not agree to pay them, 
the assured may abandon. 

[Cited in Dickey v. American • Ins. Co., 3 
Wend. 662.] 

At law. 



WASHINGTON, Circuit Justice. This Is 
.an action on a. policy of insurance, dated 
the 9th August, , 1805, on the ship Experi- 
ment, on a voyage at and from New- York, 
^to any port or ports on the north side of 
Jamaica, and at and from either or all of 
said ports, back to New-York. The policy 
was subscribed by the defendants, to the 
amount of 10,000 dollars, at a premium of 
10 per cent The policy was in the usual 
form, and contained a warranty of Ameri- 
can property, and free from any charge or 
loss which might arise in consequence of 
seizure or detention, on account of illicit or 
prohibited trade. On the 28th August," the 
ship sailed from New-York on the voyage in- 
sured, with a cargo principally on freight, 
(12,000 staves, only, being the property of 
the owner,) for account, in part, of persons 
at Falmouth, on the north side of Jamaica, 
and in part for persons at Montego Bay; 
at which ports the freight for the goods, in- 

i [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
sunervision of Richard Peters, Jr., Esq.] 



tended for them respectively, was to be paid. 
The ship arrived in safety at Falmouth, de- 
livered that part of her cargo which was 
intended for that port, and received the 
freight thereon; which, together with the 
proceeds of the staves belonging to the own- 
ers, was invested in rum at 4s. per gallon. 
The whole amount of this investment was 
£576. 16s. Jamaica currency. On the 20th 
of October, the ship left Falmouth, on her 
voyage for Montego Bay, with the rum so 
taken in, and the residue of her original 
cargo; and after having proceeded about five 
miles, she was brought to by a Spanish 
privateer, and was taken possession of, but 
within about four hours afterwards, she 
was recaptured by a British sloop of war, 
and conducted back to Falmouth, where she 
continued, in the possession of the re-captors, 
until the 3d of November, when she was 
carried by them to Montego Bay, and arrived 
there the next day. 

From an affidavit, made by the captain and 
his mates, at Montego Bay, on the 5th of 
November, it would appear, that some sus- 
picions existed in the minds of the re-captors, 
that the ship was chargeable with having 
on board a few parcels of prohibited goods; 
and the captain seems to have been, at first, 
apprehensive that proceedings would be in- 
stituted against her, on that ground. On 
the 7th of November, he wrote to his owners, 
informing them of his capture and re-cap- 
ture, and stating that, in consequence of 
some report on shore that the ship had con- 
traband goods on board, she had been search- 
ed, but thafonly three packages of nankeens, 
belonging to one of the mariners, had been 
found; that, on account of these goods, and 
three barrels of sugar, also belonging to the 
same person, the ship had been seized and 
ordered for Montego Bay, where he was 
landing the cargo, agreeably to bills of lad- 
ing. He adds, that he knows not whether 
the vessel will be condemned for this; that 
letters from Kingston say she will not, and 
that such is the opinion of his consignee; 
but that salvage he will have to pay. On 
receipt of this letter, the plaintiffs [Queen & 
Roberts] gave information of the state of 
the ship to the defendants, on the 27th of 
November, and offered to abandon; which 
was not accepted. By subsequent letters, 
from the captain to his owners, but which 
had not been received at the time of the 
abandonment, it appears, that he still enter- 
tained some fears as to the condemnation of 
the vessel, but states that she will certainly 
be sold, to ascertain the salvage. The ves- 
sel and cargo were libelled for salvage, and 
one-eighth was decreed to the recaptors. 
They were sold on the 30th December, 1805, 
and were purchased in, at the instance of the 
captain, by Messrs. Longlands, for the ben- 
efit of whom it might concern, for £1,000. 
She completed her lading at Montego Bay, 
and arrived safe at New- York, under a bot- 
tomry bond, given to Longlands, for 1,010 
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dollars, due to him as a balance of bis ad- 
vances. Tbe whole expenses of the vessel 
and cargo, occasioned by the capture and re- 
capture, including the salvage, was about 
2,364 dollars. The salvage on the vessel was 
£98, Jamaica currency. The freight received 
at Montego Bay, amounted to about £806, 
Jamaica currency. 

Two questions have been made in this 
cause— First, whether the plaintiffs bad a 
right, on the 27th of November, to abandon, 
and go for a total loss; and secondly, if so, 
what part of the outward freight the de- 
fendants have a right to be credited with. 

First. The law respecting the right of 
abandonment, in a case of capture and re- 
capture, is so intelligibly treated in the three 
great cases of Goss v. Withers [2 Burrows, 
683], Milles v. Fletcher [1 Doug. 231], and 
Hamilton v. Mendes [2 Burrows, 1198], that 
it will be only necessary to state the prin- 
ciples which they establish, and then apply 
chem to the present case. These principles 
are, that a capture, as prize, will authorize 
the insured to abandon, as soon as he has 
notice of that fact, provided the loss con- 
tinues up to the time when the abandon- 
ment is made. If the vessel be re-captured 
by a friend, before the abandonment is made, 
the right of abandonment may or may not be 
defeated, according to the' circumstances of 
the case. If the re-capture be made, merely 
with a view to salvage, and this, together 
with the expenses, do not exceed one-half 
the value of the vessel, and the re-capture 
is productive of a temporary interruption of 
the voyage, the insured is not at liberty to 
throw the whole loss upon the underwriters, 
by abandoning to them. But if the re-cap- 
ture be with a view to make prize of the 
vessel; or if, in consequence of the re-cap- 
ture, the voyage be lost, or not worth pur- 
suing; if the salvage be very high; or, if 
further expense be necessary, and the in- 
surer will not agree to pay it; the insured 
is at liberty to abandon. In the case of 
Goss v. Withers the captors deprived the 
vessel of all her men but two; the vessel 
was so disabled in a storm, that she could 
not have prosecuted her voyage, without re- 
fitting, at a considerable expense; the cargo 
was spoiled, whilst lying at Milford Haven, 
in possession of the re-eaptors; one-half the 
value was paid for salvage; her charter 
party was dissolved, and her freight lost. 
In Milles v. Fletcher, the voyage was com- 
pletely lost, in consequence of the capture 
and re-capture. But in Hamilton v. Mendes, 
which was also a case of capture and re- 
capture, the vessel was conducted by the re- 
captors to the port of her destination, the 
insured offered to pay the salvage, no injury 
had been sustained by the vessel, and she 
earned her freight. 

In the case before the court, the vessel was 
libelled for salvage only, and one-eighth was 
decreed; the whole outward freight was re- 
ceived, and in possession of the captain, 



amounting to more than would have dischar- 
ged the whole salvage, and expenses result- 
ing from the capture and recapture- The 
vessel received no injury, and the conse- 
quence of the recapture was a .temporary 
obstruction of the voyage; which it was at 
all times in the power of the captain to 
have removed, by applying for a commission 
of appraisement, instead of inviting a sa\e r 
which he obviously preferred, with a view 
to the interest of his owners, and which it 
is as obvious he promoted by the measure. 
We do not think that this case affords one 
solid reason for throwing this vessel upon 
the hands of the underwriters. 

It was said in argument, by the plaintiffs' 
counsel, that the recaptors had, at one time, 
a view to the condemnation of tbe vessel and 
cargo, on account of contraband goods, which 
they suspected were on board; but the ar- 
gument was not pressed; for, if this had 
been the fact, the insured would have been 
estopped from recovering any thing, in con- 
sequence of his warranty. 

It was also contended, that the sale and 
purchase by Longlands divested the right of 
the insured, and in this way a total loss took 
place. The fact, however, is mistaken. She 
was purchased for the insured, and Long- 
lands was nothing more than the agent and 
banker of the captain, who found it more to 
the interest of his owners to make the pur- 
chase with the funds of Longlands, than to 
sell any part of the cargo. 

Upon the whole, we are clearly of opinion 
in favour of the defendants, upon the first 
point, which renders the consideration of the 
second unnecessary. Judgment for defend- 
ants. 



QUEEN, The (UNITED STATES v.). See 
Oases Nos. 16,107-16,109. 

QUEEN (WEIGHTMAN v.). See Case No. 
17,359. 



Case No. 11,506. 

The QUEEN OF THE EAST. 

The CALYPSO. 

[4 Ben. 103.] i 

District Court, E. D. New Tork. March, 1870. 

Collision — New York Harbor — Vessels at 
Anchor — Foul Berth. 

1. The brig C. vt as at anchor in a proper place 
in New York harbor. The ship Q., also at an- 
chor there, dragged her anchor, the wind being 
heavy from the south-south-west, and the tide 
flood. She dragged by the brig and brought up 
astern of her. Shortly after, the brig began to 
drift down upon the ship. It was claimed by 
the brig, that this was in consequence of the 
ship's anchor catching in the brig's chain, while 
it was claimed by the ship that the brig paid out 
her chain. When the tide turned, the vessels 
swung together, injuring both of them. Held, 
that the brig was anchored in a proper place; 

i [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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2. There was negligence in the ship's being al- 
lowed to drag her anchor, resulting probably 
from the master's being ashore and the chief 
mate off duty; 

3. If the ship's chain became entangled with 
that of the brig, the berth was foul, and the dam- 
ages must be held to be the result of that negli- 
gence; 

4. The brig was entitled to room enough to 
swing in safety on as long a scope of chain as 
was necessary to prevent her from dragging, 
and if, to prevent that, she did pay out chain, 
she would not be held responsible for thereby 
coming into dangerous proximity with the ship; 

5. The ship was in either event liable for the 
damages. 

These were cross libels, filed by the re- 
spective owners of the brig and ship above 
named, to recover the damages occasioned by 
the vessels' coming in collision in the harbor 
of New York, in the night of January 2d, 
1S70. On behalf of the brig, it was alleged 
that she was lying properly anchored off the 
Battery, the tide being flood, and the wind 
blowing heavily from south-south-west when, 
about 9 o'clock in the evening, the ship drag- 
ged her anchors and dragged by the brig, 
bringing up astern of her; that it was then 
found that the ship's cable had become foul 
of the brig's cable; that the ship did nothing, 
though requested to clear the cables, and, 
on the turn of the tide, the vessels swung 
together, injuring the vessels seriously. On 
behalf of the ship, it was alleged that she 
was started adrift by a squall, that she was 
allowed to drift by the brig, to give ner a 
clear berth, and brought up astern of her; 
that the brig, shortly after, began to pay 
out chain and drift down upon the ship-, 
which could not pay out more chain herself, 
because, if she had, she would have swung 
against a pier; that the brig drifted close 
under the ship's bows, and when the tide 
turned, the vessels swung together. 

Beebe, Donohue & Cooke, for the brig. 
Evarts, Southmayd & Choate, for the ship. 

BENEDICT, District Judge. It appears 
quite plainly from the evidence that there 
was negligent management on board the 
ship, in permitting her to drag as she did, 
owing doubtless to the circumstance that 
the master was on shore, the chief mate off 
duty, and the second mate alone in command. 
Accordingly, if, as a result of such negli- 
gence, the ship was placed in dangerous 
proximity to other vessels at anchor in the 
harbor, she must be held responsible for all 
damages arising out of her improper loca- 
tion. 

There is no disputing, upon the evidence, 
that the brig was anchored in a proper place; 
that the precautions taken by her to prevent 
dragging, were proper and successful; that 
those on board of her were watchful and, 



when the ship was seen dragging towards 
them on the flood tide, took the proper steps 
to enable her to pass in safety; and that, 
when, upon the turn of the tide, the ship 
swung down upon the brig, everything pos- 
sible to be done, on the part of the brig, to 
avoid damage, was done. As the evidence 
stands, I incline to believe the statement of 
those on board the brig, that the ship, in 
dragging past them, caught their chain, and 
by reason of that entanglement, the brig was 
started towards the ship, after she had 
brought up under the brig's stern. The man- 
ner, in which the ship is stated to have 
passed the brig, does not appear to me im- 
probable, when the currents of the locality, 
the wind and the tide, the weight of the 
ship and the nature of the bottom are con- 
sidered. Nor does it appear impossible that 
the ship's chain and anchor should have be- 
come entangled with those of the brig, as 
is claimed on her part. Certainly, the im- 
possibility is not so manifest as to require 
me to hold, in the face of the positive de- 
nial of eight witnesses from the brig, that the 
brig's chain was paid out after the ship 
brought up astern, and the vessels, by that 
means, brought nearer to each other. If it 
be true then, that, when the ship ceased to 
drag, she was under the stern of the brig 
with her chain entangled with that of the 
brig, the berth was foul, and the damages 
which ensued when the vessels came to- 
gether upon the turn of the tide, must be* 
held to be the result of the negligence whieh 
placed the ship in that position. Further- 
more, I am of the opinion that the ship would 
be responsible, if the facts were as claimed 
in her behalf upon the hearing. Under the 
admitted circumstances, the brig having se- 
lected a proper place of anchorage, was en- 
titled to room to swing in safety upon as 
long a scope of chain as might be necessary 
to prevent her from dragging, and if, to 
avoid dragging, she was compelled to pay 
out chain after the ship had brought up an- 
der her stern, and where a nearer approach 
involved danger of collision upon the turn 
of the tide, the damages arising from such 
proximity could not be chargeable to the 
brig as resulting from any neglect on her 
part, but must be held to have arisen from 
that neglect which permitted this large ship 
to drag at a single anchor so long a dis- 
tance, and placed her under the stern of the 
brig when a few fathoms change in the posi- 
tion of the brig would render a collision im- 
minent The decree in the first case must, 
therefore, be that the libellants recover ox 
the ship, "Queen of the East," the damages 
by them sustained, by reason of the collision 
in question, with costs. In the second case, 
the libel against the brig must be dismissed 
with costs. 
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Case No. 11,507. 

The QUEENS COUNTY. 

[6 Ben. 146.] i 

District Court, E. D. New York. June, 1872. 

Collision— East Rivek — Steamboats Crossing — 
Signals— Stopping. 

The steamboat S., coming down the East riv- 
er, saw on her starboard hand the ferry-boat 
Q. lying in the river waiting to enter her slip, 
and heading down the river. The S. blew two 
whistles and kept on her course. The Q. start- 
ed ahead, and swung in to go to her slip, across 
the course of the S-, and both vessels kept on 
without stopping, till the S. was struck on her 
starboard side by the Q. Held, that both ves- 
sels were in fault, in keeping on, after each had 
been notified that the other was taking a course 
which made a collision inevitable, if both kept 
on. 

This was a libel, filed by the owners of the 
t-iearuboat Sylvan Glen, to recover for the dam- 
ages received by her in a collision, with the 
queens County, which happened about day- 
break on the morning of December 30th, 1869. 
The Sylvan Glen was on a trip from Harlem to 
New York. She came down the east channel, 
between BlackwelFs Island and Long Island. 
She alleged that, when she was at the lower 
end of BlackwelFs Island, the Queens County 
was seen lying in the middle of the river, 
below and on the starboard hand of the 
Sylvan Glen, heading down the river; that 
the Sylvan Glen blew two whistles to notify 
the Queens County of her intention to keep 
on and pass betwen her and the Long Island 
shore, and, receiving no signal of dissent 
from her, kept on, and, seeing that the 
Queens County was moving down the river, 
lepeated the two whistles; that the Queens 
County, instead of keeping her course, as 
she should have done, starboarded her wheel 
and crowded on the Sylvan Glen, which blew 
two whistles a third time, and also star- 
boarded her wheel and kept as far towards 
1 he Long Island shore as she could, but was 
struck by the Queens County on her star- 
board side. 

The Queens County, in answer, said that 
she was a ferry-boat, running between 34th 
street, New York, and Hunter's Point, L. I.; 
that she was at the time on a trip" from New 
York; that the slip at Hunter's Point, being 
temporarily occupied by her sister boat, she 
waited off in the stream, heading to the 
.southward; that the lights of the Sylvan 
Glen were seen coming down along by Black- 
well's Island, and the Queens County blew 
one whistle, and, when her sister boat came 
out of the slip, started ahead to enter it, 
and, after having gone some ways, heard 
two whistles for the first time from the Syl- 
van Glen, which was trying to pass ahead 
of her and between her and the Long Island 
shore, and that the collision then could not 
be avoided. Neither vessel stopped until 
the collision. 

i [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



Benedict & Benedict, for the Sylvan Glen. 
Beebe, Donohue & Cooke, for the Queens 
County. 

BENEDICT, District Judge. This appears 
to be a clear case of mutual fault. The Syl- 
van Glen was in fault, for holding on to her 
course and speed, after she saw that the 
Queens County had begun to move in to- 
wards her slip. Assuming that the Queens 
County was wrong in moving across the 
course of the Sylvan Glen, after being no- 
tified by the whistles from the Sylvan Glen 
of the course she intended to take, still that 
did not give the Sylvan Glen the right to 
keep on at full speed, until she was struck, 
when, by stopping, a collision manifestly im- 
pending could have been avoided. 

The Queens County was equally in fault, 
for keeping on her speed and her course to- 
wards her slip, when she had been notified 
of the course of the Sylvan Glen, and could 
easily see that by keeping on she would 
come in contact with the Sylvan Glen. As- 
suming that the course which she took after 
the whistles from the Sylvan Glen, was 
crossing the course of the approaching ves- 
sel, and that it then became the duty of that 
vessel to pass under her stern, still the 
Queens County was notified by the whistles, 
that the Sylvan Glen was claiming the right 
to hold the course which she had taken to 
pass to east; and yet, with danger of col- 
lision plainly indicated, the Queens County 
kept on her course, without stopping until 
the moment of collision. In this she was 
guilty of fault. 

The damages must accordingly be appor- 
tioned. 



QUEEN VICTORIA, The (PENNSYLVANIA 
COAL CO. v.). See Case No. 10,952a. 

QUERRY (MILLER v.). See Case No. 9,583. 
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Case No. 11,508. 

QUICKSILVER MIN. CO. v. HICKS. 

[4 Sawy. 688.] i 

Circuit Court D. California. Sept. 9, 1868. 

Ejectment — Defendant's Possession — Use — 
Boundakt — Meandering Stubabt. 

1. Any subjection of land to the dominion of 
a party, such as cultivation! or other substantial 
use, is sufficient evidence of possession to en- 
able an adverse claimant to maintain ejectment 
against him. Actual occupation in person, or 
by agent or servant, is not essential. 

[Cited in Bell v. Eoxen, 42 Fed. 756.] 

2. Where a party claiming a small strip of 
land on the bank of a creek, constructed and 
maintained a bridge over the creek abutting on 
the premises: It was held, that this use of the 
land was sufficient evidence of possession to 
maintain ejectment. 

1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 
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3. Where land adjoining a creek was described 
in a patent of the United States as hounded on 
the side of the creek by a line meandering from 
a point in its center down the center a certain 
distance to a station on the bank, and thence 
a further distance to another station, and so on 
from station to station on the bank, according 
to various courses and distances to a point 
where the line left the creek: It was held, that 
the creek constituted the boundary of the land; 
and that the courses betwen the stations only in- 
dicated the general direction of the stream, be- 
ing points fixed by the surveyor to enable him to 
compute the amount lying between the creek 
and the other boundaries. 

[Followed in Hills v. Homton, Case No. 6,- 
508.1 

[Cited in "Weiss v. Oregon Iron & Steel Co. 
(Or.) 11 Pac. 255.] 

This was an action for the possession of a 
parcel of land situated in Santa Clara county, 
and was tried at the July term, 1868, by the 
court without the intervention of a jury, 
upon stipulation of the parties. 

S. L. Johnson, for plaintiff. 
S. O. Houghton, for defendant. 

FIELD, Circuit Justice. The property in 
controversy in this case is a narrow strip 
of land, in Santa Clara county, lying on the 
northerly side of Capitancillos creek, measur- 
ing about one-fourth of a mile in length, and 
between thirty and fifty feet in breadth, and 
containing a little more than two and one- 
half acres. The action is brought for the 
entire traet of land granted by the Mexican 
government to Justus Larios, and patented 
by the United States to Charles Fossatt in 
February, 1865, containing over three thou- 
sand acres. The complaint alleges the sei- 
zin by the plaintiff, a corporation created un- 
der the laws of the state of New York, of 
that entire tract, and 'its ouster therefrom 
by the defendant; but on the trial it was not 
pretended that the defendant had ever assert- 
ed ownership or been in possession of any 
greater portion than the narrow strip men- 
tioned. The claim to this strip by the re- 
spective parties arises from their different 
construction of the language of the patent to 
Fossatt describing the boundaries of the 
tract confirmed to him. The defendant as- 
serts title to the premises under a convey- 
ance from the pueblo of San Jose. The land 
patented to that corporation by the United 
States is bounded on one side by the land 
previously patented to Fossat The princi- 
pal question, therefore, and the source of 
controversy between the parties is one of 
boundary. 

The Incorporation of the plaintiff is admit- 
ted by the general denial which the .defend- 
ant has pleaded. The want of legal capacity 
to sue must be specially set up in the an- 
swer by the -provisions of the practice act of 
the state, which by rule governs in common 
law cases in the circuit court of the United 
States. 

The possession by the defendant of a por- 
tion of the land in controversy is sufficiently 
established by the construction and mainte- 



nance by him of a bridge over Capitancillos 
creek, abutting on the premises. This bridge 
he has, against the protestation and resist- 
ance of the plaintiff, rebuilt after it was de- 
stroyed, and has persistently maintained and 
used it. The possession which must be 
shown in the defendant to enable an adverse 
claimant to the land to maintain ejectment 
against him, is not necessarily an actual oc- 
cupation in person or by agent or servant. 
Any subjection of the property to the will 
and dominion of the party is sufficient Such 
subjection is shown by its cultivation or by 
any other substantial use, as well as by resi- 
dence thereon by himself or his tenant. No 
more complete subjection to the dominion of 
the defendant of the land covered by the 
abutment of "the bridge could be shown than 
by his appropriation of it for that purpose. 
The appropriation has always been accom- 
panied by a claim of ownership; a claim as- 
serted not merely to the particular parcel on 
which the bridge rests, but to the entire 
strip of land in dispute. It is sufficient, 
however, for the maintenance of the action 
that the possession by the defendant is 
shown of any portion of the premises claim- 
ed. 

The patent to Fossatt, in describing the 
land confirmed to him, gives the boundary 
line on one side as running to the center of 
Capitancillos creek, and thence meandering 
down the center of the same one chain and 
ninety links to a station; thence north sev- 
enty-four degrees, fifteen minutes west, five 
chains to another station; and so on from 
station to station, according to various 
courses and distances, to a point where the 
line leaves the creek. The several stations 
designated are on the bank of the* creek, and 
between the line drawn from one to the oth- 
er and the creek lies the narrow strip of land 
in controversy. The defendant contends that 
the line drawn from station to station con- 
stitutes the boundary. The plaintiff, on the 
other hand, insists that the creek is the 
boundary, and that the courses between the 
stations only indicate the general direction 
of the stream, and that the stations are 
points fixed by the surveyor to enable him 
to compute the extent of land lying between 
the creek and the other boundaries. This 
latter view is undoubtedly correct. The lan- 
guage stating that the line meanders down 
the center of the stream settles the point. 
The stations could not of course be placed 
in the stream; nor could the estimate of the 
area in the tract confirmed be made from a 
tortuous line following the sinuosities of the 
creek; of necessity, then, the stations had 
to be fixed on the bank, and they were fixed 
more or less distant from the creek, accord- 
ing to the condition of the bank at the points 
selected. 

In Luce y. Carley, 24 Wend. 451, one of 
the courses in the description of the prem- 
ises in the deed under which one of the 
parties claimed ran to a hemlock tree, "stand- 
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ing on the east bank of the river; from 
thence down the river as it winds and turns 
twenty-four chains and ninety-four links to 
a hard maple tree." It was held that the 
grantee took to the center of the river. "It 
is never thought," said the court, "that mon- 
uments mentioned in such a deed as occupy- 
ing the bank of the river are meant by the 
parties to stand on the precise water line 
at its high or low mark. They are used 
rather to fix the termini of the line, which 
is described as following the sinuosities of 
the stream, leaving the law to say, as the 
line happens to be above or below tide-wa- 
ter, whether the one-half of the river shall be 
included, with the islands which lie on the 
side of the channel nearest to the line de- 
scribed. Where the grant is so framed as 
to touch the water of the river, and the par- 
ties do not expressly except the river, if it 
be above tide, one-half of the bed of the 
stream is included by construction of law. 
If the parties mean to exclude it, they should 
do so by express exception. Without adher- 
ing rigidly to such construction, water gores 
would be multiplied by thousands along our 
inland streams, small and great, the inten- 
tion of parties would be continually violat- 
ed, and litigation become interminable." 

The concluding observation of the court in 
this citation would be applicable to innumer- 
able cases in this state were any other con- 
struction adopted than the one approved. 
The surveyors who were produced by the 
plaintiff had had great experience in the sur- 
vey for the government of lands confirmed 
to claimants under Mexican grants, and they 
staled that the measurement in such cases, 
where a stream not navigable was the bound- 
ary, was always made by lines run from 
station to station, or monument to monu- 
ment, selected or fixed on the bank, and that 
an approximation to the entire quantity em- 
braced by a line running in the center of 
the stream was thus obtained. Cockrell v. 
MeQuinn, 4 Mon. 61; Bruce v. Taylor, 2 
J. J. Marsh. 161; Cold Spring Iron Works v. 
Tolland, 9 Cush. 492. 

We are clearly of opinion that the Capitan- 
ci'llos creek is the true boundary between the 
land of the respective parties, each owning 
to the center of the stream. We therefore 
find for the plaintiff, and judgment must go 
in its favor accordingly. 
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The QUICKSTEP. 

[2 Biss. 291; 2 Chi. Leg. News, 285.] i 

Circuit Court, D. Indiana. May Term, 1870. 

Collision— Signals— Change of Signal— Rivbb 
Navigation — Appeal. 

1. Where in a collision case, the district court 
had found both parties in fault and divided the 
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loss, and the respondents only appealed, the li- 
bellants are bound by the decree as to the fault 
on their part, and the circuit court on appeal 
cannot inquire as to that point. The only sub- 
ject of inquiry is whether the respondents were 
in fault. 
[See Allen v. Hitch, Case No. 224.] 

2. When on the Ohio river an ascending 
steamer has signaled to pass to starboard, and 
the descending steamer has accepted the signal, 
the first is bound to keep to starboard, and if 
necessary, pass farther to the right than the 
original course. 

3. If the ascending steamer then changes her 
signal, and the other answers that she will keep 
her course, the ascending steamer having mean- 
while changed her course, and a collision ensu- 
ing, is in fault, 

[Appeal from the district court of the Unit- 
ed States for the district of Indiana.] 

This was a libel filed by the owners of the 
steamer OUie Sullivan against the steamer 
Quickstep, for a. collision by which, it is al- 
leged, the Ollie Sullivan was sunk in the 
Ohio river, in consequence of the negligence 
of those on board the Quickstep in the man- 
agement of their steamer. The defendant an- 
swered denying any negligence, and insist- 
ing that the result was caused by the fault 
of the Sullivan. On the hearing before- the 
district court, both parties were found in 
fault, and the loss and the costs divided. 
[Case unreported.] 

From this decree the defendant appealed. 
The libellants did not appeal. 

T. A. Hendricks and Asa Iglehart, for li- 
bellants. 
J. McDonald, for respondent. 

DRUMMOND, Circuit Judge. Notwith- 
standing the general rule that an appeal sus- 
pends the decree of the court below, and the 
cause is heard in this court de novo, and, in 
certain circumstances, the decree in all its 
parts may be subject to revision in the cir- 
cuit court, where the district court has de- 
creed against both parties and only one party 
appeals; yet, when in such a case as this the 
libellants were found to be in fault, and a 
decree for costs rendered against them, and 
they have taken no appeal, it must be as- 
sumed, I think, that they have acquiesced in 
the decree of the district court, and that it is 
not open to inquiry in this court whether or 
not the Ollie Sullivan was in fault. That 
stands concluded by the decree of the district 
court. The only subject of inquiry, there- 
fore, in this court, is whether the Quiekstep 
was also in fault, as found in the district 
court Stratton v. Jarvis, 8 Pet [33 U. S.] 
4; Houseman v. The North Carolina, 15 Pet. 
[40 U. S.] 40; Canter v. American Ins. Co., 3 
Pet. [28 U. S.] 307; The Water Witch, 1 
Black [66 U. SJ 494; Airey v. Merrill [Case 
No. 115]; Allen v. Hitch [Id. 224]; The Roar- 
er [Id. 11.876]. 

The Ollie Sullivan, a small, stern-wheel 
steamboat about eight o'clock of a dark, 
windy and rainy night in the month of April, 
1S69, was descending the river Ohio, on a 
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"£rlp from Evansville in this state, to enter the 
mouth of the "Wabash river. The boat had 
just landed on the Indiana shore of the Ohio, 
a short distance below West Franklin, and 
-almost immediately opposite the upper point 
<tS Diamond Island. In backing out from 
the shore to proceed down the river, the 
■wind, made the boat somewhat unmanage- 
able, and it was necessary to back well over 
to the island before they could take their 
-course down the river. The boat was on 
her way down the river, heading over to- 
wards the Indiana shore north of, and but a 
short distance from, Diamond Island; how 
far, is a controverted point in the case. 

In the meantime the steamboat Quickstep, 
-a side-wheel boat, was coming up the river, 
north of, and not far from, the Diamond 
Island shore. It was a larger, better steam- 
er lhan the Ollie Sullivan, and more easily 
managed. Both steamers had lights, but 
-those of the Sullivan were not in the proper 
place as required by the regulations of the 
hoard of supervising inspectors, made under 
the twenty-ninth section of the act of con- 
gress of August 30, 1852 (10 Stat. 72). The 
pilot of the Quickstep saw the light of the 
Sullivan, and blew one whistle, which indi- 
•cated that each was to go to starboard, or 
the Quickstep on the island side, and the Sul- 
Jivan on the Indiana side. The Sullivan an- 
swered with one whistle, the meaning of 
winch was an assent to that mode of passing. 
Shortly after— how long is a matter of dis- 
pute—the Quickstep blew two whistles, indi- 
cating a change in the manner of passing, 
-and the Sullivan again blew one whistle, 
showing that they adhered to the original 
purpose, that each should keep the starboard 
or right hand side. Here the testimony is al- 
together in conflict. Those on board the Sulli- 
van say that as the Quickstep blew two 
whistles she began to swing off from the 
Island toward the Indiana shore, and across 
the course of the Sullivan. Those on board 
the Quickstep insist that her course was un- 
changed, and that she stopped the engine and 
•commenced backing at once. As soon as 
those on the Sullivan heard the two whistles 
-and saw what they supposed was a change 
of course of the Quickstep, they stopped her 
engine and commenced backing; but it was 
-all in vain, and the boats came together, the 
'Quickstep striking with her stem the larboard 
bow of the Sullivan, turning her round with 
Tier head up stream, and shortly after she 
sunk, carrying down some of her passengers, 
who were drowned. • 

The question is whether the Quickstep was 
properly managed. It is difficult to decide 
how far apart the two steamers were when 
the first signal was sounded, and what was 
the interval of time between the first and 
second signals given by the Quickstep. 
Those on the Sullivan say the distance was 
31 ve or six Imndred yards; those on the Quick- 
step, much less. A good deal will depend, 
also, in deciding the question, upon the dis- 



tance the Quickstep was from the island 
shore. Those having charge of her say, it 
was from forty to sixty yards only; those on 
the Sullivan, that it was much more. After 
the Sullivan sunk, her distance from the shore 
was ascertained, and is given as being meas- 
ured at one time one hundred and twenty- 
six feet, and at another one hundred and 
ninety-three feet. When the collision took 
place the river was high, and we know that 
when it was lower than at the time of the 
collision, steamboats passed, though not at 
night, between the wreck and the island 
shore. There is not entire concurrence in the 
testimony as to the course of the wind. It 
was probably blowing from the Indiana 
shore, and somewhat down the river. After 
the collision the steamers separated, and I 
think the weight of the evidence is that the 
Sullivan sunk nearer the shore than she was 
at the time of the collision. 

Why did the Quickstep sound the two 
whistles for the second signal? It is always 
a dangerous experiment when two steamers 
are so near together, to announce one course 
and then another. It inevitably, under such 
critical circumstances, leads to difficulty and 
confusion. It is but fair to examine the rea- 
sons given for this conduct by those having 
charge of the Quickstep. The answer de- 
clares that at the time of the second signal 
the collision was unavoidable, and it was 
given to save life and property. The testi- 
mony of the pilot of the Quickstep, given 
under the influence of the responsibility rest- 
ing on him, because he sounded both signals, 
and the Quickstep was under his immediate 
management at the time, is, that as he got 
above Priest's Landing (on Diamond Island), 
he saw a light, and was uncertain whether 
it was a steamboat light, and as a precau- 
tionary measure he blew one whistle, which 
was promptly answered by one whistle. He 
then rung the bell to stop, and then to back, 
and seeing it was impossible for the steamer 
to go outside (that is, toward the Indiana 
shore), and that, by backing the Sullivan 
might, by possibility, go inside (towards the 
island), and not do any great damage, he 
blew two whistles, in order to give the Sulli- 
van that chance. This is the explanation in 
the answer, and of the principal witness for 
the claimant It is to be observed that there 
does not seem to be any doubt as to the 
course of the Sullivan immediately before the 
collision— heading down stream and quarter- 
ing towards the Indiana shore. The form and 
depth of the opening made in the Sullivan by 
the collision, and 'the manner in which her 
bow was turned up the river, establish that 
the Quickstep struck the Sullivan rather a 
square than a glancing blow, and therefore 
would indicate some change of course; but 
however this may be, I think that the Quick- 
step was in fault in what was done by her 
when and immediately after the Sullivan 
was seen. Conceding the statement made by 
the pilot of the Quickstep when he first saw* 
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the light— that he thought it might be the 
light of another beat— we must then judge him 
by his acts. Knowing that it might be a 
steamer, he must also have known that it 
was a descending steamer, and therefore it 
was for him to sound either one or two 
whistles, to show that he wished to take the 
right or the left, and it was for the descend- 
ing steamer to decide. Therefore, when he 
saw the light, upon the supposition it was 
that of a steamer, he must have believed he 
could go to the right, or he would not have 
blown but one whistle. Now there is no pre- 
tense that the Sullivan changed her course 
till the second signal was "given, and it fol- 
lows that if the pilot of the Quickstep could 
at the time he gave the first signal, see his 
way clear to go to the right, every passing 
instant of time, if the two steamers kept their 
course, would facilitate the movement, and if 
the Quickstep gave way to the Sullivan, as 
the first signal indicated she would if re- 
quired, then its success was still more as- 
sured. Then when in fact the Sullivan, in 
answer to the first signal, blew one whistle, 
the pilot of the Quickstep knew that he must 
keep to the right, that is, the island shore, 
and should instantly have governed himself 
accordingly; and if necessary, to avoid meet- 
ing the Sullivan, he should have ported his 
helm and gone nearer to the island shore 
than he was moving at the time. If this had 
been done at once, there would have been 
no collision, and I am satisfied the judgment 
of the pilot at the time was correct— that he 
could have gone to the right. I am also of 
opinion that there was fault in the Quick- 
step in giving the second signal, and in her 
action at the time, though it may be difficult 
to determine precisely how much effect it ha'd 
in producing the result. When the second 
signal was given the action of the Sullivan 
shows that those who managed her thought it 
safer not to change the original purpose, and 
that it was some act done by the Quickstep 
that induced the Sullivan to stop and back 
after the second signal. 

It will be remembered that we are not con- 
sidering whether the Sullivan was in fault. 
That, as has been already said, has passed in- 
to a decree from which no appeal has been 
taken, and therefore an omission of a duty 
required by the sixth rule of the supervising 
inspectors may be noticed. Diamond Island 
projects towards the Indiana shore, near 
Priest's Landing. It is called by some of the 
witnesses the shoulder of the island. The 
Quickstep, before the lights of either were 
seen by the other, was below the shoulder, 
and the Ollie Sullivan above, and it is prob- 
able each was so near the island, that when 
they were six hundred yards apart they 
could not be seen in consequence of the bend 
in the island. Under such circumstances the 
rule requires that at the distance of six hun- 
dred yards from the bend, the pilot of the 
ascending and descending steamer shall give 
a signal by a long sound of his steam whistle. 



This seems not to have been done by either of 
these steamers in this case. 

In conclusion, I may add that I can have 
no doubt of the right of the Sullivan under 
the circumstances, to approach the shore of 
Diamond Island, as was done at the time. 
She was not confined to any particular part 
of the river; all that the law demanded was 
that she should be managed with due care 
and skill, and so run on the river as to comply 
with the rules of navigation when approach- 
ing or meeting other craft The decree of the 
district court is affirmed. 

NOTE. A steamboat which gives a signal to 
another vessel for a departure from the ordi- 
nary rule of navigation, must take the hazard 
of the consequences of making such departure 
herself, whether she hears a response to such 
signal or not. The St. John [Case No. 12,224]. 
Duty of ascending steamer meeting descending 
steamer defined. Thorp v. The Defender [Id. 
14,003]; Western Ins. Co. v. The Goody Friends 
[Id. 17,436]; Sehenck v. The Fremont [Id. 12,- 
448]. The respective rights and obligations as 
to keeping or changing their course, of steam- 
ers and sailing vessels examined, and rules stat- 
ed. The Scotia, 14 Wall. [81 U. S.] 170. And 
when moving on intersecting lines, at different 
rates of speed. The Cayuga, Id. 270. 
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QUIGLEY v. CENTRAL PAC. R. CO. 

[5 Sawy. 107;' 27 Pittsb. Leg. J. 154.] i 

Cireuit Court, D. Nevada. March 4, 1878. 

Railroad Companies — Delivering Passenger 

Ticket— Action for Wrongful Expulsion 

of Passenger— Damages. 

1. It is the duty of a ticket agent to exercise 
reasonable care in delivering a ticket to a pur- 
chaser, and if the purchaser after applying for 
his ticket and putting down mouey to pay for 
it, is called away, it would be no delivery to put 
the ticket on the counter in his absence if it did 
not in fact come to his possession. 

2. In an action for a wrongful expulsion from 
the cars of a railroad company the plaintiff is 
entitled to recover, in addition to the damages 
for his loss of time, expenses while delayed and 
cost of another ticket, a fair compensation for 
the indignity put upon him by the expulsion. 

3. Upon the facts of this case, stated in the 
opinion, a verdict for one thousand and fifty- 
two dollars and fifty cents held excessive and 
set aside, unless plaintiff elect to reduce his judg- 
ment to one hundred and fifty-two dollars and 
fifty cents. 

[This was an action at law by James F. 
Quigley against the Central Pacific Railroad 
Company.] Motion for a new trial. 

Ellis & King, for plaintiff. 
T. B. McFarland and Harvey Brown, for 
defendant. 

HILLYER, District Judge. This action was 
brought to recover damages for putting plain- 
tiff off defendant's cars. The jury found a 
verdict for plaintiff, and assessed the dam- 
ages at one thousand and fifty-two dollars 

i [Reported by L. S. B. Sawyer, Esq., and here 
reprinted by permission. 27 Pittsb. Leg. J. 
154, contains only a partial report.] 
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and fifty cents. Defendants move for a new 
trial on several grounds, the first of which 
is that the verdict is against the evidence. 
It is said that it was shown by evidence, as 
to which there was no conflict, that the ticket 
agent delivered ticket 1495 (the first one) to 
plaintiff, who therefore had no right to ride 
on ticket 1496, the one he offered to the con- 
ductor, who ejected him from the car. 

In regard to the .circumstances attending the 
purchase of the ticket, the jury had the state- 
ment of the ticket agent and of the plaintiff. 
There was a question whether the agent, even 
if he did put the ticket and change on the 
counter, as he says, was reasonably careful 
to see that the plaintiff was there to receive 
them. The question of delivery was left to 
the jury upon instructions to which neither 
party excepted, and among other things they 
were told that it was the duty of the ticket 
agent to exercise reasonable care in deliver- 
ing the ticket so that the purchaser might get 
it If the purchaser had been called away 
after applying for the ticket and putting 
down his money, it would be no delivery to 
put down the ticket on the counter in his ab- 
sence. In addition to this it appeared that 
when the plaintiff came back and asked for 
his ticket the agent, gave him ticket 1496 
without hesitation, and did not question 
plaintiff's right to it until he found ticket 
1495 was missing. On this point there seems 
to be no good ground for disturbing the ver- 
dict 

The second ground is that the instruction 
allowing the jury to give damages for the 
indignity was wrong. The court charged the 
jury that this was no case for vindictive dam- 
ages; that the plaintiff was entitled to recov- 
er, if at all, compensation for the injury, and 
that this would include the price of a second 
ticket, loss of time, and expenses of staying 
over, and that they were entitled to take into 
consideration the indignity, and allow upon 
the whole as damages not a fanciful or ex- 
travagant amount, but a sum which as fair 
and reasonable men they considered a com- 
pensation for the injury under the circum- 
stances. From the evidence it is clear that 
the jury, in making up their verdict, fixed 
the amount for the ticket, expenses and loss 
of time, at fifty-two dollars and fifty cents, 
and for the indignity at one thousand, dollars. 
The defendant argues that this latter sum 
should be all rejected, and, at most, the ver- 
dict ought to be for fifty-two dollars and fifty 
cents. That is to say, that plaintiff can only 
recover his actual pecuniary loss, capable of 
arithmetical exactness in computation— noth 7 
ing for injuries which cannot be said to have 
caused him a money loss. The position 
taken by the defendant bi every transaction 
of this kind, confines the compensation to this 
narrow field unless the circumstances of a 
ease justify exemplary damages. No au- 
thority directly in point is cited by defendant 
in support of this position, and certainly this 
absence of authority, when we consider the 



] vast number of cases upon this branch of the 
law of damages, is a strong argument that it 
is not law. On the other hand, there is di- 
rect authority to support the instruction given 
in this case and many other cases in which, 
although the question was not raised, it is 
plain that damages were awarded for the in- 
dignity put upon the person, according to the 
circumstances of the various cases. 

In a New York ease the court held that 
compensatory damages include not only com- 
pensation for loss of time and the amount 
paid for another passage when one is unlaw- 
fully expelled from the cars, "but in addition 
the injury done to his feelings might be 
taken into consideration and a suitable rec- 
ompense given therefor." Hamilton v. Third 
Ave. It. Co., 53 N. Y. 25. So in Illinois, where 
a colored woman was excluded from the la- 
dies' car, the court sustain as correct an in- 
struction that if the jury believed the plain- 
tiff was wrongfully excluded from the car 
they might give damages above the actual 
pecuniary loss sustained "for the delay, vexa- 
tion and indignity to which the plaintiff was. 
exposed." Chicago & N. W. R. Co. v. Wil- 
liams, 55 111. 185. 

The supreme court of Nevada, when this- 
same case was before it, held that the injury 
to the feelings caused by a public expulsion 
from the cars was a proper subject for the 
consideration of the jury, citing Hamilton v. 
Third Ave. R. Co., supra, with approvals 
Quigley v. Central Pac. R. Co., 11 Nev. 350. 
The cases in 34 Cal. do not in fact decide oth- 
erwise, although they show a disposition to- 
bring the damages in these cases down to a 
small figure. In Turner v. North Beach & 
M. R. Co., 34 Cal. 594, the court below had 
refused to charge the jury that they could not 
take into consideration the feelings whether 
injured or not of the plaintiff, but the su- 
preme court do not decide whether this was 
right or wrong. 

In Pleasants v. North Beach & M. R. Co., 
34 Cal. 586, the court hold the plaintiff enti- 
tled to nominal damages for a wrongful ex- 
pulsion, although no actual damage is shown. 
But the court cannot mean to say that noth- 
ing in these cases can be recovered for except 
the actual money loss; for in the next case 
of Tarbell v. Central Pac. R. Co., Id. 616, in 
which, as the court says, "there is no evi- 
dence in the transcript which has any bearing 
on the question of damages, except the naked 
fact that the plaintiff was put out of the cars 
at a point ten or twelve miles from his place * 
of destination and five miles from the place of 
departure," a verdict for five hundred dol- 
lars was held greatly disproportionate to the 
injury, and a new trial was ordered unless 
the plaintiff would take a judgment for one 
hundred dollars. For what was one hundred 
dollars allowed in the absence of all proof of 
actual pecuniary loss? It was altogether too 
much for a walk of ten miles, and the delay 
of three or four hours not shown to have oc- 
casioned any special damage. It seems that 
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even in this ease the court must have allowed 
something for the indignity attending the 
violation of plaintiff's rights. 

As a matter of fact it is hard to find a case 
of this class in which something more has 
not heen allowed to plaintiff than his actual 
pecuniary loss, and that, too, in cases where 
the jury have been confined to the giving of 
compensatory as distinguished from exempla- 
ry damages. The time, place and manner of 
the act causing the injury are all proper facts 
to he shown to the jury. Why? Clearly for 
no other reason than that these circumstan- 
ces may properly affect the amount of dam- 
ages to he recovered. It is an indignity to 
put a man off the cars who has a legal right 
to he there, and this indignity is part of the 
injury. In nine cases out of ten, probably, 
it is the real thing for which most of the 
damages are allowed. 

Nearly all the cases to be cited on the ques- 
tion of excessive damages are in point here 
as showing that in no case have the jury 
been required to confine themselves to the 
actual pecuniary loss. The instruction was 
right and is abundantly supported by authori- 
ty. The only question remaining is as to the 
amount of damages. The point is made that 
they are excessive. 

The facts are these.- When the plaintiff 
purchased his ticket at Elko, some misunder- 
standing arose between him and the ticket 
agent, the agent claiming that plaintiff had 
received both ticket No. 1495 and 1496, and 
plaintiff denying it. Before the train left 
Elko the agent insisted that plaintiff should 
return ticket 1496 to him, and told him he 
would not be allowed to ride on it. When 
the train started the agent tried to prevent 
plaintiff from getting aboard, but plaintiff 
jumped on after the train was in motion. 
About a quarter of a mile from Elko the 
conductor demanded his ticket, and he gave 
him ticket 1496. The conductor kept the 
ticket, telling plaintiff he could not ride on 
it, as he had not paid for it, and requested 
him to get off. Plaintiff refused, and after 
some words the conductor, in the presence of 
other passengers, put him off the car, using 
no more force than was necessary. He got 
on again to get his valise, and was again put 
off. Plaintiff then returned to Elko, where 
he was obliged to stay one day and purchase 
another ticket. It is apparent, also, that there 
was great negligence on the part of the 
plaintiff when he purchased the ticket in not 
attending to its receipt when he paid for it, 
which contributed largely to engender the 
dispute which arose and which afforded some 
reasonable ground for the course pursued by 
defendant's employees. This affords a strong 
mitigating circumstance. The action of the 
conductor was evidently in entire good faith. 
This is a fair statement of the injury, and 
the question is whether the verdict is so dis- 
proportionate as to indicate prejudice or pas- 
sion on thef part of the jury. No special dam- 
age was* proved. That portion of the dam- 



ages capable of accurate estimation in dollars 
and cents is the forty-two dollars and fifty 
cents for a ticket, one day's loss of time and 
the expense of stopping over one day in Elko, 
the last two items amounting to ten dollars, 
making fifty-two dollars and fifty cents in 
all, and leaving one thousand dollars as com- 
pensation for the injury to the plaintiff's feel- 
ings caused by the indignity of a public ex- 
pulsion from the cars. 

The plaintiff is entitled to compensation for 
this injury as justly as for the other items, 
although it is not capable of an arithmetical 
money computation. In such case much must 
depend upon the jury. All that the parties 
have a right to ask is the honest, unpreju- 
diced judgment of the jurors, and when they 
get that no court will set aside the verdict 
and substitute its own judgment for that of 
the jury, even though the verdict is larger 
than the court would have found if in the 
jury's piace. 

In this case, upon the question of compen- 
sation for the indignity, there is room for 
some honest difference of opinion. If the ver- 
dict is not inconsistent with that it should 
stand. In the books the opinions of courts 
and verdicts of juries show a wide difference 
of opinion in these cases as to what just com- 
pensation is and what action of a jury shows 
sucn prejudice or passion as will compel the 
court to set aside a verdict. 

When the present ease was in the state 
court, the verdict of the jury was for five 
thousand dollars, upon the same state of 
facts now before us, and the supreme court 
held it grossly excessive and indicating pas- 
sion and prejudice, even if exemplary dam- 
ages had been proper. 11 Nev. 372. 

In another case the plaintiff had been car- 
ried four hundred yards beyond his station. 
The conductor refused to back his train, and 
the plaintiff was obliged to get off and walk 
back the four hundred yards on a muddy 
track, carrying a hand valise. No pecuniary 
loss was shown. On these facts the jury 
found a verdict for four thousand five hun- 
dred dollars, which the supreme court of 
Mississippi, while regretting the "rigor" of 
the jury, refused to disturb. New Orleans, 
J. & G. N. R. Co. v. Hurst, 36 Miss. 660. So, 
in a case in Wisconsin, the defendant had a 
regulation setting apart one car for ladies. 
Plaintiff, finding no seat in the car assigned 
to men, entered the ladies' car, from which 
he was rudely shoved out on the platform of 
the car. This was held a violation of plain- 
tiff's rights, and a verdict for two thousand 
five hundred dollars "compensatory" dam- 
ages was sustained, the court saying that 
though large, it evinced no passion or preju- 
dice. Bass v. Chicago & N. W. R. Co., 42 
Wis. 654. 

In the case of Railroad Co. v. Brown, 17 
Wall. [84 U. S.] 445, a verdict of one thou- 
sand five hundred dollars was given for put- 
ting the plaintiff out of the car for white la- 
dies into that for colored, in which she matte 
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her trip safely. The verdict was affirmed, but 
the report does not show that the verdict was 
objected to as excessive. 

On a very similar state of facts in Illinois, 
a verdict for two hundred dollars was held 
not excessive, Breese, J., dissenting, and no 
actual pecuniary loss was shown beyond a 
trifling loss of time. Chicago & N. W. R. Co. 
v. Williams, 55 111. 185. 

In the California cases of Pleasants, Turn- 
er, and Tarbell, 34 Cal. 586, 594, and 610, in 
which the facts show fully as aggravated a 
case as the present, verdicts for five hundred 
dollars, seven hundred and fifty dollars, and 
five hundred dollars respectively, were held 
excessive, and in the case of Tarbell, the 
worst of the three, a new trial was ordered, 
unless plaintiff would take a judgment for 

Pearson v. Duane, 4 Wall. [71 U. S.] 603, 
was an admiralty case. Duane, banished by 
the vigilance committee, got aboard the Ste- 
vens, at Acapulco, but before reaching San 
Francisco, Captain Pearson put him aboard 
the Sonora, and sent him back. The district 
court awarded four thousand dollars. This 
was aflirmed by the circuit court. On appeal, 
the supreme court reduced the amount to fif- 
ty dollars. Duane was put off the Stevens 
without unnecessary force and without mal- 
ice, and did not show any pecuniary loss re- 
sulting from that act. The act, say the court, 
was wrong, and Duane was entitled to "com- 
pensation" for the injury done him in putting 
him on board the Sonora. But as there was 
no malice or m-will towards him, four thou- 
sand dollars was out of proportion to the in- 
jury received. 

Cases might be multiplied indefinitely, if 
of any use, showing the different views taken 
as to the proper amount of damages in these 
cases. Much, however, depends upon the spe- 
cial circumstances of each particular case. 
While they differ thus, they all agree in their 
statement of the general principles, that the 
damages must be the legal and natural or 
necessary result of the injury; that in this 
class of eases, between the actual pecuniary 
loss capable of exact computation, and ex- 
emplary or punitory damages, there is a class 
of damages very much at large not capable 
of exact estimation, but still resulting from 
the wrong done, and theref&re properly called 
compensatory damages. The amount of these 
the jury fix upon a due consideration of the 
circumstances of the ease; and unless the 
amount is so large as to indicate passion, 
prejudice, or corruption, the verdict is not 
to be set aside. 2 Greenl. Ev. §§ 253-255. 

The wrongful act in the case at bar is free 
entirely of any malice or ill-will. The con- 
ductor thought he was doing right, though it 
turns out he was mistaken. Under these cir- 
cumstances, one thousand dollars is so out of 
proportion to the injury received as to indi- 
cate passion or prejudice, or both, on the part 
of the jury. The fifty-two dollars and fifty 
cents is the full amount of the plaintiff's ac- 
tual loss in money. In addition to this, one 



hundred dollars would certainly be a liberal 
recompense for all damage sustained by the 
plaintiff as the result of the wrongful, though 
mistaken, act of the defendant in expelling 
him from the car as it did. There should be 
a new trial, unless the plaintiff elects to take 
a judgment for one hundred and fifty-two 
dollars and fifty cents. 

Ordered that a new trial be granted, unless 
the plaintiff, within fifteen days, enters upon 
the record of the judgment a remission of all 
the judgment, except the sum of one nundred 
and fifty-two dollars and fifty cents. And in 
case such remission, in due form, be made, 
that then an order be entered denying a nevr 
trial. 



Case Wo. 11,511. 

QUIGLEY v. MUTUAL LIFE INS. CO. 

[4 Am. Law Ree. 561.] 

Circuit Court N. D. Ohio. 1876. 

Contracts— Insane Persons — Ratification. 

[One Q., who held a policy of insurance on his 
life, was judicially declared insane in. May, 
1873. While this adjudication was still in life, 
Q. assigned the policy to T., of which assign- 
ment the insurance company was notified. 
Shortly afterwards Q. was declared sane, and 
it was alleged that within a few days after this 
adiudieation he asked T. if she still had the pol- 
icy, and, being informed that she had it, said he 
was glad he had given it to her, and wanted her 
to have it. Held (charging jury), that although 
the adjudication of insanity established, prima 
facie, Q.'s incapacity to contract, if it was found 
that, after he was declared sane, he said to T. 
that he had given her the policy, and wanted 
her to have it, this would be both a ratification 
and a gift in prsesenti, and would entitle T. to 
retain the proceeds of the policy.] 

The case of Thomas Quigley, of Toledo, 
Ohio, administrator of Bernard Quigley, de- 
ceased, against the Mutual Life Insurance 
Company of New York, also tried in the 
same court at this term, was particular in 
its facts, although not complicated in its 
law. Bernard Quigley, the decedent, had a 
policy of $1,000 on his life in the defendant 
company. On the 5th day of May, 1873, he 
was adjudged insane and a guardian was 
appointed by the probate court On the 11th 
day of October, 1873, he assigned his policy 
to Miss Lizzie Tuey, of which assignment 
the company was notified. On the 22d day 
of December, 1873, he was declared sane, his 
guardian discharged, etc., by the probate 
court On the 24th of December, 1S73, he 
had a conversation with Miss Tuey, she still 
having the policy in her possession, in which 
he asked her if she still had the policy safe, 
and, upon being informed that she had, he 
said he was glad he had given her the policy, 
and wanted her to have it. On the 1st day 
of March, 1874, he died. Miss Tuey fur- 
nished proofs of death, etc., and, on the 15th 
day of May, 1874, the company paid her the 
amount of the policy. After the death of 
Bernard, Thomas Quigley notified the agent 
of the company at Toledo that Bernard was 
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insane and under guardianship at the time of 
the assignment to Miss Tuey, and the assign- 
ment was void. Thomas was appointed ad- 
ministrator on the first day of August, 1874, 
and on the 6th day of August, 1S74, served 
written notice on the company not to pay 
the policy to Miss Tuey, etc., being nearly 
three months after payment to Miss Tuey. 

Lee & Waggoner, for plaintiff. 

Willey, Terrell & Sherman, for defendants. 

WELKER, District Judge (charging jury). 
(1) That in contemplation of law every 
man was sane and capable of contracting 
until proved otherwise; but (2) that the in- 
quisition of lunacy and the adjudication of 
insanity in the probate court of Lucas coun- 
ty rebutted this presumption, and prima 
facie established the insanity of Bernard 
Quigley and his incapacity to contract until 
his restoration by the judgment of the same 
court; and hence an assignment made while 
the adjudication was still in life, and a 
guardian still in charge of the lunatic's af- 
fairs, would be void; but (3) that after the 
judgment of the probate court, finding Quig- 
ley again sane, and discharging his guardian, 
he was again in the presumption of the law 
capable of contracting; and if after that 
time, while the policy was in the possession 
of Miss Tuey, he said to her, in substance 
that he had given the policy to' her, and that 
he then intended her or wanted her to have 
it, this would be both a ratification of the 
former gift, and also a gift in prsesenti, and 
she would be entitled to the proceeds of the 
policy, and the plaintiff could not recover. 

Under this charge the jury retired, and in 
five minutes afterwards returned a verdict for 
the defendant company. 



Case No. 11,513. 

QUIMBY et al. v. The EUPHEMIA. 

[9 Hunt, Mer. Mag. (1843) 369.] 
District Court.* 

Contracts — In what Currency Payment to be 
made— Seamen's Wages. 

[An agreement for a voyage from St. Johns 
in a British ship, for wages at a fixed rate in 
pounds, calls for payment in pounds sterling, 
and not in Newfoundland currency, when it ap- 
pears that advance wages, and wages for a prior 
voyage under the same agreement, were paid in 
sterling.] 

This was a suit [by Thomas Quimby and 
others against the brig Euphemia] for the 
recovery of seamen's wages. The libel in 
this case alleged a hiring of the libellants at 
the rate of £2.10 sterling for each per month, 
except Quimby, whose wages are alleged to 
have been £2 per month. The owners of the 
vessel set up in defence that the hiring and 
wages were not at the rate of the pound ster- 
ling of Great Britain, but in the currency of 
St. Johns, Newfoundland, worth only four 



dollars to the pound, and also that the li- 
bellants forfeited their wages by departing 
from the vessel at New York, before the 
voyage was finished. But it appeared upon 
the articles of agreement that the vessel be- 
longed to the port of Greenwich, and that the 
hiring was for a voyage from St. Johns, 
Newfoundland, and that the stipulated wages 
was rated in pounds and shillings, without 
designation of the currency. And it was 
proved that the agreement was in fact in 
sterling money, and that the advance wages 
were paid in that currency, and that some of 
the men had shipped on a previous voyage 
under the same agreement, and were paid in 
sterling currency. 

THE COURT therefore adjudged that the 
libellants are entitled to receive wages at 
the respective rates mentioned in the articles 
of agreement, in sterling currency. And it 
further appearing that the departure of the 
libellants from the vessel was by express 
permission of the master, and that after 
said departure the master promised to pay 
their wages in full, he cannot now set up 
that leaving of the vessel as a desertion, 
nor can he allege antecedent acts of diso- 
bedience or neglect of duty on the part of 
the libellants as forfeiting their wages. Tho 
court therefore adjudged that libellants re- 
cover their wages, with costs. 



QUIMBY (ST. LOUIS STAMPING CO. v.). 
See Case No. 12,240. 
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Case No. 11,513. 

QUINEBANG BANK v. JEROLOMAN. . 
TNowhere reported; opinion not now accessi- 
ble.1 ^^^ 

Case Wo. 11,514. 

In re QUINIKE. 

[2 Biss. 354.] * 

District Court, N. D. Illinois. Aug., 1870. 

Bankruptcy — Discharge — Final Oath — Death 
op Bankrupt. 

The 12th section of the bankrupt act [of 18(57 
(14 Stat. 522)] does not authorize the granting 
of a discharge where the bankrupt, dying dur- 
ing the proceedings, has not taken the final oath 
prescribed by the 29th section. 

Emil Quinike filed his petition in bank- 
ruptcy in this court in March, 1868. War- 
rants were issued and the proceedings were 1 
all regular up to July, 1868, when he died. 
An assignee was afterwards appointed and 
made disposition of the assets. This was a 
motion for a discharge under the act, 

W. W. O'Brien, for bankrupt. 

BLODGETT, District Judge. This dis- 
charge is asked under the last clause of the 



i [Reported by Josiah H. Bissell, Esq., a::-l 
here reprinted by permission.] 
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twelfth section of the bankrupt act, which 
reads as follows: "If the debtor dies after 
the issuing of the warrant the proceedings 
may be continued and concluded in like man- 
ner as if he had lived." 

It is contended on the part of the bank- 
rupt, therefore, that, notwithstanding his 
death, a discharge from his debts should be 
granted, but on an examination of the 29th 
section it will be found that no discharge 
shall be granted to any bankrupt until he 
shall take and subscribe an oath to the 
effect that he has not done, suffered, or 
been privy to any act, matter, or thing spe- 
cified in this act as a ground for withholding 
such discharge, or as invalidating such dis- 
charge if granted. 

This oath never having been taken by the 
bankrupt prior to his decease, and that be- 
ing a condition precedent to the granting of 
the discharge, I am of opinion that the dis- 
charge cannot be granted. There is no au- 
thority in the court to grant the discharge 
until this oath has been taken by the bank- 
rupt himself. No person can take it for him. 
The language of the last clause of the 12th 
section, although very comprehensive, must 
therefore be taken as applying to such pro- 
ceedings as may be taken by the assignee or 
other parties in settling the estate, as the 
making of dividends, and so forth. 
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which would be of any assistance to the court, or 
would apprise the parties most in interest, of the 
facts which they are called on to meet 

[egg 1 , 511 The M * M " Hamilton, Case No. 9,- 

3. Whether such exceptional pleading might 
be allowed where the Iibellant was unable to 
give any statement of the facts of the collision— 
quere. 

Jt~?% e P r | sent is not such a case, and the libel 
™^ !• tt ref ^ med bv setting forth as far as 
practicable, the material circumstances attend- 
ing the collision in question. 

[This was a libel by Patrick Quinn against 
the steamboat Transport and the propeller 
W. E. Cheney.] This case came up on ex- 
ceptions to the libel as being defective in 
not setting out the facts of the collision 
which occasioned the damage, to recover 
which the suit was brought. 

Emerson, Goodrich & Knowlton, for libe- 
lants. 

O. F. Sanford, for claimants. 
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In re QUINN. 
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Case No. 11,516. 

QUINN v. The TRANSPORT et al. 

[1 Ben. S6J i 

District Court, E. D. New York. Nov., 1866. 

Collision— Exceptions to Libel — Pleading in 

Behalf op Vessels Injured while in Tow 

— Full Statement op Pacts. 

■!„l;/i A - caiiaI " bo ,?'*. in tow of a steamboat was in- 
jured m a collision with another steamboat. 

££ ?n W wf-f £ er ;,£ Ied a libel a S ainst both ves- 
3' n w *»ch he did not set out the facts of the 
collision, though the movements of the vessels 
were seen by a person on board the canal-boat 
riie claimants excepted to the libel. Held, that 
exceptions to a pleading in admiralty have the 
effect of a demurrer, and also that of a motion 
to make the pleading more definite £d cTrtSn 
685] m M * M - Hamilton . Case No. 9,- 

+£« T ? ?l ake cases , ©^collisions like this excep- 
tions to the general rule, which requires a full 
statement of the facts of the collision, would be 
1^1? tte P^es to come to trial without 
any preliminary statem ent from either party, 

wi Rep( H e( ?. b v y Rober . t D - Benedict Esq., and 
here reprinted by permission.] 



BENEDICT, District Judge. Exceptions 
to a pleading in admiralty have the effect of 
a demurrer, and also that of a motion to 
make more definite and certain, and are 
properly resorted to in a case like the pres- 
ent, where the Iibellant in a collision case 
has contented himself with simply statin* 
a bare cause of action, and has omitted the 
full and frank narrative of the material cir- 
cumstances attending the accident, which 
the general practice of the admiralty re- 
quires in eases of this description. 

The manner of pleading adopted by this 
Iibellant is sought to be defended upon the 
ground that the action is one brought 
against two steamboats for injuries sus- 
tained by a canal-boat while in tow along- 
side of one of them, she being thus a mere 
passive object, not able to take any measures 
of her own ix> avoid the collision, and not 
responsible for the movements of either of 
the others; and it is contended that in such 
case the Iibellant is not called on to set forth 
anything more than the fact that his vessel 
was in tow of one of the steamboats, and 
was injured- in a collision occurring be- 
tween her and the other steamboat 

I cannot give my assent to this doctrine 
to the extent claimed here. In this case the* 
averments of the libel indicate that the col- 
lision and the antecedent movements of the 
steamboats were seen by a person or per- 
sons on board and in charge of the canal- 
boat; and I am unable to see why the cir- 
cumstances as thus seen- should not be set 
forth for the information of the court, and 
to save labor in proving facts about which 
there may be no dispute, as well in this as 
in any case. The reason of the rule, which 
is applied in all ordinary cases of collision 
would seem to exist in full force in these 
triangular cases, in which, above all oth-' 
ers, the need of a full statement of the facts 
is felt. To make these cases exceptions to 
the general rule, as claimed, would be to 
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permit the parties to come to trial without 
any preliminary statement from either 
party, which would be of any assistance to 
the court, or would apprise the parties most 
in interest of the facts which they are 
called on to meet I cannot believe that 
such a practice should he sanctioned. 

Furthermore, the twenty-third rule of the 
supreme court, which is held to provide for 
the full statement which is required in 
ordinary eases, makes no exception of cases 
like this; and the rules of the English ad- 
'miralty, which are more precise in their re- 
quirements than the twenty-third rule, also 
seem applicable to such cases in the English 

practice- 

My conclusion, therefore, is that the libel- 
ant must reform his libel by setting forth, 
as far as practicable, the material circum- 
stances attending the collision in question. 

This conclusion I do not understand to be ad- 
verse to the opinion of Judge Betts, in the case 
of The Mary Jane Vaughan [Case No. 9,216], 
cited by the libellant. The reported opinion 
in that case does not show what were the 
averments of the libel there, but according 
to my recollection of the case as it came be- 
fore me on a hearing on the merits, that 
was a case of collision in the night when 
there was no one on board the boat in tow, 
and when the libellant might, perhaps, be 
presumed to be unable to give any distinct 
account of the accident. The present is not 
such a case, and would not fall within the 
scope of that decision. 

Exceptions allowed with liberty to amend 
within ten days. Costs of this hearing to 
abide the event. 
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No. 16,110. 
QUINTARD (HEATON v.). See Case No. 6,- 

311. 
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324. 



Case No. 11,517. 

The QTJINTERO. 

[1 Lowell, 38.] i 

District Court, D. Massachusetts. Jan., 1866. 

Seamen— Articles— Parol Evidence — Clauses 

sot Exflaixed— Forfeiture— Wages— 

In what Monet Reckoned. 

1. Where seamen shipped at Valparaiso on 
board a Chilian vessel and signed articles for a 
voyage to Boston and back to Valparaiso, they 
cannot by parol evidence vary the voyage shown 
in the articles, if the contract in this respect 
was fully explained to them before they sign- 
ed it. 

2. But they can avoid a clause in the articles 
which was not clearly explained to them, and 
which undertakes to forfeit all their wages and 
property if they should be absent from the ship 

i [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 
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for forty-eight hours without the express per- 
mission of the master. 
rCited in The Samuel Ober, 15 Fed. 622.] 

3. Where, in such a case, the seamen left the- 
vessel on her arrival in Boston, under a claim or 
right, and in ignorance of the penal clause of 
the articles; and upon learning that the master- 
insisted on their return, offered to come cut 
board and serve again, but were refused permis- 
sion, and their absence had worked no injury 
to the owners, held, they might recover their 
full wages to Boston. 

4. The wages should be reckoned in the money 
of the United States, the contract being for sc=- 
many dollars payable here. 

In admiralty. 

W. J. Forsaith, for libellants. 
J. C. Dodge, for claimants. 

LOWELL, District Judge. This is a libel- 
by several seamen for wages. The ship- 
Quintero, built and owned by American citi- 
zens, who have a branch house in Valparaiso^, 
is navigated under a Chilian register for rea- 
sons arising out of the late war. The libel- 
lants allege that they shipped in this vessel 
in the month of January, 1865, at Valparaiso,, 
for a voyage to Boston; that the ship arrived: 
here on or about the 11th of June, and earn- 
ed freight, and that they well and faithfully 
performed their duties. The answer by the- 
master sets up a voyage from Valparaiso to> 
Boston and back to Valparaiso, and that by 
the articles the crew are to forfeit all their 
wages, and property for the benefit of the- 
Charity Hospital, if they are absent for forty- 
eight hours without the express permission! 
of the master, and that the libellants left 
the vessel at Boston without that express? 
permission and so have forfeited their wages~ 
Soon after the vessel was safely moored ii* 
Boston the libellants went on shore, taking: 
their clothes with them; they went back the- 
next day, and for several succeeding days, 
to see the master and ask for their wages. 
The master referred them to the owners,, 
who sent them back to the master, who them 
advised them to see the Chilian consul, who- 
refused to interfere in any way, because- 
they were not citizens of ChilL They con- 
tinued to besiege the master daily, and on 
one occasion, some days after the libellants- 
had first left the ship, one of them, in the- 
presence of the rest, offered to the master- 
to return on board and perform ship's duty,, 
but the master refused to receive him back 
to duty or permit him to come on board the- 
vessel. 

The articles are in Spanish, and state the- 
voyage and penalty for absence without 
leave, as they are alleged in the answer. In> 
fact some of the crew are inhabitants of 
Valparaiso, and there is no doubt that they 
intended to return in the vessel. The libel- 
lants are all either Americans, or famtliar- 
with the English language, and all are igno- 
rant of Spanish. They were engaged by a 
shipping master, and they all swear that 
the oral undertaking was for a voyage to 
Boston. And the first question is whether- 
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this evidence can be received to control the 
written contract. 

There are many English decisions which 
establish that ships' articles are conclusive 
evidence of the voyage and the rate of wages 
agreed for. But these are founded upon the 
express provisions of the St 2 Geo. II. c. 
3G, and those which have followed it. See 
The Minerva, 1 Hagg. Adm. 354; The Prince 
Frederick, 2 Hagg. Adm. 394. On the other 
hand, it has been decided that our statutes 
make the written articles -conclusive for cer- 
tain purposes only; and that in a suit in the 
admiralty, evidence may always be given 
that the voyage is wrongly described in 
them, for the reason that the law makes 
void articles which do not truly state the 
voyage; and from the necessity of the ease 
their invalidity must be shown by evidence 
outside of the articles themselves. Page v. 
Sheffield [Case No. 10,667]. 

The present ease is not governed by either 
of these classes of authorities, nor do they 
afford much analogy for its decision, because 
here both the vessel and the contract are 
Chilian, and the law of Chili upon this sub- 
ject has not been given in evidence. The 
rights and duties of these parties must there- 
fore be decided by the general maritime law, 
and the rules of evidence in their ascertain- 
ment will be such as this court is accustom- 
ed to follow in such cases, where no statute 
regulates them. 

Now whatever may be the' strict rule of 
the common laAv, I am by no means prepar- 
ed to say that in this court a sailor, unable 
from any cause to read the contract which 
he has subscribed, might not be permitted to 
show that it differed from his oral engage- 
ment, upon clear proof that the written con- 
tract had not been read or explained to him, 
even without the element of positive fraud 
which probably induced the admission of 
such evidence in "Wope v. Hemenway [Case 
No. 18,042]. But I am not satisfied that 
the libellants were ignorant of the voy- 
age described in the articles. After a care- 
ful examination of the conflicting evidence, 
I am inclined to believe, though with some 
hesitation, that the voyage was explain- 
ed in the hearing of the crew when they 
were called up to sign the articles; and 
that these libellants probably relied upon the 
undertaking of the shipping master that they 
should be discharged in Boston notwith- 
standing they might sign a contract binding 
them to a longer service. And I cannot 
think it safe to allow them now to engraft 
this condition upon the contract to which 
they then assented, in default of evidence 
of fraud. 

When we come to consider the conduct of 
the men at Boston, a different question 
arises. There is no doubt that they perform- 
ed their duty faithfully, and earned wages 
which they are entitled to receive, unless 
forfeited by subsequent misconduct The 
only misconduct put in issue by the plead- 
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ings. is an absence without leave, contrary 
to the shipping articles; but as the general 
question of desertion was argued, and an 
amendment of the answer would be readily 
granted, I shall consider the case in both 
aspects. 

And I cannot for a moment doubt that the 
clause of the articles forfeiting all the wages 
and property of the crew upon an unauthor- 
ized absence of forty-eight hours is void. A 
court of admiralty will disregard such parts 
of any shipping contract as purport to limit 
the rights of seamen; unless, a,s some au- 
thorities say, it is clearly shown that the 
matter was fully and clearly explained to 
the men and freely assented to by them, 
with an additional compensation as a consid- 
eration for the surrender of part of their 
rights. Now this contract undertakes to es- 
tablish a fixed arbitrary rule,, applicable to 
all cases of absence, whatever the time, 
place, and circumstances, which may show 
much or little injury to the voyage, or ex- 
cuse or extenuate the conduct of the crew, 
and without reference to the amount of the 
loss of wages and property to which it may 
subject them. Now these circumstances are 
proper to be considered, and are considered 
by courts of admiralty, and in recent times 
cases of total forfeiture of wages are com- 
paratively rare. Swain v. Howland [Case 
No. 13,660]. It is not for the master to as- 
sume to abridge the power of the courts in 
this particular in his shipping contract. It 
is true that our statute has established a like 
arbitrary rule of forfeiture for forty-eight 
hours unauthorized absence; but it has pro- 
vided for a precise and contemporaneous en- 
try in the* log-book as the necessary evidence 
of the facts. The courts have always held 
this statute to be highly penal, and have re- 
quired it to be strictly and accurately follow- 
ed. Else they will examine and decide the 
case upon its merits. Cloutman v. Tuni- 
son [Id. 2,907]; The Phcebe v. Dignum [Id. 
11,110]; The Rovena [Id. 12,090]. 

In this case the evidence does not show 
that this highly penal clause was ever read 
to the libellants, or any of them, or explained 
to them. I believe one witness says that 
the articles were read over in English as 
well as Spanish; but the weight of the evi- 
dence is that only some explanation was 
made of them by the captain of the port, 
himself, I suppose, a Chilian, and not one 
witness says that this part was so explained, 
though I doubt very much whether the mere 
explanation would have saved it. If we look 
upon it as a penalty to be chancered, which 
is as much as a court of admiralty could be 
expected to do for it, the result is much the 
same, and the case is left to the operation of 
the general law. 

The only question, therefore, is whether 
the conduct of these men, in Boston, was 
such as to work a forfeiture of their wages, 
or a part of them, according to the general 
principles of law; and, upon - this point, we 
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naturally look first to the evidence of the 
master. He says that he discharged and 
paid some seamen who had signed the ar- 
ticles, and would have done as much for 
these men if they had asked his leave before 
quitting the ship; nay, that he would have 
done so as it was, but that the Chilian con- 
sul forbade it It seems that he had re- 
ported them as deserters to the consul with- 
in a few days of the vessel's arrival, and, 
for aught that appears, before he had ex- 
plained to one of them the effect upon their 
wages and property which he supposed would 
result from their conduct I must be permit- 
ted to doubt whether the excellent and pru- 
dent merchant of this town who holds the 
consular office in question, ever assumed the 
jurisdiction to decide this case, at the in- 
stance of the master, which he had refused 
when claimed by the crew. If he did, his 
decision was made upon an ex parte hearing, 
and was probably founded upon some state 
of facts or of the law of Chili not in evidence 
here. 

Upon the whole evidence, it seems the 
crew were acting under a claim of right, 
and it was the duty of the master to reason 
with and counsel them; but in fact they 
may, very probably, have been misled by his 
conduct, in discharging other men similarly 
situated to them, and in referring them- to 
the owners and to the consul, thus implying 
that the difficulty was open to arrangement 
This being so, the master had no right, when 
the crew, upon the precise controversy being 
understood, and, for aught that appears, as 
soon as it was. understood, offered to return 
to duty, to turn round upon them with a for- 
feiture which he had all along intended to 
rely upon, as is shown by his early report 
of them as deserters to the consul. The 
evidence further tends to prove that the mas- 
ter did not really want the services of these 
men- The vessel has lain here ever since 
her arrival some months ago; and the own- 
ers have greatly gained by the dismissal of 
part of the crew. Whether thia result was 
anticipated or not, I cannot say; but the ap- 
pearance is, that, for some reason, the mas- 
ter was not desirous to retain them, though 
he was quite willing to make some money 
out of them, for what is, I doubt not, a 
meritorious charity at Valparaiso. 

Upon the question of the intent of the 
crew, in their alleged act of desertion, the 
oral evidence may properly be looked into. 
And I decide that they had not the intent to 
desert a known duty; and that it was, under 
the circumstances of this case, incumbent on 
the master to take them back when they of- 
fered to return; and that the owners have 
suffered no damage by the conduct of the 
crew, but have gained by it. They are to 
have their wages to the time of the vessel's 
arrival in Boston. 

Upon the amount to be recovered some 
question was raised. The contract was 
made in Chili, and an inference is said to 



arise from that circumstance that the crew 
were to be paid in Chilian dollars. But the 
contract is merely for dollars; and, upon the 
aspect the case has assumed, it is for dol- 
lars payable here, and the presumption must 
be that the place of performance of the con- 
tract is to be looked to in this particular. 
And whether the decree be strictly for wages 
or for damages in the nature of wages, it 
should be made up in our money. Decree 
for the libellants. 



Case Wo. 11,518. 

QUIRK v. CLINTON. 

[16 Betts, D. C MS. 68.] 

District Court, S. D. New York. May 3, 1849. 

Witness — Comfetenct — Interest — Shipping 

Agent— Charter— Affreightment — 

Admiralty Jurisdiction. 

[1. Brokers who negotiate a contract of af- 
freightment, their commissions not being de- 
pendent on its performance, are competent wit- 
nesses in a suit for breach.] 

[2. A broker whose principal writes him to 
charter a vessel has authority to make a bind- 
ing verbal agreement to that end.] 

[3. The admiralty jurisdiction of federal courts 
extends to suits upon contracts of affreight- 
ment.] 

[Cited in Marshall v. Pierrez, Case No. 9,- 
130.] 

This action was brought [by "William Quirk 
against Peter Clinton] to recover damages 
for non-performance of an agreement of af- 
freightment. The libellant wrote his broker 

at this place on the to charter a vessel 

for him; and on the 7th of June, 1848, the 
broker made an agreement at this port 
with the respondent owner of the brig Growl- 
er to perform a voyage from "Wilmington, N. 
C, to London, and carry a cargo of turpen- 
tine, freight 4/6 sterling per barrel for cargo 
under deck, and 3/6 for cargo on deck, with 
five per cent, primage. The vessel was to 
be dispatched from New York to Wilmington 
in four days, and taking in her lading being 
allowed 15 days there and 15 at London. If 
there was less than 13 feet of water on the 
inner bar at Wilmington, the libellant was 
to pay lighterage; if over that, the lighter- 
age was at the expense of the respondent. 
This agreement was made by the brokers of 
the parties in presence of the respondent, 
who fully assented to and approved it. A 
memorandum was drawn up in writing for 
him to sign, but he deferred signing it, say- 
ing he would call at the office of libelant's 
broker the next day with his captain and 
sign the charter-party. A charter-party was 
drawn out in conformity to the agreement, 
and the respondent was called upon to ex- 
ecute it the next day, but he declined doing 
it, and refused to perform the voyage on the 
contract entered into. On the tenth of July 
thereafter the broker procured another ves- 
sel for the libellant, and had to pay 4/6 
sterling freight per barrel under deck, and 
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4/3 on deck, with five per cent, primage. On 
the 26th June the libellant wrote his broker 
to cause this action for damages to he 
brought. The libellant's broker and respond- 
ent's broker both testify to the same facts 
respecting the contract, and both were ob- 
jected to by the respondent as incompetent 
witnesses, because they were each to have 
received a commission upon the charter par- 
ty,— the one for obtaining the vessel; the 
•other for obtaining the freight. 

E. G. Benedict, for libellant 
TV. L. Morton, for respondent 

BETTS, District Judge. There is no 
ground to exclude the evidence of the bro- 
kers. The commissions they were to receive 
were not dependent upon the performance 
•or the contract They were earned, it is 
true, so soon as the bargain was made, and 
•only upon the fact that the bargain had been 
made, but the result of this action in no way 
•determines their right to commissions, or 
supplies evidence upon which they can en- 
force a recovery of them. If both brokers 
■are to be regarded as acting for the libellant, 
the customary commissions would be divid- 
ed between them; but they would not be a 
-charge on the respondent, and he is directly 
liable to Brookman only on the supposition 
that the latter acted in his behalf as his 
broker. In neither ease; however, does his 
liability arise out of or stand affected by the 
event of this suit. If a commission is claim- 
ed of him by Brookman because a freight 
was obtained for his vessel, the demand 
cannot be maintained upon Brookman's testi- 
mony, nor its recovery be any way aided by 
•the decree rendered in this case should it be 
in favor of the libellant So, also, Mr. Smith 
must look solely to the libellant for his com- 
pensation, and his demand must be support- 
ed by other evidence than his own testimony 
or the decree in this cause. 

The objections to the support of the action 
most relied upon on the argument were that 
the arrangement made by the brokers and 
respondent was not a hiring of the vessel, 
"but only an agreement leading to a charter 
party, and could not as such be enforced in 
this court, or that, if a charter party, it 
was a verbal one, not obligatory on the re- 
spondent, and, moreover, not so on the libel- 
lant, because the authority given by him to 
Smith, his broker, was to enter into a writ- 
ten charter party, and he could bind his prin- 
cipal by no other form of engagement The 
letter of the libellant directing Smith to 
procure a vessel is not to be understood as 
prescribing the method of doing the busi- 
ness, but would authorize his acting for the 



libellant either through a written or verbal 
contract It conferred upon him an agency 
in this particular which might be exercised 
in any way appropriate to carrying the au- 
thority into effect Story, Ag. § 60. The 
power need no more be exercised by spe- 
cialty than be conferred by it Id. §§ 44, 47. 
And especially in commercial transactions an 
express authority given by informal instru- 
ments, such as letters of advice or instruc- 
tion, is construed with liberality. Id. § 82. 
I have no doubt the broker was acting with 
the fair authorization of the letter of in- 
structions given by the libellant in entering 
into a verbal contract of affreightment with 
the respondent. When a vessel is let to 
freight by an instrument in writing, the con- 
tract is called a "charter party." Spring v^ 
Gray, 6 Pet. [31 TJ. SJ 164. But it is not 
necessary under the law merchant to have 
a specific engagement in writing to consti- 
tute a legal letting of a ship; a hiring with- 
out writing is valid. 3 Kent, Comm. 204; 1 
Valin, 618; Muggridge v. Eveleth, 9 Mete. 
[Mass.] 233. The only difficulty is as to the 
sufileieney and certainty of the proof when 
the agreement is by parol. In the present 
case the evidence is clear and uncontradicted, 
and shows the agreement as deliberately en- 
tered into by the respondent, and was con- 
fided in by the libellant's agent There was 
perfect mutuality in it If the libellant had 
neglected or refused to supply the freight 
stipulated, the respondent, by holding his 
vessel ready to perform on his part and 
tendering a performance, could have enforc- 
ed a full recompense for his loss of time 
and profits. Story, Oont §§ 127-129; Abbott 
(by Perkins) 257. 

The jurisdiction of the court over contracts 
of affreightment, whether evidenced by 
charter parties, bills of lading, or a penal 
hiring of a vessel, or agreement to transport 
cargo, has been so often considered by this 
court, and decided in favor of supporting 
it that I do not consider it now an open 
question here or in the circuit court of this 
district. I consider the doctrine in effect 
established by the supreme court. [New Jer- 
sey Steam Nav. Co. v. Merchants' Bank] 6 
How. [47 TJ. S.] 392; [Commercial Bank of 
Cincinnati v. Buckingham] 5 How. [46 U. S.] 
341. This court will continue to take cog- 
nizance of cases of that class until the su- 
preme court shall expressly lay down a dif- 
ferent rule of decision. 

Decree for libellant, and reference to com- 
missioner. 
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Case No. 11,519. 

RABAUD et al. v. D'WOLF. 

[1 Paine, 580.] i 

Circuit Court, D. New York. Oct. Term, 1826.2 

Courts — Jurisdiction— Citizenship— Contracts 

—Reposal to Ship— Pleading at 

Law — Variance. 

1. To deprive an American citizen of the right 
of suing in a circuit court, on the ground of his 
not being a citizen of any particular state, there 
ought to be very strong evidence of his being a 
mere wanderer, without a home. 

TCited in Parkhurst v. Kinsman, Case No. 10,- 
761.] 

2. One proposed to the plaintiffs, in the pres- 
ence of the defendant, to ship them a quantity 
of sugars belonging to him, in the defendant's 
hands, on receiving an authority to draw on 
the plaintiffs for the amount. It was thereupon 
agreed, that the shipment should be made, and 
the authority" given, on the defendant's engag- 
ing by letter to ship the sugars. The owner of 
the sugars accordingly wrote a letter, addressed 
to the defendant, desiring him to ship the su- 
gars on board such vessel as the owner might di- 
rect, consigned to the plaintiffs, and next day 
handed it to him. The defendant wrote "agreed 
to," under the letter, and signed his name be- 
neath; upon which the authority to draw was 
given: Meld, that the defendant's undertaking 
was an original part of the entire transaction, 
and that the consideration, moving from the 
plaintiffs to the owner of the sugars, which was 
not expressed in the letter, might be proved by 
parol, as it did not contradict the written agree- 
ment; and that the undertaking of the defend- 
ant required no consideration moving from the 
plaintiffs to him to support it. 

3. The declaration alleged an authority to 
draw, but not in writing, for 100,000 francs; 
the proof was a letter authorizing blank francs 
to be drawn for: Held, that this was no vari- 
ance. 

4. The owner of the sugars becoming insol- 
vent, wrote the plaintiffs, informing them, that 
the vessel which he had intended should take the 
sugars would not do so, and that they were at 
liberty to make any arrangements with the de- 
fendant for the interest of all concerned: Held, 
that this was an authority under which the 
plaintiffs could nominate a vessel, and that the 
defendant was bound to ship the sugars in such 
vessel, if he did not choose to appoint another. 

5. The sugars were to be shipped at New-York 
•to Marseilles: Held, that the measure of dam- 
ages, as against the defendant, was the value of 
the sugars in New York at the time of his re- 
fusal to ship them according to his contract. 

This was an action of assumpsit on a prom- 
ise of the defendant to ship to the plaintiffs, 
at Marseilles, a quantity of sugar. The dec- 
laration contained several special counts, in 
which the contract was variously stated; but 
those relied on at the trial stated it as fol- 
lows: That David J. Rabaud, Andrew E. 

i [Reported by Elijah Paine, Jr., Esq.] 
2 [Affirmed in 1 Pet. (26 U. S.) 476.] 



Belknap, and others, the plaintiffs, were mer- 
chants at Marseilles, in partnership, under 
the firm of Rabaud, Brothers, & Co.; and 
that George D'Wolf, of Bristol, Rhode Island, 
wishing to draw on them for 100,000 francs, 
James D'Wolf, jun., on the loth of November, 
1825, at the city of New York, in considera- 
tion that the plaintiffs would authorize such 
drawing, promised to ship, for the account of 
said George D'Wolf, on board such vessel as 
he should direct, 500 boxes white Havana 
sugar, consigned to the plaintiffs at Mar- 
seilles. That in consequence the plaintiffs 
gave the authority to draw bills to the 
amount of 100,000 francs, which were accord- 
ingly drawn and duly paid. That George 
D'Wolf afterwards named a vessel lying at 
New- York and ready to receive the sugar, on 
board of which the defendant ought to have 
shipped it, according to his promise, but 
which he refused to do. 

The defendant pleaded the general issue. 
' On the trial the plaintiffs read the deposi- 
tion of George D'Wolf, taken under a commis- 
sion, proving the following facts: The plain- 
tiffs were partners as stated in the declara- 
tion, and the plaintiff, Belknap, was also 
agent for the house in the United States. On 
the 15th of November, 1825, George D'Wolf 
and Belknap being then in the city of New- 
York, the former having between 300 and 400 
boxes of Havana sugar in the hands of the 
defendant, proposed to the latter to increase 
the quantity to 500 boxes, and ship them to 
the plaintiff's house at Marseilles, on re- 
ceiving an authority to draw on account of 
the same to the extent of 100,000 francs. At 
this interview, which was in the street, the 
defendant was present Another interview, 
an hour afterwards, at the defendant's count- 
ing-room, was proposed by Belknap, who was 
then engaged. At this interview, Belknap 
observing that the advance requested was 
heavy, a calculation was made by the de- 
fendant and one Bull of the value of the 500 
boxes of sugar, compared with the amount to 
be advanced, the conclusion of which was an 
agreement, that the sugars should be shipped, 
and the authority given to draw, upon the de- 
fendant's engaging by letter to ship the sug- 
ars in behalf and on account of George 
D'Wolf, which form of a letter the said 
George D'Wolf submitted to Belknap, who as- 
sented to it, and the defendant having signed 
it, the authority to draw the bills was accord- 
ingly given. The letter referred to by the 
witness was as follows: "New- York, 15th 
Nov. 1825. Mr. James D'Wolf, jun.— Dear 
Sir: You will please ship for my account, 
on board of such vessel as I shall direct, five 
hundred boxes white Havana sugar, consign- 
ed to Messrs. Rabaud, Brothers, & Co. Mar- 
seilles, and oblige your friend and obedient 
servant, George D'Wolf." "Agreed to„ 
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James D'Wolf, jun." The authority to draw 
was as follows: "New-York, 15th Nov. 1825. 
Messrs. Rabaud, Brothers, & Co. Marseilles: 
I have this day authorized George D'Wolf, 

Esq. to draw on you for thousand 

francs, and I request you to honour his bills 
for that amount Your obedient servant, A. 
E. Belknap." 

At the time of this transaction, George 
D'Wolf was indebted to the plaintiffs in the 
sum of 30,000 francs. It did not, however, 
appear that the defendant knew of this cir- 
cumstance. The sugars were to be shipped 
for the purpose of obtaining the 100,000 
francs, George D'Wolf preferring the market 
of Marseilles to that of New-York; the pro- 
ceeds to be placed in the defendant's hands 
on the bills being negotiated, in order to fur- 
ther the shipment, and not with reference to 
the accounts existing between George D'Wolf 
and the defendant. The plaintiffs were to 
have the usual commissions for accepting and 
paying the bills, and for the sale of the 
produce. The bills were drawn and accepted- 
by the plaintiffs, and, as witness presumed, 
paid. The sugars which George D'Wolf had 
in the hands of the defendant, at the com- 
mencement of the transaction, amounting to 
from 300 to 400 boxes, were, 67 of them, re- 
mitted from Rhode Island by him to the de- 
fendant, on account of which he drew on the 
defendant for 4,000 dollars, and the remain- 
der were purchased for him by the defend- 
ant, for which he gave in payment his own 
notes of hand. He was at the same time 
indebted to the defendant to a considerable 
amount. Belknap, however, was ignorant 
of every thing in relation to the purchase of 
the sugars. It was agreed between George 
D'Wolf and the defendant, that the former 
should remit the latter the proceeds of the. 
bills when negotiated, upon which verbal 
promise the defendant granted his signature 
to the said letter. The defendant, when the 
letter was presented him, declined signing it 
until next morning, when he should see the 
said Bull. The next morning it was. signed, 
and the defendant then pressed George 
D'Wolf for payment of what was due him. 
The defendant afterwards wrote George 
D'Wolf that he should not make the shipment 
until the remittances were made. It did not 
appear that Belknap knew of any under- 
standing between George D'Wolf and the de- 
fendant. The bills were negotiated in Bos- 
ton, from which place George D'Wolf was to 
remit the proceeds to the defendant. He ac- 
tually remitted only 7,000 dollars. It was the 
intention of George D'Wolf to have shipped 
the sugars in a vessel of his own; but hav- 
ing become embarrassed, he wrote Belknap 
on the 27th of December, 1825, informing 
him, that owing to this circumstance the ves-. 
sel which was to have come to New- York to 
take them, would fail to do so, and that he 
was at liberty to make any arrangements 
with the defendant which he might think 
proper for the interest of all concerned. The 



defendant objected to the admission of this 
letter, and excepted to the decision of the 
judge allowing it to be read, for the purpose 
of showing an authority from George D'Wolf 
to Belknap to appoint a vessel. On the 3d of 
January, 1826, Belknap communicated this 
letter to the defendant, and gave him notice 
of his intention to provide a vessel, and the 
next day notified him that he had provided a 
good vessel for the purpose, and required him 
to ship the sugars in such vessel, or, if he pre- 
ferred it, to procure another vessel and ship 
the sugars without delay. All the plaintiffs 
were proved to be aliens, except Belknap. 
Several witnesses, whose testimony is stated 
in the charge of the court, were called to 
prove that Belknap was a citizen of Massa- 
chusetts. 

The defendant having moved for a non- 
suit; and excepted to the decision of the 
court disallowing it, called the said Bull as 
a witness, who testified, that he had been 
for nine years a confidential clerk of the 
defendant; that he was present at the in- 
terview at the defendant's store on the 15th 
of November, which lasted 10 or 15 minutes; 
that the defendant appeared, so far as the 
witness observed, to take very little interest 
in the conversation that was going on be- 
tween George D'Wolf and Belknap, and 
no conversation of any importance passed 
between the latter and the defendant; that 
he, the witness, was writing at the desk, 
and occupied in his own affairs of business, 
and did not pay particular attention to the 
conversation of the parties: That defendant 
and Belknap might have conversed about 
the sugars without his knowing it, &c. The 
defendant offered to prove by said Bull, 
that there was an express agreement be- 
tween George D'Wolf and the defendant, at 
the time the latter signed the letter of the 
15th of November, that the former should 
furnish the latter with funds to purchase 
the sugars before he should be under any 
obligation to ship the same. This evidence 
was not admitted. 

W. Slosson, S. B. Buggies, and C. G. King, 
for plaintiffs. 

T. A. Emmet and J. P. Hall, for defend- 
ants, insisted and desired the court to charge 
the jury: 

That, as it appeared by the deposition of 
George D'Wolf, that the whole contract, 
agreement, or undertaking of the defend- 
ant relative to the shipment of said 500 
boxes of sugar, was in writing, no parol 
evidence could be admitted on the part of 
the plaintiffs, to prove their declaration, or 
to alter, enlarge, or in any way vary the 
written agreement of the defendant. That 
the letter from George D'Wolf to James 
D'Wolf, jun., dated November the 15th, 1825, 
did not prove, nor conduce to prove, the 
declaration of the plaintiffs, and was not 
evidence of any contract or agreement be-: 
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tween the plaintiffs and the defendant, or 
of a promise from the defendant to the 
plaintiffs. That the letter, if it were any 
evidence of a contract or agreement between 
the plaintiffs and defendant, only conduced 
to prove a collateral undertaking on the 
part of the defendant, to ship 500 hoses of 
sugar in behalf of George D'Wolf, and con- 
signed to the plaintiffs, and that the same 
was void by the statute of frauds. That 
the whole of the contracts or agreements 
offered in evidence on the part of the plain- 
tiffs, were nuda pacta and void, both for 
want of mutuality and want of considera- 
tion. That no vessel had ever been desig- 
nated by George D'Wolf, on board of which 
the defendant was directed by George 
D'Wolf to ship said 500 boxes of sugar, in 
pursuance of the stipulation contained in 
said letter of the 15th of November, 1825; 
and, that until such designation, no right of 
action accrued to the plaintiffs. That the 
plaintiffs had not offered any sufficient evi- 
dence to prove, and had not proved, any au- 
thority on the part of Belknap to appoint 
such a vessel. That there was a material 
variance between the declaration of the 
plaintiffs and the proof offered to support 
it, in this: that the plaintiffs, in their dec- 
laration, have set forth as the consideration 
of the undertaking on the part of the de- 
fendant, an authorization on the part of the 
plaintiffs to George D'Wolf, to draw bills of 
exchange upon the plaintiffs for 100,000 
francs. Whereas it appears, by the depo- 
sition of George D'Wolf, that the said au- 
thorization on the part of the plaintiffs was 
in writing, and was for a blank number of 
francs, no sum being therein specified. That 
Belknap was not proved to be a citizen of 
the state of Massachusetts, nor of any state 
other than New-York; and that, therefore, 
the plaintiffs had failed to show any right 
to sustain their action in the courts of the 
United States, and that this court had no 
jurisdiction of this cause. 

THOMPSON, Circuit Justice. This case 
is of considerable importance in point of 
amount, and may be considered as a struggle 
between two innocent parties, to throw off 
from their own shoulders, a loss which must 
fall upon one or the other, by reason of the 
failure of George D'Wolf. In such cases it 
is reasonable to expect, that each party 
will urge with great zeal the points relied 
upon to effect his object. It has been dis- 
tinctly stated by the counsel, that, situated 
as this cause is, it is not probable that a de- 
cision here will put an end to the contro- 
versy, but that it will be carried to the su- 
preme court of the United States. And to 
enable the parties to avail themselves of 
their rights in this respect, and to take ex- 
ceptions to the opinion I may express, it may 
be necessary for me not only to be explicit, 
but to repeat, in some measure, what I have 
already had occasion to say, in disposing of 



the motion for a nonsuit. The result, in the 
present case, will depend principally upon 
the questions of law which are involved, 
and with which you have no concern; some 
of these questions are, however, so connect- 
ed with facts, which it is your province to 
decide, and for the purpose of enabling the 
parties to avail themselves of whatever ex- 
ceptions they may have to take, many re- 
marks may be made in the course of my 
charge to you, which, in strictness, ai-e not 
to be addressed to a jury. 

1. The first question arising is, whether 
the plaintiffs have shown themselves en- 
titled, under the constitution and laws of 
the United States, to come into this court to 
prosecute their action. It has not been de- 
nied but that all the plaintiffs, except Belk- 
nap, are aliens, and have a right to bring 
their suit in this court. The declaration 
avers, that Belknap is a citizen of the state 
of Massachusetts, and it is contended on the 
part of the defendant, that this averment 
has not been proved. From the evidence it 
appears that Belknap was either born in 
Boston, or removed there with his father at 
a very early age, from New-Hampshire, and 
continued to live in Boston until he went to 
France, where he remained ten or twelve 
years, when he returned to Boston. That 
he is an unmarried man, having no family, 
lives at lodgings, has rooms, as one of the 
witnesses understood, hired by the year, and 
is there about two-thirds of the time. The 
residue of the time he is absent on business 
of the firm, of which he is a partner, prin- 
cipally in New-York and Philadelphia, and 
other cities of the United States. One of 
the witnesses testified, that on one occasion 
he went with him to town-meeting to vote 
at an election— he did not see him vote, but 
understood he went there for that purpose. 
All the witnesses, in answer to the general 
question, where was the home of Belknap, 
say it was at Boston; that they should ad- 
dress him at that place, as his place of resi- 
dence, if they did not know of his absence; 
that letters from abroad are addressed to 
him at that place. These are the leading 
and principal facts' in evidence as to Belk- 
nap's being a citizen of Massachusetts. 
That he is a citizen of the United States 
cannot be questioned; and if a citizen of 
any particular state, within the sense and 
meaning of the constitution and law, it 
must be of Massachusetts. No evidence has 
been offered to raise a doubt on this point. 
Whenever absent from Boston it was tem- 
porarily, and on the business of the plain- 
tiffs. And to deprive an American citizen of 
the right of suing in this court, on the 
ground of his not being a citizen of any par- 
ticular state, there ought to be very strong 
evidence of his being a mere wanderer, 
without a home. Belknap does not appear to 
stand in this situation; his domicil, his 
home, and permanent residence, may, with 
the greatest propriety, be said to be in Bos- 



£20 Fed. Cas. page 151] 

ton. There is no pretence that • this was 
merely colourable for the purpose of qualify- 
ing himself to bring this action; and to de- 
prive him of that privilege, would be ex- 
tending their disability beyond the reason 
and policy of the law. The facts in relation 
to Belknap do not appear to be in dispute, 
so far as I have understood them; and if, 
according to your understanding of the evi- 
dence, they are as I have stated, the aver- 
ment, that he is a citizen of the state of 
Massachusetts, is sufficiently proved. 

2. The next inquiry relates more to the 
merits of the cause, and embraces the main 
question upon which the rights of the parties 
must be decided. The action is founded on 
a special contract, alleged to have been en- 
tered into by the defendant, and which he 
has not complied with. The declaration con- 
tains several counts, in which the cause of 
action is in some respects laid in different 
ways, but is substantially, that the defend- 
ant, in consideration that Belknap would au- 
thorize George D'Wolf to draw on the plain- 
tiffs for one hundred thousand francs, un- 
dertook, and promised to ship for account 
of George D'Wolf, on board such vessel as 
he should direct, five hundred boxes of white 
Havana sugar, consigned to the plaintiffs in 
this cause, accompanied with the necessary 
averments, and allegations of breaches. And 
the great question is, whether this contract 
has been proved by such evidence as to make 
it legally binding on the defendant. The 
letter of the 15th of November, 1825, from 
George D'Wolf to the defendant, requesting 
him to ship for his account, five hundred 
boxes of white Havana sugar, consigned to 
the plaintiffs, and under-written by the de- 
fendant, "agreed to," is the principal evi- 
dence in the cause to establish the contract. 
It is said that this letter, under the statute 
of fraud, does not, on its face, contain any 
binding contract on the part of the defend- 
ant, and that the defects cannot be supplied 
by parol evidence. This objection, I think, 
cannot be sustained. The first question to 
be settled, and which is matter of fact for 
your determination, is, whether the arrange- 
ment between Belknap and George D'Wolf, 
as to the authority to draw on the house 
in Marseilles, on the shipment and consign- 
ment of five hundred boxes of sugar, and the 
undertaking of the defendant, were made 
and entered into at one and the same time, 
so as to form one entire transaction. The 
evidence on this point rests principally on 
the deposition of George D'Wolf. For al- 
though Mr. -Bull did not hear the defendant 
assent to the arrangement, yet from his own 
statement, such an arrangement or contract 
might have been entered into by the defend- 
ant without his hearing it; it is, therefore, 
at most, but negative kind of evidence, and 
ought not to outweigh the positive testimony 
of George D'Wolf, unless he is discredited 
in some way, of which you will judge. His 
testimony is in writing, and will be submit- 
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ted to you when you withdraw to make up 
your verdict You will read and judge for 
yourselves. I understand him to say, that 
the defendant was with him when they first 
met in Wall-street, and had some conversa- 
tion about the authority to draw, and the 
shipment of the sugar; he, George D'Wolf, 
then stating to Belknap that he had between 
three and four hundred boxes of the sugar 
then in the defendant's possession. That a 
time was appointed to meet at the defend- 
ant's counting-house to negotiate further on 
the subject That such meeting did take, 
place, and the agreement was then conclud- 
ed, as contained in the letter of the 15th of 
November, 1825. The consideration for their 
undertaking was the authority given by Belk- 
nap to George D'Wolf to draw on the plain- 
tiffs for a hundred thousand francs. This 
consideration, it is true, although fully prov- 
ed, is not expressed in the written contract; 
and one question is, whether it can be sup- 
plied by parol evidence; and I think it may 
be, if the undertaking of the defendant was 
entered into at the same time with that be- 
tween Belknap and George D'Wolf, so as to 
form an entire transaction. This evidence 
does not in any manner contradict the writ- 
ten agreement, but is perfectly consistent 
with it. As between the plaintiffs and George 
D'Wolf, the consideration might clearly be 
supplied by parol proof. And if the under- 
taking of the defendant was at the same 
time, it required no consideration, moving 
from the plaintiffs to him; the consideration 
to George D'Wolf was sufficient to uphold 
and support the contract of the defendant 
The undertaking of the defendant to make 
the shipment was certainly the principal, 
if not the sole consideration upon which 
Belknap authorized the drafts on the plain- 
tiffs. For George D'Wolf says expressly, 
that he does not believe the authority would 
have been given without such undertaking 
by the defendant So that it might be 
urged with great force, that the whole cred- 
it was given, and rested on the engagement 
of the defendant to make the shipment and 
consignment. If the contract of the defend- 
ant was entered into at his counting-house, 
at the time mentioned, it is of no consequence 
that the letter was not signed until the day 
after. This was only reducing to form, 
or putting into the shape agreed upon, and 
consummating the arrangement, and would 
have relation, as between these parties, to 
the time when the agreement was, in point 
of fact, entered into. But if I should be mis- 
taken in this view of the evidence, and you 
should be of opinion that the contract be- 
tween Belknap and George D'Wolf was com- 
pleted, and unconnected with the engagement 
of the defendant before he undertook to 
make the shipment and consignment, then 
the evidence is not sufficient to maintain the 
present action. It would then be a collate- 
ral undertaking made subsequent to the 
principal contract, and would require some 
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other consideration than that which support- 
ed the principal contract Whether it is in- 
mspensable that such consideration should 
be expressed in the written agreement or not, 
is unnecessary to decide, because no such 
consideration has been proved, if it was ad- 
missible to supply it by parol evidence. 

3. It is said in the nest place, that the plain- 
tiff has failed in establishing a right to re- 
cover in this action, by reason of a variance 
between the allegation in the declaration and 
the proof in support of it, in relation to the 

•letter of advice from Belknap to his co-part- 
ners, apprizing them of his having author- 
ized the drafts of George D'Wolf. The dec- 
laration alleges, "that in consideration that 
the plaintiffs would authorize George D'Wolf 
to draw upon them for one hundred thousand 
francs, the defendant undertook and prom- 
ised," &c. But that the written authority 
shown in evidence, was in blank as to the 
sum to be drawn, and that in this consisted 
the variance. This letter being in blank can- 
not be set up as a variance between the al- 
legation and the proof. The declaration does 
not state that the authority was in writing, 
or refer in any way to the letter in ques- 
tion; and George D'Wolf swears, that he 
was authorized to draw on the plaintiffs for 
one hundred thousand francs. That in pur- 
suance of such authority, he did draw upon 
them for that sum, and his bills were accept- 
ed and paid. The drafts which accompanied 
the letter of advice showed the amount, and 
the bills having been paid, the blank is of 
no importance in the present action. 

4. The next inquiry is, whether any vessel 
was designated to receive the sugars accord- 
ing to the terms of the agreement. By the 
contract, the sugars were to be shipped on 
board such vessel as George D'Wolf should 
direct He having become insolvent wrote 
a letter to Belknap, authorizing him to make 
arrangement with the defendant on this sub- 
ject, and to designate the vessel, which he 
accordingly did, and gave notice thereof to 
the defendant and demanded the shipment of 
the sugars. This was amply sufficient The 
authority reserved to George D'Wolf, to di- 
rect in what vessel the shipment should be 
made, was for his benefit, which he might 
waive. He was not bound personally to des- 
ignate such vessel; he might do this by his 
agent, and the authority given to Belknap 
was constituting him such agent for that 
purpose; and the act of Belknap, in this re- 
spect, was, in judgment of law, the act of 
George D'Wolf. And it is in proof, that the 
vessel designated was in every respect fitted 
for the purpose. Nor was any objection 
made by the defendant at the time on this 
ground; but he declined making the ship- 
ment because George D'Wolf had not fur- 
nished him with funds to purchase the su- 
gars; and the objection that the vessel was 
not designated by George D'Wolf cannot 
now be set up. The act of his agent was 
his act, and the evidence therefore fully 



supports the contract, as laid in the declara- 
tion. 

5. The only remaining question is, as to the 
rule by which the damages are to be ascer- 
tained. Upon this subject much of the evi- 
dence which has been introduced on the part 
of the plaintiffs, and the various estimates 
and calculations which have been submitted 
to you, may be entirely laid aside, according 
to the view which I have taken of this ques- 
tion. I concur with the defendant's counsel 
on this point, that the measure of damages 
must be the value of the sugars in New- 
York, at the time of the breach of the con- 
tract by the defendant in refusing to make 
the shipment, according to his contract If 
this was a question between George D'Wolf 
and the plaintiffs, for settling the amount of 
the proceeds of the sugars had they been 
shipped, it might have required the applica- 
tion of different principles. But the breach 
of contract, on the part of the defendant, 
consists in not making the shipment and 
consignment according to his undertaking. 
He did not undertake to deliver the sugars to 
the plaintiffs at Marseilles. He had no con- 
cern with the transportation or the expenses 
incident thereto. If he had shipped the su- 
gars on board the vessel designated, con- 
signed to the plaintiffs, his contract would 
have been complied with. The plaintiffs are 
accordingly entitled to recover the value of 
the sugars in New- York, at the time when 
the defendant was bound by his contract to 
make the shipment This amount you will 
ascertain from the evidence that has been 
offered you on that subject. 

Verdict for the plaintiffs for nineteen thousand 
nine hundred and fifty dollars eighty-five cents. 

[On appeal to the supreme court, the judgment 
of this court was affirmed. 1 Pet (26 U. S.) 
476.] 
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EACE v. NINE THOUSAND SIX HUN- 
DEED AND EIGHTY-ONE 
DEY OX HIDES. 

[The case reported under above title in 7 Am. 
Law Rev. 576, and in 16 Int Rev. Rec. 166, is 
the same as Case No. 10,273.] 
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Case No. 11,621. 

The RADAMA. 

[3 Ware, 307.] i 

District Court D. Maine. Sept, 1864.2 

Collision — Sajlino Vessels— Righi of Wat. 

1. When two vessels are approaching each 
other in opposite directions, one of which is free 

i [Reported by George P. Emery, Esq.] 
a [Affirmed in Case No. 3,442.] 
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and the other close-hauled to the wind, the one 
free must take the responsibility of avoiding a 
collision, and the one close-hauled must keep 
her way. 

* 2. But if the wind is equally free to both', or 
if both have it on their beam, each must turn 
to her own right. 

In admiralty. 

Mr. Butler, for libellant. 
Mr. Rand, for respondent. 

"WARE, District Judge. The schooner 
Montezuma, of about 100 tons burthen, sail- 
ed from Salem in the early part of Janu- 
ary, 1864, Wheldon, master, with an as- 
sorted cargo valued at about $7,000, bound 
to Cayenne,a port of South America, and on 
the 11th of "that month, between the hours 
of seven and eight o'clock in the evening of 
that day, she met the British barque Rada- 
ma, in ballast, bound from New York to Sa- 
lem, off the Nauset lights of Cape Cod. The 
two vessels were sailing in nearly, if not ex- 
actly opposite directions. The wind was 
about west, the barque close-hauled on the 
wind, and the schooner free. The night 
was clear, with nothing but the ordinary 
haze on the -waters, and the barque showed 
two lights, and the schooner had probably 
one when the opposite vessel was first seen, 
but soon showed another. The schooner saw 
the barque first, but both saw an approach- 
ing vessel soon enough to avoid it, if proper 
precautions had been taken, but if both, con- 
tinued on their courses a collision would 
probably take place. 

In this situation what were the respective 
duties of these vessels? The barque was 
close-hauled on the wind, the schooner was 
free, and each vessel of course knew the 
condition of the other in this respect, be- 
cause the same wind was common to both. 
One of the first laws of the sea, sanctioned 
both by the customs of the water, and con- 
firmed by numerous judicial decisions, is 
that the ship which has the wind free must 
take on herself the trouble and care of keep- 
ing free from a collision, and ^the conse- 
quence is that the vessel close-hauled must 
keep her course. There can thus be no dan- 
ger, and the reason of the rule is obvious. 
The vessel that is free can more easily 
change her direction. The rule is plain and 
clear, and the custom was established from 
motives of safety and convenience by those 
•who are familiar with navigation. "Where 
there is sea-room enough, there can be no 
difficulty in complying with it. 

When two vessels meet, each having the 
wind equally free, that is, each having it on 
her beam, then a different rule applies. 
Each ship is to take her right, and if each 
takes her own right they will turn in oppo- 
site directions and of course there can be 
no danger. This is equally a law of the sea 
and was much insisted on in the defence. 



1 Pars. Mar. Law, 195, 196, and note. Bui 
this rule does not apply to the case when 
one vessel is close-hauled and the other has 
the wind free. It may, according to circum- 
stances, be applicable to vessels sailing in 
narrow seas or rivers, but not where the::; is 
ample sea-room. In this case both deviated 
in the same way and they thus came in col- 
lision, and the damage was done. But I 
cannot hold the schooner blamable for act- 
ing in obedience to a well-known law, and 
a well-known custom. The loss must there- 
fore fall on the barque, and there must be 
an inquiry to ascertain the amount of dam- 
age. 

NOTE. The amount for which the decree 
was entered for libellant in this case, was nine 
hundred and eighty-seven dollars. ^ On appeal 
by respondent, the decree of the district court 
was affirmed with costs by the circuit court, at 
April term, 1866. [Case No. 3,442.] 
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3,442. 

RADCLIFFE (LEATHERBERRY v.). See 
Case No. 8,163. 



Case Wo. 11,523. 

In re RADO. 

[6 Ben. 230.] i 

District Court, S. D. New York. Nov., 1872. 

BAXKKDPTOT — PLEADING — PREFERENCE. 

A petition in involuntary bankruptcy, which 
states the giving to the petitioner of an unlaw- 
ful preference in respect to the debt, but does 
not surrender the preference, will be dismissed. 

This was a petition in involuntary bank- 
ruptcy, which set forth a debt due to the peti- 
tioners, for tobacco sold and delivered by 
them to the bankrupt [Peter Rado], to the 
amount of $2,027.16, and alleged that on ac- 
count of that he had returned to them to- 
bacco worth §1,140.10, at such a time as to 
make such return an unlawful preference of 
their debt to such amount. 

R. S. Newcombe, for petitioners. 
Peter Cook, for Rado. 

BLATCHFORD, District Judge. The peti- 
tioners, having accepted an unlawful prefer- 
ence in respect of the debt set forth in their 
petition, cannot maintain the petition, so long 
as they do not, by the petition, surrender such 
preference. An opportunity will be allowed 
them to move, on notice, for leave to amend 
the petition in that respect If no such mo- 
tion is made, the petition must be dismissed. 



RADOWITZ (UNITED STATES v.). See 
Case No. 16,112. 



i [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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Case KTo. 11,523. 

In re RADWAY. 

[3 Hughes, 609.] i 

District Court, B. D. Virginia. Oct, 1877. 

Homestead— Exemption — Judgment Founded in 
Tort— Bankruptcy— Removal. 

1. Where the state law allows the homestead 
exemption (with certain exceptions) against any 
levy by execution founded upon "any demand 
for any debt contracted" by the head of a fam- 
ily, held, that the exemption is good against judg- 
ments founded upon tort, both principal and 
costs. 

2. Meld, also, that the removal of a bankrupt 
out of the state after his adjudication in bank- 
ruptcy does not defeat his right to the home- 
stead. 

In bankruptcy. On the 16th day of May, 
1S77, C. L. Radway, being a resident of Rich- 
mond, engaged in. business, a householder, 
and the head of a family, was sued by one 
James Mitchell for the seduction of his 
daughter Laura, and on. May 18th he was 
sued by said Mitchell for an insult to his 
daughter Lucy. Radway being then tem- 
porarily absent from the state, attachments 
were forthwith issued against him as an ab- 
sconding debtor, and executed on the above 
dates in respective suits, upon, among others, 
one George A. Ainslie, who had in his posses- 
sion two certain notes, executed by one J. N. 
Wilkinson, in part payment of the purchase- 
money of a house bought by said Wilkinson 
from said Radway, each dated February oth, 
1877; one payable sixteen months after date 
for $1,698.42, and the other twenty^eight 
months after date for $1,847.18, and held by 
Ainslie as collateral security to indemnify 
him from loss as his bail in a criminal pro- 
ceeding growing out of these charges. Pend- 
ing these suits and before judgments were 
rendered, Radway, in conformity with the 4th 
section of chapter 183 of the Code of Vir- 
ginia of 1873, claimed the benefit of the 
homestead exemption inthenotes referred to, 
in the hands of Ainslie, by filing of record a 
homestead deed dated on the 12th day of 
June, 1877. In the meantime Ainslie, holder 
and Wilkinson, maker, appeared before the 
court, and admitted their liability, and on the 
19th day of June, 1877, judgment was ren- 
dered in the first of the suits in favor of the 
plaintiff against Radway for $2,500, with in- 
terest from date, and $31.64 costs; and on the 
following day Radway confessed judgment- in 
favor of the plaintiff in the other suits for 
$500, with interest from date, and $19.08 
costs; and, in consideration of the acceptance 
thereof by the plaintiff, he released all errors 
of record in the other suit. Upon these judg- 
ments executions were issued June 23d, 1877, 
and were received by the sheriff on the 25th 
of the same month, returnable first Monday 
in August, 1877. On the 30th day of June, 
1877, Radway filed his petition in bankruptcy 

1 [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 



and was duly adjudicated a bankrupt, and 
upon the foregoing state of facts applied by 
petition for a homestead exemption in the 
notes referred to. The subject was referred 
to the register, who reported in favor of the 
validity of the homestead exemption against 
the judgment, not only as to the principal of 
the judgments, but also the costs, and in fa- 
vor of the allowance of the exemption to the 
bankrupt, notwithstanding the objection that 
he had ceased to be a resident of the state. 
This report was excepted to as contrary to 
the law and the facts by the plaintiffs in the 
two judgments rendered. 

James Caskie and W. W. Henry, for bank- 
rupt. 

The first question to be considered in this 
case is the one raised by the Mitchells in 
their answer, that "the claims which they as- 
sert against said Radway are of such a na- 
ture that said Radway cannot claim a home- 
stead as against them. The execution under 
whieh respondents claim is not issued on any 
demand for any debt contracted by said Rad- 
way. It is only as to such demands that the 
homestead law applies. The essence of this 
suit is that it is for a tort, and it is in no 
sense a demand for a debt contracted." We 
will first direct our attention to the above 
construction placed upon the homestead law 
of this state, for the reason that if the fore- 
going views are sustained, it will be unneces- 
sary to consider the other question presented 
in said answer. The language of our stat- 
ute is that "every householder or head of a 
family shall be entitled ... to hold ex- 
empt from levy, seizure, garnisheeing, etc., 
issued on any demand for any debt hereto- 
fore or hereafter contracted, his real and per- 
sonal property," etc. Code Va. p. 1168, § 1. 
What is the meaning of the word "debt" in 
this section? The general and usual signifi- 
cation of the word is an obligation to pay 
money, no matter how that obligation arose. 
The object and aim of all homestead laws> 
are to afford protection to the debtor and 
family from the demands of creditors, and 
therefore we are compelled to think that the 
word "debt" as above used must be used in 
its broadest and most comprehensive sense, 
and not in the narrow sense which the re- 
spondents in this case apply it We are sus- 
tained in maintaining the position that we 
have taken, that the word "debt" as used in 
section 1, e. 183, Code Va., is to be taken in 
its broadest sense by the language of section 
7, art. 11, p. 99, of the constitution of this 
state, this being the article of the constitution 
by virtue of which the legislature enacted the 
homestead law. The language of that sec- 
tion is as follows: "The provisions of this ar- 
ticle shall be construed liberally, to the end 
that all the intents thereof may be fully and 
perfectly carried out." Code Va. p. 99. 
Again, in looking over the exceptions enu- 
merated in our statute, as against which the 
homestead exemption does not operate, we 
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fail to find that the judgments of the re- 
spondents in this case are embraced in any of 
said exceptions. Another strong ground for 
our construction of the word "debt," and 
which is particularly applicable to the case 
at bar, is to be found in a late decision 
of our court of appeals. The learned judge 
who delivered the opinion, in speaking of 
the policy which has dictated homestead 
exemptions, said it was "a policy suggest- 
ed by considerations both of a political and 
a benevolent character. . . . Benevolent, 
because the possession of the homestead is 
the security of the family against the im- 
providence, the follies, and the imprudences 
of the father or husband." Hatorff v. Well- 
ford, 27 Grat 361, 3G2. We have found a 
case reported from Wisconsin In which the 
question was whether the homestead of a 
judgment debtor is liable to sale, where the 
judgment was rendered in an action of tort; 
in this case it was decided that the home- 
stead of the debtor was not liable to the sat- 
isfaction of such judgment, though the stat- 
ute of the state used the words "debt" and 
"contracted." The opinion of the court was 
that "although there may be a technical dis- 
tinction between 'debt' and 'damages,' still 
the word 'debt' itself is commonly and gen- 
erally used to describe all obligations to pay 
money, whether arising from contract or im- 
posed by law as a compensation for injuries." 
And in this general sense the word was evi- 
dently used in this (Wisconsin) statute, and 
the word "contracted" does not mean founded 
upon a contract, but it was used in its more 
general sense as equivalent to "incurred." 
Smith v. Omans, 17 Wis. 406; 44 111. 451; 66 
N. 0. 206. We also insist that the o judgments 
of the respondents are debts founded upon 
contracts, as used in our homestead statute, 
because a judgment is an express contract of 
record. Blackstone says they are contracts of 
the highest nature. '2 Bl. Comm. 465; 1 Sto- 
ry, Cont. § 2. This rests on the principle 
that the law implies a promise by every one 
to ratify whatever the law of the land orders 
or directs him to pay. "A great many of hu- 
man transactions depend upon implied con- 
tracts which are not written, but grow out 
of the acts of the parties." Ogden v. Saun- 
ders, 12 Wheat [25 XL S J 341. The bankrupt 
having committed a tort upon the persons of 
the Mitchells, respondents, tne law Implies 
a contract on the part of the bankrupt to 
pay the damages resulting from the com- 
mittal of the tort. As soon, therefore, as that 
damage is ascertained it becomes a debt 
founded upon a contract 

Hoping that we have sustained our position 
that a judgment founded upon a -tort does 
not operate so as to deprive the householder 
or head of a family of his homestead exemp- 
tion, we will now consider another question 
raised in respondents' answer, that the bank- 
rupt was not, on the 16th day of May, 1877, 
the date of the attachments issued against 
his property upon the institution of suits 



against him by the Mitchells, respondents,, 
and is not now, a resident of this state, but 
was, and is, in fact, a resident of Texas, 
Upon these questions, Register T. S. Atkins r 
by direction of the court, has taken evidence, 
the only witnesses being those summoned by 
the Mitchells, respondents. These deposi- 
tions conclusively show that the bankrupt 
was not at the time of the issuing of said at- 
tachments nor is he now a resident of Texas. 
The bankrupt states in his testimony that in 
February, 1877, he went to Texas for the 
purpose of seeing the country, but that he 
had never decided to leave this state and 
settle there. It must be borne in mind that 
this visit of the bankrupt was nearly three 
months before he was arrested on the crimi- 
nal charge of seduction, and more than three 
months before the attachments were issued 
against his estate at the instance of the- 
Mitchells. He was, at that time, the agent in 
this state for the Wheeler & Wilson Manu- 
facturing Company, which agency he did not 
resign until his arrest on charge of seduc- 
tion, and only then because he thought the 
charges against him were of such a nature as 
to make it desirable that he should resign. 
In answer to a question from his own counsel 
he stated that he had never positively decid- 
ed to leave this state. In response to a ques- 
tion as to his future intention, he said that if 
he got his exemptions he thought he would 
go into business here, but if he did not get 
them he did not know what he would do. 
Mr. G. A. Ainslie, a witness summoned by 
the respondents, stated that he had had fre- 
quent business relations with the bankrupt, 
and that, so far as he knows, the bankrupt 
had never left or intended to leave the state. 
Mr. Robert Alvis, the other witness examined 
upon this subject, testified to the same effect 
There has not been a particle of evidence ad- 
duced to show that the bankrupt purchased 
or proposed to purchase any property in the 
state of Texas. The testimony shows that 
his family were here during his visit to Tex- 
as, and are at the present time in this city. 
The bankrupt also testifies that about two 
years ago he went to California to see if he 
liked the country, and whether he could bet- 
ter his condition by settling there, but that 
he decided to remain in Virginia. We call at- 
tention to the fact that the copies of attach- 
ment issued against the estate of the bank- 
rupt in the Mitchell suits, and which are 
filed in the respondents' answer as exhibits 
"A" and "B," are attachments issued against 
the bankrupt, not as a non-resident, but as 
a resident about to leave the state. Our 
law provides for the issuing of attachments 
against the estate of non-residents, and also 
against the estate of residents about to leave 
the state. The respondents chose to issue 
their attachments against the estate of the 
bankrupt as a resident about to leave the 
state, showing conclusively that at that time 
they believed him to be a resident of the 
state. The charge which they make in their 
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answer that he was and is a non-resident 
was an afterthought, to the substantiation 
of which there is no evidence. To consti- 
tute a person a non-resident he must have 
left the state sine animo revertendi. 37 HI. 
73; 25 111. 221; 39 I1L 590; 6 Allen, 510; 8 
Allen, 576; 14 Allen, 1; 47 N. H. 46; 12 
Ohio St. 431. As to what may be the in- 
tention of the bankrupt for the future, 
though he has signified his intention of re- 
maining here, we insist it is not in the 
province of the court to inquire. In decid- 
ing whether the bankrupt is entitled to the 
homestead exemption the court has only to 
determine whether or not he was, at the 
time of the filing of his petition praying to 
be adjudicated a bankrupt, and is now, a 
resident. The evidence conclusively sustains 
the affirmative of this proposition. Certain- 
ly a trip to Texas five months before bank- 
ruptcy, made for the purpose of seeing the 
country, the family of the bankrupt being 
all the time in this state, the bankrupt hold- 
ing at the time the office of agent of the 
Wheeler & Wilson Manufacturing Company, 
and his bankruptcy never dreamt of during 
the visit, cannot be considered to be a 
change of residence. "If the debtor has a 
family, his residence is where they reside, al- 
though he may make temporary sojourn in 
another state." Stiles v. Lay, 9 Ala. 795. 

Now, as to the right of the bankrupt to 
claim his homestead exemption as against 
the Mitchell attachments and judgments. 
By the act of March 3d, 1873 [17 Stat. 577], 
amendatory of the bankrupt act, it is provid- 
ed that "there shall be exempted to the 
bankrupt such property as is exempted from 
levy and sale upon execution or other pro- 
cess, or order of any court by the laws of 
the state in which the bankrupt has his dom- 
icile at the time of the commencement of the 
proceedings in bankruptcy, to an amount al- 
lowed by the constitution and laws of each 
state as existing in the year 1871, and such 
exemption shall be valid against debts con- 
tracted before the adoption and passage of 
such state constitution and laws (this part of 
the act has been declared unconstitutional), 
as well as those contracted after the same, 
and against liens by judgment or decree of 
any state court, any decision of any such 
court rendered since the adoption and pas- 
sage of such constitution and laws to the con- 
trary notwithstanding." By virtue of this 
law, then, all bankrupts who have been ad- 
judicated such since the passage of the act 
of the legislature of Virginia, passed June 
27th, 1870, commonly known as the "Home- 
stead Act" [Laws Va. 1869-70, p. 198], are 
to be allowed the exemption provided there- 
in against all claims of creditors created sub- 
sequent to its passage. The notes which 
were attached in the hands of G. A. Ainslie 
as garnishee, and out of which the bankrupt 
claimed his homestead prior to the judg- 
ments rendered against him in the Mitchell 
suits, are made by the same chapter of the 



Code under which the attachments were is- 
sued proper subjects for the operation of the 
homestead exemption, even though the said 
notes were in the possession of the garnishee. 
After the garnishee has appeared and ac- 
knowledged his indebtedness to the judg- 
ment debtor, the statute provides that "the 
court may order him to pay the amount so 
found due by him, etc., . . . provided that 
the judgment debtor may claim that the 
amount so found due from the garnishee 
shall be exempt from the payment of the 
debt to the judgment creditor; and if it shall 
appear that the said judgment debtor has not 
claimed and held as exempt the amount of 
his homestead in other property or thing, 
then the court shall not render a judgment 
for the amount so found due in favor of the 
judgment creditor, except it be for the excess 
of the same over and above the homestead 
exemption." Code Va, pp. 1013, 1014, c. 148, 
§17. 

The costs mentioned in respondents* an- 
swer are plaintiff's costs, and therefore do 
not affect the bankrupt's homestead exemp- 
tion, as he was the defendant in the suits in 
which they were incurred. The Mitchell re- 
spondents have utterly failed to substantiate 
the charges made in their answer that the 
bankrupt has made away with his estate 
with intent to hinder, delay, and defraud the 
respondents, that he refused to be assessed 
for taxes as a resident of Virginia, that he 
bought a farm in Texas, that the surety on 
his bail bond in the criminal prosecution de- 
manded the notes as collateral, because he 
knew that the bankrupt had changed his resi- 
dence, and he, the surety, was appreliensive 
that he would not return, or that the bank- 
rupt ever represented himself as a resident 
of Texas. The evidence taken conclusively 
proves to the contrary. 

The only remaining point asserted by the 
respondents' answer which now remains to 
be considered is, that if it should be decided 
that the bankrupt is entitled to a homestead 
exemption in the notes or any other property, 
even then he has but a usufruct therein, 
which when exhausted leaves the property 
subject to respondents' judgments, and that 
the bankrupt cannot be permitted in any 
event to touch or handle said property until 
he has given bond and security conditioned 
to pay over to respondents respectively their 
due proportion thereof when his homestead 
right therein is ended, and that if he is not 
able to give bond and security conditioned 
as above then that the homestead exemption 
be invested in an interest-bearing fund, and 
he be permitted to receive the interest so long 
as his nomestead claim exists. 

The counsel for respondents has informed 
us that in support of his usufruct proposition 
he refers to the decision of the chancery court 
of the city of Richmond in tJje case of Rich- 
ardson v. Butler, reported in February num- 
ber (1877) of Virginia Law Journal, which 
decision is based for the most part on the 
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ease of Black v. Curran, 14 Wall. [81 U. S.] 
469. This last-mentioned case is from the 
state of Illinois, the statutes of which, re- 
lating to homesteads, enact: Section 1: 
"There shall be exempt from levy and forced 
sale, tinder any process or order from any 
court in this state for debts contracted, the 
lot of ground and buildings thereon, occupied 
as a residence and owned by the debtor, be- 
ing a householder, etc Such exemption shall 
continue after the death of such householder 
for the benefit of the widow and family con- 
tinuing to occupy such homestead until the 
youngest child," etc. 

Under this law the supreme court of the 
United States decide that the homestead 
right cannot, in .an absolute sense, be said to 
be an estate in the land. The statutes of 
this state in relation to homesteads so ma- 
terially differ from those of Illinois that a de- 
cision under the laws of the latter state can- 
not be considered as authoritative upon the 
laws of this state. The 1st section of our 
homestead act reads as follows: "Every 
householder or head of a family shall, as pro- 
vided for by' the constitution, be entitled 
. . . to hold exempt from levy, seizure, 
etc., ... his real and personal property 
or either, including money and debts due him 
... to the value of not exceeding $2000 
to be selected by him." Section 1, c. 1S3, pp. 
1168. 1169, Code Va. 

It will be seen at once that occupation of 
the land and buildings thereon which is es- 
sential to the right of homestead in Illinois 
is not at all essential with us. Our law gives 
the householder a homestead to the amount of 
$2000 in any kind of property which he may 
have with no conditions of occupancy. Un- 
der the statutes of this state an estate of 
homestead is an estate of freehold. It is a 
species of estate not known to the common 
law, but it seems to have all the incidents of 
a freehold estate, and to come within the 
definition given by elementary writers. 1 Bl. 
Comm. bk. 2, p. 72, c. 7. It is an estate in- 
determinable in its duration. Even in Massa- 
chusetts, where occupancy is one of the es- 
sentials for the right of claiming a home- 
stead, the homestead right is regarded as 
an estate, and the supreme court of that state 
have gone so far in treating the homestead 
right as an estate as to say that although a 
homestead cannot be acquired except by a 
householder having a family, yet when once 
acquired and still occupied by him it has 
been held not to be defeated or lost by the 
death or absence of his wife and children. 
Doyle v. Coburn, 6 Allen, 73; 12 Allen, 34. 
Chief Justice Waite, in speaking of the inter- 
est of the householder in his homestead ex- 
emption, says: "The object was to give the 
householder full power and control over his 
property; to permit him to use it in such 
manner as in his judgment would best pro- 
mote the interest of himself and family, and, 
if he had not by some voluntary act of his 
own deprived himself of the right, to allow 
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him to select and hold a certain specified 
amount, not description of property, free 
from the process of law to enforce the pay- 
ment of his debts." In re Solomon [Case No. 
13,166], This decision was made in this cir- 
cuit, and therefore should have great weight 
in the consideration of this case. That the 
bankrupt is entitled to his $500 exemption we 
suppose will not be denied, and we, therefore, 
hope it will be given him out of such of his 
property out of which he has not claimed the 
homestead exemption. 

John S. Wise, for creditors. 

By the terms of our constitution and laws, 
from motives of public policy and -humanity, 
exemptions are made. They are of two 
classes. One class of exemptions was made 
by law, without any constitutional require- 
ment; the other is pursuant to constitutional 
requirement, "in addition to the articles now 
exempt," as the constitution expresses it. I 
propose to look at those two exemption laws, 
their language, their reason, their spirit, etc. 
In the year 1866 an act was passed by the 
Virginia legislature as follows: "In case of 
a husband, parent, or other person who is a 
housekeeper and head of a family, there shall 
be exempt from distress or levy the following 
articles," etc. Under this are included the 
family Bible, pictures, books, a pew in church, 
cemetery lot, wearing apparel, beds, stoves, a 
cow, horse, household articles, farming uten- 
sils, sewing machine, etc. Code 1873, p. 476. 
This law was merely a re-enactment of the 
laws which had existed from the beginning 
of our government It was founded on the 
necessities of society— not only on Christian 
charity, which forbade any creature in the 
community from being stripped absolutely 
and left to starve, but from a public policy 
opposed to having paupers left as a charge 
upon the public; for every humane govern- 
ment ought to support its paupers. Our law- 
makers knew this. They knew that a cer- 
tain modicum of property was absolutely nec- 
essary to the meanest mortal in the com- 
munity who was head of a family, and who 
owned it. Wherefore, recognizing this, they 
passed a law declaring, as above, that such 
should be "exempt from distress or levy." 
There could be no question as to the policy 
or language of this law. The policy was 
plain, .the language plainer, — "exempt from 
distress or levy,"— the largest words of their 
kind, embracing every class of judicial sei- 
zure, unqualified by any conjunctive phrase. 
The unfortunate debtor, the derelict tenant, 
the seducer, the slanderer, the blackguard- 
none were too unfortunate, none too bad to 
be entitled to exemption from distress or 
levy to the abov.e extent. The reasons for 
this exemption are too obvious for argument. 
That it is good as against any levy is too 
plain for argument. That the provision is 
just is equally apparent. When the framers 
of our constitution began their labors they 

had the above exemption law before them. 
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By reference to the Journal of Debates of 
that convention it will be seen that Charles 
H. Porter, a New Yorker, presented the draft 
of the proposed homestead. By reference to 
the acts of assembly of New York (Laws N. 
Y. 1850, p. 499, c. 260), it will be seen that 
the New York law reads: "In addition to 
the property now exempt by law from sale 
under execution, there shall be exempt by 
law from sale on execution for debts here- 
after contracted," etc. By reference to the 
decisions of New York it will be seen that 
long before our convention acted the meaning 
of the above language had been construed by 
the courts of New York as follows: "The 
homestead exemption aet does not contem- 
plate the exemption of a homestead from 
sale on execution issued under judgment for 
■cause of action sounding in tort." Lathrop 
v. Singer, 39 Barb. 396. So that when our 
convention passed its homestead provision it 
not only had before it an exemption law of 
its own which exempted certain articles from 
all levies; it not only had the New York 
statute, the language of which had been con- 
strued as exempting from debts contracted, 
not from debts in tort, but it had the statutes 
of other states before it which had been con- 
strued as giving a homestead good against 
torts. Thus, for example, the "Wisconsin stat- 
ute then in existence read (Kev. St. Wis. 
1849, c. 102, § 51, etc.): "A homestead . . . 
shall not be subjected to forced sale on exe- 
cution or any other final process from a court, 
for any debt or liability contracted," etc. 
And that statute, as well as the Illinois stat- 
ute, had been followed by others, giving the 
wife such an interest in the homestead that 
she acquired a joint estate. The legislatures 
of those states had declared it to be the pur- 
pose of the statutes to prevent any alienation 
or charge of any kind upon the homestead 
save by the joint act of the husband and 
wife. As a consequence these statutes, so 
different in their language and in their frame 
from the New York statute, had been con- 
strued by the courts of Wisconsin and Illi- 
nois. The Wisconsin statute was held to 
give a homestead as against a tort on the 
ground that "the word 'liability,' used in 
conjunction with the word 'debt,' is broad 
enough to include all claims, whether found- 
ed on tort or contract," and on the further 
ground that the statute "intends to protect 
the family of the debtor as well as himself, 
and he is prohibited even from alienating 
without the wife's consent." Smith v. 
Omans, 17 Wis. 394. And in Illinois, con- 
struing the statute of that state, which 
reads: "From levy and forced sale, under 
any process or order . . . for debts con- 
tracted," etc., the claim being on a slander 
judgment, the court of appeals said point- 
blank that the case did not fall within the 
terms above quoted, but relied on a law of 
1857, subsequently passed, the like of which 
is neither in New York nor Virginia, to jus- 
tify their judgment. I refer to Conroy v. 



Sullivan, 44 HI. 451, in which case it was 
said: "It is true this case does not fall with- 
in the actual terms of the homestead act of 
1851 (quoting it as above). The judgment 
in this case was not strictly a 'debt con- 
tracted,' but the law of 1857 [page 119], de- 
clared it to be the object of the legislature 
to prevent the alienation of the homestead 
in any ease, except by the consent of the 
wife." Loomis v. Gerson, 62 111. 11. 

At the time of this constitutional exemp- 
tion, the meaning of such words as were 
used had also been construed in Georgia. 
By a law of 1851 (Cobb's Dig. Laws Ga. 1851, 
p. 389), "every white citizen of this state, 
male or female, being the head of a family, 
shall be entitled to own, hold, and possess, 
free and exempt from levy and sale by virtue 
of any judgment, order, or decree of any 
court of law or equity in this state, founded 
on any contracts made after the 1st of May 
next, or any process emanating from the 
same," twenty acres of land, etc. In Davis 
v. Henson, 29 Ga. 345, the exemption was 
declared to apply only to judgments founded 
on contract, and not to those founded on 
torts. 

Now, not only were these various deci- 
sions before our framers, but in Pennsyl- 
vania it had been decided (Kenyon v. Gould, 
61 Pa. St. 292): "No exemption under an ex- 
ecution on judgment in action ex delicto is 
allowable to the defendant under Pennsyl- 
vania act of April 9th, 1849,"— an act using 
words identical with the New York act. 
See, also, Com. v. Dougherty, 8 Phila. 366. 
These were the lights before the framers of 
our constitution when they acted, for nei- 
ther the law nor the decision in North Caro- 
lina were then in existence. With such laws 
and such decisions before them, they pro- 
ceeded at the instance of a New Yorker to 
enact a law as follows: "Every householder 
or head of a family shall be entitled, in ad- 
dition to the articles now exempt from levy 
or distress for rent, to hold exempt from 
levy, seizure, garnisheeing, or sale under any 
execution, order, or other process issued on 
any demand for any debt heretofore or here- 
after contracted," etc. Const. Va. art. 11, 
§ 1. Was that law framed on the Wisconsin, 
the Illinois, or the New York statute? Let 
us compare them. 

Wisconsin: A homestead "shall not be 
subject to forced sale on execution or any 
other final process from a court for any debt 
or liability," etc. 

Illinois: "From levy and forced sale un- 
der any process or order .... for debts 
contracted," etc. Speaking of slander, the 
court of appeals says: "It is true this case 
does not fall within the actual terms of the 
act of 44 111. 451, 62 111. 11, and invokes an- 
other statute to aid it,"— such as we have 
not. 

New York: "In addition to the (property) 
now exempt (by law) from sale (under exe- 
cution) (there shall be) exempt by law from 
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sale on execution for debts hereafter con- 
tracted," etc. 

Virginia: " In addition to the 

<articles) now exempt from (levy or distress 
for rent) (to hold) exempt from (levy, sei- 
zure, garnisheeing, or) sale, under any execu- 
tion (order or other process issued on any 
demand) for (any) debt (heretofore or) here- 
after contracted," etc. 

Can there be any doubt that the New York 
statute was before the draftsman of that 
law? Can there be any doubt that our law 
uses the same guarded language as the New 
York statute? Can we presume that when 
as to the poor debtor's exemption our law- 
makers gave an exemption against all levies, 
and used the restricted language above set 
out as to homestead claimants, they were 
ignorant of the restricted interpretations 
placed on the statute they were copying? 1 
think not The mind of any sensible man 
must have been drawn to the difference in 
language between the two enactments. In 
Schouton v. Kilmer 8 How. Prac. 527, this 
very distinction had been pointed out. The 
learned judge there refers to the difference 
of the language used in the New York stat- 
ute in exempting the few household articles 
from levy under any execution, and that of 
the homestead law restricting the exemp- 
tion to executions for debts contracted. 
Lathrop v. Singer, 39 Barb. 399. "There is 
no language to be found in the act indicating 
an intention to exempt from sale any prop- 
erty on judgments except for debts con- 
tracted. If the intention had been to ex- 
tend the exemption to sales under all judg- 
ments recovered, it would have been quite 
easy to have expressed it, and it is most 
likely if that had been the intention that it 
would have been so expressed in the act 
The omission to do so, and the limitations 
in words to debts contracted, afford preg- 
nant evidence that the legislature -did not 
intend to extend its operation beyond the 
case expressed." 

If this reasoning was good as to the New 
York legislation, it seems to me tenfold 
strong as to the Virginia legislation framed 
on this statute, and in the full glare of these 
interpretative decisions. That our statute 
is not framed on the Wisconsin statute is 
palpable from the omission of the word 
"liability." That it is not analogous either 
to the Wisconsin or Illinois statutes in the 
joint interest it creates in the wife, seems 
settled by the decision of the chief justice 
in the Solomon Case [Case No. 13,166]. For 
whereas in both those states it has been ex- 
pressly pronounced that nothing but the 
joint act of husband and wife could affect 
the homestead, whether it be in tort or con- 
tract; whereas the homestead in those 
states has been adjudged thus: "He can- 
not deprive them of the right to it without 
the consent of the wife, either by his con- 
tracts or torts. In the light of both these 
laws (i. e., original homestead law and the 



act of 1857, declaring it to be the object of 
the legislature to prevent alienation of the 
homestead in any case, except by the con- 
sent of the wife), the supreme courts held it 
was the. evident intent of the legislature to 
protect the homestead as a shelter for the 
wife and children, independently of any act 
of the husband." The learned chief, jus- 
tice, like the supreme courts of New York, 
Pennsylvania, and Georgia, has viewed our 
statute in quite a different light. In the 
Solomon Case, Chief Justice Waite con- 
strues our statute thus: "The constitution 
grants the exemption as a privilege to the 
householder." "It declares that he shall be 
entitled to hold property to be selected by 
him." "The privilege, so far as it is given 
by the constitution, is personal to the house- 
holder. The language is 'to be selected by 
him.' ... If he can waive at all, it seems 
to us it follows necessarily that for a good 
consideration he may make a contract to 
waive such as the courts will enforce. 
... It was to remain entirely under his 
personal control, to be dealt with in such 
manner as he saw fit"2 The result of this 
decision is, that our statute is nothing what- 
ever like those of Wisconsin and Illinois, for 
any husband here, by giving notes with 
homestead waiver, can deprive his wife of 
her last dollar of homestead. The law per- 
mits him, without one syllable with her, to 
beggar her by his contracts; he may raise 
money on homestead waiving notes, wallow 
in drunkenness, reek in debauchery before 
her eyes. With the proceeds of his notes 
the. creditor may drive her and her helpless 
children out— that voluntary creditor, who 
chose to trust him, knowing what misery 
would ensue. Yet it is pretended that while 
his wife is at the mercy of a brute's con- 
tracts, made with a voluntary creditor,— it 
may be against her tears and protests,— an 
involuntary victim of the husband's tort has 
no redress because of the wife's rights. If 
this be law, God help the victim. The logic 
of the law is the license of the libertine. I 
may be a seducer, a slanderer; I, may beat, 
maim, and debauch with impunity; I may 
insult the law," and wrong my neighbor, and 
violate every domestic tie and oath with im- 
punity, for, when called on to pay, I invoke 
the shield of the law and the sanctity of the 
hearthstone as good against my torts. Not 
for the benefit of the community, for that I 
despise. Not for the benefit of my wife, for 
her I have wronged; but for the benefit of 
myself. For after pleading her claim against 
my torts, I can take the last penny of it in- 
dependent of her and my victims, by home- 
stead waiving notes superior to both the 
claims, with the proceeds of which to pursue 
my debaucheries. 

2 Our own court of appeals has also sus- 
tained this view by a decision rendered since 
this argument was written, to wit. Read v. 
Union Bank, Va. Law J. Feb. 1878, p. 77; 
Whlteacre v. Rector, Id. p. 104. 
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It is argued that, because cei'tain classes 
of claims are excepted from the operations 
of the homestead exemption, therefore all 
claims not specified, of whatsoever charac- 
ter, are barred. The answer to that is very 
simple. As the claims against which the 
homestead is declared good are all declared 
to be demands for "debts . . . contract- 
ed," so the exceptions specified are confined 
to the class of liabilities which sound in 
contract. Read the exceptions: (1) Pur- 
chase-money; (2) laborer's services; (3) fidu- 
ciaries; (4) taxes, etc.; (5) rent; (6) taxable 
fees. Every one sounding in contract. Is it 
possible that no tort was held by our law- 
givers as entitled to the dignity of laborer's 
services or officer's fees? Is it possible that 
if I seduce the daughter of a clerk, in whose 
court I have a ease, he can recover his 
elerk's fees out of my homestead, but not 
the damages done to his family or his honor? 
Is it possible that while the law protects my 
wife from the "imprudence" of my being a 
seducer, it does not protect her from my im- 
prudence in running up an immense bill of 
officer's fees in fruitless litigation? Is it 
possible that if I seduce my servant girl, she 
can elaim her wages out of my homestead, 
but not the damages for her loss of virtue? 
If this be law, then it is an outrage and a 
mockery- Yet the construction, based on 
the argument from these exceptions, leads 
to these absurd results. 

The language of our court of appeals is 
quoted in which it is said that the law 
springs from reasons "benevolent, because 
the possession of the homestead is the se- 
curity of the family against the improvi- 
dence, the follies, and the imprudences of 
the father or husband." The word "impru- 
dences" is doubtless thought to apply to 
torts. Those familiar with the rugged 
Anglo-Saxon of our court of appeals well 
know that it does not use such term as 
"follies or imprudences" in referring to in- 
juries, wrongs, or crimes. If that court 
were referring to seduction or to lewd in- 
sult, it would not characterize them as "fol- 
lies or imprudences." Follies and impru- 
dences in business may be very proper sub- 
jects for the homestead to operate upon, 
but to assume that the words "execution is- 
sued on any demand for any debt contract- 
ed," means, in effect, "execution on any de- 
mand for liabilities incurred," is not only to 
presume the convention ignorant of the stat- 
ute they copied and its construction, and 
that it used different language in the two 
exemption laws without meaning differently, 
but is to import a sense different from the 
ordinary acceptation of the words used; to 
import words and statutes which are lack- 
ing, and which were confessedly essential 
to the construction given the Illinois and 
Wisconsin laws. 

The concluding section of the law, which 
calls for a liberal construction, is invoked. 
GBe it so. But liberality does not. mean li- 
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cense. No liberality can justify the interpo- 
lation of words not used, or make an execu- 
tion, issued "on a demand for a debt contract- 
ed" one issued "on a demand for a liability 
for a tort." As was said by Chief Justice 
Pearson, in his dissenting opinion in the case 
of Dellinger v. Tweed, 66 N. 0. 214: "Such a 
construction not only makes the remedy great- 
er than the mischief, but instead of provid- 
ing a home and subsistence for unfortunate 
debtors, * * * grants impunity to wilful 
wrongdoers." It is not only an impunity to 
the wrongdoer, for in nine cases out of ten it 
takes away the civil remedy of the injured 
party entirely; but thereby destroys the civil 
remedy of the injured parties, and depriving 
them of any other mode of redress, provokes 
a breach of the peace. There is no public 
punishment provided for such wrongs. If the 
homestead right be upheld as against them, 
there is no private mode of redress, and vio- 
lence and breach of the peace is invited. It 
is not like the case of contract. No one is 
obliged, unless he chooses, to trust any one 
hereafter so as to become his creditor by con- 
tract; but how can a man prevent slander or 
seduction if he has no mode of recovering 
damages? We have no public remedy for 
such; and, in the absence of such, I cannot 
believe the constitution intended to put every 
one at the mercy of the vicious and ill-dis- 
posed. 

It is no answer to these overwhelming rea- 
sons to plead the vicarious sufferings of the 
wife and family. The public interest in the 
suppression of torts, and providing civil rem- 
edies to the outraged and oppressed, which 
will keep them from resorting to violence, 
overrides the humane feeling towards private 
individuals. The sufferings which they may 
entail on those around them often operate 
more powerfully to deter men from crime 
than any moral or social obligation, and it 
would be a strange state of law which al- 
lowed a husband to leave his wife penniless 
by his contracts, but gave no redress to a per- 
son who involuntarily became his creditor, by 
his wrong, and yet permitted the husband, 
while holding his injured victim off with one 
hand, to squander the property with the oth- 
er, in spite of and in defiance of the claims of 
the law. 

It is impossible to believe that the political 
reasons referred to as prompting the home- 
stead apply to a case like this. Can it be con- 
ceived that any public policy dictates foster- 
ing a race of "tort feasors" in the communi- 
ty? Is the homestead intended to be the asy- 
lum of the violent? Is immunity from re- 
sponsibility for violence calculated "to foster 
views of manly independence in the citizen?" 
Does the knowledge that a man may seduce, 
slander, beat, cheat, or do any tort he chooses, 
and be utterly irresponsible, unless he owns 
over $2,000, "tend to the settlement of a coun- 
try by inviting immigration, ana by holding 
out inducements to the improvement of prop- 
erty?" I rather think not It is absolutely 
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ludicrous to read the reasons assigned for al- 
lowing the homestead, and compare them 
■with the results arising from holding it good 
against torts. To adopt such a construction 
is to restore the old-time shot-gun policy to a 
state as the only hope of redress. The rea- 
sons for a homestead to unfortunate debtors 
are very good, but totally inapplicable as ap- 
plied to tort feasors. 

There can be no doubt that our lawmakers 
used the words "debts contracted" advisedly, 
and with full knowledge of their restricted 
meaning. All through the Code the distinc- 
tion between debts contracted and torts is re- 
ferred to, and wherever both are involved 
both referred to. Thus in section 2, c. 148, 
p. 1009, an attachment is allowed for the re- 
covery of any claim "or damages for any 
wrong." Can it be believed that if our fram- 
ers intended the homestead to cover "dam- 
ages for any wrong" they would have failed 
to express it? Lord Mansfield was very fond 
of saying that the plea of infancy was given 
as a shield and not to be used as a sword. 
So of this homestead law. It was passed for 
the protection of the unfortunate, but not of 
the vicious. 

I nearly omitted to refer to the decision up- 
on the constitution of North Carolina, in Del- 
linger v. Tweed, 66 N. C. 214. That decision 
was rendered by three judges against two, and 
the two in the minority were Chief Justice 
Pearson and Rodman, J., the former by far 
the ablest member of the court. Judge Pear- 
son's opinion is one of the most lucid and co- 
gent I know upon this subject But the lan- 
guage of the North Carolina statute is differ- 
ent from ours. Section 2: "Every homestead 
. . . not exceeding in value $1,000 . . . 
shall be exempt from sale under execution, or 
other final process obtained on any debt." I 
do not think the decision was right even upon 
this language. Still the language is not as 
strong as ours, for "debt contracted" is a 
smaller term than "debt." 

The brief contained also paragraphs raising 
other objections to the exemption. 

James Caskie, for bankrupt, in reply. 

The counsel for the Mitchells in his note 
yields the point made in his answer in re- 
sponse to the bankrupt's petition, that the 
bankrupt is not, in fact, a citizen of this 
state, and therefore cannot claim the home- 
stead exemption. He says: "It is conceded 
that whatever his intentions were, he did not, 
in point of fact, effectuate them so as to lose 
his citizenship. The evidence fails to show 
that he, in point of fact, did abandon his Tesi- 
dence in Virginia, whatever were his inten- 
tions, or whatever they are now." This much 
being conceded, it only remains for us to 
discuss the question whether the homestead 
exemption can be claimed as against a judg- 
ment for a tort, and, if so, in what manner 
the homestead is to be held. We discussed 
these questions at length in our first note, 
and therefore will have but little to say in re- 
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gard to them at this time. Before proceed- 
ing to answer the tort and usufruct proposi- 
tions of the counsel for the Mitchells, we 
must notice some of the pleadings and evi- 
dence in this case as stated by him. The 
counsel quotes the evidence of the bankrupt 
and his wife to prove that their present- in- 
tention is to leave the state. We deny that 
their evidence shows any such intention. But 
even if it does show such an intention, we in- 
sist that all evidence in this regard is not ad- 
missible, and that it is not in the province of 
the court to inquire into the present inten- 
tion of the bankrupt in regard to leaving the 
state. In support of this proposition we re- 
fer to the following decision made in this 
state: "The court is further of the opinion 
that the cireuit court did not err in excluding 
evidence of defendant's intention and declara- 
tion as to leaving the state since the date of 
the attachment. The fact in controversy is 
the existence at the time of suing out the at- 
tachment of an intention on the part of the 
defendant to leave the state. The existence 
of such an intention formed afterwards is 
uot material, and not a sufficient ground for 
suing out an attachment. Declarations of the 
defendant made since the date of the attach- 
ment, as to his then existing intention to re- 
move from the state", are not, in themselves, 
evidence tending to prove the existence of 
such an intention at the time of suing out the 
attachment." Wright v. Rambo, 21 Grat. 
161. 

In regard to the wife's evidence on this 
point (which we objected to at the time the 
question was asked), we refer to the follow- 
ing decision: "An examination of the bank- 
rupt's wife will only be ordered when a prima 
facie case is made out by affidavit It is not 
the intention of the statute to destroy the 
usual and proper confidence between husband 
and wife any more than between client and 
attorney. The cases in which the wife may 
be examined are where she is, on reasonable 
grounds, suspected of having, or having had 
property in her possession, which should have- 
been surrendered to £he assignee, or to have 
participated actively in other frauds upon the- 
statute." In re Gilbert [Case No. 5,410]. 

The bankrupt denies that the trial of the- 
cases of Mitchell v. Badway took place at the 
time they did, because their counsel yielded 
to the importunities of Badway, and his rep- 
resentations that he was detained in this 
state by the pendency of the causes. Not one 
word of evidence has been offered to support 
any such statement. The bankrupt claimed 
his homestead by deed duly recorded on 12th 
June, 1877, which was several days before 
any judgments were obtained against him. 
The attachments issued previous to this did 
not affect this homestead, as they were at 
best but conditional liens, and the filing of 
the petition of Badway, praying for adjudica- 
tion as a bankrupt, dissolved the attach- 
ments, only about forty days having elapsed 
between the date of the suing out of the at- 
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tachraents and the adjudication in bankrupt- 
cy. No judgment having "been entered upon 
the attachments, it can, at best, he considered 
nothing hut an attachment upon mesne pro- 
cess, which the adjudication in bankruptcy 
dissolved. It seems to us that it was the 
manifest intention of our statute to exempt 
to the householder property to the amount of 
$2,000 free from all debts, except such as 
were specially named in the statute. It 5s 
absurd to think that the words "debts con- 
tracted" are to be taken in their narrowest 
sense. The word "debt" was used to em- 
brace every kind of obligation to pay money, 
and certainly a judgment on a tort is such an 
obligation. The word "contracted," used, as 
it is, with the words "heretofore or hereaft- 
er," obviously has reference to the time at 
which the obligation to pay the money was 
incurred. This construction is rendered sen- 
sible by striking out the words "heretofore or 
hereafter," since we must suppose that if 
these words relative to time had been omit- 
ted the word "contracted" would also have 
been omitted. The statute would then have 
read that the householder was entitled to 
§2,000, as against any debt, except such as it 
especially enumerates. Just here we again 
call attention to the amendment to the bank- 
rupt law, March 3d, 1873, which, in our first 
note, we quoted in full. This act, according 
to our construction, gives the bankrupt $2,000 
exemption, no matter whether the judgment 
was founded upon a debt ex contractu or ex 
delicto. We are unable to discover from the 
arguments of counsel any good grounds to 
sustain his proposition, that if the bankrupt 
is entitled to the homestead exemption, even 
then it is a mere usufruct, and that the court 
must require him to give bond and surety be- 
fore he can get possession of it. If this is 
law, then the homestead exemption is a shad- 
ow; by it no benefits are conferred upon the 
householder, and the sooner it is erased 
from the statute-books the better. It is an 
exemption granted the householder, but 
clogged with such restrictions as in most 
cases to be entirely of no benefit to him. 
Such we cannot suppose to have been, the in- 
tention of the constitution. Judge Waite, in 
the Case of Solomon [Case No. 13,166], gave 
the true interpretation to the meaning of the 
statute, in regard to the manner in which 
the householder should hold the exemption, 
when he said that the intention of the law 
was to give the householder full and abso- 
lute control over the exemption. Requiring 
him to give bond and surety, or investing the 
fund by direction of court, certainly takes 
from the householder this full and absolute 
control mentioned by Chief Justice Waite. 
It makes the statute inoperative, and such 
was not the intention of the legislature. 

HUGHES, District Judge. The principal 
question in the case is whether under the 
Virginia law the homestead is good against 
judgments founded on torts. The courts of 
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some of the states, proceeding upon the par- 
ticular phraseology of the statutes of those 
states, have held that their homestead stat- 
utes did not embrace liabilities upon torts 
among those over which the exemption 
should prevail. But I do not think that the 
case at bar, depending upon the law of Vir- 
ginia, can be affected by such rulings. 

The language of our statute is, that the 
head of a family shall be entitled to hold, 
exempt from levy, etc., "on any demand for 
any debt heretofore or hereafter contracted," 
property not to exceed a certain value. The 
only question is whether the word "con- 
tracted" is used here in the narrow sense of 
an express contract formally entered into be- 
tween two persons, by which at least one of 
them promises or undertakes something for 
a consideration', or whether it contemplates 
implied contracts, also; for the law raises 
implied contracts as well upon torts as upon 
express promises. The words preceding 
"contracted" in the phrase imply a latitudi- 
nous intention on the part of the legislature. 
This latitudinous intention would have been 
undeniable if the word "incurred" had been 
used in the place of "contracted." But as 
the word "incur" does not so strictly belong 
to the technical parlance of lawyers and 
legislators as the word "contract," and as 
the word "contracted" is a synonym of "in- 
curred," I think we have a right to assume 
from the broad purport of the preceding 
words, "any demand 'on any debt," that the 
legislature intended its term "contracted" 
to be liberally interpreted. 

The verb "to contract" has a variety of 
meanings, viz.: "to shrink; to shorten; to 
wrinkle, as the brow; to betroth; to ac- 
quire, as a habit, or a cold, or a disease; and 
to incur, as a risk, a debt, an obligation, a 
penalty, or a disability." Interpreted in this 
last sense, of "incur," it seems to run with 
the spirit of the words which precede it in 
the phrase in which it is used; while, by 
confining it to the narrow and strictly com- 
mercial meaning, we make it- jar with the 
liberal tenor of those preceding words. What 
right, what warrant have we thus to do vio- 
lence to what seems to be the natural mean- 
ing of the language of the legislature? Up- 
on what reason, or rule of statutory construc- 
tion, can we justify such a rigid, illiberal in- 
terpretation of a provision of law, most lib- 
eral in its purpose and tenor, as would strip 
it of half its effect and value? I think we 
are not only not bound to do so, but that we 
would not be justified in giving this law such 
a construction. 

Going back to the word "debt," used in the 
phrase under discussion, why should we give 
it a narrow meaning when it appears that 
"any debt" is intended? A debt is, in law, 
an obligation to pay money, and the obliga- 
tion may arise ex contractu or ex delicto. 
The obligation may be express, ex contractu; 
or implied, quasi ex contractu. It may arise 
ex delicto, upon actual tort; or quasi ex de- 
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lieto, upon what the law chooses to treat as 
a tort And thus it is plain that a debt or 
obligation may be contracted as well through 
a tort committed, as a bargain entered into. 
Passing now from a philological treatment 
•of the subject, let us consider it from a le- 
gal standpoint The seventh section of ar- 
ticle 11 of the Virginia constitution, previous 
sections of which provide a homestead ex- 
emption, is in these words: "The provisions 
of this article shall be construed liberally, 
to the end that all the intents thereof may be 
fully and perfectly carried out" By this di- 
rection, in our construction, all we have to 
do is to find what was the "intent thereof," 
and then if the provisions of the article can 
be so construed, even though they require a 
liberal interpretation, they must be "con- 
strued" in the sense which will effect the ob- 
ject of this constitutional provision, for so 
we are directed to do. No restricted sense 
is to be allowed to words if by so doing the 
object of the article is. in any way defeated, 
but a broad meaning is to be put on the lan- 
guage used, always looking to the end for 
which the article was adopted. - 

Stress is laid by exceptants' counsel on the 
fact that a single member of the Virginia 
■convention drafted (for all that we know 
without the knowledge of the great majority 
of the members) the homestead sections in 
similar terms to those of the New York law. 
We can't take cognizance of legislative pro- 
ceedings, but are obliged to construe laws 
■exclusively by their own terms. But even 
if we could construe them by extraneous 
■circumstances, does the New York law con- 
tain a provision enjoining a "liberal con- 
struction?" I think not No; our own stat- 
ute must be construed by its own terms— all 
of its own terms. We have had the "intent" 
of our homestead provision plainly declared 
by our highest court In Hatorff v. Well- 
fcrd, 27 Grat 360, 361, Judge Staples, speak- 
ing for the court, says the policy of home- 
stead exemptions (this act being under dis- 
cussion) is two-fold: one political, the other 
benevolent Of the benevolent he says: 
"The possession of the homestead is the se- 
curity of the family against the improvi- 
dence, the follies, the imprudences of the 
husband and father. 'Householder' or 'head 
of a family' are the terms pervading these 
homestead enactments— a home for the desti- 
tute and helpless, secure from financial ruin, 

and the pursuit of creditors No 

one can look through these various statutes 
without at once seeing that 'protection of 
the family' is one of the leading ideas upon 
which these exemptions are founded." And 
on page 363: "It has been held, in Georgia 
and North Carolina certainly, and probably 
in other states, that the object of the home- 
stead laws is the security of the debtor and 
his family against the demands of the cred- 
itor." 

• It is admitted that C. L. Radway is a 
householder, or head of a family, and that j 



he is now, and was when he claimed his 
homestead, a resident of Virginia. His 
right to a homestead, however, is contested 
on two grounds: 1st That he intends here- 
after to remove from the state. 2d. That 
the Mitchell claims against him arose from 
torts. 

As to the first The law does not express- 
ly, nor by implication, require the household- 
er to agree to live in Virginia all his life be- 
fore he can obtain his homestead; and the 
requirement of this condition by a court 
would be to ingraft an entirely new provi- 
sion upon the constitution, which would de- 
stroy entirely, in many instances, the object 
of the homestead article as it stands. 

I cannot appreciate the argument, that if 
his homestead is allowed to Radway and he 
thereafter leaves the state he will commit a 
fraud on his creditors. If there was any- 
thing in it the argument would apply to ev- 
ery person asking for his homestead. 

As to the second ground, in order for it to 
be tenable the words of the article must be 
given the strictest and most technical mean- 
ing and the most illiberal construction. Such 
an illiberal construction would entail diffi- 
culties not anticipated. The words of the 
article are that the person shall "hold exempt 
from levy, seizure, garnishing, or sale, under 
any execution, order, or other process, issued 
on any demand for any debt heretofore or 
hereafter contracted." Strictly speaking no 
execution ever issues on any demand for a 
debt It is only after the demand for the 
debt has become merged in a judgment that 
execution issues. Indeed a strict construc- 
tion of the words would exclude judgments, 
which are not in themselves "debts contract- 
ed," though sometimes founded on debts 
contracted. Again, if the words "debts con- 
tracted" are to be taken in their narrowest 
meaning, as seems to be claimed, then they 
describe only debts which are expressly 
agreed to be paid by the debtor, and all oth- 
er debts created by implication of law are 
excluded. And this is the ground on which 
it is contended that torts are not included 
in the words. This narrow construction 
would exclude from the operation of the 
homestead law many liabilities other than 
torts— in fact, all debts for which an express 
promise to pay cannot be produced. Such 
was not the intention of the law, else it has 
failed wofully in the effort to provide "a 
home for the destitute and helpless, secure 
from financial ruin and the pursuit of cred- 
itors." 

Let us see what is a liberal construction of 
the words "debt contracted." Says Bouvier: 
"Debt is a sum of money due by certain 
and express agreement. In a less technical 
sense, as in the 'Act to regulate arbitra- 
tions and proceedings in courts of justice' of 
Pennsylvania, passed 21st March, 1S0G, § 
5, it means any claim for money. In a 
still more enlarged sense, it denotes any 
kind of a just demand, 'as the debts of a 



BAD WAY (Case No. 11,523) 



£20 Fed. Cas. page 164} 



bankrupt.' One of the meanings given in 
our dictionaries to the word 'contract,' as 
a verb, is 'to incur.' So that a 'debt con- 
tracted,' in an enlarged or literal sense, 
means 'any kind of just demand incurred.' " 
"We have seen that the words "execution 
issued on any demand for any debt con- 
tracted," mean execution issued on a judg- 
ment, as executions never issue on anything 
else. "When we look to the legal effect of 
a judgment we find it is a "debt contract- 
ed." Says Blackstone (chapter 9, bk. 3, pp. 
158, 159): "From these express contracts 
the transition is easy to those that are only 
implied by law, which are such as reason 
and justice dictate, and which therefore the 
law presumes that every man has contracted 
to perform, and upon this presumption 
makes him answerable to such persons as 
suffer by his non-performance. Of this nature 
are, first, such as are necessarily implied by 
the fundamental constitution of government, 
to which every man is a contracting party. 
And thus it is that every person is bound 
and hath virtually agreed to pay such par- 
ticular sums of money as are charged on 
him by the sentence, or assessed by the in- 
terpretation of the law Whatever, 

therefore, the law orders any one to pay, 
that becomes instantly a debt which he hath 
aforehand contracted to pay. ... So that 
if one hath once obtained a judgment 
against another for a certain sum .... 
he may afterwards bring an action of debt 
upon this judgment, and shall not be put up- 
on the proof of the original cause of action; 
but upon shewing the judgment once obtain- 
ed still in full force and yet unsatisfied, the 
law implies that by the original contract of 
society the defendant hath contracted a debt 
and is bound to pay it." 

From this it follows that every judgment, 
whatever may have been the nature of the 
action in which it was obtained, is a "debt 
contracted," and as the constitution looks to 
all claims as turned into judgments before 
they are affected by the homestead provision, 
which looks to exemption from process of 
execution upon judgments, all judgments are 
included in the words "debt contracted." 
This is made perfectly plain by looking to 
the exceptions to the operation of the home- 
stead. If these exceptions had not been in- 
cluded in the words "debt contracted," in the 
first part and general provision of the arti- 
cle, there would have been no need to ex- 
pressly mention them as cases to be excepted 
from the operation of those words. There 
are six exceptions, and three of them may, 
and two of them must, embrace claims put 
upon the debtor by implication of law, and 
not by express contract. Services rendered 
by a laboring man or mechanic, liabilities in- 
curred by a public officer, and rent, may all 
be charged on a householder without any ex- 
press contract on his part to pay. 

A lawful claim for taxes, levies, or assess- 
ments, and the legal or taxable fees of any 



public officer or officers of a court, are put 
on the debtor by statute, and not by con- 
tract. If they were included, in the words 
"debt contracted," as undoubtedly they were,, 
else they would not have been particularly 
excepted from the debts contracted liable to 
the claims of homestead, how can it be said 
that damages recovered in actions of tort, 
which are likewise put upon the debtor by 
law, without any express contract, are not 
embraced in the same words? s As anoth- 
er proof that the constitution uses the- 
word "debts" in its largest sense, I refer to- 
section 4 of this article 2: "The general as- 
sembly is hereby prohibited from passing 
any law staying the collection of debts, com- 
monly known as stay laws." Should the 
assembly pass a law staying the collection 
of judgments on tort, that law might with 
some reason be held not to include a debt 
in the meaning of this homestead article. 

Some stress has been laid in the argument 
at bar on the fact that one or more of the 
decisions which have held the homestead 
good against damages in actions of tort, stat- 
ed, as one ground of the decision, that the 
homestead could not, in the particular case, 
by reason of statute, be alienated by the 
husband, except with the consent of his 
wife, and, ergo, he should not be permitted 
to incumber by his tort what he could not 
alone convey, and it is claimed that our 
statute is not similar in that respect. But 
so to hold is to overlook seetion 7, c. lS'S, 
p. 1171, of our Code, in whieh the joint deed 
of husband and wife is required to mortgage, 
incumber, or alien the homestead set apart 
in land. I would refer to Dellinger v. 
Tweed, 66 N. O. 206, to 17 "Wis. 395, and to 
Conroy v. Sullivan, 44 I1L 451, for decisions 
sustaining this view as to the validity of 
homestead over damages in cases of torts. 

The argument that our homestead was the 
suggestion of a New Yorker, and therefore 
must be construed by New York decisions, 
is entitled to no weight, for the provisions 
are not identical, and the exceptions, adopted 
by the convention, themselves show that they 
understood the terms "debt contracted" in 
its broadest sense. Such arguments, how- 
ever, are never more than persuasive, and to 
be used in default of other and better rea- 
sons. The right to the homestead does not 
depend on the question as to whether the 
attachments have ceased to be mesne process 
or not. If final judgment had been obtain- 
ed, and execution were in the hands of the 
sheriff on the attachments, as well as on the 
claim, section 16, c. 183, p. 1173, Code 1873, 
provides a way to set apart the homestead, 
showing that no judgment can be a lien para- 
mount to the claim of homestead. 

Much has been eloquently said by the 



s The use of the word "incurred" in the excep- 
tions, shows that the words "debt contracted" 
and "debt incurred" are interchangeable terms 
in this article, and destroys effectually the nar- 
row argument on the word "contracted."- 
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learned counsel for the Mitchells on the na- 
ture of the torts on which they recovered. 
They cannot be justified or palliated, even if 
the females were in fault themselves; the 
■cases and their aggravations have teen pass- 
ed upon before the jury, in their verdict, and 
the only question here is one purely legal, 
and we need, for its elucidation, no appeal 
to the feelings. Mrs. Radway and her child 
ask that the tort of the bankrupt shall not 
strip them of their homestead, which the law 
gives them secure "from the improvidence, 
the follies, and imprudences of the husband 
and father." 

On the whole, I have no hesitation in over- 
ruling the exceptions to the register's report, 
and will make an order granting the bank- 
rupt's petition. 
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RAE et al. v. The NEW YORK. 

[N. Y. Times, Sept. 18, 1854.] 

Circuit Court, D. New York. 1854. 

Collision — Light — Tow-Boat. 
This libel was filed by [Isaac P. Rae and 
others] the owners of the brig Sarah Johan- 
na, which was sunk while lying at anchor off 
pier No. 6, in the North river, on the night 
of October 20, 1850, by the steamtug New 
York, which was coming down the river 
with a heavy tow. The defence set up was 
that the bark had no light, as she should by 
law have had, and that all due care was tak- 
en on the part of the steamtug. Judge Berts, 
however, held the steamer liable for dam- 
age, and gave a decree for the libellants, 
from which decree the claimants appealed. 

Mr. Cutting, Mr. Morton, and Mr. Haskitt, 
for appellants. 

Mr. Noyes, Mr. Betts, and Mr. Donohue, for 
appellees. 

NELSON, Circuit Justice. 1. I concur with 
the court below, that upon the weight of the 
evidence there was no fault in the brig for 
not showing a light, for it is impossible to 
resist the conviction that there was one' in 
the forerigging at the time. 

2. I am satisfied also that the light could 
have been seen as well where it hung as if 
it had been twenty feet above the deck; and 
that even the state law furnishes no defence,- 
if strictly applied. Sess. Laws 1839, c. 349. 
I think, also, the speed of the tug, under 
the circumstances, a fault on her part 3 
,W. Rob. Adm. 49. Decree affirmed. 
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Case Wo. 11,525. 

In re RAFFATJF^ 

[6 Biss. 150; 1 Cent Law J. 364; 10 N. B. R. 

69; 6 Chi. Leg. News, 341; 21 

Pittsb. Leg. J. 206.] i 

District Court, W. D. Wisconsin. July 7, 1874. 

Bankruptcy— Number and Amount of Creditors 
—Amended Act— Prior Adjudication. 

i^oS The am ? n oment of June 22, 1874 [18 Stat, 
l/oj, respecting the number and amount of pe- 
titioning creditors, has no application to cases 
in which an adjudication had been entered. 
[Cited in Re Comstock, Case No. 3,077; Re Le- 
land, Id. 8,231.] 

2. The adjudication is a decree of the court, 
and is beyond legislative control. 

In bankruptcy. ■ The bankrupt [Jacob Raf- 
fauf] filed an affidavit showing that the requi- 
site number of his creditors did not petition 
for his adjudication according to the 12th sec- 
tion of the act of June 22, 1874, amendatory 
of the bankrupt law, and moved that the pro- 
ceedings be dismissed unless a sufficient 
number join in the petition within the time 
prescribed in said act The petition was 
filed against the bankrupt in this case on 
the 5th day- of February, 1874, and an or- 
der was made requiring him to show cause 
on the 16th day of February, why he should 
not be adjudged a bankrupt, which was 
duly served upon him, and, on the return day 
he was adjudged a bankrupt by default and 
a warrant was issued to the messenger in 
due form, upon which his property was 
seized, and his creditors were notified of the 
first meeting before the register to elect an 
assignee, and on the day fixed an assignee 
was duly chosen by the creditors, who then 
and there accepted and qualified, and pro- 
ceeded in the execution of his trust under 
the assignment He was pursuing his du- 
ties as such assignee when the amendatory 
act above mentioned was passed. 

E. E. Bryant, for bankrupt. 

D. K. Tenney, for creditors. 

HOPKINS, District Judge. The question 
raised by this motion is, whether the amend- 
ed act applies to cases in the advanced con- 
dition this was when the act took effect 
The twelfth section of the amended act re- 
quires that the petitioning creditors must 
constitute and consist of at least one-fourth 
of the number of the creditors, and represent 
at least one-third of the aggregate amount of 
the debts of the alleged bankrupt, and de- 
clares that those provisions shall apply to 
all compulsory or involuntary cases commen- 
ced since December 1, 1873. It provides, al- 
so, that if the allegation as to number or 
amount is denied by the debtor, the court 
shall, in the mode prescribed, ascertain 
whether the requisite number and amount 
have petitioned, and if not, then the proceed- 

i [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission. 1 Cent Law J. 
364, contains only a partial report] 
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ings should be dismissed,— from which it is 
manifest that in cases hereafter commenced, 
an allegation to that effect will be necessary 
or a satisfactory excuse presented for its 
omission. 

These provisions of the act the bankrupt 
seeks to have applied to this case; but I 
do not think they apply, for the reason that 
the adjudication in this case had been made 
before the passage of the amended aet. The 
adjudication is the judgment of the court, a 
decree of bankruptcy, and it is very question- 
able whether it could be vacated or over- 
reached by the legislative department of the . 
government. That department might as well 
set aside the judgments of the courts in other 
cases, as to avoid this, and I do not assent 
to the existence of such power in congress 
over the judgments of courts. But it is 
not necessary to rest my decision wholly up- 
on this ground, for I do not think a proper 
and reasonable construction of the act au- 
thorizes such an application of its provisions. 
Its requirements are satisfied with an ap- 
plication of its provisions to existing cases 
before adjudication, and such seems to me 
to be the obvious meaning of the amend- 
ment. The construction contended for here 
would make great confusion, as in many 
cases assignees have converted the property 
into money and paid officers' fees and ex- 
penses out of it; and in some instances may 
have paid dividends. It would be impossi- 
ble, in all cases, to place the parties in 
statu quo, and I cannot believe that con- 
gress intended to unsettle the transactions 
of assignees, as such a construction would. 
It would occasion great and irreparable loss 
to many estates in the process of settlement 
in the hands of assignees. But I think there 
is still another answer. In most cases, as in 
this, probably, a greater proportion of the 
creditors, in both number and amount, than 
the amended act requires, have proved their 
claims against the bankrupt's estate, and 
thus become voluntarily parties to the pro- 
ceedings, which may be considered, on an 
application of this character, and at this 
stage of the proceedings, as equivalent to a 
joining in the petition and consent to the 
bankruptcy. Having voluntarily become par- 
ties by proving their debts, they would be 
estopped, without withdrawing their proof, 
from objecting to the regularity of the pro- 
ceedings, and no reason is perceived why 
the debtor should be heard to demand a more 
formal participation or assent on their part. 
The object of the amendment was doubtless 
to protect debtors from being proceeded 
against by a persistent creditor without the 
approval of any others, perhaps against the 
wishes and interests of all the other creditors 
as well as the bankrupt himself; but when 
it appears, as it does, that nearly all the 
creditors have proved their debts, and thus 
become parties, voluntarily, to the proceed- 
ings, there is no reason, in the opinion of 
this court, for requiring a certain number to 



join as petitioners. Judge Blodgett, in con- 
sidering the effect of this amendment, in 
Re Scammon [Case No. 12,430], decided that 
the act applied to existing cases; but that 
was in a ease where there had been no ad- 
judication before the passage of the law, 
and although his language is general, it must 
be understood to have been used in reference 
to the facts of the case under consideration, 
and as not covering cases like this, where 
an adjudication and appointment of as- 
signee had been made. If he meant to in- 
clude such a ease as this, I should feel con- 
strained to dissent from his conclusions; 
but there is nothing in his opinion to indicate 
that he intended to embrace cases already 
adjudicated, and it does not, therefore, in- 
volve the question now under consideration. 
My conclusions upon the case here pre- 
sented, are, that it is not necessary to amend 
the petition when there has been an adjudica- 
tion before the amended aet took effect; that 
the provisions of the amended act, in regard 
to the number and amount of the petition- 
ing creditors, do not apply to such cases; but, 
on the contrary, I hold that the judgment of 
adjudication, based upon a petition conform- 
ing to the provisions of the law in force 
when made, is valid, and as binding upon 
the debtor and his creditors as if the amend- 
ed act had not been passed; that the ad- 
judication removed the case beyond the do- 
main of legislative control. The motion of 
the bankrupt is 'denied. 

NOTE. That this amendment does not affect 
cases in: which adjudication had been entered, 
consult, also, In re Pickering [Case No. 11,120]; 
In re Angell [Id. 386]; In re Rosenthal [Id. 12,- 
062]; Obear v. Thomas [Id. 10,395]; In re Corn- 
stock [Id. 3,077]; Barnert v. Hightower [Id. 
1,009]; and several other cases, in subsequent 
Nos. of Bankruptcy Register. 



Case No. 11,536. 

RAFFERTY v. MAKLORY. 

[3 Biss. 362.] i 

Circuit Court, N. D. Illinois. Oct, 1872. 

Trusts — Purchase bt Administrator — Notice- 
Deeds— Recitals. 

1. An administrator who has bid in in his own 
name property on the foreclosure of a mortgage 
belonging to his intestate, holds the same for the 
benefit of the heirs, and cannot sell the same 
without authority of the court. 

2. An owner of land is bound by all recitals 
in his chain of title, and where in a deed made 
by such administrator he conveys in that capaci- 
ty, a purchaser receives the title with full knowl- 
edge of the trust. 

3. Such purchaser acquires no title, and the 
heirs at law can recover the property. 

In equity. This was an action by Harriet 
M. Rafferty and others, heirs at law of Wil- 
liam R. Oliver, to reeover lands bid in, In 
satisfaction of a mortgage due the intestate. 

i [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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by a foreign administrator, and sold by him 
to Isaac M. Mallory, the defendant, without 
any order or authority of the probate court. 

John Milton Oliver, for complainant • 
The general rule is that an administrator 
is not suable and cannot sue outside the ju- 
risdiction appointing him. Story, Confi. Law, 
§ 513. This rule does not exempt the foreign 
administrator from liability, as administra- 
tor in fact or de son tort He is liable, and 
is estopped denying his receiving the goods 
"as administrator. Story, Oonfl. Law, § 514; 
Campbell v. Tousey, 7 Cow. 64; Parsons v. 
Lyman, 20 N. Y. 112; Marcy v. Marcy, 32 
Conn. 317; Swearinger's Ex'rs v. Pendle- 
ton's Bx'rs, 4 Serg. & R. 389; Bryan v. Mc~ 
Ghee [Case No. 2,066]; Baker v. Smith, 3 
Mete. (Ky.) 264; Wilkins v. Ellett, 9 Wall. 
[76 U. S.] 740. Independent of any statute 
therefor, as the administrator sued, here de- 
scribing himself as administrator, he could 
take only in such character, and was bound 
to act for the estate, and that only; this 
would be true, whether he described himself 
as administrator or not, and the absence of 
his name of office would have no effect ex- 
cept as to third parties. Independent of any 
statute he might purchase land, on a debt, 
for the estate, and his purchase, in his own 
name, would not bar either himself or the es- 
tate, from the allegation of the fact. By 
the Illinois statute (1 Gross' St p. 3S5, § 50) 
an administrator is directed to bid in lands, 
if necessary to save a debt, which shall be 
assets in his hands, and may be again sold 
uy the order of court, and distributed as per- 
sonalty; and by Rev. St. 1845, p. 596, § 1, 
a foreign administrator is enabled to prose- 
cute suits in the same manner as if admin- 
istration was granted in this state. The ef- 
fect of this statute is to create ancillary ad- 
ministration by the filing of letters from a 
foreign state. The right and character of 
the administrator is as fully established 
thereby as by the taking out of new letters. 
36 111. 406. The above statute binds the ad- 
ministrator and his vendees in this case. 
He filed his letters in compliance with the 
statute and foreclosed under it 

The foreign administrator, by the statute 
and compliance therewith, standing as ad- 
ministrator in the courts of Illinois, taking 
property in satisfaction of a debt due the 
decedent, holds the property so taken in 
trust for the estate— i. e., the creditors, or, 
if none, the heirs, who are entitled to re- 
cover the same in equity. Lewis v. Lyons, 
13 111. 120; Wingate v. Pool, 25 111. 121;. M- 
field v. Sperry, 20 N. H. 338; Gibson v. 
Bailey, 9 N. H. 172; Thurslon v. Kennett, 
22 N. H. 160; Webber v. Webber, 6 Me. 127; 
Johnson v. Bartlett, 17 Pick. 477. The ad- 
ministrator cannot purchase for himself at 
any sale wherein the estate (or he as admin- 
istrator) Is interested. This applies to ju- 
dicial sales by the officers of court as well 
as sales by the administrator in person. 



Thorp v. McCullum, 1 Gilman, 614; -Price v. 
Morris [Case No. 11,414]; Willenborg v. 
Murphy, 36 III. 344; Martin v. Wyncoop, 12 
Ind. 266; Bank of New Orleans v. Torrey, 7 
Hill, 260; Michoud v. Girod, 4 How., [45 U. 
S.] 503; Schoonmacher v. Van Wyck, 31 
Barb. 458. So an administrator purchasing 
at a sheriff's sale on a judgment against the 
decedent takes a trust estate. Darcus v. 
Crump, 6 B. Mon. 363; 7 Barr [7 Pa. St.] 48; 
Shelton v. Homer, 5 Mete. (Mass.) 462. A 
purchaser is bound to notice all that appears 
in the chain of title, and if anything therein 
warns him he buys at his peril. 2 Lead. 
Cas. Eq. 169; Morris v. Hogle, 37 111. 155; 17 
Pick. 477, supra. A claimant through a title 
by judicial sale is bound to show a* judgment, 
levy and sale. This is in, and an essential 
part of, the chain of title of which the pur- 
chaser is bound to take notice; and so of 
title by decree. (Hence defendant was 
bound to look at the judgment or decree and 
sale, whereby he was fully advised, and not 
merely put on inquiry, of the representative 
character of the administrator, and of the 
mere exchange of the debt for the land, and 
so still assets in another form. The record 
of the mortgage was also notice to him.) 
Wheaton v. Sexton, 4 Wheat [17 U. S.] 503; 
Hinman v. Pope, 1 Gilman, 131; Stall's* Les- 
see v. Macalester, 9 Ohio, 19; Jennings v. 
Stafford, 1 Ired. 404; Seechrist v. Baskin, 7 
Watts & S. 403; Blue v. Blue, 38 111. 9; 1 
McCord, 252. 

We have seen that the administrator had 
no power or right to purchase for himself, 
and could only take as trustee, and of this 
rule of law the defendant was bound to take- 
notice; and, 2d, that the record advised the 
defendant of the representative character of 
the administrator, whereof he was bound to 
take notice. It is also true, 3d, a purchaser 
is bound to know that representatives pur- 
sue their powers in the mode pointed out by 
statute. Perry, Trusts, § 225; Reeder v. 
Barr, 4 Ohio, 458; Matoon v. Clapp, 8 Ohio, 
248; Bonner v. Ware, 10 Ohio, 465; Bell v. 
Duncan, 11 Ohio, 192. Hence lands can only 
be sold by the law rei sitse. Goodwin v. 
Jones, 3 Mass. 518; Bragg v. Massie, 38 Ala. 
S9; Ventriss v. Smith, 10 Pet [35 U. SJ 160; 
Gaines v. De la Croix, 6 Wall. [73 IT. S.] 720. 
The fact that the real estate thus taken for 
a debt is to be treated as personalty in dis- 
tribution, and is in a sense in the possession 
of the administrator and subject more to his 
control than that of which the decedent died 
seized, does not give him any personal title 
to it Kline v. Moulton, 11 Mich. 370; Meeks 
v. Hahn, 20 Cal. 620. The deed from Lynn 
recites that it is as administrator he conveys, 
and this is conclusive notice to the pur- 
chaser. Wormley v. Wormley, 8 Wheat [21 
U. S.] 421. The actual knowledge of defend- 
ant's attorney, through whom he negotiated 
the purchase, bound him. Knowledge by 
the attorney of the purchaser of the trust 
estate is actual notice to the 'buyer, unless 
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presumptively forgotten by the attorney by 
lapse of time. Hart v. Farmers' & Mechan- 
ics' Bank, 33 Vt. 270; Fuller v. Benett, 2 
Hare, 394; Varnum v. Milford [Case No. 
16,891]; Abell v. Howe, 43 Vt 403; Williams 
v. Tatnall, 29 111. 553; Tunstall v. Trappes, 
3 Sim. 307; Dunlap v. Wilson, 32 111. 523. 
The appellation as "administrator" in the 
foreclosure proceedings and deed was no- 
tice of the trust. Shaw v. Spencer, 100 Mass. 
389; Trull v. Trull, 13 Allen, 407; Williams 
v. Fullerton, 20 Vt. 346; Blaisdell v. Stevens, 
16 Vt. 179. He is a purchaser with notice if 
the deed made to him warns him by its re- 
citals or references; and this though he has 
paid his money in full. Wigg v. Wigg, 1 
Atk. 384; Corn v. Sims, 3 Mete. (Ky.) 391; 
Halley v. Oldham, 5 B. Mon. 237. 

James L. Stark, for defendant 

BLODGETT, District Judge. The facts in 
this case, as set forth in the bill, and estab- 
lished by the evidence, are: That on the 
29th of April, 1856, one D. B. Stiles, of Ogle 
county, Illinois, executed and delivered to 
one W. It. Oliver, of Washington, in the state 
of Pennsylvania, a mortgage on the west 
half of the southwest quarter of section 23, 
township 40, north of range 1 east, situate in 
said county of Ogle, to secure the payment 
to said Oliver of S575 in one year from said 
date; that in the fall of the year 1856 said 
Oliver died intestate, leaving several chil- 
dren as his heirs at law, of whom the com- 
plainant is now the only survivor and heir; 
that said complainant is now about twenty- 
one years old, and was under that age when 
this suit was brought; that, after the death 
of said Oliver, one William Linn was, by 
the orphans' comrt of Washington county, 
in the state of Pennsylvania, duly appointed 
administrator of the estate of said Oliver, 
and entered upon the performance of his 
duties as such administrator; that said Stiles 
made default in the payment of the indebted- 
ness secured by said mortgage, and said 
Linn commenced a suit in chancery in the 
circuit court of Ogle county, in his name as 
such administrator, to foreclose said mort- 
gage, in which suit such proceedings were 
had; that at the March term of said court 
for the year 1860, a decree of foreclosure 
was rendered in said suit directing the sale 
of said mortgaged premises by the master 
in chancery of said court, to satisfy the 
amount secured by said mortgage, together 
with the costs of said suit, and on the 26th 
day of June, 1860, said master, in pursuance 
of said decree, offered said land for sale, and 
said William Linn bid the same off in his 
own name for the amount due on said de- 
cree, paying in cash only the amount due for 
costs, about §36; that at the expiration of 
fifteen months from said sale, said land not 
having been redeemed, a deed thereof was 
duly executed by said master in chancery to 
said Linn, bearing date on the 7th day of 



June, 1S64, said deed containing a recital of 
the substance of said decree and the pur- 
chase of said land by the complainant in said 
foreclosure suit; that on the 20th day of 
January, 1865, said Linn, without any order 
or authority of the county court of Ogle 
county, or of any court, sold said land to the 
defendant, Mallory, for the sum of $1,600 
cash, and conveyed the same to him by deed 
of that date, in which he described himself 
as administrator of said William R. Oliver, 
said deed containing, among other things, 
the following recital: "Being the same land 
deeded to me as administrator of William R. 
Oliver, by Joseph Sears, special master." It 
also appears that said Linn filed as exhibits 
in said foreclosure suit copies of the letters 
of administration granted to him by the or- 
phans' court of Washington county, in the 
state of Pennsylvania, and that the same 
were made part of the evidence and record 
in said case. The master's report of the 
sale of said land under the foreclosure de- 
cree stated that the only money paid by 
Linn on his purchase at the master's sale 
was the $36.18 costs. Linn has never paid 
the proceeds of the sale to Mallory to the 
heirs of Oliver, although said estate does 
not seem to have been in debt to any consid- 
erable amount; but in an account filed in 
said orphans' court, in 1868, Linn gave the 
estate credit for draft from Ten Eyek for 
proceeds of a "lot of ground in Lane, Illi- 
nois, and eighty acres of land, S945.95." 

There is no direct proof in the case show- 
ing that this item refers to this parcel of 
land; but from the fact that A. Ten Eyck 
is the name of the solicitor who attended 
the foreclosure suit for Linn, and that Ten 
Eyck lived in the town of Lane, Ogle coun- 
ty,«it is probable that this item of the account 
refers to the land in question; but he never 
paid the money over to the orphans' court, 
or otherwise accounted for it than as above. 
He did not apply it in payment of debts for 
the estate, nor did he pay it to the estate. 
Linn is now insolvent. The bill prays that 
she be declared the sole beneficial owner of 
said land; that the deed from Linn to Mal- 
lory be set aside, or that he be declared to 
hold in trust for complainant and for gen- 
eral relief. There is no evidence in the case 
showing that Mallory had any notice of the 
trust with which this land was charged in 
Linn's hands than what is afforded by the 
record of the foreclosure suit and the deed 
he received from Linn, and the only question 
presented is whether there is enough in this 
record to charge Mallory with notice of the 
trust under which Linn held this deed. As 
between the heir or creditors of Oliver and 
Linn there can be no doubt of this trust. 
He bid the land off in his own name, at a 
judicial sale, for the purpose of collecting a 
debt due the estate of which he was admin- 
istrator. He paid no money, but the title 
acquired by the bid stood in lieu of the debt 
he had theretofore held as administrator of 
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Oliver. He acquired his title through a ju- 
dicial proceeding in. which he described him- 
self as administrator, and spread upon the 
records of the court the letters of adminis- 
tration which gave him authority to act in 
the premises, and without which he could 
have taken no step in the case. The master 
who made the sale under the decree reported 
to the court that he sold the land to the com- 
plainant in the case, and that was not William 
Linn, but William Linn in his official char- 
acter as administrator of Oliver, and the 
-deed is made in pursuance and completion of 
such sale. All these facts are as it were 
ingrained into Linn's title, and form an es- 
sential part of it, and although the deed 
from the master does not describe him by 
his office, yet it recites all the essential 
steps in the proceeding, and shows conclu- 
sively that the complainant in the foreclo- 
sure suit, who was William Linn, adminis- 
trator, etc., was the party of the second part 
in the deed. The records in this foreclosure 
case form public records. All persons are 
bound to take notice of them. 2 Lead. Cas. 
Eq. 169; Morris v. Hogle, 37 111. 155; John- 
son v. Bartlett, 17 Pick. 477. The law pre- 
sumes the purchaser inspects the public rec- 
ords through which his title is derived be- 
fore he accepts a conveyance. No person 
could have inspected the chain of Linn's title 
to this land without learning that he paid no 
money for it, except a small amount of costs; 
that he bought it as administrator of W. R. 
Oliver, and held it as such when he made 
his deed to Mallory. All these facts were 
patent upon the record. But if these recitals 
in the chain of Linn's title were not enough, 
we find that when he comes to sell the lands 
he assumes and purports to act only in his 
character as administrator, and declares by 
his deed that the land he is selling is the 
same land he holds as administrator of W. 
R. Oliver, by virtue of the deed he has re- 
ceived from Joseph Sears, master in chan- 
cery- It is a familiar principle of law that 
■every owner of land is bound by all recitals 
in his chain of title; and here, in the very 
act of passing the title to Mallory, Linn in- 
jects into it a notice to his grantee that he 
held it only by virtue of his office. This re- 
lieves the case of all doubt. Mallory must 
be held to have received the title to the land, 
with full knowledge of the trust with which 
they were charged, which is equivalent to 
saying that he knew Linn had no right to 
sell, and that his attempt to do so was in- 
operative and void. By the statutes of this 
state (Rev. St. 1845, c. 57, § 50), an executor 
or administrator may purchase real estate at 
sheriff's sale to save a debt, but the property 
thus purchased becomes assets in his hands, 
and can only be sold by order of the probate 
court. In the condition of Linn's title, he 
had no right to sell this land except by or- 
der of the probate court of Ogle county, and 
all persons dealing with him are bound to 
take notice of Linn's disability to sell save 



as the probate court should authorize him. 
It is possible that if Linn had applied the 
proceeds of the sale to Mallory to the pay- 
ment of the debts of the estate, or had even 
paid over to the heir, with notice, a court of 
equity would have protected him, although 
his conduct might have been illegal; the 
proceeds having been properly and honestly 
applied, a court of equity might have sanc- 
tioned the irregularity and quieted the title 
in the purchaser. But this is not the case 
we are contemplating. In the light of the 
proof in this case, it shows that Linn has 
never paid this money either to the estate 
or its creditors, and has only credited the 
estate with a part of it, but has not paid 
over the money in accordance with his credit. 
When Linn offered to sell, Mallory, the pur- 
chaser, should have required him to first ob- 
tain an order from the probate court. Hav- 
ing neglected to do that, he must abide the 
consequences of his own negligence. The 
case is a hard one for Mallpry, it is true, 
but his own negligence has occasioned it, 
and he must look to Linn for his redress. 

Decree that defendant convey land to 
complainant within thirty days, or in de- 
fault, master in chancery convey. 
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RAFT OF CYPRESS -LOGS. 

[1 Flip. 543: 9 Chi. Leg. News, 26; 14 Alb. 

Law J. 319; 1 Cm. Law Bui. 258; 24 

Pittsb. Leg. J. 50.] i 

District Court, W. D. Tennessee. March 2, 
1876. 

Admiralty— Jurisdiction— Navigating Raft. 

A libel in rem cannot be maintained for serv- 
ices in navigating a raft of logs. 

TCited in Moores v. Louisville Underwriters, 
34 Fed. 236; The Pulaski, 33 Fed. 384; The 
F. & P. M. No. 2, 33 Fed. 512, 513.] 

Libel claimed for services as seamen and 
mariners employed in navigating a raft of 
cypress logs from New Madrid, Mo., to Mem- 
phis, Tenn., on the Mississippi river, and 
contained the usual averments as to length 
of service, good conduct and amount due. 
Claimants excepted upon the ground that the 
services were not maritime and that this 
court had no jurisdiction. 

J. B. Clough, for libellants. 
T. W. Brown, for claimants. 

BROWN, District Judge. Locality is the 
test of jurisdiction only in cases of tort, and 
the mere fact that the services in question 
were rendered upon navigable waters is clear- 
ly insufficient. In actions of contract the 
agreement sued upon must be maritime in its 
character; it must pertain in some way to the 
navigation of a vessel, having carrying capac- 
ity and employed as an instrument of travel, 

1 [Reported by William Searcy Flippin, Esq., 
and here reprinted by permission. 14 Alb. Law 
J. 319. and 24 Pittsb. Leg. J. 50, contain only 
partial reports.] 
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trade or commerce, though its form, size and 
means of propulsion are immaterial. The 
Gen. Cass [Case No. 5,307]. 

If the service does not require some degree 
of maritime skill, it must contribute in some 
way to the navigation or equipment of a ves- 
sel, or to the necessities or comfort of its pas- 
sengers. It is at least doubtful whether mere 
landsmen, such as barbers, musicians, sur- 
geons or clerks, though employed upon ves- 
sels, can maintain suits in admiralty for their 
wages. 5 Pars. Shipp. & Adm. 184. 

It is unnecessary here to consider whether 
a raft may not, for some purposes be the sub- 
ject of admiralty jurisdiction. By the Roman 
law the word "ship" apparently included ev- 
erything which floated upon the waters and 
was accessory to commerce. "Navim accipere 
debemus sive marinam, sive fluviatilem, sive 
in aliquo stagno naviget sive schedia sit." 
Dig. de Exereit. Act Again, "Navigii ap- 
pelatione, etiam ratis continenter." Dig. de 
Fluminibus, L. I. § 14. The word "schedia" 
seems to have represented what we term a 
"float," while "ratis" answers properly to our 
word "raft" 

Under the French law the definition is al- 
most equally broad. Says Emerig. Assur. c 
4, § 7, par. 1: "The word 'ship' (navire) in- 
cludes every vessel of timber work able to 
float and to be carried upon the water. Boats 
and the smallest barks are comprehended in 
the same definition; even rafts are included." 

"Bat," says Dufour (1 Droit Mar. p. 115): 
"These definitions must be accepted with cau- 
tion. They are in fact true only in a certain 
sense and in certain given situations. Thus 
they would be correct in the point of view of 
the law of 1791 [1 Stat. 199], which forbids, 
save in case of superior force, the lading or 
unlading of ships outside the limits of harbors 
where custom houses are established." The 
author then proceeds to show, from opinions 
of the court of cassation, that those only are 
ships within the meaning of article 190 of the 
Code of Commerce, which have "an equip- 
ment, a crew, a special service, a particular 
industry." Such only are subject to legal pro- 
cess, or affected by the liens of commerce. 

So DeFresquet (Des Abordages Maritimes), 
defines ships as "every construction designed 
for the carriage of passengers or freight in 
navigation," and in enumerating those colli- 
sions which are not considered as maritime 
by the Commercial Code, mention such as 
occur "with cribs of timber (trains de bois) 
floating upon a river." Page 6. 

"With the single exception of the case of A 
Haft of Spars [Case No. 11,529], I know of no 
English or American authority holding that 
courts of admiralty have jurisdiction over 
rafts. In this case, the district court of South- 
ern New York sustained a libel in rem to re- 
cover for salvage services in rescuing a raft 
of spars, drifting out to sea through the Nar- 
rows of New York harbor. No authorities are 
cited, and the learned judge briefly states it 
as his opinion that the service was clearly an 



act of salvage. By a great weight of authori- 
ty, however, salvage, in the sense in which 
the term is used in the maritime law, can only 
be claimed for the rescue of a ship or its car- 
go, or portions of the same. 

In the case of Nicholson v. Chapman, 2 H. 
Bl. 254, it was held that a person, who, find- 
ing a quantity of timber loosened from the 
bank of a navigable river, and carried by the 
tide to a considerable distance, conveyed it to 
a place of safety, had no lien for his trouble 
or expense, and was liable to an action of 
trover upon demand of the owner, though 
nothing was tendered him by way of compen- 
sation. .The case was clearly distinguished 
from cases of salvage, and it was held that the 
finder did not even have a common law lien 
for his services. In the similar case of Baft 
of Timber, 2 W. Bob. Adm. 251, it was held 
the high court of admiralty had no juris- 
diction. 

The question was also elaborately consid- 
ered by Mr. Chief Justice Taney in the case 
of Tome v. Four Cribs of Lumber [Case No. 
14,083], in which it was held that a libel 
would not lie for the rescue of a raft of lum- 
ber, driven from its anchorage by a high wind 
and tide; and following Nicholson v. Chap- 
man [supra], that the person rescuing it ac- 
quired no lien, had no right to retain it from 
the owner, and that his only remedy was an 
action at law to recover the value of the serv- 
ices rendered. In the language of the learn- 
ed justice: "They are not vehicles intended 
for the navigation of the sea, or the arms of 
the sea; they are not recognized as instru- 
ments of commerce or navigation by any act 
of commerce; they are piles of lumber and 
nothing more, fastened together and placed 
upon the water until suitable vehicles are 
ready to receive and transport them to their 
destined ports, and any assistance rendered 
these rafts, even when in danger of being 
broken up or swept down the river, is not a 
salvage service in the sense in which that 
word is used in courts of admiralty." 

In the recent case of The W. H. Clark [Case 
No. 17,482], Judge Hopkins, of the Western 
district of Wisconsin, intimated his opinion 
that a raft could not be held liable in admiral- 
ty for a collision, though the question did not 
necessarily arise in that case. 

Passing it by, then, as unnecessary to the 
determination of the question here involved, 
I find no ease favoring the theory insisted up- 
on by libellants, that raftsmen are seamen 
within the definition of the maritime law, or 
entitled to sue in this court for their wages. 
All the cases cited by their learned counsel 
are of small crafts engaged in petty com- 
merce, and although, in some instances, other 
work was done, such as the laying of stone, 
it was regarded by the court as incidental and 
subsidiary to the navigation of the vessel, 
and the libellant was permitted to recover up- 
on the ground the principal service was one 
requiring maritime skill. The Mary [Case 
No. 9,190]; The Canton [Id. 2,388]; The May 
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Queen [Id. 9,360]; The Highlander [Id. 6,476]. 

As observed by Judge Sprague, in the case 
of The Canton, a small vessel carrying stone 
to Boston: "They must have steered, furled 
and reefed the sails, and brought the ves- 
sel to anchor. They must have been able 
to haul, reef and steer, an ordinary criterion 
of seamanship. They ought also to have 
known the rules of navigation in regard to 
collisions, and had they negligently run afoul 
of another vessel the owner would have been 
held responsible for the damage." 

While some previous knowledge may be 
useful, if not necessary, to the proper steering 
of a raft, it is rather the knowledge of the 
currents and eddies of a particular locality 
than maritime skill, properly so-called. Ad- 
mit that a raftsman may in any case sue in 
rem for his wages, and it follows, logically, 
that he may do so whatever be the size of the 
raft or the distance it is transported. Indeed, 
it is difficult to see why he might not also at- 
tach for the navigation of unconnected logs, 
and courts of admiralty thus be thrown open 
to the log-drivers of Maine and Michigan, 
whose business is to "run" logs down streams, 
navigable for that purpose, to booms prepared 
to receive them. Again, if a raft be a vessel 
to the extent claimed, are not the laborers 
who make it up and the dealers who furnish 
its crew with provisions also entitled to a 
lien as material men? 

The act of May 3, 1802 (1 Brightly, Dig. 304 
[2 Stat 192]), providing that persons navigat- 
ing the Mississippi river in rafts shall be con- 
sidered seamen so far as to be entitled to the 
relief extended by law to sick and disabled 
seamen has no bearing upon the case, as the 
act, by its terms, applies only to rafts navi- 
gated to New Orleans. This section, more- 
over, seems to have been repealed. Two sec- 
tions have been re-enacted in the Revised 
Statutes, while the remainder of the act falls 
within the terms of the general repealing sec- 
tion of the revision (section 5596), and even if 
the act were still in force and applied to the 
raft in question, it does not necessarily follow 
that the raftsmen would be such seamen as 
to be entitled to sue in rem in admiralty. I 
should deem it inequitable to subject property 
of this nature to the tacit liens of the mari- 
time law, particularly if it had passed into 
the hands of an innocent purchaser. 

The libel does not set forth a maritime con- 
tract, and it must be dismissed, but without 
costs, the want of jurisdiction appearing upon 
the face of the pleading. 



Case No. 11,538. 

BAFT OF SPARS. 
[Abb. Adm. 291.] * 
District Court, S. D. New York. May, 1848. 
Admikai/ty— Stat of Actios— Salvage. 
1. A court of admiralty will not order a sal- 
vage suit to be set aside or to be stayed because 

i [Reported by Abbott Bros.] 



there is pending in a court of law an action ofc 
replevin for the salved property, brought by the 
owner against the salvor, and in which the va- 
lidity of the salvor's lien upon the property may 
be determined. 
[Cited in Studley v. Baker, Case No. 13,559; 
Malty v. Steam Derrick Boat, Id. 9,000.] 

[2. Cited in The Cheeseman v. Two Ferry- 
Boats, Case No. 2,633, to the point that salvage 
services are not limited to a vessel or cargo, 
but extend to any valuable property in peril, 
saved on the sea or on other navigable waters.] 

This was a libel in rem, filed by John S. 
Keteltas, against a certain raft of spars, to- 
recover compensation for salvage services. 
The facts out of which the action arose were, 
in brief, as follows: On April 8, 1848, the- 
libellant observed the raft in question, which, 
consisted of sixteen spars, to be adrift be- 
low the Narrows and floating out to sea. 
He procured the assistance of two or three- 
other persons, and the whole party, by means 
of boats, stopped the raft, and towed it to 
the Staten Island shore. On the 9th of Aprils 
the libellant gave notice to one of the coro- 
ners of Richmond.county of his having found 
the raft, and requested him to take posses- 
sion of it, and to publish notice of its having 
been recovered, for the benefit of the owners. 
On the 10th of April, the coroner caused an 
advertisement to be published in the New 
York Commercial Advertiser, stating that 
the raft had been found and was in his pos- 
session. It was claimed by the owner, who 
offered the libellant §30 for his services ren- 
dered- This sum the latter refused to ac- 
cept. On the 14th of April, the alleged own- 
er served on the present libellant a writ of 
replevin, issued out of the supreme court of 
the state of New York, to procure the deliv- 
ery of the raft to himself— he having previ- 
ously executed, in due form, the bond re- 
quired by the then existing law of the state. 
The libellant, at about the same time, in- 
stituted this suit for salvage, in his own 
name, and caused the raft to be attached in 
his favor by a deputy marshal of the United 
States. The persons associated with the li- 
bellant in salving the raft, thereupon came in 
by petition, asking that they might be made 
parties to the suit with the libellant, and 
that salvage compensation might be awarded 
to them also. The owner of the raft, George 
W. King, intervened in the suit by claim 
and answer; and he now moved that the 
action in the district court be wholly set 
aside; or that, if he was not entitled to that 
relief, then that all proceedings in it be 
stayed until the replevin suit in the state 
court be determined. Other circumstances 
involved in the case, but not important to 
this motion, are stated in the report of the 
decision upon the merits, made in February, 
1849, and reported [Case No. 11,529]. 

Martin & Smith, for the motion. 
J. B. Purroy, opposed. 

BETTS, District Judge. The depositions 
upon which the motion now before the court 
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Is founded, attempt to show that the timber 
had been wrongfully if not feloniously taken, 
from the possession of the claimant; and 
they make suggestions tending to charge the 
libellant with an improper acquisition or pos- 
session of the property. 

The testimony upon the other side, how- 
ever, wholly displaces, as far as this proceed- 
ing is concerned, any pretence for the impu- 
tation of dishonest or improper conduct on 
the part of the libellant, in obtaining pos- 
session of the timber which forms the sub- 
ject of the suit; and, accordingly, the mo- 
tion must be decided upon the assumption 
that the libellant came bona fide into posses- 
sion of the raft by finding it adrift at sea, 
and by a laudable effort to save it from be- 
ing lost 

Accordingly the single point which arises 
for decision upon the motion is, whether this 
court will, either as matter of right to the 
claimant, or by comity towards the munici- 
pal courts, cause the prosecution of this ac- 
tion to surcease until the action at law in 
the state court is determined. 

It is plain, from the course of decision in 
the supreme court of New York (Bowne v. 
Joy, 9 Johns. 221; Walsh v. Durkin, 12 
Johns. 99), and of the circuit court o*f the 
First circuit, — Certain Logs of Mahogany 
[Case No. 2,559],— that the pendency of the 
replevin suit in the state court ought not to 
be regarded as a legal bar which could be 
pleaded in abatement to the libel in rem in 
this court. Not only are the jurisdictions, 
so far as concerns the question under con- 
sideration, foreign to each other, but an ac- 
tion in replevin and an attachment in rem, 
to enforce a lien by the process of an admi- 
ralty court, are proceedings which are in their 
nature distinct, although the property which 
forms the subject of each proceeding may 
be the same. The matter triable in a re- 
plevin suit must relate to the taking, or to 
the better title or right of possession of the 
particular parties to the suit in the property 
in question. 2 Rev. St. 522, §§ 1, 53, 54, 64. 
In the present case, it must be limited to 
the question, whether the libellant has ac- 
quired an incumbrance upon the raft against 
all the world in the character of salvor. The 
validity of the lien may become an essen- 
tial inquiry in the replevin suit as well as 
under the attachment in this eourt; so that 
in the former cause, the court of law, in ad- 
judicating upon the claim of the plaintiff to 
the possession of the raft, may incidentally 
decide upon the right of the defendant to 
salvage compensation. This, however, will 
not necessarily be the case. The right of 
possession may very possibly be determined 
without drawing in question the validity of 
the asserted lien. For instance, inasmuch as 
at common law the right of possession of 
chattels, by virtue of a lien, depends on a 
-continued occupancy and holding of the thing 
+o which it is claimed the lien attaches, and 
as any voluntary relinquishment of the ac- 



tual possession, however temporary, may 
have the effect of discharging and extin- 
guishing the lien,— Meany v. Head [Case No. 
9,379]; Ex parte Foster [Id. 4,960]; Story, 
Bailm. § 440, 588,— the court of law might 
be bound to adjudge the property in suit to 
the plaintiff in the action of replevin, in case 
the defendant failed to prove an uninter- 
rupted holding of it, under his salvage in- 
cumbrance. This would leave the actual 
right of the salvors wholly out of view. 

I do not say that the supreme court cannot 
shape the issues in the replevin suit so as to 
determine the question of salvage, and so 
as also to settle between the co-salvors them- 
selves the proportions of the whole sum 
awarded, which may be due to each of them 
respectively, or that they cannot compel the 
payment of what may be found due, by 
means of the replevin bond; but only that it 
is by no means clear that these things must 
and will be settled in the action at law. It 
is manifest, however, that the procedure req- 
uisite to accomplish those objects would be 
but little in consonance with the course of 
practice in law courts, and would be an awk- 
ward and ungainly mode of dealing with 
the interests of salvors. 

There are several cases to be found in the 
reports of the courts of this state which 
evince the difficulty of rendering a judgment 
in a replevin suit which shall coincide fully 
with the true rights and equities of the par- 
ties. See Beraus v. Beekman, 3 Wend. 667; 
Rogers v. Arnold, 12 Wend. 32; Pierce v. 
Van Dyke, 6 Hill, 613; Anstice v. Holmes, 
3 Denio, 244. 

Moreover, even if the questions to be tried 
in the two suits were identical, the differ- 
ence between the remedies awarded and the 
fact that the remedy in admiralty by at- 
tachment of the property itself is more sure 
and expeditious than that given at law, 
would operate strongly in inducing the court 
not to exercise its discretionary power over 
the suit in this court, in such manner as to 
give a preference to the more dilatory and 
uncertain procedure at law. 

And it is manifest that the difference indi- 
cated by Judge Story, in the case already 
cited, — Certain Logs of Mahogany [supra], — 
between the parties to the two actions, would 
deter the court from arresting the one in 
rem. In addition to the reasons governing 
that case, there should, in the present case, 
be added the consideration that the several 
libellants may have interests in the suit 
which are wholly different It is the daily 
business of admiralty courts to adjudicate 
between salvors themselves the appropriation 
of the salvage reward, in the action institut- 
ed against the property salved; and salvors 
are not driven to separate suits for the pur- 
pose of procuring such adjustments. This 
end could not be attained with any conven- 
ience or celerity in a suit in replevin. The 
direct issues could hardly embrace the ques- 
tions arising between the salvors; and a suit 
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upon the bond given to secure the damages 
sustained by the defendant, even if his serv- 
ices could be in this manner fully remuner- 
ated, would scracely avail to the benefit of 
the co-salvors, -who are not parties to the rec- 
ord in the replevin suit. 

Nor is the fact to be lost sight of, in esti- 
mating the importance of these differences 
in the two proceedings, that even if in the 
replevin suit a judgment might be given de- 
termining the right of the salvage reward, 
and the amount to be allowed therefor, such 
judgment must, in conformity to the course 
of law courts, be rendered solely in favor of 
the defendant in the action, he alone appear- 
ing on the record to maintain that interest. 
The proceeds of any recovery must go into 
his hands, leaving his co-salvors to the in- 
convenience of separate actions against him 
for the recovery of their shares. The admi- 
ralty court, on the other hand, acts directly 
upon the property and its proceeds, and ad- 
ministers their distribution according to the 
rights of all parties, whether litigants in the 
original proceedings or not 

Again: In a replevin suit against salvors, 
they may be drawn into controversies be- 
tween outside parties on conflicting claims 
to the property saved, or to the true right to 
its possession, in none of which matters they 
have any interest. Their right attaches to 
the property saved, irrespective of the own- 
ership of it, or to the possessory interests of 
others. To determine and satisfy their right 
does not involve the necessity of inquiring 
into the title or privileges of other parties, 
and salvors ought not to be compelled to 
forego the peculiar and expeditious remedy 
allowed them in admiralty, and to abide the 
result of protracted and entangled litigation 
with others as to the possession of or title 
to the property subject to their incumbrance. 

Upon these considerations, I do not re- 
gard the claimant as entitled to the interpo- 
sition for which he asks; and am equally 
clear that to grant the application considered 
as addressed to the discretion of the court, 
upon grounds of comity or otherwise, would 
be inexpedient, and, indeed, unjust. The pa- 
pers before me do not show that there is 
any pending conflict of jurisdiction over the 
subject-matter, between the state court and 
this court. The libellant has no manual or 
positive possession of the timber given him 
by the process of this court, under which he 
resists or thwarts the writ of replevin is- 
sued by the state court The question, so 
far, is merely a speculative one, whether the 
arrest under the law writ or the attachment 
shall be the effective one; and until the op- 
posing action of the marshal and sheriff, un- 
der those processes, shall make it necessary 
to determine that point, this court will for- 
bear intermeddling with it, and leave the ac- 
tion here to take the usual course. The mo- 
tion to supersede or stay the action brought 
in this court is accordingly denied. The costs 
of the motion are to abide the decision of 
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the cause upon the merits. Order accord- 
ingly. 

[The libelants were allowed ?50. Case No. 
11,529.] 



Case M"o. 11,589. 

RAFT OF SPARS. 

[Abb. Adm. 485\] * 

District Court, S. D. New York. Feb., 1849- 

Admiraltt Jurisdiction — Drifting Raft — - 
Salvage— Compensation— Distribution. 

1. The rescuing a raft of timber found adrift 
in harbor, and floating out to sea unaccompan- 
ied by any person, is in its nature a maritime 
salvage service, for which salvage compensation 
may be awarded. 

[Cited in Fifty Thousand Feet of Timber, 
Case No. 4,783; Salvor Wrecking Co. v. 
Sectional Dock Co., Id. 12,273; Raft of Cy- 
press Loss, Id. 11.527; Haltby v. Steam 
Derrick Boat, Id. 9,000; Cope v. Vallette- 
Dry-Dock Co., 119 U. S. 630, 7 Sup. Ct. 
33S; CoDe v. Valletta Dry-Dock Co., 16 Fed. 
926; Seabrook v. Raft of Railroad Cross- 
Ties, 40 Fed. 597; Bywater v. A Raft of 
Piles, 42 Fed. 918.] 

2. The law governing such cases in England, — 
considered. 

3. The considerations- which should govern the 
court in adjusting the amount of salvage com- 
pensation, and its distribution amongst the sal- 
vors, in case of timber found adrift and rescued, 
—stated. 

[Cited in Cope v. Vallette Dry-Dock Co., 10- 
Fed. 145; The Orange, 46 Fed. 408.] 

This was a libel in rem, filed by John S. 
Keteltas, with whom other libellants were 
afterwards joined on petition, against a cer- 
tain raft of spars, to recover compensation for 
salvage service. The cause was brought be- 
fore the court in May, 1848, on a motion to set 
aside the action or stay proceedings in it, un- 
til a replevin suit which had been commenced 
in the supreme court of the state of New 
York, by the owner of the timber against the 
libellants, who claimed to hold it hy virtue 
of a lien for their salvage, should be deter- 
mined. The decision of the court denying 
that motion is reported [Case No. 11,52S]. 
The cause now came up for final hearing. The 
grounds of the libellants' claim are fully 
stated in the opinion of the court. 

BETTS, District Judge. The libellants 
claim a salvage reward for arresting a raft 
of sixteen spars, which they found afloat be- 
low the Narrows, and towing it ashore and, 
securing and watching it there, until it was 
removed by the claimants. On the night of 
the 7th of April last, the spars floated out 
of a basin on the East river, in this harbor, 
where they had "been kept by the claimants, 
and at daybreak the next morning were dis- 
covered by the libellants, drifting to sea on 
a strong ebb tide, about a half a mile from 
the shore. Evidence was given by the claim- 
ants tending to show that the spars must have 
been tortiously abstracted from the basin; 

i [Reported by Abbott Bros.] 
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but if the fact was so, there is no proof con- 
necting the libellants with the commission of 
any improper act, or the knowledge of it in 
respect to the spars. They were eleven or 
twelve miles below the city, out in boats op- 
posite their residence engaged with their fish- 
ing-nets, when the raft was discovered float- 
ing past them. 

The spars were, at the time, secured to- 
gether by a chain passing through staples 
driven into the end of each log, and unaccom- 
panied by any person. The whole body was 
drifting off to sea at the rate of two to three 
and a half knots the hour. It was proved, 
that at that period of the year little or no 
flood tide makes up the channel below the 
Narrows; so that it must be nearly hopeless 
that the raft would be floated back into the 
harbor or its coasts by a return tide. 

One of the libellants rowed off in his boat 
alone to the raft, fastened a line to it, and 
towed or turned it within his fishing hedges 
or poles, so as to stay or check its progress 
to sea; and then two other boats put off suc- 
cessively with two of the libellants in each, 
to his assistance, and the five persons, by aid 
of the three boats and an anchor, succeeded 
in towing and warping the raft to the beach 
and making it fast there. They were occupied 
in this business from daylight to between 
seven and eight o'clock in the morning,— a 
period of about two or three hours. 

It is contended, 1. That no case is made out 
by the libellants which falls within the juris- 
diction of the court. 2. That at most, the 
transaction was mere towage, and not one 
of a salvage character^ 

In my opinion, the relief given on the oc- 
casion was in its nature maritime salvage, 
and accordingly the claim for remuneration 
may be pursued by the libellants in this court. 
The English admiralty clearly admit the prin- 
ciple that' services of this description are of 
a salvage quality; but it is held that mari- 
time courts cannot take cognizance of the case 
when the service is rendered within the body 
of a country, the jurisdiction then appertain- 
ing to the courts of law; and the admiralty 
court would be subject to interdiction if it at- 
tempted to entertain a salvage claim for such 
service. 

Nor was that impediment to the jurisdic- 
tion of the court removed or so enlarged by 
the act of 3 & 4 Vict. c. 65, § 6, as to em- 
brace a ease like the present, because the pro- 
vision of the act is limited "to any ship or 
sea-going vessel." Raft of Timber, 2 W. Rob. 
Adm. 251. 

The last decision was rendered previous to 
the passage of the act of 9 & 10 Vict. c. 99, 
§ 40, which gives the admiralty jurisdiction in 
salvage, for services performed, "whether in 
the case of ships, goods, or other articles found 
at sea or cast ashore;" and the provisions of 

2 That towage may be a salvage service when 
rendered under circumstances of difficulty or 
danger, &c, see The H. B. Foster [Case No. 
6,290]. 



the latter act, carry the jurisdiction of the 
English admiralty no further than its accus- 
tomed exercise in the United States. Waring 
v. Clark, 5 How. [46 TJ. S.] 441; The Wave 
[Case No. 17,297]. 

In the present case, the raft was adrift on 
tide-waters, rapidly floating out to sea, and 
its rescue was clearly an act of salvage serv- 
ice. The court has, on a former occasion, ex- 
pressed the opinion that the institution of an 
action of replevin by the claimants, did not 
affect the jurisdiction of this court (Raft of 
Spars [Case No. 11,528]), and that those pro- 
ceedings were not of a character to afford the 
libellants a ready and full recompense, so as 
to render it equitable that they should be re- 
strained to their remedy in the court of law 
under that proceeding. 

The service rendered by the libellants, al- 
though opportune and valuable to the claim- 
ants, was not in itself one of hazard, or char- 
acterized by any features of extraordinary 
merit. One man in a boat met the raft com- 
ing down on the tide, and was enabled alone 
to turn its direction and bring it within the 
check of his fishing stakes, and then, by aid 
of two other small boats, to tow it to the 
beach. The distance it was so carried was 
only about half a mile, and only about three 
hours' time was occupied in that service. If 
the raft had been reclaimed at that stage 
of the transaction, it is manifest a slight com- 
pensation would have covered all that could 
have been justly demanded. 

The shore at that place is exposed to the 
sea surf, and it became necessary for the pres- 
ervation of the raft, to separate the logs and 
get them on to the beach, and so secure them 
with stakes and lines as to protect them from 
being washed off by the surge and tide. To 
accomplish this, the day was spent by five 
men, most of the time in the water, and they 
were afterwards compelled to keep a watch 
over the timber at high tide, to guard against 
its being swept away. This service continued 
for four or five days, but was no way hazard- 
ous or laborious. 

The libellants took the earliest measure to 
have notice published in a city paper, of the 
rescue of the raft and its situation. In every 
thing within their power to do, their conduct 
appeai-s to have been upright, correct, and 
prompt. When the raft was discovered by the 
claimants, the highest compensation inti- 
mated by them for the services of the salvors 
was the sum of §30, and that implied offer 
was accompanied by insulting and discrediting 
suggestions, respecting the manner the libel- 
lants came in possession of the raft; and was 
followed by an arrest of the timber on a 
writ of replevin. 

The spars were estimated to be worth from 
$600 to $800, and from the state of the 
weather and the season of the year, there is 
reasonable ground to believe they might have 
been reclaimed by the claimants without the 
interposition of the libellants. This, however, 
must be merely conjectural, and if it had so 



£20 Fed. Cas. page 175] 



(Case No. 11,530) RAGSDALE 



turned out, there must, most probably, have 
been considerable delay and augmentation of 
■expense in effecting their recovery. 

The persons sent out in pursuit of the raft, 
arrived at the Narrows at about 10 a. m., five 
hours after it had been secured by the libel- 
ants, about a mile below that place. If it 
■continued moving on the tide at the rate of 
two and a half miles the hour, it would, at 
ten o'clock, have been fourteen miles out at 
sea below the Narrows. It is hardly sup- 
posable that the raft, at that distance, would 
have been discernible by persons in pursuit of 
it, nor, if tidings were obtained of its direc- 
tion, but that considerable expense must have 
been incurred in getting it back. 

I do not consider the situation of the raft 
to have been desperate, nor but there was a 
reasonable chance of its being thrown back 
upon Coney Island or Staten Island, by a 
flood tide; for although the evidence shows 
that the ebb tide or current chiefly prevailed 
at that season, yet it is proved by the claim- 
ants, that the raft four or five days after- 
wards, was floated back to the city with great 
ease, upon the flood tide. 

Under the circumstances, the libellants are, 
in my opinion, entitled to a .compensation be- 
yond what was proposed by the claimants, 
but not an extraordinary one, amounting in 
any degree to what was demanded by their 
counsel, to the one half or one third of the 
value of the timber, or even $100, the sum 
suggested by the libellants before suit brought 

I shall award them the sum of §50, with 
■costs, considering that a reasonable compen- 
sation for the actual service performed by the 
libellants. As four of the libellants were 
Lired men in the employment of Keteltas, and 
as the whole business was under his direction 
and at his expense, $30 of the amount is to be 
paid to him, and $5 to each of the other libel- 
lants. Decree accordingly. 



Case No. 11,530. 

Id re RAGSDALE. 

[7 Biss. 154.] i 

District Court, D. Indiana. April, 1876. 

BAXKUOPTcr— Failure to Keep Books— Dis- 
charge — Tradesman. 

A bankrupt who is engaged in farming and 
trading live stock is not a tradesman within the 
meaning of section 5110 of the United States 
Revised Statutes, and a "failure to keep nroper 
l)ooks of account" will not he a valid objection 
to his discharge. 

In bankruptcy. Henry C. Duncan et al., 
who are creditors of the bankrupt [William 
Ragsdale], filed SDecifications of the grounds 
of their objection to his discharge, alleging 
(1) failure and refusal of bankrupt to sur- 
render all his property; (2) failure to keep 
proper books of account; (S) fraudulently 
procuring assent of creditor to discharge. 

i [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission J 



These allegations being denied by the bank- 
rupt, and issue joined thereon, the matters 
in controversy were referred by the court to 
Noble C. Butler, Esq., one of the registers in 
bankruptcy thereof, for report and finding; 
who, after hearing the evidence, reported the 
testimony and the following opinion. 

Howk & Tuley and Riley & Iseminger, for 
bankrupts. 
"Wilson & Dana, for opposing creditors. 

By NOBLE C. BUTLER, Register: 
The proof does not sustain either the first 
or third specifications filed by the creditors. 
As to the second specification, it is shown 
that the bankrupt was engaged in farming 
and trading. His trading consisted in buy- 
ing and selling live stock. The character of 
the "books of account" kept by him is re- 
vealed by his answers to questions 73, 79, 80, 
81, 82, 83, and a statement by him just at 
the close of his answer to 132, upon an exam- 
ination under section 5086, Rev. St. U. S., 
the record of which is introduced as part of 
the evidence herein. They were evidently 
very imperfect. He did not keep an account 
of all his sales, and he thinks his books 
would "show about two-thirds or three-quar- 
ters of his business" only. They could hard- 
ly be considered "proper books of account" 
within the meaning of the law (Rev. St. U. 
S. § 5110), which while it does not enjoin 
any particular form of book-keeping, cer- 
tainly requires that it should exhibit a full 
and accurate account of one's business trans- 
actions. But the law imposes this duty up- 
on merchants and tradesmen. It is not 
claimed that the bankrupt is a merchant 
(who is defined to be, in one sense, a "trad- 
er," by Webster, and by Burrill and Bouvier 
in their Law Dictionaries), but that he is a 
tradesman. It will be observed that this is 
not the same expression used in section 5021, 
which makes the stoppage of payment of 
commercial paper by a "trader" an act of 
bankruptcy. According to the decision un- 
der this section, and the definition of the 
term by the English courts, the, occupation 
of the bankrupt may be designated as that 
of a "trader." And primarily these words 
"trader" and "tradesman" mean one who 
trades, and they have been treated by the 
courts in many instances as synonymous. 
But, in their general application and usage, 
I think, they describe different vocations. 
By "tradesman" is usually meant a shop- 
keeper. Such is the definition given the 
word in BurriU's Law Dictionary. It is used 
in this sense by Adam Smith. He says 
(Wealth of Nations): "A tradesman in Lon- 
don is obliged to hire a whole house in that 
part of the town where his customers live. 
His shop is on the ground floor," etc.', etc. 
Dr. Johnson gives it the same meaning, and 
quotes Prior and Goldsmith as authorities. 
It was held by Bell, X, in 4 Pa. St. 472, to 
mean, in the United States, a mechanic or 
artificer whose livelihood depends on the 
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labor of his hands; or, in a more enlarged 
sense, any person engaged in mechanical 
pursuits or employments; but the English 
definition seems to be more accurate even in 
this country. The bankrupt, however, does 
not come within either of these descriptions 
of a tradesman; and, for this reason, I think 
that section 5110 does not apply to him. I 
find, therefore, on the whole, that the speci- 
fications ought to be dismissed. 

GRESHAM, District Judge. The ruling of 
Mr. Register Butler is approved, and the 
clerk will make the proper entry. 



RAG SD ALE (UNITED STATES v.). See 
Case No. 1(5,113. 



Case jSTo. 11,531. 

RAHILLY v. WILSON. 

[5 Chi. Leg. News, 217; 17 Int. Rev. Rec. 46.] 

District Court, D. Minnesota. Nov. 29, 1872.1 

Warehouse Receipts — Nature of and Nego- 
tiability of — Fraudulent Preference. 

1. The warehouse receipt acknowledges that 
the amount of grain stored belongs to the depos- 
itors, that the title did not pass to the ware- 
housemen, and the presentation of the certifi- 
cate entitled the owner to the possession, not of 
the specific kernels of wheat deposited, but to 
the quantity specified in the receipt, and con- 
tained in the warehouse named therein. 

2. That the general property is in the holder, 
and the warehousemen are bailees; that, when 
no statutory law regulates them, they have, by 
the usage of trade, a certain negotiable qual- 
ity; that they pass from hand to hand, and the 
indorsement and delivery of them transfers the 
title to the property as effectually as if the 
property itself had been delivered. 

3. The effect of mixing the grain in the ware- 
house with other grain considered. 

4. The rights of the purchaser of the out- 
standing receipts as against the assignee in 
bankruptcy stated. 

5. Held, under the facts in this case, that the 
bank was guilty of an attempt under the bank- 
rupt act to obtain a fraudulent preference in 
receiving the warehouse receipts, and can claim 
nothing on the ground that reliance was placed 
upon the legal status of warehouse receipts. 

[This was an action by Patrick H. Rahilly 
against Wilford L. Wilson, assignee of Atkin- 
son & Kellogg.] 

Bigelow, Flandrau & Clark, for complain- 
ant. 

E. C. Palmer & James Gilfillan, for as- 
signee. 

Geo. L. Otis, for First National Bank. 

NELSON, District Judge. This case is one 
of general interest, and involves questions 
of importance to the business community, or 
at least to that portion of it dealing in the 
staple products of this state. The suit is 
brought to settle the title to twenty-one thou- 
sand five hundred bushels of wheat, or its 

i [Affirmed in part in Case No. 11,532.] 



representative in money, now lying in the- 
depository of the bankrupt court. Geo. At- 
kinson & Co. and their successors, Atkinson 
& Kellogg, were engaged at Lake City a& 
warehousemen and commission and forward- 
ing merchants, during the fall of 186S, and. 
up to December 8th, 1870, when they filed 
their petition in bankruptcy, and were adju- 
dicated bankrupts. The firm of George At- 
kinson & Co. was composed of George Atkin- 
son alone until April 1st. 1870. when Kel- 
logg became a partner. The old name was- 
used until September, and was then changed 
to Atkinson & Kellogg, and so continued un- 
til their failure, at which time they had in 
their warehouse the wheat in controversy,, 
which was taken possession of by their as- 
signee. At the date of their bankruptcy 
they had outstanding warehouse receipts is- 
sued to farmers to the amount of about thir- 
ty-five thousand bushels, representing Nos. 
1 and 2 grades of wheat, and two receipts to- 
the amount of twelve thousand bushels, is- 
sued as collateral security for the payment 
of three drafts given to pay an overdrawn 
bank account with then* bankers to the 
amount of ten thousand dollars. These two 
receipts were issued to the drawee named 
in the drafts, and they had been indorsed 
over to their bankers. They represented 
twelve thousand bushels of wheat, and are 
now held by the First National Bank of St. 
Paul, having come into its possession in the 
course of a transaction which will hereafter 
be considered. The complainant, a farmer 
to whom some of these receipts had been is- 
sued in behalf of himself, and the others hold- 
ing receipts to the amount of thirty-five thou- 
sand bushels, filed this bill against the as- 
signee, and seeks to appropriate the fund 
exclusively to the payment of their receipts. 
The bank by stipulation is made a party de- 
fendant, has answered the bill, and also- filed 
a cross bill, alleging that it has, to the extent 
of its claim, a prior right to payment out 
of the fund in court. Both suits are heard 
together upon proofs taken. 

The complainant, Rahilly and other own- 
ers, on whose behalf he sues, held receipts- 
in the following form: 

— 1869. 



cig Lake City, Minn., — 

O 5 

^s^ • Warehouse of George Atkinson & Co. 
o f g? § Received in store, of P. H. Rahilly, 
»?*a Dus h. No. Wheat. 

2 m g. s= (Signed) Geo. Atkinson & Co. 

J-sf.3 Per Atkinson. 

The receipts issued by Atkinson & Kellogg 
were similar, with the addition of the words, 
"subject to warehouse charges and advan- 
ces," and an omission of the words "in 
store." The contract, as expressed upon the 
face of the receipts, in my opinion indicates 
a bailment. The signers were recognized in 
the community as warehousemen, and were 
engaged in storing, buying and shipping 
grain, and their receipts have a well-defined 
character. Unless there is something ex- 
pressed upon their face which controls the 
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contract, the law fixes the relationship of the 
parties. This contract acknowledges that 
the amount of grain stored belonged to the 
depositors, that the title to the property did 
not pass to the warehousemen, and the pres- 
entation of the certificate entitled the owner 
to the Dossession, not of the specific kernels 
of wheat deposited— that would, from the na- 
ture of the article, be impossible— but to the 
quantity specified in the receipt, and contain- 
ed in the warehouse named therein. The 
warehouse named designates the place 
where the particular wheat is, to which the 
title is in the holder of the certificate. All 
the modern adjudicated cases are uniform in 
recognizing these receipts, without reference 
to their form, as representatives of the prop- 
erty mentioned in them. The general prop- 
erty is in the holder, and the warehousemen 
are bailees. Where no statutory law regu- 
lates them, they have by the usage of trade 
a certain negotiable quality. They pass 
from hand to hand, and the indorsement and 
delivery of them transfers the title to the 
property as effectually as if the property it- 
self had been delivered. Rice v. Minn. & N. 
W. R. Co., 1 Black [G6 U. S.] 3S2. The pro- 
tection of the trade and commerce of the 
great cereal-producing section of this coun- 
try makes it a necessity that warehouse re- 
ceipts should have this assignable quality; 
and further, that a warehouseman must be 
estopped from denying that he has the arti- 
cles mentioned, either as against an indorsee 
or assignee who has taken them in the course 
of business,, or purchased them in good faith. 
McNeil v. Hill [Case No. 8,914]; 11 Ohio St. 
310; 17 Wis. 351; 19 N. T. 330: [Gibson v. 
Stevens] 3 How. [49 U. S.] 397; Harris v. 
Bradley [Case .No. 6,116]. 

It is claimed by the counsel for the as- 
signee that the contracts on their face, in 
connection with the testimony of the par- 
ties in regard to them, indicate a sale or a 
mutuum, and that the title to the specific 
wheat deposited passed to the warehouse- 
men. I do not so understand the force of 
the testimony. True, Rahilly and others 
brought their wheat and deposited it in a 
common hopper and consented to the mix- 
ing of the same, so that the specific deposit 
could not be identified, but that fact did not 
change the ownership. The mixing of the 
wheat did not cause such a change in spe- 
cies that the mixture could not be identified; 
and it is only upon such an absolute change 
that the rights of owners would be jeopard- 
ized. The whole mass being of the same 
grade, it was an easy matter for each own- 
er to obtain the amount and kind that his 
receipt called for. But it is urged the ware- 
housemen, in violation of their contract by 
an unauthorized shipment, converted the 
wheat in part. The testimony so shows, but 
this did not deprive the receipt-holders of 
the right to share pro rata in the amount 
that remained, and any diminution must be 
borne by the owners in proportion to their 
20FED.CAS. — 12 



interest in the whole mass stored. So, also, 
if the bailees, by a purchase, replaced any 
portion of that converted and mixed it with 
the wheat remaining, it enured to the bene-; 
fit of the receipt-holders. I think there can 
be no doubt about this, even if it was not 
their intention to replace it, for the confu- 
sion of property on their part without the 
consent of the owners, subjected the whole 
mass to the claim of the holders of the re- 
ceipts. If Atkinson & Kellogg purchased 
wheat after the conversion to supply the 
place of that deposited, the outstanding re- 
ceipt-owners would be entitled to it as 
against the assignee in bankruptcy; and so, 
also, if out of the proceeds of wheat wrong- 
fully sold they procured other wheat with- 
out any intention of replacing it, for the 
reason that the property entrusted to the 
bailees still is taken to belong to the bailor, 
notwithstanding any change it may have un- 
dergone, so long as such property can be 
identified and distinguished from all other 
property. "The product or substitute of the 
original thing," says Lord Ellenborough, 2 
Maule & S. 562 (see Russ. Fact p. 172), "still 
follows the nature of the thing itself, so 
long as it can be ascertained to be such; and 
the right ceases where the means of ascer- 
tainment fail." Scott v. Surman, Willes R. 
400; 1 Salk. 162; 1 Term R. 369; 3 P. Wms. 
185. It is in proof that Atkinson & Kel- 
logg, just before their bankruptcy, purchased 
18,000 bushels of wheat, and mixed it with 
that stored in their warehouse. This fact, 
in connection with their admissions that the 
wheat on hand at that time did belong to 
the depositors, and their offer to make an 
assignment to them or for their benefit, Is 
very strong evidence to my mind, of their 
intention to make the substitute as far as it 
would go with wheat purchased either from 
their own means or out of the proceeds of 
that unlawfully sold. The complainant, 
therefore, even if it shall be admitted that 
all of his wheat had been taken from the 
warehouse at the time the eighteen thousand 
bushels were put in, was still entitled to 
share in this mass upon the view above tak- 
en of this branch of the case. 

It may be urged that the property of per- 
sons who were depositors to the general 
mass later than some, would be thus depriv- 
ed of it to the extent necessary to enable the 
warehousemen to fulfill their prior contracts. 
If they were able to perform on their part 
and provide for all their outstanding re- 
ceipts, no injury would result thereby, and 
inasmuch as the depositors have all consent- 
ed originally to the mixing of the wheat in 
mass, they assume the risk of any diminu- 
tion from the wrongful acts of their bailees. 
The general creditors also cannot complain. 
The receipt-holders" have not voluntarily part- 
ed with their title to the property; they 
have not been privy to the invasion of their 
rights. It is only through the tortuous acts 
of the bailee, that they are unable to obtain 
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all of the -wheat belonging to them, and their 
property ought not, therefore, to be taken to 
pay other creditors. They stand upon a dif- 
ferent footing from general creditors, except 
so far as there may be a deficiency in the 
amount of wheat in the warehouse [at the 
time of the failure of their bailees.] 2 

The case in 36 111. 150, does not militate 
against the view above expressed. If in 
that case, the warehousemen had completed 
their outstanding contracts for delivery of 
grain, paid their money and taken it in store, 
mixing it with that belonging to the receipt- 
holders, and then made the assignment, non 
constat but that the court would have sub- 
jected the whole mass, to take up the -out- 
standing receipts. The court held that the 
assignment having been made of the ware- 
house, and also of certain executory con- 
tracts for delivery of grain, the assignees 
agreeing to turn out the grain already stored 
to the owners, they were not bound to give 
the wheat which they afterwards purchased 
with their own money, although it had been 
mixed with the other grain; for the reason 
that the outstanding receipt-holders had no 
lien upon the contracts, or the money paid 
out by the warehousemen or their assignees 
to fulfill them. I am inclined to think, how- 
ever, that Rahilly can assert no claim to the 
mass, for the wheat deposited previous to 
April 1, 1S70. He was aware of the change 
made in the firm on that day, and took no 
steps to ascertain the condition of his receipt 
with reference to the new firm. He, there- 
fore, so far as any deposit with Atkinson 
alone is concerned, must look to his individ- 
ual assets, if there are any. 

The claim of the bank originates as fol- 
lows: It appears that besides keeping a 
warehouse, the bankrupts were buying wheat 
on commission for Eames & Co., of St. Paul, 
and shipping during the season of naviga- 
tion. They purchased wheat and gave 
checks on their bankers, Williamson & Co., 
in payment. Whenever their account was 
overdrawn, they gave drafts on Eames & 
Co., to cover any deficiency, which were 
placed to their account. The amount of 
wheat shipped by them during the season 
and up to the close of navigation on the loth 
of November, 1870, was twelve thousand sev- 
en hundred bushels more than they had been 
paid for, and their commissions unsettled 
amounted to about six thousand dollars in 
addition. Between the 15th and 17th of No- 
vember they gave Williamson & Co. three 
drafts upon Eames & Co. for $10,000 in the 
aggregate, which were placed to their credit, 
and balanced their overdrawn bank account. 
These drafts were sent to their correspond- 
ent (the First National Bank of St. Paul) for 
collection, and when presented were taken 
up by a check on the National Marine Bank, 
the payment of which was refused. Eames 
& Co., when the cheek was returned to 
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them after presentation and refusal of pay- 
ment, gave up the drafts to the First Na- 
tional Bank, which returned them to Wil- 
liamson & Co., and Atkinson & Kellogg were 
notified. Warehouse receipts were then de- 
manded from Atkinson & Kellogg as securi- 
ty. Subsequently an arrangement was made, 
by which Atkinson, on the 23d November, 
issued two warehouse receipts to Eames & 
Co. for twelve thousand bushels of wheat, 
which were immediately indorsed to Wil- 
liamson, and the check upon the National 
Marine Bank given him, upon which he sur- 
rendered the drafts. These receipts were 
attached to the check, and it was again left 
with the bank for collection. On the 27th 
of November, the check and receipts were 
returned to Williamson & Co., their corre- 
spondents having learned of the failure of 
Eames & Co. At this time, and for several 
days previous, the receipt-holders had be- 
come alarmed at the state of Atkinson & 
Kellogg's affairs and were clamoring for 
their wheat or the money, and Atkinson & 
Kellogg had admitted the day before they is- 
sued the wheat receipts to Eames & Co., that 
the wheat in the warehouse belonged to them 
and were preparing to place it in the hands 
of assignees to be properly "distributed. Up 
to this time the bank had kept itself free 
from any liability in the matter, but on the 
29th of November it loans $10,000 to William- 
son & Co., upon their note with the dishon- 
ored cheek of Eames & Co., and the ware- 
house receipts as collateral security. The 
officers of the bank at this time were aware 
of the insolvency of Atkinson & Kellogg, or 
at least the facts within their knowledge 
should have put any prudent and cautious 
person on his inquiry. The president knew 
that Atkinson & Kellogg could not meet the 
drafts drawn after they were dishonored, 
and that they depended upon the credit of 
Eames & Co. to aid them, which was not suf- 
ficient, even although accompanied by their 
warehouse receipts. Aside from this, the 
testimony of Sterry and Stocker is conclu- 
sive that information was given by them to 
the president before the loan to Williamson 
& Co., that Atkinson & Kellogg were insol- 
vent and unable to meet their liabilities. - 
Williamson & Co. were attempting to get se- 
curity from Atkinson & Kellogg, for the pur- 
pose of saving themselves. 

In all of their transactions the credit was 
given to Atkinson & Kellogg, and when ap- 
plied to for warehouse receipts, there is no 
evidence to show that they believed the 
wheat held by them in store belonged to 
Eames & Co. The whole effort on their part 
was to secure their debt, which was finally 
effected to their satisfaction in the manner 
stated. The bank was cognizant of many 
of the facts related, or sufficient, at least, to 
have warned it not to receive the warehouse 
receipts. The transaction being an attempt 
to obtain a preference on the part of William- 
son & Co., over other creditors of Atkinson 
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■& Kellogg, was a fraud according to • the 
bankrupt act, and the hank officers were 
privy to facts enough not to have lent their 
Aid to "Williamson & Co. in their attempt to 
secure it. The bank was not a bona fide 
holder for value, and can claim nothing up- 
on the ground that reliance was placed upon 
the legal status of warehouse receipts. The 
president knew as early as the 23d of No- 
vember, at the time they were issued, for 
what purposes they were given, and all of 
the evidence is conclusive upon the question 
■of notice. It can claim nothing, therefore, 
in my opinion, as against the complainant, 
•and those on whose account he sues. 

I confess this case is not free from doubt, 
but the equities are with the complainant 
•and the relief must be granted. 

Many objections to testimony have been 
made, but there are facts enough proved, ir- 
respective of the objectionable testimony, to 
justify the conclusion arrived at I will 
therefore overrule all of them. A decree will 
be entered for the complainant with a refer- 
ence to the clerk as master to report after 
testimony taken how the money shall be dis- 
tributed, 

[On. appeal to the circuit court, the decree of 
this court was in part affirmed. Case No. 11,- 
532.] 



Case No. 11,533. 

RAHILLY v. WILSON. 

[3 DM. 420; i 1 Cent. Law J. SO.] 

Circuit Court, D. Minnesota. Dec, 1873.2 

"Wakeiiousb Graix Receipts — Sale — Bailment. 

"Where grain is stored in an elevator ware- 
house with the understanding implied from the 
known and invariable course of business, that 
it may be sold by the warehouseman, and that 
when the depositor shall be ready to surrender 
the receipt of the warehouseman therefor, the 
latter will give the highest market price or the 
same amount of grain of the like quality, but 
not the identical grain deposited, nor grain from 
any specific mass, the transaction is a sale and 
not a bailment. Criteria of sales and bail- 
ments stated. 

[Cited in McCabe v. MeKinstry, Case No. 8,- 
667; The Pietro G., 38 Fed. i50.] 

[Cited in Barnes v. MeCrea, 75 Iowa, 271, 39 
N. W. 394: Fishback v. Van Dusen, 33 
Minn. 123, 22 N. "W. 249.] 

This is an appeal in bankruptcy from the 
■decree of the district court, granting the re- 
lief prayed In the original- bill of Patrick 
Rahilly, filed for himself and the other ware- 
house grain receipt holders, and dismissing 
the cross bill of the First National Bank of 
St. Paul. The suit was brought in the dis- 
trict court to settle the title to twenty-one 
thousand five hundred bushels of wheat, or 
its representative in money, now lying in 
the registry of that court. George Atkinson 
& Co. and their successors, Atkinson & Kel- 
logg, were engaged at Lake City as ware- 
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•Judge, and here reprinted by permission.] 
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housemen and commission and forwarding 
merchants, during the fall of 1S68, and up to 
December 8th, 1870, when they filed their pe- 
tition in bankruptcy, and were adjudicated 
bankrupts. The firm of George Atkinson & 
Co. was composed of George Atkinson alone, 
until April 1st, 1870, when Kellogg became a 
partner. The old name was used until Sep- 
tember, and was then changed to Atkinson 
& Kellogg, and so continued until their fail- 
ure, at which time they had in their ware- 
house the wheat in controversy, which was 
taken possession of by [Wilford L. Wilson], 
the assignee in bankruptcy. At the date of 
their bankruptcy, they had outstanding 
warehouse receipts issued to farmers to the 
amount of about thirty-five thousand bushels, 
representing Nos. 1 and 2 grades of wheat, 
and two receipts dated November 23, 1870, to 
the amount of twelve thousand bushels, is- 
sued as collateral security for the payment of 
three drafts given to pay an overdrawn bank 
account with their bankers, to the amount of 
ten thousand dollars. These two receipts 
were issued to the drawee named in the 
drafts, and they had been endorsed over to 
their bankers. They represented twelve 
thousand bushels of wheat, and are now held 
by the First National Bank of St. Paul, hav- 
ing come into its possession in the course of 
a transaction which will hereafter be men- 
tioned. The complainant, a farmer, to whom 
some of these receipts had been issued, iu 
behalf of himself, and the others, holding re- 
ceipts to the amount of thirty-five thousand 
bushels, filed this bill against the assignee, 
and seeks to appropriate the fund exclusive- 
ly to the payment of their receipts. The 
bank, by 7 stipulation, is made a party de- 
fendant, has answered the bill, and also filed 
a cross bill, alleging that it has, to the ex- 
tent of its claim, a prior right to payment 
out of the fund in court Both suits were 
heard together in the district court upon 
proofs taken. 

The complainant, Rahilly, and other own- 
ers, on whose behalf he sues, held receipts in 
the following form: 



S*2 



Lake City, Minn., 



-, 1869. 



Warehouse of Geo. Atkinson & Co 
§=£§ Received in store, of P. H. Rahilly, 

*£% 1 ~ Busn - No. wheat. 

a, » b S (Signed) Geo. Atkinson & Co. 

3—2 > P er Atkinson. 

The receipts issued by Atkinson & Kellogg 
were similar, with the addition of the words 
"subject to warehouse charges and ad- 
vances," and an omission of the words "in 
store." 

The proofs show that Atkinson & Kellogg 
were the owners of an elevator in Lake 
City, constructed in the usual manner, for 
the purpose of receiving, storing and dis- 
charging grain— the elevating machinery be- 
ing propelled by steam. There are several 
similar buildings in the same city, and the 
proofs show that business in them is con- 
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ducted in the same general manner. The ; 
wheat is brought in by the farmers and is 
either purchased and paid for at the time by 
the proprietors of the elevators, or received 
by them and receipts issued therefor, like 
the one above copied. Wheat is classified or 
graded into -what is termed "No. 1," "No. 2," 
and "rejected." Wheat when received in 
either mode is tested, graded, and put into 
a common bin, each grade being kept dis- 
tinct, but all of the same grade is mingled 
together, and this is the invariable practice, 
and known to be so. The warehousemen do 
not keep the identical wheat on -hand for 
which receipts are issued, but sell and ship 
at their pleasure; at least the evidence 
shows that this is the general practice. The 
receipts specify no time for the delivery of 
the wheat to the depositor, but the usage or 
custom is that the holder may select his own 
time for presenting them, and demand either 
the market price of the grain on that day, or 
the quantity and quality of the grain called 
for in the receipt. It is expected that the 
ticket-holder will ■ give the • warehouseman 
who issued it the first privilege of buying, if 
he will pay as much as the holder can obtain 
elsewhere. In the event the holder sells to 
the warehouseman, the latter receives no 
storage, unless the grain has been carried 
over the winter; but if he demands grain, or 
sells the receipt to others, who demand grain 
instead of the market price or value, then 
the practice is to charge storage. The evi- 
dence shows that it seldom happens that the 
depositor demands grain, but almost inva- 
riably elects to take the money, that is the 
highest market rate of the grade of grain 
mentioned in the receipt on the daVj when he 
closes the transaction and surrenders the in- 
strument. The warehouseman often makes 
advances on these receipts, charging interest. 
The bankrupts, .in addition to receiving 
wheat of farmers and issuing storage tick- 
ets as above, also purchased wheat for 
themselves under an arrangement with 
Eames & Co. of St. Paul, whereby the latter 
were to allow them a commission or com- 
pensation for their services, of two cents per 
bushel. Wheat thus purchased was paid for 
by the bankrupts' own cheeks on local 
banks, and the bankrupts reimbursed them- 
selves by drafts drawn from time' to time on 
Eames & Co. on account of wheat shipped to 
them. All wheat thus purchased was grad- 
ed and put into its proper bin, mingled with 
wheat for which receipts or tickets were is- 
sued; and when shipments were made, the 
grain was taken from the amount in the ele- 
vator building. As wheat was being con- 
stantly received and constantly shipped, the 
amount in the elevator fluctuated from week 
to week. In the summer of 1870, before the 
new crop of that year came in, the bank- 
rupts* elevator was entirely cleared of grain, 
although many of their receipts, issued in 
1869, were then outstanding. The storage 
capacity of the bankrupts' warehouse was 
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about 60,000 bushels, although the amount 
of wheat which was received, handled and 
discharged therefrom in a year largely ex- 
ceeded this amount. When they failed they 
had on hand 21,500 bushels of wheat, of 
which about 18,000 had been purchased with- 
in a week previous to the failure and mixed 
with grain then in the building. To pay for 
this 18,000 bushels, the bankrupts drew 
checks on their local bankers, Williamson & 
Co. and between the loth and 17th of No- 
vember, 1870, drew in favor of these bank- 
ers three drafts on Eames & Co. for $10,000, 
which were dishonored and returned to Wil- 
liamson & Co. who demanded warehouse re- 
ceipts as security, and on the 23d day of 
November, when it was known that the 
bankrupts had stopped business, and were in 
failing circumstances, the bankrupts issued 
two warehouse receipts for 12,000 bushels, 
which afterwards came into the hands of 
the First National Bank of St. Paul, as col- 
lateral security, with full notice of all the 
circumstances. The district court held that 
this transaction was an attempt on the part 
of Williamson & Co. to obtain from the bank- 
rupts an illegal preference, contrary to the 
bankrupt act, and that the St Paul bank was 
affected with notice thereof, and it accord- 
ingly dismissed the cross bill of the last 
named bank, but decreed that the ordinary 
receipt holders were entitled to the grain 
on hand at the time the petition in bank- 
ruptcy was filed. From the decree dismiss- 
ing the cross bill, the St. Paul bank appeals, 
and from the decree on the original bill, the 
assignee in bankruptcy appeals. 

E. C. Palmer and James Gilfillan, for as- 

George L. Otis, for First Nat. Bank of St. 
Paul. 

Bigelow, Flandrau & Clark, for complain- 
ant, -Rahilly. 

DILLON, Circuit Judge. The proofs sat- 
isfy me that the invariable and known 
course of business at the elevator ware- 
houses in Lake City, was to mingle together 
all grain of the same grade, whether pur- 
chased outright and paid for at the time, 
or received on tickets specifying the grade 
and quantity and which contemplated the 
future delivery of the like amount of the 
same grade of wheat to the holders of 
such receipts when they should call for it, 
or the payment in money of the value of 
that amount and quality of grain. Those 
who deposited wheat must be taken to 
know, and in fact did know, that it would 
be thus mingled with other grain; that it 
would be shipped and sold by the ware- 
housemen, when the latter should deem 
it to be for their interests (for such was the 
uniform practice), and consequently if the 
depositor should demand wheat instead of 
the value of the wheat, he would not receive, 
unless by accident, any of the identical wheat 
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-deposited, nor any "of the Immediate mass 
into which it went. As wheat was being 
daily received and constantly shipped, the 
■amount on hand fluctuated from time to 
time. In July, 1870, there was not a bushel 
of wheat in the elevator building, although 
many receipts for the crop of the previous 
year, or years, were outstanding. The 
proofs show that it was very tmusual to de- 
liver wheat to the depositor, as he almost 
always chose to take the value of the 
amount and quality called for in the re- 
ceipt at the date when he desired to surren- 
der it and close the transaction. 

Under these circumstances the question is, 
what is the relation which exists between 
the grain depositor and the warehouseman? 
Is the depositor a bailor, simply, and the 
warehouseman a bailee, or is the former a 
seller, and the latter a purchaser, of the 
wheat? The district court held the former 
theory, and that the holders of outstanding 
receipts were entitled to the grain in the 
warehouse at the time of the failure of the 
bankrupts, and that as the amount therein 
-did not equal the amount called for in the 
outstanding receipts, they must share pro 
rata. This view proceeds upon the ground 
that the title in the grain deposited does not 
pass to the warehouseman, but remains in 
the depositor, and that the latter has the 
title at all times to an amount of wheat in 
the warehouse equal to that called for in 
his receipt; and it is contended that if sales 
■are made by the warehouseman, this is a 
conversion of the depositor's property, and 
if other like property is placed in the" ware- 
house, the law will imply that it is placed 
there in substitution for that which was 
wrongfully removed, and hence that the grain 
at any time on hand belongs to the depositors 
to the extent of their receipts or tickets. It 
seems to me that this view cannot be main- 
tained, and that it would lead to difficulties 
and confusion, and that it is against the estab- 
lished legal principles by which sales and 
bailments are discriminated. If this view 
is sound and the warehouse should burn 
without the fault of the owner, this would 
be a defence to any demand on the part of 
the ticket holder either for the wheat or its 
value— a proposition which cannot, I think, 
be maintained, and which is against the pre- 
cise point adjudged in several well-consid- 
ered cases. Chase v. Washburn (1S53) 1 
Ohio St. 244; South Australian Ins. Co. v. 
KandeU (1S69) L.E.3P. 0.-101. 

Viewed in the light of the uniform course 
of business, the contract is not one of bait 
ment proper, but one (muluum) where the 
■ property passes to the mutuary or receiver, 
and is delivered to him for his own use or 
consumption, and where he is not bound to re- 
turn the identical article in its original or 
altered shape, but property of the same kind 
and value; in which case it is a sale, and 
the title passes, and the receiver becomes a 
debtor for the stipulated return. Jones, 
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Bailm. 64, 102; Story, Bailm. § 439; 2 Kent, 
Comm. 590. 

That this is a correct view of the relations 
between the wheat depositors and the bank- 
rupts is expressly adjudged in the follow- 
ing cases, which, in their facts, are identical 
with the one under consideration. South 
Australian Ins. Co. v. Kandell, supra; Chase 
v. Washburn, supra; Lonergan v. Stewart 
(1S70) 55 111. 44; Johnston v. Browne, infra. 
See Myers v. Adams [Case No. 62]; Stearns 
v. Raymond, 26 Wis. 74. 

Applying the principle above mentioned, 
the privy council in the Case of South Aus- 
tralian Insurance Company, in an elaborate 
judgment, decided, where corn was deposit- 
ed by farmers with a miller to be "stored," 
and used as part of the current or consuma- 
ble stock or canital of the miller's business, 
and was by him mixed with other corn de- 
posited for a like purpose, subject to the 
right of the farmers to claim at any time, 
an equal quantity of corn of the like qual- 
ity, without reference to any specific bulk 
from which it is to be taken, or in lieu thereof, 
the market price on any equal quantity, on 
the day on which he made his demand, 'with 
a small charge for general purposes, that 
the transaction was a sale by the farmer to 
the miller of the corn deposited, and not a 
bailment In giving their lordships' judg- 
ment, Sir Joseph Napier says: "It appears 
to their lordships that there is no sound 
distinction, in principle, between this, and 
the case of money deposited with a banker 
on a deposit receipt; * * * that it is not 
the case of a possession given (by the farmer) 
subject to a trust, but that it is the case of 
property transferred for value, at the time 
of delivery, upon special terms of settle- 
ment L. B. 3 P. C. 109, 311. 

And so the supreme court of Iowa, In John- 
ston v. Browne (1873) 37 Iowa, 200, has also 
held. In the case just cited, wheat was left 
in an elevator with the understanding that 
when the depositor should be ready to sell 
it, the proprietor of the elevator would give 
the highest market price or the same amount 
of wheat of like grade and quality— the cus- 
tom being to ship off grain, but to keep on 
hand sufficient to fill outstandiug storage 
receipts, but not the identical wheat received 
—and it was adjudged that the transaction 
was a sale and not a bailment 

I regard the case at bar distinguishable 
from Young v. Miles, 20 Wis. 615, 23 Wis. 
643, and Kimberly v. Patchin, 19 N. Y. 330, 
and like cases, where the bulk from which 
the mingled articles were to be taken was 
specific and not subject to constant fluctua- 
tions. 

I am of opinion, therefore, that the iourt 
erred in holding that the receipt owners had 
the right to the wheat in the warehouse as 
against the assignee, and its decree in this 
respect is reversed, and a decree will be 
entered here dismissing the bill. 
I may add, that I am entirely satisfied, in 
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tlie light of tlie mode of conducting business 
at the grain elevators, as shown in the tes- 
timony, that the foregoing is a sound view 
of the relation between the grain depositor 
and the proprietor of the elevator, and that 
legislation to protect the former against 
the insolvency of the latter would appear to 
be called for. 

In respect to the claim of the bank upon 
the two wheat receipts for 12,000 bushels, 
made by the bankrupts after their failure, 
to secure $10,000 to their local bankers, I 
concur so fully in the views of Judge Nel- 
son that I do not deem it essential to do 
more than refer to his opinion. The decree 
of the district court, dismissing the cross- 
bill of the bank is affirmed. The cause 
will be remanded to the district court with 
directions to tax the costs in that court 
equitably as between the receipt holders and 
the bank. The costs on this appeal will be 
borne equally between the same parties. 
Decree accordingly. 

[NOTE. In Chase v. Washburn, 1 Ohio- St. 
244. the receipt of the warehouseman, was: Mi- 
lan, O. Nov. 5th, 1847. Received m store from 
J. 6. W. thirty bushels of wheat. H. Chase & 
Co" The evidence aliunde showing that trie 
wheat was received with an understanding that 
t'M 1 warehouseman might dispose of it, ana 
that, upon" demand, he would return other gram, 
or pav for that deposited, the transaction was ad- 
judged a sale and not a bailment, and therefore 
it was no defense to the warehouseman that 
his warehouse was destroyed by fire at a time 
when it contained wheat enough to answer all 
hi* outstanding: receipts. 

So. in the case of South Australian Ins. Co. v. 
Randell, L. R. 3 P. C. 101, 6 Moore. P. C. (N. 
S 1 ! 341 as in the case to which this note is 
subjoined, the receipts issued to the farmers by 
the miller were "to store," and, under the cir- 
cumstances stated in the foregoing opinion, the 
transaction was considered to be a sale. 

In 6 Am. Law Rev. 450 [Chase v Washburn, 
1 Ohio St. 244], the reader will find a ™1"™ 
nrtkle entitled "Grain Elevators; the Title to 
Grain in Public Warehouses." The case Chase 
v Washburn is selected "as presenting the 
ablest exposition of the opposite # opinion to 
that which the annotator there maintains to be 
the true doctrine. In that note is cited, per- 
haps, every reported case on the subject of the 
title to grain in elevators which had been de- 
cided down to April, 1872. The substance of 
that note will be found condensed in Holmes 
edition of Kent's Commentaries. 2 Kent, 
Comm. (12th Ed.) 590. ' 

The case of Rahilly is one where there was an 
understanding implied from the known and in- 
variable course of business, that the warehouse- 
man might mingle the specific wheat deposited 
with other wheat of like quality, and dispose of 
it at his pleasure, with the further understanding 
that on demand, he would pay the depositor the 
highest market price, or deliver the same amount 
of grain of a like quality, but not the identical 
grain deposited, nor grain from any specific 
mass. We have found no adjudged case which 
holds such a transaction to be a bailment, but 
there are several directly to the point that it is 
a sale. Such a case is obviously distinguishable 
from that of a specific deposit which is not to 
be changed by the warehouseman, but retained 
bv him until called for by the depositor. This 
is a bailment. And the case is distinguishable, 
also, from those where specified amounts of 
grain of different owners is mixed by consent 
in specific mass, without any understanding that 
the warehouseman might dispose of the gram so 
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deposited and mingled. And it may be differ- 
ent from the case where the proprietor of the ei- 
evator is a mere warehouseman and where his- 
course of business is, and his duty is, always to 
keep on hand in the elevator sufficient grain to- 
meet all outstanding receipts, though not trie 
particular grain received. We say it may be 
different from such a case, but it is doubtful 
whether it is so. See Johnston v. Browne (1S<<>> 
37 Iowa, 200. But where it is known by the de- 
positor that the warehouseman is himself buy- 
ing and selling grain on his own account, and al- 
so receiving grain "in store," and that he inter- 
mingles all that is so obtained, and is constant- 
ly buying, receiving and selling, so that the mass 
is continually fluctuating, and there is no fixed 
time when the receipts are to be presented, it 
seems impossible to consider the holders of the 
outstanding receipts as tenants in common of 
the whole mass of wheat in the elevator in pro- 
portion to the amount of their receipts. And 
such a case seems to be the same in principle as 
an ordinarv general deposit of money m a bank; 
it creates simply the relation of debtor and cred- 
itor* and so i-he privy council in the Case or 
Australian Insurance Company, above cited, con- 
sidered it. , T 

The very recent case of Butterfield v. La- 
throp, 71 Pa. St. 225, goes upon the same prin- 
ciple. Here, Baxter and numerous other farm- 
ers delivered milk to a cheese factory; each was 
credited with the amount of his milk, and all 
was manufactured together; the company sold 
all the cheese; each farmer was charged with 
the expense, and received his share of the pro- 
ceeds in proportion to the milk furnished; Bax- 
ter's interest in the cheese, etc. was sold under 
an execution against him: Held, that the sale by 
the factory converted his interest into a money 
demand, and this interest was, therefore, not 
the subject of a levy. The arrangement at the 
factory did not constitute the farmers partners 
nor tenants in common in the cheese; nor was 
there an agencv or bailment as to the particular 
milk delivered." It was a sale of milk to be paid 
for in a certain time and manner. 

On the general subject see and compare Gush- 
ing v. Breed, 14 Allen, 376; Warren y. Milli- 
on. 57 Me. 97; Dole v. Olmstead, 36 III. 150; 2 
Kent, Comm. (12th Ed.) 590, and cases cited 
in Mr. Holmes' note. The decision in Rahilly s 
case was acquiesced in. See Hamilton v. Na- 
tional Loan Bank [Case No. 5,987]. 
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Case Wo. 11,534. ■ 

RAILROAD CO. v. NBAL. 

[1 Woods, 353.] i 

Circuit Court, E. D. Texas. May Term, 1870. 

Equitx — Relief against Judgment — "When 
Granted. 

1. Courts of equity will not grant relief 
against a judgment at law except when the in- 
jured party has had a verdict or judgment ren- 
dered against him in consequence of accident 
or mistake or fraud of the other party without 
any fault of his own, and has no remedy, or 
has without fault lost his remedy at law. 

[Cited in Crim v. Handley, 94 IT. S. 658.] 

% Where a motion had been made on the law 
.side of the court to set aside a verdict and judg- 
ment and grant a new trial, and had been over- 
ruled; upon a bill in equity filed for relief 
against the judgment, on the ground that it was 
umust, and there was a good defense, that the 
defendant in the case at law had been sur- 
prised on the trial, and that he did not have a 
full and fair hearing on the motion for a new 
trial in consequence of the indisposition of his 
counsel, this court sitting in equity refused the 
relief and dismissed the bill. 

[Cited in U. S, v. Throckmorton, 98 U. S. 68: 
Brooks v. O'Hara, 8 Fed. 534.] 

In equity. The cause was submitted for 
final decree upon the pleadings and evidence. 

F. H. Memman, T. N. Waul, Leslie A. 
Thompson, and Geo. Goldtbwaite, for com- 
plainant. 

F. M. Spencer and W. M. Stewart, for de- 
fendant 

BRADLEY, Circuit Justice. This is a suit 
in equity brought for an injunction to stay pro- 
ceedings on a judgment at law, obtained in 
this court hy default, and for a trial on the 
merits of the case. In ancient times, courts of 
equity very freely entertained jurisdiction of 
bills to stay proceedings at law for the pur- 
pose of giving to parties the benefit of a new 
trial, or the benefit of a trial where none had 
been had, when it appeared that injustice 
would be done if the relief prayed for were not 
granted. Such bills were called bills for new 
trial. This jurisdiction was assumed prin- 
cipally on the ground that there was no rem- 
edy at law. For, until the middle of the sev- 
enteenth century, the courts of law did not 
grant new trials for matter dehors the rec- 
ord. Since that period, however, they have 
gradually assumed jurisdiction of such cases, 
and for nearly a century past, have granted 
new trials and opened judgments in all cases 
where justice required, and where they were 
not restrained by some statutory or technical 
rule. The establishment of a legal remedy has 
led to the disuse of the equitable one, except 
in cases of a peculiarly equitable character, 
as where the injured party has had a verdict' 
or* judgment rendered against him in conse- 
quence of accident or mistake or fraud of 
the other party, without any fault of his own 
and has no remedy, or has without Ms fault 

i [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 



lost his remedy at law. This restriction of 
the equitable remedy has obtained in England 
and most of the American states; although 
the more liberal relief is still accorded in Ken- 
tucky, and perhaps one or two other excep- 
tional jurisdictions. The courts of the United 
States, however, adhere to the rule adopted 
in England and in most of the equity courts 
of this country. 

Mr. Justice Story, in his Commentaries on 
Equity Jurisprudence, § 887, thus describes 
the jurisdiction as at present exercised: "In 
regard to injunctions after a judgment at 
law," says he, "it may be stated, as a general* 
principle, that any facts which prove it to be 
against conscience to execute such judgment, 
and of which the injured party could not have 
availed. himself in a court of law, or of which 
he might have availed himself at law, but was 
prevented by fraud or accident, unmixed with 
any fault or negligence in himself or his 
agents, will authorize a court of equity to in- 
terfere by injunction to restrain the adverse 
party from availing himself of such judgment. 
Bills of this sort are usually called bills for 
a new trial." In subsequent sections he states 
more fully some of the qualifications under 
which relief will, in any case, be granted. 
Thus, equity will not interfere upon a defense 
equally available at law. Section 894. Nor 
upon a defense which has been fully tried at 
law. Id. Nor if the, complainant himself has 
been guilty of laches in bringing forward his 
defense. Section 895. Nor where be has neg- 
lected to apply for a new trial within the time 
appointed l>y the rules of the proper court of 
law. Id. A case came before Lord Redes- 
dale, in which a verdict had been rendered 
against the plaintiff, and he had applied for a 
new trial, which was refused for defect of 
notice of the motion; and thereupon the plain- 
tiff filed a bill in equity. Lord Redesdale said 
that if the party had not brought evidence 
which was in his power, or had neglected to 
apply in time for a new trial, he could not 
interfere. "I do not know," said his lordship, 
"that equity ever does interfere to grant a 
trial of a matter which has already been dis- 
cussed in a court of law, a matter capable 
of being discussed there, and over which 
the court of law had full jurisdiction." Bate- 
man v. Willoe, 1 Schoales & L. 201. 

Chancellor Kent, in a case where a court 
of law had refused to set off one judgment 
against another, refused to entertain a bill 
for that purpose, saying: "The plaintiff elect- 
ed to seek relief in the mayor's court, upon the 
very point now raised by the bill. He had 
his choice whether to apply to that court or 
to this in the first instance. It is res adjudi- 
cata." Again: "The settled doctrine of the 
court of chancery is, not to relieve against a 
judgment at law on the ground of its being 
contrary to equity, unless the defendant be- 
low was ignorant of the fact in question pend 
ing the suit, or it could not have been received 
as a defense." Simpson v. Hart, 1 Johns. Ch. 
91. 
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The principles announced "by these eminent 
jurists have been expressly adopted by the 
supreme court. In the case of Hendriekson v. 
Hinckley, 17 How. [58 U. SJ 445, the court 
say: "A court of equity does not interfere 
with judgments at law, unless the complain- 
ant has an equitable defense of which he could 
not avail himself at law, because it did not 
amount to a legal defense, or had a good de- 
fense at law, which he was prevented from 
availing himself of by fraud or accident, un- 
mixed with negligence of himself or his 
agents." 

These principles will enable us to decide the 
case before us without much difficulty. It is 
undoubtedly a case of hardship, and requires 
on the part of the court a firm adherence to 
the principles there propounded, in order not 
to be led astray. It quite clearly appears, 
that the defendant, having sustained an injury 
by a fall from one of the complainants' cars, 
went voluntarily to the complainants' office,, 
and whilst claiming from them nothing by 
way of damages as a matter of right asked 
for a donation to enable him to get to a hos- 
pital, and on receiving $50, signed a receipt 
in full of all claims and demands against the 
complainants, which they still hold. Immedi- 
ately after this he sued the complainants in 
the state district court, and laid his damages 
at $15,000. Discontinuing this suit, he brought 
another suit in this court for $50,000, and for 
default of a plea, obtained judgment and an 
inquest of damages to the amount of §22,000, 
The complainants allege that the judgment 
was rendered against them in consequence of 
a misapprehension and a mistake on the part 
of their counsel, and was a complete surprise 
upon them after they had taken every reason- 
able precaution for putting in their defense. 
If this is true (and the proofs serve to estab- 
lish its truth), the complainants ought un- 
doubtedly to have had a trial, and a suspen- 
sion or opening of the judgment for that pur- 
pose. But this ground for suspending or open- 
ing the judgment and awarding a trial was 
one of which the complainants could have 
availed themselves by motion, on the law side 
of the court where the action was brought 
and the judgment was rendered. And the 
court ought not to entertain a bill in equity 
where there was a full and adequate remedy 
at law. Had the complainants lost their rem- 
edy at law by lapse of time, or otherwise 
without their fault; for example, had the orig- 
inal mistake or misapprehension continued 
without notice of the judgment until the ex- 
piration of the term; or, had the defendant 
or his attorney, by his conduct, misled the 
complainants until the time for making a mo- 
tion had passed; then the want of a remedy 
at law would have furnished the court good 
ground for entertaining a bill in equity. But 
so far from this being the case, the complain- 
ants (or their attorneys) not only became 
aware of the judgment almost immediately 
after it was rendered, and during the same 
term, but on the second day thereafter, to wit, 
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on the 17th of July, 18G9, actually entered a 
motion to open the judgment and award a 
trial. This motion was heard on affidavits on 
the 24th of the same month, and substantially 
the same grounds were urged in favor of the 
application as are now urged on this hearing, 
namely, the existence of a good defense, of 
which the complainants had written evidence, 
signed by the defendant himself, and their 
being prevented from making said defense by 
the misapprehension and mistake of the com- 
plainants' counsel. The court, after fall argu- 
ment, denied the motion. If I should now 
hear the case again on this bill in equity, it 
would be, in effect to entertain an appeal 
from that decision, a thing entirely inadmis- 
sible. 

It is said that the receipt itself was not 
exhibited to the court, although its existence 
was proved and relied on; and that the com- 
plainants were surprised by the defendant's 
denying its existence, and by the decision of 
the court in relation thereto. All this may be 
true, but is not to the purpose. Having pre- 
sented the issue, it was the duty of the com- 
plainants to prove it to the satisfaction of the 
court, or accept the consequences. It is also 
said that the complainants did not have a full 
and fair hearing on the motion, because of the 
Indisposition of their counsel. A postponement 
of the hearing for this cause, had it been ap- 
plied for and wan-anted by the facts, would 
undoubtedly have been ordered by the court; 
but, at all events, it was a matter within the 
exclusive cognizance and discretion of the 
court sitting as a court of law on that hearing, 
and cannot be laid as the ground of a decree 
on this bill. The sympathies of the court, if 
proper to be indulged, might lead it to afford 
the complainants relief if it could be done 
without violating those necessary rules which 
have been prescribed by public policy for the 
purpose of setting a limit to litigation. But 
it is "a common maxim that courts of equity, 
as well as courts of law, require due and rea- 
sonable diligence from all parties in suits, and 
that it is sound policy to suppress multiplicity 
of suits." 2 Story, Eq. Jur. § 896. 

In the language of Lord Redesdale, in the 
case already cited, "It is not sufficient to show 
that injustice has been done, but that it has 
been done under circumstances which author- 
ize the court to interfere. Because, if a mat- 
ter has been already investigated in a court 
of justice, according to the common and or- 
dinary rules of investigation, a court of equity 
cannot take on itself to enter into it again. 
Rules are established, some by the legislature, 
some by the courts themselves, for the purpose 
of putting an end to litigation." Bateman v. 
Willoe, supra. 

It is suggested by the complainants* coun- 
sel, however, that this is not to be regarded 
as a suit in equity, but simply as a petition 
for a new trial, addressed to the law side of 
the court To take this view, it seems to me, 
we must confound all distinctions of proce- 
dure. In the first place, the whole form of the 
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proceeding is that of a suit in equity, and 
it has been treated as such by the parties. 
And, in the next place, a petition for a new- 
trial being, in effect, nothing but a motion for 
a new trial, will not be entertained or heard 
after a similar motion has already been made 
and decided, except upon express application 
to the court for that purpose. To renew a mo- 
tion ex mero motu of the party, after it has 
been solemnly decided against him, would be 
the veriest trifling with the court. 
The bill must be dismissed with costs. 
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RAILWAY REGISTER MANUF'G CO. v. 
HIGHLAND ST. RY. CO. et al. PASSEN- 
GER PARE ENUMERATOR & CLAS- 
SIFIER CO. v. METROPOLITAN R. CO. 
RAILWAY REGISTER MANUF'G CO. v. 
HIGHLAND ST. RY. CO. et aL 
[4 Ban. & A. 116.] i 

Circuit Court, D. Massachusetts. Feb., 1879. 

Patents— Combination— Conductor's Register. 

1. Letters patent No. 76,646, granted to Wm. 
C. McGill, April 14th, 1868, for a conduct- 
or's register, construed, and upon the con- 
struction given, and in view of the state of the 
art, the defendants held not to have infringed 
the same. 

2. A claim for "the combination of the ratchet 
wheel, pawl and lever, with or without the hell 
attachment, arranged and operating substantial- 
ly as and for the purposes described," held, in 
view of the state of the art, not to cover the 
ratchet wheel, pawl and lever, used by the de- 
fendants, the arrangement of which was differ- 
ent, especially in the mode in which the lever 
was operated. 

3. The fourth and seventh claims of the re- 
issued patent of Blackburn and Woodside, No. 
7,120, May 16th, 1876, for an improved fare 
register construed, and the defendants held 
not to have infringed. 

4 The tenth and eleventh claims of the re- 
issued patent of Joseph Corbett, No. 6,929, 

i fReported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 
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granted February 15th, 1876, held valid, and 
that the defendants infringed the same. 

In equity. 

Dickerson & Beaman, for complainants. 

T. W. Clarke, for defendants. 

LOWELL, Circuit Judge. These three 
suits were argued together, and are contro- 
versies between the owners of different pat- 
ents for registering the tickets and fares 
taken upon horse railways. The state of 
the art has been shown by copies of nu- 
merous patents, besides those held by the 
respective parties, some of which will have 
a controlling effect upon the suits. 

It will be necessary to consider and decide 
each case by itself, and they will be con- 
sidered in the order in which they have been 
placed at the head of this opinion. 

' No. 662— McGill's Patent 
McGill's patent, No. 76,646, issued in 1868, 
describes a knob extending outside of a 
locked box and forming the handle of a rod, 
to the end of which is attached a cross-piece, 
each end of which is called a tooth. When 
the knob is turned or "rotated," by the con- 
ductor of the car, one tooth engages with a 
ratchet "wheel, and moves it one notch, to 
register the receipt of a fare, and the tooth 
at the other end raises a hammer which 
strikes a bell. The first claim is for the 
actuating knob, and the teeth, in the de- 
scribed combination, with the recording and 
striking devices. It is agreed by both ex- 
perts and both counsel, that the earlier pat- 
ents of Brown and Crofton defeat this claim, 
if the machines which they describe are op- 
erative, and if the claim is construed broad- 

I see no reason to say that the Brown and 
Crofton devices would not work. Neither 
they nor the McGill are very closely fol- 
lowed at this day, as the art speedily out- 
grew all of them; but all seem capable of 
working. It is said that neither of the two 
machines was portable. Brown's is so de- 
scribed, and though the model produced in 
court is heavy, it is evidently designed to be 
carried, and the specification says that it 
may be made of such size* as the particular 
use for which it is designed may render nec- 
essary. The defendants' expert testifies that 
the Crofton machine could be made of one- 
fourth the size shown in the drawings, -with- 
out material change in the working parts. 
If it be a necessary part of the plaintiffs' 
machine that it should be portable, I think 
the others are so, or could be made so with- 
out invention. 

The argument does not suggest any con- 
struction of McGill's patent which will at 
once include the defendants' Chesterman reg- 
ister and exclude those of Brown and Crof- 
ton, and none has occurred to me. To prove 
infringement, it is necessary to construe the 
actuating knob and teeth to include a slid- 



RAILWAY (Case No. 11,535) 



[20 Fed. Cas. page 186} 



[Drawing of patent No. 57,443, granted Aug. 21, 1866, to Miller & Reichert: published from the rec- 
ords of the United States patent office.] 




ing rod instead of one that rotates, and pawls 
instead of teeth; and when that is accom- 
plished, the claim is anticipated. 

The third claim is admitted by the com- 
plainants to be either void or not infringed. 

Bill dismissed with costs. 

No. 765.— Miller & Reichert's Patent. Black- 
burn & Woodside Reissue. 

The bell punch is, in this case, alleged to 
infringe the fourth claim of Miller & Reich- 
ert's patent for a billiard marking machine, 
and the fourth and seventh claims of the 
reissued patent of Blackburn & Woodside for 
an improved fare-register. 

In this, as in the last ease, the state of the 
art requires the patents to be construed nar- 
rowly. Miller & Reichert made a simple and 
ingenious contrivance by which a lever 
moved an arm which carried a pawl which 
forced forward a registering wheel, and the 
arm had a connection by which it raised a 
hammer, and when the arms were suddenly 
released by the lever, and flew baek, the 
hammer struck a belL The fourth claim, in 
terms, covers the defendants* bell punch. It 
is: "The combination of the ratchet wheel f, 
pawl g, and lever b, either with or without 
the bell attachment, arranged and operating 
substantially as and for the purposes de- 
scribed;" that is, for registering the points 
of a game of billiards. 

The defendants use a ratchet wheel, pawl 
and lever; but the. arrangement is so differ- 
ent, especially in the mode in which the 



lever is operated, that, in view of the state 
of the art, it cannot be fairly maintained 
that they use the Miller & Reichert lever in 
the combination. 

The Blackburn & Woodside patent seems to 
me, as argued by the defendants, to have 
been reissued for the express purpose of 
covering the bell punch, if possible. The 
eighth claim, which is in broad terms for a 
detent mechanism, is admitted by the com- 
plainants to be void. 

The fourth claim is: "'In a passenger fare- 
register and alarm, the combination of the 
operating-lever H, double pawl I, register- 
ing disks F F\ striking hammer K', and alarm 
bell E, substantially as herein described." 
In this machine the lever, operating through 
a pawl, turns the registering disk; and the 
disk, by means of a pin, engages the bell 
hammer which sounds the alarm. In the 
defendants' punch, the register and the alarm 
are operated independently of each other. 
To make the fourth claim of the plaintiffs an 
operative device, we must consider the reg- 
istering disk to have upon its surface the 
pin which engages the hammer, and, when 
this is supplied, it is a substantially different 
disk from that of the defendants, consider- 
ing always, that all these elements, and in- 
deed various combinations of them, were old. 

The seventh claim of the Blackburn & 
Woodside is: "The combination, with a pas- 
senger fare-register and alarm, of the trip- 
ping lever L, provided with a tripping point, 
ms, and one or more projections for raising 
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the alarm-hammer, as herein set forth." It 
is argued by the defendants that this claim 
sets forth no operative combination, and I 
do not see that it does, unless it shall be 
construed to claim, generally, the use of a 
tripping lever to actuate an alarm, which 
would be too broad. If we insert in this 
claim the actual mechanism which is found 
in the thing described, it is not infringed, 
for the same reason that the fourth claim is 
not infringed; that is, because the whole 
organization taken together is different in 
the two machines. 
Bill dismissed with costs. 

No. 759.— Corbett Reissue. 

The tenth and eleventh claims of the re- 
issued patent of Joseph Corbett, reissue No. 
6,929, are in controversy in this suit. The 
tenth claim is: "The combination, with 
alarm and registering mechanism, simulta- 
neously operated for registering the number 
of times the alarm has been sounded, of one 
or more ratchet teeth or bearing-places, adapt- 
ed in shape to receive a detent, and such de- 
tent serving to prevent sounding of the alarm 
until the detent has been tripped or with- 
drawn by a tripping piece or cam, operating 
coincidently with the actuating registering 
mechanism, for the purpose set forth." The 
eleventh is: "In an alarm-register, the com- 
bination of the actuating mechanism with a 
tripping piece or cam, serving to withdraw 
or disengage a detent adapted to control the 
operation of the alarm mechanism, for the 
purpose set forth." 

Several earlier patents have been intro- 
duced in evidence, the most important of 
which is called in this record the Mallory 
patent The specification and model of this 
patent show a very ingenious arrangement of 
devices for detaining the action of the bell 
hammer until registration has been made. 
The plaintiffs' arrangement, however, is so 
much more simple and direct, dispensing 
with several parts of Mallory's, that there 
can be no doubt of its forming a different 
combination of old devices. In none of these 
old patents is there a tripping piece which 
forms part of the Corbett combination. 

Nor can I doubt that the defendants' mech- 
anism is fairly within the scope of the Cor- 
bett patent It operates with a tripping 
piece to withdraw or disengage a detent 
which controls the operation of the alarm 
mechanism in a direct manner. It does not 
work in exact coincidence with the register- 
ing mechanism, and does not, therefore, nec- 
essarily sound the alarm whenever registra- 
tion takes place. In this respect it is less 
perfect than the Corbett machine; but its 
organization is such that the alarm can never 
be sounded unless the registration has taken 
place, which is the important thing, because 
the fraud to be apprehended on the part of 
the conductor is that he should sound the 
alarm without registering the fare, which 
this detent prevents: when he has registered 



the fare, it is for his interest to sound the 
alarm. 
Decree for the complainants. 
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RAINER v. HAYNES. 

[Hempst. 689.] i 

Circuit Court, D. Arkansas. April 20, 1854. 

Depositions — By Whom "Written — Form of 
Certificate. 

1. In taking depositions under the act of 
1789 (1 Stat. 88), it must appear that the wit- 
ness was sworn to testify the whole truth; 
also, that the deposition was written by the 
magistrate, or by the deponent in his presence; 
otherwise, it is not admissible. 

2. The magistrate cannot depute a person to- 
write the deposition. 

3. Form of certificate, and judicial decisions, 
as to depositions in note. 

Depositions taken on behalf of the defend- 
ant [John-D. Haynes], under the 30th section 
of the judiciary act of 1789, were objected to 
by the plaintiff [Thomas G. Rainer, use of 
Joseph H. Boyle], on the following grounds: 
(1) That the magistrate certified that the 
witnesses were by him first "carefully ex- 
amined and cautioned and duly sworn to 
testify the truth in regard to the matters in 
controversy," whereas by the act of con- 
gress the oath or affirmation should have 
been to testify "the whole truth." 1 Stat. 
89; Garrett v. Woodward [Case No. 5,233]; 
Burroughs v. Booth, 1 D. Chip. 106; Pentle- 
ton v. Forbes [Case No. 10,966]. (2) That the 
magistrate certified that the several deposi- 
tions of the witnesses were reduced to writ- 
ing by one of the witnesses, and not by him- 
self. (3) That the magistrate failed to state 
that the depositions were reduced to writing 
in his presence. 

On the first objection it was argued, that 
the object in view by the act was to obtain 
the whole truth from a witness with regard 
to the matter in dispute, that to swear a 
witness to state the truth, was manifestly 
not equivalent to an' oath to state the whole 
truth, and that a witness might truly state 
the facts as far as he went keeping back 
material facts, and could well say on an in- 
dictment for perjury, that he had testified 
the truth; and that the oath he had taken 
did not oblige him to state the whole truth, 
and so he must be sworn to testify the whole 
truth, and that must appear in some form. 
It was admitted that where the form of the 
oath was not given; but it was certified, 
that the witness "was duly sworn, accord- 
ing to> law," or "sworn in pursuance of the 

i [Reported by Samuel H. Hempstead, Esq.] 
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act of congress," that would be sufficient; 
because then it must be intended that the 
oath, as prescribed by the act, was properly 
administered. Moore v. Nelson [Case No. 
9,771]; Doe v. King, 3 How. (Miss.) 125. But 
where the magistrate, as in this case, sets 
out the oath administered, and it thereby ap- 
pears that the act has not been observed, 
no intendment can be made, and the objec- 
tion is fatal. As to the second objection, 
that that was fatal, as had been just decided 
in the eases of Marston v. McRea [Id. 9,141]; 
Wilson v. Smith, 5 Yerg. 379. That the third 
objection was fatal, as appeared from the 
act of congress and adjudged cases. [Bell 
v. Morrison] 1 Pet [26 U. S.] 355; Voce v. 
Lawrence [Case No. 16,979];. Edmondson v. 
Ban-ell [Id. 4,284]; Pettibone v. Derringer 
[Id. 11,043]. 

S. H. Hempstead, for plaintiff. 
E. Cummins and J. M. Curran, for defend- 
ant. 

RINGO, District Judge, assenting to these 
views, held, that for either of the objections, 
the depositions were inadmissible, and order- 
ed the same to be suppressed, and on the affi- 
davit of the defendant, and it appearing that 
the depositions were material, continued the 
cause. 2 

2 As depositions under the act of 1789, are re- 
quired to be taken with great care, and to 
comply with the requisitions of the act, it 
may be useful to copy the certifying portion of 
a deposition taken and used in a ease in the 
circuit court of the United States for the East- 
ern district of Arkansas, at April term, 1854, 
and which is unusually formal and correct, and 
will stand all tests. The form can be easily 
varied to suit any case where a deposition is 
desired on account of the residence of the wit- 
ness more than one hundred miles from the 
place of trial. It is as follows: 
"United States of America, State of Pennsyl- 
vania, County of Philadelphia, City of Phila- 
delphia, ss. 

"I certify that on the sixth day of March, A. 
D. 1854, before me, Charles Gilpin, mayor of 
the city of Philadelphia aforesaid, at the may- 
or's office in said city, county, and state, be- 
tween the usual hours of business, was pro- 
duced to and personally came before me, Alex- 
ander J. Fromberger, a witness in behalf of 
the plaintiffs, to depose in a civil cause de- 
pending in the circuit court of the United States 
for the Eastern district of Arkansas, held at 
Little Hock in said district, on the common law 
side of said court, wherein John Eckel, Wil- 
liam Eaignel, Augustus H. Raignel, Samuel 
Moore, John G. Ulph, and William G. Skill- 
man, late partners, and trading and doing busi- 
ness under the partnership name and style of 
'Eckel, Raignel & Co.,' are plaintiffs, and Sam- 
uel Adler is defendant, in an action of assump- 
sit, and whose testimony is alleged to be mate- 
rial in said civil cause, in behalf of the plain- 
tiffs. 

"And the said Alexander J. Fromberger, be- 
ing of lawful age and sound mind, and being by 
me first carefully examined, cautioned, and 
duly sworn to testify the whole truth touching 
the matters in controversy in said civil cause, 
deposes and says (then followed the deposition, 
which was reduced to writing by the mayor and 
signed by the witness, and the certificate pro- 
ceeded as follows): 
"I further certify that the foregoing deposi- 
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In re RAINSFORD 

[5 N. B. R. 381.] i 

District Court, N. D. New York. Feb. 5, 1871. 

Bankruptcy— Discharge— Actios to Set Aside 
— Concealment— False Swearing. 
A debtor sold his farm for much less than it 
was actually worth to his father-in-law, who, 
m turn, deeded it back to the wife for a mere 
nominal consideration. At the time of the 
transfer debtor was largely indebted, but be- 
lieved himself to be solvent. The wife repeat- 
edly told her husband these deeds were burned. 
He so informed his creditors and procured cred- 
it of some of those whom he still owed to a 
considerable amount on the faith of his actual 
ownership of the farm and his record title. 
After his insolvency, these deeds were pro- 
duced and placed on record, thus giving appar- 
ent title to the wife. Debtor was adjudged a 
bankrupt, filed his schedules without including 
the farm, and in due time received his dis- 
charge. In an action brought to set it aside, 
the referee held that the bankrupt had been 
guilty of concealment and false swearing, with- 
in the meaning of section twenty-nine of the 
Present United States bankrupt act [of 1867 
(14 Stat. 531)], and that the discharge should 
be set aside and annulled. 



tion of Alexander J. Fromberger was then and 
there reduced to writing by -me in the presence 
of the deponent and by him subscribed in my 
presence after having been so reduced to writ- 
ing. 

*'I further certify that the reason for taking 
said deposition was and is, and the fact was 
and is that the deponent lives at the city of 
Philadelphia, more than one hundred miles from 
Little Rock, in the said Eastern district of 
Arkansas, where the said civil cause is ap- 
pointed by law to be tried; and that no notice 
was made out or given by me to the said Sam- 
uel Adler, the defendant and adverse party, or 
his attorney, to be present at the taking of the 
said deposition, and to put interrogatories if 
thought fit, because neither said defendant nor 
attorney, were, to my knowledge, within one 
hundred miles of the place named in the caption, 
where said deposition was taken, so as to enable 
notice to be given. 

"I further certify that I am not of counsel, 
nor attorney to either of the parties to this 
suit, nor interested in the event of this cause. 
'I further certify that it being impractica- 
ble for me to deliver said deposition with my 
own hand into the court for which it was tak- 
en, I have retained the same for the purpose 
of being sealed up by me, and speedily and safe- 
ly transmitted by the United States mail to 
the said court, for which it was taken, and to 
remain under my seal until there opened. 

"I further certify that the fee for taking said 
deposition, amounting to six dollars and fifty 
cents, has been paid to me by the plaintiffs, 
and that the same is just and reasonable for the 
services performed. 

"Given under my hand at the city of Phila- 
delphia, state of Pennsylvania, this sixth day 
of March, A. D. 1854. 

^ «. t. , "Charles Gilpin, Mayor." 

, On the back of the package was indorsed: 
"Sealed up and deposited this package in the 
post-oniee this sixth day of March, A. D. 1854, 
post-paid, for the purpose of being forwarded 
to its destination by mail. Charles Gilpin, 
Mayor." 

On the face of the package was indorsed: 
"To the clerk of the circuit court of the United 
btates, Eastern district of Arkansas, Little 
Rock, Arkansas." And further, as follows: 
"Deposition on the part of the plaintiffs, in the 
case of Eckel, Raignel & Co. v. Samuel Adler." 

i [Reprinted by permission.] 
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The petitioner in this case is a hanking as- 
sociation and a creditor of said bankrupt [D. 
A. Rainsford], as stated in its petition, veri- 
fied in this case by its president on the twen- 
ty-seventh day of September, eighteen hun- 
dred and seventy. Said petitioner has no 
knowledge of the alleged fraudulent acts of 
the said bankrupt stated in his petition, till 
after the granting of his discharge. 

John Van Voorhis, for creditor. 

E. M. Morse, for bankrupt 

By J. D. HUSBANDS, Referee: 
The history of this case, so far as I deem it 
pertinent to the issues referred to me, is sub- 
stantially as follows: 

On and before January twenty-seventh, 
eighteen hundred and fifty-eight, the said 
bankrupt -was the owner of the seventy-sis 
acre farm described or referred to in the peti- 
tion and answer in this case, together -with 
other property, real and personal. On that 
day he and Mary Jane Rainsford, his wife, 
executed to Piatt Carpenter, her father, a 
deed of said farm, subject to a mortgage to 
one Dibble therein mentioned, on which was 
then owing the sum of two thousand dollars. 
The deed expresses no understanding on Car- 
penter's part to, pay this mortgage. He took 
the title subject to the encumbrance. This 
deed was acknowledged on the same day, and 
recorded March twenty-sixth, eighteen hun- 
dred and sixty-six, at ten o'clock a. m., in the 
proper clerk's office. The consideration ex- 
pressed is two thousand two hundred and 
eighty dollars— Carpenter in form paying over 
, to said David A. Rainsford two hundred and 
eighty dollars and no more. Carpenter never 
intended to take title for himself, but the 
avowed and actual object of this deed was to 
enable Mrs. Rainsford to receive the title from 
her father as a voluntary conveyance by him 
to her without consideration, subject only to 
the said mortgage. At that time, the testi- 
mony fairly considered, shows the farm to be 
worth at least fifty dollars per acre, making 
three thousand eight hundred dollars— or one 
thousand eight hundred dollars over and 
above the encumbrance. At the time of this 
deed to Carpenter, Rainford's business was, 
and ever afterwards continued to be, a haz- 
ardous species of speculations, so that, as he 
states in his answer (fol. 10), his assignee, to 
be hereinafter referred to, and who assumed 
his trust March twenty-sixth, eighteen hun- 
dred and sixty-six, had only realized of said 
bankrupt's property two thousand dollars, up 
to October twenty-fifth, eighteen hundred and 
seventy, while his debts were about twenty 
thousand dollars on the twenty-fourth day of 
March, eighteen hundred and sixty-six. He 
continued his speculations after giving the 
deed to Carpenter. Referee's Minutes, p. 45. 
Carpenter never intended to take possession of 
this farm, never assumed any control over 
its occupancy, or its rents, issues or profits, or 
its care or management. This bankrupt with 
his family kept possession of it, and ever since 
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eighteen hundred and sixty has resided on it, 
exercising full and absolute rights of owner- 
ship over it, and obtaining property on the 
faith of it, by the acquiescence of his wife 
and his father; and such was the intent of 
the whole transaction. He also paid all taxes 
and the interest on the mortgage, and within 
three years after the execution of the deed 
to Carpenter, he paid five hundred dollars of 
the principal of said mortgage, leaving still 
unpaid fifteen hundred dollars of principal. 
Three hundred dollars of this five hundred 
dollars were so paid in eighteen hundred and 
sixty; and said five hundred dollars consti- 
tutes so much property of this debtor. 

Simultaneously with the execution of the 
deed to Carpenter, and as part of one entire 
arrangement and transaction, a deed of the 
same lands, subject to the same mortgage, 
without any assumption to pay it, was drawn 
from Carpenter and wife to the said Mary 
Jane Rainsford, which was executed, acknowl- 
edged and recorded March twenty-sixth, eigh- 
teen hundred and sixty-six. 

At this time Rainsford, this bankrupt, was 
largely indebted, but believed himself solvent; 
though he was borrowing considerable mon- 
ies and had lost six hundred dollars or seven 
hundred dollars on cattle and sheep. He says 
(Referee's Minutes, p. 44) he had personal 
property enough in spring of eighteen hun- 
dred and fifty-seven to straighten up with all, 
"except those who would wait." He says 
he paid all his debts in spring of eighteen 
hundred and fifty-eight, that "were necessary 
to be paid." He says he paid his debts in 
eighteen hundred and sixty, and had fifteen 
hundred dollars left (page 33). How this 
would have been without the beneficial use of 
the seventy-six acres and .the house it furnish- 
ed, does not appear. His solvency depended 
on the hazards of a hazardous and fluctuating 
business. His was a feverish pecuniary con- 
dition. From time to time Mrs. Rainsford 
told her husband these deeds were burned. 
He so informed his creditors, and procured 
credit of some of those whom he still owed 
to a considerable amount, on the faith of his 
actual ownership and his record title. This 
the parties intended he should do. Beyond a 
rational doubt, the object of this transaction 
originally was to cast on his creditors the 
hazard of his speculations, and to provide a 
family home in case of disaster. Actual re- 
sults show these speculations in eighteen hun- 
dred and sixty-six had produced hopeless in- 
solvency, including this farm of seventy-six 
acres as assets. See Carpenter v. Roe, 10 N. 
Y. 227; Hinde*s Lessee, 11 Wheat. [24- TJ. S.] 
199; Babcock v. Eckler, 24 N. Y. 630. Subse- 
quent acts and declarations are competent up- 
on the subject of intent of the original trans- 
action. "Wilson v. Fergurson, 10 How. Prac. 
178; Beattie v. Gardner [Case No. 1,195], and 
cases and maxims cited by Judge Hall. "Ev- 
ery person of sound mind is presumed to in- 
tend the natural or legal consequences of his 
deliberate act." Per Judge Hall, in Re Smith 
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[Id. 12,974], See, also, Bininger's Case [Id. 
1,420], per Judge Blatchford. This case was 
affirmed by the United States circuit court, 
and the same views enforced by Judge Wood- 
ruff. Also see there cases on the subject of 
general denials of fraud. 

Daniel A. Rainsford kept up an active busi- 
ness in the purchase of produce and farm pro- 
ductions till in the spring of eighteen hundred 
and sixty-six, all the time exercising undis- 
puted ownership of this seventy-six acre farm, 
as its conceded owner. On the twenty-sec- 
ond day of March, eighteen hundred and six- 
ty-six, he made up his mind to mate an as- 
signment for the benefit of some of his cred- 
itors—in form for all— in fact, by its prefer- 
ential effect, f op the benefit of a favored few. 
He denies he said he so intended on the twen- 
ty-second of March, eighteen hundred and six- 
ty-six, but a reputable witness swears he did, 
and Rainsford may forget. At all events, on 
the twenty-third day of March, eighteen hun- 
dred and sixty-six, he employed Messrs. Ives 
& Harris, of Rochester, to draw such an as- 
signment for him, which was accordingly 
drawn on the twenty-fourth, and executed 
that day and sent by his son to the assignee. 
On the twenty-third he procured one thou- 
sand dollars, less discount, from the Flour 
City Bank of Rochester on his draft on S. W. 
Settle, his consignee at Albany, on whom he 
had drawn other drafts on and about the 
nineteenth of March, making in all three thou- 
sand drawn on him and outstanding on the 
twenty-fourth of March,- eighteen hundred and 
sixty-six. He had not settled with this con- 
signee in about a year, and had an open ac- 
count with him of some one hundred and fifty 
thousand dollars. The account afterwards 
rendered by this consignee, without payment 
of any of these drafts, showed a balance in 
Rainford's favor of four hundred dollars or 
five hundred dollars, which was paid to his 
assignee named in said assignment of March 
twenty-^ixth, eighteen hundred and sixty-six. 
In this assignment he included this seventy- 
six acre farm as a part of his property, be- 
lieving it to be his as absolute owner, and 
that the deeds were burned, which, in his 
opinion, re-invested him with its title. On 
the twenty-third March, eighteen hundred and 
sixty-six, he purchased a gold watch in Roch- 
ester, paying in part therefor by a note of one 
hundred and fifty dollars he held, and by a 
credit given to himself for a short time of 
fifty dollars; showing money, but stating it 
as a convenience to have a little credit. On 
the day before he made his assignment he 
bad three thousand dollars on hand, and no- 
body was pressing him. This sum of three 
thousand dollars he gave to his sen, Edgar 
M. Rainsford, to pay, as D. A. Rainsford 
claims, a debt to Merrick Sheldon, who mar- 
ried his niece and resided at Mount Morris, 
eleven hundred and fifty dollars with the gold 
watch; sixteen hundred and eighteen dollars 
and forty-eight cents to Edgar, claiming that 
be owed them these amounts substantially; 



and the residue of said three thousand dollars, 
to pay small debts. He intended by these 
transactions and his assignment to pay off all 
his relations as far as he could. Parker's 
Minutes, p. 10. His assignee is his wife's 
brother, who is a preferred creditor in the 
sum of seventeen hundred dollars, and a 
rather loose, vague and unsatisfactory state- 
ment of indebtedness. Soon after that he 
confessed judgment to this assignee for two 
thousand seven hundred and forty-four dol- 
lars and fifty-five cents, to give him a prefer- 
ence in the race of creditors. Parker's Min- 
utes, pp. 8, 9. His son, Edgar M. Rainsford, 
in March, eighteen hundred and sixty-six, 
was about twenty-two years of age. Parker's 
Minutes, p. 55. 

Having put his assignment in the hands of 
a son for delivery to his assignee and brother- 
in-law, on Saturday, the twenty-fourth of 
March, eighteen hundred and sixty-six, at 
Rochester, he himself went to Sheldon's at 
Mount Morris, and started him the next 
morning in pursuit of the watch and money. 
Parker's Minutes, pp. 56, 57. There is no evi- 
dence he ever got them other than hearsay. 
See page 56. Rainsford says: "I could not 
swear that he ever got the watch or money." 
He stayed at Sheldon's till about noon of 
Wednesday, March twenty-eight, and returned 
to his residence in Victor; and on twenty- 
ninth March, eighteen hundred and sixty-six, 
made a supplemental schedule to his assign- 
ment, relieving it of the seventy-six acre 
farm. 

It is a pleasant feature of this case to no- 
tice how affectionate this family was when 
property formed the basis of cohesion. Mrs. 
Rainsford's brother finds himself possessed of 
an assignment from her husband. Mrs. Rains- 
ford and her father of a sudden discover that 
the old deeds after all were not burned, as 
the creditors had been told, but were in bodily 
existence. They 

Mount from their funeral pyre on wings of 

flame, 
And soar and shine no other but the same; 

— Eclipsing the phcenix in the performance. 
Carpenter, the father, executes his deed to his 
daughter March twenty-six, eighteen hundred 
and sixty-six, and gets it on record with that 
to himself, half an hour before Carpenter, the 
brother, who is slower of foot, gets his as- 
signment on record. The fable of the phce- 
nix is fable no longer, as the records of On- 
tario county show. Mr. Rainsford gets home 
on or about the twenty-ninth of March, eigh- 
teen hundred and sixty-six, after having made 
his opportune visit to his nephew and niece 
at Mount Morris. On that day he supple- 
ments his assignment to meet the exigencies 
of these records, and accepts the hospitalities 
of his wife's home, whose familiar features 
all resemble his old homestead. Instead of 
saying to his wife, "Your deeds are dormant, 
and I have, with your and your father's con- 
sent and aid, been trusted by creditors who 
have given me their credit and money and 
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property on the faith of this house and farm, 
and good faith requires its surrender to 
them," he accepts the situation; having a few 
<Jays before told a creditor he had nothing to 
pay with, hut would get millions for defence. 
Parker's Minutes, p. 65. 

This farm of seventy-six acres had in- 
creased in value, and it is a mockery of cred- 
itors to say that as against them this farm 
over and above the fifteen hundred dollar 
mortgage was not his property. If he had 
prospered, the deeds were ashes; having fail- 
ed, they were records. This will not do. 
What I have referred to as "Parker's Min- 
utes," is the testimony of Mr. Eainsford tak- 
en before Mr. G. T. Parker, referee, in pro- 
ceedings on his petition for his discharge 
from execution for a conversion of the oats 
of William Wager, a judgment creditor. 

I omitted to notice that on Monday, March 
twenty-sixth, eighteen hundred and 'sixty- 
six, the assignee telegraphed the Albany con- 
signee of the assignment; and Eainsford's 
drafts on him were all dishonored. 

The petitioner in this case states willful 
false swearing in the affidavits to Schedule 
B in bankruptcy and in his final affidavit 
for discharge. Second, a concealment of his 
property and its reservation for himself and 
family. All that he did in respect to his as- 
signment originally was done under the ad- 
vice of Messrs. Ives and Harris. The sup- 
plemental schedule and the bankruptcy pro- 
ceedings under the advice of Mr. 12. M. 
Morse, of Canandaigua, who appears as his 
counsel before me. 

It is urged that perjury cannot be assigned 
upon an oath made under the advice of coun- 
sel. 2 Whart. § 2204; TL S. v. Conner [Case 
No. 14,847]; 4 Keyes [*43 N. T.] 397. See, 
also, 57 Barb. 625. Assuming this to be so, 
it is obvious that the bankrupt act, as well 
as common sense, makes a distinction be- 
tween willfully swearing false in these affi- 
davit's and the crime of perjury. See section 
29. Perjury is the willfully and corruptly 
swearing false. Section 7. Corruption is an 
-element of crime. The advice of counsel 
may shield a client from corrupt intent, but 
cannot adjust the rights of property- as be- 
tween him and his creditors, or relieve him 
from the fact that he actually intended what 
^ie did. It is claimed that his oath that he 
had no assets and had stated all his property 
in the bankruptcy proceedings, and his final 
affidavit, are willfully false. The final affi- 
davit states that he had not made fraudulent 
payment, gift, transfer, conveyance or as- 
signment of any part of his property, and 
had made no fraudulent preference, or been 
guilty of any fraud contrary to the true in- 
tent and meaning of the act. See rule 49, 
N. D. New York. The act also avoids a dis- 
charge where the debtor has concealed any 
part of his estate. Section 29. This is the 
principal question in this case, for if, under 
the circumstances, he has done this within 
•the true intent and meaning of the act, he 



swore willfully false in the sense of deliber- 
ate intention, though he may not have com- 
mitted perjury. It will be observed that 
what would prevent will invalidate a dis- 
charge, if the appropriate remedy be sought, 
as it is in this case. 57 Barb. 249. . 

In the proceeding in which Mr. Parker 
took testimony, it was held by the supreme 
court, at the June special term, eighteen nun-, 
dred and sixty-eight, Justice E. Darwin 
Smith giving his opinion, that the deeds to 
Carpenter and by him to Mrs. Eainsford, 
were fraudulent and void as to the creditors 
of Eainsford, being a voluntary convey- 
ance of property held in trust for and to the 
use of the debtor and his family, and tbat 
those deeds were dormant as to creditors. 
See Perine v. Dunn, 3 Johns. Ch. 508. In 
Re Hussman [Case No. 6,951], Ballard, J., 
says: "A fraudulent conveyance, I have al- 
ready said, made by a debtor anterior to 
the passage of the bankruptcy statute, will 
not of itself preclude his discharge; but in 
such case he should not conceal nor attempt 
to conceal the fraud when he comes to ask 
the benefit of the statute. He should come 
into court with clean hands, or at least with 
a clear conscience, and disclose fully all 
property and rights of property which his 
creditors may appropriate in satisfaction of 
their claims," and holds the fraud continu- 
ous. Section 14 vests in the assignee all 
property conveyed by the bankrupt in fraud 
of his creditors. See, also, Anonymous [Id. 
462], In Martin v. Smith [Id. 9,164], the cir- 
cuit court of Missouri held that the -fraud 
was continuous, in that case the court says: 
"Equity looks at substance, and not form. 
It penetrates beyond externals to the sub- 
stance of things, and it accounts as nothing, 
and delights to brush away barricades of 
written articles and formal" documents, when 
satisfied they have been devised to conceal 
or protect fraud." In re Meyers [Id. 9.518], 
by Blatchford, J., is a case of husband and 
wife, worth considering in this. An instruc- 
tive case is In re Adams [Id. 43], where 
Judge Lowell, of Massachusetts, says: "If 
the bankrupt and his wife had surrendered 
this property as soon as the mistake was dis- 
covered, the case would stand very different- 
ly;" and proceeds to make other statements 
I will not quote, but which are worth study- 
ing. Keep in mind that Eainsford eagerly 
availed himself of this fraudulent record as 
to creditors on discovery, and did not seek 
to adapt himself to the honesty of the trans- 
action, but to adapt his schedule to the rec- 
ord, to the exclusion of his creditors, and 
the swearing the home farm to himself and 
family. See, also, In re Brodhead [Id. 1,- 
918]; In re Rathbone [Id. 11,581, 11,583]; 
In re Hill [Id. 6,483]; In re Goodridge [Id. 
5,547]; Goodwin v. Sharkey [5 Abb. Prac. 
(N.- S.) 64]; Bump, Bankr. (3d Ed.) 298, 299, 
376, 377, and cases cited. It is none the less 
voidable where there is a pecuniary consid- 
eration, where the element of good faith is 
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wanting. Lukins v. Aird, 6 Wall. [73 U. S.] 
78, and cases cited. 

It can hardly be necessary to pursue this 
investigation further. Here was a secret 
deed, not only unknown to but deliberately 
concealed from creditors whom Rainsford 
purposely informed it was destroyed and 
that he had title, till the question arose be- 
tween Rainsford and his creditors, and then 
it was galvanized into an apparent vital- 
ity, by some method known, doubtless, to 
the brother of Mrs. Rainsford, and for the 
very purpose of defeating creditors who had 
confided in Rainsford's title, by the acquies- 
cence, and aid of his wife and her father. 
The primary and cardinal idea of the bank- 
rupt law is equality among creditors, and it 
reverences that old mother of many commer- 
cial virtues— frood faith. The special term 
of the supreme court, in a direct proceed- 
ing to which Rainsford was a party on his 
own petition, has held him guilty of the 
fraud. I need not decide how much weight 
should be given to this decision which re- 
mains unreversed. See Hussman's Case [su- 
pra]. The course the trial of this case has 
taken before me, makes it proper that I 
should say, that whatever may be the weight 
of authority of this decision, the judge who 
pronounced the opinion is of conceded emi- 
nent legal ability, and howsoever tried or 
tempted, is of inflexible integrity. 

I feel not only justified, but called upon to 
say, that I regard a debtor who has had his 
neighbor's credit, or money or other prop- 
erty to his own use, for which he makes no 
pecuniary return, can at least afford in his 
bearing toward such a creditor to introduce 
into it the element of civility. I do not 
mean cringing, but simple courtesy. The 
debtor owes an active duty to his creditor. 
A creditor who has had flouted in his face 
the taunt of "nothing to pay but mil- 
lions for defence," has a right to feel that 
his rights and the laws of decorum are vio- 
lated. Honesty inverts the expression in its 
substantial effect— all for payment and noth- 
ing for resistance, hindrance or delay to the 
collection or payment of an honest debt. 
Honesty comes without dissimulation or dis- 
guise, and invites the amplest investigation. 
No dark chamber hides from enquiring cred- 
itors any secrets in regard to property. But 
this respondent has gone further. Reputable 
gentlemen, who are his creditors and strove 
to be his friends, have been assailed persist- 
ently, simply because they seek in legal 
modes, the redress equity desires to afford 
them. They come into court with clean 
hands and consciences, and find a debtor 
there who seeks to intimidate them by 
threats and abuse. Fraud has become so 
much the rule in some men's minds, that 
they seem to think a creditor, whose prop- 
erty they have consumed without equivalent, 
has no rights a scheming debtor is bound to 
respect. It is time this indecorous mode of 
warfare eeased. 



Two centuries ago old John Bunyan treated, 
the world to the following colloquy in his 
"Life and Death of Mr. Badman": Wise- 
man.— He (Badman) gives a great and sud- 
den rush into several men's debt to the value 
of about four or five thousand pounds, driv- 
ing at the same time a very great trade, by 
selling many things for less than they cost 
him, to get custom, therewith to blind his 
creditors' eyes. His creditors, therefore, see- 
ing that he had a great employ and dream- 
ing that it must at length turn to a very 
good account to them, trusted him freely, 
without mistrust, and so did others, too, to 
the value of what was mentioned before. 
Well, when Mr. Badman had well feathered 
his nest with other men's goods and money, 
after a little while he breaks. • 

After showing how he effects a fraudulent 
compromise, good old Bunyan adds, by Wise- 
man's mouth: So the money was produced, 
releases and discharges drawn, signed, and 
sealed, books crossed and all things confirm- 
ed; and then Mr. Badman can put his head 
out of doors again, and be a better man than 
when he shut up shop by several thousand 
pounds. Attentive.— And did he thus in- 
deed? W. — Yes; once and again. I think 
he broke twice or thrice. A.— And did he 
do it before he had need to do it? W.— 
Need! What do you mean by need? There 
is no need at any time for a man to play the 
knave. He did it of a wicked mind to de- 
fraud and beguile his creditors. * * * A. 
—Why this was a mere cheat. W.— It was a 
cheat indeed. This way of breaking is noth- 
ing else but a more neat way of thieving, 
of picking of pockets, of breaking open of 
shops, and of taking from men what one 
has nothing to do with. No man that has 
conscience to God or man can ever be his 
craftsmaster in this hellish art. * * * He 
could make them glad to take a crown for a 
pound's worth, and a thousand for that for 
which he had promised before to give them 
four thousand pounds. A.— This argueth that 
Mr. Badman had but little conscience. W.— 
This argueth that Mr. Badman had no con- 
science at all; for conscience, the last spark 
of a good conscience, cannot endure this. 

So much from Bunyan. I ought perhaps 
to add that soon after his assignment, Rains- 
ford was indicted in Ontario county, for ob- 
taining money under false pretences. The 
claim on the civil side was settled with the 
claimant by his (Rainsford's) wife, and an 
arrangement perfected with the creditor— a 
bank at Canandaigua— to carry along tha 
business to be done by Rainsford, the paper 
being given by the wife. Rainsford kept on 
as aforetime, enjoying this property and oth- 
er real estate bid in by him for her on the 
assignee's sale, the creditors, meanwhile, be- 
ing kept at bay. The indictment, of course, 
never was tried. 

If such misdemeanors can be upheld in 
law and equity, commercial integrity and 
creditors' rights are among the things of the 
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past. The law in its stern sense of justice 
does not tolerate them. I have no hesita- 
tion to hold that this bankrupt did willfully 
swear falsely in his said several affidavits, 
in the manner above stated, and did conceal 
his estate, as alleged in the petition, within 
the true intent and meaning of the bankrupt 
act, and that the prayer of the said peti- 
tioner should be granted. I have omitted 
many matters proved, regarding those stated 
as sufficient to elucidate the line of thought 
I have adopted, and the conclusion reached. 
The discharge should be set aside and an- 
nulled. 



Case No. 11,538. 

The RAJAH. 

[1 Spr. 199; i 15 Law Rep. 208 J 

District Court, D. Massachusetts. March, 
1852. 

Seamen — Wages — Receipts — How Treated in 

ADMIRALTY. ■ 

1. Courts of admiralty deal with claims by 
seamen for compensation of marine services, in 
the nature of wages, in a manner different from 
that in which courts of common law treat ordi- 
nary transactions. 

[Cited in McCarty v. The City of New Bed- 
ford, 4 Fed. 828.] 

2. Receipts or releases given by seamen, even 
with all the solemnity of sealed instruments, 
will have no effect, beyond the actual consid- 
eration fairly paid. 

[Cited in Broux v. The Ivy, 62 Fed. 604.] 

This was a libel [against the bark Rajah, 
"Wilcox, claimant] by a seaman for his share 
or lay in a whaling voyage. 

A. Mackie, for libellants. 
T. G. Coffin, for respondents. 

SPRAGUE, District Judge. I have not 
thought it necessary to look at this case as 
an ordinary transaction, between merchant 
and merchant, whieh is the aspect in which 
the learned counsel for the respondent has 
presented it. It is a claim by a seaman, for 
compensation for marine service, in the na- 
ture of wages, and the admiralty deals with 
contracts respecting such service or compen- 
sation, differently from the manner in which 
a court of common law can treat ordinary 
transactions. 

Seamen have been called the wards of the 
admiralty, and it habitually exercises a de- 
gree of guardianship over them,- for their 
protection. It scrutinizes all contracts re- 
specting their services or wages, in order to 
see that advantage has not been taken of 
their necessities, ignorance, or thoughtless 
improvidence. Thus, where contracts have 
been made, by which seamen have agreed 
not to receive any wages, unless the ship 
should safely return to her home port, al- 
though freight should be earned on the out- 

1 [Reported by F. E. Parker, Esq., assisted by 
Charles Francis Adams, Jr., Esq., and here re- 
printed by permission.] 
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ward voyage, courts of admiralty have set 
them aside. This was the case in Johnson 
v. Sims [Case No. 7,413] and The Juliana, 2 
Dod. 504, where the agreement was inserted 
in the shipping articles; and in Buck v. Raw- 
Iinson, 1 Brown, Pari. Cas. 137, where the 
contract was by a separate bond, given to the 
master. So an engagement by a seaman, 
that the expenses of curing, in case of sick- 
ness, should be deducted from his wages, has 
been set aside. 

Receipts or releases given by seamen, even 
with all the solemnity of sealed instruments, 
will have no effect beyond the actual consid- 
eration fairly paid. This is shown by many 
cases, and particularly in The David Pratt 
[Case No. 3,597]. Judge Story, in Brown v. 
Lull [Id. 2,018], has examined such contracts 
with seamen, and declared that they cannot 
be sustained, unless it shall appear that they 
were fully explained and understood by the 
seamen, and a fair and adequate considera- 
tion received for every right renounced, or 
obligation assumed. He holds the following 
language: "Seamen are a class of persons 
remarkable for their rashness, thoughtless- 
ness and improvidence. They are generally 
necessitous, ignorant of the nature and extent 
of their own rights and privileges, and for 
the most part incapable of duly appreciating 
their value." See, also, Piehl v. Balchen [Id. 
11,137]; The Sarah Jane [Id. 12,348]; The 
Cadmus v. Matthews [Id. 2,282]. 

And again he says: "Courts of admiralty 
on this account are accustomed to consider 
seamen as peculiarly entitled to their protec- 
tion; so that they have been, by a somewhat 
bold figure, often said to be favorites of 
courts of admiralty. In a just sense they 
are so, so far as the maintenance of their 
rights, and the protection of their interests, 
against the effects of the superior skill and 
shrewdness of masters and owners of ships, 
are concerned. Courts of admiralty are not, 
by their constitution and jurisdiction, con- 
fined to the mere dry and positive rules of 
the common law. But they act upon the en- 
larged and liberal jurisprudence of courts of 
equity." And he subsequently declares, that 
whenever a new stipulation is found in the 
shipping articles, derogating from the general 
rights and privileges of seamen, courts of ad- 
miralty hold it void, unless two things con- 
cur, "first, that the nature and operation of 
the clause is fully and fairly explained to the 
seamen; and, secondly, that an additional 
compensation is allowed, entirely adequate 
to the new restrictions and risks imposed up- 
on them thereby." Nor is this doctrine con- 
fined to dealing between seamen and the 
owners or masters, but extends to contracts 
with other persons respecting their compen- 
sation or wages; as, for example, sales of 
shares or prize-money, which Judge Story, 
in the same case, adverts to in the following 
language: 'T know not, indeed, that this doc- 
trine has ever been broken in upon in courts 
of admiralty, or in courts of equity. The lat- 
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ter courts are accustomed to apply it to 
classes of eases far more extensive in their 
reach and operation; to cases of young heirs 
selling their expectancies; to cases of rever- 
sioners ana remainder-men dealing with their 
estates; and to cases of wards dealing with 
their guardians; and above all, to cases of 
seamen dealing with their prize-money and 
other interests." These principles are sus- 
tained also by a very able and elaborate 
opinion of Lord Stowell, in The Juliana, 2 
Dod. 504. See, also, 1 Story, Eq. Jur. §§ 331- 
340; Curt. Merch. Seam. 43. 

Let us now advert to the facts of the pres- 
ent ease. The libellant, Dray, served on 
board the whale-ship Rajah, from the 23d 
November, 1848, to 10th June, 1851, at the lay 
of 1/140, and the balance due to him at the 
termination of his voyage amounted to 
$154.73, which he now claims. The owner 
objects to paying that amount, or any part 
thereof, on the ground that the libellant has 
transferred his whole claim to Mead & Co., 
by means of the order which has been pre- 
sented and accepted. 2 That order is not a 
negotiable instrument, and it is not contend- 
ed that it can operate further than as an as- 
signment of the fund in the hands of the" 
owner, the whole amount of which he still 
retains, nothing having been paid on the or- 
der. Soon after the order was given, Dray 
gave notice to Wilcox, the owner, not to pay 
it to Mead & Co., and requested payment to 
himself. The order bears date the 10th 
June, 1851, and has written on it the word 
"Entered" and also the words "Accepted, 6 
Mo. 12th, 1S51." Wilcox, the owner, in his 
answers to the interrogatories, says, that he 
first saw the order on the 10th June, then 
finding it at his place of business, where it 
had been previously left; that he considered 
it accepted from the time he saw it; that he 
cannot say on what day the words "Accept- 
ed, 6 Mo. 12th" were written; they were in- 
tended to represent the day when he consid- 
ered it accepted, and that such acceptance 
was before he saw Dray. An interrogatory 
was distinctly put to Wilcox, whether he 
wrote those words before Dray forbade his 
paying, and from the answer, which seems to 
have been carefully prepared, 1 cannot be 
satisfied that they were written before he re- 
ceived notice not to pay the order, uut, look- 
ing also at other circumstances, believe that 
they were written afterward. It appears, by 
the answer of the owner, that the libellant 
demanded payment, and offered a bond of in- 
demnity, which was declined, unless he 
would get the president of the United States 

2 The order ran as follows: — 

"New Bedford, 6 Mo., 10th, 1851. 

"For value received, pay to Mead & Co., or 
their order, the net proceeds of my voyage, (in- 
cluding slush,) and their receipt shall be mine 
in full. James Dray. 

"To the agent and owners of the Bark Ra- 
jah. (Entered.) 

"Accepted, 6 Mo. 12th, 1851. 

"Witness: Geo. P. Drew." 



as surety; that is, the owner absolutely re- 
fused, but has chosen to aid Mead & Co. in 
their controversy with the libellant, and for 
that purpose lent his name to tnem, to carry 
on this suit for their own benefit. Mead & 
Co. are the real party respondent, and the 
court is bound, therefore, to look into the 
transaction between them and the libellant. 
It appears, by the evidence, that Mead & Co. 
are what in New Bedford are called "fit- 
ters," that is, persons that furnish supplies 
to seamen, on going upon, or returning from, 
whaling voyages; that this class of traders 
employ runners to solicit trade: that, on the 
arrival of a whale-ship, from twenty-five to 
one hundred of these runners come on board, 
to solicit the seamen, before they have op- 
portunity to go on shore; that, on the ar- 
rival of this bark Rajah, the libellant was in- 
duced by a runner of Mead & Co. to go di- 
rectly from the vessel to their store; there 
he was supplied with clothing to the amount 
of $28.37, watch and chain $30, and $2 in 
cash, which, with a charge of fifty cents for 
boating, in bringing him on shore, amounted 
to 860.87; and thereupon, an order for the 
whole proceeds of his voyage, expressed to 
be for value received, was given; and thus, 
in one hour after landing from a whaling 
voyage of more than two-and-a-half years' 
duration, he was induced to transfer to a 
stranger, his whole remaining claim for his 
long and laborious services. The amount of 
that claim, as we have seen, was $154.73. 
He had received from Mead & Co., at most, 
only $60.87. Why was an instrument taken 
from him, operating as a transfer of the 
whole? The reason given in the answer of 
the owner, is, that Mead & Co. promised him 
to pay to him in clothing from their store, 
for the residue which they should receive, 
above the amount then furnished. If this 
were so, the libellant had divested himself of 
all control of the proceeds of his voyage, and 
placed himself so far in the power of Mead 
& Co. that he could claim nothing from them, 
but a further supply of clothing, and this, 
too, when he had received only two dollars 
in cash for the supply of all his other wants. 
It is true, that afterwards, on the 11th, Mead 
& Co. let him have money to the amount of 
$10; and on the 12th, $16.75 more. But, if 
the answer is to be taken as true, this was 
voluntary on their part, and not by virtue of 
any obligation which they were under; and 
the validity of the order is to be tested by 
the agreement under which it was given. 
No satisfactory reason has been assigned, 
why Mead & Co. should have taken an as- 
signment of a cash fund, to an amount great- 
er than the supplies furnished at the time, 
and the court can perceive no reason, unless 
it was intended to tie up the hands of the 
libellant, so that he could receive the residue 
only through Mead & Co., and in such man- 
ner as they should see fit. I have no hesita- 
tion, therefore, in saying, that neither the 
owner, who has lent his name as a nominal 
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party, nor Mead & Co., the real defendants, 
■can •withhold from the lihellant any greater 
■amount than has been actually and fairly 
paid to him. What is that amount? The 
watch and chain charged in their account at 
-$30, was returned within a few days, but 
they refused to take it back. It was left, 
however, on their counter. Two watchmak- 
ers have been called to testify what would be 
the retail price, affording a good profit to the 
vendor. One of them says $17.50, the other 
$20.50. This evidence is not controlled. It 
thus appears, that the charge was from 
about fifty to seventy per cent, above the 
fair value, and the seaman had a right to re- 
scind the contract, within a reasonable time. 
This he did. Some objections were made to 
other items, but they were finally waived, 
and the residue of Mead & Oo.'s account, 
4if ter deducting the watch and chain, amount- 
ing to $57.62, will be allowed to them. This 
sum, deducted from the whole amount of the 
libellant's voyage, will leave $97.11, for 
which a decree must be entered for the llbel- 
lant, with costs. 
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The RALEIGH et al. 

SUNDRY MATERIAL-MEN OP NORFOLK 

AND PORTSMOUTH v. PIONEER 

TRANSP CO. 

[2 Hughes, 44.] i 

District Court, E. D. Virginia. Feb. 26, 1876. 

Maritime Lien— State Lien — Sdpplies to Home 
Vessel — Admiralty Jurisdiction. 

1. The act of assembly of Virginia, of Janu- 
ary 20, 1866, c. 55 (page 171, Acts 1865-66), 
■carried into the Code of 1873 as section 5 of 
chapter 147, gives such a lien for supplies upon 
a home vessel in favor of a home material- 
man as an admiralty court may make the foun- 
dation of a libel in rem, under the 12th rule 
in admiralty of 1S72. 

[Cited in The Hiawatha, Case No. 6,453; 
White v. The Cynthia, 2 Fed. 112; The 
General Burnside, 3 Fed. 231; Stewart v. 
Potomac Ferry Co., 12 Fed. 298; The J. 
E. Rumbell, 148 U. S. 18, 13 Sup. Ct. 502.] 

2. The right which this statute gives the ma- 
terial-man, to attach the vessel for the supplies 
he furnished it on its credit, is presumed to be 
the ground on which he has credited the vessel, 
establishing a contract between the material- 
man and the vessel itself; and this contract 
(and not the lien of the state law) establishes 
the admiralty jurisdiction. 

In admiralty. Libels against the com- 
pany's steamers, Raleigh, L. G. Cannon, and 
Astoria. The Pioneer Transportation Com- 
pany was duly incorporated on the 2d day of 
September, 1872, with its principal office at 
Portsmouth, Virginia. It became owner of 
several vessels, of which the steamers Ral- 
eigh, L. G. Cannon, and Astoria, which were 
severally libelled in these proceedings, were 
part It engaged in the business of trans- 
porting passengers and freight between the 

i [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 



ports of Norfolk and Portsmouth and places 
in North Carolina. The evidence shows that 
its business was conducted at a constant and 
heavy loss. On the 15th of January, 1S74, 
the company made a deed of trust conveying 
the steamer Raleigh to J. F. Crocker, to se- 
cure to the Bank of Portsmouth the payment 
of its note, then given for $10,000, and its 
renewals. On the 26th day of January, 1S75, 
the company made a second deed of trust, 
conveying all three of the said steamers to 
L. D. Starke, to secure the payment of its 
note for $7000, and its renewals, to George 
W. Grice and others; and also to secure its 
note for $4000, and its renewals, to John T. 
Hill and others. On the 9th day of June, 
1S75, the company executed a third deed of 
trust, conveying the said three steamers to 
J. F. Crocker, to secure to the Bank of Ports- 
mouth the payment of two notes and their 
renewals, one of them for $10,000, the other 
for $1600. - This last ten thousand dollar note 
was the renewal of the same ten thousand 
dollar note which had been secured by the 
deed of the loth of January, 1874. These 
three several deeds were all recorded in the 
office of the collector of customs of the Unit- 
ed States, at Norfolk, in conformity with the 
requirements of the act of congress regulat- 
ing the registration of such deeds. On the 
22d day of June, 1875, Joseph G. Spruill, of 
Norfolk, a dealer in stores and provisions, 
filed three several libels in this court respec- 
tively against the three several steamers 
which have been mentioned, belonging to 
this Pioneer Transportation Company, for 
supplies furnished each of them, alleging 
that they were furnished on the orders re- 
spectively of the masters of the vessels, and 
on the credit of the respective steamers, and 
that they were necessary supplies, and that 
the credit pf the steamers was necessary to 
procuring 'them. Soon after .the filing of 
these libels, at different times, libels or peti- 
tions of intervention were filed, by mariners 
employed on the several steamers respective- 
ly, against the steamers, and also by other 
material-men for supplies furnished under 
the same circumstances as had been alleged 
by the original Iibellants. The Bank of 
Portsmouth also filed libels of intervention 
against each steamer, by J. F. Crocker, trus- 
tee, as also did Grice, Hill, and others by 
L. D. Starke, trustee, and claimed priority of 
lien upon the steamers over all Iibellants and 
petitioners except mariners. Answers were 
filed by the company in each case, in which 
the company avers that Norfolk is the home 
port of these steamers, and the place of 
residence of their owners, and in which it 
denies the averments of the libels as to the 
credit on which the supplies were furnished 
by the Iibellants. The claims of mariners 
and employes on the steamers were found 
to be greater against each vessel than could 
be paid without a sale, and a decree of sale 
was entered by consent in each of the cases, 
under which the vessels were sold, and this 
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class of claims paid off. The proceeds of 
sale of each vessel, less the amounts paid 
for wages and costs, are now on deposit in 
bank in the registry of the court, the amount 
of this balance in the case of the Raleigh 
being $8001.53, in that of the Astoria, §2743.- 
64, and in that of the Cannon, §3250.99, the 
whole amount being $13,996.16. Against this 
fund the claims of the mortgagees by deed 
of trust aggregate $22,600, and those of 
the material-men and others $6087.20. It is 
proved as to most of the claims of the ma- 
terial-men that the supplies furnished by 
them were furnished on the orders respec- 
tively of the masters of the steamers, and on 
the credit of the steamers; that the supplies 
were necessary, and that the company being 
insolvent when the supplies were furnished, 
the credit of the vessels was necessary to 
procuring the supplies. Of some of the 
claims, however, these facts are not true, 
and they will be excepted from the general 
ruling in this case. 

The following counsel represented the vari- 
ous interests under adjudication: Baker & 
Walke, Scarburgh '& Duffield, Charles Sharp, 
W. H. C. Ellis, John S. Tucker, James T. 
Allyn, Holladay & Gayle, Godwin & Crock- 
er, W. W. Old, L. D. Starke, William Baker, 
"White & Garnett, Harmanson & Heath, W. 
B. Martin; all of Norfolk and Portsmouth. 

HUGHES, District Judge. It is evident 
from this state of facts that the question in 
the ease is between the deed of trust cred- 
itors, who lent money to the company, and 
the material-men who furnished supplies for 
operating the steamers. If these supplies 
had been furnished in any other port than 
a port of the state of Virginia to these 
steamers owned here, there would be no 
doubt of the lien of the material-men, and its 
priority over that of mortgagees. • The doubt 
in the case arises from sundry decisions of 
the supreme court of the United States, in 
which it is held that supplies furnished a 
vessel in a domestic port are not the subject 
of a maritime lien, and of a proceeding in 
rem against the vessel, unless the local law, 
that is to say the law of the state, gives a 
lien upon the vessel for such supplies. In 
the absence of such state law the lien is 
good only against vessels from other states. 

The history of the rulings of the supreme 
court on this highly important question has 
been as follows: The material-man had a 
lien for supplies under the old admiralty 
law, and has now throughout Europe under 
the general admiralty law, upon all ships 
and vessels, without any distinction between 
foreign and domestic vessels. Some of the 
authorities on the subject may be found cited 
in 2 Pars. Shipp. 322; Ben. Adm. § 272, and 
notes; and The Calisto [Case No. 2,316]. 
This was so in England until a decision of 
the house of lords, in the reign of Charles 
II., took the lien away in the case of domes- 
tic vessels, and left the material-man to his 



common law lien, which was only good 
where possession of the vessel was retained. 
But even in England the lien of the material- 
man on a domestic vessel has been restored 
by act of parliament since 1840, and this 
lien follows the vessel independently of pos- 
session. In consequence of several rulings 
of the supreme court of the United States,, 
and not by any act of congress, it was for a 
long time a part of the American admiralty 
law, that material-men had not a lien for 
repairs or supplies upon domestic vessels, 
unless it was given by the local law. Those 
rulings of that court have been ascribed to 
the "insensible" influence upon its justices of 
the rulings of the English common law 
courts on the subject, before 1840. While 
the supreme court held this doctrine, it es- 
tablished the 12th rule in admiralty, in the 
original form of that rule, by which it gave 
the proceeding in rem against a domestic 
vessel to the material-man, only where the 
law of the state gave him a lien. After- 
wards, in 1859, the supreme court amended 
rule 12 so as to take away this proceeding 
in rem altogether from the material-man, 
thus ignoring the laws of such states as 
gave the lien. This rule, thus amended, con- 
tinued in that form until 1872, when the 
supreme court again amended it, and pro- 
vided, that "in all suits by material-men for 
supplies or repairs, or other necessaries, the 
libellant may proceed against the ship and 
freight in rem, or against the master or 
owner alone in personam." The adoption of 
this rule seemed to imply that the supreme 
court had determined to abandon the incon- 
venient distinction which it had been making 
on this subject between a domestic and 
foreign vessel, whereby it had established a 
variable maritime law, changing with the 
boundaries and with the legislation of each 
state. The rule of 1872 seemed to imply 
that the law of maritime lien, as to material- 
men, was to be uniform in the United States, 
and in conformity with that law as it was 
enforced in the maritime courts of all or 
nearly all nations of the world. But the re- 
cent decision of the supreme court in The 
Lottawanna Case, 21 Wall. [88 U. S.] 558, 
destroys this implication, and re-establishes 
the doctrine that the material-man has not 
a lien for supplies furnished upon the credit 
of a vessel, if it be a domestic vessel, un- 
less the law of the state give such a lien as 
can be treated by an admiralty court as 
creating a maritime contract between the 
material-man and the vessel itself. The prin- 
ciples on which that court grounds the dis- 
tinction it thus makes between foreign and 
domestic vessels are these: The foreign ves- 
sel is a wanderer; neither her owner nor 
master being known in the port where she 
seeks to obtain supplies. When furnished, 
these are necessarily furnished on her own 
credit, and not on that of her owner or mas- 
ter. Being herself thus the obligor, the ad- 
miralty gives a proceeding against herself 
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in rem. But in a domestic port a vessel's 
owner or master is supposed to t)e known, 
and, if supplies are furnished, they are pre- 
sumed to be furnished on the personal credit 
of the master or owner, and the admiralty 
does not give the proceeding against the ves- 
sel herself. But if the local law gives a 
lien upon the vessel herself, then the ad- 
miralty will presume, if credit is given the 
vessel, that it is given on the faith of the 
local lien, and therefore will enforce the 
contract by the proceeding in rem. It is not 
the lien itself which the admiralty enforces 
in such a case, but the contract which arose 
on the faith of the lien. 

It was contended at bar that the legislature 
of any particular country cannot create a 
inaritime lien, and that even if legislation 
could do so in the United States, such a 
thing could only be done by national and not 
by state legislation. This proposition would 
seem to be negatived by the supreme court 
in its rulings in several cases, more especial- 
ly in that of The Lottawanna [supra], its la- 
test decision on the subject. In that case 
it said: "It cannot be that the framers of 
the constitution contemplated that the (mari- 
time) law should forever remain unaltered. 
Congress undoubtedly has authority under 
the commercial power, if no other, to intro- 
duce such changes as are likely to be need- 
ed. * * * As to the right of material-men 
in reference to supplies and repairs furnished 
to a vessel in her home port, there does not 
seem to be any great reason to doubt that 
congress might adopt a uniform rule for the 
whole country. * * *" Page 577. "It seems 
to be settled in our jurisprudence that so long 
as congress does not interfere to regulate 
the subject, the rights of material-men fur- 
nishing necessaries to a vessel in her home 
port may be regulated in each state by state 
legislation. State laws, it is true, cannot 
exclude the contract for furnishing such sup- 
plies from the domain of admiralty jurisdic- 
tion, for it is a maritime contract, and they 
cannot alter the limits of that jurisdiction, 
nor can they confer it upon the state courts 
so as to enable them to proceed in rem for 
the enforcement of liens created by state 
laws, for it is exclusively conferred upon the 
district courts of the United States. They 
can only authorize the enforcement thereof 
by common law remedies, or such remedies 
as are equivalent thereto. But the district 
courts of the United States, having jurisdic- 
tion of the contract as a maritime one, may 
enforce liens given for its security, even 
when created by state laws. The practice 
may be somewhat anomalous, but it has ex- 
isted from the origin of the government. 
* * * Whatever may have been its origin, 
and whether or not it was based on the 
soundest principles, it became firmly settled, 
and it is now too late to question its validity. 
It is true that inconveniences arise from the 
often intricate and conflicting state laws cre- 
ating liens, * * * but where a lien does 



exist it removes all obstacles to a proceeding 
in rem, if credit is given to the vessel. It 
would undoubtedly be far more satisfactory 
to have a -uniform law regulating such liens, 
but until such law be adopted (supposing 
congress to have the power), the authority 
of the states to legislate on the subject seems 
to be conceded by the uniform course of de- 
cisions." Pages 580, 5S1. I do not myself 
think, however, that it is necessary for the 
state law to create a maritime lien as such, 
in order to confer upon the admiralty court 
power to proceed in rem. I think the mere 
fact of the state's giving a lien upon the ves- 
sel for the satisfaction of a maritime con- 
tract converts that contract into one between 
the material-man and the vessel itself, and 
thus makes such contract the subject of the 
admiralty proceeding in rem. 

The principal inquiry, therefore, in the 
present case, is whether the law of Virginia 
gives a lien for supplies upon the vessel re- 
ceiving them. The act of assembly of Jan- 
uary 20, 1866, c. 55 (page 171, of the Acts of 
1865-66, earned into the Code of 1873 as sec- 
tion 5 of chapter 147), is the only statute 
which is claimed to create such a lien. It 
is a part of the history of this act that it was 
drawn by a skilful lawyer (Mr. Duffield) of 
this city, for the purpose of establishing a 
lien as nearly as possible equivalent to the 
maritime lien, and for the further purpose, 
if possible, of giving to the state courts ju- 
risdiction of proceedings in rem to enforce 
this lien. This latter effect of course the act 
could not have. The question is, whether 
the act establishes such a lien as the admiral- 
ty court can enforce as creating a contract 
between the material-man and the vessel it- 
self. The act is in these words: "If any 
person has any claim against the master or 
owner of any steamboat/or other vessel, raft, 
or river craft, found within the jurisdiction 
of this state, for materials or supplies fur- 
nished or provided, or for work done for, in, 
or upon the same, or for wharfage, salvage, 
pilotage, or for any contract for the trans- 
portation of, or for any injury done to any 
person or property by such steamboat, or 
other vessel, raft, or river craft, or by any 
person having charge of her, qr in her em- 
ployment, such person may, either in a pend- 
ing suit or without the previous institution 
of any suit, sue out of the clerk's office of 
the court of the county, or the circuit court 
of the county, or of the court of the corpo- 
ration, or of the circuit court of the corpo- 
ration in which such steamboat, or other ves- 
sel, raft, or river craft may be found, an at- 
tachment against such steamboat, or other 
vessel, raft, or river craft, with all her tackle, 
apparel, and furniture, or against the estate 
of such master or owner;* and it shall not 
„be necessary, in such attachment, to set forth 
the name o'f such master or owner. The or- 
der of publication required by the twentieth 
section of this chapter, may be against the 
owner or master of the steamboat, or other 
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vessel, raft, or river craft attached, and 
against the person liable by description and 
without setting forth his name. Any attach- 
ment may be sued out under this section, for 
a cause of action that may have arisen with- 
out the jurisdiction of this state, if the 
steamboat, or other vessel, raft, or river craft 
be within the jurisdiction of this state at the 
time the attachment is sued out or executed." 

I do not think it necessary that the state 
should do more than give a lien upon the 
vessels; I do not think it necessary that it 
should give a maritime lien, eo nomine, but 
I shall examine this act as if the latter were 
necessary. The point of inquiry, therefore, 
is whether this act constitutes a right, equiv- 
alent to what is known to the modern mari- 
time law as a lien? I say modern maritime 
law, because the word lien, of most various 
meanings, was not known to the law mari- 
time until modern times. It has been adopt- 
ed into the nomenclature of that law from 
the common law of England, but does not 
ca.rry the same technical meaning there 
which belonged to it at common law. In 
the latter, the term lien signified a right mere- 
ly to hold property until a claim of the hold- 
er against the owner was satisfied. By the 
maritime law the right in the thing exists 
irrespectively of possession or of ownership, 
and the term lien in a maritime sense signi- 
fies a special proprietorship in the thing, giv- 
ing a right to pursue, take, and hold it 
By statute the right to take as well as to 
hold has been given in some special cases of 
liens at common law, but the leading dis- 
tinction between the common law lien and 
what is now called the maritime "Hen" is. 
that at common law it is only a right to 
hold against the owner, while in admiralty 
it is a right to take against the world, as 
well as to hold, for the satisfaction of a mari- 
time claim. The common law lien grows 
invariably out of a right of action in per- 
sonam against some personal defendant. It 
is incidental to a claim against a person, and 
is enforced against property because of the 
claim against its owner. It is dependent 
upon the claim against a personal defendant. 
But in admiralty the owner of the ship is ig- 
nored; the ship itself bears the name of a 
person, is treated as the defendant, and is 
px'oceeded against as itself the obligor or 
debtor, without reference to its ownership. 
The common law lien is, therefore, in its the- 
ory, nature, and incidents, quite a different 
right from what is now called a maritime 
"lien," and it is probably a subject of regret 
that the common law term has been adopted 
into the technology of the admiralty law. 

Still another difference between the com- 
mon law and the maritime lien consists in 
the fact that the. admiralty court, in enfor- 
cing the latter, gives title to the vessel or 
thing upon which the lien attaches as against 
the world; whereas, the common law court 
gives only such title as the defendant had 
out of whose liability the lien grew. The 



admiralty enforces a jus in re, and its pro- 
ceeding is in rem directly against the thing 
itself; whereas, the common law court deals 
only with the obligation of the owner of the 
thing, and enforces a right in the thing only 
as incidental to that obligation. Wherever 
there is a maritime lien, it is in the nature of 
a proprietary interest, and it adheres to the 
thing (and its proceeds), into whose hands 
soever it may go, in any place on the globe. 
But the common law lien, unless extended 
by statute, is lost by the loss of possession, 
vanishes when the thing passes beyond the 
municipal jurisdiction, and has no proprieta- 
ry quality or force. This quasi proprietary 
interest, this right to go after, and take, as 
well as hold against the world, constitutes 
the difference between the maritime lien, 
and that common law lien which the citizen 
of Virginia already had in 1866 without any 
additional legislation. The question, there- 
fore, is what was the object of the special 
legislation on this subject which the general 
assembly of Virginia enacted on the 20th of 
January, 1866? Was it the object of that 
act, as far as state legislation could do so, 
to constitute a lien beyond that given by 
the common law, and equivalent to the mari- 
time lien; and did it employ language com- 
petent to that object? As the word lien is 
not a maritime term, of course the failure 
to use it in a statute is no argument that 
the statute does not confer the lien. On 
the contrary, whenever it is the object of 
the legislator to establish a lien intended to 
be equivalent to a maritime lien, it is most 
judicious for him to use terms which shall 
give the right to take and hold, irrespective- 
ly of ownership, and to avoid the use of the 
word lien; for this term, if used, is liable to 
be technically interpreted as carrying only 
its common law signification. I think I may 
legitimately infer and conclude that such was 
the object of the draftsman of the act of as- 
sembly of Virginia of January 20th, 1866, 
for the "attachment of steamboats and other 
vessels found within the jurisdiction of the 
state," and of the legislature in enacting it. 
The peculiarity of this statute of Virginia is, 
that it is not, as in other states, incumbered 
by a multitude of conditions and special pro- 
visions, making the liens which it creates 
contingent upon the performance of various 
acts by the attaching claimant. Only one 
section of the chapter of the Code of which 
it is a part (the 12th, making the attachment 
a lien from the time it is levied) can be pre- 
tended to limit the right given by statute in 
any respect; and that section, from the 
terms it employs, seems to have no reference 
whatever to this statute. The statute, as it 
has been quoted above, is the whole law of 
Virginia on the subject; and it gives to any 
person who has a claim against a vessel for 
supplies and repairs a right to follow it 
wherever it may be found in the jurisdiction 
of the commonwealth, to take it by proper 
process, and to hold it for the satisfaction of 
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his claim. It recognizes the admiralty prin- 
ciple that a claim may be against the vessel, 
independently of the owner; and authorizes 
the vessel to be proceeded against regardless 
of the owner, by process in rem. Certainly 
is such a right equivalent "to a maritime lien. 
It cannot be contended that the actual 
suing out of attachment process from a 
state court against property already libelled 
in this court was necessary to the obtaining 
of the lien given by the statute. The right 
of the material-man to attach the vessel for 
the supplies he furnishes is presumed to 
have been the ground on which he credited 
the vessel, and is treated as establishing a 
contract between the material-man and the 
vessel itself. But even if that right did not 
exist until process issued, the libels here 
were equivalent to the attaching process au- 
thorized by the state law. The moment that 
the libels were filed in this court, that mo- 
ment did the right to sue out such process 
become nugatory, and was the suing out of 
it rendered useless. Chief Justice Chase, in 
He Wynne [Case No. 18,117], said on this 
subject: "Whether the distress warrant or 
attachment be regarded as a proceeding for 
obtaining or for enforcing a lien, each was 
equally unwarranted (after the commence- 
ment of the proceeding in the United States 
district court). Buckey v. Snouffer, 10 Md. 
149. * * * Liens are of various descrip- 
tions, and may be enforced in different 
ways; but we think it sufficient to say hefe, 
what seems to us well warranted in prin- 
ciple and by authority, that whenever the 
law gives a creditor a right to have a debt 
satisfied from the proceeds of property, or 
before the property can be otherwise dis- 
posed of, it gives a lien on such property for 
the payment of such debt. And we think 
that a lien of this sort is given by the 12th 
section of chapter 134, tit. 41, of the Code of 
Virginia." From the comprehensive and un- 
restricted terms of the act of assembly of 
Virginia under discussion, I think the con- 
clusion is irresistible, that the legislature did 
intend by it to give such a lien upon a ves- 
sel as the admiralty court may treat as es- 
tablishing a contract between the material- 
man and the vessel itself. By this statute it 
gives such a lien as completely as state leg- 
islation can do so. It gives him the right to' 
pursue, take, and hold the vessel for his 
claim. True it is, that at last and at best 
this is but a statutory lien; and true it is 
that the admiralty court does not affect to 
enforce statutory liens, as such. But the ad- 
miralty court has jurisdiction of the contract 
as a maritime contract, and, seeing that the 
state law gives an unconditional lien to the 
material-man for supplies, it implies that the 
material-man, knowing that he had such a 
lien, gave credit to the ship on the faith of 
it. It therefore treats the contract as made 
between the man and the vessel itself, and 
enforces this maritime contract by the pro- 
ceeding in rem against the vessel which 



received the supplies. "The practice may be 
anomalous," as the supreme court says in 
the Lottawanna Case, "but it has existed 
from the origin of the government, it has 
become firmly settled, and it is now too late 
to question its validity." Where the state 
law gives such a lien as this law does upon 
a vessel, the contract being a maritime con- 
tract, there the lien, being attached to the 
contract, can be enforced by the admiralty 
court, according to the mode of administer- 
ing remedies in the admiralty. 1 Conk. 78, 
and cases there cited. 

The remaining question is, do these liens 
take precedence of all liens other than those 
for mariners' wages? See 2 Pars. Shipp. & 
Adm. 149, and cases there cited. There is 
no doubt that they do. The claims of ma- 
terial-men are held, by the maritime law, in 
equal favor with the wages of seamen; re- 
pairs and supplies being no less essential 
than the services of mariners to furnish 
"wings and legs" to the ship to enable her 
to complete her voyage for the benefit of all 
concerned. In fact the mortgagee simply 
takes the plaee and stands in the shoes of 
the owner as to the material-man, and the 
claims of material-men which the maritime 
law makes good against the owner of an 
unincumbered ship, are good against the 
mortgagee of a ship incumbered by recorded 
deed. There is certainly nothing in the act 
of congress providing for the registration of 
these mortgage deeds which gives them a 
superiority over maritime liens. See Keeder 
v. The George's Creek [Case No. 11,654]. 
The principle on which this priority of the 
material-man over the mortgagee is allowed, 
is, that he furnishes what is for the benefit 
of all who are interested in navigating the 
vessel; and it would be hurtful to commerce 
to deprive the vessel of the credit thus to 
obtain repairs and supplies whenever and 
wherever needed. The only questions are: 
were the supplies necessary, were they fur- 
nished on the credit of the vessel, and was 
it necessary to employ this credit? Indeed, 
this latter requisite seems latterly not to be 
insisted on. See The Lulu, 10 Wall. [77 U. 
S.] 197, and The Grapeshot, 9 Wall. [76 U. 
S.] 129. The authorities for the two general 
propositions are so numerous that I refrain 
from giving the references to them. 

I must notice in conclusion a proposition 
which was advanced in argument, that the 
law of Virginia under consideration is in its 
strict terms exclusively remedial; and that, 
in so far as it seeks to give the remedy in 
rem in the state court, it is unconstitutional, 
and is therefore wholly void as to any ad- 
vantage it could confer upon a material- 
man having a claim, for supplies against a 
domestic vessel. The proposition is hardly 
tenable. It very frequently is the ease that 
substantive rights are created by remedial 
laws. As to this law of Virginia, it is to be 
said, as Chief Justice Chase said of the Vir- 
ginia law of lien for rent, that the lien is 
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created through necessary implication by 
the very enactment of the remedy, even 
though no words be used expressly declaring 
the right or creating the lien in specific 
terms. No lien is more unquestioningly rec- 
ognized in Virginia than this lien for rent 
which is created by a law strictly remedial 
in its terms; and if from any circumstance, 
such as the goods bound by lien coming into 
the custody of another court, the distress 
warrant should cease to be a remedy in any 
particular case, it would hardly be contend- 
ed that the lien had fallen along with the 
remedy to enforce it. The mere granting a 
remedy presupposes and by implication es- 
tablishes the right for which it is given ; 
but the converse is not true, that there may 
be a remedy without a right to support it. 
And if along with the right on which it 
rests, a remedy is once given, and if from 
any circumstance, unconstitutionality or 
other, the remedy itself fails, the right re- 
mains. In respect to this law of Virginia, 
the right of lien having been given in giving 
the right of remedy, the lien remains even 
in cases where the remedy is inadmissible. 
I will therefore sign an order directing the 
payment out of the proceeds of the sale of 
the three vessels, now in the registry of the 
court, the claims of material-men for the 
supplies respectively furnished by them to 
the respective steamers on the credit of each 
steamer. The claims of those dealers who 
furnished supplies generally to the company, 
and not for any specific one of their vessels, 
are not liens, and of course cannot be paid 
here. A decree in personam against the 
company, however, will be given in their 
favor. 

I have yet to deal with two or three sub- 
ordinate questions. These are as follows: 
1st. Have the masters of these several 
steamers a lien for their unpaid wages each 
upon the steamer he commanded? 2d. Have 
they a lien for the advances of money which 
they made to the crews of the respective 
vessels? 3d. Has the agent in Norfolk of 
the company a lien for his disbursements 
upon the several steamers? 4th. Have the 
owners of the wharf which was leased to 
the company and which was used by these 
vessels, a lien upon them for the unpaid 
rent due upon the lease? 

1st. As to the first question, I am obliged 
to rule against the claims of these masters; 
and do so with extreme reluctance on ac- 
count of the strong equity of their claims for 
honest and faithful service. The law is too 
well settled to be brought now into question. 
It is founded on a consideration of the great 
inconvenience that would result to commerce, 
if on a change of the master of a vessel for 
misbehavior or other cause, he could keep 
possession of the ship until he was paid; or 
if abroad, could enforce his lien and compel 
a sacrifice of the ship, in this country, this 
doctrine is only held as to the ship, but the 
master is allowed his lien on the freight; 



chiefly on the ground that the objection just 
stated to his having a lien on the ship does 
not apply as to the freight; and of the 
strong equity of his claim. 

2d. I am equally bound to rule against the 
masters as to their claims for disbursements. 
These, however good against the owners or 
employers, do not give a lien upon the ship 
to the master, although they do upon the 
freight. The law is too well settled to be 
now called in question, and is founded upon 
the same considerations which have been 
stated as to wages. I can give the masters 
only decrees in personam against the com- 
pany. 

3d. It is doubtful whether the agent for a 
particular ship has a lien for disbursements 
upon that ship; but, however that may be, 
the agent for a line of steamers, disbursing 
for them generally, has no lien upon any 
particular vessel for a balance against the 
owners on general account. However valid 
and equitable Mr. Cappell's claim may be 
against the owners, he has no specific lien 
upon these several steamers for disburse- 
ments as against mortgage incumbrances. 
He can have nothing but a personal decree 
against the company. 

4th. The executors of "W. E. Taylor claim, 
by petition under the 43d rule in admiralty, 
$652.86 for rent due them from 1st May to 
the 6th of September, 1875, on a lease, which 
commenced on the 1st of January, 1875, of 
wharf property, made to the Pioneer Trans- 
portation Company. These executors are not 
wharfingers. Their claim is not for wharf- 
age. The company itself being the lessee, 
was its own wharfinger. The claim of the 
executors is for rent; and such a claim is not 
a maritime claim. And therefore the claim 
cannot be sued for in the admiralty, and this 
court had no jurisdiction of it, except as a 
eomt of equity under the 43d rule of admi- 
ralty. The claim stands in this court sub- 
ordinate to those for mariners' wages and 
supplies furnished by material-men, and is 
subject to these priorities over it. This 
claim for rent must be adjudicated upon, 
precisely as it would be in a common law 
court It has priority over the claim of the 
Bank of Portsmouth and of G. W. Grice, 
John T. Hill, and others, under the trust 
deeds of the 26th January and of the 9th 
June, 1875, but not over the claim of the 
Bank of Portsmouth under the trust deed of 
the 15th January, 1874. Their claim binds 
the surplus, of the funds arising from the 
sales of the Astoria and Cannon after satis- 
fying that due the material-men upon those 
steamers, and I will sign an order directing 
its payment out of those funds. 

There was no appeal from the decrees in these 
causes; the bar all agreeing with the court in its 
construction of the state statute reviewed. 
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Case Wo. 11,540. 

RALSTON et al. v. The STATE RIGHTS. 

[Crabbe, 22.] i 

District Court, E. D. Pennsylvania. Sept. 5, 

1836. 

■Collision' — Exemplars Damages — Both in Fault 

— Malicious Acts of Captain — Scope 

op Employment. 

1. If exemplary damages are claimed, in a 
•case of collision, evidence may be given of 
acts nrior to the collision. 

2. But the evidence must be confined to acts 
prior to and at the time of the collision." 

3. The rule that where both parties to' a colli- 
sion are in fault, the damage must be shared, 
only applies to cases where both are in fault 
at the time and in the acts which produced the 
collision, and where the faults are not egregi- 
ously unequal. 

[Cited in The St. Paul, Case No. 12,243.] 

4. In case of a wilful and malicious colli- 
sion, damages may be given above the amount 
of actual injury. 

[Cited in Lake Shore & M. S. Ry. Co. v. 
Prentice, 147 V. S. 109, 13 Sup. Ct. 263.] 

5. Owners are liable for the wilful and ma- 
licious acts of a captain, done in the course and 
scope of his employment. 

rCited in Pendleton v. Kinsley, Case No. 10,- 
922; The Florence, Id. 4,880; Taylor v. 
Brigham, Id. 13,781.] 

[Quoted in Thompson v. Hermann ("Wis.) 3 
N. W. 583.] 

6. Otherwise of crimes committed by a cap- 
tain, not within the course and scope of his em- 
ployment. 

[Cited in Gabrielson v. Waydell, 135 N. T. 8, 
31 N. E. 970.] 

This was a libel for damages. It appear- 
ed that the Linnaeus [Mathew C. Ralston, 
Charles A. Davis, and Sidney Brooks, own- 
ers] and the State Rights [Joseph H. Allen, 
master] were running, in opposition, between 
Philadelphia, Burlington, Bristol, and Bor- 
dentown, on the river Delaware; that on the 
6th and 30th of May, and on the 13th of 
June, 1836, the two boats came into collision; 
that the State Rights was much the stronger 
and more powerful boat; that the Linnaeus 
was considerably injured; that the passen- 
gers on board of the Linnaeus, on the 6th 
May, were much incensed by the conduct of 
the captain of the State Rights; and that 
they published a statement, in the newspa- 
pers of Philadelphia, severely censuring him. 
The libel was filed on the 27th June, 1836, 
and claimed ten thousand dollars damages. 

On the 15th August, 1836, the case came on 
for a hearing before Judge HOPKINSON, 
and was argued by Mr. Chester and J. C. 
Biddle, for libellants, and by Mr. Norris and 
J. R. Ingersoll, for respondent 

The respondent's counsel having - proposed, 
at the trial, to examine witnesses as to facts 
occurring at other times than on the date of 
the occurrences complained of, the counsel 
for the libellants objected. 

HOPKINSON, District Judge, said: The 
libellants' claim, not only compensatory, but, 
exemplary damages; there can be no set-off 

i [Reported by William H. Crabbe, Esq.] 
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to the first, but the second is materially af- 
fected by it. This court is not only to try 
the issue of fact— that is, whether the injury 
complained of was done— but to assess the 
damages: that is, to perform the part of the 
jury, and also of the court. In basing our 
sentence we always hear attendant circum- 
stances. The evidence is admitted, but must 
be confined to acts prior to the injuries com- 
plained of. 
The evidence having been closed, — 

Mr. Chester, for libellants, contended, after 
arguing the questions of fact, that the dam- 
ages should be measured, not only by the 
actual injury sustained, but by the loss of 
time, custom, and profit, suffered on account 
of the collision; and that the owners were 
liable for the acts of their agent, the cap- 
tain. 

Mr. Norris, for respondent. The owners 
are not liable for the wilful torts of their 
agent. Both parties being in fault, the dam- 
age should be shared. Jac. Sea Laws, 328. 

Mr. Ingersoll, on the same side. In case 
of collision, there can be no recovery beyond 
the actual damage sustained. Jac. Sea 
Laws, 328. Exemplary damages are out of 
the question. Owners are not responsible 
for a wilful wrong or trespass done by their 
agent or captain, out of the course and scope 
of his employment. Bussy v. Donaldson, 4 
Dall. [4-U. S.] 206; Jones v. Hart, 2 Salk. 
441; The Shepherdess, 5 C. Rob. Adm. 264; 
Bowcher v. Noidstrom, 1 Taunt. 568; Dias 
v. The Revenge [Case No. 3,877]; McManus 
v. Crickett, 1 East, 106. The acts complain- 
ed of were not within the course and scope 
of the captain's employment; and the prop- 
erty of his employers should not be made 
liable for his wrongful acts. The libellants 
aver this to be a case of wilful and malicious 
wrong, and not one of negligence or un- 
skilfulness, for which the owners would, un- 
doubtedly, be liable. 

Mr. Biddle, for libellants. This case is 
fully within the jurisdiction of the court 
Serg. Const. Law, 207; 3 Story, Const. 533, 
and note; The Amiable Nancy, 3 Wheat [16 
U. S.] 558; Martin v. Hunter's Lessee, 1 
Wheat. [14 TJ. S.] 335. The owners assented 
to and ratified the acts of their agent, by 
continuing him in their employ, .after the 
publication concerning the first collision. 
There is no hardship in making the owners 
liable for the captain's misconduct; for, if 
he have exceeded his authority, he will be 
liable to them in damages. 

All the counsel argued the questions of 
fact very fuily. 

HOPKINSON, District Judge. The steam- 
boat State Rights was built by the Camden 
and Amboy Railroad Company, for the pur- 
pose of passing, with their passengers and 
freight, over the Delaware, between Phila- 
delphia, and Camden, when the river was ol> 
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structed with ice. To enable her to perform 
this service, she was armed with an "ice- 
breaker," and provided with an engine of 
extraordinary power for the size of the boat. 
"When the navigation of the river was open, 
in the last spring, this boat was laid aside, 
and the company commenced running up the 
Delaware, with their three large passenger 
and freight boats, at various hours of the 
day. On the 2d of May, the Linnaeus, a 
small steamboat, built for the transportation 
of passengers and freight, commenced run- 
ning up the river as far as Bordentown, 
stopping at the usual intermediate places, 
and starting, at both ends of her route, at an 
hour different from any of the boats of the 
company. The price of a passage to Bor- 
dentown, Bristol, or Burlington, on board of 
the company's boats was fifty cents; the 
charge of the Linnaeus to the same points, 
was twenty-five cents. Two or three days 
after the Linnaeus began to run, the com- 
pany drew the State Bights from her retire- 
ment, and put her on the same route, and at 
the same hours of starting, with the Lin- 
naeus, carrying passengers to the places men- 
tioned for twelve and a half cents. It can- 
not be believed that this was done with any 
view to profit from this boat; on the con- 
trary, the expense of running her could not 
be defrayed by such a fare. She must have 
been run at a considerable daily loss. It is, 
indeed, freely admitted by the counsel of the 
respondent, that the State Bights was set 
afloat for a competition with the Linneeus, 
but that the competition was fair and law- 
ful; and so it was, provided that it was fair- 
ly and lawfully conducted. This company, 
for the very purpose of putting down the 
competition, if it could be so called, which 
the Linnseus had entered into with their 
large and superior boats, so excellent in 
their accommodations, speed, and general 
management, had an undoubted legal right 
to run the State Rights, or any other boat, 
at twelve cents, or at one cent, a passenger. 
Yet I cannot but believe that it would be 
more worthy of -their high character and 
overwhelming strength to imitate the gener- 
osity of the eagle who "suffers little birds to 
sing," rather than to pounce upon every un- 
fortunate sparrow that might cross their 
path. Their right, however, was unquestion- 
able, and it was for them to judge of the ex- 
pediency of using it. It is equally certain 
that they were bound to exercise it without 
infringing upon the rights of others. Their 
power and influence might be exerted to 
draw the public patronage to themselves, 
but not, by violence and wrong, to drive off 
a competitor, however feeble. In such an 
attempt they would raise up another adver- 
sary, the law, as much too strong for them, 
as they might be for the humblest rival. 

The question, then, in this case is, wheth- 
er the owners of the State Bights, or their 
agents, in their competition with the Lin- 
najus, have kept themselves within their le- 



gal rights, or have resorted to their superior 
strength to crush a rival by violence and 
wrong. This is the charge made by the li- 
belants, and which they must prove and 
maintain by their evidence. It is my duty 
to examine and decide whether they have 
done so or no. The libel charges that the 
Linnseus was engaged in trading on the 
high seas, at, from, between, and to the ports 
of Philadelphia, Burlington, Bristol, and 
Bordentown, on the river Delaware, and car- 
rying passengers and freight to and from 
the said ports. That on the 6th day of May 
last, while peaceably engaged on the high 
seas, between Bordentown and Philadelphia, 
about two and a half or three miles from 
Bordentown, she was run into by the State 
Rights— a steamboat of great strength and 
speed, armed with an ice-breaker— with 
great force and violence, by means whereof 
the Linnseus was struck just abaft the 
wheel on the starboard side, and received 
great damage. That the captain of the Lin- 
nseus, having stopped his engine, stated to 
the captain of the State Rights, that he had 
respectable ladies on board, that the river 
was open to him, and requested him to pro- 
ceed on his way; that he waited some time 
for the State Rights to proceed, but, finding 
she would not, he again got under way, and 
had proceeded but a short distance, when the 
State Rights came down upon him with her 
whole force, and again struck the Linneeus, 
running square into her stern. The libel 
complains of another attack on the same 
day, while the boats were at Burlington. 
Another is complained of on the 30th of 
May, between Bordentown and Bristol; and 
another on the 13th of June, the circum- 
stances of which are particularly set forth. 

The answer of the respondent denies "that 
on either of the times mentioned in the libel, 
or any of them, the steamboat State Rights 
did run into or against the said boat Lin- 
naeus, as is stated in the said libel." The re- 
spondent also "avers that during the periods 
of time aforesaid, and while the said boat 
State Rights was employed as aforesaid, the 
said boat State Rights was run into and 
against by the said boat Linnaeus several 
times, and, as respondent believes, intention- 
ally and with a view of disabling her, and 
to prevent her continuing to navigate the said 
river, as by law she was entitled to do." 

The replication denies that the Linnaeus, at 
the times mentioned, or at any time, ran into 
or against the State Rights, with a view of 
disabling her, &c. 

The matters of fact put in issue by these 
pleadings must be determined by the evidence 
given to the court concerning them, and the 
questions of law raised at the bar will then 
be considered. It will conduce to a better 
understanding of the case to consider sep- 
arately the several aggressions complained 
of, in their order, and inquire whether, on 
the whole testimony, the libellants have 
maintained their plea and complaint for all 
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or any of the alleged trespasses. We "begin, 
with the transactions of the 6th of May, 
which was but two or three days after the 
State Rights commenced running. The recur- 
rence of the evidence of so many witnesses 
to the same transactions, and their repeti- 
tions of the same circumstances, cannot but 
be tedious; it is only by examining all the 
testimony, however, that a satisfactory re- 
sult can be obtained. 

The first witness, on the part of the libel- 
lants, is "William Reeves, tne captain of the 
Linnaeus. Notwithstanding the relation in 
which he stands to the libellants, his testi- 
mony was given with a moderation and pro- 
priety that would acquit him of any intend- 
ed misrepresentation or exaggeration of the 
occurrences of which he speaks, even if it 
should be found that he has fallen into some 
error in point of time. No imputation, how- 
ever, has been made upon him in this respect. 
He says that his boat began to run on the 
2d of May, and the State Rights two days' 
after; that on the 6th, when coming down 
the river, just below Betty's Point, about two 
miles and a half from Bordentown, the State 
Rights ran into him, striking him, in the first 
place, just abaft the wheel, and breaking 
his guard; he stopped his engine, and told 
Captain Allen to go on, that the river was 
open to him, and that there were ladies on 
board the Linnseus. Captain Allen also stop- 
ped his engine for two minutes, and was 
floating down the river when tiie witness 
told him to go on, which he would not do. 
The witness then started, and got about, an 
hundred yards ahead of him, when the other 
boat got under way, came after the Linnseus, 
and struck her full in the stern under the 
counter. The witness stopped again. Cap- 
tain Allen stopped also, and laid still, un- 
til the Linnseus started, then came up in the 
same way, and broke and carried away part 
of the forward guard of the Linnseus. The 
witness says his passengers were so much 
enraged that they jumped on the rail, and 
were about to go on board the State Rights, 
with the intention of tying Captain Allen, 
and bringing him to town. The witness pre- 
vented this. The Linnseus proceeded down 
the river. The State Rights arrived at Bur- 
lington first, and stayed there long enough 
to take her passengers in. She, then left the 
wharf with intention of going down the river. 
The Linnseus went to the wharf, when the 
State Rights came back and ran into the 
Linnseus at the wharf, split her stem and 
broke her cutwater. The witness says that 
he left Bordentown first; that there was 
room, at the time of the first collision, for 
half a dozen boats to pass him without com- 
ing Into contact. The State Rights is much 
the faster boat. She was employed during 
the previous winter in breaking the ice be- 
tween Camden and Philadelphia, and was 
armed with an ice-breaker for that purpose. 
She is a rough, strong boat, of great power. 
Two days after these occurrences, the Lin- 



naeus broke her air-pump beam, and was stop- 
ped four days. The State Rights stopped 
during the same time. This is the account 
given by Captain Reeves, of what took place 
oh the 6th of May; he added, on his cross- 
examination, that the Linnseus was laid up- 
twice between the 6th of May and the 13th 
of June, and that then the State Rights lay 
at Camden, and had her ice-breaker taken off. 
Mendert Wilson was a passenger on board 
the Linnseus on the 6th of May, on her trip 
from Bordentown; he had gone up from 
Philadelphia on the State Rights. He thinks 
the State Rights left Bordentown first, but 
was going down slowly until the Linnajus- 
was going by her. She then came in contact 
with the Linnseus. There were a number of 
ladies on board the Linnseus, who were much 
alarmed. After a while, the boats got start- 
ed again; another attack was made, he be- 
lieves at Burlington, but is not positive 
whether there was another before they reach- 
ed there. At Burlington, he says, the State- 
Rights was ahead. The Linnseus stopped in 
the river to give the State Rights room to come 
off; she at lensrth left the wharf, and went 
into the channel, as if going down the river; 
the Linnseus then made up to the wharf; 
the State Rights returned and struck her in 
the bow. This is the evidence of Mr. Wilson, 
upon which I will remark that It appears to 
me he refers to what happened near the coal 
wharf of Bristol, at the head of Burlington 
Island, as detailed by the respondent's wit- 
nesses, and which seems to me to have been 
the first collision between the boats on the 
6th of May, and of consequence, Captain 
Reeves has been in error in his account of the 
proceedings of that day, and confounded 
them with the occurrences of some other time, 
perhaps of the 30th of May. This will more 
clearly appear as we proceed with the evi- 
dence. 

Edward Buckingham also went from Phila- 
delphia to Bordentown, on the 6th of May, 
in the State Rights, and returned in the Lin- 
nseus. He speaks of the State Rights run- 
ning foul of the Linnseus as she lay at the 
wharf at Bordentown, according to his recol- 
lection. That the State Rights lay a little 
above the Linnseus; that she took in her 
passengers and proceeded towards the Lin- 
nseus before she started, then drew back 
about an hundred feet and came at her a 
second time. The Linnseus took in her pas- 
sengers and proceeded down the river; the 
State Rights ran foul of her athwart the bow; 
the Linnseus stopped her engine; the pas- 
sengers asked what was the cause of the col- 
lision; the captain of the State Rights made 
no answer, but laughed. The passengers of 
the Linnseus were much enraged; they want- 
ed Captain Reeves to draw up a writing; he 
did not seem willing to do it They said the 
conduct of the captain of the State Rights 
ought to be made public. Mr. Wilson drew 
up the paper. 
George Turner was on board the Linnseus 
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on the 6tli of Hay. He speaks of none of the 
occurrences -of that day until they arrived at 
Burlington. In crossing from Bristol to Bur- 
lington, he perceived the steamboat Burling- 
ton there at the wharf. The State Rights 
was before the Linnaeus, and went and lay 
alongside of the Burlington. When Captain 
Reeves got near he stopped his boat; he 
then started, and beckoned to his passengers 
to go to the lower wharf, but perceiving 
that they had a good deal of marketing, he 
turned round to come to the wharf where 
the other boats lay. When the Linnaeus got 
near the wharf, the Burlington and State 
Rights stood off; the Linnaeus then went 
alongside of the wharf, and made fast. 
The State Rights came in and ran foul of 
the bow of the Linnaeus. The State Rights 
appeared to rebound, and came against the 
Linnaeus a second time. The engine of the 
State Rights was going. It seemed as if they 
wished to get a line ashore from the State 
Rights, and this was afterwards done. The 
passengers condemned the conduct of the 
State Rights very much. 

This is the evidence of the libellants as to 
occurrences of the 6th of May. 1 am strength- 
ened in my opinion that in the narrative of 
Captain Reeves, he has fallen into some er- 
ror, by misplacing into that ■ day events 
which took place at another time. None of 
the witnesses describe the collisions of that 
day as he has done, or speak of any at the 
place he has designated. The collision at the 
head of Burlington Island, near to the coal 
wharf, and about a mile from Bristol, and 
that which happened at the wharf of Bur- 
lington, seem to me to be all that took place 
on the 6th of May. As to the occurrences 
at Burlington wharf, I shall give my opinion 
after recurring to the testimony of the re- 
spondent. 

Our knowledge of the events of the 6th of 
May is not much increased by the respond- 
ent's witnesses, particularly as to what hap- 
pened prior to the arrival of the boats at Bur- 
lington. William Yandegnrt and Lewis 
Craft may, and it is probable they do, refer 
to that day, although the first speaks of the 
"fore part of May," and the other of "about 
the first of May, or a little later." As, how- 
ever, the answer of the respondent charges 
that the Linnaeus did, at several times, run 
into the State Rights, which is denied by the 
replication, this evidence should be attended 
to whether it relates to the 6th of May, or 
any other day previous to the 13th of June, 
the date of the last aggression complained of 
in the libel. These witnesses, Vandegrift 
and Craft, testify that they were on shore, 
on the Jersey side of the river, one of them 
on the island, the other on the main land. 
Mr. Vandegrift saw the Linnaeus with her 
bow in the State Rights, shoving her over 
towards the Jersey shore; that the State 
Rights was near running aground; that she 
then took a sheer and ran the Linnaeus over 
to the Pennsylvania shore, where the Lin- 



naeus stopped her engine. Mr. Craft deposes 
that he saw the boats coming down the river, 
the State Rights being a little behind when 
he first saw them. As they passed the wit- 
ness, the State Rights came alongside the 
Linnaeus, or nearly so, the Linnaeus then be- 
ing on the Pennsylvania side, and, as the 
witness thought, heading rather across, to go 
to Burlington. The State Rights was going 
directly towards Burlington. The advantage 
of the tide was with the Linnaeus until they 
got under Burlington Island, when the State 
Rights got the advantage and put the Lin- 
naeus across to the Pennsylvania shore. The 
collision arose from the one going down and 
the other across the river. It turned the 
State Rights out of the course she iiad been 
going. When they came in contact the Lin- 
naeus was near the Pennsylvania shore. The 
witness says explicitly that the State Rights 
might have passed the Linnaeus without com- 
ing in contact with her; there was the whole 
breadth of the river for her. 

The conclusion, in my understanding, from 
this testimony, is that, in this instance, the 
State Rights was the aggressor. The Lin- 
naeus was going on her way, near to the 
Pennsylvania shore, when the collision oc- 
curred; the State Rights, coming after her, 
had the whole breadth of the river to pass 
in; but, instead of doing so, she crowded on 
to the Linnaeus, thus compelling her to turn 
towards Jersey, to keep herself off the Penn- 
sylvania shore. Favoured by the course of 
the tide, which, at that place, set over to 
Burlington Island, the Linnaeus was, at first, 
enabled to" press the State Rignts m that di- 
rection, but as soon as she lost this advantage 
the superior strength of the State Rights pre- 
vailed. 

In the account of James Eyre, and of Wil- 
liam Thornton, the pilot of the State Rights, 
there is nothing to contradict this evidence 
of Mr. Craft, or to remove or weaken the con- 
elusion it leads to. William Thornton is very 
brief in his account of it. He says: About 
Bristol coal wharf, I tried to steer my course 
for the Bristol wharf; the Linnaeus rather 
sheered over towards the Jersey shore; this 
brought the State Rights near to the flats. 
The witness told Captain Allen he had bet- 
ter stop. The captain said, "No: put the 
helm to steer on to the Pennsylvania shore." 
I did so; and we steered tne Linnaeus, by 
the same helm, just below the coal wharf. 
He says nothing to gainsay the position of 
the Linnaeus near to the shore, when they 
came in contact, nor does he deny that he had 
the whole breadth of the river to pass her 
without a collision. 

As to the transactions at the wharf at Bur- 
lington, I will forbear to repeat, in detail, the 
testimony of the witnesses who have spoken 
of it. Taking the whole together, the truth 
of the case appears to me to be that the State 
Rights came over to Burlington before the 
Linnaeus, and found the steamboat Burling- 
ton lying at the wharf there. She went 
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alongside of the Burlington, and took in or 
put out some of her passengers across the 
deck of the Burlington, hut not the whole, 
■waiting for the departure of the Burlington 
to get in to the wharf. In the mean time the 
Linnaeus came over and was also waiting to 
come to the wharf. The Burlington, having 
finished her business, cast off from the wharf 
to proceed on her passage, and the State 
Rights, lying alongside of her, was obliged 
also to draw off with her. The vacancy thus 
occasioned afforded Captain Reeves the op- 
portunity to slip in to the wharf, as one of 
the witnesses expressed it, before the State 
Rights could return to it She was, there- 
fore, thus prevented from coming alongside 
of the wharf, but had to go to the lower end 
of it, and put her plank out there to receive 
whatever was to come on board. In doing 
this she came in contact with the bow of the 
Linnseus, and did her some damage. If the 
courtesy of the river gives, as I would sup- 
pose, the boat first arriving the right of going 
first to the wharf, then Captain Reeves com- 
mitted a breach of this courtesy in taking 
advantage of the drawing off of the State 
Rights to let the Burlington out, to run in to 
the wharf before her. I cannot believe, as 
some of the witnesses do, that the State 
Rights had actually gone off with the inten- 
tion of proceeding on her passage down the 
river, and returned with the design of run- 
ning foul of the Linnaeus. So gross an out- 
rage ought not to be presumed from doubtful 
appearances; nor believed without the most 
satisfactory proof. I am satisfied that the 
State Rights returned to get to the wharf to 
take in such passengers or marketing as she 
had not got across the Burlington; and this 
opinion is stroflgly confirmed by the fact that 
she cast a line on shore and put out her plank 
at the end of the wharf, which would have 
been needless if her only object was to strike 
the Linnaeus. If then the captain of the 
State Rights in his eagerness to get to the 
wharf for a proper and lawful purpose, and 
excited to some resentment by the manner 
in which Captain Reeves had got in before 
him, was not very careful in coming under 
the bows of the Linnaeus, I am not inclined 
to visit him with any harsh condemnation 
for the consequences. 

Upon the whole, as to the occurrences of 
the 6th of May, I regret that the confusion 
and uncertainty of the evidence relating to 
what happened between Bordentown and 
Bristol, including the testimony of Captain 
Reeves, have prevented so clear a view of 
the truth of the ease as I could have desired. 
Still, in the encounter near the coal wharf, 
Captain Allen seems to have shown a con- 
sciousness of his superior strength, and a dis- 
position to use it oppressively. The Linnseus 
was close on the Pennsylvania shore, while 
the State Rights had the whole river to pass 
on to Bristol without coming near her, and 
the superior speed of the former enabled this 
to be done at pleasure. 



We come now to the transactions of the 
30th of May, where we shall stand upon 
firmer ground, and with no substantial dif- 
ference between the witnesses. Some ' of 
them are particularly entitled to confidence, 
from their character, the total absence of all 
interest in the controversy, the manner of 
delivering their evidence, and their clear and 
consistent accounts. 

I will begin with the testimony of William 
Thornton, the pilot of the State Rights, that 
we may compare it, as we go along, with that 
of the witnesses for the libellants. After 
speaking of what happened at the coal wharf 
near Bristol, he says: Two or three weeks 
after this, coming from Bordentown, the Lin- 
naeus was ahead; he steered his course on 
the west side of the river, so as to get past 
the Linnseus; she kept sheering on the bar 
above the railroad wharf; by coming on a 
bar a boat will sheer, and you cannot help it; 
by sheering, the State Rights struck the after 
part of the Linnseus, but this did not arise 
from his altering his course. The State 
Rights got very near the railroad wharf be- 
fore witness could change her course. There 
is a point puts' out just there, and Captain 
Allen said, "They crowded us on the bar; 
we will crowd her on the Pennsylvania 
shore;" and this was done. 

I presume, for it was not distinctly stated, 
that the crowding on the bar which Captain 
Allen alluded to, was when he was making 
the attempt to get between the Linnseus and 
the Pennsylvania shore, when he eame on 
the flats, and took a sheer that carried him 
over to the railroad wharf. But why did he 
make that attempt? Why did he not pass 
down on the east side of the Linnseus, where 
there was room enough between her and the 
Jersey shore? It was by making this at- 
tempt that he was brought, by accident, ac- 
cording to Thornton, or by design, as "the 
other witnesses believe, in collision with the 
Linnseus the first time. As to the second col- 
lision, a short time afterwards, that is, when 
the State Rights crowded the Linnseus on to 
the Pennsylvania shore, even Thornton testi- 
fies that it was wilful, and intended by the 
orders of- Captain Allen, in retaliation for the 
real or supposed previous aggression on the 
part of the Linnaeus. 

It will be found that the differences be- 
tween the evidence of the pilot of the State 
Rights and the witnesses on behalf of the 
libellants do not consist of contradictions, 
but of omissions in the evidence of Thornton, 
as I believe, from a want of recollection, and 
not from design. The stories of all are con- 
sistent, and may all be true. They may not 
agree in their opinions, but the main facts 
stated by them all are reconcilable. 

On this part of the case— I mean the circum- 
stances of the 30th of May— the libellants 
have produced a great number of witnesses, 
most of whom give so clear and consistent an 
account of them, that it is not possible to 
question their general accuracy. 
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Captain Reeves is first in order, although 
his evidence might be entirely dispensed with 
without injury to the case. He says that he 
left Bordentown on that day about two min- 
utes before two o'clock; that the State Rights 
came after him and got up alongside, then 
put her helm up and ran into the Linnaeus 
as hard as she could come. This was be- 
tween Bordentown and the railroad wharf, 
about half a mile below. The State Rights 
then took a sheer, and went across the river 
towards the railroad wharf. So far he agrees 
with Thornton, except that the latter affirms 
that his boat flew off from her helm, or took 
a sheer by coming into shoal water, and that 
he did not alter the helm; whereas Reeves 
declares that the State Rights put up her 
helm and ran into him. Supposing the wit- 
nesses to be of equal credit, and the truth of 
the fact to depend only on them, I would say 
that it was better known to Thornton than 
Reeves, who may have inf erred that the helm 
was put up from the change in the course of 
the boat, whereas Thornton, who had the 
helm, knew positively how the fact was, and 
has attributed the sudden change of course 
to another cause. Leaving this question, for 
the present, as it stands between these wit- 
nesses, we proceed with Captain Reeves. He 
says, after stating that the State Rights went 
across towards the railroad wharf, that he 
then got ahead; that the State Rights got 
her head down, and came after him again; 
that he took the Pennsylvania side of the 
river, and told his passengers to take notice 
that he was going to give the State Rights all 
the stream, and that he did so. The State 
Rights caught him again, and ran foul of 
him, striking him on the guard just forward 
of the wheel. The ladies on board were 
much alarmed. His passengers got ropes 
ready to tie the captain of the State Rights. 
Thornton also admits this second collision, 
and agrees with Captain Reeves as to its 
locality; but accounts for it in this way: 
The sheer on the flats had carried him over 
to the railroad wharf, where he had to stop 
his wheels; he then steered very nearly down 
the river, as straight as he could, when Cap- 
tain Allen told him to steer to the Pennsyl- 
vania shore, where, it will be remembered, 
the Linnaeus had gone to give the whole river 
to the State Rights, and there Captain Allen 
ordered the pilot to steer. Had the witness 
stopped here, we should have been ignorant 
of the motive and object of this order, and 
might have concluded it had reference to the 
point which projected below the railroad 
wharf; but the witness very frankly stated 
the motive of the order, as declared by Cap- 
'tain Allen himself. The captain said, "They 
crowded us on the bar; we will crowd them 
on the Pennsylvania shore." 

John Longstreth, a witness on whom I 
have much reliance, says that, on the 30th 
of May, he' left Bordentown in the Linnaeus; 
the State Rights left a few minutes after, 
very soon overtook them, and appeared to 



be going past them on the Jersey side, but 
presently turned and came on the Pennsyl- 
vania side. I stop to remark, that this change 
of purpose is not accounted for by Thorn- 
ton, who only says he was trying to steer 
his course on the west side of the river, but 
gives no reason for not keeping on and pass- 
ing the Linnaeus on the Jersey side, as Mr. 
Longstreth thought he was about to do, and 
as he might have done. The witness pro- 
ceeds: When the State Rights had got on 
the Pennsylvania side, and nearly opposite 
to us, she turned and ran directly towards 
us; but missed the Linnaeus about three or 
four feet. Of this movement Thornton says 
nothing. She, that is the State Rights, says 
Mr. Longstreth, immediately turned, and 
went between us and the Pennsylvania shore 
again; she then turned a second time, and 
struck us very near the hind part of the boat. 
This is the sheer of which Thornton speaks. 
The witness continues: We were then tol- 
erably near the Jersey shore; so near that 
the State Rights had to stop her wheels. 
We kept on; the State Rights then came 
down on the Jersey side of us, and struck us 
in front of one of the wheel-houses, running 
us across near to the Pennsylvania shore. 
The Linnaeus then stopped her wheels, and 
the State Rights went on. This witness says. 
as Captain Reeves does, that, when the State 
Rights first overtook them, she ran alongside, 
between them and the Jersey shore, and then 
passed over to the other side. The witness 
supposed she would pass them in the course 
she was taking when she overtook them, that 
is, on the Jersey side. And why did she 
not? No explanation is attempted; no rea- 
son is given why the pilot of the State 
Rights should change his course and try to 
steer on the west side of the river, between 
the Linnseus and the shore, when there was 
ample room on the other side, and in the 
very course he was going when he overtook 
the Linnaeus. The wife of Mr. Longstreth 
was on board, and a good deal alarmed. The 
witness wrote to his father-in-law not to let 
his daughter come down in the Linnaeus, on 
account of these occurrences, and he would 
himself have left her at Bristol, if the State 
Rights had not gone off before them. He 
thought there was no necessity for the State 
Rights to come in contact with the Linnaeus. 
From her running on both sides of them, he 
thought there was room enough to pass. The 
impression of the witness, and of the other 
passengers, was that the captain of the Lin- 
naeus conducted himself very properly, and 
the captain of the State Rights very badly. 
He would not be willing to let his family go 
in the Linnseus so long as the same captain 
had charge of the State Rights. Some of the 
passengers of the Linnseus thought of board- 
ing the State Rights, but he was not one of 
them. He is not acquainted with the shoals 
in the creek at Bordentown, nor with the 
state of the tide when the boats came out. 
Benjamin Barton, who was examined out 
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of his turn, gives an account of the occur- 
rences at the head of Burlington Island, upon 
"which I have nothing more to remark than 
that he says he was on hoard the State 
Rights, and thought she would run the Lin- 
naeus on the sand; that he, with other pas- 
sengers, went to Captain Allen and told him 
his boat was the strongest, that if he did not 
stop his wheels he would surely run the Lin- 
naeus on shore. The captain replied, that if 
it were not out of consideration for the ladies, 
he would put the Linnaeus there, for there 
she ought to he. The witness also details the 
proceedings at the wharf at Burlington, and 
confirms my view of it. He was not on 
hoard on the 30th of May, to which I return. 

"William E. Tatem was, on that day, a pas- 
senger on hoard of the Linnaeus from Borden- 
town. They left before the State Rights, 
a.nd had proceeded about a mile down the 
Pennsylvania shore, when the State Rights 
appeared to be passing between them and 
Jersey; all at once she tacked about and ran 
towards the Pennsylvania shore. The wit- 
ness thought she was coming into them, but 
she went a little astern. I remark again 
that this movement is not accounted for or 
mentioned by Thornton, although it caused 
the running on the flats which gave him the 
sheer he speaks of. The witness went to 
the stern of the Linnaeus to see where the 
State Rights was going. She ran across as 
near as she could to the shore (here she got 
on the flats), and then turned again towards 
the Jersey shore. Witness thought sTie was 
coming into their wheel-house. She struck 
them on the side, near the stern, a very hard 
blow. The Linnaeus was then heading di- 
rectly down the river, and the State Rights 
directly across, so that she had to stop her 
wheels to avoid going ashore on the Jersey 
side. She then turned and struck them on 
or near the wheel-house, on the side nest the 
Jersey shore; she loy along side of them, 
with her engine going, edging them over to 
the Pennsylvania shore by main force. The 
Linnaeus would have gone on shore if Cap- 
tain Reeves had not stopped her engine. All 
this was done, as Thornton testifies, by order 
of Captain Allen. This witness— Tatem— as 
the rest, says that the State Rights is %he 
strongest and fastest boat; there is no com- 
parison between them. She passed the Lin- 
naeus when she pleased, and came up with 
her when she pleased. He also testifies to 
the mild conduct of Captain Reeves, that he 
tried to shun the other boat, and kept his 
course down as near as he could. The wit- 
ness has no doubt the attacks were made in- 
tentionally. 

Alexander S. Reed was on board the Lin- 
naeus on the 30th of May. They left Borden- 
town about an hundred yards in advance of 
the State Rights; the latter ran down be- 
tween the Linnaeus and the Jersey shore, her 
how overlapping their stern about fifteen or 
twenty feet; she then dropped astern and 
took her course to the Pennsylvania side. 



J At the distance of about twenty yards, the 
Linnaeus continuing her course, the State 
Rights made a sudden tack, with intention, 
as the witness thought, of running into them, 
but fell astern. She then put about again 
and ran between the Linnaeus and the Penn- 
sylvania side a second time, going rather fur- 
ther ahead than on her first attempt She 
made a second tack, and the witness thought 
she would strike them about the wheel-house. 
She struck them, however, on the starboard 
side, about two feet from the stern, and car- 
ried away part of the moulding. She then 
passed over near to the Jersey shore, and 
tacked again, came down the river and ran 
into them sideways, her bow striking ttiem 
just before the wheel-house. She continued 
working her engine, edging them on to the 
Pennsylvania shore; Captain Reeves ordered 
his engine to stop, and thus dropped astern 
while the State Rights went on. The wit- 
ness expressed a firm belief that it was the 
intention of Captain Allen to run them 
ashore. 

John Postal!, another passenger, gives sub- 
stantially the same account. 

As regards, then, the proceedings of the 
30th of May, we have a clear, consistent, 
and circumstantial history from the witness- 
es of the libellants, which is opposed, abso- 
lutely, by nothing in the way of contradic- 
tion or explanation, on the other side. The 
manner in which the pilot of the State 
Rights accounts for the sudden sheer of his 
boat, which produced the first collision, 
might be adopted if it were met only by the 
account given of it by Captain Reeves, but 
can hardly be admitted when tested by the 
evidence of other witnesses to the transac- 
tion. As to the first attempt, which failed, 
the pilot gives no explanation, and the sec- 
ond collision he declares was made by order 
of Captain Allen. 

The trespass and assault complained of on 
the thirteenth of June, when the Linnaeus 
was lying off Bristol wharf. The State 
Rights and steamboat Burlington were both 
there, and the Linnaeus was waiting, in the 
stream, for their departure, to get in. The 
blow was a very severe one. It knocked the 
stem and cutwater of the Linnaeus off, tore 
up the plank shear, and deck of the false 
bow; knocked, as Captain Reeves says, 
some of his passengers over on the deck, 
and broke some of the bar furniture. 

This attack is detailed very circumstan- 
tially by Isaac M. Reeves, a passenger in 
the State Rights, and unconnected with Cap- 
tain Reeves. If he is not greatly mistaken 
in his view of the occurrence, the miscon- 
duct of Captain Allen was most wilful and 
violent. The Linnaeus was lying still in the 
stream, and the State Rights, having left the 
wharf at Bristol to go to Burlington, might 
have gone on either side of her. Indeed, 
Captain Allen did not hesitate to avow the 
design; he did not claim the apology of ne- 
cessity or accident. When this witness told 
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L>im that the women were much frightened, 
and asked him the reason of his running 
against the Linnaeus; his reply was, to 
teach Captain Reeves better than to stop his 
boat in the way. After they left Burlington, 
the witness, with other passengers, fell into 
conversation with Captain Allen, and asked 
him the reason of so many outrageous at- 
tempts being made on the Linnseus. His 
answer .was remarkable; he said that Cap- 
tain Beeves, some time before, had told him 
that the owners wished to sell the Linnseus, 
and had, therefore, fitted her out to run on 
that line, supposing that the owners of the 
other line would take a fancy to her and 
purchase her, and that he, Captain Allen, 
thought it was a great imposture, and he 
was therefore fully determined to sink her 
or lay her up, so that they would have to 
take her off the line. This was his avowal 
to his own passengers, and it is difficult to 
imagine anything more daring or reckless of 
consequences. 

Joseph Evans, who was standing on the 
Bristol wharf, says there was ample room 
for the State Rights to pass the Linnseus, 
but she ran foul of her nevertheless. The 
witness judged that the State Rights de- 
viated from her course to run foul of the 
Linnseus. 

James Dougherty gives, out of order, an 
account of the proceedings of the 30th of 
May, similar to those already given. So of 
John Richmond, who was on board on the 
13th of June also. Several other witnesses 
testify to the various collisions, with no ma- 
terial variance. 

Taking the facts of this case to be as the 
witnesses have testified, and 1 can have no 
other knowledge of them, I do not see 
how the inference can be avoided, that at 
least as to the affairs of the 30th of May 
and the 13th of June, the attacks upon the 
Linnseus were wilful and malicious, and a 
most unjustifiable use, on the part of Cap- 
tain Allen, of superior power, to injure and 
crush a weaker rival. If such were not the 
fair and unavoidable deduction from the 
circumstances of the several transactions, 
the express declarations of Captain Allen 
would remove all doubt on the subject. He 
never seems to have sought to shelter him- 
self under any apology from accident, or 
the necessity of his position. At one time 
he alleges that.he was retaliating some pre- 
vious offence of Captain Reeves; at another 
he will teach him not to be In his way; and 
at another he would punish an imposition, 
which he supposed the owners of the Lin- 
nseus were attempting to practise on his 
owners. And for such reasons he takes up- 
on himself to obstruct the navigation of a 
public river, to "sink or lay up" a rival boat, 
to put in jeopardy the safety of his passen- 
gers, and produce alarm and confusion 
among them. The opinion which we have 
had, from one of his friends, that he is an 
amiable, affable man, with a good disposi- 
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tion, will scarcely protect him from the con- 
sequences of such a reckless temper, and 
such dangerous designs. 

The only remaining question in this case 
is as to the damages to be awarded to the li- 
belants. Some cases have been cited on this- 
point which should be briefly noticed. It is- 
contended that, where both parties are in 
fault, the damages must be shared. Jac. Sea 
Laws, 328. I presume the plain meaning of 
this is that they were both in fault, at the 
time, and in the acts, which produced the 
injuries to both, and not that one of the par- 
ties had, on a previous occasion, been in 
fault with the other. I should offer another 
modification to the generality of this rule 
in cases where the faults are egregiously 
unequal; for a slight fault on one side 
would not justify a destructive retaliation on 
the other, even at the same time. In this 
case, however, on the evidence by which 1 
am to judge it, the fault was altogether on 
the part of the respondent, at least in rela- 
tion to such of the injuries as will have 
weight on my judgment Again, it is said 
that in the case of collision of vessels, there 
can be no recovery beyond the actual dam- 
age. This may be true in cases of venal neg- 
ligence, or a want of due skill and care, by 
which the injury occurred, but can hardly 
be applied to a case of a wilful and malicious 
assault upon the property and rights of an- 
other, with a direct view to profit and gain. 
The injustice is manifest, of putting such a 
case upon the same footing with one of mere 
want of care and skill. 

The defence proceeds one step farther in 
the march of immunity and irresponsibility 
on the part of the owners of the State 
Rights, for the wrongs done by their cap- 
tain. The violence and wrongs are charged 
and proved to have been wilful and mali- 
cious. What, then, it is asked, have the own- 
ers of the vessel to do with them? It is ad- 
mitted that they are bound to employ com- 
petent, careful, and skilful agents; but it is 
denied that they are answerable for the wil- 
ful torts of their captain. I cannot accede 
to this doctrine. In the page of Jacobsen, 
cited for the respondent on another point, it 
is said: "If the damage is wholly created 
by one ship, and that through the fault of 
the master, he is to repair the damage 
alone, if he is able; otherwise, the owners, 
as far as their interest in the vessel and 
freight extends." It is not clear what is 
meant by "the fault of the master." Wheth- 
er it was intended to embrace only negli- 
gence and want of skill, or wilful wrong also; 
the generality of the expression compre- 
hends both, and there are other reasons for 
this construction. We may, however, be 
satisfied on this point by other authorities. 

In the case of Bussy v. Donaldson, 4 Dall. 
[4 U. S-] 206, the chief justice, in giving the 
opinion of the court, says, that the defend- 
ant admits that, in ordinary cases, the own- 
er of a ship is answerable, civiliter, for the 
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Injuries committed by the captain and crew, 
but that, in that case the vessel was in 
charge of a pilot who was not the voluntary 
agent of the owner, but an officer of the pub- 
lic. The owners were nevertheless held lia- 
ble. It was a case of running foul of, and 
sinking a vessel, by negligence and unskil- 
ful management, but the principle of the lia- 
bility of the owner makes no distinction be- 
tween wilful and negligent acts of the cap- 
tain; the line drawn is between a civil and 
a criminal responsibility, between a tort and 
a crime committed by the captain. 

In the. case now before this court, I do not 
understand it to be "denied, that the owners 
of a vessel are answerable for the acts of 
their captain done within the course and 
scope of his employment and business. Is 
this not enough for this case? Assuredly it 
. was within the course and scope of the em- 
ployment and authority of Captain Allen to 
direct the State Rights to be steered at his 
pleasure; he had full power to do this, de- 
rived from his owners, and all on board 
were bound to obey his orders, without inter- 
posing their judgment as to the consequen- 
ces to him or his owners. If by the exe- 
cution of such an order a wrong is done to 
another party, on what principle of the com- 
mon or maritime law can the owners of the 
offending vessel, the principals of such an 
agent, whom they have armed with the pow- 
er to do the wrong, throw the responsibility 
from themselves? It is widely different from 
the case of the commission of a crime by the 
captain, which cannot be imputed to his 
owners, or be intended to come within the 
employment or authority committed to him. 
In the case of Dias v. The Revenge [Case 
No. 3,877], Judge Washington gave a close 
attention and labored examination to this 
subject The question there was, whether 
the owners of a privateer were liable to 
make good the damage which a neutral had 
sustained by an act of piracy, committed by 
those to whose management the owners had 
committed their vessel. The owners were 
not held responsible for the piracy, but, it 
is said, if the captain "had made an illegal 
capture, whether wilfully or by mistake, the 
owner would have been answerable for all 
damages resulting from the act." The rea- 
son seems to be because in making a capture 
as a prize, the master was acting in execu- 
tion of the business with which the owners 
had charged him. The judge says: "His 
commission authorized him to seize as a 
* prize of war; to exercise an acknowledged 
and belligerent right, in doing which he 
might be guilty of a mistake, or might wil- 
fully abuse his right; in eitner case he acts 
at his own and his owner's peril." Not so, 
if he turns his back on the business entrust- 
ed to him., and commits acts of piracy, for 
which he was not directly or impliedly em- 
ployed. In our case, the management and 
steering of the State Rights were put into 
the hands and under the will and discretion 
20fed.cas.— H 



of Captain Allen; it was his business, his 
employment and right, and if he abused his 
authority by mistake, by negligence, or wil- 
fully, to the injury of another, both he and 
his owners are responsible for it. In re- 
viewing the common law doctrines of mas- 
ter and servant, Judge "Washington consid- 
ers them to be analogous in their principles, 
but not the same with those that govern the 
cases of the owner and master of a vessel. 
He says: "The case of McMamis v. Grickett, 
1 East, 106, proves too much in relation to 
a case of capture, for which it was cited. 
It admits, that for the mischief arising from 
the unskilful or negligent driving of the 
master's carriage, the master is liable in an 
action on the case; but not so if it were 
wilfully committed; because, it is said, in 
the latter case the servant does not act in 
pursuance of the authority given him. Nei- 
ther does the master of a privateer act in 
pursuance of the authority given him, when 
he wilfully commits spoliations on property 
seized as. prize, and yet in this, and similar • 
cases, the owners are clearly liable for the 
misconduct of the master." The judge then 
passes from the supposed analogy of master 
and servant at common law to cases gov- 
erned by the maritime law in relation to 
owner and master, and he sums up the prin- 
ciple thus: "We find that the former (the 
owner) is liable for all acts of the latter done 
in the execution of the business in which 
he is employed, by which third persons are 
injured, whether the injury was occasioned 
by the wilful acts or by the negligence and 
want of skill of the master." He illustrates 
this principle by several familiar examples, 
all showing that for an abuse of the trust by 
wilful misconduct, and by want of care and 
skill, of the master, his owners are respon- 
sible. Dean v. Angus [Case No. 3,702]; 
Fletcher v. Braddick, 2 Bos. & P. (N. R.) 1S2; 
Reynolds v. Toppan, 15 Mass. 370; The Dun- 
dee, 1 Hagg. Adm. 109, 113, 120; Abb. Shipp. 
pt. 3, c, 1. 

The question of the liability of the owners 
of the State Rights being, in my opinion, 
thus settled, the damages to be recovered, 
for the wrong and injury done, only remain 
to be considered. This may in a measure 
depend upon what we understand by exem- 
plary damages. In my estimation they are 
not, strictly and legally speaking, damages 
given dehors and beside the act of wrong 
complained of, or the injury done by it; no 
new and subsequent injury or loss is brought 
in to aid or add to the damages; they are at- 
tached inseparably to the tort committed up- 
on the person or property of the complain- 
ant The damages which are called "exem- 
plary" are nothing more than a high and 
exaggerated estimate of the wrong or in- 
jury, which courts and juries take upon 
themselves to allow, bringing into the cal- 
culation, not a new and distinct injury, but 
something beyond the mere pecuniary loss 
or personal suffering, still belonging, how- 
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ever, to the original wrong and to no other. 
I would instance the cases of arrest "by a 
general warrant issued by a secretary of 
state; in which enormous damages were 
given by the juries, and affirmed by the 
court, although the personal suffering was 
really nothing, but the essential, invaluable, 
political rights and liberty of the plaintiff 
were supposed to have been violated, and this 
wrong was added to the personal injury as a 
part of it This exaggerated estimate of the 
damages of the tort which is the ground of 
the action, is generally resorted to on some 
principle of public policy, as in the cases 
just mentioned. So in the case of an atro- 
cious and dangerous libel, the real injury to 
the plaintiff may be inconsiderable, but the 
preservation of the public peace calls for a 
high estimate of the wrong, that private re- 
venge may not be resorted to for such in- 
juries. Consequential damages are of a 
different character; they arise from a new 
injury sustained in consequence of the first 
wrong, and derived from it, but which is not 
inseparable from it, but may or may not 
have happened according to circumstances. 
Such was the case cited from Jac. Sea Laws, 
328, in which a vessel was so damaged by 
being run down, that, in refitting, she lost 
the tide, and was taken by a privateer. Her 
capture was the consequence of the first 
wrong, but not a part of it 

I think, therefore, that it is not legally cor- 
rect, to say that a court cannot give exem- 
plary damages, in a case like the present, 
against the owners of a vessel. If any dam- 
ages may be awarded, the sound discretion 
of the court must be exercised in ascertain- 
ing them. If they are excessive they will 
be mitigated, by an appellate tribunal, 
whether they be called "exemplary" or not; if 
they are just and reasonable, they will not 
be disturbed because of the name that may 
be attached to them. There is no subject 
upon which more repeated and solemn com- 
plaints have been made to the public, and 
few of a deeper interest to the community, 
than the accidents, always attended with 
frightful alarms, and sometimes by the most 
fatal and melancholy consequences, from 
the collision of steamboats. Many of them 
have been occasioned by the contest be- 
tween rival boats, maintained with a reckless 
disregard of human life. Our river has been 
particularly exempt from these disasters, 
and it should be the determination, as it is 
the duty, not only of the courts when ap- 
pealed to, but of every good citizen, to keep 
it so. Although from the notoriety of the 
transactions complained of in the libel, their 
repetition several times in a few weeks, 
and from a publication made by some of the 
passengers of the Linnaeus, I cannot go so 
far as to say, as Judge Story did in the case 
of The Amiable Nancy, 3 Wheat. [16 XL S.] 
558, "that the owners of the State Rights 
were in absolute ignorance of the conduct of 
their captain, that they are innocent of the 



demerit of this transaction, having neither 
directed it, nor countenanced it, nor partici- 
pated in it, in the slightest degree;" yet I 
am far from believing that this respectable 
company, under the direction of individuals 
highly and justly esteemed, could have been 
truly and particularly informed of these pro- 
ceedings of Captain Allen, and especially 
with the vindictive motives he avowed for 
his misconduct; but they have been too inat- 
tentive to the manner in which he was using 
the authority they had committed to him. I 
am therefore not disposed to inflict upon 
them "vindictive damages," nor to make an 
extravagant estimate of them. There is rea- 
son to believe, from some of the testimony, 
that the injury to the body of the boat may 
be greater than can be precisely ascertained 
at this time. In a case like this, the actual 
damage is not limited by the cost of repair- ' 
ing the broken parts of the boat. The loss 
of business, by laying her up for. repair, by 
preventing passengers from going in her on 
account of the danger and alarms of these 
collisions, are proper items of charge in es- 
timating the damages. But I can by no 
means approach the amount which the libel- 
ants have imagined they are entitled to. I 
shall do what on my best understanding all 
the circumstances of the case, I think its 
truth and justice require of me. 

Decree. I do adjudge, order, and decree, 
that the libellants shall have and recover the 
sum of two hundred and fifty dollars, dam- 
ages, for the wrongs and injuries complain- 
ed of in their libel; and that the steamboat 
State Flights be condemned and sold for the. 
payment and satisfaction of the said dam- 
ages, with costs of suit according to the 
prayer of the libel. 



Case "No. 11,541. 

The RAMBLER. 

[Blatehf. Pr. Cas. 302.] i 

District Court, S. D. New York. Dec, 1862. 

Prize — Violation of Blockade. 

Vessel and cargo condemned for a violation 

of the blockade. 

In admiralty. 

BETTS, District Judge. This vessel and 
cargo left Sabine Pass, Texas, September 6, 
1862, destined to Havana with a cargo of cot- 
ton. On her previous voyage she arrived at 
Sabine Pass with a miscellaneous cargo. 
Both in going out and returning she had 
violated the blockade, the master and own- 
ers knowing it to be existing. No paper title 
to the -vessel is shown. It appears, by the 
examination of the master that she was lad- 
en by residents of Sabine Pass. He had heard 
that she was owned by an Englishman, but 
does not know who the owner was, if a for- 
eigner. No person intervenes to claim vessel 
and cargo. No principle or question of law 

i [Reported by Samuel Blatehford, Esq.] 
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arises out of the testimony demanding dis- 
cussion by the court. The case is a bald one, 
void of all semblance of justification or apolo- 
gy. The vessel and cargo -were palpably 
■enemy property, and the vessel -was put bold- 
ly into illicit traffic, as a fixed course of 
business, in carrying on vigorously a trade 
in violation of public law, and in aid and sup- 
port of hostilities against the government of 
the United States. The condemnation and 
forfeiture of the vessel and cargo are accord- 
ingly decreed. 



Case 3STo. 11,543. 

RAMBLER v. OHOAT. 

[1 Cranch, C. O. 167.] * 

Circuit Court, District of Columbia. June 

Term, 1804. 

Evidence — Answer to Libel — Pleading at Law 
— General Coont— Special Agreement. 

1. In an action at law by a seaman against 
the master, the plaintiff may read, in evidence, 
the answer of the master to a libel by the sea- 
men for their wages, the plaintiff being one of 
the libellants. 

2. If there be a special agreement, the plain- 
tiff cannot recover upon a general count. 

Suit by a seaman for -wages against the cap- 
tain of the ship Governor Strong. 

Mr. Youngs, for plaintiff, offered to read the 
answer of the captain to the libel of the sail- 
ors in the court of admiralty, the present 
plaintiff being one of the libellants. 

Admitted by the court (KILTY, Chief Judge, 
■doubting). 

It appeared by the proceedings in the ad- 
miralty, that shipping articles had been exe- 
cuted, and the declaration being indebitatus 
assumpsit for work and labor, and quantum 
meruit, and no soecial count on the agree- 
ment. 

THE COURT (nem. con.) was of opinion 
that the plaintiff could not recover on this 
•declaration, it being in evidence that there 
was a special agreement. 

Leave to amend, on giving fresh security 
for costs, by first day of next term. 

Nonsuit reinstated, with leave to amend. 
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RAMDULOLLDAY v. DARIEUX. 

[4 Wash. C. C. 61.] 2 

Circuit Court, D. Pennsylvania. April Term, 
1821. 

Bill of Exchange— Notice op Dishonok — 

Exceptions. 
The general rule as to the drawer and in- 
-dorser is, that due notice of the dishonour of 

i [Reported by Hon. William Cranch, Chief 
Judge.] 

a [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 



the bill must be given to all to whom the holder 
means to look. The first exception made to this 
rule was in case the suit was against the draw- 
er, where it appeared he had no effects in the 
hands of the drawee; and this exception was 
afterwards so qualified as to entitle him to no- 
tice, if he had a reasonable ground to expect 
the bill would be paid. But the exception has 
never been extended to the indorser, and ought 
never to be. 

The jury found a verdict for the plaintiff, 
subject to the opinion of the court, upon the 
following ease: On the 4th of December, 
1811, Thomas Bedwell & Co. at Rio de 
Janeiro, drew a bill of exchange on William 
Nunn & Co. of London, payable to the order 
of the defendant at three months sight, for 
£253. 6s. 6d. sterling, which he by the bill 
desired to be placed to the account of John 
Dayton, and in ease of need, to apply to 
Messrs. Coutts & Co. This bill was indorsed 
to the plaintiff, a merchant at Calcutta. The 
letter of advice which accompanied the bill, 
addressed by the drawers to the drawees, an- 
nounces the drawing of the bill, and desires 
that it may be honoured, and placed to ac- 
count of Mr. John Dayton, of Philadelphia, 
who will advise them of the same. The bill 
being transmitted from Calcutta to London 
by the plaintiff, it was, by the order of Thom- 
as Coutts & Co. presented, on the 30th of Oc- 
tober, 1812, to the drawees, who refused as- 
ceptance, alleging, as the reason, want of ef- 
fects; and it was accordingly protested for 
non-acceptance, and also for non-payment, 
on the 5th of February, 1813; on which day 
it was offered for payment, and refused for 
the same reason. Application was then made 
by the notary to Thomas Courts & Co. the 
persons intended in the bill by the designa- 
tion of Messrs. Coutts & Co. who also refused 
for want of advice and effects; and a protest 
for non-payment was thereupon made. The 
bill was returned to Calcutta, where it arrived 
after the defendant had left that place and 
gone to Philadelphia. The defendant on his 
return to Rio de Janeiro from Calcutta, was 
informed that the drawers had failed, and up- 
on his arrival at Philadelphia, he procured 
Mr Clapier to direct a correspondent of his at 
London to take up the bill for his. honour, 
which letter was written the 22d of December, 
1812. But the correspondent observing the 
date of the protest for non-payment declined 
taking up the bill. The defendant arrived in 
Philadelphia in November, 1812. The plain- 
tiff on receiving the bill from London pro- 
tested, returned it to his agent in London, 
who forwarded it to Philadelphia for collec- 
tion. It came to the hands of the agent in 
Philadelphia, on the 9th of September, 1814, 
who immediately applied to the defendant 
for payment, which he refused on account of 
the irregularity of the protest. The drawers 
had no effects in the hands of the drawees, or 
of Coutts & Co. nor was either of those houses 
under any obligation to pay them. 

Rawle.for plaintiff, contended that the draw- 
er having no effects in the hands of the drawee 
or of Coutts & Co. and no right to draw upon 
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them, it is the settled law that the drawer 
cannot object to want of notice, or to irregu- 
larities in presenting the hill, and having it 
protested. This being so as to the drawer, 
the reason of the rule is equally applicable to 
the indorser. He cited 1 Term R. 167, 405, 
409; 1 Bos. & P. G52; 2 Bos. & P. 277; 7 
East, 359; 12 East, 171; 2 Term R. 713; Chit. 
151; 5 Term R. 239; 1 Selw. N. P. 291; Brown 
v. Barry [3 Dall. (3 TJ. S.) 365], and Clark v. 
Russel [7 Cranch (11 TJ. S.) 69], in the su- 
preme court of the United States. 

Gibson, for defendant, insisted that the rea- 
sons which dispensed with notice as against 
the drawer, were inapplicable to the indorser; 
and that no case had gone so far as to apply 
the rule to him. He cited Peake, 202; [French 
v. Bank of Columbia] 4 Cranch [8 TJ. S.] 161; 
Brown v. Maffey, 15 East, 216; 4 Maule & 
S.226; 4 Taunt. 731. 

WASHINGTON, Circuit Justice. The na- 
ked question presented to the court is, wheth- 
er in an action upon a protested bill of ex- 
change against an innocent indorser, who 
paid full value for the bill, notice to him of the 
dishonour of the bill can be dispensed with, 
upon proof being made that the drawer had 
no effects in the hands of the drawee when 
the bill was drawn, nor a reasonable ground 
to expect that it would be paid? The gener- 
al rule in respect both to the drawer and in- 
dorsers, is, that notice to them or such of 
them as the holder means to look to is an es- 
sential condition which he is bound to per- 
form to entitle him to recover against them. 
The reason is, that those persons may re- 
spectively have an opportunity to obtain pay- 
ment or security from those to whom they 
have a right to look for indemnity. That the 
drawer and indorsers are prejudiced by an 
omission to give such notice, is a presump- 
tion of law. The case of Bickerdike v. Boll- 
man, 1 Term R. 405, for the first time made 
an exception to the rule, whilst it admitted 
the rule itself. That was an action against 
the drawer, and the court decided that if it 
appeared in evidence that he had no effects 
in the hands of the drawee at the time he 
drew the bill, notice was not necessary. This 
exception was qualified by subsequent cases 
so as to entitle even the drawer to notice if 
he had a reasonable ground to expect that 
his bill would be .honoured, although he had 
no effects in the hands of the drawee. But 
no case has ever yet gone so far as to dis- 
pense with notice to the indorsers. And it is 
most obvious that the reason upon which the 
rule in Bickerdike v. Bollman proceeded, is 
inapplicable to the case of an indorser. A 
man who draws a bill when he knows that he 
has no right to do so, and then parts with it 
for a valuable consideration, is, to say the 
least of him, guilty of legal fraud, and con- 
sequently is not entitled to the benefit of no- 
tice. Besides, he cannot be injured from the 
want of it, as he has no person to look to but 



the drawee, and therefore cannot suffer if 
he had nothing in his hands on which to draw. 
But what is all this to an indorser who has 
committed no fraud, actual or constructive; 
and who, having a claim to indemnity against 
every person upon the bill above himself, 
ought to be placed in a situation to secure 
himself if he can. Nevertheless, whilst the 
judges of England have been, and from the 
latest case, we find, are still murmuring at 
the decision in Bickerdike v. Bollman, which 
is confined to drawers, an attempt is now 
made to extend the exception to indorsers. In 
the case of Wilkes v. Jacks, Peake, 202, the 
existence of such an exception is denied, and 
that case, so far as we know, has never been 
overruled. It is true that in Sisson v. Tom- 
linson, 1 Selw. N. P. 291, Lord Ellenborough 
ruled, at nisi prius, that where the indorser 
has not given consideration for the bill, and 
knows at the time that the drawer has not 
effects in the hands of the drawee, he is not 
entitled to notice, as a bona fide holder for 
valuable consideration would be. This de- 
cision obviously proceeded on the ground of 
constructive fraud in the indorser, and would 
therefore be wholly inapplicable to this or 
similar cases; even if the authority of that 
case had not been shaken by the subsequent 
one of Brown v. Maffey, 15 East, 216. But 
the case of Leach v. Hewitt, 4 Taunt. 731, is 
still more in point; by deciding that though 
the indorser pay no consideration for the bill, 
but indorsed it merely as an accommodation 
to the drawer, he is nevertheless entitled to 
notice. Such too is the decision of the su- 
preme court of the United States in the case 
of French v. Bank of Columbia, 4 Cranch [S 
U. S.] 161. We are therefore of opinion that 
the law is in favour of the defendant. 
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Case No. 11,544. 

RAMSAY v. RIDDLE et al. 

[1 Crunch, C. C. 399.] i 

Circuit Court, District of Columbia. April 
Term, 1807. 

Nuisance— Injunction— Bakehouse. 

The court will not enjoin what may or may 
not be nuisance. 

Motion to dissolve an injunction to restrain 
[Riddle & Thornton] from converting a 
wooden warehouse into a bakehouse. 

F. L. Lee and C. Lee, for plaintiffs, in sup- 
port of the injunction, cited 1 Fonbl. 29; 
Amb. 159; 2 Yes. Sr. 452; Amb. 209; 2 
Brown, Ch. 64; Mitf. 103, 107; 3 Inst 201; 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
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3 Bl. Comm. 216; Ld. Raym. 486; Wood, 
Inst 538; Cro. Car. 366; 2 Show. 327; 
Strange, 1167; 12 Mod. 342; 16 Vin. 23. 

E. J. Lee and Mr. Swann, contra, cited 4 
Bl. Comm. 168; 1 Hawk. c. 75, § 12; 3 Bl. 
Comm. 219; Id. 5; 1 Hawk. c. 75; 3 Atk. 21; 
12 Mod. 510; 3 Atk. 750; 1 Fonbi. 21, 29, 30; 

4 Brown, Ch. 165; 2 Ves. Jr. 42; 16 Vin. 23; 
2 Har. Ch. 237. 

Mr. Jones, for plaintiffs, cited Fran. Max. 
30; 1 Burrows, 334; 6 Mod. 145; Bac. Abr. 
tit. "Nuisance." 

The injunction was dissolved without costs 
(nem. con.). 

THE COURT said, if the house in fitting 
up, should not be well secured against dan- 
ger from fire, it might be the ground of an 
injunction to prevent the use of it as a bake- 
house. 



RAMSAY (TRAVERS v.). See Case No. 14,- 
152. 

RAMSAY (UNITED STATES v.). See Case 
No. 16.115. 



Case Wo. 11,545. 

RAMSAY v. WILSON. 

PL Cranch, C. C. 304.] i 

Circuit Court, District of Columbia. May 10, 
1806. 

Pkactice in Equity — Motion to Dissolve In- 
junction — Tekm. 
Notice of motion to dissolve an injunction, 
given on the first day of the term, is notice of a 
motion to be made at the nest term. 

Bill for injunction. Injunction granted 
out of court The defendant's answer was 
filed on the first day of this term, 25th No- 
vember, 1805, and indorsed "notice to dis- 
solve." 

E. J. Lee, for defendants, now (May, 
10, 1806, being November term adjourned,) 
moved to dissolve. 

THE COURT stopped him, and said the 
notice was not to this, but to the nest term, 
and refused to hear it now. 



RAMSDELL (COX v.). See Case No. 3,305. 



Case Wo. 11,546. 

RAMSEY et al. v. HERNDON. 

[1 McLean, 450.] 2 

Circuit Court, D. Indiana. May Term, 1839. 

Judgment— Res Judicata— Trial on Merits. 

1. Where a verdict has been rendered against 

the plaintiff, and a judgment thereon has been 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Reported by Hon. John McLean, Circuit 
Justice.] 



entered, it is a bar to a suit for the same cause 
of action. 

[Cited in Gray v/Gillilan, 15 111.- 456, 458; 
Greenup v. Crooks, 50 Ind. 420. Cited in 
brief in Stevens v. Hughes, 31 Pa. St. 3S2.] 

2. And a replication that the evidence was 
wholly insufficient to establish the claim, or that 
no evidence was offered or received by the court, 
will not avoid the bar. 

[Cited in brief in Ford v. Hennessy, 70 Mo. 
582; Spradling v. Conway. 51 Mo. 52. Cit- 
ed in Vanlandingham v. Ryan, 17 111. 28J 

3. The plaintiff should have suffered a non 
suit, or moved for a new trial. 

At law. 

Mr, Ingram, for plaintiffs. 
Mr. Howard, for defendant 

HOLMAN, District Judge. This is an ac- 
tion on the case founded on promises. The 
declaration alleges that the defendant made 
his certain note in writing, bearing date the 
12th day of September, 1833, and thereby 
promised to pay the plaintiffs [Ramsey & 
Vattier], ninety, days after date, the sum of 
$1,279.77 at the office of the Bank of the 
United States at Cincinnati, yet he had not 
paid, &c. The defendant pleads non as- 
sumpsit And also that the plaintiffs here- 
tofore instituted a suit against him in the 
Tippecanoe circuit court, for not performing 
the same identical promises and undertak- 
ings which are set forth in the declaration in 
this case; on which an issue of non assump- * 
sit was joined: Which issue was tried by a 
jury regularly impanneled in said court, and 
a verdict found for the defendant And a 
judgment thereon rendered in his favor for 
costs, &c. That said judgment remains in 
full force, &c. The plaintiffs reply to this 
plea, "that the promises and undertakings in ■ • 
the plaintiffs' declaration "were not, nor was 
any part thereof before the jury as evidence 
in the trial of the cause mentioned in the de- 
fendant's said plea." To this replication 
the defendant demurs. 

The question for our decision is whether 
under these circumstances, the plaintiffs are 
now barred from maintaining this action. 
The general principle of law, "Nemo bis 
vexari pro eadem causa," seems not to be 
controverted. That wherever a matter of 
litigation has been once adjudicated and de- 
termined by a competent tribunal, it pre- 
cludes another action for the same demand. 
And this principle prevails, where a different 
form of action is resorted to in the second 
instance. As was the case in Cutter v. Cox, 
2 Black [67 U. S.] 170. And Kitchen v. 
Campbell, 3 Wils. 304. Where the same evi- 
dence is required to support both actions, 
the decision of the one is a bar to the other, 
although the forms of the actions differ, and * 
one is in tort, and the other in contract It 
seems to be admitted by the plaintiffs, that 
if their evidence had been before the jury in 
the former action, that the judgment in that 
action, would have been a bar to this. But 
they contend inasmuch as they gave no evi- *' 



RAMSEY (Case No. 11,547) 



[20 Fed. Cas. page 214] 



dence of their demand to the Jury in the 
former action, that they are not now pre- 
cluded from proving and'reeovering their de- 
mand. We have seen no case that author- 
izes this conclusion. We are unapprized of 
the merits of the case farther than appears 
from the pleadings. But if the plaintiffs 
hare a just demand, and were by accident, 
surprise or mistake, unable to have their 
evidence before the jury in the former ac- 
tion, and so lost their cause, the case is evi- 
dently one of great hardship, but we are not 
able to discern any way by which they can 
be relieved in this action without a violation 
of the long established principles of juris- 
prudence. 

In the case of Markham v. Middleton, 2 
Strange, 1259, the plaintiff in executing a 
writ of inquiry, was unable to prove his de- 
mand before the jury, and obtained a ver- 
dict for nominal damages only. This in- 
'quest on motion was set aside by the court, 
at the plaintiff's costs; on the ground that 
jf the verdict stood it would' bar any future 
action for the same demand although no evi- 
dence had been given to the jury. The 
court in that case observe, that if the de- 
fendant had pleaded, the plaintiff might 
have suffered a non suit, and so have pre- 
vented the passing of a verdict to bar a 
future action. And Lord Kenyon, in Sed- 
don v. Tutop, 6 Durn. & E. [6 Term R.] 607, 
recognized the doctrine of this case, and 
held that if the verdict had stood, it would 
have barred another action. The recogni- 
tion of this principle by Lord Kenyon in the 
case of Seddon v. Tutop is the more worthy 
of notice, because that case is introduced to 
prove a contrary doctrine. The case was 
this: The plaintiffs declaration, contained 
two counts, one on a note and the other for 
goods sold. He had judgment by default, 
and on executing his writ of inquiry he was 
unable to prove the count for goods sold, 
and toot a verdict for the note only. He 
afterwards brought another action for the 
goods sold. The former recovery was plead- 
ed in bar, to which it was replied that the 
promises were not the same for which the 
former judgment was rendered. Issue was 
taken on this replication and a verdict was 
given for the plaintiff. On a motion to set 
aside the verdict, the court held that the 
plaintiff was entitled to recover. Lord Ken- 
yon in giving this decision seems aware that 
he is approaching dangerous ground. He 
says: "This is a question of great delicacy. 
We must take care not to tempt persons to 
try experiments in one action, and when 
they fail, to suffer them to bring other ac- 
tions for the same demand. The plaintiff 
who brings a second action, ought to show, 
beyond all controversy, that the second is a 
different cause of action from the first in 
which he failed." And in referring to the 
case of Markham v. Middleton, he observes: 
"That case was extremely different from the 
present. There the plaintiff had but one de- 



mand, and' though the jury gave inadequate 
damages, on account of the plaintiff not be- 
ing prepared with proof of his whole bill; he 
would have been bound by that verdict if it 
had stood." 

Looking at those two cases in this point 
of view, we cannot hold the case of Seddon 
v. Tutop as conflicting with the principle, 
laid down in Markham v. Middleton. In the 
case of Snider v. Croy, 2 Johns. 227, the 
plaintiff brought an action of trespass, for 
killing a mare. Defendant pleaded a for- 
mer recovery. The plaintiff in his replica- 
tion set forth, that in the former action, the 
declaration in the same count alleged a tres- 
pass, by the defendant, on one day in injur- 
ing one of his horses, and another trespass ' 
on a different day in killing another of his 
horses. On the trial the court would not 
permit him to give evidence of both tres- 
passes under the same count, and compelled 
him to elect for which he would proceed. 
He elected to proceed for the injury done to- 
the horse that survived, and recovered dam- 
age, and this action for the one that was 
killed, for which under the order of the court 
he had given no evidence on the former 
trial. On demurrer to this replication, the 
court held that the former recovery was no 
bar, as that was for a different cause of ac- 
tion from the present. We are not disposed 
to question the correctness of this decision, 
but we cannot conceive that it supports the 
position taken by the plaintiffs in this case, 
or is any authority for maintaining a second 
aetion for the same identical demand which 
has been once before a jury, and a judgment 
has passed upon it. 

Hard as this case may be, we see no 
ground of relief to the plaintiffs in this ac- 
tion, and feel constrained to adjudge the 
replication insufficient. 



Case No. 11,547. 

RAMSEY v. JAILER OF WARREN 
COUNTY. 
k> [2 Flip. 451.] i 

District Court, D. Kentucky. May 10, 1879. 

Habeas Corpus — Arkest of Federal Officer by 

State Officers — Jurisdiction — Notice 

to the State. 

1. Where a federal officer is arrested by the 
state authorities, on petition alleging that he 
is held in custody by the latter for an act done 
under authority of the United States, this court 
has no right to refuse the writ of habeas cor- 
pus, or to refuse to discharge him, if in the 
judgment of the court he merits a discharge. 

[Cited in Re Neagle, 39 Fed. 850; Id., 135 
U. S. 74, 10 Sup. Ct. 672.] 

2. The court having jurisdiction, its decision 
is binding on the state court and is beyond re- 
view, in the same manner and to the same ex- 
tent as the decision of a state court, having ju- 
risdiction, is binding upon the federal court. 

3. In cases of this kind, according to the prac- 
tice which prevails in the district of Kentucky, 

i [Reported by William Searcy Flippin, Esq., 
and here reprinted by permission.] 
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notice is required to be given to those who rep- 
resent the commonwealth, but this is by no 
means essential; the commonwealth not be- 
ing a party. 

The prisoner [F. M. Ramsey], while in dis- 
charge of his duty as deputy United States 
marshal, killed one Joseph Lightfoot, a cit- 
izen of Kentucky. For that he was arrested 
and held by the state officers. The other 
facts appear in the statements of counsel 
and in the opinion of the court 

G. C. Wharton, U. S. Dist. Atty., moved 
that the prisoner, before the court on a writ 
of habeas corpus, be discharged from the 
custody of the jailer of Warren county. He 
said that Ramsey had twice before been ar- 
rested for the same offense on writs from 
Warren county, and that he had been twice 
discharged from custody upon the ground, 
that what he did and what was alleged 
against him as a crime, was done in pursu- 
ance of a law of the United States and an 
order of a court thereof. He claimed that it 
was the right of the prisoner to have the 
judgment enforced. 

T. E. Moss, Atty. Gen. of Kentucky, was 
present, and moved that the prisoner be re- 
manded to the state court for trial. He 
asked that the case be heard anew with all 
the evidence. He said that the able counsel 
present on the former hearing was not an 
authorized officer of the state. 

BALLARD, District Judge. When the 
writ was first issued in this case, according 
to the practice which has prevailed here, 
notice was required to be given to those who 
represented the commonwealth, and counsel 
did appear to represent the commonwealth. 
I did not know whether the attorney present 
was authorized to act for the commonwealth, 
but I know that counsel was here represent- 
ing the commonwealth in the matter; that 
the case was fully heard, and that testimony 
was adduced on both sides; witnesses were 
summoned on behalf of the commonwealth, 
and they were heard, and the prisoner was 
discharged; it being held by the court that 
what he did was done in pursuance of a law 
of the United States, and that he was justi- 
fied in the act which he did. 

Now, whether the decision of the court 
was right or wrong on the facts, the court 
has jurisdiction by the very terms of the 
act of congress to issue the writ of habeas 
corpus. This court has jurisdiction if the 
prisoner is in the custody of the state, and 
he claims that he is in custody for an act 
done in pursuance of a law of the United 
States or any order of a court thereof. The 
case here is: The prisoner was discharged 
after a full hearing before this court. He 
was arrested again on a bench warrant, a 
writ of habeas corpus issued, and he was 
brought before this court again, and it be- 
ing conceded that he was arrested on a 
bench warrant for the same matter, with- 



out a hearing the court discharged the pris- 
oner. And now a third time the prisoner 
is here on a writ of habeas corpus. He was 
ordered into custody by the state court, not 
by a bench warrant strictly; the prisoner 
being in court, was ordered into custody. It 
is now conceded that this is for the same 
matter for which this party was hitherto 
discharged. I again order him to be dis- 
charged. Now I repeat that there might be 
some Question as to whether the decision 
of this court upon the facts of the case was 
right— that is, another mind might arrive at 
another conclusion, but I do not think it is 
likely. I do not think the state judge, for 
whom I have much respect, would have 
reached a different conclusion if he had 
heard the evidence which was before me. 
It was pretty well shown in the case that 
the party who was killed was a very violent 
man, extraordinarily " violent; that he had 
declared that he would not submit to an 
arrest; that it would take more than any 
one officer to arrest him; that he was en- 
gaged at the time in an occupation connected 
with the making of sorghum sirup, with 
his pistol belted around his person, and 
that he had reason to know, and that all 
the circumstances pointed to the fact that 
he did know that the officer came there to 
arrest him and had in his possession the 
warrant for his arrest. He gave him no op- 
portunity, it is true, to read any warrant 
to him, for he acted too promptly, and his 
conduct was such as to indicate resistance 
to the officer in the arrest, and not only re- 
sistance, but such resistance as to imperil 
the life of the officer and make it necessary 
for him to act as promptly as he did. Now 
I repeat these facts simply that the attorney 
general, who is now present, and who was 
not present at the time, may understand not 
only the ground, but that there was at least 
some justification for the decision rendered. 
But I say that whether that decision was 
right or wrong, I do not think it can be 
denied that the court had jurisdiction, and 
having jurisdiction its decision should be 
respected. The state court is as much bound 
by this decision as I would be bound by a 
decision in which the state court had juris- 
diction. I have no jurisdiction to review the 
judgment of a state court, nor the state 
court to review a judgment of this court 
This case is somewhat similar to the case 
before Judge Grier, Ex parte Jenkins [Case 
No. 7,259]. There a warrant in the first in- 
stance regularly issued by a justice of the 
peace of Pennsylvania, charging a marshal 
of the United States with- assault and bat- 
tery, with intent to kill a certain negro. 
Judge Grier issued a writ of habeas corpus 
under the very act of congress, under which 
this court has exercised jurisdiction in this 
ease. Afterwards the negro brought his 
civil suit against the marshal and issued out 
a warrant of arrest and he was arrested, 
and District Judge Kane, acting under au- 
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thority of Judge Grier's decision, discharged 
him. He was arrested afterwards for as- 
sault and battery, brought before Kane, and 
again discharged. In this case the man was 
first charged with malicious shooting. He 
was discharged by this court. Secondly, he 
was arrested on a charge of murder, after 
indictment found, and now he is arrested 
substantially on a bench warrant again, for 
identically the same offense, and, therefore, 
it is a much stronger ease than the above 
case. Yet in this case the state court has, 
in violation of the order of this court, pro- 
ceeded to commit the man. I do not know 
that the state court has been properly in- 
formed of the action of this court, but if 
so, the arrest of this man is in disregard of 
its orders. No doubt the man was in lawful 
custody of the state court, but the act of 
congress was intended to relieve the officers 
of the United States from that lawful cus- 
tody when put there for an act done under 
act of -congress, or in pursuance of any law 
of the United States. I think, although this 
question has not been very directly passed 
upon by the supreme court of the United 
States, it is plainly touched upon in the case 
of Coleman v. Tennessee, 97 U. S. 509. 
There a party, a soldier of the United States 
during the war, killed a citizen of Tennessee, 
and the charge was murder. The judge of 
the United States court issued his writ of 
habeas cox-pus and discharged him. He was 
subsequently tried in the state court, and 
among the defenses made was the defense 
that he had been discharged by the United 
States court; and there was another de- 
fense, that for anything done by him during 
the war he was not amenable to the state of 
Tennessee. Now, the case in the supreme 
court went off chiefly on the latter point, 
but they also stated substantially that the 
judgment of the United States court dis- 
charging the prisoner, was also a defense. 

Pending the appeal to that court (the su- 
preme court of Tennessee,) the defendant 
was brought before the circuit court of the 
United States for the Eastern district of 
Tennessee on a writ of habeas corpus, upon 
a petition stating that he was unlawfully 
restrained of his liberty, and imprisoned by 
the sheriff of Knox county upon the charge 
of murder, for which he had been indicted, 
tried and convicted, as already mentioned; 
and setting forth his previous conviction for 
the same offense by a court-martial, organ- 
ized under the laws of the United States, 
substantially as in the plea to the indict- 
ment. The sheriff made a return to the writ 
that he held the defendant upon a capias 
from the criminal court for the offense of 
murder, and also upon an indictment for 
assisting a prisoner in making his escape 
from the jail. 

The circuit court being of opinion that so 
far as the prisoner was held under the 
charge of murder, he was held in contra- 
vention of the constitution and laws of the 



[20 Feci. Cas. paqe 216] 

United States, ordered his release from cus- 
tody upon that charge. His counsel soon 
afterwards presented a copy of this order 
to the supreme court of Tennessee, and 
moved that he be discharged. That court 
tools the motion under advisement, and dis- 
posed of it, together with the appeal from 
the criminal court, holding in a carefully 
prepared opinion that the act of congress of 
February 5, 1867 [14 Stat. 385], under which 
the writ of habeas corpus was issued, did 
not confer upon the federal court, or upon 
any of its judges, authority to interfere with 
the state courts in the exercise of jurisdic- 
tion over offenses against the laws of the 
state, especially when, as in this case, the 
question raised by the pleadings was one 
which would enable the accused to have a 
revision of their action by the supreme court 
of the United States; and, therefore, that 
the order of the circuit court in directing 
the discharge of the defendant was a nullity. 
And upon the question of the conviction by 
the court-martial, it held that the convic- 
tion constituted no bar to the indictment in 
the state court for the same offense, on the 
ground that the crime of murder committed 
by the defendant whilst a soldier in the 
military service, was not less an offense 
against the laws of the state, and punish- 
able by its tribunals, because it was pun- 
ishable by a court-martial under the laws 
of the United States. 

Now I say that this case may well have 
gone off on the ground that this man being 
a soldier of the army of the United States 
was not amenable to the laws of Tennessee. 
This was the first ground, but they touched 
on the ground of the court-martial— for they 
say that if he was guilty of murder and 
amenable to the laws of Tennessee, he might 
be also amenable to the United States for 
the same offense, and that a conviction in 
the court-martial for that identical offense 
would be no defense in the state court, if 
the state court had jurisdiction of the of- 
fense. They, therefore, ordered the dis- 
charge of the prisoner from the custody of 
the state officer. 

They say: "This conclusion renders it un- 
necessary to consider the question presented 
as to the effect to be given to the order of 
the circuit court of the United States direct- 
ing the discharge of the defendant. It is 
sufficient to observe that by the act of con- 
gress, of February 5, 1867, the several courts 
of the United States and its judges, in their 
respective jurisdictions, have, in addition to 
the authority previously conferred, power to 
grant writs of habeas corpus in all cases 
upon petition of any person restrained of 
his liberty in violation of the constitution 
or any law of the United States, and if it 
appear, on the hearing had upon the return 
of the writ, that the petitioner is thus re- 
strained, he must be forthwith discharged 
and set at liberty." 

Now that is as much as the court could 
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say upon a question -which it was not nec- 
essary to decide. They discharged the pris- 
oner upon the first point Unless they had 
regarded the other question, as without dif- 
ficulty, they would have omitted to say any- 
thing about it at all. 

Now, it is something of an anomaly aris- 
ing out of our dual government that the of- 
ficers of one government may he investigated 
in another sovereignty than that to which 
they are officially responsible. The marshal 
of the United States is not to be considered 
■exempt from the operation of the laws of 
the state because he is a marshal, and yet it 
would seem absolutely essential to the vindi- 
cation of the authority of the United States 
that that government should have some pow- 
er at least to protect its officers when they 
•commit what are apparent offenses in the 
discharge of their duty. A great many 
anomalous cases arise and must arise, and 
one should exercise forbearance— one gov- 
ernment to the other. For example, an of- 
ficer of this court or an officer of the state 
has a prisoner in his custody; say the state 
officer has a prisoner under authority of a 
warrant issued from a state court, and is 
bearing him to prison, and an officer of the 
United States has "in his hands a warrant 
for the arrest of the state officer. Now, if 
he proceeds at once to execute that warrant, 
the prisoner goes at large, as he has no 
power to take him, and thus the enforcement 
of the laws of the United States might de- 
feat the enforcement of the laws of the 
state. You might reverse the case exactly, 
and the enforcement of the state laws 
might in a similar manner defeat the en- 
forcement of the laws of the United States. 
That ought not to be done. I am of the 
opinion that the state officer has no right 
to arrest the marshal who has a prisoner in 
his custody, nor the marshal a right to ar- 
rest the state officer in charge of a prisoner. 
They should exercise forbearance. 

Nothing is more improper than that there 
should not be harmony between the federal 
and state courts, and I have certainly at 
all times manifested my respect for the de- 
cisions of the state courts, because I have 
respect for them, and no citizen of the state 
desires more than I to see the criminal laws 
of the state properly enforced; but when a 
federal officer comes before me saying that 
he is in custody for an act done under au- 
thority of the United States, I have no right 
to refuse the writ of habeas corpus, or to 
reruse to discharge him, if in my judgment 
he merits a discharge; and I think that, 
having jurisdiction, the decision of this court 
is binding upon the state courts, and beyond 
review, just as binding as any decision of a 
state court having jurisdiction is upon me. 

Attorney General Moss then addressed the 
court, mainly upon two points: First, that, 
the commonwealth of Kentucky had not 
been represented in the previous discussions 
of the question; and, second, that the pris- 



oner was not held upon the same charge, 
not even upon a warrant, but upon an order 
of the court, in which the prisoner was 
then present. He asked a rehearing of the 
case, and leave to be allowed to produce tes- 
timony for the commonwealth. 

THE COURT observed that the proceeding 
was against a jailer, and that the common- 
wealth was not a party, and although it was 
customary to notify the commonwealth, such 
notice was by no means essential; that the 
county attorney had represented the jailer 
or sheriff; and that upon the matter of the 
order of court by which the prisoner was 
committed, it was not material whether it 
was a mere order or not, so that the com- 
mitment into custody was for the same mat- 
ter. The prisoner was, therefore, ordered 
to be discharged. 



RAND (ATLANTIC GIANT POWDER CO. 
v.). See Case No. 626. 
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RAND v. The HERCULES. 

[6 Hall, Law J. 21; 1 U. S. Law J. 145.] 

District Court, D. Massachusetts. May, 1811. 

Seamen's "Wages- — Confiscation" op Cargo — 
Freight the Mother op Wages. 

[1. The fact that the shipowner also owns the 
cargo, so that there is no contract for freight, 
does not destroy the connection between freight 
and wages; and the court may properly con- 
template the subject as if cargo belonging to 
other persons had been actually received on 
hoard, to be transported for freight.] 

[2. "Where an American ship, with cargo be- 
longing to the shipowner, discharged part of 
her cargo at Naples without interference, aft- 
er which the ship and cargo were sequestrated 
by the Neapolitan government, held that, in re- 
spect to the r : ghts of the seamen to wages, it 
should be considered that freight had been 
earned on the part of the cargo thus landed, 
and the subsequent confiscation thereof did not 
affect the right to wages.] 

[3. Where a ship bound from an American 
port to ports of the Mediterranean and return 
was confiscated a* Naples, and was after- 
wards restored to the master on condition of 
his making a special voyage, held, that the 
original voyage was broken up, and the sea- 
men, having entered into a new contract for 
wages after the confiscation, were bound there- 
by on the return of the ship to the United 
States.] 

In admiralty. 

DAVIS, District Judge. The libellants, 
mariners on board the ship Hercules, Ed- 
ward West, master, on a voyage from Salem 
to Europe and back to Salem, claim wages 
at the rate expressed in the shipping paper, 
from 17th July, 1809, to 25th Feb., 1811. 
There is a second item in the libel, on a 
contract made at Naples, 4th July, 1810, to 
proceed to Civita Vecchia and home, at a 
less rate of wages than is expressed in the 
original shipping paper, executed at Salem. 
Stipulation is given by Nathaniel West, own- 
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er of the ship, to abide the final decree. The 
wages claimed by the second item are not 
controverted; but it is contended, that the 
events and circumstances of the voyage, pre- 
clude all claim -tor wages, for any services 
of the libellants on board the ship, prior to 
the last contract The libellants shipped at 
Salem, 17th July, 1809, for a voyage to "Eu- 
rope and the East Indies, or back to Salem." 
The orders given to the master, 1st Aug., 
1809, by West, the owner, directed him to 
proceed to Gagliari, Palermo or Messina, as 
he should find most eligible; and having dis- 
posed of the cargo, to return to Salem, touch- 
ing at any of the Spanish ports in the Medi- 
terranean, there to take in. freight for the 
Spanish Main or colonies, if any advanta- 
geous offer should occur. The markets desig- 
nated for the outward cargo are Cagliari, 
Palermo and Messina, "except," it is added, 
"it amounts to a certainty you can go to 
Naples, and sell there for much greater 
prices, and without the least doubt as to the 
safety of the property." The cargo, amount- 
ing to sixty thousand dollars and upwards, 
was wholly owned by West, owner of the 
ship, excepting the captain's adventure, and 
an adventure by Archer Fairfield, the 
amount of which does not appear. A super- 
cargo, or "assistant," as he is called in the 
orders, was on board, and the master was 
instructed to advise with him, "in every part 
of the transactions of the voyage." The ship 
sailed from Salem 2d August, 1809; and after 
touching at Cagliari, proceeded to Naples, 
where she arrived 13th Sept., 1809; the mas- 
ter and supercargo having inferred, from in- 
formation received at Cagliari, that they 
might go to Naples with safety. The ship 
was immediately put under quarantine. On 
the 21st Sept., while under quarantine, the 
unloading commenced by the master's order, 
and was continued until the 25th. The goods 
unladen were taken to the custom-house 
stores. On the 25th, the master, having 
heard a report that his ship and cargo were 
under sequestration, stopped the unloading 
of the cargo; but the officers of the customs 
required him to send ashore what was then 
laden into boats, and urged him to discharge 
the residue. This the master refused to do, 
suggesting the necessity of retaining what 
remained on board as ballast, and as a neces- 
sary security for the ship. Orders to com- 
plete the unloading of the cargo were fre- 
quently repeated, and insisted on as a condi- 
tion of the master's receiving the pratique, 
which is understood to be a certificate of con- 
formity to the quarantine regulations. This 
document was received for the ship, 13th 
Oct., after the quarantine had continued one 
month, and for the goods, one month after- 
wards, Nov. 13th. On the 10th Nov. the 
whole residue of the cargo was discharged, 
by peremptory orders from the officers of the 
customs, which the master could no longer 
evade. The evidence produced, gives no fur- 
ther account of the property until 4th Jan., 



1810, when the cargo was advertised for sale, 
and was sold accordingly at public auction 
on the next day, "on account of the royal 
treasury." On the 3d Jan. certain officers 
of the Neapolitan government, entered on 
board the ship, unhung the rudder, took an 
inventory of the provisions and furniture, 
and sealed the hatches, leaving express or- 
ders, that they should not be opened without 
permission from the custom-house. On the 
12th March, 1810, was published a decree of 
.Joachim Napoleon, king of the Two Sicilies, 
confiscating thirty American vessels, of 
which the Hercules was one, "in conformity 
to orders given from Paris," 2d Dec, 1S09- 
Such of the cargoes of these vessels as had 
not been sold, as well as the ships, were di- 
rected to be disposed of at public or private 
sale, as should be judged most conducive 
to the royal interests; and the proceeds of 
the sales were ordered to be deposited in 
bank, to be employed as the king should 
judge to be convenient. 

Notwithstanding these proceedings, the 
master of the Hercules was not dispossessed 
of his ship, but the crew lived on board, on 
the ship's provisions. The confiscated ships 
were necessarily sold, as suited the views 
and convenience of the government, and 
Captain West was in constant expectation 
of a similar fate. In June, 1810, he made 
an arrangement with a merchant at Naples 
(Mr. Broadbent) for assistance in the pur- 
chase of the ship at the appraised value, and 
to perform a voyage with her to Sicily on 
that gentleman's account. While this pro- 
ject was in train, viz. 16th June, 1810, a writ- 
ten contract was entered into between Cap- 
tain West and his crew, including the libel- 
lants, by which they engaged to remain on 
board under his orders until he should be 
deprived of his command, or the ship should 
commence loading, in consideration of a 
small daily allowance for their support, and 
to proceed on whatever voyage should be 
proposed, at the monthly wages expressed 
in the contract Before the contemplated 
arrangement with Mr. Broadbent was defin- 
itively settled, proposals were* made to Cap- 
tain West, by an officer of high rank, to pro- 
ceed with the ship to Civita Veechia, and 
there take in freight for Philadelphia. For 
this service an offer was made to give him 
the ship and papers, to repay the expenses 
of unlading the cargo, and to satisfy Mr. 
Broadbent relative to the contract These 
overtures were readily embraced, and on the 
4th July, the contract between the master 
and crew, on which the second count in the 
libel is founded, was concluded. It is for 
a voyage from Naples to Civita Veechia and 
thence to the United States, and is signed 
by all the libellants. The ship sailed for 
Civita Veechia soon afterwards with convoy, 
and arrived there 21st July. The precise ob- 
ject of the voyage was not understood by the 
master until his arrival at that place. He 
then found that he was to take Lucien Bona- 
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parte, with his family and effects, to Phila- 
delphia. On the 8th August, he sailed for 
Philadelphia with the freight furnished by 
Lueien Bonaparte, who, with his family and 
suite, were passengers on board. For this 
service two thousand dollars were paid in 
advance, and eight thousand dollars were, 
by agreement, to be paid on arrival at Phila- 
delphia. Twelve days afterwards, the ship, 
was captured by a British frigate and sent 
to Malta. The passengers and their prop- 
erty were taken out, but the ship was lib- 
erated on paying a proportion of freight pro 
rata, the amount of which is not stated. 
On the 10th of November last, the ship sailed 
from Malta, and arrived at Salem on the 5th 
of February, having touched at Gibraltar on 
the way, and there delivered a quantity of 
cotton, taken in at Malta. 

On these facts it is contended for the re- 
spondent: 1st That no freight was earned 
on the voyage from Salem to Naples, and 
that therefore the wages for that period are 
lost. 2d. That the confiscation of the ship 
dissolved the first contract, and extinguish- 
ed all claim for -wages under it, if no freight 
was earned. After that event, it is contend- 
ed, there existed no legal connexion between 
the mariners and the ship; and that their 
subsequent relation to the ship depends al- 
together on the new contracts entered into 
at Naples, in June and July, 1810, 

In this voyage, though not so entirely dis- 
astrous as many others from the United 
States to the same port, there was still a 
heavy loss. In determining on the opera- 
tion of these adverse incidents, I am solicit- 
ous to form a correct decision, and to place 
to the account of each the just portion of 
the misfortune according to principles of 
law. In the present state of the world, and 
In the peculiar situation of American com- 
merce, cases not unfrequently occur dissimi- 
lar in material circumstances, to any which" 
we find previously decided. We must refer 
to general principles, and from their appli- 
cation and by cautious analogies from pre- 
vious determinations, declare the result; ad- 
justing, by equitable considerations, what 
positive authority has not decisively settled. 
In deliberating on cases of this description, 
the indignant feelings excited by a view of 
the severe execution of the continental sys- 
tem on our enterprising and unoffending 
countrymen, ought not, perhaps, in this 
place, to be fully expressed. I cannot forbear, 
however, to remark on one feature of the 
transaction which perplexes the investiga- 
tion and augments the difficulty of making 
a correct decision between the parties: I 
mean the denial of papers or documents il- 
lustrating the proceedings against the vessel 
and cargo, by which, if produced, the na- 
ture and grounds of such proceedings would 
be seen and understood, and their legal oper- 
ation in regard to collateral questions satis- 
factorily determined. No such documents 
are exhibited, excepting a newspaper copy 



of the decree of 12th March, 1810; and it 
is testified by reputable witnesses, fellow- 
sufferers with Captain -West, that they could 
not be procured. There might have been left 
no alternative to the injurious authors of 
those acts of outrage, but to choose between 
silence and sophistry. Still, such a depart- 
ure from the laudable course of civilized na- 
tions in proceedings against foreigners and 
their property, should be reprobated in every 
region where truth may yet be expressed 
and justice find an advocate. 

This case is clear of all exceptions to the 
conduct of the seamen. They performed their; 
duty faithfully, adhered to the ship in all 
the difficulties attending the voyage, and 
brought her home in safety to the owner. 
Have the difficulties occurring in the voyage, 
extinguished their claim, in whole or in part, 
to the wages promised in the first shipping 
paper executed at Salem? The general de- 
pendence "of wages, on the earning of freight, 
is admitted; but I am not satisfied that 
freight should not be considered as earned un- 
der the circumstances of this voyage. If 
the. ownership of the vessel and cargo had 
been in different persons, the question of 
freight could be considered more distinctly 
and to better advantage; for an actual con- 
tract would have existed in such case. Here 
the respondent must be viewed as owner of 
both vessel and cargo. The adventures of 
Fairfield and of the master, are too incon- 
siderable to make any difference applicable to 
the points under consideration, no express con- 
tract relative to freight exists, but the union 
of interests which precludes the necessity of 
such a contract, does not destroy the connex- 
ion between freight and wages, and we may 
properly contemplate the subject as if the 
ship had actually received goods on board, 
the property of other persons to be trans- 
ported on freight, or as if the vessel had been 
chartered for the voyage specified. In such a 
view of the transaction we ought to consider 
the contract for freight to be a reasonable one, 
and to be made with all due precautions, hav- 
ing regard to the nature of the voyage, and 
the peculiar perils attending the destination 
of the ship. Now, it appears, that a voyage to 
Naples, or to any other place under French 
control, was not originally contemplated. By 
orders prepared previously' to those under 
which the ship was ultimately dispatched, the 
voyage marked out is to Algiers, Tunis, Cagl- 
iari, or "some other neutral or privileged 
port." When the final orders were given, and 
a voyage to Naples was authorised, it was evi- 
dently under great apprehensions. With those 
views of a voyage to Naples, if the owner of 
the ship at the time those orders were penned, 
had shipped no property of his own, but had 
merely chartered his ship or taken on board 
property on freight for that destination, it 
must be presumed, that a prudent regard to 
his own interest, would have suggested such 
an adjustment of the contract, as to encoun- 
ter only the risk of transportation, and would 
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have left the earnings of his ship dependent 
on the safety of the property, after her ar- 
rival at Naples. If, from tempting offers of 
high freight, or from any interest in the 
profits of the adventure, he should he induced, 
under such circumstances, to make the recep- 
tion of freight dependent on the safety of the 
property after its arrival at the place of des- 
tination, yet such a contract would not, in 
my opinion, create a similar dependence of the 
seamen's wages on the freight, unless it were 
distinctly stated to them, and the terms of 
their shipment should have expressed such a 
condition. 

After a deliberate consideration of this con- 
tract, and its incidents, it is my opinion, that 
the claim of the libellants on the outward voy- 
age, is not defeated by the circumstances 
which have been stated: nor do I conceive 
it necessary for authorising this conclusion to 
resort to the guarded contract relative to 
freight, which I have supposed the nature of 
the voyage would reasonably impose on the 
ship owner. The ordinary contract of freight 
without any special provisions would, I ap- 
prehend, secure freight to the owner of this 
ship, or, at any rate, sufficient for the payment 
of wages on the outward voyage. In case of 
a vessel let to freight, and the object of the 
voyage being defeated by prohibitions, in the 
country or place to which the vessel is des- 
tined, the Consolato del Mare makes the earn- 
ing of freight dependent on the knowledge 
of the parties; if both the owner of the ship 
and of the goods are informed of the exist- 
ence of impediments, but still are disposed to 
encounter the risk, the freight is not payable 
in case the voyage be interrupted. If the 
owner of the goods be thus informed, but the 
owner of the ship is ignorant, freight is pay- 
able. If the voyage be commenced, and nei- 
ther the ship owner nor the proprietor of the 
goods on board, have any knowledge or ex- 
pectation of impediment from the sovereignty 
of the country to which the ship is destined, 
the Consolato decides, that in such case 
freight is not payable; because, as it is ob- 
served, it is not the fault of the merchant 
that the act of sovereignty intervenes to ob- 
struct the voyage. The course of modern au- 
thorities is opposed to the rule of the Con- 
solato in regard to the last supposed instance 
of vis major defeating the object of the voy- 
age. Morgan v. Insurance Co. of North 
America, 4 Dall. [4 U. S.] 455, is a case of this 
description. There, the vessel arrived at 
Surinam, the place of her destination, and be- 
ing prohibited from entering, she returned 
to Philadelphia with the cargo. The court 
(Tilghman, C. J.) considered the freight as 
earned, and that the obtaining permission 
to land the cargo was the business of the con- 
signee. So also in Blight v. Page, cited in 3 
Bos. & P. 295, where the ship was prevented 
from taking in a cargo of barley at a port in 
Russia, in consequence of an unexpected pro- 
hibition from the Russian government, a sum 
in damages, was given to the ship owner 



against the charterer, equivalent to the stipu- 
lated freight. The principles which govern 
those cases, would go far, I think, to produce 
a correspondent determination in that which 
is now under consideration. But I do not 
think it necessary to declare an opinion, as to 
that part of the cargo of the Hercules, which 
was landed by constraint. In expressing a 
conviction, that there was a sufficient quanti- 
ty unladen free from exceptions as to freight, 
I had reference to that portion of the cargo 
which was landed between the 21st and 25th 
of Sept. In the protest of the master, made at 
Naples, 11th June, 1810, he states, that he 
arrived on the 13th Nov., 1S09, and was put 
under quarantine; but that his cargo was 
freely admitted, and was begun to be dis- 
charged on the 21st of that month; that upon 
the 25th, he was informed, that his ship and 
cargo were put under sequestration, upon 
which he refused to discharge any more, but 
that the officers of the customs obliged him to 
do it. We may, as to this suit, lay out of the 
case, all considerations in regard to that por- 
tion of the cargo which was discharged by 
constraint, after the master had received in- 
formation which excited alarming apprehen- 
sions, aud confine our views to that part which 
was discharged voluntarily. The precise 
amount is not stated, but from the time em- 
ployed and the nature of the cargo, I consider 
it warrantable to presume, that it was suffi- 
cient to produce freight adequate to the pay- 
ment of the wages, if freight were earned. 
In regard to that portion of the cargo (how- 
ever it may be with the residue), in my opin- 
ion, freight must be considered as earned; 
and if by fire, or any other calamity, those 
goods thus landed, had been destroyed im- 
mediately after their landing, it would not 
have affected the claim to freight. The ship, 
under such circumstances, must be consid- 
ered as munere vehendi functus, and as hav- 
ing performed the service implied in the con- 
tract for transportation of the goods. The 
subsequent misfortunes attending the prop- 
erty after a voluntary landing, by the direc- 
tion of the person intrusted with it, must 
attach altogether and exclusively to the own- 
er or underwriter, unless the specialty of the 
contract should involve the ship owner in a 
participation of the loss. 

In regard to any subsequent wages, we 
must look to the fate of the ship, and con- 
sider the effect of the royal decree of confis- 
cation. 

It is contended by the counsel for the libel- 
lants, that the subsequent restoration, es- 
pecially as there had been no sale of the 
ship, constitutes a resemblance, in legal opera- 
tion, between this ease and cases of capture 
and recapture, or of temporary detention by 
embargo which do not defeat a claim for 
wages, unless there be fault on the part of 
the mariners according to repeated decisions 
both in our state and national courts. Though 
not informed of the grounds of the condemna- 
tion, I consider the decree against the ship 
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as precluding any demand for wages beyond 
its date, excepting on the new contract, made 
after that event The freight supposed to he 
earned, establishes the claim for wages, at the 
rate of the original contract on the outward 
voyage. I award wages to the mariners at 
the same rate for the interval between the 
landing of the cargo and the condemnation, 
in accordance with a reasonable rule adopted 
by Judge Peters. Adm. Dec 130. The sea- 
men not having been discharged, and not be- 
ing at liberty to leave the ship until her con- 
demnation, without consent of the master, are 
entitled to compensation during that interval; 
and I consider the wages stipulated in the 
shipping paper to be, in this case, the proper 
measure of that compensation. The contract 
of 4th July, 1810, which was fairly entered 
into in reasonable conformity to the exist- 
ing circumstances, must regulate the claim for 
wages on the homeward voyage. The sub- 
sistence and allowance afforded to the mari- 
ners between the condemnation and the new 
contract, are viewed as a satisfaction of their 
claims during that interval. On these princi- 
ples and considerations, I decree the follow- 
ing sums, with costs, &c. to the libellants, 
&c. 

NOTE. Mr. Story, for respondent, prayed an 
appeal, which was allowed. Afterwards in the 
circuit court, Judge Story, having been of coun- 
sel for the respondent, gave no opinion, but af- 
firmed the decree pro forma. And an appeal 
was claimed to the supreme court of the U. S. 
and allowed; but it was not prosecuted. 
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Case Wo. 11,550. 

Ex parte RANDALL et al. 

[5 Law Rep. 115; 1 Pa. Law J. 133; 1 N. Y. 
Leg. Obs. 199.] 

Circuit Court, E. D. Massachusetts. June, 
1842. 

Bankruptcy — Voluntary Petition — Applica- 
tion to Withdraw. 
1. A voluntary petition for a decree of bank- 
ruptcy may be withdrawn, and all further pro- 
ceedings stayed, on the application of the pe- 
titioner, before the decree has been made, up- 
on proper cause shown, and the payment of 
costs. 
[Cited in brief in Dudley's Case, Case No. 
4,114. Cited in Ex parte Harris, Id. 6,- 
110.] 

■ 2. "Whether a petition can be dismissed and 
further proceedings stayed, after a decree of 
bankruptcy, quaere. 

This was a petition in bankruptcy, by 
Benjamin Randall and Timothy Reed, of 
Boston, traders and copartners. The peti- 
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tion stated in substance, that on the second 
day of March, 1842, one of the petitioners, 
Randall, presented to the judge of the dis- 
trict court, a petition that the said Randall, 
and the aforesaid copartnership, might be 
declared bankrupt, and be entitled to the ben- 
efit of the bankrupt act; that Timothy Reed, 
the other petitioner, then being dangerous- 
ly sick, was entirely ignorant of said proceed- 
ings, and did not join; that since the filing 
of the said petition, the petitioners had en- 
tered into a composition, compromise and set- 
tlement with all their joint and separate cred- 
itors, and were desirous of proceeding no 
farther under their aforesaid petition; to 
which course the creditors consented. Where- 
fore the petitioners prayed, that all proceed- 
ings under their aforesaid petition might be 
stayed, and that the same might be dismiss- 
ed. Upon the hearing and proofs offered in 
the district court, it was ordered, "that the 
question whether upon the racts set forth in 
the said petition, the petitioners can, and 
ought to be permitted to discontinue proceed- 
ings under their original petition and to 
withdraw the same, or what relief shall be 
granted, be adjourned into the circuit court 
of the United States for this district, to be 
heard and determined by the court." 

The cause now .came on for argument in 
the circuit court, and was submitted to the 
court by Rand & Fiske for petitioners; there 
being no opposition on the part of the cred- 
itors. 

STORY, Circuit Justice. I have no doubt 
whatsoever in this case, that the prayer of 
the petitioners may and ought to be granted; 
and that all further proceedings should be 
stayed, and the petition dismissed, upon the 
payment of all the costs, hitherto incurred 
touching the same, and now remaining un- 
paid. The application is made before any de- 
cree has been passed in bankruptcy, declar- 
ing the petitioners, or either of them, to be 
bankrupts, and giving them the benefit of 
the act of congress. If the application had 
been made after such a decree, It might .have 
involved other considerations; for the effect 
of such a decree would be to devest out of 
the bankrupt all his property and rights of 
property from that time, and to vest the same 
in the assignee in bankruptcy, immediately 
upon his appointment. I do not mean to say, 
that it might not even then be competent for 
the court, upon proper proceedings, upon the 
application of all parties— the bankrupt, the 
assignee, and all the creditors— to direct a 
stay of all further proceedings. That is a 
point, which need not be considered upon the 
present occasion; for here the petition has 
been filed by the voluntary act of the peti- 
tioner, (Randall), and there has been no pro- 
ceeding in invitum by any of the creditors; 
and no rights have as yet positively attached 
in their favor, which the court is bound to 
enforce in bankruptcy. It does not occur to 
my mind, therefore, that there is any sound 
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legal objection to stay ail further proceed- 
ings upon this petition, and to dismiss the 
same. It is in the nature of a supersedeas; 
and the grant of that is ordinarily a matter 
of sound discretion in the court sitting in 
bankruptcy. It is by no means ,an uncom- 
mon function for the lord chancellor, sitting 
in bankruptcy, to award a writ of super- 
sedeas to supersede the proceedings on the 
•commission, however rightfully it may have 
been issued, upon the application of the bank- 
rupt, after he has been decreed a bankrupt, 
with the consent, not of all his creditors, but 
merely of all his creditors who have proved 
their debts. It is not, indeed, a matter of 
strict right; and the lord chancellor may, 
and often does, refuse to supersede it in such 
a case, where opposition is made thereto by 
other creditors, or it might produce injustice. 
Ex parte King, 2 Ves. Jr. 40; Ex parte 
Stokes, 7 Ves. 40S; Ex parte Duckworth, 16 
Ves. 416; Ex parte Jackson, 8 Ves. 533; Ex 
parte Milner, 19 Ves. 204; Ex parte Law, 4 
Madd. 273,— sufficiently show the general 
practice and the limitations and qualifications 
thereof. See, also, 1 Deac. Bankr. Prac. pp. 
S08-S33, c. 20, §§ 1-4; Archb. Bankr. (by 
Flather, Ed. 1842) p. 336. a decree in bank- 
ruptcy being in legal contemplation an ex- 
ecution for the benefit of "all the creditors 
the court will take care, that it shall not be 
superseded without good cause, and, where it 
is valid, not generally without the consent of 
all the creditors. Ex parte Stokes, 7 Ves. 408. 
In the present case, I understand, that all 
the creditors, who are known to be such, 
■concur in this application. They have made 
a compromise and composition of their debts; 
and there is, therefore, no longer any ground 
to retain the petition; for the court cannot 
presume, that any other creditors exist, or 
that any possible injury can occur from a dis- 
missal of the petition. The proper course is 
to stay all 'further proceedings, and to dis- 
miss the petition, as I have already intimat- 
■ed, upon the payment of costs. I shall direct 
a certificate to be sent to the district court 
accordingly. 
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In re RANDALL et al. 

II Deady, 557; i 2 Am. Law T. Rep. Bankr. 

69; 3 N. B. R. 18 (Quarto, 4); 1 Chi. 

Leg. News, 209.] 

District Court, D. Oregon. Feb. 28, 1869. 

Bankruptcy — Petition — Details — Allegations 

—Insolvency— Acts of Bankkuptcy 

— Assignment. 

1. The facts concerning an alleged act of 

bankruptcy should be stated in the petition 

with such certainty and detail, as to inform the 

debtor of what he is required to make proof 

or explanation, as provided in section 41 of the 

act [of 1867 (14 Stat. 537)]. 

rCited in Re Price, Case No. 11,411; Re Had- 
ley. Id. 5,894.] 

i [Reported by Hon. Matthew P. Deady, Dis- 
trict Judge, and here reprinted by permission.] 



2. An allegation in a petition that the debtor 
being a trader, stopped payment of his commer- 
cial paper withiu a period of fourteen days, is 
too indefinite to put the burden of proof upon 
the debtor concerning such alleged stoppage, 
and may be disregarded as immaterial. 

[Cited in Re Ryan, Case No. 12,183.] 

3. An insolvent is one who is unable to pay 
his debts in full at once, or as they become due. 

[Cited in Re Walton, Case No. 17,130; Re 
Oregon Bulletin Printing & Publishing Co., 
Id. 10,559.] 

4. An assignment of his property by an insol- 
vent person for the purpose of having the same 
distributed among his creditors, is presumed to 
have been done with intent to defraud the op- 
eration of the bankrupt act, by preventing such 
property from coming to the assignee in bank- 
ruptcy, and being distributed under the act, 
and is therefore an act of bankruptcy. 

[Cited in Re Ryan, Case No. 12,183; Catlin 
v. Hoffman, Id. 2,521; Martin v. Toof, Id. 
9,167; Re Marter, Id. 9,143; Re Seeley, Id. 
12,628.] 

5. An assignment by a solvent person of all 
his property to a trustee for the equal benefit 
of the creditors, is an act of bankruptcy, be- 
cause it hinders and delays creditors in the 
collection of their debts, and for the same rea- 
son it is void under the statute of frauds. 

[Cited in Globe Ins. Co. v. Cleveland Ins. 
Co., Case No. 5,486.] 

In bankruptcy. 

Mr. Friedenrich and Lansing Stout, for pe- 
titioners. 

David Logan and Joseph N. Dolph, for re- 
spondents. 

DEADY, District Judge. On January 30, 
1869, a petition was filed in this court by 
Einshein Brothers & Co., of San Francisco, 
against the firm of E. G. Randall and John 
Sunderland of this city, praying that said 
firm might be adjudged bankrupt, for the 
causes therein specified. An order to show 
cause was issued and made returnable Feb- 
ruary 13; at the same time an injunction 
was allowed against R. and S., and their as- 
signee, John R. Foster, restraining them from 
interfering with or disposing of the goods, 
etc., of the firm. On the return day of the 
order to show cause, R. and S. appeared by 
counsel and filed an answer to the petition. 
At the same time by consent of counsel, the 
case was set down for hearing by the court, 
at a future day. On February 20, the court 
heard the testimony in the case and the ar- 
gument of counsel, and took the matter un- 
der consideration. 

The petition alleges the commission of 
three distinct acts of bankruptcy by R. and 
S.: (1) That R. and S. within six calendar 
months next preceding the date of the peti- 
tion—in January, 1869— did make an assign- 
ment, sale and transfer of all their stock in 
trade, store fixtures and accounts— the same 
being all the property of R. and S.— to one 
John Foster, with intent to delay or hinder 
or defraud the creditors of them, the said R. 
and S. (2) That R. and S. within the period 
aforesaid, in contemplation of insolvency, did 
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■voluntarily assign, transfer, and convey all 
of their property consisting as aforesaid, to 
one John R. Foster— the said Foster having 
reasonable cause then and there to believe 
that R. and S. were acting in contemplation 
of insolvency; and that said assignment, etc., 
was made with intent to prevent their prop- 
erty from coming to their assignee in bank- 
ruptcy, and to prevent the same from being 
distributed under the bankrupt act, and to 
defeat the object, and evade the provisions 
thereof. (3) That R. and S. within the period 
aforesaid, being merchants and traders at 
Portland on Wallamet, in the district afore- 
said, fraudulently stopped payment of their 
commercial paper, within the period of four- 
teen days. 

The answer of R. and S. tacitly admits the 
existence of the debt of the petitioning cred- 
itors— $6,183.56— and that it is provable in 
bankruptcy; and that they assigned all their 
property to Foster, but denies that such as- 
signment was made in contemplation of in- 
solvency, or with the fraudulent or illegal 
intents alleged in the petition or either of 
them. The answer also denies that R. and 
S. stopped payment of their commercial pa- 
per, or that they were insolvent or contem- 
plated insolvency. On the trial Sunderland 
and Foster were examined as witnesses, but 
Randall not' No evidence was offered touch- 
ing the third alleged act of bankruptcy. 

Section 41 of the act, which provides for 
"a trial, to ascertain the fact of such alleged 
bankruptcy," declares, that if upon such trial 
"the debtor proves to the satisfaction of the 
court * * * that the facts set forth in the 
petition are not true * * * the proceedings 
shall be dismissed, and the respondent shall 
recover costs." The effect of this provision 
is to throw the burden of proof upon the 
respondents, and a denial of the facts in the 
petition by the answer of the respondents, 
does not shift this burden upon the petition- 
er. No other or less effect can be given to 
the language of section 41, requiring the debt- 
or to prove that the facts set forth in the peti- 
tion are not true. But it seems to me, on 
the other hand, that justice to the debtor, re- 
quires that the facts to be disproved by him, 
should be stated with such certainty and de- 
tail as to inform Him of what he is to make 
an explanation or proof. A general state- 
ment in a petition that a debtor in January, 
1869, stopped payment of his commercial pa- 
per for the period of fourteen days, is not, in 
my judgment, such an allegation of fact, as 
will warrant an adjudication of bankruptcy 
against the debtor, unless he disproves or 
explains it. In answer to this it may be said 
that the allegation concerning the commercial 
paper is in the language of form 54. But it 
should be remembered that the various state- 
ments of acts of bankruptcy, given in form 
54, are mere outlines or skeleton statements, 
to be filled in with the particular circum- 
stances of the case in question, and such is 
the direction given in the nota bene near the 



end of the form. This allegation should state 
as nearly as possible the date of the promis- 
sory note or bill of exchange, of which pay- 
ment had been stopped— to whom made, and 
for what amount, and when payable, and 
whether the debtor was liable thereon as 
maker or indorser, and by whom the same 
was held when payment was neglected or re- 
fused. Again, it may be said that if the 
allegation was not sufficiently distinct, the 
respondents should have declined to answer 
it on that ground, and asked that it be made 
more definite and certain or stricken out. 
This, I suppose, would be the better prac- 
tice, particularly when there is an attempt 
to state a particular stoppage or suspen- 
sion of payment, and the same is stated 
defectively or insufficiently. But when the 
allegation is a general one— that the debtor 
stopped payment of his commercial paper- 
without containing any particular fact or 
facts pointing to any particular paper, in my 
opinion, as to this, there are no "facts set 
forth in the petition," which the debtor is 
required to prove not true to prevent being 
adjudged a bankrupt thereon. 

Before proceeding to consider the second 
act of bankruptcy set forth in the petition it 
will be necessary to state the evidence or the 
facts established by it, which is done as fol- 
lows: 

1. That from August, 1868, to Jan. 9, 1869, 
R. and S. were engaged as partners in the 
retail boot and shoe business, on the corner 
of First and Alder streets, as the successors 
of Holmes and Sunderland. That on the 
morning of January 9, aforesaid, Randall* 

'was found guilty by a jury in the United 
States court for the district, of a crime, pun- 
ishable at least by ten years' imprisonment 
at hard labor, and that thereafter on the same 
day R. and S. by their writing under seal 
assigned, sold and transferred their entire 
property, consisting of stock in trade, store 
fixtures, and accounts, to John R. Foster, 
"for the benefit of all the creditors of said 
firm without distinction." and after the pay- 
ment of said firm creditors, to be applied to 
the payment "of the individual debts of R. 
and S. according to their respective interests, 
that is to say, after the payment of the firm 
debts, the balance of the said property or 
the proceeds thereof, belongs to the said co- 
partners in equal shares, and shall be so ap- 
plied." The writing then authorizes and di- 
rects the assignee "to collect the said ac- 
counts and to manage said business, to sell 
and dispose of said goods according to his 
best discretion and judgment for the purposes 
aforesaid." 

2. That the assignee executed the writing 
and accepted the trust, and took possession 
of the store and goods and carried on the 
business in the usual way— Sunderland re- 
maining in the store— until the injunction was 
served upon him. The assignment did not 
state the names of any of the creditors of 
the firm, nor the amount separately or in the 
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aggregate of their claims; neither did it state 
the names of the individual creditors of the 
partners nor the amount of their individual 
indebtedness. Sunderland testified that he 
owed no individual debts. Foster, when be- 
ing examined by the petitioner's counsel, tes- 
tified that Randall told him that if he got 
what he was entitled to from the postoffice 
department, he thought it would pay his in- 
dividual debts. An inventory of the goods, 
store fixtures and accounts is annexed to the 
assignment. The former were inventoried 
at their cost in San Francisco, with the 
freight to Portland added, and foot up $14,- 
213.70. The store fixtures are lumped' in, 
without any items, at $500. The sum of 
$156.50 is charged for premiums paid for in- 
surance upon the goods. Sum total of value 
of goods, fixtures and insurance, $14,870.21. 
In addition to these, the inventory contains a 
list of accounts due the firm from about 190 
different persons, the nominal value of which 
amounts to $2,256.80. Of these accounts 
what amounts to $104.25 are marked in the 
inventory as "doubtful." 

The petition charges that R. and S. are in- 
debted to merchants in San Francisco in the 
sum of about $12,000. . Foster testifies that 
at the date of the assignment the indebted- 
ness of the firm amounted to $13,000. The 
stock of goods on hand at date of assignment 
was a reasonably good one. There were, 
however, but few full packages. Most of 
them had been retailed from and some sizes 
and kind were lacking. The bulk of them 
was bought in August or September, 1868. 
Foster testifies that if the goods were put 
upon the market and sold at once for cash, . 
that they would bring 30 cents on the dollar 
of the inventoried price, but that if he was 
allowed to carry on the business by keeping 
up the stock he could work them off so as to 
receive 100 cents on the dollar, and some- 
thing more. Sunderland testifies, as to the 
cause of the assignment, that when Randall 
was found guilty and about to be impris- 
oned, that he thought he would protect his 
creditors by taking in a responsible party 
and making an assignment to him. He also 
testifies that on January 9 the goods were 
worth what they were inventoried at, and 
that they were sufficient to pay the debts of 
R. and S., but that if forced to sale for eush 
they would not bring 50 cents on the dollar 
of the inventoried price; that he did not 
know what the store fixtures were worth, 
and that as a general thing the accounts 
were a good lot and worth 75 cents on the 
dollar. Homer Sanborn, a merchant, testi- 
fies that he assisted to inventory the goods 
and that it is owing to circumstances wheth- 
er they are worth the inventory price or not. 
Thought they were worth That to R. and S. 
Under the circumstances he would have been 
willing to take the goods and business and 
pay the debts of the firm. That he and 
John R. Foster were indorsers for R. and S. 
for S1.000. 



Upon this state of facts the first question 
that arises in the consideration of the second 
alleged act of bankruptcy, is the solvency 
of the firm of R. and S. at the time of this 
assignment. A solvent man is one that is 
able to pay all his debts in full, at once or as 
they become due. Insolvency is merely the 
opposite of solvency.. A man who is unable 
to pay his debts out of his own means, or 
whose debts cannot be collected out of such 
means by legal process, is insolvent— and this 
is so, although it may be morally certain that 
with indulgence from his creditors, in point 
of time, he may be ultimately able to satisfy 
his engagements in full. The term insolven- 
cy imports a present inability to pay. The 
probable or improbable future condition of 
the party in this respect does not affect the 
question. If a man's debts cannot be made 
in full out of his property by levy and sale 
on execution, he is insolvent within the pri- 
mary and ordinary meaning of the word, and 
particularly in the sense in which the word 
is used in the bankrupt act. Burrill, As- 
signm. 38, 41; Herriek v. Borst, 4 Hill, 652; 
Buckingham v. McLean, 13 How. [54 U. S.] 
167; Merchants' Nat. Bank of Hastings v. 
Truax [Case No. 9,451]; Foster v. Hackley 
[Id. 4,971]. 

Tried by this rule, I have no doubt but R. 
and S. were insolvent at the date of this as- 
signment. The nominal value of their assets 
as set forth in the inventory, including goods, 
fixtures, accounts and insurance, is S17.127- 
.01, and their debts, as testified by Mr. Fos- 
ter, amount to $13,000. It is not probable 
that 75 cents on the dollar could be realized 
from this property upon legal process, and 
even this result would scarcely produce 
enough to pay the debts, not counting the 
expenses of sale, etc. It is more likely it 
would not fetch over 50 cents on the dollar. 
The goods had been called over at retail. 
The fixtures are not itemized in the invento- 
ry, and they probably have little, if any, 
value out of the store-room, and business in 
which they are used. The accounts, even if 
all of them were against solvent people, 
would scarcely pay- 25 cents on the dollar 
after deducting the expenses of collection by 
legal process, and it is safe to conclude that 
they would not sell in open market for 50 
cents on the dollar. 

The parties being insolvent at the making 
of this assignment, did they make it with the 
intention to defeat or delay the operation of 
the bankrupt act? Every person is pre- 
sumed to intend the natural and probable 
consequences of his own acts. This assign- 
ment attempts to vest the whole of the prop- 
erty of R. and S. in a trustee selected by 
them, for the purpose of equal distribution 
among all their creditors. If allowed to 
stand, one of the necessary consequences wi:l 
be that the property of these insolvents will 
be prevented from coming to the assignee 
in bankruptcy and from being distributed 
among the creditors under the .bankrupt act, 
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and so the operation of the act will be de- 
feated. This natural, and not only proba- 
ble, but necessary consequence of this assign- 
ment, the assignors must be presumed to 
have intended, unless they show to the con- 
trary. As to this, the burden of proof is 
upon them. 

The necessity of the provision in the act 
which makes void an assignment by an in- 
solvent with intent to delay or defeat the 
act (section 35), and also the provision 
which declares such an assignment an act of 
bankruptcy (section 39), is apparent. With- 
out them, the law could and would be suc- 
cessfully evaded to the- injury of creditors. 
In addition, the justice and propriety of the 
act in this respect cannot be questioned. In 
good morals the property of an insolvent 
debtor belongs to his creditors. They being 
the primary and real parties in interest, are 
entitled to give direction in the settlement 
and distribution of the insolvent's estate, and 
to select the person to control and dispose 
of it for the common benefit. To secure 
this result is the purpose of the bankrupt 
act. The necessary consequence of this as- 
signment, if allowed to stand, is to defeat 
this purpose, in this case, and therefore the 
law declares the making of it, an act of 
bankruptcy. It would seem, that in effect 
the act forbids any assignment by an in- 
solvent or person in contemplation of insol- 
vency for .any purpose. True, an assignment 
made with the consent and 'accepted by all 
the creditors of the assignor, might be up- 
held, not because such assignments are ex- 
pressly permitted by the law, but because the 
creditors would be bound by their acceptance 
and estopped from impugning the legality 
of an act, which had been done with their 
consent and approval. 

My conclusion is, then, that the facts set 
forth in the petition as to the second act of 
bankruptcy are true. That the respondents, 
being insolvent, made this assignment with 
iutent to defeat the operation of the bank- 
rupt act, by preventing their property from 
coming to their assignee in bankruptcy, and 
to prevent the same from being distributed 
under the bankrupt act. This is a necessary 
consequence of the assignment, if allowed 
to stand, and no other purpose or object is 
shown or suggested for making it. 

A single act of bankruptcy being proven, 
It is not necessary to consider the first charge 
in the petition that R. and S. made this as- 
signment with intent to delay, or hinder, or 
defraud creditors. If, however, the respond- 
ents were solvent at the date of this assign- 
ment, as claimed by them, then in contem- 
plation of law the assignment would have 
been made to delay, hinder and defraud cred- 
itors, because, if allowed to stand, such 
20FED.CAS — 15 



would have been- its operation and effect. 
An assignment by a solvent person for thp 
benefit of creditors, with or without prefer- 
ences, is void under the statute of frauds, 
because the necessary consequence of it is 
to delay and defraud creditors, by prevent- 
ing them from subjecting their debtor's prop- 
erty by the ordinary legal proceedings and 
process to the satisfaction of their claims. 
Kellogg v. Slawson, 15 Barb. 57; Perry v. 
Langley [Case No. 11,006]; Burrill, Assignm. 
33. Section 39 of the act makes an assign- 
ment, whether the assignor be solvent or in- 
solvent, with intent to delay, hinder or de- 
fraud creditors, an act of bankruptcy. Upon 
the face of this assignment, the firm of R. 
and S. profess to be solvent, because they 
expressly provide for the disposition of the 
surplus of their property after paying their 
debts. Again, an assignment which author- 
izes the trustee or assignee to sell on credit, 
or in any manner to prolong his possession 
of the property beyond the time reasonably 
necessary to convert it into cash, and dis- 
.tribute it among the creditors, is void under 
the statute of frauds, and also an act of 
•bankruptcy, because its necessary conse- 
quence is to delay and hinder creditors. This 
assignment leaves this matter to the judg- 
ment and discretion of the assignee, and even 
authorizes him "to manage the business" ac- 
cording to such judgment and discretion. 
The business of R. and S. was the retail 
trade in boots and shoes. If the assignee is 
"to manage" this as he thinks best, he may 
think best to carry it on for years, and con- 
tinue to invest the proceeds of sales in new 
stock, instead of disposing of the stock and 
distributing the proceeds among the creditors, 
at once. Indeed, I infer from the testimony 
of Mr. Foster, that he had some such purpose 
in view. From the proceeds of the sales of 
the property, he had already purchased some 
new stock. , He spoke of what he expected 
to realize for the stock on hand by disposing 
of it in the course of the business. This 
process might occupy several years. In the 
meantime, the assignee might prosper and 
make money for all concerned, or he might 
by misconduct or misfortune lose all that 
had been assigned to him, and leave the ered-* 
itors without anything. In the meanwhile, 
and however the operation might result, the 
creditors would be delayed and hindered in 
the collection of their debts. 

Judgment must be given declaring the re- 
spondents bankrupts upon the ground of the 
assignment of their property while insolvent, 
with the intent to defeat the operation of 
the bankrupt act. 

[For hearing on a motion made by a creditor 
to reject the claim of the petitioning creditor in 
this case, see Case No. 11,552.] 
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Case No. 11,553. 

In re RANDALL et al. 

[1 Sawy. 56,] i 

District Court, D. Oregon. March 7, 1870. 

Bankruptcy — Illegal Preferences —Payment 
after Petition— Forfeiture— Objec- 
tions to Proof of Debt. 

1. A payment or other disposition of property 
by a debtor after petition in bankruptcy filed 
against him, is not a preference, withm the 
meaning of sections 23, 35, and 39 of the bank- 
rupt act [of 1867 (14 Stat. 528, 534, 536)], but 
simply an unlawful meddling with the property 
of the assignee, and therefore a nullity. 

2. What constitutes a preference under the 
bankrupt act, and where the taking of a prefer- 
ence will work a forfeiture of the debt of the 
creditor taking the same. 

3 Objection *o the proof of debt must be 
made by the assignee, unless the court for cause 
otherwise directs. 

On January 9, 1869, [E. G.] Randall and 
[John] Sunderland being insolvent assigned 
all their property to Foster with Intent to 
evade the bankrupt act. On January 30, the 
firm of Einstein Bros. & Co., doing business 
in San Francisco, filed a petition in bank- 
ruptcy in this court against R. and S., pray- 
ing that they might be adjudged bankrupts 
on account of such assignment; and on Feb- 
ruary 27, after a hearing upon the petition 
and answer thereto, R. and S. were duly ad- 
judged bankrupts for the causes stated in 
the petition. [Case No. 11,551.] Afterwards, 
Einstein Bros. & Co. having proved their 
debt, amounting to S6.183.56, Winfield Pe- 
ters, a creditor who had also proved his 
debt, moved the court to reject the claim of 
Einstein Bros. & Co. for reasons stated in 
his objections, then filed thereto. There- 
upon an order was made referring the mat- 
ter to Mr. Register Hill with leave to Ein- 
stein Bros. & Co. to answer the objections 
within a certain time. Before the register, 
Einstein Bros. & Co. answered the objections 
to their, claim, and the objecting creditor de- 
murred" to such answer. The register re- 
ported, in effect, that the objections were 
not well taken, and that the motion to reject 
ought not to be allowed. 

E. D. Shattuck, for the motion. 

Lansing Stout and D. Freidenrich, contra. 

DEADY, District Judge. This is a motion 
by a creditor to reject a claim of another 
creditor, as being illegal. 

From the report of the register it appears 
that on February 2, 1869, Einstein Bros. & 
Co. received at San Francisco, $450, in coin, 
from Foster on account of R. and S., and 
that they had good reason to believe at that 
time that R. and S. were insolvent; and 
that their attorney, then resident in Port- 
land, acting under instructions to take such 
course as their interests required, had on 
January 30, commenced the procedings in 

i [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 



bankruptcy wherein R. and S. were ad- 
judged bankrupts; and that before the ob- 
jections of said Peters were filed said Ein- 
stein Bros. & Co. had offered in writing to 
surrender to. the assignee of the estate of R. 
and S. the said sum of S450, and that after- 
ward they paid said sum to said assignee. 
For the objecting creditor it is claimed 
that this case comes within seetion 39, and 
that therefore the debt is forfeited and 
should not be proved. 

.That section provides, among other things, 
that an insolvent debtor who makes any pay- 
ment with intent to give a preference to one 
or more creditors, shall be deemed to have 
committed an act of bankruptcy, and upon 
the petition of certain creditors may be ad- 
judged a bankrupt therefor— "provided such 
petition is brought within six months after 
the act of bankruptcy shall have been com- 
mitted. And if such debtor shall be ad- 
judged a bankrupt, the assignee may recover 
back the money or other property so paid 
* * * provided, the person recovering such 
payment * * * had reasonable cause to 
believe that a fraud on this act was intended 
and that the debtor was insolvent, and such 
creditor shall not be allowed to prove his 
debt in bankruptcy." In the case under con- 
sideration the payment was made after the 
petition was filed and therefore not within 
six months prior thereto. Neither _was such 
payment the act of bankruptcy on account 
of which such petition was brought and ad- 
judication had. 

Taken as it reads, this section does not in- 
clude the case of a payment after petition 
brought. In morals, I admit that there is no 
difference between a creditor who takes a 
preference before petition filed or after- 
wards, and on this ground it has been argued 
for the motion to reject that as this prefer- 
ence is within the mischief intended to be 
prevented by the section, it should be con- 
strued so as to include it. If the premises 
were admitted the conclusion might follow. 

So far as the creditor is concerned, a pay- 
ment or transfer of property by a debtor, 
after petition brought, is a mere nullity, and 
the same or its value may be recovered back 
by the assignee, independent of sections 23, 
35, or 39, because from the commencement 
of the proceedings in bankruptcy, by opera- 
tion of law, the property of the bankrupt of 
whatever nature, not exempt from execution, 
vests in the assignee, and therefore the for- 
mer can make no valid disposition of it. 
Bankrupt Act, § 14. Einstein Bros. & Co. 
acquired no property or interest in the mon- 
ey paid or delivered them by Foster. They 
■were mere bailees of it, and the assignee 
could have compelled them to return it or 
its value, without reference to their claim 
against the estate. Besides this, the debtor 
making a payment or transfer after petition 
brought, is liable to be punished by impris- 
onment at hard labor for not exceeding 
three years. Id. § 44. 
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A payment or other disposition of property 
by a debtor after petition brought against 
him is not a preference within the meaning 
■of the act, but simply an unlawful meddling 
with the property of the assignee. It con- 
fers no rights or interest on the party re- 
ceiving it, and renders the debtor liable to 
imprisonment. 

Preferences are provided for in sections 23, 
35, and incidentally in section 39. 

By section 23, a person receiving a prefer- 
ence "any -time after the approval of the act" 
having reasonable cause to believe that the 
same was made or given by the debtor con- 
trary to the act, shall not prove the debt on 
■account of which such preference was given, 
until he surrenders to the assignee all benefit 
received by him under such preference. By 
Its terms this section includes all preferen- 
ces whenever made or given, and leaves it 
-optional with the creditor to surrender and 
prove his debt, or retain his preference and 
be excluded from making such proof. But 
as will be seen, section 35 necessarily lim- 
its the operation of this section to cases of 
preference received more than six months 
prior to petition brought, because section 35 
■declares all preferences made within this lat- 
ter period absolutely void; and as hj section 
14 all the property of the bankrupt is vested 
in the assignee from the time of filing the pe- 
tition against him, this section cannot be 
■construed to apply to the case of a payment 
or other disposition of property by the bank- 
rupt after such filing, because the same 
would be void for want of interest in the 
"bankrupt, and could not give the creditor 
the option to surrender or retain it. 

By section 35 all payments or other dispo- 
sition of property by an insolvent debtor, 
made "within six months before the filing of 
the petition by or against him" are declared 
void, and the assignee may recover the same 
■as assets of the bankrupt. 

All payments or other dispositions of prop- 
erty within the purview of this section are 
void, and the person or creditor receiving 
them cannot retain or surrender them at his 
option, as in the case of a preference within 
the purview of section 23; but no penalty is 
imposed upon him for receiving .the same. 

Section 39 goes farther, and after providing 
for what causes and under what conditions 
-a debtor may be adjudged a bankrupt, de- 
clares that the creditor receiving the prefer- 
ence, and thereby participating in the fraud 
which constituted the act of bankruptcy for 
which the adjudication was had, shall not 
be allowed to have his debt. 

In Re Princeton [Case No. 11,433], Mr. 
Justice Miller, of the Wisconsin district, sug- 
gests the' reason why section 39 imposes a 
forfeiture of the debt upon the creditor tak- 
ing a preference, contrary to it. He says: 

"This prohibition as to the creditors (for- 
bidding the proof of their debts) is predicat- 
ed on the adjudication in bankruptcy upon 
the allegation in the petition against the 



debtor. And the creditor, having reasonable 
cause to believe the alleged violation of the 
act by the debtor, is considered a participant 
in the offense against the act, and is, there- 
fore, prohibited from proving his debt in 
bankruptcy. * * * It cannot be permitted 
to a creditor, who, with reasonable cause of 
knowledge, has participated in such fraud 
on the act as to found a proceeding against 
his debtor, to relinquish his intended prefer- 
ence, and claim to prove his debt under the 
23d or any other section of the act," 

This reasoning seems to assume, rather 
than to assert, that the forfeiture imposed by 
this section is confined to the case of a cred- 
itor who received a preference which consti- 
tuted the very act of bankruptcy upon which 
the adjudication was had. 

The language of the last clause of the sec- 
tion gives some color to this conclusion. It 
declares, "The assignee may recover back 
the money or other property so paid, convey- 
ed, sold, assigned or transferred, contrary to 
this act,"— that is the money paid by the in- 
solvent debtor to the creditor, with intent to 
give a preference, and which payment con- 
stituted the very act of bankruptcy in con- 
troversy,— "provided the person receiving 
such payment * * * had reasonable cause 
to believe, etc., * * * and such creditor 
shall not be allowed to prove his debt, etc." 
Apparently, these. expressions— "the money" 
—"so paid"— "such payment" and "such cred- 
itor," relate or refer to the money or pay- 
ment which constituted the act of bankrupt- 
cy for which the petition was brought, and 
to the person or creditor who received such 
money or payment, and thereby, became a 
participant in the fraud for which the debtor 
was adjudged a bankrupt. But I am not 
satisfied that the clause should be so limited 
in its operations. Indeed, it appears but 
just and reasonable that it should apply to 
any creditor who has taken a preference 
"contrary to the act/' within six months be- 
fore petition brought, although such prefer- 
ence did not constitute the act of bankruptcy 
for which the adjudication was had, provid- 
ed the person receiving such preference, does 
not voluntarily relinquish the same, but puts 
the estate to the trouble and expense of re- 
covering the property, or its value, by legal 
proceedings. The reasons for forfeiting the 
debt in the case supposed, are equally as 
cogent as any that can be given in the case 
of the creditor whose preference constituted 
the act of bankruptcy. In each ease, the 
creditor's conduct has been illegal, and in 
addition to this, innocent parties have been 
thereby put to unnecessary trouble and ex- 
pense, to obtain their rights. 

It may be necessary, to support this view 
of the section, that the words of the last 
clause— "the money or other property so 
paid, etc.,"— should be construed to read— 
"any money or other property so paid, etc." 

However this may be, one thing seems cer- 
tain. This case is not within any of these 
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sections, regulating the subject of prefer- 
ences. From what appears in the case of 
R. & S. ? I suppose that Foster sent this mon- 
ey in the course of business, to Einstein 
Bros. & Co. before petition filed, and that 
the latter received it afterwards from the 
express, without knowledge of such filing— 
the petition having been brought by their at- 
torney. They could not well help receiving 
the money from the express, but as soon as 
they could conveniently, they delivered it to 
the assignee. 

The motion to reject the claim, must be de- 
nied at the cost of the objecting creditor. 

It will be observed that this proceeding is 
not taken by the assignee, but by a creditor. 
No objection has been made to it upon that 
ground, and for the present, it may be con- 
sidered as, well taken. But upon reflection, 
I am quite satisfied that the act does not 
contemplate that every creditor shall have 
the right to object to every other creditor's 
claim. This, it appears to me, is the proper 
business of the assignee, who represents the 
estate, - and all parties interested. Other- 
wise, the door is opened wide to any and 
every petty, factious creditor, who cares 
more for controversy than for his debt, to 
delay and harrass the substantial creditors, 
and unnecessarily prolong the settlement of 
the estate. 

Sufficient guards are thrown around the 
choice of an assignee, and his administra- 
tion of the bankrupt's property, to justify 
his being entrusted, in the first instance at 
least, with the duty of ascertaining what 
claims require further investigation, and 
what do not. Again, if any creditor felt 
himself aggrieved by the action of the as- 
signee in this respect, he might apply to the 
court for a rule upon the assignee, requiring 
him to take the proper action in the prem- 
ises, or to allow the creditor to do so in the 
name of the former. The court has a super- 
visory control over the assignee, and when 
"necessary or expedient," may remove him. 
Bankrupt Act, § 18. 

Section 23 provides for the postponement 
of the proof of the claim, before the election 
of assignee, but the only provision of the act 
on the subject under consideration, is found 
in the last clause of section 22. It reads: 

"The court may, on the application of the 
assignee, or of any creditor of the bankrupt, 
or without any application, examine upon 
oath the bankrupt, or any person tendering 
or who has made proof of claims, and may 
summon any person capable of giving evi- 
dence concerning such proof, or concerning 
the debt sought to be proved, and shall re- 
ject all claims not duly proved, or when the 
proof shows the claim to be founded in 
fraud, illegality or mistake." 

This only gives a creditor a right to apply 
for leave to examine the bankrupt or other 
creditor on oath, touching any matter per- 
tinent to his interest in the estate. The 
court is required "to reject all claims" of a 



certain character, but at whose instance is 
not specifically prescribed. It may be that 
the court— ex mero motu— may reject a claim 
or may direct an inquiry concerning the le- 
gality of the same. But as between third 
persons, the analogies of other similar legal 
proceedings, as in the ease of an administra- 
tor, and the speedy and economical settle- 
ment of bankrupts' estates, all point to the 
assignee as the proper person to make the 
application or objection. If the contrary 
course were permitted, there would be dan- 
ger of the proceedings degenerating into a 
many-sided, interminable squabble between 
the creditors, to the real benefit of no one, 
and the delay and injury of all concerned. 



RANDALL (AUDENREID v.). See Case 
No. 644. 



Case Wo. 11,553. 

RANDALL v. JAQUES et al. 

[4 Quart. Law J. 218J 

District Court, W. D. Virginia. 1857. 

Equity — Deed — Trust — Alien — Escheat. 

1. A private act of assembly construed: It 
did not confer a mere power, which dies with 
the person, beyond remedy even in a court of 
equity, but clothed with a trust, the execution 
of which, on the death or default of the trus- 
tee, a court of equity is competent to enforce by 
the substitution of another. 

2. In a suit brought for that purpose in the 
proper court in the county where the trust 
land lay, the court having entertained jurisdic- 
tion, its decree, though all the parties in in- 
terest may not have been duly convened, is so 
far conclusive that its validity cannot be col- 
laterally questioned in another tribunal. 

3. A deed executed by an attorney in fact, al- 
though he be duly authorized, and although also 
it be manifest on the face of the deed, that it 
was the intention of the grantor to execute the 
power, by conveying the title of the principal, 
yet will not he the deed of the principal, unless 
the attorney shall either sign the name of the 
principal, with a seal annexed, stating it to be 
done as attorney for the principal, or sign his 
own name with a seal annexed, stating it to 
be for the principal. 

4. The title to land having under a special 
act of assembly been held in trust by an un- 
naturalized alien, upon his death in 1842, his 
next of kin being also all unnaturalized aliens, 
it was subject to escheat; but the common- 
wealth not consummating her title by inquest 
and office found, and a decree of a competent 
court of equity in a suit brought for the pur- 
pose by the next kin of the deceased trustee, 
though it directed a conveyance by a commis- 
sioner only of the title of such next of kin, yet 
having appointed a new trustee and in terms 
vested in him the title of which the former 
trustee died seized, is valid for the latter pur- 
pose, and vested said title by its direct opera- 
tion. 

5. A deed, though void as an executed con- 
tract at law, yet held to be valid as an executory 
contract in equity; and being otherwise a suffi- 
cient foundation for a bill for specific perform- 
ance, held further, that equity will allow a 
bill for foreclosure, brought on said deed on the 
hypothesis that it was valid as a mortgage, and 
to which a demurrer must otherwise be sus- 
tained, to be converted, by amendment, into a. 

I bill for specific performance. 
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6. Vendor of land retaining title -as security, 
his action, or that of the assignee, to subject the 
land in equity to the satisfaction of the pur- 
chase money. Can not he defeated by the op- 
eration of the statute of limitations, whether 
the objection arises on demurrer or by plea. 

7. Upon a contract to pay a sum certain in 
an indefinite quantity of cattle and horses, aft- 
er the day of payment, an action of debt lies, 
and not merely an action sounding in damages. 

In equity. 

BROCKENBROUGH, District Judge. The 
complainant, a citizen of the state of Penn- 
sylvania, has filed his bill on the equity side 
of this court to foreclose a mortgage execut- 
ed on the 3d day of NoveinDer, 1840. The 
principal defendants, N. J. Wyeth, O. J. Wy- 
eth and Helen Wyeth, without answering, 
demurred generally to the bill, assigning 
several special grounds of demurrer. The 
proper solution of the questions arising on 
the demurrer requires a full statement of the 
material facts on which the complainant 
grounds his demand for a decree of fore- 
closure. Those facts as detailed in the bill, 
and modified by the exhibits, must be assum- 
ed to be true, since the demurrer in equity, 
as well as at law, admits the truth of all 
facts alleged in the adverse pleading,, which 
are sufficiently pleaded; and assuming them 
to be true, to this extent, denies their suf- 
ficiency in law, or equity, to entitle the ad- 
versary to the relief he seeks. 

On the 30th day of December, 1795, a pat- 
ent was issued by the state of Virginia to 
Thomas Wilson for sixty thousand acres of 
land, situated on the waters of Buckingham 
river, in Randolph county, in said state. On 
the first day of January, 1796, the patentee, 
Wilson, sold and conveyed the entire tract, 
covered by the patent, to one James Swan, 
then a citizen of Massachusetts. Some thirty 
years, or more, before the institution of this 
suit, the said James Swan established his 
residence in the city of Paris, in France, and 
resided there until his death, which occurred 
prior to the year 1S38. During his residence, 
he contracted many debts and died there, 
largely indebted to the government of France, 
and to many of her citizens. While he re- 
sided in France, his lands acquired by his 
purchase from Thomas Wilson became for- 
feited to the commonwealth of Virginia, for 
the non-payment of the taxes due thereon. 
In the winter of 183S, the French creditors of 
the said James Swan, applied to the legis- 
lature of Virginia for relief against the for- 
feiture of the lands of Swan to the state; 
and the legislature on the 15th day of March, 
1838, passed an act transferring to John 
Peter Dumas, of France, in trust for the use 
and benefit of the creditors of Swan, all the 
right, title and interest of the commonwealth, 
or of the President and Directors of the Lit- 
erary Fund, to any lands owned by the said 
Swan, giving to the said Dumas, or to his 
legally constituted attorney in fact, author- 
ity to sell the lands. The title of these lands 



having become vested in the President and 
Directors of the Literary Fund, prior to the 
passage of the special act of the legislature 
above referred to, the effect of the act was 
to transfer the legal title to the lands to the 
said Dumas, to be held by him in trust, for 
the use, and benefit, of the creditors of Swan, 
and to be disposed of, for the purpose of ap- 
plying the proceeds to the discharge of their 
claims. By virtue of the provisions of this 
act of the legislature, John Peter Dumas con- 
stituted Antonio F. Picquet of Bristol, in the 
state of Pennsylvania, his attorney in fact, 
to sell and convey said lands, un the 3d day 
of November, 1S40, Picquet, as attorney m 
fact for Dumas, sold and conveyed the tract 
of land in question, to one David Jacques, 
a citizen of Virginia, residing in Harrison 
county, and within the jurisdiction of this 
court, for the sum of $12,000, payable in cat- 
tle or horses, in ten annual payments there- 
after, with interest on the last five payments. 
To secure the payment of the said purchase 
money, Jacques made to Picquet his promis- 
sory note for the said sum of money, payable 
as above specified in cattle or horses, on the 
3d day of November, 1840; and on the same 
day executed a mortgage deed, in favor of 
Picquet, to secure the payment of the pur- 
chase money. These deeds ana note, are fil- 
ed as exhibits with the bill. The deeds were 
recorded in the clerk's office of Harrison 
county, but were not recorded in Randolph 
county, where the lands were situated. Some 
time after the purchase, David Jacques sold 
and conveyed a portion of the said tract to 
Samuel W. Powell, a citizen of Maryland, 
who knew that the purchase money was un- 
paid; and Powell conveyed the land so pur- 
chased by him to the Wyeths, citizens of 
New York. The whole purchase money for 
the land, sold by Picquet to Jacques, is in 
arrear and unpaid. Picquet died ^ few years 
ago, in Pennsylvania, and the county court of 
Harrison county, Virginia, appointed Abia 
Minor, (a citizen of Virginia, and sheriff of 
Harrison county,) administrator of said Pic- 
quet. The said administrator declined to in- 
stitute any proceedings at law or equity, to 
collect the debt due from Jacques. Picquet 
left only one heir at law, his niece, Agusta 
O. M. A. Picquet, who intermarried with 
Francis Eugene Puget; both natives and res- 
idents of France. 

John Peter Dumas died in Paris in 1842, 
leaving children and heirs residing there; and 
after the death of their father, Emile Dumas, 
and Charles Dumas, two of his children 
and heirs at law, exhibited their bill on the 
equity side of the circuit court of Kanawha 
county, Virginia, against the heirs of Picquet 
and others, praying to have a trustee appoint- 
ed in place of John Peter Dumas; and on the 
first day of June, 1855, that court rendered a 
decree in said cause, appointing the complain- 
ant, Josiah Randall, trustee in the place of 
John Peter Dumas, deceased, with all the 
powers and authority which had been vested 
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in the said Dumas by the special act of the 
legislature of Virginia above cited. 

Although the promissory note, made by 
David .Jacques, was payable to Antonio F. 
Picquet, in his individual character, yet the 
equitable title to the sum of money therein 
specified, is vested in the creditors of the 
said James Swan, and should be applied to 
the payment of their debts; the legal rep- 
resentative of Picquet having no interest 
therein; and the complainant here insists, that 
as trustee for the creditors of Swan, (the par- 
ties beneficially interested,) he has a right to 
invoke the aid of a court of equity to render a 
decree of foreclosure, directing the mortgaged 
subject to be sold for the satisfaction of the 
purchase money, the mortgagor, Jacques, be- 
ing unable to pay the same. David Jacques, 
the purchaser and mortgagor of the land, his 
vendee, S. W. Powell, N. J. Wyeth, C J. Wy- 
eth, and Helen Wyeth, the vendees of said 
Powell, the children and heirs of John Peter 
Dumas, and the personal representative and 
heirs at law of A. F. Picquet, are made de- 
fendants to the bill, which prays a decree for 
the sale of the mortgaged premises, and for 
general relief. The defendant Jacques has 
answered, admitting all the allegations of the 
bill; and the personal representative of Pic- 
quet disclaims all knowledge of the matters 
alleged in the bill, and therefore neither ad- 
mits or denies them. None of the other de- 
fendants have answered the bill. The orig- 
inal patent from the commonwealth to Thom- 
as Wilson; the deed from Wilson to James 
Swan; the power of attorney, from J. P. 
Dumas to A. F. Picquet; a transcript of the 
record of the ease decided by the Kanawha 
circuit court, the conveyance and reconvey- 
ance and promissory note, executed on the 
3d day of November, 1840, between Jacques 
and Picquet, and the special act of the legis- 
lature of Virginia, are all filed as exhibits 
with the complainant's bill. 

Various questions arise upon the demurrer, 
and they have been ably and zealously dis- 
cussed in the argument at the bar. They will 
be severally considered. The validity of the 
proceedings of the circuit court of Kanawha,- 
resulting in a decree constituting Josiah Ran- 
dall trustee in lieu and stead of John Peter 
Dumas, deceased, is impeached by the demur- 
rants. They insist, through their counsel, 
that the state court exercised an usurped ju- 
risdiction; that its proceedings cannot affect 
the demurrants, who were no parties to the 
cause, and that the decree is a simple nulli- 
ty. This objection, if well taken, destroys 
the foundation of the complainant's demand 
for the relief prayed in this bill, since he has 
no other authority or right to be entertained 
here, than that which he derives from the de- 
cree of the Kanawha court. 

The general question of the power of a 
court of equity to substitute one trustee for 
another, and the extent of that power, need 
not here be discussed. It is one of the most 
familiar doctrines of equity tribunals, that a 



trust shall never fail for want of a trustee to 
execute it; and in every case where the exe- 
cution of it is obstructed by the death, or in- 
capacity, or unfaithfulness of a trustee, eq- 
uity beneficently exerts its authority to re- 
move the impediment, by the appointment 
of a suitable trustee. This large jurisdiction 
of equity, in cases of trust, is admitted by the 
counsel for the demurrants; but it is insisted 
that the act of assembly of the 15th of March, 
1S38, did not clothe J. P. Dumas with a trust, 
in the proper sense of that term, but conferred 
upon him a mere naked power, which died 
with the person, beyond the capacity of re- 
vival, even by the extensive power of a 
court of equity; that no authority short of the 
legislative department, could revive this unex- 
ecuted and extinct power. The difference be- 
tween a trustee and a mere agent is well es- 
tablished; the first is clothed with the legal 
estate, the latter is not vested with any es- 
tate whatever; the first has an interest 
coupled with a power; the latter a power un- 
coupled with any interest. Now if the state, 
by its legislative action in the case at bar, 
constituted John Peter Dumas her agent, 
merely, with authority to distribute her boun- 
ty among certain beneficiaries, retaining hex* 
estatein the lands which had vested in her 
by the forfeiture for the non-payment of 
taxes, that agent had a mere power and his 
death worked a revocation of it, and no au- 
thority short of the sovereign power which 
had originally delegated it, could reanimate it. 
But if the legislative action constituted Du- 
mas a trustee, it invested him with not only 
a power or authority, but with the complete 
legal title to the estate, which descended at 
his death to his heirs at law; and even if he 
died without heirs, (as he most probably did. 
being an unnaturalized foreigner, and leav- 
ing no descendants, as we may suppose, who 
were citizens,) though the legal estate would 
have escheated to the commonwealth, she 
would doubtless have held it subject to the 
trust, and not relieved of it 1 Tuck. Bl. 
Coram. 65. To determine the just construc- 
tion of the act of assembly in the case at bar, 
we must critically scan its language. After 
reciting the fact, that James Swan had died 
leaving large tracts of land in Virginia which 
had become forfeited to the commonwealth 
for the non-payment of taxes, and other facts 
not material to be stated here, the preamble 
of the act reads as follows: "And, where- 
as, it is represented to the general assembly 
that the debts of said estate are chiefly due 
to officers of the French army, who were in 
the American service during our revolution- 
ary struggle, or the descendants of such offi- 
cers, and originated in France after that pe- 
riod, by loans, and advances,— made under the 
promptings of a generous regard for an Amer- 
ican citizen, and fellow-soldier; and, where- 
as, the heirs of James Swan, impressed with 
the obligation of their ancestor to the said 
creditors, released to them all their interest in 
said estate, and the said creditors in order to 
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realize some portion of the amount due there- 
on, have placed, the subject in the hands of 
John Peter Dumas, whose agent now here, 
believing the interest of said creditors will 
be consulted by abandoning the lands afore- 
said, if the taxes and damages thereon shall 
be exacted for their redemption, appeals to 
the liberality of the General Assembly for 
their remission." The act itself then proceeds 
as follows: "Be it therefore enacted, that all 
the rightj title and interest of the common- 
wealth, or of the President and Directors of 
the Literary Fund, to, any of the lands owned 
by James Swan, under title legal or equitable, 
lying west of the Allegheny mountains, and 
which have been forfeited to the common- 
wealth, or said Literary Fund, for the non- 
payment of taxes due thereon, or for failing 
to enter the same on the books of the commis- 
sioner of the revenue, and having the same 
charged with all taxes chargeable thereon, 
and paying the same with damages, as pre- 
scribed by law, shall be, and the same is 
■ hereby transferred to and vested, except as 
hereafter excepted, in John Peter Dumas, in 
trust, for the use and benefit of the credit- 
ors of James Swan, discharged from all tax- 
es, and damages charged, or chargeable, 
thereon, before the first day of January, 
1838. Be it further enacted, that the said 
John Peter Dumas shall be authorized to hold 
said land for the use and benefit aforesaid, 
and that any sale made by him or his legally 
constituted attorney in fact, of any part or 
parcel thereof, shall be valid and sufficient to 
convey the title with which he is hereby in- 
vested; Provided however, that nothing in 
this, or the preceding section shall in any 
wise affect the right or title of any bona fide 
occupant, whose rights are secured by any 
,pre-existing law." 

The language employed both in the pream- 
ble and act, is strong and explicit. The rea- 
sons assigned for the exercise of this unusual 
liberality of the legislature, are in a high de- 
gree creditable to that body; and it would 
be strange if the courts, in the interpretation 
of the act, would mar its moral beauty by 
narrowing its bounty within the limits de- 
manded by the demurrants. When this ap- 
peal was made to the liberality of the legis- 
lature, a complete title to the lands, once 
granted by the state, had revested in her, and 
she generously responded to the appeal made to 
her magnanimity, by declaring that all her 
right, title and interest, in the lands in ques- 
tion, should be transferred to, and vested in, 
John Peter Dumas, for the uses and trust ex- 
pressed in the act. No language could possi- 
bly be clearer to express her intention to di- 
vest herself of all claim or title to the, lands, 
and to vest it in J. P. Dumas for the purpose 
specified. The estate therefore previously 
vested in her, was by that declaration of leg- 
islative will, transferred to, and vested in 
Dumas, who thus became a trustee, subject 
to the control and supervision of the courts of 
equity in the administration of the trust. The 
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fact that the trust here was created by a sov- 
ereign and not by a citizen, does not at all 
affect the question. The equitable jurisdiction 
attaches whenever the relation of trustee, 
and cestui que trust, is created, either by pub- 
lic or private act; for fidelity in the admin- 
istration of a public charity emanating from 
the state, is precisely as important, to the 
cestui que trust, nor more, nor less, as it is 
in one created by individual liberty. Nor are 
these views impugned by the case of Callis v. 
Ridout, 7 Gill & J. 1. In that case the pow- 
ers and duty of a court of equity to appoint 
a trustee, in any of the contingencies we have 
referred to, was broadly affirmed by the court, 
but the application of it to that particular 
case, under its peculiar circumstances, was de- 
nied. The manner in which the commission- 
ers should execute the trust in that case and 
fill vacancies occurring in their body, was 
specially pointed out in the act of assembly; 
and the appellate court held, that the chan- 
cellor below erred in removing the commis- 
sioners named in the act, and appointing a 
trustee in their place. It is enough to- say 
that no special circumstances exist in the ease 
at bar. Having thus seen that the act of as- 
sembly, which has been cited, created a clear 
trust and that in the event, which occurred, 
of the death of the trustee, it was competent 
for a court of equity to appoint another trus- 
tee to execute the trust, we are next to inquire 
whether the circuit court of Kanawha could 
rightfully exercise jurisdiction for this purpose. 
The plaintiffs in that ease were two of the 
sons and heirs at law of John Peter Dumas, 
and the defendants, were the other co-heirs of 
the same ancestor, the French creditors of 
James Swan, and the heirs, and personal rep- 
resentative of A. F. Picquet. None of the 
parties, plaintiffs or defendants, resided in 
Virginia, but a portion of the Swan lands, 
the title to which had been vested in John 
Peter Dumas as trustee, by operation of the 
act of assembly, were located in the county of 
Kanawha: and this fact is recited in the pro- 
ceedings in the cause, as the foundation of the 
jurisdiction exercised by the chancellor. The 
demurrants insist that they should not be af- 
fected by a decree to which they were not 
parties; but as the state court had clear ju- 
risdiction in the cause, the commission to 
make the demurrants parties in the suit was 
an error (if an error at all— and I do not in- 
tend to intimate an opinion that all the proper 
parties were not convened before that court,) 
which this court cannot collaterally enquire 
into. "Where a court has jurisdiction, it has 
a right to decide every question which oc- 
curs in the case, and whether its decision be 
correct, or otherwise, its judgment, until re- 
versed, is regarded as binding in every other 
court; but if it act without authority, its judg- 
ments and orders are nullities." Williamson 
v. Berry, 8 How. [49 U. S.] 541; Id., 17 Curt. 
Dec. 681; Baylor's Lessee v. Dejarnette, 13 
Grat. 173. This court must therefore hold 
that the appointment of the complainant here 
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as trustee in lieu of John Peter Dumas de- 
ceased, by the circuit court of Kanawha eoun- 
ty, -was regular and valid. 

I am next to consider the effect and opera- 
tion of the transactions of the 3d of Novem- 
ber, 1S40, between A. F., Picquet and David 
Jacques. These consist, first, of a deed from 
Picquet to Jacques, purporting to convey the 
tract of 60,000 acres in fee simple, in virtue 
cf a power of attorney executed by John Peter 
Dumas to A. F. Picquet, constituting him his 
attorney with power to sell and convey the 
said lands; 2d, of a deed from Jacques to 
Picquet, called in the instrument itself, a 
mortgage deed, and purporting to have been 
made to secure the purchase money for the 
land according to the tenor and effect of the 
contract between the parties, as expressed in 
the note given by Jacques for the purchase 
money; which note is described in this deed, 
as a bond or writing obligatory, but is in fact 
an unsealed promissory note; 3d, of the last 
mentioned note, by which Jacques promises to 
pay to Picquet ?12,000, in ten annual pay- 
ments, in horses and cattle. Several im- 
portant questions arise on this branch of the 
case, and they will be severally considered. 

The deed from Picquet to Jacques, de- 
scribes the former as agent for John Peter 
Dumas, but the conveyance itself, and all the 
covenants thereof, are in the name of the 
agent Picquet, and the deed is signed and 
sealed by A. F. Picquet, without the usual 
addition of the words, "attorney in fact," 
for J. P. Dumas, or any equivalent words. 
The legal title to the land cannot pass from 
him who has it but by his deed; such deed 
may be executed either by himself directly, 
or, by his attorney, duly authorized for that 
purpose. But it must be so executed as to 
be the deed of the principal. It is not suffi- 
cient, therefore, that it shall be executed by 
the person who was authorized to make it; 
but it must be done by him as attorney. 
For this purpose, it is necessary that the at- 
torney shall either sign the name of the 
principal, with a seal annexed, stating it to 
be done as attorney for the principal; or, he 
may sign his own name, with a seal annex- 
ed, stating it to be done for the principal. 
In either of these forms, the deed becomes 
the deed of the principal, and if everything 
else be correct, it conveys the title of the 
principal. But if the deed be signed and 
sealed by the attorney, neither in the name 
of the principal, nor in his own name as at- 
torney for the principal, it is not the deed 
of the principal. This was decided as early 
as the Gth year of the reign of Queen Eliza- 
beth (Moore 70), and has been uniformly 
recognized ever since. Martin v. Flowers, 8 
Leigh, 161, 162; Clarke v. Courtney, 5 Pet 
[30 U. SJ 349. The case of Martin v. Flow- 
ers, is precisely identical with the case at 
bar, and is not affected by the subsequent 
cases of Shanks v. Lancaster, 5 Grat. 110, 
and Bryan v. Stump, 8 Grat. 241, in both of 
which latter cases the deed executed by the 



attorney in fact, was held to be the deed of 
the principal. The authority of Martin v. 
Flowers, therefore, is quite decisive of the 
point here. The inconvenience resulting 
from the rule of the common law, that a deed 
signed and sealed by the attorney only in his 
individual name, is not the deed of the prin- 
cipal, though it be manifest on the face of 
the deed that it was the intention of the 
grantor to execute the power by conveying 
the title of the principal, has led to an ab- 
rogation of the rule in Virginia, but the act 
of assembly annulling it, is more recent than 
the deed we are now considering. Code Va. 
1849, p. 500, § 3. It is clear, then, that the 
legal title to this tract of land, did not pass 
by the deed from Picquet to Jacques, but con- 
tinued in J. P. Dumas, up to the period of 
his death. J. P. Dumas was seized of the 
fee simple in these lands, though no woidS 
of inheritance were used in the act of as- 
sembly clothing him with the trust, the com- 
mon law doctrine that words of inheritance 
were indispensable to the creation of a fee, 
having been changed in Virginia, by the act 
of 1785, re-enacted in the Code of Virginia, 
p. 501, § 8. Then what became of the legal 
title on the death of J. P. Dumas? It is de- 
scended to his heirs at law, it has been 
conveyed by them to the complainant, under 
the authority of the circuit court of Kana- 
wha, through the instrumentality of a spe- 
cial commissioner appointed by the court for 
the purpose of making the conveyance on 
their behalf, and in their name; as appeared 
by the record filed as an exhibit here. That 
deed purports to convey the legal title to 
Josiah Randall; but I do not suppose that it 
had any such effect. The next of kin of J. 
P. Dumas, were all unnaturalized aliens, 
and though an alien may take real estate by 
his own act, he cannot do it by act of law, 
for the law, qua nihil facit frustra, never 
casts a title by descent on one who cannot 
hold it. Jacksons v. Sanders, 2 Leigh, 109. 
The legal title, therefore, was subject to es- 
cheat, but the commonwealth did not con- 
summate her title by inquest and office 
found, and had she done so I do not doubt 
that she would have held the legal title sub- 
ject to, and not relieved of the trust, as I 
have elsewhere intimated. The legal title 
according to my view of the subject, was 
transferred to Josiah Randall, by the direct 
operation of the decree of the circuit court 
of Kanawha, which declares that "he is 
hereby appointed trustee for the creditors 
aforesaid," (i. e. the creditors of James 
Swan,) "in the place and stead of John P. 
Dumas, deceased, and that, as such trustee, 
he stands seized of all the lands of James 
Swan, deceased, which were transferred to 
and vested in said J. P. Dumas by virtue 
of the act aforesaid, except such portions 
thereof as may have been sold and conveyed 
by the said J. P. Dumas in his lifetime in 
the execution of the trust." The legal title, 
then, is now vested in Josiah Randall as 
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fully and effectually to all intents and pur- 
poses as it was vested in Dumas by the act 
of the legislature. 

We have seen that the deed from Picquet 
to Jacques, was inoperative to pass the legal 
title, and was a mere nullity in law. Will it 
be so regarded in equity? By no means. 
Though void as an executed contract at law, 
it is nevertheless valid as an executory con- 
tract in equity. The two instruments from 
Picquet to Jacques, and e converso, taken to- 
gether, clearly manifest the intention of the 
contracting parties to convey by way of deed 
of bargain and sale on the one hand, and re- 
convey, by way of mortgage, on the other. 
The fairness of these transactions is not im- 
peached, and the contract thus entered into 
is a sufficient foundation for a bill in equity 
for specific performance by either party, ac- 
cording to their respective rights. But the 
bill here, being framed upon the hypothesis 
that the deed from Picquet to Jacques con- 
veyed the legal title, prays for a decree of 
foreclosure of the mortgage executed by 
Jacques to Picquet to secure the purchase 
money. It is clear that this bill cannot be 
sustained as a bill for foreclosure as the 
legal title is in the complainant, and he has 
not tendered a conveyance of it. The* case 
then made by the plaintiff, in its present 
shape, is not sufficient, in equity, to entitle 
him to the relief he seeks, and the demurrer 
must be sustained. But, as there is - clear 
equity on his side, leave will be given him 
to amend his bill for a foreclosure of a mort- 
gage, by turning it into a bill for specific 
execution of an executory contract. I think 
this course is sanctioned by the general 
course of equity practice, and by the court 
of appeals of Virginia, who allowed a com- 
plainant so to amend his bill as to convert it 
from a bill praying specific execution of a 
contract, into a bill for rescission of the same 
contract Parrill v. McKinley, 9 Grat 1. 
See 1 Daniell, Ch. Prae. 517-519, marginal 
page. 

It was insisted in the argument, by the 
counsel for the demurrants, that no recovery 
could be had here, because it appeared upon 
the face of the complainant's case, that the 
contract which he seeks to enforce was a 
mere parol contract, and that it was fully 
due more than five years before the institu- 
tion of this suit; that courts of equity, equal- 
ly with a court of law, applied the statute 
of limitations; and that where it appeared 
on demurrer to a bill in equity, that the com- 
plainant's demand was such that a plea of 
the statute of limitations would bar the 
plaintiff's action at law, the demurrer must 
be sustained. The general propositions con- 
tended for, are sustained by high authority. 
Story, Eq. PI. §§ 503, 751. But while it is 
generally true that the statute of limitations 
will avail a defendant in equity, as well as 
at law, it is not universally so. In cases of 
concurrent jurisdiction, the court of equity 
applies the statute as rigidly as the court 



of law, the maxim equits sequiter legem, be- 
ing strictly applicable in all such cases. But 
in cases of pure trusts, cognizable only in 
equity, the statute has no application. In 
the case at bar, the legal title was retained 
in the vendor, whether it was conveyed by 
the deed from Picquet as agent of Dumas to 
Jacques or not; if it was so conveyed, it was 
reconveyed at the same time by Jacques to 
Picquet, for the benefit of his principal, by 
his mortgage deed; and these acts being 
simultaneous, must be regarded as parts of 
one entire transaction. Seekright v. Moore, 
4 Leigh, 30; Wheatley v. Calhoun, 12 Leigh, 
264. Upon this hypothesis, though Jacques 
was seized, he was so for a transitory in- 
stant only, and this was equivalent to a re- 
tention of the legal title in Dumas. If the 
deed from Picquet to Jacques did not convey 
the title at all, as I have held elsewhere in 
this opinion, then it continued uninterrupted- 
ly in Dumas. In either case, therefore, it is 
now in Josiah Randall as successor of John 
Peter Dumas. Now where the vendor of 
land retains the title, as security for the 
purchase money, his lien upon the land be- 
ing a partly equitable one, cannot be affected 
by any lapse of time short of the period 
sufficient to raise the presumption of pay- 
ment, whatever might be the operation of the 
statute of limitations in an action at law 
brought to recover the purchase money: and 
even the assignee of a promissory, note given 
for the purchase money of land, the legal 
title being retained by the vendor, may bring 
his bill after the lapse of five years, conven- 
ing the vendor and vendee, and compel 
specific execution of the contract, in a case 
proper for such relief, and subject the land 
to the satisfaction of his claim. Hanna v. 
Wilson, 3 Grat. 243. Recovery in the case 
at bar, therefore, which is identical with the 
case last cited, cannot be defeated by the 
operation of the statute of limitations, wheth- 
er the objection arises on demurrer or by 
plea. 

Again it was said there was no valid mort- 
gage here to be foreclosed; that there was 
no debt arising here out of these contracts, 
and that debt was of the essence of a mort- 
gage; that the demand of the complainant 
sounded in damages merely, and that his 
proper resort was to a court of law to have 
them assessed. This objection is formed, I 
apprehend, in a misconception of the true 
nature of the contract here, which departs 
from the usual form of money contracts. 
The vendee stipulates to pay not in money, 
simply and generally, but a given amount of 
money, viz: $12,000, in cattle and horses. 
Now where a sum of money is reserved, pay- 
able in an indefinite quantity of a collateral 
article, it is substantially a money demand, 
for the debtor is bound by his contract to 
furnish so much of the collateral article, as 
at the day of delivery will bring, in the mar- 
ket, the specified sum. If there be a breach 
of the contract, by a failure to deliver, the 



RANDALL (Case No. 11,554) 



[20 Fed. Cas. page 234] 



creditor may bring an action of debt for 
the amount of money specified, without aver- 
ring tlie non-delivery, of the collateral ar- 
ticle. By the form of the contract the debtor 
has acquired the privilege of paying off his 
debt in a more convenient medium than 
money, and having waived his privilege, the 
creditor may treat the claim as if no such 
privilege had been retained, by, the debtor; 
in other words, may recover the sum of mon- 
ey specified in an ordinary action of debt. 
But if a specified sum of money is stipulated 
to be paid in a definite quantity of a collat- 
eral article of fluctuating value, then it is 
clear that no debt, in a legal sense, results, 
but in ease of a breach ~by the failure to de- 
liver, a jury must be impanneled to inquire 
of damages, which cannot be ascertained 
except by a resort to extrinsic evidence. 
Thus, if a farmer gives his bond or note 
for the payment of $1,000, by a given day, in 
one thousand bushels of wheat, and there is 
a breach, the loss of the creditor is not nec- 
essarily $1,000, but more or less, according 
to the market price of the wheat on the day 
of the breach, and at the place of delivery. 
Here, debt will not lie, but assumpsit or 
covenant only, according to the nature of the 
contract, the former, if a parol, the latter if 
it be a sealed contract. These distinctions 
are very well established by the court of ap- 
peals of Virginia, in the cases of Beirne v. 
Dunlap, 8 Leigh, 514, and Butcher v. Carlile, 
12 Grat. 520. The contract here is referable 
to the first of the classes of eases, and the 
action of debt would lie upon it. 

The last objection as arising on the de- 
murrer, is that the proper parties are not 
before the court. The French creditors of 
Swan have not been convened, and as they 
are the cestui que trusts of the complainant, 
and no special reason appears why they 
should not be made parties, I think the ob- 
jection is well taken. 

Demurrer sustained, and leave given to the 
complainant to amend his bill, and make 
new parties. 
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RANDALL v. KREIGER. 

[2 DiU. 444; i 7 West. Jur. 625; 5 Chi. Leg. 
News, 465.] 

Circuit Court, D. Minnesota. June, 1873.2 

DOWER— EXTEXT OF LEGISLATIVE CONTROL— DE- 
FECTIVE Deeds— Curative Act 
— Legislative Power. 

1. The act of the territorial legislature of 
Minnesota of 1857 (Laws 1857, p. 29), validat- 
ing conveyances of lands made under a joint 
power of attorney from husband and wife, is 
constitutional as respects Drior deeds, when no 
vested rights are infringed. 

2. The right of dower is inchoate and contin- 
gent until the death of the husband, and be- 
fore that event is, as .respects the wife, under 

i [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
a [Affirmed in 23 Wall. (90 U. S.) 137.] 



the absolute control of the legislature; and it 
is competent for Lhe legislature to enact that 
deeds theretofore executed, under a joint power 
of attorney from husband and wife, shall be 
binding; and if both husband and wife are liv- 
ing at the date t>f such enactment, the wife 
cannot, after the death of the husband, claim 
dower on the ground that she had no legal 
power to join her husband in appointing an at- 
torney in fact at the time the latter acted under 
the letter of attorney, and made a deed for 
value, purporting to convey a good title and to 
bar her dower. 
[Cited in Thornburg v. Thornburg, 18 W. Va. 
528; Walker v. Beaver, 79 Mo. 677.] 

This is a bill in equity for dower. The 
complainant [Sarah Ann Randall] is the 
widow of John Randall, of New York, who 
died in 1869. She and her husband were 
married in 1848, and never resided in Min- 
nesota. The husband became seized of the 
land in which dower is claimed in 1S49; and 
the same was conveyed by deed dated Jan- 
uary 16, 1855, which deed, by virtue of a 
letter of attorney, was made to the grantor 
of the defendant [Louis Kreiger]. This let- 
ter of attorney is dated on the 11th day of 
April, 1849, is signed by Jonn Randall and 
by the complainant, and was acknowledged 
in the city of New York on xne same day, 
before a commissioner of deeds. It author- 
izes the attorney in fact, one William H. 
Randall, "for us, and in our names, to sell 
all real estate belonging to us, or either of 
us, in Minnesota, in such lots, and for such 
prices, and on such terms, as in his judgment 
he may deem best; and to execute and deliv- 
er to the purchasers "good and sufficient deeds, 
or contracts of sale or other instruments in 
writing requisite to receive the purchase 
money," etc., etc. This was recorded, and 
not revoked until 1859— over ten years. 
Meanwhile, viz., January 16, 1855, in con- 
sideration of 83,000, the attorney in fact, in 
the name of John Randall and Sarah Ann 
Randall (the complainant), conveyed by war- 
ranty the lots in which dower is now claim- 
ed to one Smith, under whom the defendant 
derives title. The plaintiff is the sole lega- 
tee and devisee of her husband, who died in 
New York, leaving an estate of over 8100,000 
in value, of which she has received, up to 
this time, from the executor under the will, 
about $50,000. 

This is one of many similar cases pending 
in this court. 

Lorenzo Allis, for plaintiff. 

Bigelow & Clark and Messrs. Lamphreys, 
Horn, Heard, Otis, and others, for defend- 
ant. 

DILLON, Circuit Judge. This is a bill in 
equity by Mrs. Randall to recover dower. 
The seizen was after the marriage, and the 
alienation by the husband (for it is conceded 
that the deed made by the attorney In fact 
binds the husband) was in 1S55. His death 
occurred in 1869. 

The defendant's counsel resist the claim 
for dower upon several grounds:— 
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1. Because, as they contend, the statute in 
force in 1855, when the alienation was made, 
only gave dower to non-residents in lands of 
which the husband died seized. Rev. St. 
1851, p. 219, § 21. 

2. Because, as they contend, the joint deed 
of herself and husband, made by the attor- 
ney under the power, had the effect, under 
the legislation existing at the time, to bar 
the dower. 

3. Beeause, as the conveyance was by war- 
ranty, and as the plaintiff is the sole lega- 
tee and devisee under the will of her hus- 
band, and has claimed under it, she cannot, 
in equity, be allowed to maintain what is in 
effect a suit against the estate of her hus- 
band, since, if she recovers her dower, his 
warranty is thereby broken, and his estate 
liable on the covenants in the husband's 
deed, and this amount she will have to pay 
as the sole party interested in his estate. 

As I do not place my judgment upon any 
of these grounds, I do not deem it necessary 
to examine them. I am of the opinion that 
the case falls within the curative or remedial 
provisions of the act of 1857 (Laws 1857, p. 
29), and that this act, having been passed 
before the right to dower became consum- 
mate by the death of the husband, is a valid 
exercise of legislative power. 

This act provides as follows: "A husband 
and wife may convey, by their lawful agent 
or attorney, any estate or interest in any 
lands situate within the territory; and all 
deeds or conveyance of any such lands, 
whether heretofore or hereafter made under 
a joint power of attorney from the husband 
and wife, shall be binding, and shall have 
the same effect as if made by the original 
parties." 

If it be true, as complainant's counsel in- 
sists, that the deed made under power of at- 
torney to Smith was not effectual to bar 
her dower, by reason of her inability, under 
the state of the statute law, to appoint an 
attorney to act for her, this is cured by the 
express terms of the enactment of 1857, and 
the only question that can be made is as to' 
its validity as respects prior conveyances. 

Until the death of the husband, the right 
to dower is inchoate and contingent It be- 
comes consummate only upon that event. In 
my opinion, the better view is, that while 
the right remains inchoate, it is, as respects 
the wife, under the absolute control of the 
legislature, which may, by general enact- 
ment, change, abridge, or even destroy it, 
as its judgment may dictate. See Lucas v. 
Sawyer, 17 Iowa, 517, 521, and authorities 
cited. "So," says Wright, O. J., in the case 
just cited, "the legislature may declare what 
acts of the wife shall amount to a relin- 
quishment of her right of dower; or that 
her deed shall be effectual to bar the same." 
Again, he says: "In measuring her right, 
we look to the law in force at the time of 
the husband's death, for it is this event 
which ripens or makes consummate the prior 



right, which, so long as it rested upon the 
marriage and seizin, was inchoate only. If 
there was no law in force at that time giv- 
ing her the right, then it is extinguished. 
She cannot take under a law repealed .prior 
to that time. And taking a law then exist- 
ing, she must take it with its restrictions 
and limitations." 

It was competent, therefore, for the leg- 
islature to say, as respects all inchoate 
rights of dower, as it did say by the act of 
1857, that deeds executed under a joint pow- 
er of attorney from husband and wife 
"shall be binding," and. If binding, the claim 
of the wife here to dower is barred, for she 
joined in the power of attorney under which 
the deed was made Of the constitution- 
ality of the enactment, there remains no 
question after the repeated decisions of the 
supreme court of the United States. See 
Satterlee v. Matthewson, 2 Pet. [27 U. S.] 
380; Watson v. Mercer, 8 Pet [33 U. S.] 88; 
2 Scrib. Dower, 344-366; Cooley, Const. 
Lim. 373-378. 

Of the expediency and justice of the en- 
actment resulting from the imperfect and 
confused state of the legislation respecting 
the mode of executing conveyances and re- 
linquishments of dower by non-residents, I 
have as little question as I have that it was 
an act which the legislature might lawfully 
pass. Bill dismissed. 

NELSON, District Judge, did not sit 

[On appeal to the supreme court, the decree 
of this court was affirmed. 23 Wall. (90 U. S.) 
137.] 

NOTE. "The decided weight of authority is 
in favor of the doctrine that the right to dower 
may, at any time before the husband's death, 
be enlarged, abridged, or entirely taken away." 
Per Wright, O. J., in Lucas v. Sawyer, 17 Iowa, 
521, where the authorities are cited. 

More particularly bearing on the principal 
case, see Frantz v. Harrow, 13 Ind. 507; Gal- 
braith v. Gray, 20 Ind. 290, 
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RANDALL v. PHILLIPS et al. 

[3 Mason, 378.] i 

Circuit Court, D. Rhode Island. June Term, 
1824. 

Tenancy in Common— Joint Tenancy— Surviv- 
ing SfORTGAG E E — WITNESS— COMPETENCY — AN- 
SWER — Voluntary Conveyance— Evidence. 

1. By the statute of Rhode Island of 1798 
FRev. Laws R. I. 1798, p. 269], all deeds, &c, 
to two or more persons are held to be tenancies 
in common, unless the words clearly and mani- 
festly show an intention to create a joint ten- 
ancy. It was held, that a mortgage to four per- 
sons afforded no proof that the parties intend- 
ed a joint tenancy in the mortgage. 

[Gited in brief in Clarke v. Robinson, 16 R. 
I. 780, 13 Atl. 125.] 

i [Reported by William P. Mason, Esq.] 
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2. In equity, where there is a joint tenancy in 
n mortgage, the surviving mortgagee will be 
held a trustee for " the representatives of the 
deceased co-mortgagee. 

[Cited in Burnett v. Pratt, 22 Pick. 558; 
Eailey's Case, 15 R. I. 60, 1 Atl. 135.] 

3. The heirs of a deceased mortgagor are 
not competent witnesses in a suit in equity by 
an assignee to redeem, to prove the assignment 
fraxidulent, for that is to establish their own 
title. 

4. If an answer to a bill in equity relies on 
new facts, by way of discharge or avoidance, 
or defence, not responsive to the bill, they 
must be established by independent proofs; the 
answer is rot evidence to support them. 

[Cited in Mason v. Crosby, Case No. 9,236; 

Reid v. MeCallister, 49 Fed. 17.] 
[Cited in Bellows v. Stone, 18 N. H. 472. 

Cited in brief in Braxton v. Braxton, 20 D. 

C. 355; Pratt v. Philbrook, 41 Me. 134.] 

5. A voluntary conveyance, or a conveyance 
in fraud of the law, is not a nullity, but binds 
parties and privies. 

[Cited in Clemens v. Clemens, 28 Wis. 648; 
Gardner v. Commercial Nat. Bank, 13 It. 
I. 173; Springer v. Drosch, 32 Ind. 491; 
Way v. Lyon, 3 Blackf. 78.] 

6. Parol evidence is inadmissible to vary or 
■contradict the terms of a written agreement 
signed by the parties. 

Bill in equity. The bill stated that one Wil- 
liam West, on the 19th June, 1792, being pos- 
sessed of certain real estate set forth in the 
bill, for the consideration of £2150, conveyed 
the same to Jeremiah Phillips, Job Randall 
(the father of the plaintiff), Gideon Smith, 
and Joseph Battey, and their heirs and as- 
signs. On the same day, the grantees exe- 
cuted a defeasance, whereby they agreed, 
that if West should well and truly indemnify, 
and save them harmless for all money they 
should advance, or had advanced for him, 
and for all cost, trouble, and expense they 
should be put to in undertaking West's busi- 
ness, by settling an execution against him in 
favour of Benjamin Talbot, amounting to 
$1360.12^ cts. and also for undertaking and 
receiving a number of notes and accounts 
against certain persons named in the defea- 
sance; that then, and in that case, they, the 
grantees, should reconvey the same real es- 
tate to West and his heirs and assigns. The 
"bill alleged, that this defeasance made the 
conveyance a mortgage; and that Battey died 
in 1795, having no claim upon, or against, the 
mortgaged premises, or interest therein hy 
reason of the conveyance or defeasance. Aft- 
erwards, in April, 1808, Gideon Smith re- 
leased to the plaintiff all his right in the 
mortgaged premises for $700, and afterwards 
died. The bill then alleged, that William 
West, in March, 1801, for the consideration 
of §1000, sold and assigned the deed of de- 
feasance to Job Randall (the father of the 
plaintiff), and all his interest therein, and 
also in the mortgaged premises, and by vir- 
tue thereof the said Job Randall became 
seized of the premises in fee, subject to the 
mortgage. That afterwards Job Randall, in 
August, 1819, made his will, and in October 
1821 died; and his will was duly proved; 



and by that will he devised the premises to 
his four sons, viz. the plaintiff, William, 
George, and Arthur F. Randall; and after- 
wards the three brothers for the considera- 
tion of $1200 conveyed their shares in the 
same to the plaintiff. The bill farther al- 
leged, that after the conveyance in 1792 from 
William West, the said Jeremiah Phillips (one 
of the defendants) entered into possession of 
a part of the mortgaged premises, and took 
the rents and profits thereof, and continued 
so in possession until the 8th December, 1821; 
and on that day in consideration of $1500 
released to his son David Phillips (one of the 
defendants) all his interest in the same par- 
cel of the mortgaged premises, in virtue 
whereof the said David entered into posses- 
sion thereof. The bill farther alleged, that 
Jeremiah Phillips never was put to any ex- 
pense, cost, or trouble, or advanced any mon- 
ey within the meaning of the defeasance; 
that the said Jeremiah and David, during 
their respective possessions, as aforesaid, took 
the rents and profits, and cut down timber, 
&c. &c. on the premises, greatly exceeding 
the claims or demands due to the said Jere- 
miah, &c. &c. and then proceeded to pray for 
an account against them, an injunction 
against waste, and a redemption and release 
of the mortgaged estate from the defendants, 
and for general relief. 

The answer of the defendant Jeremiah Phil- 
lips admitted the conveyance and defeasance 
in 1792, and alleged, that before that time 
William West was indebted in a large sum 
to him, annexing an account thereof; and 
that West then agreed, that the mortgaged 
estate should be held as security for such 
account, and for all sums of money due to 
him, with interest, and all sums which should 
become due for costs, trouble, and expenses, 
that defendant should be put to in settling a 
mortgage on the same estate in favour of 
one Jenks, and for settling the attachment in 
favour of Talbot, and other concerns of West. 
The answer then stated, that by the convey- 
ance of 1792, the grantees became joint ten- 
ants; it admitted, that Battey died, and that 
the other grantees became seized as surviv- 
ors; that previous to the death of Battey, 
Job Randall (the father) agreed with the oth- 
er grantees, -to hold and settle for their joint 
benefit all the accounts, &c. stated in the de- 
feasance, and. act as their agent in all things 
touching the same, and the estate so con- 
veyed; that before Battey 's death, Talbot's 
attachment, amounting to £409. 10s. Gd. was 
by- the grantees eciually paid off and dis- 
charged, and the defendant paid one fourth 
part, and Job Randall (the father) took a re- 
ceipt for the whole. That after Battey's 
death the other grantees filed a bill in equity 
in the supreme court of Rhode Island against 
Z. Allen and others to redeem Jenks' moi*t- 
gage, and in that suit a decree was had for 
redemption on paying $2508.75, of which the 
defendant paid $917 and the said Gideon 
$283, and the residue was paid by Randall, 
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as agent for all the three grantees, and he 
toot a receipt for the same, as agent That 
afterwards, on a rehearing, a deduction was 
obtained from the amount of the decree, and 
the defendant attended personally to the 
cause, &c. That after the redemption, the 
three surviving grantees took possession of 
the estate, as surviving joint tenants, and 
that Randall took the rents and profits there- 
of, as agent for the grantees, until his death, 
and ought to account therefor. The answer 
farther stated, that in July, 1S0O. the other 
grantees conveyed to Battey 200 acres of the 
land for $6000, which Randall received as 
agent, and has never accounted for the same; 
that in 1805, they conveyed to N. Thomas 36 
acres of the land for $733, which was re- 
ceived by Randall as agent, and never ac- 
counted for; that afterwards, W. West re- 
quested the defendant to purchase the inter- 
est of the said Gideon Smith under the con- 
veyance in 1792, and the defendant consent- 
ed to purchase the same jointly with Randall, 
and accordingly the defendant and Randall 
jointly agreed for the purchase with Gideon 
Smith, as joint tenants, for $700 to he paid 
out of their joint funds in Randall's hands, 
and that the deed should he executed jointly 
to them. But Randall fraudulently procured 
the deed in his own name from Gideon Smith, 
and paid the consideration money out of the 
joint funds; and thereby, by law, a trust in 
the same resulted to the defendant for his 
portion; that afterwards Gideon Smith died, 
and afterwards Randall died; and thereby 
the whole interest in the estate survived to 
the defendant, as surviving joint tenant The 
answer farther expressly denied the plaintiff's 
right to redeem by virtue of the assignment 
of William West, or otherwise, denying that 
such assignment was ever executed as pre- 
tended in the bill; that during the pendency 
of the bill to redeem Randall represented to 
the defendants, that W. West's testimony 
might he necessary in the suit, and it was 
agreed, that West should, without any con- 
sideration, execute a release of the defeasance 
&c. to the defendant and Randall jointly, to 
qualify himself as a witness; that Randall 
informed the defendant, and the release was 
so executed accordingly; and that until with- 
in a few years he always understood both 
from West and Randall, that there was other 
assignment; and the defendant did not know, 
whether any assignment was in fact ever ex- 
ecuted; that the defendant did not believe 
any such assignment, as now pretended, was 
executed; it was not put on record until 
eight years after its pretended date; and that 
after 1809 Randall continued to treat the es- 
tate as their joint estate, as before. The an- 
swer then proceeded to state the claims of the 
defendants, and annexed an account thereof, 
and averred a refusal by Randall in his life- 
time to come to a settlement. It admitted 
the sale to the other defendant, David Phil- 
lips, as alleged in the bill, and concluded with 
a prayer for dismissal. 
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The defendant, David Phillips, relied on the 
answer of the other defendant, admitted the 
conveyance to himself, and denied the exe- 
cution of the assignment of William West 
in 1801, concluding with a prayer for a dis- 
missal. [See West v. Randall, Case No. 17,- 
424.1 

The cause came on to be heard upon tht 
bill, answers and evidence, the cause being 
at issue on the general replication. 

Mr. Searle, for plaintiff. 
Tristain Burges and Mr. Tillinghast, for de- 
fendants. 



STORY, Circuit Justice. So far as the an- 
swers in this cause set up new facts by way 
of discharge or avoidance of the matter of 
the bill, or allege separate and independent 
agreements, they are not evidence for the 
defendants; but all such allegations must 
be substantiated by proof aliunde. This is 
the general doctrine in equity, and is not 
now susceptible of any real doubt Parte- 
riche v. Powlet, 2 Atk. 383; Brace v. Taylor, 
Id. 253; Ridgeway v. Darwin, 7 Ves. 405; 
Thompson v. Lambe, Id. 587; Kirkpatrick v. 
Love, 2 Amb. 589; Blount v. Burrow, 1 Ves. 
Jr. 546; Robinson v. Scotney, 19 Ves. 5S3; 
Hart v. Ten Eyck, 2 Johns. Ch. 62. There 
is also an allegation in the answer of the de- 
fendant, Jeremiah Phillips, of an independ- 
ent oral agreement previous to, or at the 
time of the execution of the conveyance and 
defeasance in 1792, that he should hold the 
estate as security for the payment of an ac- 
count due him, &c. beyond the terms of the 
agreement in the defeasance. As to this 
point it is sufficient to say, that no parol 
evidence can be admitted to vary or contra- 
dict the terms of that agreement; and there- 
fore the case must stand upon those terms, 
and the rights of Phillips be judged of ac- 
cordingly. 

One of the questions, which meets the 
court in ,the threshold of this cause,' is, 
whether the conveyance of 1792 is a convey- 
ance in joint tenancy, or in common. The 
answers set it up as a conveyance in joint 
tenancy. And so, certainly, it would be con- 
strued at the common law. But a statute 
of Rhode Island has broken in upon the 
doctrine of the common law. In the digest 
of 1798 (page 272, § 8), it is provided, "that 
all gifts", grants, feoffments, devises, and 
other conveyances of any lands, &c. -which 
have been, or shall be made to two or more 
persons, whether for years, for life, in tail, 
or in fee, shall be taken &e. to be estates 
in common, and not in joint tenancy, unless 
it is, or shall be therein expressly said; that 
the grantees &c. shall have or hold the same 
lands &e. as joint tenants, or in joint ten- 
ancy, or to them and the survivor or sur- 
vivors of them, or unless other words be 
therein used, clearly and manifestly show- 
ing it to be the intention of the parties to 
such gifts, grants, &c. that such lands &c 
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should vest, or be holden as joint estates, 
and not as estates in common." There is a 
similar act in Massachusetts; and it has 
been there decided upon the construction of 
that act, thnt mortgages to two or more per- 
sons in fee are excepted by implication, and 
are to be construed as joint tenancies. The 
first case, in which this doctrine was as- 
serted, is Appleton v. Boyd, 7 Mass. 131. 
Chief Justice Parsons there said, "The con- 
veyance before us is a mortgage to two per- 
sons to secure the payment of a debt jointly 
due to the mortgagees. As upon the death 
of either mortgagee, the remedy to recover 
the debt would survive, we are of opinion, 
that it was the intent of the parties, that 
the mortgage or collateral security should 
comport with that remedy; and for this pur- 
pose, that the mortgaged estate should sur- 
vive. Upon any other construction, but one 
moiety of the mortgaged tenements would 
remain a collateral security for the joint 
debt, which would be clearly repugnant to 
the intention of the parties to the mort- 
gage." If the consequence here stated were 
true in point of law, there would certainly 
be good reason for creating, by implication, 
such an exception. But with great deference 
to the learned judge, the doctrine, that a 
conveyance in mortgage to two persons, as 
tenants in common, becomes by the death 
of either no security, except for a moiety, 
cannot, in my judgment, be maintained in 
point of law. No authority is cited for it, 
and it seems to me irreconcilable with es- 
tablished principles. It cannot be deduced 
from the fact, that the debt vests by sm> 
vivorship in one party, while the estate 
would pass to another. For at the common 
law upon the death of the mortgagee the 
estate in the land vests in the heir, while 
the debt vests in the administrator. Com. 
Dig. "Chancery," 4 A, 9; Bac. Abr. "Mort- 
gage," D, 2; Petty v. Styward, 1 Ch. R. 31, 
*p. 57, 1 Eq. Cas. Abr. 290; 2 Pow. Mortg. 
699. Upon the like argument, it ought to 
follow in such case, that by the death of the 
mortgagee the whole security in the land 
should be gone; and yet it is well estab- 
lished, that the heir takes the land by de- 
scent, subject to redemption; and that the 
debt belongs to the administrator. If a con- 
veyance were made to two mortgagees in 
fee, expressly as tenants in common, as se- 
curity for a joint debt, they would so hold 
it by the common law; and upon the death 
of either, his share would descend to his 
heir; as tenant in common, and the sur- 
vivor would hold the other moiety, as tenant 
in common, at the same time that the debt 
would vest solely in him by survivorship, 
for the purposes of the remedy. Suppose a 
sole mortgagee dies, leaving daughters, who 
are his heirs; they take the estate in equal 
shares as parceners, and not as joint ten- 
ants, and yet the right to the debt belongs 
to neither, but belongs to the administrator. 
The remedy, then, for the debt, being in one 



person, while the right to the estate is an- 
other, furnishes no just ground for the dis- 
tinction contended for. The estate is still a 
security for the debt, into whoseever hands 
it passes. Even in Massachusetts, it has 
been held, that an estate in two mortgagees, 
though joint before, is not so after, fore- 
closure; but in the latter case, it becomes a 
tenancy in common. However that may be, 
when both mortgagees are living at the 
foreclosure, there is some difficulty in com- 
ing to the same result, if the foreclosure be 
by the survivor; for that would be to turn 
the estate from a trust into a use by the 
mere act of foreclosure. Indeed, in England, 
an inference in case of mortgages is com- 
monly deduced in favour of tenancies in 
common, rather than the reverse, at least to 
the extent of holding the debt not subject 
in equity to survivorship. See 2 Pow. Mortg. 
p. 699, c. 15; Bac. Abr. "Mortgage," D, 2; 
Partridge v. Pawlet, 1 Atk. 467, 2 Atk. 55; 
Lake v. Craddock, 3 P. Wms. 15S. Thus in 
Rigden v. Vallier, 2 Ves. Sr. 25S, 3 Atk. 731, 
Lord Hardwicke said, "This court has taken a 
latitude in construing a tenancy in common, 
without the words, 'equity to be divided,* 
on the foot of the intent; and therefore 
determined, that if two men jointly and 
equally advance a sum of money on mort- 
gage, suppose in fee, and take a security, 
and take that security to them and their 
heirs without any words, 'equally to be di- 
vided between them,' there shall be surviv- 
orship; and so, if they were to foreclose the 
estate, the estate should be divided between 
them, because their intent is presumed to 
be so." So that his lordship held the fact 
of its being a mortgage repelled in England 
the notion of its being a joint tenancy. A 
fortiori, one should suppose, it ought to be 
repelled under the statute of Rhode Island. 
Sitting in Massachusetts, I should feel my- 
self bound by the construction given by the 
local courts to their own statute; but sitting 
in another state, I am at liberty to adopt 
such a construction, only so far as it is built 
upon satisfactory reasoning. I cannot way, 
that the case of a mortgage "clearly and 
manifestly" shows the conveyance to be in- 
tended to be a joint tenancy. The incon- 
veniences of such a construction in case of 
a foreclosure after survivorship appear to 
me not inconsiderable; and I can perceive no 
ground of convenience, as to the remedy, 
sufficient to justify an inference of the in- 
tent of the parties to create a joint tenancy. 
On the contrary, my judgment follows that 
of Lord Hardwicke, in construing the inten- 
tion to be to create a tenancy in common. 
The defendant, Jeremiah Phillips, was not 
then, in virtue of his survivorship, entitled 
to the whole estate. He was but a tenant 
in common with the other grantees, and 
ultimately only with Job Randall, the father, 
whose title the plaintiff possesses. But if 
the law were otherwise, it would not, in the 
eye of a court of equity, materially change 
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the posture of the present case- It is clear, 
that the mortgage was intended to secure 
the advances made by each of the grantees; 
and though the title to the estate might, in 
a. case of joint tenancy, survive at law, it 
would in equity he held as a trust for the 
"benefit of the representatives of the de- 
ceased mortgagees to the extent of their 
interests in the debt, secured by the mort- 
gage. The case of Petty v. Styward, 1 Ch. 
R. 57, 1 Eq. Cas. Abr. 290, is directly in 
point, if, indeed, the inference would not 
be irresistible from the nature of such a 
transaction. See, also, 2 Pow. Mortg. 699. 
This point, indeed, is of itself of minor con- 
sequence in the cause, for if the plaintiff is 
the exclusive assignee of the equity of re- 
demption, he is entitled to maintain his bill 
to redeem, and the defendants are entitled 
to nothing more than the balance of their 
debt, if any is now due to them. 

The more important point is, whether the 
assignment by William West, set up in the 
bill, is good ahd valid in point of law. First, 
it is said, that it was a mere voluntary con- 
veyance without any consideration to sup- 
port it If it were so, still it is not per- 
ceived, how it would help the defendants. A 
voluntary conveyance is sufficient to pass an 
equity of redemption, so as to entitle the 
assignee to redeem. It is of no consequence 
to the mortgagee how the party obtained his 
title, or what is the consideration for it, if, 
as to him, it is a legal- assignment If his 
debt is paid, any farther inquiry is wholly 
immaterial to his interests. But the assign- 
ment itself purports to be for the valuable 
consideration of $1000, the receipt whereof 
is in the deed itself acknowledged by the 
assignor. The assignor could not be permit- 
ted to aver against the very terms of his 
deed, that he never received any considera- 
tion, if he were now attempting to contro- 
vert it; and, a fortiori, it does not lie in 
the mouth of a stranger to make that ob- 
jection, whatever might be the right of cred- 
itors. Then again it is said, that the assign- 
ment was fraudulent and void, because it 
was intended merely to make the assignor 
a witness by a pretended sale in fraud of 
the parties claiming Jenks's mortgage. As- 
suming the fact to be, as it is contended, 
still such a deed, made for such a purpose, 
is not a mere nullity. It is good as between 
the parties, and binds them and their privies. 
It may be avoided by any third persons, 
whose interests are intended to be defeated 
by it; but it is not absolutely vo:d. The 
general doctrine is, that a conveyance in 
fraud of the law binds parties and privies, 
and cannot be acted upon, so far as respects 
them, as a nullity. There is nothing in the 
present case to extract it from the opera- 
tion of this principle. But how is tha as- 
signment proved to be in fact fraudulent? 
Independently of the testimony of the heirs 
-of William West, there is nothing in the 
cause, from which such a conclusion can 



be justly deduced. Their testimony has been 
objected to, upon the ground of its incom- 
petency on account of their interest The 
objection appears to me well founded. They 
are directly interested in the matter in issue. 
If the assignment be set aside, as void, their 
title to the equity of redemption, as heirs, 
is completely established. So that, in effect, 
they are now to testify directly to their own 
interest and title. Under such circumstan- 
ces I thiuk their testimony inadmissible. At 
law it has been held, that a party, claiming 
a right to the thing in controversy, is an 
incompetent witness to establish that right. 
See Buekland v. Tankard, 5 Term R. 578. 
Whether this rule be universally correct, it 
is not necessary to inquire; but if, as in the 
present case, the testimony establishes the 
right of the witness, as an heir, it appears 
to me, that he has a direct interest in the 
event by defeating the plaintiff. It has 
been stated, in a late work on Evidence, that 
a devisee is not a competent witness in a 
suit by another devisee against the heir to 
establish the sanity of the testator. 1 Phil. 
Ev. p. 50, c. 5, § 1. That is precisely like 
the present case, in principle. If the plain- 
tiff should not succeed in the present suit, 
his equity of redemption will be entirely de- 
feated. The heirs of William West will there- 
by indirectly obtain a power to sell and 
release it; and thus by their own testimony 
vest in themselves a valuable interest Nor, 
as at present advised, do I perceive, in such 
an event, what remedy the plaintiff could 
have against them; at least, it would be 
attended with serious difficulties and em- 
barrassments. 

Another objection is, that the assignment 
is not sufficient to carry the legal estate in 
Rhode Island, the execution not being at- 
tested by any witness. This objection was 
taken in West v. Randall [Case No. 17,424], 
and overruled by the court. It Is unneces- 
sary to add any thing to the reasoning there 
stated on this point, as, upon farther reflec- 
tion, it has my entire assent. And if the 
law were otherwise, the answer given to the 
objection in that case would be decisive 
here, that the assignment is a sufficient con- 
tract to assign, the defeasance, and to create 
a right to compel a legal conveyance of the 
estate. Under such circumstances, the de- 
fendants would be in no jeopardy by receiv- 
ing payment of the debt due on the mort- 
gage, and surrendering the estate to the 
equitable owner, leaving him and the heirs 
to contest their ulterior rights. 

My opinion on the facts is, that the execu- 
tion of the assignment is sufficiently proved, 
and that it is of' legal validity to pass the 
whole title to the equity of redemption at 
law, as well as in equity. (The judge here 
commented on the facts at large.) 

As to the. allegations in the answer, that 
Smith's share was purchased on joint ac- 
count, and the assignment of the equity, if 
made at all, was on joint account, for the 
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benefit of the defendant, Jeremiah Phillips, 
as well as Job Randall, it is sufficient to 
say, that they are not supported by the 
proofs. Being independent statements, not 
responsive to the charges in the bill, the an- 
swers are not evidence to establish them. 

Upon the whole, my opinion is, that by the 
assignment, the plaintiff has a right to re- 
deem the estate in the possession of the de- 
fendants on payment of the mortgage mon- 
ey, and I shall so decree accordingly. An 
account must be taken between the parties 
before a master; and upon his report the 
cause will stand for a farther decree. De- 
cree accordingly. 
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RANDALL et al. v. RHODES et al. 

[1 Curt. 90.] i 

Circuit Court, D. Rhode Island. Nov. Term, 
1851. 

Sale — Prior Representations — Memorandum of 
Sale — "Warranty. 

1. If a representation is made in the course 
of a negotiation for a sale, and the contract of 
sale is afterwards reduced to writing and 
signed, and does not contain the representation, 
it is excluded from the contract, and does not 
amount to a warranty. 

[Cited in Buchtel v. Mason Lumber Co., Case 
No. 2,077; Ottawa Bottle & Flint Glass Co. 
v. Gunther, 31 Fed. 211.] 

2. Where a writing was signed, which stated 
that a sale had been made, and described the 
article sold, and the price and terms of credit, 
it was held to be the written contract of sale; 
and that renresentations in letters, written be- 
fore the making of the contract, and not re- 
ferred to therein, could not be received to prove 
a warranty. 

[Cited in Conant v. National State Bank. 121 
Ind. 326. 22 N. E. 250; Cushing v. Rice, 
46 Me. 310. Cited in brief in Richards v. 
Fuller, 37 Mich. 1G3.] 

This was an action of assumpsit, founded 
on a warranty that a vessel, called the Baltic, 
was built mostly of white oak timber. It ap- 
peared that, in July, 1851, negotiations for a 
sale of the vessel were had between the par- 
ties, through the agency of W. W. Brown, a 
ship-broker, who was originally employed by 
the plaintiffs, but was subsequently author- 
ized by the defendants to mase a sale, at a 
price fixed by them. While the negotiations 
were going on, Brown wrote, to the plaintiffs 
several letters, one of which contained a rep- 
resentation that the vessel was built mostly 
of white oak timber. The plaintiffs applied 
for permission to bore the vessel, to ascertain 
her materials and their soundness, but the 
defendants refused to allow this to be done. 
On the 12th of July, 1851, the sale was agreed 
on, and the defendants signed a written 
memorandum, which was as follows:— "Provi- 
dence, July 12, 1851. We have sold to Ran- 
dall & Stead, this day, through W. Whipple 
Brown, the bark Baltic, now at East Boston, 

i [Reported by Hon. B. R. Curtis, Circuit 
Justice.] 



for twelve thousand eight hundred dollars, to 
be paid next Tuesday, as follows: twenty- 
five hundred dollars cash, their note, thirty 
days, interest added, for five thousand one 
hundred and fifty dollars, indorsed by Thom- 
as J. Stead, of this city, and their note for 
five thousand one hundred and fifty dollars, 
interest added, sixty days, indorsed by Thom- 
as J. Stead. Full packages of beef, pork, 
bread, and flour are to be taken out by the 
owners, all other small stores belonging with 
the vessel. (Signed) J. & P. Rhodes." A 
corresponding paper, setting forth the pur- 
chase, was signed by the plaintiffs. The 
breach relied on was, that only a small part 
of the frame of the bark was found, on ex- 
amination, to be white oak. 

Ames & Jenckes, for plaintiffs. 
Carpenter & Bradley, for defendants. 

CURTIS, Circuit Justice. There is no doubt 
that a representation, intended by the vendor 
as a warranty, and acted on as such by the 
vendee, amounts in law to a warranty; and 
it is also well settled that such representa- 
tion so operates, although made during the 
treaty for a sale, and some days before the 
sale was finally agreed upon, if it appear that 
it was not withdrawn, and the contract of 
sale did not exclude it from Its terms. But 
the question now presented is, whether the 
representation relied on was not excluded 
from the contract of sale, so as to form no 
part thereof. It is not contained in the writ- 
ten memorandum, signed by the defendants. 
Now, the general rule is that, when negotia- 
tions have terminated in a written contract, 
the parties thereby tacitly affirm that such 
writing contains the whole contract, and no 
new terms are allowed to be added to it by 
extraneous evidence. But it is argued that this 
memorandum is not the written contract of 
sale; that it contains only a statement of the 
fact that a sale has been made, and a descrip- 
tion of the thing sold, the price and terms of 
credit. But this is all that is necessary to 
make a complete contract of sale; and to as- 
sume that any thing more existed, and allow 
it to be shown, would violate the rule above 
stated. It is true that, in Bradford v. Manly, 
13 Mass. 139, and Hastings v. Lovering, 2 
Pick. 214, it was held, that a bill of parcels 
was not the contract of sale, it being intend- 
ed, as the court says, in the first of those 
cases, only as a receipt for the price, and not 
to show the terms of the bargain. But here 
the writing could not .have been intended for 
a receipt, and must have been intended to set 
forth, what it does set forth, a contract of 
sale; and, if so, it must be taken to embrace 
the whole contract, and consequently a war- 
ranty was not one of its terms. 

It is argued that the reference to Brown, 
contained in the contract, may be sufficient 
to incorporate into it the letters which he 
wrote in the course of his agency, and which 
led to the making of the contract. These let- 
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ters might have been so referred to as to 
make their contents part of the contract; but 
to have this effect, the contract must show 
that such was the intention of the parties. 
This intention does not appear by the refer- 
ence to Brown's agency. The natural mean- 
ing of that reference is, only that Brown was 
the agent through whom the contract of sale, 
shown by the writing, was negotiated. There 
is nothing to show that the parties agreed to 
make all he had done and said part of the 
contract. 

I am of opinion that the plaintiffs are not 
entitled to recover; and, unless they elect to 
become nonsuit, the jury will be directed ac- 
cordingly. See Lamb v. Crafts, 12 Mete. 
[Mass.] 354. 

The district judge concurred in the opinion, 
and the plaintiffs became nonsuit 
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RANDALL v. The ZEBRA. 

[N. Y. Times, Nov. 8, 1861.] 

Circuit Court, S. D. New York. 1861. 

Collisions— Absence op Lookout— Cause of 
Collision. 

[Absence of a lookout, unless shown to have 
contributed to the collision, does not render 
liable a vessel which is otherwise faultless.] 

[Appeal from the district court of the 
United States for the Southern district of 
New York. 

[This was a libel for collision by J. Orlando 
Randall, owner of the Planet, against the 
sloop Zebra. The libel was dismissed (un- 
reported). Libelant appeals.] 

Stoughton & Jenness, for libelant. 
Mr. Morton, for appellant. 

NELSON, Circuit Justice. The libel is filed 
in this case against the Zebra, to recover 
damages for a collision off the southern 
point of Hart's Island, at the head of the 
East river. Both vessels, the Planet and Ze- 
bra, we-e bound for the eastward; the lat- 
ter had come out of Cow Say, on the Long 
Island shore, and was making her way to a 
point between City Island and Hart's Island, 
on the opposite side of the river. The Planet 
had passed City Island and the southern 
point of Hart's Island, making her way in- 
to the Sound. The wind was strong from 
the northwest, or a little north of north- 
west, the Zebra close hauled to the wind, 
the Planet, perhaps, two points free on the 
20fed.oa!s. — 16 



larboard, and the Zebra on the starboard 
tack; and, while thus beating across the 
river, they came in contact, the stem of the 
Zebra striking "the starboard side of the 
Planet, some twelve or fifteen feet from her 
stern. It is claimed, on the part of the 
Planet, that the Zebra was to the leeward, 
and that she was justified in the attempt to 
pass her on her starboard side; and that the 
Zebra should have borne away, and not kept 
her course till the collision happened. The 
Zebra insists she was on the privileged 
tack, and was bound to keep her course, and 
had a right to assume that the Planet would 
obey the rule of navigation, bear away, and 
pass on the larboard side. The court below 
found that the line of the two vessels was 
in nearly opposite directions, head to head, 
and although there is some conflict in the 
evidence on this point, we are inclined to 
think the weight of it is with the finding be- 
low. 

The truth of the case undoubtedly is that 
the hands on board the Planet did not see 
the other vessel after she came out of Cow 
Bay, some half or three-quarters of a mile 
off, having been engaged in reefing the 
mainsail preparatory to entering the Sound, 
notwithstanding the strength of the wind. 
If they had seen her, the collision could have 
been easily avoided by falling away before 
the wind. And the same may also be said 
of the hands on the Zebra, as they were en- 
gaged with the chains preparatory to com- 
ing to anchor under the shelter of the is- 
lands till the wind subsided. But we cannot 
say, if the Zebra had had a lookout who 
could have seen the opposite vessel, her 
course could have been properly changed; 
for, if she had fallen away before the wind, 
and the collision had occurred, the very 
manceuver would have been decisive that 
she was in fault. It is possible, if she had 
seen the Planet that in the pressure of im- 
pending danger she might have used her 
helm in a way to avoid, or, at least, to have 
modified the blow; and this she woiild have 
been bound to do, even if the other vessel 
was wholly in fault; but we think this pos- 
sible ability to relieve the oilier from her 
own fault in the emergency too slight a 
ground upon which to charge her with any 
portion of the loss. The duty of the vessel 
without fault at the moment of impending 
danger is an imperfect one, not capable of 
being reduced to any fixed rules; and can 
only be entitled to weight or consideration 
in a case where it is clearly shown that 
some movement had been omitted that 
might have been adopted to avoid the catas- 
trophe at the moment of its occurrence. The 
decree below affirmed. 
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Circuit Court, D. Virginia. Nov. Term, 1833. 

Officer— Acting Purser in Navy— Settlement 

of Accounts — Power to Ordek Re-Settle- 

mext— Habeas Corpus— Constitutional Law. 

1. A party was arrested and held in custody, 
by virtue of a distress warrant, issued from the 
treasury department, under an act of congress 
passed the 15th of May, 1820 [3 Stat. 592], 
"to provide for the better organization of the 
treasury department." The act provides in 
substance, for the issuing of this warrant by 
the agent of the treasury, against all military 
and naval officers, &c, charged with the dis- 
bursement of the public moneys, who shall 
fail to pay and settle their accounts at the 
treasury department. The party now in custo- 
dy, was a lieutenant in the navy of the United 
States, and had officiated as acting purser of a 
national ship, supplying a vacancy occasioned 
by the death of the regularly commissioned 
purser of the ship, on the Mediterranean sta- 
tion, and had executed no official bond as purser. 
On his return to the United States, he had set- 
tled his account at the proper department, viz., 
in 1828; and in 1833, the then fourth auditor, 
opened and re-stated his account, on the ground 
that it had been erroneously settled in the first 
instance, and the account, as re-stated, ex- 
hibited a large balance against the party, due 
to the United States. Upon this re-stated ac- 
count, the distress warrant was issued, by vir- 
tue whereof, the party was arrested and was 
brought up under a writ of habeas corpus, di- 
rected to the officer, who executed the warrant 
and held the petitioner in custody. Meld, that 
the account of the petitioner as acting purser, 
having been once stated, and settled at the 
treasury department, the law invests the au- 
ditor with no power to open and re-settle it, of 
his own mere authority. The act creates a 
special and limited jurisdiction, and after the 
accounts of any of the class of officers on whom 
it was intended to act, have been adjusted, how- 
ever erroneously, that special jurisdiction is 
functus officio, and any process issued upon a 
re-settlement of such accounts, is absolutely 
null and void. Per Barbour, J. 

[Cited in brief in State v. Auditor, 61 Mo. 
264.] 

2. The act of congress authorizing the writ of 
habeas corpus to be issued, "for the purpose of 
inquiring into the cause of commitment," ap- 
plies as well to cases of commitment under civil 
as to those under criminal process. Per Bar- 
bour, J. 

[Cited in Re Reynolds, Case No. 11,722; Re 
Barry, 42 Fed. 124, 125, 136 U. S. 613, 
note; King v. McLean Asylum of Massa- 
chusetts General Hospital, 12 C. C. A. 145, 
64 Fed. 343, 345.] 

[Cited in Bell v. State, 4 Gill, 305.] 

3. The decision of a question involving the 
constitutionality of an act of congress, is one 
of the gravest and most delicate of the judi- 
cial functions, and while the court will meet 
the question with firmness, where its decision 
is indispensable, it is the part of wisdom, and 
a just respect for the legislature, renders it 
proper to waive it, if the case in which it arises, 
can be decided on other points. Per Curiam. 

[Cited in Moore v. Supervisors of Wetzel Co., 
18 W. Va. 639; Weimer v. Bunbury, 30 
Mich. 218; Elliott v. Oliver, 22 Or. 44, 29 
Pac. 2.1 

4. Assuming that the act, under which this 
arrest was made, does not violate the constitu- 
tion of the United States, which declares, that 
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"the judicial power of the United States, shall 
be vested in one supreme court, and in such in- 
ferior courts as congress shall from time to 
time, ordain and establish. The judges, both 
of the supreme and inferior courts, shall hold 
their offices during good behaviour," and ex- 
tends the judicial power to "controversies to 
which the United States shall be a party;" yet, 
the authority vested by this law in certain 
agents of the treasury, and all acts done in pur- 
suance thereof, are purely ministerial. The 
statement or certificate, authorized by the act, 
is not a judgment, and the warrant which co- 
erces payment, is not judicial process. They are 
ministerial acts, (for, otherwise, they could not 
be sustained,) and the general principles of 
construction require, that the authority vested 
by the act, shall be strictly and literally pur- 
sued. Per Marshall, C. J. 

[Cited in U. S. v. New Bedford Bridge, Case 
No. 15,867; Re Barry, 42 Fed. 120, 121, 
136 U. S. 60S, note.] 

TCited in Batchelder v. TVhitcher, 9 N. H. 243; 
Ex parte Griffiths, 118 Ind. 86, 20 N. E. 
513.1 

5. The act does not apply, in sound construc- 
tion, to everv commissioned officer of the army 
or navy of the United States, to whose hands 
any public money may be entrusted, but only to 
those regularly appointed disbursing officers, 
who have given official bonds, with sureties for 
the faithful discharge of the duties of their 
office; it does not embrace a mere acting purser 
in the navy. Per Marshall, C. J. 

6. The construction put by the eourt upon this 
act. does not affect the responsibility of a tem- 
porary acting disbursing officer of the army 
or navy, but simply denies his liability to the 
particular process authorized by the act. The 
responsibility of such an officer, is precisely the 
same, with that of the regularly appointed offi- 
cer, who has given his official bond with surety, 
and if his account has been erroneously settled, 
it may be opened, and any balance remaining 
due from him xo the United States, may be re- 
covered in a regular course of legal proceeding. 
Per Curiam. 

TCited in Blake's Case, 106 Mass. 504.] 

7. In case of an erroneous settlement, a bill 
in equity would lie to surcharge and falsify, 
as in the case of a settled account between in- 
dividuals; and quaere, if even at law, though 
the settled account would be prima facie evi- 
dence, the true balance might not be recovered 
upon proving mistakes and omissions? Per 
Barbour, J. 

The petitioner, Robert B. Randolph, was 
brought into court by virtue of a writ of ha- 
beas corpus, directed to the marshal of the 
Eastern district of Yirginia, requiring him to 
have the body of the petitioner, late acting 
purser of the United States frigate Constitu- 
tion, and who was detained under the custody 
of the marshal, together with the cause of 
his being taken and detained, before the 
judges of this court The writ was issued on 
the 3d of December, 1833, and "was made re- 
turnable on the following day. The marshal, 
in his return, stated that, before the service 
of the writ of habeas corpus, there was a cer- 
tain warrant sent to him by the solicitor of the 
treasury of the United States, against the goods 
and chattels, lands, tenements, and heredita- 
ments, and the body, of Robert B. Randolph, 
late acting purser of the United States frigate 
Constitution, for a certain debt due by the 
said Randolph to the United Staes, by an ac- 
count stated, which account stated, was sent 
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"by the solicitor along -with the warrant; that 
not finding goods and chattels of the said 
Robert B. Randolph to satisfy the debt, he 
Arrested and took his body into custody, in 
obedience to the mandate of the warrant, on 
the 13th day of November, 1833: that these 
■were the causes of the arrest and detention 
of the said Robert B. Randolph, whose body 
he had ready, as by the writ of habeas corpus, 
he was commanded. The warrant and the 
■stated account referred to by the returning 
officer, were annexed to the return. The 
warrant was in the following words:— "Ed- 
mund Christian, Esq., United States Marshal 
for the Eastern District of Virginia:— "Where- 
as, Robert B. Randolph, late acting purser of 
the United States frigate Constitution, stands 
indebted to the United States, in the sum of 
^25,097.83, agreeably to the settlement of his 
account, made by the proper accounting offi- 
cers of the treasury, a copy of which is here- 
with enclosed: And, whereas, the said Rob- 
ert B. Randolph, having failed to pay over, 
according to the act of congress passed the 
15th day of May, 1820, entitled, 'An act to 
provide for the better organization of the 
treasury department,' the said sum of S25,- 
097.83: These are, therefore, in pursuance of 
the said act, to command you to proceed im- 
mediately, to levy and collect the said sum of 
$25,097.83, by distress and sale of the goods 
and chattels of the said Robert B. Randolph, 
giving ten day's previous notice of such in- 
tended sale, by affixing an advertisement of 
the articles to be sold, at two or more public 
places in the town or county, where the 
said goods and chattels may be taken, or in 
the town or county where the owner of such 
goods and chattels may reside; and should 
there not be found sufficient goods and chat- 
tels to satisfy the said sum of $25,097.83, re- 
maining due and unpaid as aforesaid,- you 
are hereby commanded to commit the body 
of the said Robert B. Randolph to prison, 
there to remain until discharged by due 
■course of law. And should the said Robert B. 
Randolph be committed to prison, as afore- 
said, or if he abscond, and goods and chattels 
sufficient to satisfy the said sum of 825,097.83 
be not found, you are hereby further com- 
manded to levy upon, and expose to sale at 
public auction, for ready money, to the high- 
est bidder, the lands, tenements, and heredita- 
ments of the said Robert B. Randolph, or so 
much thereof as may be necessary to satis- 
fy the said sum of §25,097.83, or whatever 
sum there may remain due and unpaid after 
you shall have given notice of said sale, for 
at least three weeks prior to its taking place, 
in not less than three public places in the 
county or district where such real estate is 
situate. And all moneys which may remain 
of the proceeds of such sales, after satisfying 
the said sum of 525,097.83, and paying the 
reasonable costs and- charges of the sale, 
you are required to return to the proprietor or 
proprietors of the land, or real estate sold as 
aforesaid. And, whatever you may do in 



obedience to this warant, make return thereof 
to this office, and for your so doing, this shall 
be your sufficient authority. (Signed) Y. 
Maxey, Solicitor of the Treasury." 2 

2 It is essential to the proper understanding 
of this anomalous proceeding against Robert B. 
Randolph, that the 2d and 3d sections of the 
act on which it is founded, should be inserted 
entire. They are as follows: 

"See. 2. That from and after the 30th day of 
September next, if any collector of the revenue, 
receiver of public money, or other officer, who 
shall have received the public money before it 
is paid into the treasury of the United States, 
shall fail to render his account, or pay over the 
same, in the manner, or within the time, re- 
quired by law, it shall be the duty of the first 
comptroller of the treasury, to cause to be stat- 
ed, the account of such collector, receiver of 
public money, or other officer, exhibiting truly, 
the amount due to the United States, and certi- 
fy the same to the agent of the treasury, who 
is hereby authorized and required to issue a war- 
rant of distress against such delinquent offi- 
cer and his sureties, directed to the marshal of 
the district in which such delinquent officer and 
his surety or suieties shall reside; and where 
the said officer, and his surety or sureties shall 
reside in different districts, or where they or 
either of them, shall reside in a district other 
than that in which the estate of either may be 
situate, which may be intended, to be taken and 
sold, then such warrant shall be directed to the 
marshals of such districts, and to their depu- 
ties, respectively; therein specifying the amount 
with which such delinquent is chargeable, and 
the sums, if any, which have been paid. And 
the marshal, authorized to execute such war- 
rant, shall, by himself or by his deputy, pro- 
ceed to levy and collect the sum remaining due, 
by distress and sale of the goods and chattels 
of such delinquent officer, having given ten 
days' previous notice of such intended sale, by 
affixing an advertisement of the articles to be 
sold at two or more public places in the town 
or county where the said goods or chattels were 
taken, or in the town or county where the own- 
er of such goods or chattels may reside; and if 
the goods and chattels be not sufficient to satisfy 
the said warrant, the same may be levied upon 
the person of such officer, who may be commit- 
ted to prison, there to remain, until discharged 
by due course of law. Notwithstanding the 
commitment of such officer, or if he abscond, or 
if goods and chattels cannot be found sufficient 
to satisfy the said warrant, the marshal or his 
deputy may, and shall proceed to levy and col- 
lect the sum which remains due by such delin- 
quent officer, by the distress and sale of the 
goods and chattels of the surety or sureties of 
such officer, having given ten days" previous 
notice of such intended sale, by affixing an ad- 
vertisement of the articles to be sold, at two or 
more public places in the town or county where 
the said goods or chattels were taken, or in the 
town or county where the owner of such gooUs 
or chattels resides. And the amount due by 
any such officer, as aforesaid, shall be, and the 
same is hereby declared to be, a lien upon the 
lands, tenements, and hereditaments, of such 
officer and his sureties, from the date of a levy 
in pursuance of the warrant of distress issued 
acainst him or them, and a record thereof made 
in the office of the clerk of the district court of 
the proper district, until the same shall be dis- 
charged according to law. And for want of 
goods and chattels of such officer, or his surety 
or sureties, sufficient to satisfy any warrant of 
distress issued pursuant to the provisions of 
this act, the lands, tenements, and . heredita- 
ments, of such officer, and his surety or sure- 
ties, or so much thereof as may be necessary 
for that purpose, after being advertised, for at 
least three weeks, in not less than three pub- 
lic places, in the county or district where such 
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Tlie stated account which was the basis of 
the warrant, was also annexed to the mar- 
shal's return. It purports to he a re-settle- 
ment of Robert B. Randolph's account, as 
acting purser of the frigate, Constitution; the 
former account, as was alleged, having been 
settled erroneously, and the errors and omis- 
sions in the former account being corrected 
in the re-stated account The resettled ac- 
count, composed for the most part of items, 
which had, on the former settlement been al- 
lowed as credits, exhibited a balance against 
Robert B. Randolph, of $25,229.17 "being for 
money received by him, at Port Mahon, on 
or about the 3d of April, 1S28, for which he 
has not accounted, for slop clothing, and Ger- 
man linen, for which he claimed, and has ob- 
tained, an erroneous credit in the settlement 
of his account, and per advances to the offi- 
cers and men of the frigate Constitution, for 
his pay roll; as it appears that portions of 
said advances were made out of the money 

real estate is situate, prior to the time of sale, 
may, and shall be sold by the marshal of such 
district or his deputy; and for all lands, tene- 
ments, or hereditaments, sold in pursuance of 
the authority afoiesaid, the conveyance of the 
marshals or their deputies, executed in due 
form of law, shall give a valid title against all 
persons, claiming under such delinquent officer, 
or his surety or sureties. And all moneys 
which may remain of the proceeds of such sales, 
after satisfying the said warrant of distress, 
and paying the reasonable costs and charges of 
the sale, shall be returned to such delinquent 
officer, or surety, as the case may De: provided, 
that the summary process herein directed shall 
not affect any surety of any officer of the Unit- 
ed States, who became bound to the United 
States before the passing of this act; but each 
and every such officer shall, on or before the 
30th day of September next, give new and suf- 
ficient sureties for the performance of the du- 
ties required of such officer. 

"Sec. 3. That, from and after the 30th day of 
September next, if any officer employed, or who 
has heretofore been employed, in the civil, mili- 
tary, or naval departments of the government 
to disburse the public money appropriated for 
the service of those departments, respectively, 
shall fail to render his accounts, or to pay over, 
in the manner, and in the times, required by 
law. or the regulations of the department to 
which he is accountable, any sum of money re- 
maining in the hands of such officer, it shall be 
the duty of the first or second comptroller of 
the treasury, as the case may be, who shall be 
charged with the revision of the accounts of 
such officer, to cause to be stated and certified, 
the account of such delinquent officer, to the 
agent of the treasury, who is hereby authorized 
and required immediately to proceed against 
such delinquent officer, in the manner directed 
in the preceding section, all the provisions of 
which are hereby declared to be applicable to 
every officer of the government, charged with 
the disbursement of the public money, and to 
their sureties, in the same manner, and to the 
same extent, as if they had been described and 
enumerated in the said section: provided, nev- 
ertheless, that the said agent of the treasury, 
with the approbation of the secretary of the 
treasury, in cases arising under this or the pre- 
ceding section, may postpone, for a reasonable 
time, the institution of the proceedings required 
by this act, where, in his opinion, the public in- 
terest will sustain no injury by such postpone- 
ment." 

3 Story's Laws U. S. pp. 1791-1793, c. 107. 
[3 Star. 592], 



and stores of purser Timberlake, and other 
portions out of the ship's stores, for which 
he, (Lieutenant Randolph,) has not account- 
ed; it being impossible for any one, except 
hhnself, to separate the items, as it appears 
from the statement and vouchers herewith 
transmitted for the decision of the second 
comptroller of the treasury thereon." The ac- 
count was certified by Amos Kendall, fourth 
auditor, and also by J. B. Thornton, second 
comptroller of the treasury. There is an un- 
explained discrepancy between the re-stated 
account and the warrant, the account claiming 
$131.34, more than the warrant. This dis- 
crepancy, however, does not seem to have at- 
tracted the attention, either, of the court or 
the counsel. 

The case was argued by Mr. Robertson, 
late attorney general of Virginia, and Mr. 
Leigh, on behalf of the petitioner, and by Mr. 
R. C. Nicholas, on the part of the United 
States. 

Mr. Robertson said, that as Mr. Nicholas 
had consented to appear on behalf of the 
United States, he would now present to the 
court two documents, that morning received 
from "Washington: they were authentic copies 
of the accounts of Lieutenant Randolph and 
of John B. Timberlake, as settled at the 
treasury, respectively, in 1828 and 1829. Be- 
fore going into the argument, he would in- 
quire, whether the counsel representing the 
United States would admit a fact which he 
considered important to the justice of the 
case, and believed to be one of general noto- 
riety: That Lieutenant Randolph had never 
been duly appointed purser, but had tempora- 
rily acted in the place of the deceased purser, 
Timberlake, in pursuance of the verbal order 
of his commanding officer? 

Mr. Nicholas observed, that he appeared in 
the ease at the request of the court, as amicus 
curiae, and did not feel himself at liberty to 
make any admissions. 

Mr. Robertson said, he should then insist 
that the fact sufficiently appeared from the 
evidence in the case; but if not, that the bur- 
den of proof rested on those by whom Lieu- 
tenant Randolph had been imprisoned, to 
show that he was an officer, within the mean- 
ing of the law under which the arrest had 
been made. He would now proceed to lay 
before the court, the grounds upon which he 
considered the petitioner entitled to his dis- 
charge, under the habeas corpus heretofore 
awarded. The first position he should en- 
deavour to maintain was, that the act of con- 
gress, under colour of which Lieutenant Ran- 
dolph had been deprived of his liberty, was 
unconstitutional, null, and void. 

Mr. Robertson said, when we looked to the 
constitution of the United States, we could 
not fail to be struck with its multiplied pro- 
visions for the security of personal rights, its 
framers sought, as far as possible, to guard 
against all abuses of power. With that view, 
they had secured to the citizen, the privilege 
of the writ of habeas corpus. They had for- 
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"bidden ex post facto laws, and bills of at- 
tainder; laws abridging the freedom of re- 
ligion, of the press, and of speech. In all 
■criminal prosecutions, they bad provided for 
the accused, a speedy trial before an impar- 
tial jury: and bad declared that no man 
should be deprived of life, liberty, or prop- 
erty, without due process of law. He advert- 
ed to these provisions of the. constitution- 
there were others equally strong, and more 
directly apposite to the question before the 
■court, which would be the subject of special 
notice— as evincing the deep anxiety of its 
f ramers, to protect the people against the op- 
pression of the government. Vain, indeed, 
had all their efforts proved, if the proceed- 
ings, now under the view of the court could 
be upheld, and an American .citizen, without 
a judicial trial, subjected, for any cause, to 
perpetual imprisonment, by the mandate of a 
subordinate executive officer. 

Among the means adopted to attain the 
great object in view, was the separation, 
with some few exceptions, of the legislative, 
■executive, and judicial, departments. By ar- 
ticle 2, § 1, it was declared that the executive 
power should be vested in a president or the 
United States. By article 3, § 1, that the 
judicial power should be vested in one su- 
preme court, and such inferior courts, as con- 
gress might ordain and establish; and that 
the judges should hold their offices during 
good behaviour. The second section of the 
same article, declares that the judicial power 
shall extend to all cases in law or equity, 
arising under the constitution and laws of the 
United States; and still more definitely, "to 
controversies to which the United States shall 
be a party." Does not the law, in question, 
confer judicial powers on the executive, and 
give to that department the decision of con- 
troversies, to which the United States are a 
party? It authorizes "a comptroller of the 
treasury to state the accounts of certain of- 
ficers, and certify the same to the agent of 
the treasury, (not to the solicitor,) who, there- 
upon, is required to issue a warrant of dis- ' 
tress against the delinquent, and his sureties. 
The statement of an account, and the issuing 
of process, it may be contended, requires no 
exercise of judicial power, but are the appro- 
priate duties of ministerial officers, of com- 
missioners, and of clerks. But commissioners 
and clerks are the ministerial officers of 
courts of justice. Their acts may be set 
aside; or, if approved, become essentially the 
acts of the courts which sanction them. To 
state the accounts, and issue the process au- 
thorized "by the law in question, necessarily 
implies the exercise of judicial functions. It 
involves the power to receive or reject evi- 
dence; to determine its credibility and com- 
petency; to decide all questions of law and 
fact that may arise; to give a certificate of 
the sum due, equivalent in its effect to a judg- 
ment; and to award final process In the na- 
ture of an execution. It' cannot be denied, 
that controverted questions of law and fact 



may often arise in the settlement of these ac- 
counts. If, to settle such accounts and issue 
such process be not the proper function of the 
judiciary, it would be difficult to conceive 
any controversy whatever, of a civil nature, 
not between the United States and its officers 
merely, but between man and man, arising 
under the constitution and laws of the United 
States, the cognizance of which might not be 
wrested from that department, and in the 
place of judges, versed in the laws, and re- 
sponsible for the due exercise of their duties, 
transferred to executive agents holding their 
offices at the will of one man. 

The act of congress, Mr. Robertson con- 
tended, was In conflict with that part of the 
eighth article of amendments to the constitu- 
tion, which declared, that cruel and unusual 
punishments should not be inflicted. The 
fact would scarcely be credited by those who 
had not examined the subject, that under 
the warrant it authorized, a public debtor 
might be consigned to interminable imprison- 
ment. There is no provision for his dis- 
charge. The insolvent laws, which give to 
the secretary of the treasury and to the presi- 
dent, authority in certain cases to liberate 
public debtors, do not extend to the case of 
one imprisoned under this treasury warrant. 
He is placed beyond the reach even of ex- 
ecutive mercy, if, indeed, mercy might be ex- 
pected from those who should pursue him 
with the rigors of such a statute. There are 
no means of relief, unless afforded by habeas 
corpus, or by a special act of congress. The 
severity of the law will not be defended, on 
the ground, that it meant to provide a punish- 
ment for a criminal default: for in no crim- 
inal prosecution can a citizen be deprived of 
the trial by jury. It will be said, it was in- 
tended to afford a civil remedy merely. Still, 
whatever it may be termed, perpetual im- 
prisonmentmust be regarded as a punishment 
—not the less a punishment when inflicted for 
debt, than when inflicted for crime. It would be 
regarded as a cruel and unusual punishment 
for a criminal offence of minor grade: how 
much more cruel and unusual, when inflicted 
for that which is not a crime. Or, will it be 
maintained, that every excess of severity may 
be constitutionally practised, under the name 
of civil remedies for civil injuries; and that 
the payment of debts may be enforced by the 
peine forte et dure, or other torture, which 
the constitution does not tolerate as a pun- 
ishment for the most atrocious offence. 

Sir. Robertson said, that the act of con- 
gress was also in violation of the fourth ar- 
ticle of amendments to the constitution, 
which emphatically declare the right of the 
people to be free in their houses, persons, 
and goods, from unreasonable searches and 
seizures; and prohibits all warrants, unless 
upon probable cause, supported by oath or 
affirmation. If any seizure can be regarded 
as unreasonable, surely that must be so con- 
sidered which is made by authority of a sub- 
ordinate executive officer, consigning an in- 
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dividual to endless imprisonment, without 
even the forms of a judicial inquiry. The 
process is, in the law itself, termed a war- 
rant. It is not required to be issued on prob- 
able cause, supported by oath or affirmation. 
The assertion of a treasury officer is taken for 
full proof to justify the seizure of body, land, 
and goods. It may be said that this clause, 
as well as the one before commented on, ap- 
plies to criminal cases only. But, what rea- 
son is there for so narrow an interpretation 
of constitutional regulations in favour of 
liberty? Why shall a warrant in a civil ease, 
not merely to commit, but to incarcerate for 
life, be founded on slighter evidence than one 
in a criminal case, issued solely with a view 
of bringing the party to trial? The warrant 
of distress, it may be thought, resembles a 
capias requiring bail. But they are widely 
different. The requisition of bail is made; 
subject to the control of a court of justice, 
which will guard against abuse. The warrant 
is wholly under the direction of an executive 
officer. Bail is preliminary to a full and fair 
investigation. The warrant is final: it sup- 
poses the party already tried and condemned, 
or, rather, condemned without a trial. It Is 
true, he may apply for an injunction— pro- 
vided he can give security in such sum as the 
court may require. But security will never 
be received in a sum less than the amount 
claimed at the treasury. This, the prisoner 
may be unable to give, and in proportion as 
the demand is unfounded and extravagant, 
will it be difficult for the victim of injustice 
to obtain a hearing of his complaint. 

Mr. Robertson said, there was another pro- 
vision of the constitution^ on which he should 
rely with still greater confidence. It was the 
seventh article of the amendments, by which 
it was declared, that in suits at common law, 
where the value in controversy should ex- 
ceed twenty dollars, the trial by jury should 
be preserved. The framers of the constitu- 
tion were well aware that this mode of trial 
did not belong to the courts of equity and of 
admiralty. But they meant to secure it in 
all cases of any importance, within the or- 
dinary eognizance of the courts of common 
law. To say that the case under considera- 
tion is not a case of common law, because it 
is a summary proceeding by executive of- 
ficers, would be to elude the provision refer- 
red to, and to render it a dead letter. Every 
case at common law, under such an inter- 
pretation, may be converted into a summary 
executive proceeding; and the amendments 
introduced with the deliberate purpose of se- 
curing that mode of trial, in a large and im- 
portant class of cases, will have left it in the 
power of congress to abolish it in all cases 
whatsoever. 

Mr. Robertson said, it was impossible the 
law could be reconciled with the provisions 
of the constitution to which he had referred. 
It had violated them by vesting judicial pow- 
ers in the executive; by transferring to that 
department the eognizance of controversies at 



common law — of controversies to which the 
United States were a party; and by authoriz- 
ing its subaltern agents to issue warrants, un- 
supported by oath or affirmation, whereby 
the person of an American citizen might be 
seized, and doomed to perpetual imprison- 
ment. But if the court should regard the act 
of congress, as warranted by the constitution, 
he should contend that it did not apply to the 
case, and that the proceedings under it had 
been altogether irregular. The act applies 
only to officers who shall have refused to set- 
tle and pay. But Lieutenant Randolph settled 
his account in 1S28, and now held the cer- 
tificate of the proper officer that it w r as then 
closed. Admitting, for the sake of argument, 
there was error in the settlement; the ac- 
counting officers had no right, in the mode 
they had adopted, to open the account anew. 
If they had, there was no limitation to re- 
strain them from so doing as often as they 
pleased, and at any distance of time. Such a 
proceeding might lead to gross injustice and 
abuse. But had the account in this case been 
an original account, it was not such as justi- 
fied the solicitor in issuing a warrant. It 
should have been one, in the words of the 
statute, "exhibiting the amount truly due." 
He referred to. other clauses, showing plainly 
the intent of the law, that this summary pro- 
ceeding should not be adopted, except where 
the true balance was precisely ascertained; 
and the case itself was a striking illustration 
of the propriety of the restriction. Here was 
an account comprising large sums heretofore 
allowed as credits. The two credits in the 
old account constitute the debits of the new. 
Two items amounting to upwards of $12,000, 
were, as the fourth auditor avers, paid in part 
out of the money and stores of Purser Tim- 
berlake, and out of the ship's stores, and are 
re-charged; that Lieutenant Randolph may 
show, what part was paid out of his money 
and stores, and what out of the money and 
stores of Purser Timberlake. These items 
are not mentioned to show the obvious im- 
propriety of the treasury officers using this 
law, as an instrument to adjust the accounts 
of third persons. They are referred to as an 
admission, that Lieutenant Randolph was en- 
titled to a part, at least, of the sum charged, 
and, consequently, that the balance exhibited 
by the accounting officers and for the recov- 
ery of which the warrant of distress had been 
issued, was not truly due. 

Mr. Robertson said, it must be admitted, 
that the act was one of extreme severity. It 
was incumbent, therefore, on those who 
should attempt to enforce it, to bring them- 
selves, in every particular, plainly within its 
letter. He now proceeded to point out oth- 
er irregularities. The warrant stated, that 
Lieutenant Randolph was indebted to the 
United States, in the sum of $2d\097.S3. 
This statement, as he had already remarked, 
was falsified by the admission in the account. 
But the objection he meant now to urge, was. 
that it had not been stated nor shown, on 
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what account the alleged debt was incurred. 
It was not every debt, for the recovery of 
which this summary proceeding was author- 
ized, but such only as should be incurred by 
officers employed to disburse money appro- 
priated for the service of the civil, military, 
or naval, departments. The account consist- 
ed of sums once credited, and now debited; 
but these credits, whatever conjectures They 
might justify, did not disclose the nature of 
the original debt, against which they had 
been received as credits, nor was it shown, 
that that debt was incurred in the disburse- 
ment of money appropriated by congress, for 
any of the departments. Again;— the first 
item of the account, charges Lieutenant Ran- 
dolph with upwards of §11,000, for cash re- 
ceived about the 3d of April, 182S, being the 
amount left by Purser John B. Timberlake. 
If, in truth, this cash, as stated, was left by 
Timberlake, how happens it, that it is claim- 
ed by the government of the United States? 
It may be true, that it was actually' the very 
money furnished by the government to the 
late purser; but that fact does not legally 
appear, nor is it easy to perceive how such 
a claim could be maintained. There was no 
ear mark, he presumed, by which the funds 
could have been identified, and if not, they 
passed upon the death of Timberlake, with 
all other funds from whatever quarter re- 
ceived, to his personal representatives. 

There was but one other objection which 
be should urge against- the legality of the 
proceedings, and it was one which he regard- 
ed, of itself, as absolutely fatal. It was, 
that Lieutenant Randolph was not an officer 
within the contemplation of the act. He 
was described in the proceedings as "acting 
purser." No such officer was known to the 
law. It would not be pretended, that he had 
ever been appointed purser. He is charged 
with having assumed the pursership upon 
the decease of Purser Timberlake, on a dis- 
tant station. It was not meant to be denied, 
that the acting purser was liable to account 
to the government, or to the representatives 
of the deceased purser, for the funds he had 
received. But he relied with full confidence, 
that a statute, authorizing summary preceed- 
ings against a specified class of public offi- 
cers, could not be extended, by construction, 
to persons not fairly within its terms. In 
every point of view, he submitted that Lieu- 
tenant Randolph was entitled to his dis- 
charge. 

Mr. Nicholas, as amicus curiae, before mak- 
ing any remarks in reply to Mr. Robertson, 
offered in evidence a letter from the fourth 
auditor, to Mr. Randolph, dated, March Sth, 
1833, and one from Mr. Randolph in reply 
thereto, dated on the twelfth of the same 
month, containing admissions by Mr. Ran- 
dolph of certain items charged against him 
in account, but subject, as he insisted in his 
letter, to off-sets relied on by hira. 

The competency of this evidence was de- 
nied, by the counsel for Mr. Randolph, upon 
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the ground, that all evidence adduced by the 
United States should be confined to the war- 
rant, and to the return upon the face of it; 
and also, upon a distinction which, it was 
urged, existed between stating an account 
at the treasury department, and the re-open- 
ing of an account by the auditor, which had 
once been stated there. In the latter case, it 
was contended, that no admissions, by a 
party, should be allowed to prejudice him, 
any more than negotiations between in- 
dividuals are permitted to do so, which have 
for their object the adjustment of a contro- 
versy, or the effecting of a compromise. This 
objection was reserved by the counsel for 
Mr. Randolph, subject to the future opinion 
of the court. 

Mr. Nicholas, in reply to the objections 
urged by Mr. Randolph's counsel to the ad- 
missibility of the evidence, observed, that he 
was of opinion, that the court had no legal 
right to examine into the details of the ac- 
count upon which the warrant was founded, 
in this incidental manner; but in the event 
that the court should be of a different opin- 
ion, and in order to meet every contingency, 
he had determined to introduce the evidence 
to sustain that account. 

Mr. Nicholas then proceeded to reply to 
the argument of Mr. Robertson, and said, 
that in compliance with a wish expressed by 
the court, he had assumed the responsibility 
(and a serious and imposing one he felt it 
to be) of replying to the able and eloquent 
counsel who had appeared in support of the 
present application of Robert B. Randolph, 
to be discharged from the custody of the 
marshal. That the little time that had been 
afforded him for the investigation of the sub- 
ject, requiring as it did,- an examination of 
numerous acts of congress hitherto new to 
him, and involving the discussion of many 
important and interesting questions of con- 
stitutional law, was calculated to augment 
the embarrassment with which he proceed- 
ed to discharge the duty that had devolved 
upon him. But that he derived no inconsid- 
erable degree of encouragement from the re- 
flection, that whatever omissions he might 
make in the argument, would be amply sup- 
plied by the intelligence of the court. He 
understood the question then submitted for 
the decision of the court, to be this:— Did 
the return which had been made by the mar- 
shal upon the writ of habeas corpus, by vir- 
tue of which, Robert B. Randolph had been 
brought before the court, set forth a law- 
ful and sufficient cause for his detention in 
custody? That it had been contended by 
the counsel who opened the discussion, that 
the return of the marshal did not exhibit 
any sufficient reason for such detention, but 
that, on the contrary he was held in con- 
finement unjustly, and without any lawful 
authority. He should endeavour to estab- 
lish the converse of the proposition, and to 
show that the confinement complained of, 
and from which a discharge was now 
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sought, however harsh, unjust, and oppres- 
sive it might seem to the imaginations of 
gentlemen, was, nevertheless, sanctioned 
and justified by the laws of the United 
States, and not in conflict with any prin- 
ciple of' the constitution, and not more harsh 
than other proceedings known to the law. 
That Mr. Robertson had commenced his ar- 
gtiment by general and sweeping denuncia- 
tions of the law, under which this warrant 
had issued, had represented it as subversive 
of many of the most valuable provisions of 
the constitution, destructive of liberty, tend- 
ing to despotism, annihilating the trial by 
jury, and utterly at war with the whole 
spirit of our institutions. Tuat he had then 
descended to a specification of the various 
parts of the constitution, with which he sup- 
posed it to be in conflict 

air. Nicholas said, he would endeavour to 
vindicate the law from the attacks of Mr. 
Robertson, by a refutation, in detail, of the 
various constitutional objections that had 
been urged. The first objection was founded 
uppn the first and second sections of the 
third article of the constitution, which de- 
clare, that the judicial power of the United 
States shall be vested in the supreme court, 
and such other inferior courts as congress 
may, from time to time, ordain and estab- 
lish; and shall extend to all cases in law 
and equity, arising under the laws of the 
United States, and to all controversies to 
which the United States are parties. It had 
been contended that the act of congress un- 
der which this warrant issued, was uncon- 
stitutional and void, because it conferred a 
portion of the judicial power upon a subor- 
dinate executive officer, whilst the constitu- 
tion had vested the whole judicial power in 
the courts of the United States. Mr. Nicholas 
said, that in deciding whether the power 
given by the act of congress of alay, 1820, 
to the solicitor of the treasury, to issue war- 
rants like the present, was a constitutional 
power, it was important, in the first instance, 
to determine, clearly and distinctly, what 
was meant by judicial power. The judicial 
power he conceived to be synonymous with 
the power of a court of justice: For Black- 
stone, (volume 3, p. 23), defines (a definition 
taken from Coke's Littleton), a court to be a 
place wherein justice is judicially adminis- 
tered. What, then, were the powers of 
courts of justice? They must be eo-exten- 
sive with, and limited by the objects for 
which all courts are instituted and establish- 
ed. That object, as he understood it, in its 
most enlarged and general sense, was the 
decision of legal controversies or suits, (ei- 
ther of a civil or criminal nature,) between 
contending parties. Hence, he said, it fol- 
lowed, as a necessary consequence, that if 
there be no suit depending for the redress of 
a civil injury, or prosecution for a public 
wrong, there can be no exercise of a ju- 
dicial power; and that, therefore, no act 
done by a private individual, or by a public 



officer, unconnected with any civil suit or 
criminal prosecution, can be properly or le- 
gally regarded as a judicial act. To sustain 
this position of law, that to call forth the 
exercise of judicial power, it was essential 
that there should be a lis pendens, he re- 
ferred to the distinction taken in 3 Bl. 
Comm. p. 3, between the redress of injuries 
which may be obtained by the act of the 
party, and that to be afforded by the inter- 
vention of a court; and contended, that the 
remedy given to the United States, in the 
case of a delinquent officer, by the act of 
1820, came within the former class. He said, 
moreover, that it was a remedy founded in 
roason, and the necessity of the case. He 
remarked, that there were many analogous 
cases known to the law; but relied more 
particularly upon the power of distress for 
rent, which, he said, bore a strong affinity to 
that given by the statute; and urged, that 
rent could not, with justice or propriety, be 
placed on higher ground, than debts due 
from a public officer to the government. 
Nobody ever supposed that a landlord who 
distrained for rent was performing a judicial 
act. The law, too, gave him redress by ac- 
tion of debt. He further referred to pro- 
visions in the collection laws of the United 
States,— 1 Story's Laws, p. 632, §§ 68, G9 
[1 Stat. 677, 67S],— as giving an analogous 
power to certain officers of the customs, even 
upon bare suspicion, to seize goods. 

Mr. Nicholas adverted to the second article 
of the new constitution of Virginia, as con- 
taining a provision analogous to that, which 
air. Robertson had contended, was violated 
by this law, and which article of the state 
constitution expressly inhibits an officer of 
one department of the government from exer- 
cising any of the powers belonging to the 
other departments. But, said he, there are 
many powers given by our laws to private 
individuals, and to different executive and 
mere ministerial officers of the government, 
more nearly resembling judicial powers, than 
that given by this act of congress, which 
have never been regarded as violating the 
constitution. If bail be not given, when de- 
mandable by law, the debtor may be impris- 
oned at the instance of the creditor. 1 Rev 
Code, p. 499, § 43. If a writ be returned non 
est inventus, the plaintiff may either take out 
a pluries writ, or issue an attachment, to 
force an appearance, at his election. 1 Rev. 
Code, p. 504, § 61. Clerks of courts, survey- 
ors, and commissioners in chancery, make out 
their own fee bills, which have the force of 
executions, and if not paid when demanded, 
may be levied upon the goods and chattels 
of the debtor. The auditor is authorized by 
law, to settle claims against the state, and ap- 
peal is allowed from his decision to the 
courts: and yet, said Mr. Nicholas, none of 
the foregoing have ever been regarded as ju- 
dicial powers. Mr. Nicholas farther contend- 
ed, that there was a wide distinction between 
the mere process and the judgment of the 
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•court; that the former was a ministerial, the 
latter a judicial act; the former the means 
employed, the latter the end to be attained. 
That the warrant authorized by the act of 
congress, is denominated a "summary pro- 
cess" in the act itself. Mr. Nicholas con- 
tended, that the second section of the third 
article of the constitution of the United 
States, is strictly applicable to suits actually 
depending, and that as no such suit here ex- 
isted, the warrant in this case does not con- 
travene that section. 

The eighth article to the amendments of 
the constitution. Mr. Nicholas said, had no 
application to the case. This is no case of 
bail, no fine imposed, no excessive punish- 
ment inflicted; and Mr. Robertson's fertile 
imagination could alone have enabled him to 
discover the connexion. He had said, that al- 
though the law did not sanction unusual pun- 
ishment in terms, yet it had the same effect, 
by dooming a man to perpetual imprisonment, 
and peine forte et dure, unless he paid a debt, 
or gave security. The great oppression of the 
law and the great hardship of the case, which 
Mr. Robertson had so earnestly insisted upon, 
Mr. Nicholas alleged, consisted in the mere 
fact of requiring security for the payment of 
a debt, and the amount of that security to be 
fixed by the court, according to the circum- 
stances of the case. No great hardship, Mr. 
Nicholas contended, upon one who had re- 
ceived and misapplied the public money, and 
who knew, or ought to have known, the con- 
ditions upon which he accepted the oflice of 
purser. He cited instances of equal rigor, 
which were familiar, and which were yet 
never regarded as infringements of the con- 
stitution. 

A judgment by surprise, might be unjustly 
obtained against an individual who could ob- 
tain no redress, either by injunction or ap- 
peal, without giving bond and security; and 
a man could not receive a legacy without 
"doing the same. Mr. Nicholas contended, 
that the fourth article of the amendment to 
the constitution was not violated by the law, 
under which this warrant was issued. That 
article, he insisted, applies only to criminal 
cases, and not to proceedings for the recov- 
ery of debts; and, in illustration of this posi- 
tion, he referred to the tenth article of bill 
of rights of Virginia, containing an analogous 
provision, and clearly confined to criminal 
cases. The case Ex parte Burford, 3 Cranch 
[7 TJ. S.] 458, to which Mr. Robertson had 
referred in support of this objection, was a 
criminal case. In reply to the objection 
founded upon the provisions of the seventh 
article of the amendments to the constitu- 
tion, declaring that in all suits at common 
law, the right of trial by jury shall be pre- 
served, Mr. Nicholas insisted, that the act of 
congress did not, in the slightest degree, en- 
croach upon that" right;— that he felt as sin- 
cere a veneration as the opposing counsel 
could do. for that invaluable mode of trial, 
which he certainly regarded as the safest 
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mode of investigating truth, ever devised by 
the wit of man; and as the chief bulwark of 
liberty in every country where it had been 
adopted. He said, that the article referred 
to, applied only to suits actually depending 
at common law, as contradistinguished from 
admiralty causes, and suits in equity. Be- 
cause the right of trial by jury, is guarantied 
by the constitution, it by no means followed, 
he urged, that there was no other legitimate 
mode of deciding controversies, and ascer- 
taining the respective rights of contending 
parties. On the contrary, every lawyer, and 
every man of ordinary intelligence in the 
community knew, that the most important 
questions of property, involving thousands of 
dollars, were every day decided, without the 
intervention of juries.. In the courts of ad- 
miralty, and in the chancery courts, in a 
great variety of motions allowed by law, and 
upon arbitration, this is known to be the case. 
But, said Mr. Nicholas, there is another con- 
clusive answer to this objection, and that is, 
that in this very case the party may have the 
benefit of a jury trial; for the act provides, 
that if any person shall think himself ag- 
grieved by any warrant under this law, he 
may obtain an injunction to the warrant, 
which shall be conducted according to the 
principles of a court of equity, which courts, 
we all know, have the power, when they may 
deem it necessary, to establish any contro- 
verted fact, to invoke the aid of a jury. 

Mr. Nicholas continued, that he had now, 
he believed, answered all the objections urged 
by Mr. Robertson, growing out of a supposed 
conflict between the acts of congress, and the 
constitution of the United States, and it only 
remained for him to examine some objections 
founded upon what Mr. Robertson regarded 
as irregularity in the proceedings. That gen- 
tleman, he said, had contended, that as this 
was an extremely harsh and rigorous law, 
the court was bound to give to it the strictest 
possible construction, and to see that it was 
literally pursued. He then objected, that the 
warrant, did not aver a failure to settle his 
account in the" manner required by law; but, 
said Mr. Nicholas, the act authorizes the war- 
rant not only upon failure to settle his ac- 
count, but also on failure to pay over the 
money, which last is expressly averred in the 
warrant. It had been objected by Mr. Rob- 
ertson, that this was a settled account, and 
that the officers of the treasury, had no right 
to open settled accounts, as otherwise, there 
never would be an end of investigation; but 
it was urged by Mr. Nicholas, that although 
the account was settled upon the treasury 
books, the government was not concluded 
thereby. The settled account does not em- 
brace debits included in this account; and 
although he may have fairly disbursed and 
accounted for, all the money with which he 
was charged on that account, it does not ex- 
onerate him from responsibility in regard to 
sums not included in the former account, but 
with which he is properly chargeable, and for 
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which, he admits himself justly chargeable, 
in his letter of the 12th of March, 1833, 
which has been read to the court. 

It had heen further objected, that this was 
not such a stated account as warrants this 
process, because it should show what amount 
was really due to the United States, and not 
merely what was claimed; and that a part 
of the charge of $10,000 was admitted, upon 
the face of the account, not to be due; but, i 
taid Mr. Nicholas, Randolph has admitted j 
the correctness of the charge, and he is liable, | 
moreover, upon the principle of the confusio 
bonorum, whereby, when one man wilfully 
mixes his goods with another's, in such a 
way as to prevent them from being distin- 
guished, the individual, who produces this 
confusion, shall bear the whole loss. 2 Bl. 
Gomm. 405. Mr. Robertson had contended, 
that this account was not stated by the prop- 
er officer; but, to disprove this proposition, 
Mr. Nicholas referred to Ingersoll's Digest, 
pp. 7, S, "Accounts," §§ 4, 9. In reply to an 
objection, that the warrant did not aver a 
failure to pay over the money within the 
time required by law, it was insisted, that 
the warrant referred expressly to the law, 
and was sufficiently certain. And, in regard 
to the allegation that the warrant did not 
specify upon what account, or for what par- 
ticular department of the government the 
appropriation was made, Mr. Nicholas con- 
tended that it clearly appeared from the face 
of the warrant, and also from Randolph's 
own admissions, that it was on account of 
the navy department. 

Mr. Nicholas contended, moreover, that the 
court upon the return of a habeas corpus, will 
not look into the regularity of the proceed- 
ings upon which a judgment is founded, in 
pursuance of which, a party is taken into cus- 
tody; but that they will only inquire, wheth- 
er a sufficient probable cause existed, to war- 
rant the commitment, and that in a case of 
this sort, they have not the powers of a 
court of error; in support of which positions, 
he referred to Rex v. Suddis, 1 East, 306, and 
to U. S. v. Johns, 4 Dall. [4 U-. S.] 412. Mr. 
Robertson had contended that the warrant 
contained no such description, and that there 
was no proof that Randolph was such an of- 
ficer as was contemplated by the act; that 
he was described as "acting purser;" that 
he could not have been a regular purser, be- 
cause he assumed the duties immediately up- 
on the death of Timberlake in the Mediter- 
ranean, and could not, therefore, have been 
regularly- appointed. In answer to which 
suggestion of Mr. Robertson, Mr. Nicholas 
laid down this principle of law; that when- 
ever it is manifest that a party has acted in 
discharge of the duties of an office, and is 
an officer de facto, although there may be no 
proof of any regular appointment, he is, nev- 
ertheless, as responsible for his acts, as if he 
had been appointed in the most formal man- 
ner. In support of which position, he re- 
ferred the court to the following cases: Ber- 



ryman v. Wise, 4 Term. R. 366; Potter v. 
Luther, 3 Johns. 431; and People v. Collins, 
7 Johns. 549. He also referred to 5 Bac. 
Abr., for this position, that every man is a 
public officer, who hath any duty concerning 
the public. Mr. Nicholas adverted, in illus- 
tration of the principle contended for, to the 
case of an executor de son tort who derives 
no authority from the testator, but who as- 
sumes the office by his own intrusion and in- 
terference; and yet is held responsible in 
law for all his acts connected with the es- 
tate, equally with an executor who had been 
regularly appointed and qualified. 

But, said Mr. Nicholas, Mr. Robertson has 
admitted Randolph's Uability to a certain ex- 
tent, l3ut contends that he is not amenable to 
this process; but if he is liable at all, he 
must be subject to all the obligations an- 
nexed to the office; - which he held de facto, 
if not de jure. The case of Auditor v. Dry- 
den, referred to by Mr. Robertson, in 3. 
Leigh, 703, has no application to the case. 
The warrant was directed to the marshal of 
the Eastern district of Virginia, and it was 
necessary to aver in the warrant, that Ran- 
dolph resided in the district. Writs of capias 
ad respondendum never describe defendants 
as residents of any particular county, though 
the law requires them to issue, in the first 
instance, to the county where the defendants 
reside. Mr. Nicholas referred to 3 Story, 
Laws, 1622, to show that the laws of the 
United States intended to provide for the 
cases of pursers on distant service, who 
might act without giving bond and security; 
and he contended, that the necessity of the 
case required, that naval commanders should 
have the power of appointing temporary pur- 
sers, in case of the death of a regular purser. 

Mr. Nicholas concluded by remarking, that 
the act of congress, under which this pro- 
ceeding was instituted, had been in force 
for thirteen years, and that it had been acted 
uj3on in this state, on at least two former 
occasions, viz.: in the Case of Taylor [unre- 
ported] and the case of, Robertson v. Miller 
[Case No. 11,926] the collector at Peters- 
burg: and he thought it more than probable, 
that it had been enforced in other states, 
but that this was the first time it had ever 
been resisted as unconstitutional; it seemed, 
however, to be the fashion of the times, to 
raise constitutional questions, and to nullify 
acts of congress. 

Mr. Leigh concluded the argument* on be- 
half of the petitioner. 

Before MARSHALL, Circuit Justice, and 
BARBOUR, District Judge. 

BARBOUR, District Judge. This is a ha- 
beas corpus, issued by this court, upon the 
application of Robert B. Randolph, alleging 
that he was imprisoned by the marshal of 
the Eastern district of Virginia, without 
lawful authority. The marshal returns as 
the cause of the detainer of the party, a war- 
rant of distress, issued by the solicitor of 
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the treasury of the United States, against 
Randolph, for a sum of money, stated in the 
warrant to be due from him to the United 
States, and which he has failed to pay in the 
manner, and at the time required by law; 
which warrant was issued under the third 
section of the act of the 15th of May, 1820, 
concerning the treasury department. From 
the warrant, and the account annexed to it, 
and referred to, as part of it, it appears that 
the sum claimed from the party, is claimed 
as being due from him, a lieutenant in the 
navy, as acting purser, on board the frigate 
Constitution, for his transactions in that 
character in the year 1828. It appears, from 
another document produced by the party, 
duly authenticated by the fourth auditor, 
and sanctioned by the comptroller, that Ran- 
dolph had, in October, 1828, settled his ac- 
count as acting purser on board the Consti- 
tution; but, notwithstanding this previous 
settlement, the account on which the war- 
rant of distress was issued, under which the 
party is imprisoned, is one stated at the 
treasury of the United States, in February, 
1833, against him as late acting purser of 
the frigate Constitution, for the same period 
embraced in the account above mentioned to 
have been settled in October, 1828; the pres- 
ent fourth auditor of the treasury, having 
opened the former account, and re-stated it, 
so as to produce the result stated in the ac- 
count of February, 1833, before mentioned, 
upon the ground, as appears from the face of 
this last account, of the subsequent discov- 
ery of errors and omissions, since the settle- 
ment of that of 1828. 

Upon this state of facts, the party's coun- 
sel have argued, that he is entitled to be dis- 
charged; and in the course of the argument, 
have brought into discussion, many and vari- 
ous points, the first of which is of the grav- 
est import: it calls in question, directly, the 
constitutionality of the act of congress, un- 
der which this proceeding is had. The de- 
cision of a question of this sort, is certainly 
the highest, and most solemn function, which 
the judiciary could be called upon to per- 
form; for, as was said with sententious 
brevity by the court, in one of the earliest 
cases on this subject, it involves the inquiry, 
whether the will of the representatives, as 
expressed in the law, is, or is not, in conflict 
willi the will of the people, as expressed in 
the constitution. Great, however, as is the 
responsibility involved in this exercise of ju- 
dicial power, I should meet it without diffi- 
culty, if it were necessary to the decision of 
this cause. But I fully concur in the senti- 
ment of counsel, that whilst, on a proper oc- 
casion, it ought to be met with firmness, on 
the other hand, it is the part of wisdom, to 
decline the decision of such a question when 
not necessary. 

From the view which I have taken of this 
case, I do not consider it necessary, and 
shall therefore pass it without further re- 
mark. It is wholly irrelative to the merits 



of this case, to inquire, whether there may 
not have been error committed by the audi- 
tor, in the stating of the account, on which 
this proceeding is founded; because, we are 
not sitting here, to reverse this case, as an 
appellate court, on a writ of error, nor, is it 
before us, as the proceedings of special juris- 
dictions in England are before the king's 
bench, by certiorari. In either of those as- 
pects, the decision which we should be called 
upon to make, would depend upon the re- 
sult of the inquiry, whether there was, or 
was not, error in the proceedings; but, sit- 
ting as we are, upon a habeas corpus, the 
question is not, whether there is error in the 
proceedings, but, whether there was juris- 
diction of the case, in the auditor of the 
treasury. It was settled as early as the 
great Marshalsea Case, in 10 Coke, 76, and 
the principle has never been departed from, 
that where a court has jurisdiction, and pro- 
ceeds in verso ordine, or erroneously, there 
the proceeding is only voidable; but where 
the court has not jurisdiction of the case, 
there the whole proceeding is coram non 
judice, and void: the books, both English 
and American, abound in eases exemplifying 
this principle. . But a habeas corpus will not 
lie, where the imprisonment is under voida- 
ble process, but only where it is merely void; 
for void process is the same thing as if there 
were none at all; and then the party is in 
effect imprisoned, without any authority 
whatever^ Hence, the question would seem 
naturally to arise, whether the auditor had 
jurisdiction in the case— in other words, 
whether the person and the subject matter 
are such as to bring the case within the pro- 
visions of the act of congress— for these are 
the criteria of jurisdiction. This question 
was elaborately argued at the bar, and I 
have considered it with great care. I for- 
bear, however, to enter into the discussion 
of it here; because, although it should be 
clearly made out, that the auditor had once 
had jurisdiction, yet upon the facts in this 
case, another question arises, which, in my 
opinion, is decisive of the case; and that is, 
after the auditor shall once have settled an 
account of a public officer, and closed it, as 
in this case, is it competent for him at an 
after time, upon an allegation of error, or 
omission, or for other cause, to open it, re- 
state it, and upon the account thus re-stated, 
to institute proceedings by a warrant of dis- 
tress against the debtor? I think it is not 
Let us try the question by reference to some 
analogous cases. I take it to be a sound 
principle, that when a special tribunal is 
created, with limited power, and a particular 
jurisdiction, that whenever the power given 
is once executed, the jurisdiction is exhaust- 
ed and at an end— that the person thus in- 
vested with power is, in the language of the 
law, functus officio. This proposition is, I 
think, sustained by the case in 6 Bing. 85, 
where it is said by the court, that when a 
magistrate, who has power to convict, has 
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■once convicted, his jurisdiction is at an end — 
lie is functus officio. 3 Could he, at any after 
time, upon some supposed error, quash, or 
in any way impair, the efficiency of his own 
■conviction? Suppose a controversy to have 
been submitted to arbitrators, and that they 
had made a final award, and delivered it, 
could they afterwards, on their own mere 
motion, change, or set aside their own 
award? Lest, however, it might be suppos- 
ed that there might be any thing peculiar in 
this case, by reason of their being judges of 
the parties' own choosing, let us suppose 
some cases of special jurisdiction, or powers 
given by law. Under the acts imposing di- 
rect taxes, assessors were appointed to value 
the lands and slaves of the country, with a 
view to a just apportionment. After they 
had made and completed their assessment, 
so that it was once communicated, agreeably 
to the requirements of the law, could they 
afterwards, in any manner, have altered it, 
so as to change the valuation? Suppose 
that commissioners of bankruptcy had once 
decided in a given case— that the party was 
a trader, that he had committed an act of 
bankruptcy— and had, in all respects, com- 
pletely executed the power conferred upon 
them, could they afterwards, by their own 
authority, have vacated, or set aside their 
act? Finally, suppose that the commission- 
ers appointed (under any one of the treaties, 
under which we procured an indemnity from 
Spain, France, or Naples,) to adjudge the 
claims of our citizens, had fully executed 
that trust— had made and announced an en- 
tire distribution of the fund; could they, at 
an after time, have varied their own adjudi- 
cation? In all the cases which I have put, 
I inquire into the power of the special juris- 
diction, of its own mere authority to alter or 
impair, what they had done. Examples 
might be indefinitely multiplied; these are 
sufficient to illustrate my idea, viz., that 
whenever a special jurisdiction has once exe- 
cuted the power with which it was invested, 
their power is at an end, as to the subject in 
relation to which it has been executed. Let 
us trace the injurious consequences of a con- 
trary doetrine. Until the power of the audi- 
tor is once executed, the officer knows that 
it is his duty to account, and having account- 
ed, to pay. But if, after the account had 
once been stated and closed, he could open 
it again, how often, and within what period 
of time, shall he do it? There is obviously 
no limitation, either as to length of time, or 
to frequency. Suppose, after once stating 
it, and then opening it, and re-stating it up- 
on alleged error, he should think he had dis- 
covered error, he must open and re-state it 
again. It will be observed, too, that though 
the auditor in this case did give the party 
notice, the law does not require it; unless, 

- s Creeps v. Durden, 2 Cowp. 640, cited and 
approved by the court in Mills v. Collett, 6 
Bing. 85; 19 E. C. L. 11-14. 



therefore, he shall be restrained to one set- 
tlement, it "would be competent to him, years 
after the death of the original party, with- 
out notice, in the absence of his representa- 
tives, who might be dispersed through the 
United States, and in the absence of all 
proof on $heir part, to resettle the account in 
a manner which would produce great injus- 
tice. But, again: If it be competent to him 
to open the account in favour of the United 
States, the converse of the proposition must 
be equally true, upon the principles of jus- 
tice; it must be competent to him also, after 
the lapse of years, to open it against the 
United States, and in favour of the party. 
Might not this course most injuriously af- 
fect the public interest? It seems to me, 
that a doetrine, which leads to such conse- 
quences, cannot be sound; and that the gov- 
ernment is not without ample remedy, 
though this power shall be denied to the 
auditor. I suppose there can be no doubt, 
that a bill in equity would lie, to surcharge 
and falsify, as in case of a settled account 
between individuals; and moreover, accord- 
ing to the doctrine of the supreme court 
(Perkins v. Hart, 11 Wheat. [24 U. SJ 237}, 
even at law, although a settled account 
would be prima facie evidence, yet it could 
recover, upon proving mistakes or omissions, 
any sum, of which it had been thus unjustly 
deprived. Nobody doubts the power of the 
auditor to settle the accounts of the public 
officers from time to time, as they shall fail 
to account, or pay, any sums accruing after 
previous settlements; the objection is, to re- 
settling an account once settled, and which 
must have imported to have been a full and 
final settlement, at the time when made; 
for the law requires that to be done. 

I have felt some difficulty upon the ques- 
tion, whether a habeas corpus could be sus- 
tained in favour of a party imprisoned un- 
der civil process, as in this case. The diffi- 
culty arose from the doubt expressed by two 
high authorities, although decided by nei- 
ther. In Ex parte Wilson, 6 Cranch [10 U. 
SJ 52, the party was arrested by a capias ad 
satisfaciendum, and was in prison bounds. 
An application was made for a habeas cor- 
pus, on the ground, that the creditor had re- 
fused to pay his daily allowance. The court 
said it was not satisfied that a habeas corpus 
was the proper remedy, in a case of arrest, 
under civil process. In Cable v. Cooper, 15 
Johns. 152, the supreme court of New York, 
except one of the judges, express the same 
doubt, and refer to the case in Cranch. The 
judge, in delivering the opinion of the court, 
says, if it were necessary to decide the point, 
he should say, it would not lie in such a 
case. 

I suppose that, probably, the doubt orig- 
inated from this fact. The celebrated habeas 
corpus act of 31 Charles II., which, as Judge 
Kent, in his Commentaries, says, is the basis 
of almost all the American statutes on the 
subject, and which, in practice, by reason 
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of its valuable provisions for insuring speedy 
action, has almost superseded the common 
law, has been held fcn England to be con- 
fined to criminal cases. All the judges of 
England in answer to a question propounded 
to them by the house of lords, answered: 
That it did not extend to any case of im- 
prisonment, detainer, or restraint whatso- 
ever, except cases of commitment for crim- 
inal, or supposed criminal matters. 3 Bac. 
Abr. 438, note. At the same time this ques- 
tion, in substance, was put to them: whether 
if a person imprisoned apply for a habeas 
corpus ad subjiciendum, at common law, 
and make affidavit that he does not believe 
that his imprisonment is by virtue of a com- 
mitment, for any criminal, or supposed crim- 
inal matter, would such affidavit, as the law 
then stood, be probable cause for awarding 
the writ? The question being objected to, 
was not put This would seem to leave the 
point in an unsettled state. Yet there are 
two books of authority, which, I think, sus- 
tain the doctrine, that the writ is not con- 
fined to criminal cases. Blackstone, in vol- 
ume 3, p. 132, says, that the great and effi- 
cacious writ in all manner of illegal confine- 
ment is the habeas corpus ad subjiciendum. 
Bacon (volume 3, p. 421) says: Whenever 
a person is restrained of his liberty, by being 
confined in a common jail, or by a private 
person, whether it be for a criminal or civil 
cause, he may regularly, by habeas corpus, 
have his body, and cause, removed to some 
superior jurisdiction, &c. 

Now, the act of congress, authorizes us to 
issue the writ, "for the purpose of inquiring 
into the cause of commitment." Upon this, 
the supreme court, in Ex parte Watkins, 3 
Pet. [28 TJ. S.] 201, remarks, "that no law 
of the United States prescribes the cases in 
which this great writ shall be issued, nor the 
power of the court over the party brought 
up by it The term is used in the constitu- 
tion, as one which is well understood. This 
general reference to a power which we are 
required to exercise, without any precise 
definition of that power, imposes on us the 
necessity of making some inquiry into its 
use, according to that law, which is, in a 
considerable degree, incorporated in our 
own." If, in making this inquiry, we were 
to consult the British statute alone, we 
should find it, as already stated, confined, in 
its construction, to criminal cases. But if 
we look to the common law authorities 
which I have mentioned, it seems to me, 
that we are justified in applying it to a case 
of civil process. Indeed, we know it to have 
been repeatedly applied in England to the 
domestic relations of life, such as the libera- 
tion of a wife from the unjust restraint of a 
husband, and a child from that of a parent. 
And certainly, we are well warranted in 
making this reference to the common law; 
because, although it is admitted by all, that 
it is not a source of jurisdiction, yet it is 
habitually, rightfully, nay, necessarily re- 
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f erred to for the definition and application 
of terms; indeed, there are many terms in 
the constitution, which could not otherwise 
be understood. Nor do even the doubts ex- 
pressed in the cases from Granch and John- 
son, apply to this; for both of those were on 
process of civil execution, issuing from a 
court of record and general jurisdiction; 
Whereas, this is a case of process, issuing 
from a special jurisdiction, which can neither 
be supervised by certiorari, nor re-examined 
by writ of error. In this case, then, if a 
habeas corpus would not lie, there would be 
no relief from imprisonment without lawful 
authority. In cases of execution from courts 
of record, the courts themselves, can quash 
it, if it do not conform to the judgment; if 
it do, and that judgment be erroneous, it 
can be corrected in a court of appellate ju- 
risdiction. Upon the whole view of the sub- 
ject, I 'am of opinion that the party should 
be discharged. 

MARSHALL, Circuit Justice. Robert B. 
Randolph, late acting purser of the frigate 
Constitution, was brought into court, on a 
writ of habeas corpus, and a motion is now 
made for his discharge from imprisonment. 
The writ was directed to the marshal of 
this district, in whose custody he is. The 
return of the officer, shows the cause of cap- 
tion and detention, to be a warrant issued 
by the accounting officers of the treasury, 
under authority of the act passed the 15th 
day of May, 1820; which, after reciting that 
Robert B. Randolph, late acting purser of 
the United States frigate Constitution, 
stands indebted to the United States in the 
sum of §25,097.83, agreeably to the settle- 
ment of his account, made by the proper ac- 
counting officers of the treasury, and has 
failed to pay it over according to the "act 
for the better organization of the treasury 
department," commands the said marshal 
to make the said sum of $23,097.83 out of the 
goods and chattels of the said Randolph; 
and in default thereof, to commit his body 
to prison, there to remain until discharged 
by due course of law. If these proceedings 
fail to produce the said sum of money, the 
warrant is to be satisfied out of his lands 
and tenements. The return shows that the 
body of the said Robert B. Randolph was 
committed to prison, and is detained by vir- 
tue of this process. 

Several objections have been taken to the 
legality of the warrant; the first and most 
important of which is, that the act of con- 
gress, under the authority of which it is- 
sued, is repugnant to the constitution of the 
United States. If this objection be sustain- 
ed, the warrant can certainly convey no au- 
thority to the officer who has executed it, 
and the imprisonment of Mr. Randolph is un- 
lawful. The counsel of the prisoner rely on 
several parts of the constitution, which they 
suppose to have been violated by the act in 
question. The first section of the third ar- 
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tide, which establishes the judicial depart- 
ment, and the seventh amendment, which se- 
cures the trial by jury in suits at common 
law, are particularly selected as having been 
most obviously violated. 

No questions can be brought before a judi- 
cial tribunal of greater delicacy than those 
which involve the constitutionality of a leg- 
islative act. If they become indispensably 
necessary to the case, the court must meet 
and decide them; but if the case may be de- 
termined on other points, a just respect for 
the legislature requires, that the obligation 
of its laws should not be unnecessarily and 
wantonly assailed. The act of congress, 
under the authority of which the process by 
which Mr. Randolph is imprisoned was is- 
sued, makes it the duty of certain officers of 
the treasury to settle, and cause to be stated, 
the account of any collector of the revenue, 
&c, who shall fail to render his account, or 
pay over the same in the manner, or in the 
time required by law, exhibiting truly the 
amount due to the United States, and cer- 
tifying the same" to the agent of the treas- 
ury, who is authorized, and required to issue 
a warrant of distress against such delin- 
quent officer and his sureties, directed to the 
marshal of the district in which such delin- 
quent officer and his surety, or sureties shall 
reside; which officer is commanded to mate 
good the money appearing to be due to the 
United States, by seizing, and selling the 
goods and chattels of such delinquent officer 
and his sureties, and by committing the 
body of such delinquent officer to prison, 
there to remain until discharged by due 
course of law. 

If this ascertainment of the sum due to the 
government, and this issuing of process to 
levy the sum so ascertained to be due, be 
the exercise of any part of the judicial pow- 
•er of the United States, the law which di- 
rects it, is plainly a violation of the first 
section of the third article of the constitu- 
tion, which declares, that "the judicial pow- 
■er of the United States shall be vested in 
one supreme court, and in such inferior 
•courts as congress shall from time to time 
ordain and establish. The judges, both of 
the supreme and inferior courts, shall hold 
their offices during good behaviour." The 
judicial power extends to "controversies to 
which the United States shall be a party." 
The persons who are directed by the act of 
congress to ascertain the debt due from a 
delinquent receiver of public money, and to 
issue process to compel the payment of that 
debt, do not compose a court ordained and 
established by eongress, nor do they hold 
offices during good behaviour. Their offices 
are held at the pleasure of the president of 
the United States. They are, consequently, 
incapable of exercising any portion of the 
judicial power, and the act which attempts 
to confer it, is absolutely void. In consider- 
ing the validity of this act, therefore, it is 
necessary to discard every idea of its con- 



ferring judicial power. We must not view 
the statement or certificate of the account 
as a judgment, or the warrant which coerces 
payment, as judicial process. They must 
be viewed as mere ministerial acts perform- 
ed by mere ministerial agents. They cannot 
be otherwise sustained. 

I will, for the present assume, that the pow- 
er of collecting taxes, and of disbursing the 
money of the public, may authorize the legis- 
lature to enact laws by which the agents of 
the executive may be empowered to settle the 
accounts of all receiving and disbursing offi- 
cers, and to issue process in the nature of an 
execution, to compel the payment of any 
sum alleged to be due. But these agents are 
purely ministerial, and their acts are, neces- 
sarily, to be treated only as ministerial acts. 
The inevitable consequence is, that their va- 
lidity must be decided by those legal prin- 
ciples which govern all acts of this char- 
acter. These, require, that the authority, 
whether given by a legislative act, or other- 
wise, must be strictly pursued. Such agents 
cannot act on other persons, or on other sub- 
jects, than those marked out in the power, 
nor can they proceed in a manner different 
from that it prescribes. This is a general 
rule, applicable to such cases generally; it 
applies with peculiar force to that now be- 
fore the court. I will not attempt to detail 
the severities and the oppression which may 
follow in the train of this law, if executed 
in contested cases. They have been brought 
into full view by counsel, in their arguments, 
and I will not again present them. It may 
be said with confidence, that the legislature 
has not passed any act which ought, in its 
construction, to be more strictly confined to 
its letter. By this rule its words will be ex- 
amined. 

The first objection to this warrant is, that. 
Mr. Randolph is not one of those persons 
on whom the law was designed to oper- 
ate. The act does not declare that every 
debtor of the public shall be subject to this 
summary process. The particular persons 
against whom it may be used are enumer- 
ated. 'Those stated in the second section 
are, "any collector of the revenue, receiver 
of the public money, or any other officer 
who shall have received the public mon- 
ey, before it is paid into the treasury of the 
United States." The obvious construction 
of these words is, I think, that they describe 
persons who hold offices under government, 
to whose hands the public money comes be- 
fore it reaches the treasury. A collector of, 
the revenue is an officer of this description; 
so is a receiver of the public money; and the 
following words, "or other officer who shall 
have received the public money before it is 
paid into the treasury of the United States," 
demonstrated the kind of persons who were 
in the mind of the legislature. The subse- 
quent words preserve the idea, that regular- 
ly appointed officers only were intended. 
The word officer, is retained, and is regu- 
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larly used throughout the section, showing 
plainly, that no other debtor than one who 
was properly designated by the term officer, 
was contemplated by the act Throughout 
the section, too, the sureties of such officer 
are regularly connected with him, and sub- 
jected to the same process, so far as respects 
their property. I do not mean to say, that 
the liability of the officer is made to depend 
on his having actually executed an official 
bond with sureties. I do not mean to say 
that an officer, regularly appointed, who 
should receive the money of the public Be- 
fore the execution of his bond, might not be 
liable to this treasury execution. But I mean 
to say, that this language proves incontesta- 
bly that the legislature contemplated those 
officers only, who were required to give bond 
with surety, as the objects of the law. The 
sureties are spoken of throughout, as insepa- 
rable from the officer, as existing whenever 
the officer exists. This section does not com- 
prehend the case of a purser in the navy, 
but I have thought.it necessary to enter into 
its exposition; because it has a material bear- 
ing on the third section, which does compre- 
hend persons of that description. 

The third section enacts, "that if any offi- 
cer employed, or who has been heretofore 
employed in the civil, military, or naval de- 
partments of the government, to disburse 
the public money appropriated to the serv- 
ice of these departments, shall fail to render 
his accounts, or to pay over in the manner, 
and in the time required by law, or the regu- 
lations of the department to which he is ac- 
countable, any sum of money remaining in 
the hands of such officer, it shall be the 
duty," &c. To what persons does the word 
officer, as used in this section, apply? Is it 
to every commissioned officer in the army or 
navy of the United States, to whose hands 
any public money may be intrusted, or is it 
to those officers only, whose regular duty it 
is to receive and disburse the public money, 
and who are appointed for that purpose? 
-The language of the sentence, I think, an- 
swers these questions to a reasonable cer- 
tainty. It is "any officer employed to dis- 
burse the public money appropriated to the 
service of these departments respectively." 
A military or naval officer is employed for 
military or naval duties, not to disburse the 
public money appropriated to the service of 
his department. I cannot suppose, that a 
military or naval officer to whose hands, 
money belonging to the public may come, is, 
from the words of the act, more liable to 
this summary and severe proceeding; than 
a.ny individual not bearing a commission, to 
whom the same money might be confided for 
similar purposes. The subsequent words of 
the sentence, "shall fail to render his ac- 
counts, or to pay over in the manner and in 
the time required by law, or the regulations 
of the department to which he is accounta- 
ble," &c, also convey the idea that a regular 
disbursing officer," whose duty was prescribed 



by law, or by the regulations of the depart- 
ment, was contemplated. This idea is still 
more strongly supported by that part of the 
section which adopts all the provisions of 
the second section, and applies them to the 
sureties of the officer who is designated by 
the act, as well as to the officer himself. I 
think, then, the fair construction of the law 
is, that regularly appointed officers who are 
required to give official bonds, were alone 
contemplated by the legislature. If we take 
into consideration the character and opera- 
tion of the act, the extreme severity of its 
provisions, that it departs entirely from the 
ordinary course of judicial proceeding, and 
prescribes an extreme remedy, which is 
placed under the absolute control of a mere 
ministerial officer, that in such a case the 
ancient established rule is in favour of a 
strict construction; my own judgment is 
satisfied that this is the true construction. 

Was Mr. Randolph an officer of this de- 
scription? The process, by authority of 
which he is in prison, designates him as 
"Robert B. Randolph, late acting purser of 
the United States frigate Constitution." The 
word acting, qualifies the word purser, 
and shows that he did not hold that office 
under a regular appointment, but for the 
time being, during the existing emergency. 
The omission to include his sureties in the 
warrant, as the law directs, shows that he 
had given no sureties; and this fact, unex- 
plained, is evidence that no official bond, 
with sureties, was required. It might be ' 
added, that the explanatory accounts, to 
some of which reference is made in the war- 
rant, prove with sufficient clearness that Mr. 
Timberlake was purser of the frigate Consti- 
tution, then cruising in the Mediterranean, 
and that on his death, Lieutenant Randolph 
was directed to perform the duties of purser 
during the cruise. It is then apparent, that 
he was a mere acting, and not a regular 
purser. 

Mr. Nicholas has contended, with much 
plausibility, that having taken upon himself 
the office, he takes upon himself also all its 
responsibilities. This argument is true to a 
certain extent, and, as far as respects re- 
sponsibility alone, is unanswerable. In a 
regular proceeding against Mr. Randolph, no 
person will be hardy enough to deny his re- 
sponsibility to the same extent as if he had 
been a regular purser. It is not his respon- 
sibility to the United States, but his liability 
to this particular process, which is the sub- 
ject of inquiry. Is a mere acting purser 
designated by this law as one of those offi- 
cers against whom this summary process 
may be used? It is in vain to say that he 
comes within the same reason, and is within 
the mischief against which the statute in- 
tended to provide. The statute does not 
reach all public debtors, and has selected 
especially those for which it is intended. 
No others can be brought within its purview. 
Those principles of strict construction, which 
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apply, I think, to all laws restrictive of com- 
mon right, forbid it. These reasons satisfy 
my own judgment, that Mr. Randolph was 
not an officer to whom the law applies the 
process under which he is imprisoned. If it 
were necessary to assign any reasons for 
this distinction between temporary and per- 
manent officers, it would not be difficult to 
find them. The permanent officer usually 
receives his money from the treasury, or by 
its order, so that the document which char- 
ges him, appears on the books of that de- 
partment. The temporary officer will sel- 
dom be placed under the same circumstan- 
ces. He may, and generally does, receive 
the money with which he is chargeable, in 
such a manner as to leave the amount a 
subject of controversy. In this particular 
case, Purser Timberlake must stand char- 
ged, I presume, with all the moneys advanced 
to the purser of the Constitution. The por- 
tion of this money which came to the hands 
of Mr. Randolph, would not appear on those 
books, and may be a matter of controversy 
between him and Timberlake's representa- 
tives. Congress might very reasonably make 
a distinction, when giving this summary 
process, between an officer whose whole lia- 
bility ought to appear on the books of the 
department, and an agent whose liability 
was most generally to be ascertained by ex- 
trinsic testimony. But it is enough for me, 
that the law, in my judgment, makes the 
distinction. 

The accounts extracted from the books of 
the treasury, and laid before the court, fur- 
nish other matter for serious consideration. 
The second section of the act requires, that 
the account stated by order of the first comp- 
troller of the treasury, "shall exhibit truly 
the amount due to the United States." For 
what purpose was the word "truly" intro- 
duced? Surely not to prohibit the officers of 
the government from exhibiting an account 
known to be erroneous. Congress could not 
suspect such an atrocity. Its introduction, 
then, indicates the idea, that this summary 
process was to be used only when the true 
amount was certainly known to the depart- 
ment; when the sum of money debited to the 
officer appeared certain, and either no credits 
were claimed, or none about which a contro- 
versy existed. The amount due to the Unit- 
ed States cannot be truly exhibited when the 
claim is shown by the account itself, to ex- 
ceed what is really due. I do not mean to 
say, that the debtor is not bound to show 
with precision, the credits to which he is en- 
titled. I do not mean to say how far his fail- 
ure to separate payments made from his own 
funds, and from those of his predecessor, 
may deprive him in a suit at law, of the 
credits he claims. I mean to say, only, that 
the amount claimed, is not the sum truly due 
to the United States, if the account itself, 
shows that a smaller amount is due. The 
necessity of withholding the credit, may jus- 
tify proceeding against the debtor in a court 



of justice, in which he must make good his 
credits; but will not, I think, justify issuing 
an execution, without any judicial inquiry, 
against the body and estate of the delin- 
quent, for a sum confessedly more than is 
due. The third section omits the word 
"truly," but requires that the account shall be 
stated, and directs the agent of the treasury 
to proceed in the manner directed in the pre- 
ceding section, all the provisions of which, 
are declared to be applicable to every officer 
of government, chargeable with the disburse- 
ment of public money. 

It may be contended, that the provisions of 
the preceding section, thus adopted in the 
third, are those only, which relate to pro- 
ceedings after the account is stated. But I 
do not think this the fair construction of the 
statute. I think the legislature can no more 
have intended in the one case than in the 
other, that a treasury execution should issue 
for confessedly more than is due, by which 
the person of the debtor should be impris- 
oned, probably interminably, and his proper- 
ty sold. Congress must have designed to 
leave such cases to the regular course of law. 

If these principles be correct, let them be 
applied to the case before the court. Mr. 
Randolph is charged in the account on which 
the warrant issued, with cash left by Purser 
Timberlake, on. board the frigate Constitu- 
tion, and, according to his own confession, re- 
ceived by him, $11,483. That he must ac- 
count for this sum is certain. I shall not in- 
quire now whether the treasury might issue 
an execution for it, or ought to have applied 
to a court of justice. I will proceed to other 
items of the account He is re-charged with 
slops issued by him, which belong to the es- 
tate of Mr. Timberlake, as appeared by his 
books. Is this to be settled at the treasury, 
under this act of congress, or does the in- 
quiry properly belong to a court of justice? 
He is charged with German linen, belonging 
to his private stores, which he turned into 
the navy store at Charleston, as slops. This 
item had been allowed to him on a former 
settlement of his accounts. It is not alleged 
that this linen has been returned to him. 
The United States may, and probably have, 
used it. Whether he is entitled to any, and 
to what credit, for this item, is a proper in- 
quiry for a court of justice. The treasury 
may refuse the credit, and refer the question 
to a court of justice, but cannot, I think, issue 
an execution for it, as the ease now stands. 
The material item allowed in a former set- 
tlement of accounts and now re-charged, is 
the amount of advances on his pay-roll to of- 
ficers and men, while he acted as purser of 
the Constitution, it now appearing by the 
memoranda of sales, by the evidence of Com- 
modore Patterson, and others, and by the 
general state of the account, tnat portions of 
these advances were made out of the money 
and stores of Purser Timberlake, and out of 
the ship's stores. I will not make the ob- 
vious objection to this item, that if Mr. Ran- 
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dolph paid the money, or sold the stores of 
Mr. Timberlake on his own account, he is re- 
sponsible to the estate of Mr. Timberlake, 
and that the treasury department of the 
United States does not represent him, nor 
that credits given for money paid by Mr. Ran- 
dolph as his own, cannot be rescinded by al- 
leging that the money really belonged to an- 
other person; nor will I inquire by what au- 
thority the treasury department settles the 
accounts between Timberlake's representa- 
tives and Randolph. But I will say, that 
this entry admits, that part of the money was 
paid by Randolph out of his own funds, and 
certainly diminished his debt to the United 
States to that amount. Consequently, the" 
whole amount for which execution issued was 
not due. 

If I am correct in saying that this summary 
process can be used only to coerce the pay- 
ment of the sum actually due, not to- coerce 
the payment of more than is due, that such 
controverted question ought to be decided in 
a court of justice; then this warrant has been 
issued in a case which the law does not au- 
thorize; in a case which ought to have been 
submitted' to a court of justice. On both 
these points I am of opinion, that the agent 
of the treasury has exceeded the authority 
given by law," and consequently that the im- 
prisonment is illegal. 

I have not had time to state my opinion on 
the remaining point on which my brother 
judge has given his opinion. It is of no im- 
portance, as I concur with him on it Mr. 
Randolph is to be discharged from custody. 
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RANDOLPH et al. v. CANBT et al. 
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Circuit Court, D. Delaware. 1875. 

Equitable Assignment— Presentation op Draft 
— Bankruptcy. 

The mere presentation to the drawee, of an 
ordinary negotiable draft or commercial bill 
of exchange, drawn against a general balance 
in the hands of the drawee, which is less than 
the amount drawn for, without acceptance by 
the drawee, does not operate as an appropria- 
tion or equitable assignment of the funds in 
the hands of the drawee to the payee or holder, 
and does not create in his favor any lien there- 
on. 

[Cited in Re Smith, Case No. 12,990; Ger- 
man Sav. Inst. v. Adae, 8 Fed. 108.] 

In bankruptcy. 

Samuel A. MacAlIister, for Edmund D. 
Randolph & Co. 

Charles B. Lore, for National Bank of Wil- 
mington and Brandywine. 

Geo. H. Bates and Edward G. Bradford, 
Jr., for William Canby, assignee, etc. 

BRADFORD, District Judge. On the 19th 
of September, 1873, there was a balance on 
the books of account of Edmund D. Ran- 

i [Reprinted by permission.] 
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dolph & Co., a banking firm residing and do- 
ing business in the city of New York, in 
favor of the firm of John McLear & Son, 
private bankers, residing and doing business 
in Wilmington, Delaware, of eight hundred 
and ninety-six dollars and fourteen cents. 
This balance would have been increased by 
the sum of four hundred and fifty dollars, 
had a sale theretofore negotiated of certain 
Pacific Mail stock, belonging to the said John 
McLear & Son, and in the hands of E. D. 
Randolph for sale, been consummated. This 
attempted sale failing by reason of the fail- 
ure of the intended purchasers, a sale at a 
subsequent time and at a less price fixed 
the balance in favor of John McLear & Son. 
at the said sum of eight hundred and ninety- 
six dollars and fourteen cents. This fact is 
mentioned as indicating the probability that 
John McLear & Son, when the draft in ques- 
tion was subsequently drawn, supposed that 
there would be a balance in their favor more 
than adequate to meet the call for one thou- 
sand dollars— the amount of the draft. Un- 
der this state of facts, on the following day, 
September 20 th, 1873, John McLear & Son 
presented to the National Bank of Wilming- 
ton and Brandywine, a draft or ordinary 
commercial bill of exchange, for the payment 
of one thousand dollars, drawn by the said 
John McLear & Son, upon E. D. Randolph 
& Co., in favor of the National Bank of Wil- 
mington and Brandywine. This draft was 
discounted by the said bank, and the pro- 
ceeds passed to the credit of John McLear & 
Son, who checked upon the same. On the 
same day, or shortly after, the said draft 
was presented in New York to E. D. Ran- 
dolph & Co. for acceptance; but owing to a 
temporary embarrassment in the business of 
the last firm, the acceptance thereof was 
refused, and the draft was returned to the 
National Bank of Wilmington and Brandy- 
wine, in whose hands it has continued to 
this date. On the 14th day of November, 
1873, John McLear & Son were duly adjudi- 
cated bankrupts in the United States district 
court for this district, and afterwards Wil- 
liam Canby was appointed and duly qualified 
as assignee of said bankrupts. E. D. Ran- 
dolph & Co., having recovered from their 
.temporary embarrassments, resumed busi- 
ness, and are ready and willing to pay the 
said sum of eight hundred and ninety-six 
dollars and fourteen cents, with interest 
on the same; and have filed this bill of in- 
terpleader to cause the assignee of the said 
bankrupts, and the National Bank of Wil- 
mington and Brandywine, the " defendants 
therein named, to make good their respective 
claims to this fund. The assignee has filed 
an answer, claiming the fund as belonging to 
the estate of said bankrupts. The bank has 
failed to appear or to file any answer after 
due notice served, but in open court by their 
counsel have agreed that the bill, as to thG 
facts therein alleged, should be taken pro 
confesso as against' them. 
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There is one, and only one, legal question 
presented; -which is, did the presentation of 
the draft or bill of exchange to E. D. Randolph 
& Co., the acceptance of which was then and 
there refused, operate as an appropriation of 
the funds in their hands to the National Bank 
of "Wilmington and Brandywine, to which a 
court of equity will give effect as an equitable 
assignment, passing a right of property from 
the firm of John McLear & Son, to the bank? 
If it did pass such right of property, the 
bank is entitled to the fund; if it did not, 
then the assignee is so entitled, for he 
stands in the place of John McLear & Son, 
and is remitted to all their rights of proper- 
ty at the time they were adjudicated bank- 
rupts. It is to be observed that the paper in 
question is a draft or ordinary commercial 
bill of exchange for a sum certain, drawn by 
one banking firm on another, upon a general 
balance in the hands of the debtor firm, 
and that, while the actual balance was less 
than the amount drawn for, there is reason 
to believe the creditor firm thought there was 
more than enough to pay the draft, as, in 
fact, there would have been, had not a favor- 
able sale of stock been defeated by the failure 
of the purchaser, and a less favorable sale 
thereof been substituted therefor. The cur- 
rent of authorities establishes the proposi- 
tion, that the presentation of such a bill of 
exchange as above described to the drawee 
for acceptance, does not per se operate as an 
appropriation or assignment, in law or equi- 
ty, of the funds in his hands for the benefit 
of the payee, and consequently passes to the 
payee no title to such funds, and imposes no 
duty on the drawee to pay the same to the 
payee. There is no privity of contract be- 
tween the holder or payee and the drawee un- 
til acceptance; and the drawee cannot be liable 
as acceptor until he has accepted the bill. I 
have not been able to find a case where an 
ordinary commercial draft or bill of exchange 
drawn against a general fund, without any 
evidence to show that the drawer intended to 
set aside the precise amount of the fund in 
the drawee's hands for the benefit of the 
payee, has been construed and held to operate 
as an equitable assignment in favor of the 
payee, on the mere presentation of the draft 
or bill of exchange to the drawee. On the 
contrary, the law is laid down by elementary 
writers and supported by authorities, that 
the mere presentation to the drawee of an or- 
dinary commercial draft' against a general 
fund, will transfer no right of property to 
the party in whose favor it is drawn; will not 
operate as an equitable assignment of the 
fund; and will not create a lien upon the 
f iind in the hands of the drawee. 

The principle of the common law, that no 
creditor shall be permitted to substitute any 
other person in his place as creditor of the 
debtor, without the assent of the latter, ap- 
plies. This principle has been somewhat 
broken in upon, where the creditor has given 
an order on his debtor for the transfer of cer- 



tain property, or the whole of a certain spe- 
cific sum in his hands, or of a particular 
fund, and, in some cases, of a part of a par- 
ticular fund. This request, contained in such 
a draft, brought home by notice to the 
drawee, the courts have treated as an equi- 
table assignment of the property, or the pre- 
cise sum of money or particular fund, if it 
was intended that all the money or fund in 
the hands of the drawee was to be removed, 
or as an assignment of part of a particular 
fund, according to some cases which treat 
a draft on a part of a particular fund as an 
assignment pro tanto. But, as before stated, 
there is no case of a negotiable draft, or bill 
of exchange, against a general balance, where 
such a result has followed from the mere pres- 
entation of such draft or bill. Mr. Parsons*, 
in his work on Notes and Bills (volume 1, 
p. 230), says: "But there seems to be no prin- 
ciple of law by which the holder of a negotia- 
ble bill of exchange, when nothing has oc- 
curred which can be construed either as an 
acceptance or a binding agreement to accept, 
can demand acceptance, and in case of re- 
fusal sue the drawee. Nor would the usage 
of trade or custom be sufficient to give the 
holder the right to sue, even though the 
drawee have funds in his hands, and ought 
in honor to accept. His refusal so to do, al- 
though without reason and inconsistent with 
the principles of fair and honest dealing, 
does not form any good ground for the com- 
mencement of legal proceedings on that ac- 
count." Again, he says:' "There may be 
some dicta to the effect that a bill of exchange 
is an assignment; but no case that we are 
aware of, with the exception of one, has held 
this doctrine in an unqualified way, and that 
case must be considered as overruled. The 
doctrine is well settled, that before accept- 
ance, a negotiable bill for a part of the funds 
is no assignment, but becomes one on the 
drawee's signifying his assent by accepting 
the bill." 

There are authorities in England and the 
United States to the point, that the presenta- 
tion of a draft, or order, or bill of exchange to 
the drawee for the payment of the whole of a 
particular fund, and, in some cases, of the 
part of a particular fund, so expressed on the 
face of the draft, order, or bill, will operate as 
an equitable assignment or appropriation of 
the fund, or the part thereof, and bind the 
drawee so that he shall be held responsible 
to the holder or payee, if he part with the 
fund to another person. Row v. Dawson, 1 
Yes. Sr. 332; Teates v. Groves, 1 Yes. Jr. 
280; Watson v. Duke of Wellington, 1 Russ. 
& M. 602; Lett v. Morris, 4 Sim. 607; Man- 
deville v. Welsh, 5 Wheat. [18 U. S.] 286; 
Bradley v. Root, 5 Paige, 632; Marine Bank 
v. Jauncey, 1 Barb. 486; Gibson v. Cooke, 20 
Pick. 15; Crocker v. Whitney, 10 Mass. 318; 
Cutts v. Perkins, 12 Mass. 209. These are 
nearly, if not quite, all cases of non-negotia- 
ble bills of exchange. "A proper bill of ex- 
change," says Hurlbut, J., "does not of itself 
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operate as an assignment to the payee of 
funds of the drawer in the hands of the 
■drawee, and even after an unconditional ac- 
ceptance it cannot in strictness he held to 
have that effect, since the drawee becomes 
hound by reason of the contract of accept- 
ance, irrespective of the funds in his hands. 
He may refuse when he ought to accept, by 
reason of his having funds, and yet neither 
he, or the funds, would in any way be bound 
or affected by the bill." Cowperthwaite v. 
Sheffield, 3 Comst [3 N. T.] 243. In the same 
■case Vanderpoel, J., says: "If these bills had 
been in the form of orders for the entire pro- 
ceeds of the shipment, they might, after no- 
tice to the drawee, have operated as an as- 
signment of such proceeds. But then they 
would not have possessed all the character- 
istics of bills of exchange. If in such form 
they could be negotiated, they would on their 
face convey information to every holder of 
the fund on which they were drawn, and 
which they carried with them." In Harris v. 
■Clark, Id. 93, 115, Ruggles, J., says: "The re- 
search of the counsel for the plaintiff has not 
■enabled me to find a case where it has been 
held that upon a negotiable bill of exchange, 
the drawee has been made liable in equity 
to the holder without his acceptance or as- 
sent." 

Orders or drafts for the payment of the 
whole of a particular fund are not properly 
negotiable bills of exchange. The certainty 
of payment is the great principle upon which 
the negotiability of such paper depends; and 
that will not permit any conditions or qualifi- 
cations to affect the absolute personal lia- 
bility of the drawee so soon as the bill is ac- 
cepted. The following cases support the 
proposition that a negotiable bill of exchange 
on a general fund has not been treated as 
an appropriation of or equitable assignment 
of the fund to the payee or holder, by reason 
of its mere presentation to the drawee. Wat- 
son v. Duke of Wellington, 1 Russ. & M. 
602; Mandeville v. Welsh, 5 Wheat. [18 XT. 
S.] 277. In the latter case Story, J"., says: 
■"But when the order is drawn on a general 
■or a particular fund for a part only, it does 
not amount to an assignment of that part or 
give a lien as against the drawee, unless he 
consents to the appropriation by the accept- 
ance of the draft, or an obligation to accept 
may be fairly implied from the custom of 
trade, or the course of business between the 
parties, as a part of their contract." Cowper- 
thwaite v. Sheffield, 3 Comst. [3 N. Y.] 243; 
New York & "Virginia State Bank v. Gibson, 
5 Duer, 574; Gibson v. Cooke, 20 Pick. 15; 
Phillips v. Stagg, 2 Edw. Ch. 108; Harri- 
son v. Williamson, Id. 430; Winter v. Drury, 
1 Seld. [5 N. Y.] 525. 

The last case is especially noticeable be- 
cause it is precisely parallel to the one under 
consideration. On January 31st, 1846, the 
plaintiff, Winter, by his agent, at half-past 
nine or ten o'clock in the morning, at New 
York, purchased of one Olarke a draft drawn 
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by him on F. B. & Co. for four hundred dol- 
lars, payable at sight, and paid him the 
amount of it, less the usual exchange of one 
quarter of one per centum. The agent on 
the same day forwarded the draft to the 
plaintiff's agents at Philadelphia for collec- 
tion. At one o'clock in the afternoon of the 
same day, Clarke made a general assignment 
of all his property to the defendant, Drury, 
in trust for the payment of his debts, and 
shortly after sailed for Europe. At the time 
of drawing the draft, Clarke had in the 
hands of F. B. & Co. two hundred and fifty 
dollars. The draft was presented, but not ac- 
cepted; because the drawees had not suffi- 
cient funds to pay it. The draft was protest- 
ed for non-payment, and notice sent to the 
drawer and indorser. Afterwards F. B. & 
Co. forwarded a check for two hundred and 
fifty dollars to Clarke, at Philadelphia. The 
check was received by the assignee, who in- 
dorsed it as the assignee of Clarke, got the 
money, and carried it to the credit of the as- 
signed estate. At the time of the assignment 
Drury did not know of the existence of the 
four hundred dollar draft, nor of the funds in 
the hands of F. B. & Co. • Neither was men- 
tioned in the assignment A few days after 
the receipt of the check by Drury, the plain- 
tiff, Winter, gave him notice of his claim by 
virtue of the draft, and demanded the two hun- 
dred and fifty dollars received by Drury. Dru- 
ry declined paying the money to the plaintiff, 
and this suit was commenced for its recovery. 
This case was decided in 1851, in the court 
of errors and appeals in New York. It is to 
be observed that the transaction was like 
the case now before this court, in these two 
respects:— First, the draft was a negotiable 
draft against a general fund; second, the 
balance drawn for was greater than the one 
actually in the hands of the drawee. In that 
case Gardiner, J., said: "The draft in ques- 
tion was an ordinary bill of exchange, pay- 
able generally and absolutely. In Harris v. 
Clarke, 3 Comst. [3 N. Y.] 118, it was said 
that a bill of exchange does not of itself give 
to the holder either in law or equity a lien 
upon th,e funds of the creditor in the hands 
of the debtor, until the acceptance of the lat- 
ter. And in the still stronger case [Cowper- 
thwaite v. Sheffield] Id. 243, of a draft drawn 
simultaneously with a consignment of cotton 
to a house in Scotland, the same doctrine was 
re-affirmed by this court. There is nothing 
in the case to distinguish it in principle from 
those cited. The bill was not in terms drawn 
upon a particular fund. * * * If the hold- 
er, by the receipt of the bill of exchange for 
value, acquired, neither at law or in equity, 
a lien upon the balance due to Clarke and 
then remaining with the drawees, the drawer 
had the right to dispose of it at his pleasure." 
From these and many more cases that 
might be cited, the court thinks the principle 
fully established that the mere presentation 
of an ordinary commercial bill of exchange 
to a drawee, without acceptance by the lat- 
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ter, does not operate as an appropriation or 
equitable assignment of the amount drawn 
for, in favor of the payee or holder, and cre- 
ates no lien in his favor as against such 
moneys, or any part thereof, in the hands of 
the drawee and shall decree accordingly. 
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RANDOLPH v. KING. 

[2 Bond, 104-] i 

Circuit Court, S. D. Ohio. April Term, 1867. 

Conflict op Laws — Limitation op Actions — 
Judgment— Pleas— Constitutional. Law. 

1. In an action in the circuit court of the 
United States, on the record of a judgment in 
another state, in a plea that the action is 
barred by the statute of limitations, the stat- 
ute of Ohio, as the lex fori, controls the ques- 
tion. 

[Cited in Mars v. Kilpatrick, 25 Neb. 114, 
41 N. W. 114.] 

2. The supreme court of Ohio having decided 
that the record of a judgment of another state 
is a specialty, and that the limitation of the 
right to sue on such record is fifteen years, un- 
der the statute of Ohio of February 18, 1831 
[29 Laws Ohio 1831, p. 214], this court will 
follow that decision. 

3. The provision of the constitution of the 
United States, "that full faith and credit shall 
be given in each state to the public records and 
judicial proceedings of every other state," can 
not be construed as prohibiting a state from 
passing a law barring a right of action from 
lapse of time, on the record of a judgment of 
another state. 

4. The judgment of a court of record can not 
be collaterally impeached, and the plea that 
the judgment set forth in the record on which 
this suit is brought was obtained "by fraud, 
duress," etc., is bad, and a demurrer to it will 
be sustained, 

[This was an action of debt by O. M. F. 
Randolph against George C. King.] 

Corwine & "Walker, for plaintiff. 
Collins & Herron and H. P. Lloyd, for 
defendant. 



OPINION OP THE COURT. The defend- 
ant is sued in an action of debt on a record 
of a judgment against him for $3,000, en- 
tered in the supreme court of the state of 
New York, on March 11, 1847. In addition 
to the plea of nul tiel record, the defendant 
has filed a plea: First, of the statute of 
limitations of Ohio, setting up that the plain- 
tiff's action is barred by the lapse of six, 
ten, and fifteen years respectively, since the 
cause of action accrued; and secondly, that 
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the judgment, on the record of which the 
suit is brought, was obtained by the plain- 
tiff and others in collusion with hira, "by 
fraud, duress, covin, and misrepresentation," 
under circumstances specially stated in the 
plea. To the special pleas demurrers have 
been filed; and on these the questions be- 
fore the court arise. As to the pleas of the 
statute of limitations, it is not controverted 
that the statute of Ohio, as the lex fori, ap- 
plies, and must control the question whether 
the plaintiff's right of action is barred. Al- 
though, as above stated, the pleas allege a 
bar by the lapse of six and ten years, yet 
the plea relied upon in the argument is the 
provision of the statute barring certain 
causes of action in fifteen years. This 
clause in the statute of February IS, 1831, 
bars all "actions upon the case, covenant 
and debt, founded upon a specialty or any 
agreement, contract, or promise in writing," 
after fifteen years. The later statute, which 
took effect June 3, 1853, and is now in force, 
is the same as the act of 1831, as to actions 
upon a specialty, or any agreement, contract, 
or promise in writing. 

The only question, therefore, arising on the- 
demurrer to the- pleas of the statute of lim- 
itations is, whether a judgment of a court of 
record in the state of New York, is a special- 
ty within the meaning of the statute, to 
which the bar of fifteen years applies. This 
question involves a construction of a stat- 
ute of Ohio; and if it has been decided by 
the highest court of that state, by the oft- 
repeated decisions of the supreme court of 
the United States, such adjudication is au- 
thoritative upon the courts of the Union 
held within the state, and will be implicitly 
followed by the supreme court. That high 
tribunal does not inquire whether the views 
of the state court, in the case supposed, ac- 
cord with its own, but follows the construc- 
tion of a statute, as given by the state court, 
as a "rule of decision" within the meaning 
of section 34 of the judiciary act of 17S9 [1 
Stat. 92], Has the supreme court of Ohio 
authoritatively held that the record of a 
judgment of a court of another state, sued 
on in Ohio, is a specialty within the mean- 
ing of the clause of the statute of limita- 
tions before referred to? The case of Stock- 
well v. Coleman, 10 Ohio St, 33, affirmed and 
followed in the case of Bobo v. Norton, Id. 
514, is relied on by the counsel in support 
of the plea of a bar in fifteen years, in the 
first-named ease a suit had been brought 
before a justice of the peace in Ohio, upon 
the record of a judgment against the de- 
fendant, rendered by a justice of the peace 
of the state of Indiana. The Ohio justice 
entered judgment against the defendant 
and the case was appealed to the court or 
common pleas. To the declaration in debt' 
on the record of the Indiana judgment, the 
defendant pleaded the statute of limitations 
of Ohio, to which there was a demurrer, and 
the case was before the supreme court oil 
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the sufficiency of the plea of the statute. 
The supreme court say in that case, the 
only question is whether the record or the 
Indiana Judgment is the evidence of a debt 
"founded upon a specialty;" and after an 
elaborate and well-considered argument, 
they say: "This court rests its opinion in 
the case before us, upon the conclusion ar- 
rived at, that a judgment of a court of an- 
other state is, in the legal and reasonably 
comprehensive sense of the term, to be re- 
garded in this state as a debt upon a spe- 
cialty." In the case before noted (Bobo v. 
Norton, 10 Ohio- St. 514) the same doctrine 
is distinctly reaffirmed. That was an ac- 
tion of debt on a recognizance taken by a 
justice of the peace, and it was held that 
the recognizance was a specialty within the 
meaning of the clause of the statute of lim- 
itations referred to, and that the action 
barred was after the lapse of fifteen years. 
It is insisted, however, by the counsel for 
the plaintiff, in support of the demurrer to 
the plea of the fifteen years statutory bar, 
that in the case of Tyler v. Winslow, 15 
Ohio St. 364, the opinion of the supreme 
court, in Stockwell v. Coleman, has been sub- 
stantially overruled. I can not, however, 
concur with counsel in this view. The case 
of Tyler v. Winslow, varied in its facts and 
in the legal principles invoked in its deci- 
sion, from the case of Stockwell v. Coleman, 
and does not impugn the conclusions of the 
•court as to the construction of the Ohio stat- 
ute as applicable to the records of judgments 
in another state. The action in Tyler v. 
Winslow was upon the record of a judg- 
ment rendered by an Ohio court. And the 
court held that such record was not a spe- 
cialty within the meaning of the statute, to 
which the limitation of a right of action 
was fifteen years. The court in the latter 
case expressly recognize and affirm the case 
of Stockwell v. Coleman, so far as it holds 
that the record of a judgment of another 
state is a specialty. It merely limits and 
modifies the decision, so far as it applies 
to domestic judgments, but leaves it in full 
force as to judgments of another state. In 
the case in 15 Ohio, after stating the con- 
clusions pf the court in 10 Ohio, the inquiry 
is stated: "But is a judgment of a court 
of this state a specialty within the meaning 
of this statute?" and then proceed to show 
that "there is a wide difference between 
the legal significance and effect of a domes- 
tic judgment, and that of a judgment of 
another state." The latter, although entitled 
to "full faith and credit," is here nothing 
more than a cause of action; but a domes- 
tic judgment is much more. It is a Men 
upon lands; and upon it can be exercised all 
the executory remedies given by the law to 
procure full satisfaction." And again, the 
court say, after noticing the argument of 
the court in Stockwell v. Coleman: "How- 
ever correct this reasoning may be, when 
applied, as in that case, to an action on a 
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judgment of another state, we do not think 
it conclusive in an action upon a domestic 
judgment." But without quoting further 
from the opinion, it is plain from its whole 
tenor that the court kept steadily in view 
the question before them, namely, whether 
a domestic judgment was a specialty; aiid 
in giving this a negative answer, they not 
only do not repudiate the decision of the 
court in the former case as "to a judgment 
of another state, but by the strongest im- 
plication affirm it But it is insisted that 
the argument of the court, in the case in 
15 Ohio, necessarily places the judgments of 
another state on the precise footing of do- 
mestic judgments; and in construing the 
statute of limitations, the same principles 
must apply. And hence it is insisted, if a 
domestic judgment is not a specialty, nei- 
ther can a foreign judgment be so regarded. 
Now it is true that the constitution of the 
United States declares that "full faith and 
credit shall be given in each state to the 
public records and judicial proceedings of 
every other state;" and the act of congress 
of May 26, 1790, is intended by legislative 
enactment to provide how the constitutional 
provision shall be carried into execution. 
The effect undoubtedly is, that the .judg- 
ments of a state are to be considered record 
evidence of debt in every other state, and 
conclusive upon the defendants except for 
such causes as would be sufficient to in- 
validate them in the state in which they 
were rendered. Such judgments are to be 
received as domestic judgments, so far as 
the merits of the claim, or subject-matter of 
the suit is concerned. But neither the con- 
stitution nor the act of congress intended 
to limit the power of the states as to the 
remedies for the enforcement of a judgment 
on the record from another state, or to pre- 
scribe by law when a right of action on such 
a judgment should be barred by a statute 
of limitations. Such right on the part of 
the states is distinctly recognized by the 
supreme court of the United States in the 
case of McElmayle v. Cohen, 13 Pet. [38 U. 
S.] 312; also in the case of State of Alabama 
v. Dalton, 9 How. [50 U. S.] 522. Th^ ease 
cited from 13 Ohio, 209 (Pelton v. Platner), 
decides, and correctly too, "that the judg- 
ments of the courts of our sister states, un- 
der the constitution of our federal govern- 
ment, are not considered as foreign judg- 
ments, but as having the same force and 
effect in any other state as they have in the 
state where rendered." But this must be 
received subject to the conditions and limi- 
tations stated in the opinion of the supreme 
court of the United States in the before- 
cited eases in 13 Peters and 9 Howard. The 
power of a state to fix a time within wnien 
an action shall be barred on a judgment of 
another state, is not withheld or forbidden 
by any fair construction of the constitutional 
provision or the act of congress referred to. 
Without pursuing the subject further, 1 
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may remark that the true status of the 
question before the court may he presented 
as follows: By the decision of the supreme 
court of Ohio, which is to be followed by 
this court as involving the construction of a 
state law, a judgment of another state sued 
on in this state is a specialty, and the right 
to sue on it here is limited to fifteen years; 
and that as to domestic judgments, the stat- 
ute has fixed no express limitation, but left 
it to the common law presumption of pay- 
ment after the lapse of twenty years. 

In coming to this conclusion, I have not 
overlooked the ease of Todd v. Crumb [Case 
No. 14,073], decided by Judge McLean in 
1S50. That learned judge held that the rec- 
ord of a judgment, whether domestic or for- 
eign, was not a specialty, and not therefore 
within the terms and meaning of the Ohio 
statute of limitations. But this decision 
was prior to that of the supreme court in 
Stockwell v. Coleman, which was in 1859, 
and that in the ease of Tyler v. Winslow, 
which was in 1864. It may be assumed that 
if these cases had occurred before that de- 
cided by Judge McLean, he would have 
followed them, though in opposition to his 
views of the law. Upon the demurrer to 
the plea setting up fraud in obtaining the 
judgment sued on, I may remark, however, 
that in the light of numerous authorities on 
this point, the conclusion is attained, that a 
judgment, as between the parties to it, ean 
not be collaterally impeached in an action 
at law on the ground of fraud. It would 
certainly be an anomaly, if a judgment of 
nearly twenty years standing, rendered in 
one of the highest courts of New York, when 
sued on in this state, could be assailed as 
void on the ground of fraud. The inquiry 
•would naturally arise, why the defendant 
for so many years permitted a fraudulent 
judgment to stand. It would certainly be 
diflicult to conceive any available reason for 
slumbering so long upon his right. And 
a defense set up after such a lapse of time, 
'to a suit brought in another state, and when 
it may be supposed witnesses cognizant of 
the facts are dead, must be looked upon 
with suspicion. I do not think there are 
any authorities to sustain such a defense at 
law. The case of Anderson v. Anderson, 8 
Ohio, 108, is pointedly against it. There 
are numerous other authorities in unison 
with that case. Chit. Cont. 3; 11 Fost. (N. 
H.) 442; 26 Conn. 273; 1 Wis. 597; 3 
Sneed, 59. 

It results from these views that the de- 
murrer to the plea of the statute of limita- 
tions is overruled, and that to the plea of 
fraud is sustained. 
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RANDOLPH v. ROBINSON et al. 

[2 N. J. Law J. 171.] 

Circuit Court, D. New Jersey. 1879. 

Equity Pleading— Cross Bill— New Matters- 
Federal Jurisdiction — Matters 
Relating to Patents. 

[1. A cross bill which introduces new par- 
ties, new and distinct matters, and differs in 
purpose from the original bill, should be dis- 
missed, since a cross bill is a mere auxiliary to 
the original bill.] 

[2. A controversy which turns upon con- 
tracts in reference to letters patent, rather than 
upon the letters patent themselves, is not with- 
in the jurisdiction of the federal courts, ex- 
cept where the citizenship of parties may give 
jurisdiction.] 

[This was a bill in equity by Reune R. Ran- 
dolph against Mary A. Robinson and others.] 

A cross bill was dismissed because: 1st, 
It was filed before the answer to the original 
bill; 2d, it brought in new parties; 3d, it 
introduced new and distinct matters; 4th, its 
purpose was different from that of the orig- 
inal bill. It was not allowed to stand as 
an original bill, because the controversy turn- 
ed, not upon patents, but rather upon con- 
tracts in reference to them; and these do 
not give the court jurisdiction. 

Jos. F. Randolph, for the motion. 

Mr. Ransom, contra. 

NIXON, District Judge. This is a motion to 
dismiss a cross bill. The original bill was 
filed November 8, 1878, against the defendant 
for an injunction and an account for infring- 
ing re-issued letters patent dated April 23, 
1874. There are a number of reasons why 
the motion should prevail. In the first place, 
the cross bill was filed before the answer to 
the original bill was put in, which is irregu- 
lar, but not such irregularity, perhaps, as, 
standing alone, would justify the court in dis- 
missing it. But, 2d, it brings in new parties, 
which is not admissible. Shields v. Barrow, 
17 How. [58 U. S.] 130. 3rd, it introduces 
new and distinct matters not embraced in 
the original bill. Ayres v. Carver, 17 How. 
[58 U. S.] 595. 4th, its purpose is different 
from that of the original bill. The latter con- 
cerns the infringement of a patent, and the 
former is in the nature of a creditor's bill 
seeking to set aside a fraudulent transfer of 
property, and aiding in the collection of a 
judgment. Cross v. De Valle, 1 Wall. [68 U. 
S.] 1. But the counsel of the complainant in- 
sisted on the argument, that if the bill could 
not be sustained as a cross bill, it was, never- 
theless, good as an original bill, the subject 
matter being a patent of which the circuit 
courts of the United States have exclusive 
jurisdiction. Rev. St § 696, cl. 9. A slight ex- 
amination of the statements and prayers of 
the cross bill shows that the controversy 
does not turn upon the letters patent them- 
selves, but rather upon some contracts in ref- 
erence to them; and of such matters the 
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courts have no cognizance, except as the citi- 
zenship of the parties may give jurisdiction. 
Goodyear v. Day [Case No. 5,568]; Curt. 
Pat § 496. An order must he entered dismiss- 
ing the cross bill, with costs. 

[For hearing on an application for an order 
dismissing (for want of a replication) a bill 
filed by Mary A. Robinson and others, see Case 
No. 11,963.] 
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RANDOLPH v. The UNITED STATES. 

[Newb. 497.]* 

District Court, E.-D. Louisiana. Dec, 1854.2 

Collision — Ferry Boats — Right op Wat — 
"What Libelant Must Show. 

1. A ferry boat running in a certain track 
across a river, and compelled to make a cer- 
tain number of trips within an hour, is not ex- 
cused from taking ordinary precautions to 
avoid collision with a steamship. 

[Cited in The John S. Darcy, 29 Fed. 648; 
The Greenpoint, 31 Fed. 231.] 

2. Nor is a steamship, although the more 
powerful vessel, bound under such circumstan- 
ces to steer clear of the ferry boat. 

3. A ferry boat is undoubtedly entitled to her 
rights and privileges, but they are to be en- 
joyed with a due regard to the rights and duties 
of others, and like all others navigating the 
port of a commercial city, she is bound to be 
prepared for those occasions which call for the 
exercise of prudence, skill and caution. 

[Cited in The Eddie Garrison, 65 Fed. 256.] 

4. A party who comes into a court of ad- 
miraltv to seek relief, in a ease of this nature, 
should* show, that all proper care, skill and pru- 
dence has been observed on board of his own 
vessel, to prevent the disaster of which he com- 
plains. 

[This was a libel by William Randolph, 
owner of the Belleville, against the steam- 
ship United States, for damages resulting 
from a collision.] 

Durant & Hornor, for libelant. 
W. D. Hennen, for respondent. 

McCALEB, District Judge. The libelant in 
this case claims damages for the loss of his 
ferry boat, called the Belleville, which was 
sunk in consequence of a collision with the 
steamship United States, between seven and 
eight o'clock in the evening of the 20th of 
August last. The ferry boat was making a 
trip across the river, from the ferry landing, 

i [Reported by John S. Newberry, Esq.] 
2 [Affirmed by circuit court. Case unreport- 
ed.] 



in the Third district of this city, to Algiers, 
and the steamship was proceeding up the 
river to her landing, at the wharf opposite 
Jackson Square, at the time the collision oc- 
curred. 

It is admitted on behalf of the libelant, 
that the ferry boat did not stop her engine 
or lessen her speed, and it is contended that 
having a right to a certain track across the 
river, and being compelled to make a cer- 
tain number of trips within an hour, she 
was right in the course she pursued, and 
was not bound to take the ordinary precau- 
tion to get out of the way of the steamship; 
but on the contrary, that the latter, as the 
more powerful vessel, was bound, under the 
circumstances, to steer clear of her. 

I am aware of no such exemption from re- 
sponsibility, as that which has been claimed 
for this ferry boat. She was undoubtedly 
entitled to her rights and privileges; but 
they were to be enjoyed with a due regard 
to the rights and privileges of others. She 
had a right in the performance of her regu- 
lar trips, to her usual path across the river 
to her landing in Algiers; but this right was 
not to be enjoyed at all times, and under all 
circumstances without regard to vessels 
coming up or down at the moment she might 
be making her crossing. Like all vessels 
navigating in the port of a large commercial 
city, she was bound to be prepared for those 
occasions which call for the exercise of pru- 
dence, skill and caution. To release her from 
such an obligation, would be virtually to ex- 
pect all vessels, foreign and domestic, enter- 
ing our port, to know the precise moment 
when a ferry boat is to leave one landing for 
another, as well as the very track she is to 
pursue. 

In this case, the approach of the steam- 
ship was distinctly announced by the firing 
of her gun. Her position in the river was 
plainly visible to those in command of the 
ferry boat. The witness Matheny, who was 
the pilot on the latter, at the time of the 
collision, testifies, that "at the time when 
they rang the bell on the ferry boat to leave 
the wharf, the steamship United States was 
between the tobacco warehouse and the bar- 
racks. She was then coming up on this (the 
Orleans) side of the river, and when she got 
somewhere about the cotton press, she fired 
a gun." And again he says, "I saw the 
steamship when we left our lauding on this 
side, and knew that she was coming up the 
river. I told the negro on the Doat to hold on, 
to see whether we had time enough or not 
to get ahead of that boat that was coming 
up, and when we got out, I said to Mr. Ran- 
dolph, 'I don't know whether he can get 
ahead or not.' At the time of this remark 
we were as far out as the United States was, 
she having just fired her gun." 

The evidence of this witness shows, first, 
that he desired to hold on. to see if they 
could go ahead of the steamship: that he 
was doubtful whether or not they would be 
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able to do so, and that as a responsible of- 
ficer in charge of the ferry boat, he thus 
speculated upon the chances of avoiding a 
collision when the delay of a minute would 
haye been sufficient to remove all doubt or 
apprehension upon the subject: secondly, it 
shows that the witness was certainly mis- 
taken in saying that the ferry boat was as 
far out into the stream as the steamship, 
when the latter fired her gun. If this were 
true it is impossible that a collision could 
have occurred, unless the ferry boat had 
remained perfectly stationary. It is satis- 
factorily shown that the steamship was as- 
cending in the usual track of steamships 
proceeding to the landing opposite Jackson 
Square; that she was running at about one 
quarter, or one-third of the distance of the 
width of the river from the Orleans shore. 
It is also shown that there was ample time 
for the ferry boat to have gone far beyond her 
track, if it were true that the latter was as 
far out into the stream, as the testimony of 
the witness Matheny, would lead us to con- 
clude. The steamship was running directly 
to her usual landing place, and when she 
deviated from her course, it is apparent 
from the evidence, that she did so, for the 
purpose of avoiding a collision when the 
ferry boat was discovered to leave suddenly 
the Orleans shore, and run directly across 
her bow. 

On the part of the steamship, it has, more- 
over, been abundantly proven, that she was 
provided with all the requisite signal lights: 
that she had a good look-out on board: that 
her officers were at their posts, and prompt- 
ly performed their several duties: that her 
usual speed had been lessened at some dis- 
tance below: that when there was a pros- 
pect of a collision, her engines had been 
stopped and backed: and finally, her helm 
was put a-starboard for the purpose of turn- 
ing her in the same direction the ferry boat 
was running, and thus breaking the force of 
the collision. 

I am of opinion that the ferry boat was 
wanting in proper prudence and precaution 
in leaving the shore at the time she did; that 
she was to blame for running directly across 
the track of an ascending vessel, and for 
failing to stop her engines, and using the 
usual precautions for avoiding a collision. 
A party who comes into a court of admiralty 
to seek relief in a case of this nature, should 
show that all proper care, skill and pru- 
dence, had been observed by those in charge 
of his own vessel, to prevent the disaster of 
which he complains. This, the present libel- 
ant has failed to do, and his libel must be 
dismissed with costs. 

This decree was afErmed ; on appeal to the 
circuit court, by Mr. Justice Campbell [case 
unreported]. 
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RANDOLPH v. WILMINGTON & R. R. CO. 
et al. 

[33 Leg. Int. 221; i 11 Phila. 502.] 

Circuit Court, E. D. Pennsylvania. June 5, 
1876. 

Railroad Companies — Mortgage — Real Estate — 

Franchise— Branch Road— Courts — 

Eqcjitable Jurisdiction. 

1. A mortgage was made by a railroad com- 
pany, whose road ran through parts of the 
states of Delaware and Pennsylvania, of all 
its property, franchises, &c, to trustees, to se- 
cure the payment of certain bonds. Default 
was made in payment of the interest, and as the 
trustees declined to sell the Delaware fran- 
chises and the Birdsboro extension of the 
road, the plaintiff, a bondholder, filed a bill, 
asking for a decree directing the mortgaged 
premises to be sold as one property. Meld, that 
the court had power to decree relief, notwith- 
standing that part of the railroad was in the 
state of Delaware. 

2. The equitable jurisdiction of the United 
States circuit court is not circumscribed by any 
limitation of the equitable powers of the state 
courts of Pennsylvania, imposed by the consti- 
tution and laws of that state. 

3. "Where a state expressly authorizes a cor- 
poration to mortgage its real estate, authority 
to mortgage its franchises cannot be implied. 

4. A mortgage was made of a railroad as then 
made or to be made. A later mortgage was cre- 
ated, under authority of a subsequent act of 
assembly, of a branch or extension of the origi- 
nal road. The special act provided that the 
later mortgage should be a first lien on the 
branch. JSdd, that a sale under the original 
mortgage must be exclusive of the branch. 

This was a bill in equity, filed by Edmund 
D. Randolph, a citizen of New York, for him- 
self and any of his fellow bondholders, under 
a mortgage given by the "Wilmington and 
Reading Railroad Company, dated March 3, 
1868, against that company, the trustees nam- 
ed in that mortgage, the Baltimore, Phila- 
delphia and New York Railroad Co., and aft- 
erwards, upon their respective petitions, by 
order of court, Paxson Kitchen, a bondhold- 
er under a junior mortgage of the Wilmington 
and Reading Railroad Co., and Du Pont, a 
bondholder under the mortgage on the branch 
or extension beyond Birdsboro. There was 
no dispute as to the jurisdiction of this court 
by reason of the residences of the parties, 
the plaintiff being a citizen of New York, and 
defendants being citizens of Pennsylvania 
and Delaware. The bill sets forth the incor- 
poration of the Wilmington and Reading Rai 1 - 
road Company, by virtue of certain acts of 
the states of Delaware and Pennsylvania; 
that under the powers conferred upon it, it 
executed a mortgage on March 3, 1868, to 
[George] Brooke, [Abraham] Gibbons and 
[George] Richardson, as trustees, to secure 
the payment of 81,250,000 of coupon bonds, 
of some of which the plaintiff is the holder. 
This mortgage, by its terms, conveys all "the 
railways, rails, bridges, fences, wharves, fran- 
chises, and real estate belonging to said com- 

i [Reprinted from 33 Leg. Int. 221, by per- 
mission.] 
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pany and the said railroad in the states of 
Pennsylvania and Delaware and every part 
and parcel thereof, made or to be made," and 
also all the personal property, rolling stock, 
tolls, &c. One of the covenants of the mort- 
gage provides for the payment of the several 
coupons attached to the bonds on the 1st of 
April and October of each year, and in case 
of a default for four months on any such 
payment, then, at the request in writing of 
the holders of not less than $100,000 of said 
bonds, the trustees were required to give no- 
tice to the company of the default, and that 
if the same was not paid within a period of 
four months more, that the principal of the 
mortgage would fall due and be collectible. 
The company defaulted on the coupons due 
April 1st, 1875. On the 2d of August, 1S75, 
bondholders owning more than $100,000 of 
bonds requested the trustees to give the re- 
quired notice, which they did on that day. 
The second period of four months expired De- 
cember 31, 1875, and, the company had not 
only failed to pay its April coupons, but had 
defaulted also on those due in October, so 
that the entire principal of the mortgage had 
thereby become due and payable. The bill 
further alleges that the plaintiff requested the 
trustees to proceed to sell the road under the 
power of sale contained in the mortgage, but 
that they had refused to do so, and prays: 

1. That the mortgage be decreed a first lien. 

2. That the defendant be ordered to pay the 
overdue coupons with interest, on a short day 
to be named by court. 3. That in default of 
such payment, a decree of foreclosure be en- 
tered and an order of sale made. 4. General 
relief. 

Each of the defendants have filed separate 
answers. The Baltimore, Philadelphia and 
New York Railroad Company in their an- 
swer set forth that the "Wilmington and Read- 
ing Railroad Company had merged into that 
corporation, by articles of consolidation, dated 
June 1st, 1875. They admit all the facts' 
alleged in the bill as to the execution of the 
mortgage, the default, and the necessary no- 
tice. They deny, however, the jurisdiction of 
this court to enter the decree prayed for, on 
the ground, first, that lij reason of the cor- 
poration being created by the acts of the leg- 
islatures of the states of Maryland and Penn- 
sylvania, they are an inter-state corporation, 
and on that account this court has no juris- 
diction in the premises; secondly, that the 
constitution of the state of Pennsylvania has 
taken away from all the courts of that state 
jurisdiction to enter the decree prayed for in j 
this suit, and that, therefore, this court has 
no jurisdiction to do so. They also aver, that 
while the mortgage covers, in express terms, 
all the franchises of the Wilmington and 
Reading Railroad Company in both Penn- 
sylvania and Delaware, that the company 
had no power to mortgage the franchises in 
Delaware, as they claim that the state never 
gave her consent to such a mortgage in terms 
by any act of her legislature. They further 



allege that the portion of the railroad lying 
between Birdsboro and Reading is not cov- 
ered by this mortgage; but that the first lien 
on that portion is a mortgage of a later date 
to the same trustees, to secure certain bonds 
to be issued, of which $104,S00 were issued 
and are now outstanding. This answer is 
adopted by the Wilmington and Reading 
Railroad Company as their own. 

Messrs. Brooke, Gibbons and Riehardson, 
trustees, by their answer, admit all the facts 
set forth in the plaintiff's bill, except that the 
allegation that the mortgage to them covers 
the franchises in the state of Delaware; and 
do not admit that the lien of the mortgage of 
March 3, 1868, extends to and embraces the 
branch or extension from Birdsboro to a point 
near Reading. 

About two months after the answers of the 
original defendants were filed, Kitchen, al- 
leging to be a bondholder under a mortgage 
dated March ISth, 1S70, given by the Wil- 
mington and Reading Railroad Company, ask- 
ed leave of court to intervene as a defendant. 
His petition was granted, and his answer, as 
filed, denies the jurisdiction of the court to 
sell that portion of the road lying in the state 
of Delaware. It also recites points raised by 
the railroad companies and the trustees, as 
above set forth, and apparently adopts these 
defences as his own. He shows, as a further 
reason against a decree of sale as prayed for, 
that no arrangement has been made with a 
connecting railroad, known as the Lehigh 
and Berks County Railroad, 'to secure an en- 
trance to the city of Reading, and also, as an 
additional reason, that the receivers now in 
charge of the road are mismanaging it. He 
also alleges that the amount of bonds out- 
standing secured by the mortgage on tne 
road between Birdsboro and Reading is much 
less than the face of the mortgage, and that 
their amount must first be ascertained before 
decree. Du Pont, a bondholder under the 
mortgage of the branch or extension, was 
also admitted as a defendant. This case was 
put down by the plaintiff for hearing on bill, 
answers, and replication. 

Plaintiff's counsel contended that from the 
bill and answers it will appear as conceded: 

1. That the Wilmington and Reading Rail- 
road Company duly executed, on the 3d of 
March, 1868, to the trustees defendants a 
mortgage, which, by its terms, was a first 
lien on its franchises as well as on both the 
real and personal property of the corporation, 
both in the states of Pennsylvania and Dela- 
ware, made or to be made, to secure the plain- 
tiff and his fellow bondholders. 

2. That the company has defaulted on its 
interests since April 1, 1875, and that by so 
doing it has broken the covenants of its mort* 
gage, and all necessary steps having been 
taken according to the terms of the mort- 
gage, the whole of the principal and interest 
fell due and was payable on December 3, 
1875. 

3. That the trustees, after demand made, 



RANDOLPH (Case No. 11,563) 

refused to sell the road under the power of 
sale contained in the mortgage. 

Under these circumstances it is clear that 
a court of equity would, unless grave cause 
he shown to the contrary, give to the plaintiff 
the relief prayed for. Nothing is tetter set- 
tled than that on the refusal of a trustee to 
carry out the terms of a trust, equity will pro- 
tect the cestui que trust by decreeing a fulfill- 
ment of the terms of the trust. 

To avoid the protection to which the plain- 
tiff would ordinarily he entitled, the defend- 
ants, while raising no issue of fact, have stat- 
ed in their answer certain reasons in law, 
which, as they contend, ought to prevent a 
decree. These reasons may he stated thus: 

1. That this court has no jurisdiction to en- 
ter the decree prayed for, even if it was prop- 
er, because its jurisdiction is only concurrent 
with that of the state courts of Pennsylvania; 
and by the constitution of that state, none of 
her courts have to-day jurisdiction to fore- 
close a corporation mortgage. 

2. That as this railroad extends beyond the 
territorial jurisdiction of this court and into 
the neighboring state of Delaware, that, 
therefore, no decree of this court selling it as 
an entirety, could be made, and that this 
court could only decree a sale of that portion 
in Pennsylvania. 

3. That the corporation defendant had no 
authority from the state of Delaware to mort- 
gage its franchises in that state, ana that in 
so doing its act was ultra vires, and therefore 
void. 

4. That the mortgage of March 3, 1868, is 
not a first lien on the road lying between 
Birdsboro and Reading, but as to that portion 
is subject to a mortgage to secure $104,800, of 
outstanding bonds. 

As to the first point, that the jurisdiction 
was no greater than the state courts of Penn- 
sylvania, the plaintiff cited: U. S. v. How- 
land, 4 Wheat. [17 U. S.] 108; Suydam v. 
Broadnax, 14 Pet. [39 U. S.] 67; Bundle v. 
Delaware & R. Canal Co., 14 How. [55 U. S.] 
SO; Marshall v. Baltimore & O. R. R. Co., 16 
How. [57 U. S.] 327; Union Bank v. Jolly's 
Adm'rs, IS How. [59 U. S.] 503; Hyde v. 
Stone, 20 How. [61 U. S.] 175; Green v. 
Creighton, 23 How. [64 U. S.] 90; Payne v. 
Hook, 7 Wall. [74 U. S.] 425. 

As to the second point, that as the railroad 
extends into Delaware, beyond the territorial 
jurisdiction of the court, it could not decree 
its sale as an entirety: Ellis v. Boston, H. & 
E. R. Co., 107 Mass. 11; Hancock v. Wil- 
mington & R. R. Co. [Fed. Cas. Append.]; 
Mitchell v. Paige, 2 Paige, 606; McElrath v. 
Pittsburgh & S. R. Co., 55 Pa. St. 189; Wil- 
mer v. Atlanta & R. Air-Line R. Co. [Case 
No. 17,776]. 

As to the third point, that the company 
was authorized to mortgage its franchise in 
the state of Delaware, many acts of assem- 
bly were referred to. and the following is a 
copy of a portion of the Delaware act, under 
which the railroads were merged into the 
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W. & B. R. R., approved 1866, February 7, 
volume 13, p. 46. 

Section 1 authorizes the Delaware and 
Pennsylvania State Line Railroad Company 
"to merge and consolidate its capital stock, 
franchises and property, with the capital 
stock, franchises and property of any other 
railroad company or companies or corpora- 
tions organized or operated, or having au- 
thority to be organized or operated, under 
the laws of Pennsylvania, whenever the rail- 
roads so to be merged or consolidated shall 
form with each other, or by means of an in- 
tervening railroad, a continuous line of rail- 
road, to extend from any point at or near the 
city of Wilmington towards or into the coal 
and lime regions of the state." 

Section 3. "The several companies, corpora- 
tions, or railroad parties thereto, shall be 
deemed and taken to be one corporation, by 
the name provided in said agreement and act, 
possessing within this state all the rights, 
privileges and franchises, and subject to all 
the restrictions, disabilities and duties of 
each of such corporations, companies, or rail- 
roads so consolidated or merged." 

Section 4. "All and singular the rights, 
privileges and franchises of each of the said 
companies or corporations, « * * and all 
the property, real, personal or mixed, * * * 
shall be deemed and taken to be transferred 
to and vested in the new corporation. * * * 
Provided that all rights of creditors and all 
liens upon the property of either of the said 
companies or corporations shall be preserved 
unimpaired, and the respective companies or 
corporations may be deemed to continue in 
existence to preserve the same." 

Section 6. "The said new corporation may, 
from time to time, borrow money for corpo- 
rate purposes and uses, and execute mortgages 
on all or part of their real estate, and issue 
bonds to secure the payment of the same." 
And the following authorities: Railroad Co. 
v. Harris, 12 Wall. [79 U. S.] 82; Cleveland 
& P. R. Co. v. Speer, 56 Pa. St. 332; Phila- 
delphia, W. & B. R. Co. v. Maryland, 10 How. 
[51 U. S.] 376; Delaware Railroad Tax, 18 
Wall. [85 U. S.] 208; Wilmington R. Co. v. 
Reid, 13 Wall. [SO U. S.] 264; Willink v. 
Morris Canal & Banking Co., 3 Green, Ch. [4 
N. J. Eo_.] 404. 

As to the fourth point, that the mortgage 
was a first lien on the branch road from 
Birdsboro to Reading, they cited: 2 Redf. R. 
R. 501; Bondholders v. Maysville & L. R. W., 
9 Am. Ry. T.; Borough of Easton's Appeal, 
47 Pa. St. 255; Philadelphia, W. & B. R. Co. 
v. Woelpper, 64 Pa. St. 366; Seymour v. 
Canandaigua & N. F. R. Co., 25 Barb. 2S4; 
Willink v. Morris Canal & Banking Co., 
supra; Mitchell v. Winslow [Case No. 9,673] ; 
Galveston R. Co. v. Cowley, 11 Wall. [78 U. 
S.] 481; Broom, Leg. Max. 19S. 

The counsel for the trustees, as well as the 
counsel for Du Pont, contended that the 
mortgage was not a first lien on the branch 
or extension beyond Birdsboro. The charter 
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empowered the corporation "to construct a 
railroad from a point on the Philadelphia 
and Reading Railroad, at or near Birdsboro, 
in Berks county, and thence by the most, 
available route to connect with any railroads" 
in Chester county. Section 3 authorized it 
to construct branches or lateral roads not ex- 
ceeding nine miles. Section 4 empowered it 
to borrow money "for the construction of 
said railroad and the procuring of the rolling 
stock therefor, and to pledge the said road, 
rolling stock and franchises, 'or any part 
thereof, for the payment thereof." The 
mortgage, which counsel for Du Pont claim- 
ed was a first lien on the branch or extension, 
was made subsequent to the one upon which 
these proceedings were taken, and was made 
under authority of the act of assembly of 
March 26th, 1869, which was as follows: 
"That whenever the W. & R. R. R. Co. shall 
construct any branch or lateral railroad, not 
exceeding nine miles in length, it shall and 
may be lawful for the president and direct- 
ors of the said company to borrow money on 
mortgage, in such sum and at such rate of 
interest not exceeding seven per centum, as 
they may think proper for the construction of 
such branch or lateral railroad, and mortgage 
the same for the payment thereof: Provided, 
the said company shall not issue bonds for a 
less denomination than $100, and that the 
mortgage given to secure their payment shall 
be a first lien upon such branch or lateral 
railroad." They argued that the purpose of 
the road was to go only to Birdsboro, not 
beyond it. The power was only to pledge 
for the construction of said railroad, "the 
said road, rolling stock and franchises." The 
act of March 26th, 1869, was constitutional, 
and made the branch mortgage by its provi- 
sions a first lien. 

And the counsel for the trustees also con- 
tended that the mortgage was not a lien upon 
the franchises of the road in Delaware, and 
cited Stewart's Appeal, 6 P. F. Smith [56 Pa. 
St.] 413; City of Bath v. Miller, 51 Me. 341; 
Wood v. Bedford & B. R. Co., 8 Phila. 94; 
Com. v. Smith, 10 Allen, 448. 

Counsel for Kitchen argued: 

1. Before a sale the priorities should be set- 
tled and amounts due on prior mortgages be 
ascertained. The answer of some of the 
bondholders under the branch mortgage as- 
serts that only S104,800 are due. But the an- 
swer of the Wilmington and Reading Rail- 
road and of Robert Frazier (section 5) avers 
that $435,000 additional are due. The amount 
must therefore be ascertained by inquiry. 

2. It is proper that the cause should be re- 
tained until application can be made to the 
legislature in Delaware for authority to mort- 
gage the franchise. See 2 Redf. R. R. (5th 
Ed.) p. 497, § 235, note; Great Western Ry. 
Co. v. Birmingham & O. J". Ry. Co., 2 Phil. 
Ch. 597. 

3. This court has no jurisdiction to order a 
sale of that part of the corporate property 
which lies in the state of Delaware. See 



North Indiana R. Co. v. Michigan Cent. R. 
Co., 15 How. [56 U. S.] 233, 242. 

Lewis Wain Smith and N. B. Smithers, for 
plaintiff. 

David W. Sellers, for Wilmington & R. R. 
Co. 

G. W. McPherran and Geo. W. Biddle, for 
Baltimore, P. & N. Y. R. Co. 

Chas. Hart and Chapman Biddle, for the 
trustees. 

Geo. M. Dallas, for Du Pont. 

E. Greenough" Piatt, G. T. Bispham, Wayne 
McVeagh, George F. Baer, and Saml. Dick- 
son, for Paxson Kitchen. 

McKENNAN, Circuit Judge. An early de- 
cision of- this cause is desired, and as there 
has not been sufficient time at the command 
of the court for the preparation of an opin- 
ion at length, the following statement of the 
conclusions reached is made as the basis of 
the decree to be prepared and entered: 

1. This court has jurisdiction to decree the 
relief prayed for, notwithstanding the fact 
that part of the railroad, the sale of which is 
asked, is within the state of Delaware, and 
such jurisdiction is not circumscribed by any 
limitation of the equitable powers of the 
state courts of Pennsylvania imposed by the 
constitution and laws of that state. 

2. The mortgage set up in the bill is the 
first lien upon the main line only of the Wil- 
mington and Reading Railroad Company, ex- 
tending from the point to which it is con- 
structed on the Philadelphia and Reading 
Railroad, at or near Birdsboro, to Wilmington, 
upon, the franchises of the company in the 
state of Pennsylvania, and upon the other 
property described in the mortgage. 

3. The mortgage is not a lien upon the 
franchises of the company in the state of 
Delaware. The express authority conferred 
upon the corporation by the supplemental 
act of the legislature of that state of Febru- 
ary 7th, 1866, to pledge its real estate as a 
security for its loans, excludes any argumen- 
tative implication of authority to mortgage its 
franchises for that purpose. 

4. The respondent corporation having made 
default in the payment of interest since April 
1, 1875, the whole of the principal and ac- 
crued interest secured by the mortgage fell 
due, and became payable on the third day of 
December, 1875. 

A decree will therefore be prepared by 
counsel for the sale by the trustees named in 
the mortgage of all the property bound by 
it as hereinbefore stated. 

Decree. 

And now, June 6th, A. D. 1876, the above 
cause being heard on bill, answer, and repli- 
cation, and having been argued by counsel 
for each of the parties thereto, and it appear- 
ing to the court that they have full jurisdiction 
to grant the relief prayed for in the said bill, 
it is finally ordered, adjudged and decreed as 
follows: 
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1. That the mortgage in the bill of com- 
plaint mentioned, dated 3d March, 1868, and 
made by the Wilmington and Reading Kail- 
road Company, to George Richardson, Abra- 
ham Gibbons, and George Brooke, as trustees, 
is a first lien on the railroad of said company, 
constructed between a point on the line of the 
Philadelphia and Reading Railroad, at or near 
Birdsboro, in the county of Berks, in the state 
of Pennsylvania, and the city of Wilmington, 
in the state of Delaware, and upon all the 
property and premises therein described, ex- 
cept upon the franchises possessed by said 
company under grants from the state of Dela- 
ware, and is effectual and binding thereon, 
and that the holders of the bonds secured by 
said mortgage are entitled to all the rights 
and securities thereby conferred, except as 
aforesaid. 

2. That the said Wilmington and Reading 
Railroad Company did, on the 1st days of 
April and October, A. D. 1875, make default 
on the semi-annual interest on the bonds se- 
cured by said mortgage, and that notice being 
duly served on them according to the terms of 
said mortgage, the whole of the principal sum 
thereby secured, as well as the unpaid cou- 
pons, fell due and were payable on the 3d 
day of December, A. D. 1875. 

3. That the Wilmington and Reading Com- 
pany do, within five days, pay to Abraham 
Gibbons, George Brooke, and George Rich- 
ardson, the trustees therein named, the 
amount due on the principal sum thereby se- 
cured, being one million two hundred and 
twelve thousand five hundred dollars (§1,212,- 
500) with the several unpaid coupons attached 
to said bonds, together with the interest 
which has thereon accrued since the several 
dates of their maturity. 

4. That in default of such payment within 
the period named, the railroad of the said 
Wilmington and .Reading Railroad Company, 
extending from a point on the line of the 
Philadelphia and Reading Railroad, at or 
near Birdsboro, in the county of Berks, in the 
state of Pennsylvania, to the city of Wilming- 
ton, in the state of Delaware, with all the 
rights, privileges, immunities and franchises 
of the said Wilmington and Reading Railroad 
Company, under any and all grants of the 
state of Pennsylvania, together with the equip- 
ment thereof, consisting of all the locomo- 
tives, cars and rolling stock belonging to said 
company, and also all rights of way and land 
occupied by or used in connection with or for 
the construction, completion and maintainance 
of said railroad, with all the bridges, cul- 
verts, side tracks, depots, depot grounds, sta- 
tions, machine shops, buildings, or other struc- 
tures and improvements of every kind and de- 
scription, acquired or erected or connected 
with said railroad, whether in the states of 
Pennsylvania or Delaware, conveyed by said 
mortgage to Abraham Gibbons, George 
Brooke, and George Richardson, trustees, be 
exposed to public vendue or outcry in one 
entire lot, in the city of Philadelphia, by the 



said Abraham Gibbons, George Brooke, and 
George Richardson, trustees, to whom all 
needful authority for that purpose is hereby 
given, after notice of the time, place and con- 
ditions of sale, and of the property to be sold, 
has been given by advertisement in two daily 
papers in the city of Wilmington and the city 
of Philadelphia, and one paper in each of the 
counties of Berks and Chester, twice a, week, 
if the said papers are so often published, for 
three months prior to the day of sale (a copy 
of the form of such advertisement is annexed 
hereto). The property shall be sold to the 
highest and best bidder upon his signing the 
conditions of sale, to wit: One hundred thou- 
sand dollars (§100,000) of the purchase money 
shall be paid in cash when the property is 
struck off, and the balance within thirty days 
(30) after confirmation of sale by this court, 
provided that the said balance of the pur- 
chase money may be either paid in cash or 
settled for by receipting to the said Abraham 
Gibbons, George Brooke and George Richard- 
son, trustees, for the dividend of the said bal- 
ance of the purchase money, which may ap- 
pear to be payable on any of the bonds of the 
said railroad company, and matured coupons 
attached thereto, secured by the mortgage 
of March 3d, 1868, which may be held by said 
purchaser or purchasers, and the delivery of 
the said bonds and coupons for said settle- 
ment shall be deemed equivalent to a cash 
payment to the extent of the dividend pay- 
able on each bond, and be a full acquittance 
and discharge of said purchaser or purchasers, 
and when the said purchase money shall have 
been paid and receipted for, and the said sale 
confirmed by this court upon the return there- 
of being made to the court, then the said 
Abraham Gibbons, George Brooke and George 
Richardson, shall execute and deliver to said 
purchaser or purchasers of said railroad, prop- 
erty, estates, premises, rolling stock, appur- 
tenances and franchises, except as aforesaid 
as above set forth, a good and sufficient deed 
or deeds granting and conveying the same to 
him or them in fee simple. And the said pur- 
chasers shall thereupon take and hold the 
same free, clear and discharged from all in- 
cumbrances subsequent to the lien of said 
mortgage, and claim or demand of the Wil- 
mington and Reading Railroad Company, or 
of any. person claiming under them thereon or 
thereto, by way of equity of redemption or 
otherwise, and the said Wilmington and 
Reading Railroad Company, and all persons 
claiming under them, shall be thenceforth ab- 
solutely debarred and foreclosed of and from 
any such claim or demand whatsoever. 
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RANGER v. NEW ORLEANS. 

[2 "Woods, 128.] i 

Circuit Court, D. Louisiana. Nov. Term, 1875. 

Municipal Corporation — Special Tax — Receipt 

of Payment — Irregularly Issued 

Bonds— Funds. 

1. A municipal corporation being required by 
law to levy an annual tax to pay interest on cer- 
tain designated bonds, and having levied and 
collected the tax for that purpose, has no right 
to divert the fund to other purposes, and, upon 
application by the holders of the bonds, will be 
enjoined from so doing. 

2. Where a tax to pay interest on certain 
bonds has been levied by a municipal corpora- 
tion for a series of years, and the interest due 
from year to year had been paid in full, al- 
though a portion of such interest tax for those 
years was in arrears, an injunction to restrain 
the corporation from receiving payment of said' 
arrears in city scrip was refused, it being made 
to appear, that unless scrip were taken, the 
tax in arrears could not be collected at all. 

3. The charter of a municipal corporation im- 
posed conditions and restrictions upon its pow- 
er to contract debts and issue bonds. Holders 
of bonds, issued in pursuance of the charter, 
made no opposition to the issue, at a subsequent 
date, of bonds contrary to the restrictions of 
the charter, and the latter bonds found their 
way into the hands of bona fide holders for 
value. Meld: (a) that such irregularly issued 
bonds were binding on the municipal corpora- 
tion; (b) that the holders of bonds regularly is- 
sued could not assail their validity. 

4. Holders of the bonds, regularly issued, had 
no right to claim that their bonds should be 
paid in preference to the irregular bonds, out 
of moneys not specially collected for that pur- 
pose, even though the regular bonds were due 
and the irregular ones were not. 

[This was a bill in equity by Morris Ran- 
ger against the eity of New Orleans.] Sub- 
mitted on motion for injunction pendente 
lite. 

H. B. Kelly, D. C. Labatt, and J. AronI, 
for the motion. 

B. F. Jonas, City Atty., and H. C. Miller, 
contra. 

WOODS, Circuit Judge. The bill states, in 
substance: That the complainant is the 
owner and holder of five bonds of $1,000 
each, dated May 1, 1854, payable in twenty 
years after date, issued by the city of New 
Orleans, by authority of Act No. 109 of the 
Acts of 1854, authorizing the city of New 
Orleans to subscribe to the stock of the New 
Orleans, Jackson & Great Northern Railroad 
Company, approved March 14, 1854; and also 
one bond for $1,000, dated September 1, 1854, 
due in twenty years after date, and issued 
by the city of New Orleans by authority of 
Act No. 108 of the Acts of 1854, approved 

i [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 



Marcb. 15, 1854, authorizing the city to sub- 
scribe to the stock of the New Orleans, 
Opelousas & Great Western Railroad Com- 
pany. That complainant has brought an ac- 
tion at law against the city on the law side 
of this court on these and other bonds of the 
same issue and the coupons attached to-' ' 
them, and has recovered judgments thereon 
amounting in the aggregate to $6,000, on 
which executions have been issued and re- 
turned nulla bona. That by the thirty-sev- 
enth section of an act approved February 
23, 1852, "to consolidate the city of New 
Orleans and provide for the government and 
administration of its affairs," which act was 
in force when said acts (Nos. 108 and 109) 
were passed and said bonds issued, it was 
provided that no future debt or loan should 
be contracted by the city unless the same 
should be authorized by a vote of a majority 
of the voters of the city, and no ordinance 
creating a debt or loan should be valid un- 
less for some single work or object distinct- 
ly specified therein, and unless such ordi- 
nance should provide ways and means for 
the payment thereof, and such ordinance 
should not be repealed until the principal 
and interest of the capital borrowed should 
be fully paid and discharged. 

The bill further alleges: That by the 
above named acts (Nos. 108 and 109), under 
which the bonds held by complainant were 
issued, it was provided that the subscription 
to the stock of said railroad companies 
should be payable in the bonds of the eity, 
having twenty years to run; that a special 
tax on real estate and slaves should be lev- 
ied in January of each year, sufficient to pay 
the annual interest on said bonds, to be col- 
lected in the same manner as the consoli- 
dated loan tax of the city, and that all ordi- 
nances, resolutions or other acts passed after 
the first day of January in each year, except 
an ordinance for the consolidated loan tax, 
should be null and void, unless a resolution 
imposing a special tax for the payment of 
the interest on the said two series of bonds 
should be first passed. Acts 1854, pp. 69, 70. 
That the same provisions were made by Act 
No. 110 of the Acts of 1854, for a tax to pay 
the interest on bonds issued for stock in the 
Pontchartrain Railroad Company, subscribed 
by the city of New Orleans. That the bonds 
issued by the eity to purchase the water- 
works, having been issued in conformity to 
the provisions of an act passed in 1834, were 
not re'quired to be issued in the manner pre- 
scribed by the consolidation act of 1852. 
That these four classes of bonds, to wit, 
those issued to take up the consolidated debt 
of the city, those issued to pay for stock in 
the New Orleans, Jackson & Great Northern 
Railroad Company, those issued to pay for 
stock in the Pontchartrain Railroad Com- 
pany, and the waterworks bonds, are the 
only bonds issued by the city which were 
not issued in violation of the aforesaid act 
of February 23, 1852; that the provisions of 
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said act formed a part of the contract be- 
tween the city and the holders of said bonds; 
that all bonds subsequently issued, having 
been put forth in violation of the said act 
of consolidation, are, as regards the complain- 
ant and those holding similar bonds, null 
and void, and of no effect in law. 

The bill then specifies five acts of the leg- 
islature, commencing with Act No. 52 of the 
Acts of 1868, which it is alleged were passed 
in direct contravention of the thirty-seventh 
seetion of the act of 1852, by which the city 
has issued bonds to an amount greater than 
§10,000,000. 

The eomplaint of the bill is threefold: (1) 
That the city is about to divert to other pur- 
poses the tax levied and collected for the 
purpose of paying interest upon the issues 
to which the bonds held by complainant be- 
long (2) That the city has by ordinance au- 
thorized the reception of city scrip in pay- 
ment of the uncollected taxes belonging to 
the railroad interest fund, for the years from 
1860 to 1873, inclusive. (3) That the city 
has adopted what it calls the premium 
bond plan, whereby it proposes to pay the 
principal of bonds not yet due, leaving the 
bonds of complainant and others of the same 
issue, and which are now due and payable, 
unpaid. And the motion now is that the 
injunction may issue to restrain the city from 
doing either of the acts complained of. 

Now in the case of Maenhaut v. City of 
New Orleans [Case No. 8,939], I allowed the 
injunction to restrain the city from divert- 
ing to other purposes the tax levied and col- 
lected for the purpose of paying the inter- 
est upon the bonds of the city, and the case 
made by this bill is substantially the same in 
this respect as made by the case of Maen- 
haut v. City of New Orleans, and as no in- 
jury could result to the city from allowing 
that part of the injunction prayed for in this 
<;ase, I will allow the injunction to go to 
restrain the city from diverting the fund 
raised to pay the interest of the bonds held 
by the complainant, and others of the same 
•class, to any other purpose. 

The second branch of the injunction prayed 
for by this bill is to restrain the city from 
receiving scrip in payment of the uncollect- 
ed taxes belonging to the railroad interest 
fund, from the year 1860 to 1S73, inclusive. 
The law under which this fund was raised 
provided that there should be a levy made 
each year by the city authorities sufficient 
to pay the railroad' bond interest tax of that 
year, and it is made to appear by affidavits 
filed in this case, that the interest upon 
these bonds has been paid for every year 
from 1860 up to 1S73, inclusive. And it is 
made further to appear that the unpaid taxes 
"belonging to the railroad interest fund of 
these years cannot be collected at all, or at 
least can only be collected with great diffi- 
-eulty, unless payment is received in city 
scrip. Under these circumstances, it appears 
to me very clear that this motion, addressed 
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as it is to the discretion of the court, to re- 
strain the city from taking scrip for these 
years for the interest belonging to the rail- 
road bond fund, should not be allowed. It 
seems to me that the complainant, in ask- 
ing this branch of the injunction, is stand- 
ing in his own light. Even if he had the 
right, which I think he has not, to demand 
that the injunction should go for this pur- 
pose, it seems clear that all the complainant 
can demand as a matter of right is, that 
the tax should be levied from year to year 
to pay his interest, and that his interest 
should be paid, and that if there is any sur- 
plus for any given year of the interest fund, 
the city having complied with its contract 
for that year, he has no right to dictate to 
the city how that surplus shall be applied. 
But it is very clear to my mind, knowing, as 
I am enabled to know from years of obser- 
vation in this court, the condition of the 
city finances, that it is impossible to collect 
these old taxes, running from the years 1860 
to 1873, unless they are received in something 
less valuable than money. It is for the in- 
terest of this complainant and all the bond- 
holders, that the city should be allowed to 
collect this tax in such funds as it is able 
to use in payment of its debts, and thereby 
relieve itself of its indebtedness to that ex- 
tent. The affidavit of the city administrator 
shows that if these taxes are demanded in 
money or legal tender currency, they cannot 
be collected at all. I must, therefore, de- 
cline to allow the injunction to go to restrain 
the city from receiving city scrip in payment 
of its uncollected tax. 

The third branch of the injunction asked 
for is, that the city may be restrained from 
applying the funds collected by taxation to 
the payment of the bonds not yet due, while 
it leaves the bonds of the complainant, which 
are due and unpaid, unprovided for. 

In the ease of Maenhaut 'v. City of New 
Orleans [supra], I expressed the opinion, and 
I still adhere to it, that the provisions of the 
thirty-seventh section of the act of 1852— 
that act being, in fact, the charter of the city 
providing how the debts of the city should 
in future be created, and limiting the power 
of the city in the contracting of debts- 
formed a part of the contract between the 
city and those who received and held the con- 
solidated debt, and the bonds issued by au- 
thority of the provisions of the acts Nos. 108 
and 109 of the year 1854. In my judgment 
the holders of the bonds under these two 
acts had the right to demand of the city, in 
accordance with the terms of the thirty- 
seventh section of the act of 1852, that no 
further debt or loan should be contracted by 
the city unless the same should be author- 
ized by the vote of the majority of the vot- 
ers of the city, and no ordinance creating a 
debt or loan should be valid unless for some 
single work or object distinctly specified 
therein, and unless such ordinance should 
provide ways and means for the payment 
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thereof, and such ordinance should not be 
repealed until the principal and interest of 
the capital borrowed should be fully paid and 
discharged. Now, while the holders of these 
railroad bonds, consolidated bonds, and 
waterworks bonds had the right to exact 
these conditions of the city, they have not 
seen fit to do so, unless we consider this 
case as brought by these bondholders to en- 
force these conditions. According to the 
averments of the bill, bonds to the amount of 
$10,000,000, or as stated in the argument, 
-$15,000,000, have been issued since the acts 
of 1854, not in accordance with the terms of 
these acts. These bonds, it is fair to pre- 
sume, are in the hands of bona fide holders, 
and being in the hands of bona fide holders, 
and the city having authority to issue 
bonds, the bona fide holders have the right 
to presume that 'the conditions precedent 
have been complied with, and these bonds 
are valid and binding upon the city in their 
hands. Van Hostrup v. City of Madison, 
1 Wall. [68 U. S.] 291. Now the holders of 
the consolidated debt bonds, and of the 
railroad bonds, and of the waterworks bonds, 
had their remedy to restrain the city from 
issuing these unauthorized bonds, but they 
did not resort to it. They have waited su- 
pinely until this large mass of bonds has been 
issued by the city in violation, as I think, of 
their rights, and until these bonds have 
passed into the hands of bona fide holders, 
and it is now too late for them to set up any 
claim that these bonds are invalid and have 
no rights as against them or against the city. 
Tbese bondholders were asleep when they 
should have been awake. They should have 
looked after their interests when the issue of 
these bonds was in fieri, and not have waited 
until they fell into the hands of innocent 
holders. So that, in my judgment, these 
bonds are binding now upon the city, and 
they are good as against the holders of the 
bonds regularly issued. 

Now, the question submitted to the court 
is, have the holders of these bonds which I 
have just named— the railroad bonds, the 
waterworks bonds and the consolidated 
bonds— the right to dictate to the city how 
it shall apply its funds raised 'by taxation? 
The right to demand that the fund raised for 
the interest upon their bonds shall be ap- 
plied to the payment of their interest is con- 
ceded; but in thjs bill the complainant goes 
further, and he demands that other funds, 
not raised specially to pay his interest, or to 
pay his principal, shall not be applied to 
the payment of the other bonds; in other 
words, he asks the court to substitute its 
•discretion for the discretion of the ofilcers of- 
the city in the administration of the finances. 
If there was any trust fund which he had the 
right to subject to the payment of his prinr 
-cipal or interest, the court would enforce the 
trust; if he had a lien upon any particular 
fund, the court would enforce the lien; but 
le does not make such a claim. He simply 
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asks that the city be restrained from taking 
its own money and applying it to the pay- 
ment of its debts according to its own dis- 
cretion; in other words, to substitute his 
discretion, and the discretion of this court, 
for the discretion and judgment of the of- 
ficers of the city, to whom the law has con- 
fided the administration of the city finances. 
It seems to me that the complainant has 
mistaken his remedy. He has his bonds and 
judgment upon them, and he has the right 
to have a tax levied to pay the principal and 
interest upon these bonds. That is the only 
right he has, and that right is only to be 
secured by the common law remedy of man- 
damus; but he has no right to demand that 
the fund raised by the city, not for the pay- 
ment of the principal and interest of his 
bonds, should not be used by the city accord- 
ing to its own discretion. 

I will allow the injunction to go to prevent 
the city from using for any other object, any 
of the money collected for the purpose of 
paying interest on the bonds of the complain- 
ant and others holding like bonds, but T mn«* 
decline to restrain the city from the receipt 
of scrip in payment of the interest tax upon 
all the years running from 1860 to 1873, and 
must decline to interfere with the premium 
bond plan, by enjoining the city from pay- 
ing its debts as it pleases. 

[NOTE. Subsequently application was made 
by plaintiff and others for writs of mandamus 
to compel the city of New Orleans to lew and 
collect a tax sufficient to pay the principal of 
the bonds. To a return made by respondents, 
the relators demurred. The demurrers were 
overruled and the writs of mandamus refused. 
Case No. 15,871. The cause was then carried 
by writ of error to the supreme court, where 

98U f m 381 l° f the Circuit court wai * ^versed. 
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Case Wo. 11,565. 

The RANIER. 

[Deady, 438.]- 1 

District Court, D. Oregon. Aug. 1, 1SGS. 

Penal Actios— Steamboat Acts— Liex — For- 
feiture. 

Section 2 of the act of 1838 (5 Stat. 304), and 
section J. of the act of 1852 (10 Stat. 61), which 
give penalty against a steamboat navigating the 
waters of the United States in violation of 
those acts, do not forfeit^any interest in said 
T? a .^-, f S r such violations, but only give the 
United btates a right to collect such penalty by 
a proceeding in rem against the offending boat: 
?? -i F& 1 J 1 seizur e in such proceeding, the 
United States has no lien upon or interest in 
such boat, by reason of such violation. 

[Cited in The Kate Heron, Case No. 7,619.] 

On May 2, 1868, the United States com- 
menced suit against the steamboat Eanier, 

i [Reported by Hon. Matthew P. Deadv, Dis- 
trict Judge, and here reprinted by permission.] 
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for sixteen penalties, amounting in the ag- 
gregate to SS.000, for violations of section 2 
of the act of July 7, 1S38 (5 Stat. 304), and 
section 1 of the act of August 30, 1852 (10 
Stat. 61), commonly called the "Steamboat 
Acts." The boat was taken into custody by 
the marshal, under process issued in the 
suit. The Cowlitz Navigation Co. after- 
wards made claim to her as owners, and 
confessing the libel applied for a remission 
of the penalties. On July 25, in pursuance 
of an order of this court, made on the peti- 
tion of the claimants, the Rainier was sold 
for the sum of §4,500. On July 11, an inter- 
locutory decree was given in the suit, where- 
by the United States was adjudged to have 
a lien upon the boat for the sum of the pen- 
alties sued for and incurred as aforesaid; 
and, also, that sundry seamen and material 
men, before then duly intervening for their 
interests in said boat, have a lien upon the 
same, for the several sums due them, which 
sums were by said decree found and adjudg- 
ed to amount in the aggregate to the sum of 
$3,025.19. 

Joseph N. Dolph, for libellant. 
W. W. Page, for claimant 
W. W. Thayer, B. "W. HodgMnson, and 
David Logan, for intervenors. 



DEADY, District Judge. The question 
now arises in this case, which has the prior 
lien upon the funds in court, the United 
States or the intervenors? The proceeds of 
the sale not being sufficient to satisfy the 
claims of both parties, if the United States 
has the prior lien, nothing will be left for the 
intervenors, unless the secretary of the 
treasury should remit the claim of the for- 
mer. The liens of the seamen and material 
men are given by the local law (Code Or. 
768). They attach from the time of per- 
forming the labor or furnishing the ma- 
terials. This is admitted by counsel for the 
United States, but he also maintains that 
the lien of the United States for each of 
these penalties, attached at the time of the 
violation of the act by which it was incur- 
red, and that this being so, the lien for some 
of the penalties is prior to the liens of some 
of the intervenors. Section 2 of the act of 
183S, after prohibiting steamboats from nav- 
igating the waters of the United States with- 
out license, "and without having complied 
with the conditions imposed by that act," 
provides: "And for each and every viola- 
tion of this section, the owner or owners of 
said vessel shall forfeit and pay to the 
United States the sum of $500, one half for 
the use of the informer, and for which sum 
or sums the steamboat or vessel so engaged 
shall be liable, and may be seized and pro- 
ceeded against summarily by way of libel 
in any district court of the United States, 
having jurisdiction of the offence." Section 
1 of the act of 1852, after prohibiting the li- 
censing of vessels, propelled in whole or in 
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part by steam, and carrying passengers, 
when not equipped as required by that act, 
provides: "And if any such vessel shall be 
navigated with passengers on board, with- 
out complying with the terms of this act, 
the owner thereof and the vessel itself shall 
be subject to the penalties contained in the 
second section of the act to which this is an 
amendment." 

The argument for the United States as- 
sumes that the incurring of each of these 
penalties, worked pro tanto a forfeiture of 
the boat. Now, the act of 1838 does not in 
terms forfeit any part of the boat, but the 
penalty given thereby of S500, is declared to 
be forfeited by the owners thereof. The le- 
gal effect of this enactment is not to forfeit 
any specific thing or interest therein, but to 
give the United States a right of action 
against the owners of an offending boat for 
that amount of money, to be made out of 
their general property, according to the ordi- 
nary course of judicial proceedings, and. al- 
so, soecially out of such boat by a proceed- 
ing in rem. The act of 1852 is somewhat 
different in language, but in my judgment 
the legal effect is the same. When it de- 
clares that the owner and vessel "shall be 
subject to the penalties contained" in the act 
of 1832, it in effect provides that they shall 
be liable thereto, ana in the manner provid- 
ed in said act of 1838. Both the owner and 
boat are liable for the penalty, from the time 
of the commission of the offence, but no 
right or interest in such boat or any other 
property of the owners is thereby transferred 
to the United States, nor until it commences 
proceedings to enforce the claim of such pen- 
alty and seizes or attaches such boat or other 
property by due process of law to satisfy the 
same. On the other hand, if the two acts 
taken together declare a forfeiture by the 
owners of a penalty of S500, generally, or 
a special interest of that value in the offend- 
ing boat, then the forfeiture is given in the 
alternative, and neither takes effect, until the 
government makes its election, by the com- 
mencement of proper proceedings, which to 
recover. Caldwell v. U. S., 8 How. [49 U. S.] 
379. Upon this theory of the law, the United 
States would not acquire any interest in the 
boat until it elected to proceed against it, 
rather than the owners thereof, and the boat 
had been taken on process in such proceed- 
ing. But the liens of the intervenors had 
attached before this election was made, by 
the commencement of this suit. But if the 
forfeiture of the boat or an interest therein 
was absolute, and transferred the property 
therein from the time of the violation of the 
act to the United States, still it seems that 
it would be subject to the claims of the sea- 
man and material men. The United States 
would take it as a purchaser— cum onere. 

In U. S. v. Wilder [Case No. 16,694], Mr. 
Justice Story, in considering a similar ques- 
tion, by way of illustration, says: "Besides, 
it is' by no means true, that liens existing on 



[20 Fed. Cas. page 273] 



(Case No. 11,566) KANK 



particular things, are displaced by the gov- 
ernment becoming or succeeding to the pro- 
prietary interest. The lien of seaman's wa- 
ges and of bottomry bonds exist in all cases 
as much, against the government becoming 
proprietors by way of purchase, or for- 
feiture, or otherwise, as it does against the 
particular things in the possession of a pri- 
vate person." In The Florenzo [Case No. 
4,SS6], there was a decree, condemning the 
vessel as forfeited to the United States, sub- 
ject to the claims of the seamen and material 
men, who were to be first paid out of the pro- 
ceeds of the vessel. No question was made 
upon this point in the argument, and the de- 
cree preferring the seamen and material men 
seem to have passed as a matter of course. 
The libel of the seaman was filed before that 
of the United States, but from the statement 
of the case, it is probable that the act causing 
the forfeiture occurred before the lien of the 
former occurred. See, also, Cutter v. Rae, 
7 How. [48 U. S.] 731. Still, these authori- 
ties do not explicitly decide that seaman's 
wages earned after a forfeiture of a vessel 
to the United States, are a lien upon the same 
as against the United States. In the case 
at bar, most of the claims for materials ac- 
crued before the boat commenced to run in 
violation of the act, but the wages of the sea- 
men and the violations of the act were earned 
and happened during the same period. But 
I am not satisfied that either 1 the act of 183S 
or 1852, or both taken together, forfeit any 
interest in the boat, either absolutely or in 
the alternative. In my judgment, the only 
forfeiture given by sections 1 and 2 of these 
acts is the penalty of §500. As has been 
shown, this in legal effect is nothing more 
than a right of action against the owners to 
recover such penalty as a debt due from them 
to the government In addition to this, and 
to facilitate the collection of this debt, the 
offending boat is made liable in rem. This 
provision may be likened to the right of at- 
tachment on mesne process in a common law 
action. In certain cases, the general proper- 
ty of a debtor is made liable to such attach- 
ment as a security for the satisfaction of the 
plaintiff's demand. But until the property is 
attached, no lien arises in favor of the plain- 
tiff in the writ. So her'*, the boat is liable 
to be seized and proceeaed against in rem, 
as a means of enforcing the collection of the 
debt due from the owners— the penalty for- 
feited by them, and the hen of the United 
States attaches upon the seizure of the boat, 
and is therefore subordinate to the prior 
liens of the intervenors. 

The decree of the court is, that the claims 
of the intervenors for wages and materials, 
as found and determined by the interlocutory 
decree of July 11, be first paid out of the fund 
in court, and that the sum thereby found 
due the United States, remain unpaid until 
the application of the claimants for remis- 
sion of the penalties is heard from, or the 
further order of this court. 

20fed.cas.-^18 
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Ex parte RANK. 

[Crabbe, 493.] i 

District Court, E. D. Pennsylvania. Aug. 
Term, 1842. 

Bankruptcy — Injunction to Stat Proceedings 
in State Couht— State Insolvency. 

1. A party was arrested on process from state 
courts, and released on giving bonds to apply 
for the benefit of the insolvent laws of the 
state. He subsequently petitioned for the ben- 
efit of the bankrupt law [of 1841 (5 Stat. 440)], 
and was decreed bankrupt. Before discharge, 
this court refused an injunction to stay pro- 
ceedings in the suits in the state courts. 

2. Where a party arrested on final process is 
released on giving bond to apply to be dis- 
charged as an insolvent, and, if unsuccessful, 
to surrender himself again, it is not a satisfac- 
tion of the execution. 

This was a petition by David Bank for a 
prohibition (injunction), or such other action 
as to this court might seem fit, to stay pro- 
ceedings in certain suits in the courts of com- 
mon pleas of Lebanon and Dauphin counties, 
in Pennsylvania, under which the petitioner 
had been arrested, and released on giving 
bonds to apply for the benefit of the insolvent 
laws of that state, as provided thereby. It 
appeared that Bank was a resident of Swa- 
tara township in Lebanon county, Pennsyl- 
vania. During the months of February and 
March, 1842, he was arrested under process 
on various judgments recovered against him 
in the courts of Lebanon and Dauphin coun- 
ties, and was released therefrom on giving 
bonds to apply for the benefit .of the insol- 
vent laws of Pennsylvania as above stated. 
In April, 1S42, he petitioned this court for the 
benefit of the bankrupt law, and on the 9th 
of May, 1842, was decreed a bankrupt. There- 
upon, and before discharge, this petition was 
filed. 

The hearing on the petition was fixed for 
the 5th of August, 1842, and it was then 
argued, before Judge Randall, by J. B. Weid- 
man for the petitioner. The plaintiffs in the 
suits in Lebanon and Dauphin counties were 
notified of the application, but do not appear 
to have opposed it. 

RANDALL, District Judge. The petitioner 
states that he is a resident of Lebanon coun- 
ty, and having been arrested, on the 4th ot 
February, 1842, by virtue of a testatum fi. fa. 
with clause of ca, sa. issued out of the court 
of common pleas of Dauphin county, and 
again, on the 2Sth Of March, 1842, by process 
from the common pleas court of Lebanon 
county, gave bonds according to the acts of 
assembly of Pennsylvania conditioned for 
his appearance at the August term of the 
court of common pleas of Lebanon county, to 
take the benefit of the insolvent laws, and 
was thereupon discharged from custody; that 
on the 15th of April, 1842, he filed a petition 
in this court for the benefit of the bankrupt 

i [Reported by William H. Crabbe, Esq.] 
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law, and on the 9th day of May was declared 
a bankrupt; and he, therefore, prays "a writ 
of prohibition" to the courts of common pleas 
of Lebanon and Dauphin counties to stay 
all proceedings in the premises, or such oth- 
er order as may appear just and right. 1 
presume it was intended to pray for an in- 
junction instead of a prohibition, which, in 
its technical sense issues only to prevent a 
court taking cognizance of a cause over which 
it has no jurisdiction, and no such allegation 
is made here; but if the application was in- 
tended for an injunction, it should have been 
to enjoin the parties from proceeding, not 
the eourts from entertaining jurisdiction. 
But without turning the party round to an- 
other and more formal petition, let us exam- 
ine whether, upon the facts stated by him, he 
is entitled to any relief in this court When 
arrested on final process, he obtained his re- 
lease from actual custody by giving a bond 
conditioned for his appearance at the next 
term of the court of common pleas of Leb- 
anon county, then and there to file his peti- 
tion for the benefit of the insolvent laws, and 
if he failed to obtain his discharge, that he 
would surrender himself to prison. His re- 
lease was no satisfaction of the execution, 
and if he had failed to obtain his discharge, 
and had surrendered himself according to the 
condition of the bond, he would have been 
in custody under the original execution. The 
bond was a mere substitute for the custody 
of his body, and he certainly could not be in 
a better situation as to this application than 
if he had remained in the close custody of 
the sheriff or in prison. Would he then, if 
in actual custody, be entitled to a release? 
The case of Hoskins [Case No. 6,712], decid- 
ed in this court in June last was, in all re- 
spects, similar to this. There the petitioner 
had been arrested and committed to prison 
in March. He afterwards presented his pe- 
tition for the benefit of the bankrupt law, on 
the 6th of May obtained a decree of bank- 
ruptcy, and then applied to this court for his 
release from imprisonment, on the ground 
that by the decree all his property was di- 
vested out of him for the benefit of his cred- 
itors, and the object of imprisonment was 
thus attained; but it was held that the de- 
cree of bankruptcy gave him no privilege 
from arrest, and that, until he obtained his 
certificate and discharge, he was not enti- 
tled to be released from the process of the 
state com*t. 

It is supposed that this case is different, 
however, because by a recent law of Penn- 
sylvania (Act July 12, 1842; Dunl. Law, 3d 
Ed., 869), imprisonment for debt, except in 
certain cases, has been abolished, and there- 
fore the petitioner cannot be further proceed- 
ed against; but, for aught that appears to me, 
the petitioner's case may be one of those in 
which imprisonment is allowed. This, how- 
ever, is not the forum for that inquiry: the 
seventeenth section of the act referred to 
points out the mode of obtaining a release 



by persons in custody at the time of its pas- 
sage, which is, by application to a judge of 
the court of common pleas of the county in 
which the party is imprisoned, after notice 
to the plaintiff, when the judge is to deter- 
mine whether the case is such as to admit 
of imprisonment. 

It is also urged, that after the bankrupt 
law went into operation all proceedings un- 
der the state insolvent laws were suspended, 
and therefore the arrest was illegal. How 
this may be in states where the discharge 
under the insolvent laws operates as a dis- 
charge of the debt, it is unnecessary for me 
to say, but I can see" no incompatibility be- 
tween the bankrupt law and the insolvent 
laws of Pennsylvania, a discharge under 
which does not affect the debt, but leaves all 
future acquisitions of the debtor liable to 
execution for previous contracts. If, how- 
ever, the construction contended for by the 
petitioner be correct, and the arrest was ille- 
gal, it will be a good defence to an action at 
law on the bonds, and that is a sufficient rea- 
son why this court should not interfere. Let 
the petition be dismissed. 
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RANKIN et al. v. FLORIDA, A. & G. C. R. 

CO. 

[1 N. B. R. 647 (Quarto, 196) ; i 1 Am. Law T. 
Rep. Bankr. 85.] 

District Court, N. D. Florida. April 14, 1868. 

Bankruptcy — Corporation — Provable Debt — 
Act of Bankruptcy — Ordinance op Seces- 
sion — Provisional Government. 

1. A corporation created for the purpose of 
carrying on any lawful business, defined by 
its charter, and clothed with power to do so, 
is such a corporation as is contemplated by the 
bankrupt act [of 1867 (14 Stat. 517)]. 

[Cited in Alabama & C. R. Co. v. Jones, Case 
No. 126; Sweatt v. Boston, H. & E. R. Co., 
Id. 13,684.] 

2. Any debt, which may be proved by com- 
plying with any of the provisions of the bank- 
rupt act, is a provable debt. 

[Cited in Re Stansell, Case No. 13,293.] 

3. Suffering a sale to take place from inability 
to resist is not an act of bankruptcy, even if 
by so doing one creditor should be preferred to 
another. 

4. After the passage of the so-called "Ordi- 
nance of Secession," all acts passed by any 
pretended legislature are void. The governments 
organized in the states lately in insurrection, 
by direction of the president, are by act of con- 
gress declared provisional with full power to 
execute such laws as were in force prior to the 
passage of the so-called "Ordinance of Seces- 
sion." 

i [Reprinted from 1 N. B. R. 647 (Quarto, 
196), by permission.] 
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5. A sale by the trustees under the provisions 
of the internal improvement act of Florida, of 
the stock, franchises, &c., of a corporation or- 
ganized agreeably thereto, is not an act of 
bankruptcy. 

The petition in this case sets forth: First 
The amount and. nature of the debt due the 
petitioners [Rankin & Pullan and others], 
and that said debts are provable in bank- 
ruptcy. Second. That the Florida, Atlantic 
and Gulf Central Railroad Company, a cor- 
poration created by the laws of the state of 
Florida, having its principal office at Jack- 
sonville, and carrying on its business as such 
•corporation within the Northern district of 
Florida, being in contemplation of insolven- 
cy, did, on the 10th day of January, 186S, 
transfer the said railroad and its appurte- 
nances to the management of the Pensaeola 
and Georgia Railroad Company, with intent 
to delay creditors. Third. That on the 29th 
day of January, 1868, the said company, in 
■contemplation of insolvency, did make a 
transfer of two engines— "Lee" and "Stone- 
wall"— to Messrs. Reed & Hooper, creditors 
of the company, with intent to prefer said 
creditors, and J. P. Sanderson and J. S. Sam- 
mis, sureties. Fourth. That said company, 
in contemplation of insolvency, did, on the 
said 29th of January, make a transfer of one 
of said engines, that the same might be sold 
and the proceeds applied to the payment of 
said debt, with intent to prefer John P. 
Sanderson and John S. Sammis, indorsers, 
and with, intent to defeat the operation of 
the bankrupt act. Fifth. Same as the fourth, 
with intent to delay the operation of the act, 
and to prefer J. P. Sanderson and John S. 
Sammis, sureties. Sixth. That on the 10th 
day of January, 186S, the said company, in 
■contemplation of insolvency, did transfer to 
J. S. Sammis $20,000 of the coupons cut from 
the first mortgage bonds of said company, 
to be deposited with Reed & Hooper, as col- 
lateral security for their demand, with intent 
to prefer Reed & Hooper and J. S. Sammis, 
surety, and to delay the operation of the 
"bankrupt act Seventh. That on the 29th 
day of January, 1868, said company being in- 
solvent and indebted to the trustees of the 
internal improvement fund of the state of 
Florida in many thousands of dollars, an ar- 
rangement was entered into, in violation of 
this act, between said insolvent corporation 
and persons claiming to be the trustees of 
the internal improvement fund, Edward 
Houston, president of the Pensaeola and 
•Georgia Railroad, acting as such president 
and as agent of William E. Jackson and oth- 
ers, first mortgage bondholders of the Flori- 
da, Atlantic and Gulf Central Railroad Com- 
pany, confederating to hinder and delay the 
operation of the bankrupt act, and with in- 
tent to prefer certain creditors holding first 
mortgage bonds of said company, and with 
further intent to relieve the president and 
directors of their liability to pay the amount 
•due the trustees on account of the sinking 



fund, and did cause a sale to be made on the 
4th day of March, 1868, by the trustees of 
the internal:* improvement fund, of all the 
property of every kind and character of said 
company, including the franchise thereof, for 
a consideration, in violation of law, Edward 
E. Houston being purchaser as agent, &c, 
knowing said company to be insolvent, and 
with intent to defeat the operation of the 
bankrupt act Eighth., That said company, 
on the 3d day of February, 1868, being insol- 
vent, did transfer its property and franchise 
so that the trustees of the internal improve- 
ment fund did, by the sufferance of said com- 
pany, and by its transfer, sell all the proper- 
ty of every kind belonging to said corpora- 
tion for a sum far below its value, to wit, 
$111,000, and the further consideration that 
the purchaser was to put the road in repair 
and run the same with their trains; that at 
said sale Houston, 'as president and agent as 
aforesaid, became the purchaser, the trustees 
and purchaser having reasonable cause to be- 
lieve that said company was insolvent, such 
sale having been made with intent to defeat 
the operation of the bankrupt act Ninth. 
That the said company, the trustees and the 
purchasers, were acting in violation of the 
act and for the purpose of giving preference 
to creditors, and. did jointly procure and 
cause such sale to be made on the 4th day of 
March, 1868, of all the property and franchise 
of said insolvent corporation, in violation of 
law, of the said, act, and with intent to pre- 
fer creditors, and to delay the operation of 
the act Tenth. That said company, on the 
29th day of January, 1868, being insolvent, 
did instruct and fully authorize the president 
to execute the agreement between said insol- 
vent corporation and. the Pensaeola and Geor- 
gia Railroad Company, in reference to the 
sale of said road and franchise by the trus- 
tees of the internal improvement fund, which 
sale was made on the 4th of March, 1868, 
in violation of the bankrupt act, and for the 
purpose of giving a preference to certain cred- 
itors who became the purchasers, and for 
whose benefit said sale was made, all par- 
ties having at the time" reasonable cause to 
believe that said company was insolvent; 
said Edward Houston, agent for William E. 
Jackson and others, being the purchaser. 
Eleventh. Prayer for an injunction to pre- 
vent execution of titles or the completion of 
the sale, and enjoining the payment of the 
purchase money, and enjoining said company 
from making any disposition of its property 
until a final adjudication of this proceeding. 

FRASER, District Judge. The respondent 
puts in an answer denying all the charges and 
allegations contained in the petition, and al- 
leging that said corporation is not amenable 
to the bankrupt act, because it belongs to a 
system of network of state improvement and 
policy, and cannot be considered a private cor- 
poration. It is alleged, on the part of the 
debtor, that this is not such a business corpo- 
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ration as is contemplated by the bankrupt f 
act, and therefore cannot be made amenable 
to that law and adjudged a bankrupt A cor- 
poration created for the purpose of carrying 
on or pursuing any lawful business, defined 
by its charter and clothed with power so to 
do for the sake of gaining, is clearly such a 
corporation. Now this corporation is a com- 
mon carrier, takes tolls, purchases, sells and 
mortgages property, contracts debts and other 
obligations, may sue 'and be sued. "What 
more is necessary to fix upon it the character 
of a business corporation? It is also a pri- 
vate corporation. Its stock is held by private 
stockholders, and by the trustees of the inter- 
nal improvement fund as private, stockhold- 
ers. See Internal Improvement Act, § 14. It 
is therefore amenable to the operation of the 
bankrupt act Are these demands of the peti- 
tioners provable debts? Any debt which 
may be proved by complying with any of the 
provisions, or upon any conditions prescribed 
by the act, is a provable debt. The demands 
of the petitioners consist of what is termed 
"free land bonds," which are admitted to be 
a lien upon all bonds granted to the company 
for the purpose of constructing their road, and 
§825 in coupons, cut from the first mortgage 
bonds, which are a first lien upon the road- 
bed and its equipments. Now the petitioners 
may prove their debts by abandoning their 
lien and proving the whole amount, or they 
may ascertain the value of their securities, in 
any manner provided by the act, and prove 
for such balance as may remain after deduct- 
ing such value. These debts are therefore 
provable, and the petitioners are properly in 
court. 

We must next inquire whether, during the 
six months next preceding the filing of the 
petition, the said corporation was insolvent or 
contemplating insolvency. Nearly all the wit- 
nesses testify in general terms tbat the com- 
pany was insolvent, and state, as a reason for 
their conclusion, ttiat the receipts of the road 
were not sufificient to meet its current ex- 
penses, the floating debt, the interest on the 
bonds, and the sinking fund. Without fur- 
ther proof, this evidence would seem to estab- 
lish the fact of insolvency. Other witnesses 
produced by the petitioners have given some 
certain data upon which to found a reasona- 
ble judgment O. B. Hart testifies that mis- 
management was the cause of failure to meet 
the liabilities of the company; that the re- 
ceipts of the road were sufiicient to pay the 
sinking fund, if the affairs of the company 
had been better managed. William Bryson, 
a former superintendent of the road, testifies 
upon a careful estimate made by him, that on 
the 4th day of March, A. D. 1868, the road- 
bed, rolling stock and equipments, and the 
property generally appertaining to the use of 
the road, were of the value of §891,862.55. 
Mr. Daniel, the agent of the trustees for the 
bonds of the company, and well informed as 
to the value of the lands, fixes their value at 
$315,000. These estimates will fix the value 



of the road and lands at $1,206,862.55. Mr. 
Maxey, the secretary and treasurer of the 
company, states the mortgage debt of the 
company on first mortgage and free land 
bonds to be $755,000, and the general indebt- 
edness not secured by mortgage, without de- 
ducting payments, at about $85,000, making 
the indebtedness of the company— without de- 
ducting the §89,000 charged against the in- 
ternal improvement fund, xhe six or seven 
thousand dollars paid to Reed & Hooper, the 
bonds still unsold, payments to operatives, 
and so forth— the sum of 8840,000. Add to 
this sum interest on the bonded debt for three 
years, say 8180,000, and the entire indebted- 
ness of the company amounts to the sum of 
$1,020,000. Deduct this amount from the 
amount of assets and the result shows a bal- 
ance in favor of the assets of S186,862.5o. 

With such facts proved by the petitioners 
themselves, the conclusion is irresistible that 
the company was solvent up to the day of sale 
by the trustees of the internal improvement 
fund. 

Did the said corporation, in contemplation 
of insolvency, make any payment, convey- 
ance, or transfer of money or other property, 
estate, rights, or credits; or suffer or procure 
its property to be taken on legal process, with 
intent to give a preference to one or more of 
its creditors, or to any persons liable for said 
corporation as indorsers or sureties, or with 
intent to defeat or delay the operation of the 
bankrupt act? It appears that said corpora- 
tion, not having the ready money to pay the 
debt due the sinking fund, having exhausted 
all its means of opposition to the sale by the 
trustees, and being advised by counsel that 
further opposition was hopeless, did suspend 
its opposition, being informed at the time that 
the trustees had arranged with certain first 
mortgage bondholders that the said road and 
franchise should not sell for less than twenty 
per cent, of the whole amount of the principal 
of the first mortgage bonds, to wit, the sum of 
$111,000, and that upon said sale the said 
bondholders should present three fourths of 
said first mortgage bonds for redemption and 
cancellation at that rate, and should receive 
in lieu of the interest coupons due upon the 
same lands belonging to the internal improve- 
ment fund. The railroad property and fran- 
chise of the corporation were sold by the said 
trustees on the 4th of March, A. D. 186S, and 
it appears that the parties are waiting the re- 
sult of this examination to complete their ar- 
rangement. When complete, the indebted- 
ness of the corporation will be reduced three 
fourths of the amount of principal of the first 
mortgage bonds, with three fourths of the es- 
timated interest due thereon, amounting to 
$4S6,750. Add to this the $20,000 due the 
sinking fund paid out of the balance of the 
purchase money, and deduct the sum from the 
amount of the indebtedness of the corpora- 
tion, and there remains a balance of $513,250,- 
a trifle more than one half of its indebtedness 
before the sale. Deduct this amount from 
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the estimated value of the assets, and the as- 
sets of the corporation will exceed its indebt- 
edness §693,612.55. With such a result in 
view it cannot well he said that said corpora- 
tion suffered or procured its property to he 
seized or sold in contemplation of insolvency, 
or with intent to prefer creditors when it 
leaves the remaining creditors with double 
the security which they had before the sale; 
or that it was done with intent to defeat and 
delay the operation of the bankrupt act, when 
it placed the ■ corporation in a condition in 
which it was far less liable ever to bring it- 
self within the operation of that act It 
would seem that if it did suffer or procure the 
sale to be made, it did so in contemplation of a 
higher degree of solvency and not of insol- 
vency; but the evidence shows that it did not 
suffer the sale to take place, except from ina- 
bility to resist 

But it is objected that this sale is void, there 
being on the 4th of March, 1S6S, in the state 
of Florida, no legal state officers authorized 
to act as trustees under the provisions of the 
internal improvement act of the state. It is 
true that upon the passage of the so-called 
"Ordinance of Secession," passed in conven- 
tion on the 10th day of January, 1861, which 
was the opening of hostilities by the state of 
Florida against the government, a legal state 
government in the state of Florida ceased to 
exist. It follows as a necessary consequence 
that after that date all laws passed by any 
pretended legislature were and are absolutely 
null and void. At the cessation of hostilities 
the government found here an organized gov- 
ernment, deriving no authority from, and not 
organized under, the constitution of the Unit- 
ed States. The people of the state afterwards 
undertook, by the direction of the president, 
but without the sanction of the general gov- 
ernment, to restore the state to its former re^ 
lations to that government, by adopting the 
new constitution not hostile to it, and profess- 
edly working under the constitution of the 
United States. This government was declar- 
ed illegal by congress; but, with its accus- 
tomed wisdom and beneficence, congress saw 
fit to vitalize and adopt it "as provisional 
only," in order to keep dormant the destruc- 
tive forces of anarchy. The governor and 
other officers of the state thus- recognized 
could, in virtue of such recognition, execute 
such laws only as were in force on the 10th 
day of January, 1861, and which are not re- 
pugnant to the constitution and laws of the 
United States. For such purpose and for 
such alone, they are state officers, as com- 
pletely invested with power to execute such 
laws as if legally elected, with the exception 
that their acts are subject to revision by the 
military commanders of the district. Now 
the act entitled "An act to provide for and en- 
courage a liberal system of internal improve- 
ments in the state of Florida" became a law 
in January, 1855. It follows, then, that the 
governor, the comptroller, the state treasurer, 
the attorney general, and the register of pub- 



lic lands as trustees of the internal improve- 
ment fund, might, by virtue of the authority 
with which they were invested by the internal 
improvement act, and for the causes and pur- 
poses set forth .in that act, take possession of 
and sell said railroad and all its property of 
every description, and that a sale made by 
them in pursuance of the provisions of that 
law is valid. 

It will be proper here to inquire what is the 
effect of the sale by the trustees upon the 
corporation and its liabilities, in order to as- 
certain whether its creditors are in any man- 
ner delayed or preferred, and whether, in any 
aspect, such sale isa fraud upon the bankrupt 
act First, then, does the sale by the trus- 
tees of the franchise and other property of the 
corporation work its dissolution? Second. Are 
the liens upon its property divested and its 
debts extinguished? Third. If not dissolved, 
■does it continue to be the same corporation, 
exercising the same powers, under the same 
charter as before the sale? Fourth. If trans- 
formed by the sale into a new corporation, 
from what law does it derive authority to ex- 
ercise corporate power? Fifth. If it remains 
the same corporation, clothed with all its 
powers and privileges under the charter, by 
what law is it released from the payment of 
its debts? Sixth. If not released, what law 
prevents the creditors from enforcing their 
demands against the corporation? 

The first section of the charter provides 
that all subscribers for stock, their succes- 
sors and assigns, shall be a corporation, and 
have and exercise corporate powers, they 
and their successors and assigns, without 
limitation. The fourth section provides that 
the directors elected by the stockholders shall 
continue in office one year and until new di- 
rectors shall be elected; and if from any 
cause whatever there should at any time be 
no election of directors,, the corporation shall 
not, for that cause, be dissolved, but the di- 
rectors and other officers then in office shall 
continue, with all the powers herein men- 
tioned, until an election of new directors can 
and does take place. The tenth section pro- 
vides that all the property of the company 
and all the works constructed under the au- 
thority of this act, and all profits which shall 
accrue from the same, shall be vested in the 
stockholders of the company forever, in pro- 
portion to their shares. The thirteenth sec- 
tion provides that all property assessed and 
paid for, agreeably to the provisions of this 
act, and all donations made to and for the 
same, shall forever afterwards belong to and 
become the property of said company, its 
successors and assigns, in fee simple, in pro- 
portion to the number of shares owned by 
the stockholders respectively. The four- 
teenth section provides that the stock of said 
company, and all the property belonging 
thereto or which may from time to time be 
acquired by said company, shall be held 
jointly and not separately. It is clear, from 
these extracts from the charter, that the leg- 
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islature intended to invest this corporation 
with a legal immortality, not to tie dissolved 
by assignment or sale, and has vested a joint 
interest forever in the stockholders in all its 
property and stock. The third section of 
the internal improvement act provides that 
"all bonds issued by any railroad company 
under the provisions of this act shall be a 
first lien or mortgage on the road-bed, iron, 
equipments, workshops, depots and fran- 
chise; and upon a failure on the part of any 
railroad company, accepting the provisions 
of this act, to provide the interest as herein 
provided in the bonds issued by said com- 
pany, and the sum of one per cent, per an- 
num as a sinking fund as herein provided, 
it shall be the duty of the trustees, after the 
expiration of thirty days from said default 
or refusal, to take possession of said rail- 
road and all its property of every kind, and 
advertise the same for sale at public auction 
to the highest bidder, either for cash or ad- 
ditional approved security, as they may think 
most advantageous for the interest of the 
internal improvement fund and the' bond- 
holders. The proceeds arising from such sale 
shall be applied by said trustees to the n" 1 "- 
chase and cancelling of the outstanding 
bonds issued by said defaulting company, or 
incorporated with the sinking fund: provid- 
ed, that in making such sale, it shall be con- 
ditioned that the purchaser shall be bound 
to continue the payment of one half of one 
per cent, semiannually to the sinking fund, 
until all the outstanding bonds are dischar- 
ged, under the penalty of an annulment of 
the contract of purchase, and the forfeiture 
of the purchase money paid in." 

Now, in the foregoing clause of the act, 
provision is made for a sale for cash or ad- 
ditional security. Additional security for 
what? Evidently for the bonds issued under 
the provisions of this act. Security addition- 
al to what? Clearly in addition to "the road- 
bed, iron, equipments, workshops, deposits 
and franchise," upon which the bonds are a 
first lien or mortgage. If sold for cash, the 
money is to be applied to the purchase and 
cancellation, not to pro rata payment of the 
bonds, or incorporated with the sinking fund, 
showing the intention of the legislature to 
be that the lien of the bonds upon the road, 
its property and franchise, should not be dis- 
turbed by the sale. But if the corporation 
be dissolved by the sale, there remains no 
franchise to which such lien can attach, and 
the bondholders are entirely at the mercy of 
the trustees. We cannot think, then, that 
the legislature intended to dissolve the cor- 
poration by such sale, but simply to transfer 
its management to more efficient hands. The 
act looks to a continuance of the operation 
of the road, to the payment of the one per 
cent, annually to the sinking fund, and to 
the exercise of corporate powers by the pur- 
chasers. The sale is not a judicial one 
where the property goes to the purchaser 
divested of all liens, and where the liens 



follow the fund into court and seek sat- 
isfaction there, out of the proceeds of the 
sale. Priorities are not to be considered, 
liens are not to be satisfied, debts are not 
to be paid with the proceeds of the sale, 
but bonds are to be purchased or the money 
is to go into the sinking fund. The stock 
is part of the property of the compauy, 
and the stockholders have a joint interest 
therein, when sold the purchasers take such 
interest as the original stockholders had in 
the corporation and its property. In other 
words, the sale divests the stockholders of 
their interest and vests it in the purchaser. 
The stock simply changes hands, and I can 
see no difference upon principle in the effect 
of the sale where the stockholders make the 
transfer individually or where they have 
agreed to another mode of transfer as in this 
case, where all the stockholders transfer 
their stock at the same time, the new stock- 
holders take the stock with all its incidents, 
that is, the property and franchise of the 
corporation; in other words they become 
and are the corporation. Now, suppose that 
all ihe stockholders agree, as in this case, 
by accepting the internal improvement act, 
that upon the happening of a certain event, 
certain other persons shall make the transfer 
for them, and the transfer is made accord- 
ing to the terms of said agreement by the 
person designated; can any sound reason be 
given why the effect of the sale in one case 
should differ from that in the other? Both 
transfer the stock and all other property of 
the corporation. "Wherein, then, do they dif- 
fer and why? I confess that after most 
careful reflection and examination, 1 have 
failed to discover any legal grounds or any 
good reason for determining that the legal 
effect of the sale is not the same in both 
cases. If this be so, the sale by the trustees 
does not dissolve the corporation any more 
than a simultaneous transfer of stock by all 
the stockholders dissolves it. The corpora- 
tion then continues to exist in the purchaser 
as it did in the stockholder before the sale. 
The corporation is the identical legal person, 
possessing all the rights, powers, and priv- 
ileges, and subject to the same responsibili- 
ties and duties. It cannot divest itself of its 
responsibilities any more than of its powers, 
and remain the same corporation. There is 
no provision in the internal improvement act 
which operates to divest any lien or dis- 
charge any debt of the corporation through 
the sale without payment or purchase of the 
debt. The power of suing, and being sued, 
still remains a part of its franchise; other- 
wise, it has no charter, no franchise, and is 
no longer a corporation for any purpose. 
If then, it retains its identity with all its 
original powers, by what sleight of hand or 
illusion has it discharged itself from the pay- 
ment of its debts- These debts were valid 
obligations of the company once; how have 
they become dissolving phantoms without 
substance? By what law or by what agree- 
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ment have they been cancelled? The cred- 
itors to whom these debts were payable could 
once sue the corporation and recover. What 
law has taken away this remedy? I have 
been unable to discover any. 

Suppose the corporation were to be sued 
upon a debt created before the sale, what 
plea could be interposed to bar the recovery? 
Would it be, that the franchise and property 
of the corporation had passed by sale into 
the hands of stockholders who did not create 
the debt, and ought not, therefore, be re- 
quired to pay it? The same plea would be 
as effectual a bar, in behalf of new stock- 
holders who had become possessed of stock, 
in any other way, since the debt was con- 
tracted. We may as well say that the hu- 
man body, the whole of whose particles, are 
said to change in seven years, is not the 
same body, as to say that a corporation, 
whose stockholders have changed, is not the 
same corporation. The one allegation is as 
absurd as the other. The charter provides 
that all subscribers for stock, their succes- 
sors and assigns shall be a corporation, and 
have and exercise corporate powers. This 
grant is made to the original stockholders, 
their successors and assigns, and to none 
other. The purchasers at the sale by the 
trustees are, therefore, successors or assigns 
of the original stockholders, and their suc- 
cessors and assigns, or they cannot take and 
exercise corporative powers by virtue of 
their purchase. The sale by the trustees is 
a mode of assignment agreed upon between 
the state and the corporation, and in virtue 
of such sale the purchasers become the as- 
signs and successors of the original stock- 
holders, succeeding to all the rights, powers, 
duties, and liabilities of said stockholders as 
a corporation. The corporation not being 
discharged from its debts, and those debts 
being reduced one half by the sale, the cred- 
itors are not delayed, but benefited, by the 
sale, neither is the sale a fraud upon the 
bankrupt act. Until new directors are elect- 
ed, the present officers of the company are 
authorized to act. The engines "Lee" and 
"Stonewall" are still the property of the 
company, where the sale found and left 
them. The taking up of transportation cer- 
tificates, and payment for cross-ties, were 
proper payments in the regular course of 
business. The transfer and hypothecation of 
coupons to Reed & Hooper, as collaterals, 
were properly made in compliance with the 
terms of a prior contract, and were not made 
when the corporation was insolvent or con- 
templating insolvency. No act of bank- 
ruptcy has, therefore, been committed by this 
corporation. 

The prayer of the petitioners that the 
Florida, Atlantic and Gulf Central Railroad 
Company be adjudged a bankrupt must be 
denied. This order came on to be heard up- 
on petition and answer, and was argued by 
counsel, and the same, together with the 
proofs and allegations of the parties having 



been duly considered, and it appearing to 
the court that the proofs do not sustain the 
allegations in the petition, and that no cause 
for an adjudication of bankruptcy is shown 
thereby, it is thereupon ordered, adjudged, 
and decreed, that the petition of the peti- 
tioners be, and the same is hereby dismissed. 
It is further ordered, that the said petition- 
ers do pay all the costs of this proceeding to 
be taxed; and that the said Florida, Atlantic 
and Gulf Central Railroad Company do re- 
cover costs of and from said petitioners in 
pursuance of the 31st rule of the general 
orders in bankruptcy prescribed by the su- 
preme court of the United States. 
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RANKIN v. THIRD NAT. BANK et al. 

[14 N. B. R. 4; i 3 Cent. Law J. 156.] 

Circuit Court, E. D. Missouri. Jan., 1876. 

Bankruptcy — Illegal Phefekence — Knowledge 
of Ckeditok. 
A creditor who had no reasonable cause to 
believe the debtor insolvent at the time of re- 
ceiving security may hold it as against the as- 
signee. 

[Appeal from the district court of the Unit- 
ed States for the Eastern district of Missouri.] 

Bill in equity by [Thomas Rankin] the as- 
signee in bankruptcy of Robert Rankin, filed 
in the district court in November, 1874, 
against the Third National Bank and others, 
to set aside an alleged fraudulent preference 
made by the bankrupt to the bank, within 
four months of the bankruptcy proceedings. 
Upon the pleadings and proofs, the district 
court dismissed the bill [case unreported], and 
the assignee appeals. 

G. M. Stewart, for assignee. 
J. 0. Broadhead, E. T. Allen, and N. Myers, 
for defendants. 

DILLON, Circuit Judge. I have read the 
voluminous proofs in this case, and assuming, 
without deciding (which is the most favorable 
to the plaintiff), that the amended bankrupt 
act does not apply to the case, though brought 
after it took effect, I am of opinion that the 
decree of the district court dismissing the bill 
was correct In this view of the case there 
is no disputed proposition of law, and the 
cause turns wholly upon the facts. It is not 
expedient to review the eight hundred pages 
of evidence. It could not' satisfactorily be 
done within a reasonable compass. It must 
suffice to state generally the conclusions 
reached. The bank, September 20, 1873, held 
the notes of Dawes & Co. for twenty-five 
thousand five hundred dollars, indorsed by 

i [Reprinted from 14 N. B. R. 4, by permis- 
sion.] 
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the bankrupt, Rankin. There were pledged 
as security for this debt to the bank, and had 
been since the creation of the debt in 1872, 
notes on the Chester and Tamaroa Railroad 
Company for a like amount, and first mort- 
gage bonds of the same railroad company for 
thirty-eight thousand dollars. The bonds 
were issued at the rate of sixteen thousand 
dollars per mile, and the railroad upon which 
they were secured was completed and in 
operation. The proofs show that when the 
loan was made of the bank, and down, at 
least, to the panic, which commenced Sep- 
tember IS, 1873, the bonds were worth and 
could probably have been sold for an amount 
equal to the debt. Jay Cooke & Co. failed 
September IS, 1S73, and this was the immedi- 
ate occasion of what is called the panic of 
that year. The effect of the panic was soon 
felt in the depreciation, or rather, the sala- 
bility of railway stocks and securities, and 
there was a very general sense of uneasiness 
and alarm in financial and commercial circles 
throughout the country. "When the panic 
would end, and how general it would become, 
it was difficult to foresee. On the 23d day of 
September, 1S73, about half of the debt to 
the bank would mature, and in thirty days 
more the residue. Dawes & Co., the makers, 
were non-residents, and the bank looked 
largely to Rankin and the collateral notes 
and bonds for security and payment. Rankin 
wished to renew, and the bank declined, un- 
less further security was given. Accordingly, 
on September 20, 1873, Rankin executed his 
note for twenty-five thousand five hundred 
dollars, payable in one year, and secured the 
same by a deed of trust upon real estate, 
which was recorded. This note was made 
payable to Rogers, one of the defendants, 
and the deed of trust made to the defendant, 
Jackson, as trustee. Subsequently, October 
30, the defendant, Rogers, claims to have 
loaned Rankin twenty-five thousand dollars, 
which was paid to the bank, and all the col- 
laterals and securities held by the bank were 
turned over by the direction of Rankin to 
Rogers, who thus stepped into the shoes of 
the bank. It is insisted by the assignee in 
bankruptcy, that this transaction of October 
30 is only colorable, and was made to evade 
and defeat the bankrupt act [of 1867 (14 Stat. 
517)], but, if it was not made with this view, 
nevertheless the bank cannot, the assignee 
insists, hold the money it received on that 
day, because it then knew that Rankin was 
insolvent and in contemplation of bankrupt- 
cy. I do not consider it necessary to deter- 
mine between these conflicting claims as to 
the transaction of the 30th of October. I am 
of opinion that the rights of the bank as to 
the deed of trust depend upon the effect of 
the transactions of September 20, when that 
security was taken. It is sought to impeach 
this security on the ground that it was re- 
ceived in violation of section 35 of the bank- 
rupt act In other words, it is insisted that 



Rankin was then insolvent, and that the deed 
of trust was made and received with a view 
to give the bank a preference, it having rea- 
sonable cause to believe Rankin was in- 
solvent, and that the deed of trust was in 
fraud of the bankrupt act But the proof is 
clear that in point of fact the bank or its 
managing officers did not believe Rankin to 
be insolvent Rankin did not believe himself 
to be insolvent, but worth at least one hun- 
dred thousand dollars. The proof satisfies 
my mind that there was nothing brought to 
the attention of the bank or its officers which 
would reasonably have induced the belief that 
Rankin was insolvent This security was 
taken only two days after the panic set in, 
and when Rankin .and the bank officers be- 
lieved it would be but temporary. It was 
taken to bridge over the panic, Rankin's 
debt was about to mature. The bank had the 
right to make an immediate sale of the rail- 
road bonds held as collateral. This would 
have been attended, as Rankin supposed, 
with great sacrifice, in the then condition of 
the market and the existing feeling with ref- 
erence to railroad securities, and he wished 
to avoid this by an extension. If the bank 
earned the debt they wished further se- 
curity, and would not do so unless they ob- 
tained it. Rankin offered, and was willing 
to give it. Although testifying in the interest 
of the assignee, Rankin states that he had no 
idea he was then insolvent or that he was in 
danger of bankruptcy, or that he contemplat- 
ed it as then possible. From his evidence 
and that of Lionberger, the president, and 
Jackson, the vice-president of the bank, it is 
plain beyond question that such a thins as 
the bankruptcy of Rankin was not in the 
view of any of the parties on the 20th day 
of September. 

For these reasons the action must fail. 
Ordinarily a man's banker is of almost all 
persons the one best acauainted with his 
financial condition, and securities taken from 
a customer who soon afterwards becomes in- 
solvent should be scrutinized with care. I 
have not been unmindful of this in my ex- 
amination of the evidence; but the case is 
hardly one for the application of this caution- 
ary rule, since the bank here was not the 
general banker of the bankrupt, and had but 
comparatively few transactions with him. 
Affirmed. 
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Case 3STo. 11,570. 

RANSDALE v. GROVE. 

[4 McLean, 282.] i 

Circuit Court, D. Ohio. July Term, 1847. 

Lost Instrcments— Proof op Loss — Presump- 
tions— Payment op Mortgage— Eject- 
ment— Limitation of Actions. 

1. To admit parol proof of the contents of a 
deed, the original must be proved to have been 
lost or destroyed. That the original was lost m 
crossing a river, or that it is in the hands of 
certain purchasers, is not sufficient. 

2. The statute of limitations does not run 
against non-residents. 

3. A deed may be presumed from a long pos- 
session, and under circumstances favorable to 
such a presumption. Such presumption can 
only be drawn, when it would seem naturally 
to arise from the facts in the case. But it may 
be rebutted. 

4. The presumption of payment of a mortgage 
arises, where no interest on it has been paid 
for twenty years. But the relation of vendor 
and vendee must exist to authorize such a pre- 
sumption. 

5. Where a purchase has been made of one 
who had no title, it would be difficult to presume 
a title from a stranger. 

[This was an action in ejectment by the 
lessee of Ransdale against Jacob Grove.] 

Massie & Stanbery, for plaintiff. 
Corwin & Thompson, for defendant 

OPINION OF THE COURT. This is an 
ejectment for the recovery of land in High- 
land county. The plaintiff gave in evidence 
a patent from the United States, for the land 
in controversy. Marriage of some of the 
plaintiffs to the heirs admitted. The defend- 
ant gave in evidence a copy of a survey of 
the land, dated the 16th of June, 1797, record- 
ed for Ransdale, by John O'Bannon. And 
also, a certificate from the land office as to 
the procurement of the patent; a receipt for 
tax on the land, in 1801, paid by Macker, for 
Ransdale; other receipts of a similar charac- 
ter were before the jury. 

Thomas Saunders, a witness, has lived in 
Highland county since the fall of 1805-06. Is 
acquainted with the land in controversy. He 
lives six miles from it. Has been a county 
surveyor. He was acquainted with James 
Macker, and never heard of any one claiming 
the land but Macker. Linn acted as h's agent. 
Col. Pope also acted as the agent of Macker; 
and in 1806, Macker and his agents sold the 
land to the defendant and. others. In 1824, 
the residue of the land was sold by Green, as 
agent of Macker. Jonas Green, in his depo- 
sition states, that having possession of the 
patent, he either left it with pne of the pur- 
chasers or lost it in crossing the Rappahan- 
nock river, in Virginia. On this evidence of 
the loss of the patent, the defendant's counsel 
moved the court to permit parol evidence of 
its contents. 

But THE COURT overruled, the motion, 

i [Reported by Hon. John McLean, Circuit 
Justice.] 
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and said the evidence of the loss of the patent 
was not satisfactory. Its loss, indeed, was 
not proved. The witness either left it with 
one of the purchasers, or lost it in the river. 
Now, it does not appear but that one of the 
purchasers with whom the paper was left, 
may still have it in possession. The pur- 
chasers are numerous, but not so numerous 
that they can not be examined as to this fact. 
And until that shall be done, there is no proof 
of the loss of the paper. 

It may be observed that all patents issued 
by the general government, are recorded at 
Washington. And if no record, can be found, 
there of the patent referred to, it is strong 
evidence against the existence of such a pa- 
per. Several of the witnesses speak of the 
lands in question as having been purchased 
twenty-five or thirty years ago. 

A copy of the warrant issued to Thomas 
Ransdale for 4,000 acres, on which the loca- 
tion was made, was given in evidence without 
objection. And the counsel agree that the lo- 
cation was made by O'Bannon, 2,000 acres in 
Ohio, and 2,000 acres in Kentucky, in 1787. 
A copy of the patent to Thomas Ransdale, 
from the governor of Kentucky, was read. 
It was Droved, that the locator of such war* 
rants received, usually, as his compensation, 
one-third of the land— sometimes one-half, or 
one-fourth. Hord, a land speculator, set up a 
claim to this land in 1843; but it seems he 
had no satisfactory evidence of title. The 
demise in the declaration was laid December 
1st, 1843. One of the depositions proves that 
one of the lessors died in 1843, and objection 
was made that that defeated the plaintiff's 
action. But THE COURT remarked, if the 
effect would be as suggested, the deposition 
did not show that the death took place before 
the demise laid; it .may have occurred after- 
ward. It is admitted that Macker had no 
title, and, of course, could convey none to the 
purchasers. Nor can the statute of limita- 
tions apply, as the lessors of the plaintiff 
are all nonresidents. 

The only ground of defense that remains 
for the defendant is, the lapse of time since 
they entered into the possession of the land, 
from which it is contended a' deed may be 
presumed. Such presumption, under certain 
circumstances, may be admitted. There are 
some things which may be presumed as facts, 
from the lapse of time, aided by circumstances. 
As where there has been no payment of inter- 
est on a mortgage, and no circumstances ap- 
pearing to explain the neglect, the mortgagor 
can not redeem. Hughes v. Edwards, 9 Wheat. 
[22 U. S.] 489. The payment of a bond may 
be presumed after the lapse of twenty years, 
exclusive of disability of the holder to sue. 
Dunlap v. Ball, 2 Cranch [6 U. S.] 180. After 
a long possession in severalty, a deed of par- 
tition among tenants in common may be pre- 
sumed. Hepburn v. Auld, 5 Cranch [9 U. S.] 
262. Presumption of a grant, arising from 
lapse of time, is applied to corporeal as well 
as to incorporeal hereditaments. But it may 
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be encountered and rebutted by contrary pre- 
sumptions; and can never arise where all the 
circumstances are entirely consistent with the 
non-existence of a grant. A posteriori, they 
can never arise where the claim is of such a 
nature as is at variance with the supposition 
of a grant. Rieard v. Williams, 7 Wheat. [20 
U- SJ 59. 

Juries are sometimes instructed to presume 
conveyances between private individuals, in 
favor of one who has proved a right to the 
enjoyment of the property, and whose posses- 
sion is consistent with the conveyance to be 
presumed; especially if the possession, with- 
out such conveyance, would have been unlaw- 
ful. The facts in this case would not seem to 
authorize the presumption of a deed from 
Ransdale or his heirs, to the defendant. 
There has been no relation of vendor or pur- 
chaser between them, to authorize such a pre- 
sumption. On the contrary? it is in evidence 
they acauired their title from a different 
source. It would not be difficult to presume 
a title from Slacker, under the circumstances. 
But the foundation of this presumption goes 
against the presumption as to Ransdale. 
Prom the deaths and minorities of those who 
held under Eansdale, it would be difficult to 
say that the presumption could be strength- 
ened by a supposed acquiescence. 

O'Bannon, it seems, was the original locator 
of Ransdale's warrant, and there is no evi- 
dence that Macker or the defendant ever 
claimed under him. There is no evidence 
that Macker ever had a shadow of title, un- 
less his sale to the defendant and others shall 
be so considered. This presumption must not 
only be consistent with the facts of the case, 
but it must appear naturally to arise out of 
them. This question, it is contended, is the 
same at law as in ehanceiy. This may be 
admitted, but how is it applied in chancery? 
Generally, it is raised in favor of a legal title 
against a stale equity. The person under a 
deed has entered into possession of real es- 
tate — has enjoyed it many years, and made 
valuable improvements upon it; at length a 
dormant equity is set up, of which the legal 
owner had no notice. Such a title is not fa- 
vored in equity. The title of Macker was al- 
ways open to investigation. The exercise of 
a little vigilance would have ascertained that 
the land sold by him belonged to another. 

The case of the defendant is an exceedingly 
bard one. He and the other purchasers un- 
der Macker, entered upon the land in a wilder- 
ness state. It has been improved so as to 
present to the eye highly cultivated farms, 
orchards, comfortable dwellings, and every 
other convenience which could reasonably be 
desired. To accomplish this, the strength of 
their manhood has been exhausted, and some 
of them have gone down to the grave. The 
widows and children of some may remain. 
Under such circumstances, the ordinary sym- 
pathies of humanity should induce the claim- 
ants to compromise this matter on liberal 
terms. Verdict for defendant. 



Case No. 11,571. 

RANSOM et al. v. MAYO. 

[3 Blatehf. 70; i 16 Law Rep. 397.] 

Circuit Court, S. D. New York. Oct 10, 1853.2 

Admiralty — Maritime Contracts— Contract to 
Repair— Damage in Haoling on Wats. 

Where a contract was made upon the land, 
between the owner of a vessel and a ship-build- 
er, for her repair by the latter in his ship- 
yard on the land: Mdd, that an action in per- 
sonam would not lie, in the admiralty, to re- 
cover for damage to the vessel caused by the 
negligence of the ship-builder in hauling the 
vessel up on ways, to be repaired. Neither the 
contract nor the service is maritime. 

[Cited in Cunningham v. Hall, Case No. 3,- 
481; The Ottawa, Id. 10,616; Salvor 
Wrecking Co. v. Sectional Dock Co., Id. 
12,273; The Vidal Sala, 12 Fed. 209.] 

[Appeal from the district court of the Unit- 
ed States for the Southern district of New 
York.] 

This was a libel in personam [by Thomas 
Ransom and others against William Mayo]. 
The respondent was a ship-builder, and the 
owner of a ship-yard in Coxsackie, N. Y. The 
action was brought by the owner of a vessel, 
to recover for the damage caused to her in 
consequence of. her having broken from her 
fastenings upon the ways, as she was being 
hauled up to be repaired in the ship-yard. 
The libel was founded upon an implied en- 
gagement and duty on the part of the ship- 
builder to perform the service with skill and 
care. Negligence and want of proper skill 
in conducting the business, were alleged as 
the cause of the damage. The district court 
dismissed the libel, for want of jurisdiction, 
upon the ground that the duty of the re- 
spondent did not arise out of a maritime eon- 
tract, and that the work and labor to be per- 
formed were not a maritime service; that 
the contract was made upon the land, and 
related to service to be performed upon the 
land; and that, therefore, the case did not 
fall within the admiralty jurisdiction. [Case 
No. 11,571a.] The respondent appealed to 
this court. 

THE COURT concurred in the view taken 
by the district court, and affirmed its decree, 
with costs. 



Case "No. 11,571a. 

RANSOM et al. v. MAYO. 

[21 Betts, D. C. MS. 73.] 

District Court, S. D. New York. 1853.3 

Admiralty — Maritime Contracts— Suit for 
Negligence. 

[A contract made on land by a ship wright to 
repair a vessel in his ship yard is not maritime, 

i [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 

2 [Affirming Case No. 11,571a.] 

8 [Affirmed in Case No. 11,571.] 
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and admiralty has no 'jurisdiction of a suit for 
negligence or delay in performing the same.] 

[This was a libel by Thomas Ransom and 
others against William Mayo for breach of 
contract] 

BETTS, District Judge. The contract ar- 
ticled upon was verbal and was entered in- 
to by the respondent in Coxsackie, county of 
Greene, he being a ship wright and owner 
of a ship yard and ways, at that place. The 
agreement was, to haul up upon his ways a 
vessel belonging to libellants and repair her 
in his yard. The breaches alleged are that 
the respondent delayed commencing the work 
after the time he had agreed to perform it; 
that in hauling the vessel up the ways, by 
his negligence or want of proper machinery, 
he suffered the vessel to break from her fas- 
tenings and slide down the ways into the wa- 
ter and she sunk, to her great injury and 
detention; and that afterwards, when placed 
in his yard, the respondent neglected com- 
pleting her repairs so soon as he had agreed 
to do, and could have reasonably done, which 
delay caused the libellants great damage. 
The parties went to hearing upon the truth 
of these allegations, each giving in .full 
proofs upon the above particulars, and the 
case was argued by the respective counsel 
solely upon the interpretation of the con- 
tract and whether it had been fulfilled by the 
respondent. 

It appears to me, that the ease presents 
no matter within the cognizance of a court 
of admiralty. The agreement was entered 
Into on shore, and had relation to a transac- 
tion on shore. Upon the proofs the respond- 
ent undertook to do nothing with the man- 
agement or keeping of the vessel on water; 
he was only to fasten to her when brought 
to his wharf for the purpose of hauling her 
into his ship yard; and the end of the ways 
upon which she was floated by the libellants, 
was not put under her for the purpose of 
using or managing her as water craft, but 
for the opposite object of taking her out of 
the water upon land. The breaking of the 
chain in the act of hauling the vessel into 
the yard, was upon land, and she ran off 
from the land into the river in consequence 
of that accident After she went back into 
the water she was taken charge of by the 
libellants and remained with them exclu- 
sively until made ready and brought by them 
again to the ways, when she was drawn up 
by the respondent into his ship yard. The 
after detention charged was wholly on land 
and in the ship yard. 

Those facts furnish no grounds for the ju- 
risdiction of the court. The contract was 
made on land and as to every material par- 
ticular was to be executed on land, the only 
exception is one merely incidental to the 
main contract, that of making fast to the 
vessel whilst she remained water borne. 
And even in taking her from the water the 



whole power was employed on shore; and: 
the vessel could scarcely be said to be under 
the charge and control of the respondent un- 
til she ceased to be afloat and had become 
grounded upon the ways. To that time she 
was supported by a barge on each side of her. 

The cause seems to have been prosecuted 
and defended on the assumption that the ju- 
risdiction of admiralty courts over engage- 
ments of mechanics to ship owners, was cor- 
relative to and coequal with that over con- 
tracts of ship owners with ship builders. 
But the two manifestly stand upon different ' 
principles. The ship wright has his remedy 
in admiralty because he has contributed to 
the navigability and employment of the ship 
{[New Jersey Steam Nav. Oo. v. Merchants' 
Bank] 6 How. [47 IT. S.] 390), the ship in 
that capacity being placed by the law under 
the cognizance of maritime courts, together 
with the accessories accompanying her, i. e. 
debts created for her betterment, preserva- 
tion or employment. A contract to build or 
repair a vessel, or to supply her a cargo, 
made on land, to be there executed, has no 
connection of a maritime character with her, 
and for that reason,, if broken, or imperfect- 
ly fulfilled, has .no ingredient of maritime 
service to render it cognizable by courts of 
admiralty. Although, then, had the action 
on these facts been brought by the respond- 
ent, he might have had relief in this court 
for materials and repairs applied to the ves- 
sel, yet the converse neither logically nor 
legally holds true that the libellants acquired 
a maritime contract in his engagement to 
them to supply the materials and perform 
the work. I have not been able to discern a 
case in which sanction has been given to an 
action of this description, and I can perceive 
no principle upon which the court can sus- 
tain it The consideration upon which it is 
founded is not of a maritime character and 
no part of it was to be performed on water, 
even if either or both those circumstances 
would afford ground for an action in this 
court, for the nonfulfilment of a land con- 
tract of this description. 

This court has decided that a contract in 
port to procure a crew for a vessel, or fur- 
nish her stores for a voyage are not of admi- 
ralty jurisdiction. Nor is a debt due dray- 
men for carting a cargo to a ship, or to steve- 
dores for loading it on board. The latter 
proposition may be more equivocal, but has 
been solemnly affirmed in the United States 
circuit court for the Third circuit. 

There being no fixed course of decision to 
the contrary, I shall feel that an agreement 
by a ship carpenter in port to repair a ves- 
sel in a ship yard, is not a maritime contract 
suable in admiralty; nor can a suit in admi- 
ralty be maintained against a ship wright to 
recover damages for detaining a vessel in his 
yard under repair a longer period than stipu- 
lated in the contract. For these reasons this 
action cannot be maintained in this court; 
but as no exception wa*s taken by the re- 
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spondent to the jurisdiction of the court, 
the libel is dismissed without costs. 

[On appeal to the circuit court, the decree of 
this court was affirmed. Case No. 11,571.] 



Case No. 11,572. 

EANSOM et al. v. NEW YORK. 

[4 Blatehf. 157.] i 

Circuit Court, S. D. New York. April 19, 1858. 

Practice at Law — Conditions Imposed — "Waiver 

— Judgment Vacated ox Payment op 

Costs — Demand. 

1. A condition made for the benefit of a party 
may not only be satisfied by a strict compliance 
with it. but it may be released, and it may also 
be waived, without any express release; and, 
when it is either released or waived, the party 
for whose benefit it ^\as made, cannot, in a 
court of justice, be permitted to complain that 
it has not been strictly complied with. 

2. A waiver may be either express or implied. 
An implied waiver, growing out of the circum- 
stances of the case and the conduct of the par- 
ties and their attorneys, may be as effectual as 
an express waiver. 

3. It would be a sound rule to adopt, to gov- 
ern the practice, where costs are to be paid, on 
the amendment of a declaration or other plead- 
insr. or on the making of any order of court, and 
no time is limited for their payment, that, un- 
less the attorney to whom the costs are to be 
paid requests the attorney of the opposite par- 
ty to pay them, or gives him some intimation 
to pay them, the payment, according to the 
strict terms of the order, is waived. 

4. In this case, an order having been made va- 
cating a judgment on payment by the defendant 
of the costs to that time, but no request having 
been made for such payment, and proceedings 
having afterwards taken place in the cause, 
which presupposed that the judgment was va- 
cated, held, that the plaintiff had impliedly 
waived the condition as to the payment of costs, 
and that the judgment was no longer a valid 
judgment. 

This was an action for the infringement of 
letters patent [No. 1,980, granted to plaintiffs 
February 13, 1841]. At the trial, before 
HALL, District Judge, December 24th, 1856, 
the plaintiffs [Franklin Ransom and Uzziah 
Wenman] obtained a verdict for $20,000 dam- 
ages. [Case No. 11,573.] In the course of 
the trial, various exceptions were taken by 
the defendants to rulings of the court, and 
exceptions were also taken to the charge of 
the court to the jury. A time was limited 
for the making and settling of a case by 
the defendants, on which to move for a new 
trial. A case was made, but was not set- 
tled within the time limited, but the laches 
as to time was by the plaintiffs. On the 12th 
of December, 1857, the plaintiffs entered up 
a judgment for the amount of the verdict, 
and for the costs. On the 19th of December, 
1857, the defendants moved the court to va- 
cate that judgment, and an order was then 
made, by consent of the parties, vacating the 
judgment, on payment by the defendants of 
the costs to that time, and allowing the de- 
fendants to procure the case to be settled, 
with leave to convert it into a bill of excep- 
tions, on condition that the argument of the 
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motion for a new trial on the case be heard 
during the then present term of the court, 
and the 9th of January, 1858, was appointed 
for such argument. The case was soon aft- 
erwards settled by Judge HALL, and the mo- 
tion for a new trial was argued before Judge 
INGERSOLL. A new trial was denied by 
the court, but leave was given to turn the 
case, as made, into a bill of exceptions, so as 
to present to the supreme court, on a writ of 
error, the points raised by the defendants at 
the trial, and ruled against them. In the lat- 
ter part of March, 1858, Judge HALL signed 
and sealed the bill of exceptions, and it was 
filed, and, within two days thereafter, the 
plaintiffs issued an execution on the judg- 
ment of December 12th, 1857. The defend- 
ants now moved that all proceedings on that 
judgment be stayed, and that the plaintiffs 
be compelled to enter up a new judgment 
and file a new judgment record, on the 
ground that the former judgment had been 
vacated, and was not, when the execution 
was issued, a valid judgment. It appeared 
that the condition as to the payment of costs 
by the defendants, contained in the order of 
December 19th, 1857, was not complied with. 

Samuel Blatehford, for plaintiffs. 
James T. Brady, for defendants. 

INGERSOLL, District Judge. Upon re- 
fusing to grant the motion for a new trial in 
this case, I did not consider that all the 
points of law presented by the record were 
in favor of the plaintiffs. Indeed, I consid- 
ered that some of them were in favor of the 
defendants. But I thought it best, for vari- 
ous reasons (conceiving that the ease could 
be carried to the supreme court, without 
prejudice to the rights of either party), to 
have the case made turned into a bill of ex- 
ceptions, so that the points of law contested 
might be presented to the supreme court by 
a writ of error, and be finally settled by that 
court. Had any intimation been given that 
that course could not be taken, except to the 
prejudice of the rights of the defendants, I 
should have granted a new trial, as prayed 
for. 

The question involved in the present mo- 
tion is, whether the judgment that was en- 
tered on the 12th of December, 1857, is now 
a valid judgment, and whether the execution 
which issued on the same was regularly is- 
sued? If that judgment is now a valid judg- 
ment, and if the execution which has been 
taken out on the same was regularly issued, 
then any writ of error which the defendants 
may now sue out, would not operate as a su- 
persedeas. The money mentioned in the 
execution could be collected, before the ques- 
tions arising on the bill of exceptions could 
be heard and determined by the "supreme 
court. On the hearing of this motion, it has 
been stated and not denied, that the plain- 
tiffs are insolvent. This being so, the de- 
fendants would have no object in prosecut- 
ing a writ of error, for, on account of the in- 
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solvency of the plaintiffs, the money paid on 
the execution could not be recovered hack, if 
the judgment should he reversed by the su- 
preme court. If it is now a valid judgment, 
then the intent of the court, in ordering the 
case made to be turned into a bill of ex- 
ceptions, so that the questions of law pre- 
sented, might, without prejudice to either 
party, be determined by the supreme court, 
has been frustrated. 

The plaintiffs claim, that the payment of 
the costs by the defendants up to the 19th 
of December, 1857, was a condition to the va- 
cating of the judgment; and that, as the 
costs were not paid during the term of the 
court, the condition upon which the judg- 
ment was to be vacated, has not been com- 
plied with, and that, therefore, the judgment 
was revived without any further order of 
the court. 

In disposing of the motion, I shall assume 
that the judgment was to be vacated only 
upon the payment of the costs up to the 
time the order was made, and that the pay- 
ment of the costs was a condition, upon a 
compliance with which the judgment was to 
be vacated. This condition was for the ben- 
efit of the plaintiffs. It was for the benefit 
of no one else. No one but the plaintiffs 
could derive any advantage from it. They 
admit, that, if it had been strictly complied 
with, the judgment would thereupon have 
. become vacated, as effectually vacated as if 
it had been vacated without condition. But 
they claim that the judgment could not be 
absolutely vacated, except upon a strict com- 
pliance with such condition. A condition 
made for the benefit of a party, may not 
only be satisfied by a strict compliance with 
it, but it may be released, and it may also 
be waived without any express release. 
When it is either released or waived, the par- 
ty for whose benefit it was made, cannot, in 
a court of justice, be permitted to complain 
that it has not been strictly complied with. 
If, on the 19th of December, 1857, the day 
when the vacating order was made, the 
plaintiffs had, by a sealed instrument, re- 
leased the defendants from the payment of 
the costs, it would not be claimed that the 
judgment in question remained in full force 
and valid as a judgment. In such a case, 
there would have been no payment of the 
costs, no strict compliance with the condi- 
tion. But there would have been, by the re- 
lease, a waiver of the condition; and, after 
such a waiver, the plaintiffs would not be 
permitted to say that the condition had not 
been strictly complied with. If the order 
had been, that the costs should be paid with- 
in two days, and if, on the third day, the de- 
fendants had tendered the costs, and the 
same had been accepted by the plaintiffs, 
there would have been no strict compliance 
with the condition, but there would have 
been a waiver of such strict compliance, and, 
after such waiver, the want of a strict com- 
pliance could not be urged in a court of jus- 
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tice. If, upon such order being made, the 
defendants had, by their agent, called upon 
the plaintiffs, and told them that they were 
ready to pay the costs, and offered to pay 
them, (although they made no actual tender,) 
and had been told by the plaintiffs that it 
was of no consequence, and that they would 
let the costs abide the event of the suit, 
there would have been no strict compliance 
with the condition; but there would have 
been a waiver, of such strict compliance, and 
such a waiver as would prevent the plain- 
tiffs from urging that the condition had not 
been complied with. Numberless other cases 
might be stated to show that a party may 
' waive the benefit of a condition in his favor, 
and that, after such waiver, he cannot urge 
that the condition made in his favor has not 
been complied with. The Question is, ' 
whether the plaintiffs in this ease have 
waived a strict compliance with the condi- 
tion made for their benefit in the order of 
the 19th of December, 1857. 

A waiver may be either express or implied. 
An implied waiver, growing out of the cir- 
cumstances of the case, and the conduct of 
the parties and their attorneys in the cause, 
may be as effectual as an express waiver; 
and the facts in this case satisfy me that 
there has been an implied waiver of payment 
according to the strict condition of the order, 
as claimed by the plaintiffs. The matter of 
costs, when the same are ordered to be paid, 
either upon an amendment of a declaration 
or other pleading, or upon any other order 
of court, is usually arranged by the attor- 
neys of the respective parties. The costs be- 
long to the attorney. They are not always 
required to be paid, when ordered. There 
is a liberality of practice on this subject by 
attorneys, in their intercourse with each 
other. And, when they are required, it is 
usual for the attorney or party who is to re- 
ceive them, to hand a memorandum of the 
amount to the attorney of the opposite par- 
ty, and request that payment be made. In 
this case, it was reasonable to expect that 
this course would be adopted. For, al- 
though the costs were taxed up to the time 
of the judgment, they were never taxed up 
to the time the order was made, to which lat- 
ter time they were to be paid. Considering 
the liberality of practice on this subject, it 
would be a sound rule to adopt, to govern 
the practice in cases of this kind, where costs 
are to be paid, either upon the amendment of 
a declaration or other pleading, or upon the 
making of any other order of court, and no 
time is fixed or limited for their payment, 
that, unless the attorney to whom the costs 
are to be paid requests the attorney of the 
opposite party to pay them, or gives him 
some intimation to pay them, the payment 
according to the strict terms of the order is 
waived. 

No request was ever made of the defend- 
ants, or of their attorney, for the payment 
of the costs. The object of the motion, upon 
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which the order of the 19th of December, 
1857, was founded, was twofold— to have the 
judgment of the 12th of December, 1857, 
vacated, and to procure the ease to be set- 
tled, with a view to have the verdict set 
aside, and a new trial granted, with leave, if 
that was not granted, to have the case, as 
made, turned into a bill of exceptions, so 
that the defendants could carry the case, aft- 
er the bill of exceptions was allowed, to the 
supreme court, without being obliged to pay 
the amount recovered, unless the supreme 
court should rule against them. The fair 
construction of the order is, that the vacat- 
ing of the judgment was to precede the set- 
tlement of the case; that the judgment was 
first to be vacated; and that then the case 
was to be settled for the purposes stated in 
the order. With this construction, the set- 
tlement of the case presupposes that the 
judgment was vacated. 

No intimation was ever given to the court, 
during the progress of the motion for a new 
trial, or at any other time, that the costs had 
not been paid. The court, in refusing to 
grant the motion for a new trial, and in per- 
mitting the case made to be turned into a 
bill of exceptions, acted upon the under- 
standing, that the judgment of the 12th of 
December, 1857, was in such a condition, 
that it was not available to the plaintiffs, as 
a valid judgment. 

In viewing all the facts and circumstances 
of the case, as presented, I feel bound to 
hold that there has been an implied waiver, 
on the part of the plaintiffs, of the condition 
in regard to the payment of costs, contained 
in the order of the 19th of December, 1857, 
and that, therefore, the judgment of the 12th 
of December, 1857, has been vacated, and is 
no longer a valid judgment. Consequently, 
the execution which issued on the same was 
irregularly issued. An order must, there- 
fore, be entered, that all proceedings found- 
ed on said judgment be stayed, and that the 
plaintiffs be required to enter up a new judg- 
ment, and file a new judgment record, so 
that the case can, on such new judgment, be 
carried by the defendants, by writ of error, 
to the supreme court. 

NOTE. A motion was afterwards made in the 
supreme court, by the plaintiffs, for a mandamus 
directing the circuit court to vacate the order 
setting aside the judgment, but the motion was 
denied. Ransom v. City of New York, 20 How. 
£61 U. S.] 5S1. 
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Patents — Effect of Chanting— Construction 
of Claims — Invention — Improvement 
in Fire Engines. 

1. A patent, when granted, becomes, to a 
-certain extent, a contract on the part of the 

1 [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 



government with the patentee, that they will, 
through their courts, and in the ordinary course 
of the administration of justice, protect him in 
the exercise of the exclusive privileges which 
his patent gives him. 

2. The construction of the claims of a patent 
is a question of law, exclusively for the court, 
and not for the determination of a jury, unless 
there may be technical terms, or terms which 
need explanation by the evidence given before 
the jury. 

3. In determining the construction of the 
claims of a patent, the court should refer to the 
whole specification, and consider the whole in 
connection, although the claim at the end of the 
specification is usually intended to define and 
limit the extent- of the claim made by the pat- 
entee. 

4. Where a claim may be open to objections 
of any kind, it is the duty of the court so to 
construe it, if 't can be done without doing 
violence to the language used, as not to affect 
the rights of the patentee, but to give him what 
and all he has actually invented — in other 
words, to make the claim commensurate with 
the invention actually made. 

5. Before a patent can issue, the thing pat- 
ented must appear to be of such a character 
as to involve or require "invention" for its pro- 
duction, as contradistinguished from the ordi- 
nary skill of a mechanic in construction. 

6. Invention, in the sense of the patent law, is 
the finding out, contriving, devising, or creating, 
by an operation ot the intellect, something new 
and useful, which did not exist before. 

7. The patent was for "an improvement in 
fire engines," and was described as the connect- 
ing of the receiving tubes, or pumps of the en- 
gines, by means of hose, to hydrants, in which 
the water was under pressure, and claimed 
"the employment of a column of falling water, 
or the tendency of the hydrostatic pressure up- 
on water at rest, to act in the working of fire 
engines, by combining a hose or tube conduct- 
ing said water into the receiving tube of an en- 
gine or pump, operated by manual or mechanical 
power." 

8. Patents are granted to inventors not for 
their benefit simply, but for the purpose of 
benefiting the public, by encouraging inventors 
to make inventions which may be useful to the 
public when placed at their disposal. 

9. Meld: that the invention patented was 
"the combination of the pumps or receiving 
tubes of the fire engine with a connecting pipe 
or hose, forming a connection between such en- 
gine and a hydrant or water pipe, from which 
water is forced by the hydrostatic pressure 
existing in the hydrant, into the pumps of the 
engine, and applied so as to combine the power 
of this hydraulic pressure, with the power ap- 
plied to the brakes of the engine," substantially 
as set forth. 

10. Held, also, that the patent was not for a 
principle, and did not grant to the patentee the 
exclusive privilege of using such hydrostatic 
pressure, in all forms and modes in which it 
could be applied to the production of the pur- 
pose of the character intended by him, but that 
the patent was only for the means and devices 
by which the patentee proposed to make such 
pressure available for the purpose indicated in 
the specification. 

11. If the invention patented, in a joint pat- 
ent, is the sole invention of one of the pat- 
entees, and not the joint invention of both, 
the patent is void. 

12. The things specified in section 6 of the 
act of 1836 [5 Stat. 119] are prerequisites to the 
granting of a patent, and unless these prerequi- 
sites are complied with, a party sued for an in- 
fringement of a patent, may show that they 
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have not been complied with, and so defeat the 
action of the supposed inventor. 

13. A patent is prima facie evidence of the 
fact of first and original invention and utility, 
and must prevail, unless there is other evidence 
to overcome such prima facie presumption; 
and when there has been a renewal, such renew- 
al is also prima facie evidence as to such mat- 
ters, and of course adds weight to the prima 
facie evidence furnished by the original pat- 
ent. 

14. If a person having some vague idea of a 
principle, makes numerous trials and experi- 
ments, if those trials and experiments do not re- 
sult in such a knowledge, on his part, as en- 
ables him to put in successful practice the idea 
•of which he has such vague notions, he does 
not become an inventor in the sense of the 
patent law. Such a person has never embodied 
the principle so as to make it available for prac- 
tical use; and the party who embodies the 
principle, and makes it available for practical 
use, is the party who is entitled to a patent, and 
to protection. 

[Cited in La Baw v. Hawkins, Case No. 7,- 
960J 

15. An unsuccessful experiment abandoned, 
although involving the same idea or principle, 
will not invalidate a patent granted to a sub- 
sequent inventor who has reduced the inven- 
tion to successful practice, and published it by 
obtaining letters patent. 

16. An accidental combination of parts, or 
invention, made under such circumstances that 
the public obtained no knowledge of the prin- 
ciple, or result, or effect of such combination, 
the parties themselves who made it not under- 

■ standing such principle, does not constitute in- 
vention. The invention is not made until the 
parties contriving, or those observing, discov- 
ered how it could be made available for the 
particular purpose. 
[Cited in Schultz Belting Co. v. Willemsen 
Belting Co., 40 Fed. 158; Boyd v. Cherry, 
50 Fed. 283.] 

17. If an inventor, after his invention is per- 
fected, knowingly allows it to be used in public 
for more than two years before application for 
letters patent, it. is conclusive evidence of a 
dedication of such invention to the public, and 
the patent is void. 

18. If, after an inventor has made an inven- 
tion, he deliberately abandons it, and dedicates 
it to the public, no matter for what reason, the 
dedication can not be recalled. 

19. A patentee, subsequent to his patent, may 
abandon his invention to the public, and waive 
the exclusive privileges secured to him; and 
the jury may infer such an abandonment from 
an acquiescence in the use of his invention by 
others, a neglect to assert his claims by suit 
or otherwise, an omission to sell licenses, a neg- 
lect to make efforts to realize any advantage 
from his patent,, and similar circumstances. 

20. If an inventor, after his invention is per- 
fected, unreasonably delays his application for 
a patent, and others, before such application, 
actually perfect, and apply to practical use the 
same invention, and give the knowledge there- 
of to the public, and the former, after Jthe 
knowledge of such subsequent invention and 
use, fails to make objection, and apply with- 
out unreasonable delay for a patent, he can 
not sustain the patent he may afterward obtain, 
because he has failed to give to the public that 
consideration for the grant of exclusive privi- 
leges, upon which all valid patents must be 
"based. 

[Cited in Consolidated Fruit-Jar Co. v. 
Wright, Case No. 3,135.] 

21. A corporation is liable in damages for in- 
fringing a patent, if the patented machines are 



procured by such corporation, and are used by 
those employed or paid by it. 
[Cited in Asbestine Tiling & Manuf'g Co. v. 
Hepp, 39 Fed. 327.] 

22. No fixed and certain rule for damages 
can be established, applicable to all cases, but 
the statute has fixed the general rule that a 
patentee is entitled to recover such damages as 
he has shown by his proofs have actually been 
sustained, in consequence of the use of his in- 
vention, without his license and consent. 

This was an action on the case [by Frank- 
lin Hansom and. Uzziah Wenman against the 
mayor, aldermen, and commonalty of the city 
of New York], tried by Judge Hall and a 
jury, for the infringement of letters patent 
granted to plaintiffs February 13, 1841 [No. 
1,980], for an "improvement in fire engines." 
The defense embraced a variety of issues, 
which are fully referred to in the charge of 
the court. 

Charles M. Keller, for plaintiffs. 
F. W. Gerard and M. V. Wilcoxson, for de- 
fendants. 

HALL, District Judge (charging jury). The 
constitution of the United States conferred 
upon congress the power to promote the 
progress of the useful arts by securing to in- 
ventors for a limited time the exclusive priv- 
ilege of using their inventions. In pursuance 
of that power, in 1790, congress passed an 
act [1 Stat. 109] authorizing certain officers 
of the government to grant patents, for the 
purpose of carrying into effect the power 
which had been given them by the terms of 
the constitution; and in 1836, the congress of 
the United States passed an act, repealing 
the prior acts upon that subject, under which 
act the patent in this case is granted. The 
title and object of that act is to promote the 
progress of the useful arts, and patents are 
granted to inventors, not for their benefit 
simply, but for the purpose of benefiting the 
public, by encouraging inventors to make in- 
ventions which may be useful to the public 
when placed at their disposal; and to place 
upon the records of the patent office a de- 
scription of those inventions, so that after 
the expiration of the term limited by their 
patent, the public may have the full advan- 
tage of their genius and discoveries. 

You have been told (and very properly, 
gentlemen) that in the disposition of this 
case it is the duty and province of the court 
to determine the controverted questions of 
law. It is your duty and your province to 
determine the controverted questions of fact 
in issue between the parties. I have certain- 
ly no disposition, gentlemen, to interfere with 
your province in this case, and if in the 
progress of the few remarks which I shall 
have occasion to make to you, you shall 
suppose that I intimate any opinion upon 
any question of fact, it will be your duty to 
give to that intimation of opinion (if you 
should deem it such) no more weight than in 
your deliberate judgments you may, think it 
deserves. I do not intend, however, to at- 
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tempt to influence your judgment upon any 
questions of fact, but to discharge my duty 
by simply stating to you the rules of law 
which I think should govern you in your 
deliberations, and leave you to apply the evi- 
dence in the case to those rules and prin- 
ciples, in order to determine what verdict you 
shall pronounce. But, nevertheless, gentle- 
men, in the progress of my remarks, it will 
be necessary to refer somewhat (for the pur- 
pose of illustration, or otherwise) to the evi- 
dence which has been given; and, as I have 
before stated, you may suppose that in such 
reference I intended to intimate, although it 
may be that I have no such intention, some 
opinion in reference to a question of fact 
which it is your sole duty to determine. 

Then, gentlemen, let us see substantially 
what are the questions and legal rules which 
are necessary to be considered in this case, 
before you can reach, by proper means, a ver- 
dict as between these parties. 

In the first place, the patent act of 1836 
provides: "That any person or persons hav- 
ing discovered or invented any new and use- 
ful art, machine, manufacture, or composi- 
tion of matter, not known or used by others 
before his or their discovery or invention 
thereof, and not at the time of his applica- 
tion for a patent in public use or on sale with 
his consent or allowance as the inventor or 
discoverer, and shall desire to obtain an ex- 
clusive property therein, may make applica- 
tion, in writing, to the commissioner of pat- 
ents, expressing such desire; and the com- 
missioner, on due proceedings had, may grant 
a patent therefor." 

You will observe that in this part of the 
section which I have read to you, it is provid- 
ed, that the invention must be new and use- 
ful; not known or used by others before his 
or their discovery or invention thereof, and 
must not be at the time of his or their ap- 
plication for a patent, in public use or on sale 
with his or their consent or allowance. 

This last provision, "that it shall not be at 
the time of his application for a patent in 
public use or on sale with Ms consent or al- 
lowance," was modified by the act of 1S39 
[5 Stat. 353], by which the inventor was al- 
lowed to permit the use or sale of his inven- 
tion for two years prior to his application for 
a patent, without defeating his right under 
the provisions of this act. The section goes 
on to provide: 

"But before any inventor shall receive a 
patent for any such new invention or discov- 
ery, he shall deliver a written description of 
his invention or discovery, and of the manner 
and process of making, constructing, using, 
and compounding the same, in such full, 
clear, and exact terms, avoiding unnecessary 
prolixity, as to enable any person skilled 
in the art or science to which it appertains, 
or with which it is most nearly connected, 
to make, construct, compound, and use the 
same; and, in case of any machine, he shall 
fully explain the principle, and the several 



modes in which he has contemplated the ap- 
plication of that principle, or character by 
which it may be distinguished from other in- 
ventions; and shall particularly specify and 
point out the part, improvement, or combina- 
tion which he claims as his own invention 
or discovery. He shall, furthermore, accom- 
pany the whole with a drawing or drawings, 
and written references, where the natu. e of the 
case admits of drawings; or with specimens of 
ingredients, and of the composition of matter, 
sufficient in quantity for the purpose of exper- 
iment, where the invention or discovery is of a 
composition of matter, which description and 
drawings, signed by the inventor, and attest- 
ed by two witnesses, shall be filed in the pat- 
ent office; and he shall, moreover, furnish a 
model of his invention, in all eases which ad- 
mit of a representation by model, of a con- 
venient size, to exhibit advantageously its 
several parts. The applicant shall also make 
oath, or affirmation, that he does verily be- 
lieve that he is the original and first inventor, 
or discoverer, of the art, machine, composi- 
tion, or improvement for which he solicits a 
patent; and that he does not know or be- 
lieve that the same was ever before known or 
used; and also of what country he is a citi- 
zen; which oath or affirmation may be made 
before any person authorized by law to ad- 
minister oaths." 

These, gentlemen, are prerequisites to the 
granting of the patent; and unless these pre- 
requisites are complied with, a party sued for 
an infringement of a patent may show thax 
they have not been complied with, and in 
that way may defeat the action of the sup- 
posed inventor. 

You will have observed, gentlemen, that it 
is required that there should be an inven- 
tion, that the invention should be new, and 
that it should be useful. In other words, be- 
fore a patent can be issued, the thing pat- 
ented must appear to be of such a character, 
as to involve or require "invention" for its 
production— require the exercise of the gen- 
ius of an inventor as contradistinguished 
from the ordinary skill of a mechanic in con- 
struction. It must also be new. The party 
applying for the patent must be the first and 
the original inventor, and it must also be 
of such a character as to be capable of appli- 
cation to the advantage and benefit of man- 
kind. 

Upon these points, gentlemen, upon the 
question whether or not the thing patented 
is an invention, whether or not the parties 
named in the patent were the first and orig- 
inal inventors, and whether or not the inven- 
tion was useful at the time the patent was 
applied for and granted, the patent itself 
produced upon the part of the alleged in- 
ventor is prima facie evidence, and must 
prevail unless there is other evidence brought 
forward upon the part of the defense, or 
otherwise, that shall satisfy the jury; that 
that prima facie evidence shall not prevai 1 
against the other evidence produced before 
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them, and where, as in this case, after a 
lapse of nearly fourteen years after the grant- 
ing of the letters patent, there has been an 
application for a: renewal, and after an ex- 
amination of the whole subject, that renewal 
has been granted, the fact of such renewal 
is also prima facie evidence upon those 
questions, and, of course, adds weight to the 
prima facie evidence furnished by the orig- 
inal patent. 

Nevertheless, this prima facie evidence may 
be overthrown by countervailing evidence, 
and it is for you to say, in the case of this 
patent, whether it has been overthrown by 
the evidence produced upon the trial. 

In the first place, gentlemen, perhaps it is 
well that you should consider, to some ex- 
tent, the reason of the legal rules which ap- 
ply to cases of this character. You will see 
the reason why it is required that the party 
applying for the patent should be the in- 
ventor of the thing which he seeks to pat- 
ent; why it is required that he should not 
only be the inventor, but the original and 
first inventor, and why it is required that it 
should be useful. When the patent is grant- 
ed,, it becomes, to a certain extent, a contract 
upon the part of the government with the 
party named in the patent, that they will, 
through their courts, and in the ordinary 
course of the administration of justice, pro- 
tect him in the exercise of the exclusive priv- 
ilege which his patent gives to him; and 
there could be no justice in granting to a 
party an exclusive privilege to use what he 
did not invent, or to use, exclusively, for 
fourteen years, what had been already in- 
vented by another; because he has paid no 
consideration for the grant, no consideration 
for the promise of the government to secure 
him .in the exercise of these privileges, if he 
has not, by his invention, and by placing a de- 
scription of it upon the records of the patent 
office, added to the stock of useful knowledge 
which may be applied for the benefit of the 
citizen. You must, therefore, be satisfied in 
this case, gentlemen, taking the prima facie 
evidence afforded by the patent itself and its 
renewal, and all the other evidence in the 
case, that these plaintiffs, jointly, were the 
first and original inventors of what they 
claim as their invention in the patent, and 
of what the patent purports to secure to 
them as their exclusive right and privilege. 

The counsel for the respective parties have 
presented to me certain requests to charge, 
upon certain rules of law which they think 
applicable to the ease, and in disposing of 
these requests, gentlemen, I shall probably 
be able to state to you most of the rules and 
principles of law which should govern you in 
the progress of your deliberations; but, nev- 
ertheless, I have found, upon questions of 
law, as* you will find, probably, upon ques- 
tions of fact, that in some respects I am un- 
able to agree with either counsel, and there- 
fore I shall give you, in the first instance, 
certain instructions, independent of the re- 
20FED.CAS. — 19 



quests which have been made by counsel for 
the respective parties. And, first, in order 
that you may determine this case properly, it 
is necessary to know what the plaintiffs-claim 
to have invented, and what, upon the face of 
the plaintiff's patent, appears to be secured to 
them as their exclusive property for the 
period of fourteen years by the original pat- 
ent, and for the additional period of seven 
years, by the act of renewal which has been 
indorsed upon it. In order to determine 
what the plaintiffs claim as their invention, 
we are to look to the specification annexed 
to their patent, which specification is in the 
language of the alleged inventors themselves, 
is made by law a portion of the patent, and 
must be referred to for the purpose of de- 
termining what the patentees claimed as their 
invention, and what the government have 
agreed to secure to them, as their exclusive 
privilege. In determining the construction of 
these claims (and their construction is a ques- 
tion of law, exclusively for the court, and 
not for the determination of the jury, unless, 
indeed, there may be technical terms, or 
terms which need explanation by the evi- 
dence given before the jury), it is proper that 
the court should refer to the whole specifica- 
tion, and consider the whole of it in connec- 
tion. Although the claim at the end of the 
specification is usually intended to define 
and limit the extent of the claim made by 
the patentees; you will see, that by the 
terms of the patent law, as I have read to 
you, it is the duty of the patentee, not only 
to show the extent of his claim, so as to 
show what he claims as his own invention, 
and what he admits to be new, but that it is 
also necessary that he should state upon the s 
face of his specification such a description of 
his invention as will enable a mechanic skill- 
ed in that branch of the art of construction 
to which his invention belongs, to construct 
and put in practice the invention patented. 

Referring, then, to the claim at the end of 
the specification, it appears that the claim of 
the plaintiffs is: "The employment of a col- 
umn of falling water, or the tendency of the 
hydrostatic pressure, upon water at rest, to 
act in the working of fire engines, by com- 
bining a hose or pipe, conducting said water 
into the receiving tube of an engine, or pump 
operated by manual or mechanical power, the 
same being constructed substantially in the 
manner set forth in the plaintiffs* specifica- 
tion." This is substantially the language of 
the claim; but, as frequently happens, you 
have found that great difference of opinion 
exists between the counsel, in reference to 
the precise construction that is to be put upon 
this language, and it is the duty of the court 
to decide, as between the counsel, what con- 
struction must be placed upon it, and what 
construction the jury must adopt in deliberat- 
ing upon their verdict in this case. I there- 
fore propose to -state to you, somewhat in 
detail, but briefly, certain admitted facts, and 
certain peculiarities in this specification which 
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I think should have their Influence, and 
which, in my mind, have had their influence 
in determining the construction to be placed 
upon this claim. 

The fire engine, and the peculiar character 
of its organization and construction, are not 
claimed as the invention of the plaintiffs, nor 
do they claim as their invention any peculiar 
mode or form of construction of the close 
pipe, or hose, ■which they claim to have been 
the first to combine with the fire engine, and 
connect with a hydi'ant or water pipe, so 
as to apply the principle of the hydrostatic 
pressure for the purpose stated; neither do 
they claim as their invention any peculiar 
device or arrangement for connecting the 
ends of this pipe or hose with the engine and 
the hydrant, or water pipe. The fire engine 
and the suction pipe, or hose used with such 
engine, pipes of different materials, and hose 
of different kinds, were all well known, and 
in common use for purposes similar to those 
to which they are now applied, in the use of 
what the plaintiffs claim as their invention, 
and no one of these could have been separate- 
ly the subject of a valid patent to the plain- 
tiffs. But, conceding this, the plaintiffs claim, 
as their invention, and as secured to them by 
letters patent, the combination • of the re- 
ceiving tubes, or pumps, of a fire engine, 
with a close tube connecting such receiving 
tubes, or pumps with an opening in a hydrant, 
or pipe containing water, under such a de- 
gree of hydrostatic pressure as to make that 
pi*essure available to some extent (the extent 
not being material), in aid of the other power 
applied to the working of the fire engine. 

The invention patented is, therefore, in my 
judgment, "the combination of the pumps, or 
receiving tubes of the fire engine with a con- 
necting pipe, or hose, forming a connection 
between such engine and a hydrant, or water 
pipe, from which water is forced by the 
hydrostatic pressure existing in the hydrant 
or water pipe, into the pump or pumps of 
the engine, and applied so as to combine the 
power of this hydraulic pressure with the 
power applied to the brakes of the engine, 
substantially by the means, and in the man- 
ner set forth in the plaintiffs' specification." 
Now, upon this claim of the plaintiffs, sundry 
questions have been raised by counsel for the 
respective parties. 

It has been claimed, on the one hand, that 
this patent is void, because the plaintiffs have 
sought to .patent the principle of hydrostatic 
pressure, and that the discovery of a princi- 
ple of that character is not the subject of a 
patent. That is true; it is not the subject 
of a patent; but it is the duty of the courl, 
in construing claims of this character, to so 
construe them, if they can without doing vio- 
lence to the language used, as not to defeat 
the claim of the patentee, but to give to the 
plaintiff what he has actually invented, and 
to give him all that he has actually invented; 
in other words, to make the claim commen- 
surate with the invention which has been 



actually made by the patentee. Now, In this 
case, if the court should construe this claim 
to cover the principle of hydrostatic pressure, 
and to grant to the plaintiff the exclusive 
privilege of using this hydrostatic pressure, 
in all the forms and modes in which it can 
be applied to the production of the purposes 
of the character intended by the patentee, I 
think I should make the claim too broad, 
and would, under the patent law, as I under- 
stand it, render the patent void, as an at- 
tempt to cover, by the patent, what is not a 
patentable subject. Upon this part of the 
case, counsel on both sides have i"ead to you 
the decision of the supreme court of the Unit- 
ed States, and, among others, the case of 
O'Reilly v. Morse [15 How. (56 U. S.) 62], 
which is the leading case upon that subject. 
That was a case where Mr. Morse, the in- 
ventor of the electric telegraph, had, in his 
patent, claimed, in seven distinct claims, the 
particular machinery by which he sought to 
accomplish the end desired, and he added, 
at the end of those seven claims, another - , in 
language which I will presently read to you. 
It was decided that the last claim was too 
broad— covered what could not be covered 
and secured by a patent, and that, therefore, 
the patent, in respect to that particular claim, 
was void, although it was good in respect to 
other claims, which described and explained 
particular machinery by which the principle 
was made available for the purposes intend' 
ed. The patentee, after claiming the par- 
ticular machinery used, set up this as his 
eighth claim: "I do not propose to limit my- 
self to the specific machinery, or parts of ma- 
chinery described in the foregoing specifica- 
tion and claims, the essence of my invention 
being the use of the motive power of the 
electric or galvanic current, which I call 
electro-magnetism, however developed, for 
marking or printing intelligible characters, 
signs, or letters, at any distances, being a 
new application of that power, of which I 
claim to be the first inventor or discoverer." 

"He sought there to patent, irrespective of 
any machinery which he had described in 
his specification, the right to use this motive 
power, however developed, or however ap- 
plied, for the marking or printing intelligible 
signs or characters, at any distances, claim- 
ing that it was a new application of that 
power, of which he claimed to be the first 
inventor or discoverer. 

The court in considering that claim, says: 
"It is impossible to misunderstand the ex- 
tent of this claim. He claims the exclusive 
right to every improvement where the mo- 
tive power is the electric or galvanic current, 
and the result is the marking or printing in- 
telligible characters, signs, or letters, at a 
distance. If this claim can be maintained, 
it matters not by what process or machinery 
the result is accomplished. For aught that 
we know, some future inventor, in the on- 
ward march of science, may discover a mode 
of writing or printing at a distance by means 
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of the electric or galvanic current, without 
using any part of the process or combination 
set forth in the plaintiff's specification. His 
invention may be less complicated, less liable 
to get out of order, less expensive in con- 
struction and in its operation. But yet if it 
is covered by this patent, the inventor could 
not use it, nor the public have the benefit of 
it without the permission of the patentee." 

In another part of the opinion they say: 
"Indeed, if the eighth claim of the patentee 
■can be maintained, there was no necessity 
for any specification further than to say he 
had discovered, that by using the motive 
power of electro-magnetism, he could print in- 
telligible characters at any distance. We 
presume it will be admitted on all hands that 
no patent could have issued on such a specifi- 
cation. Yet this claim can derive no aid 
from the specification filed. It is outside of 
it, and the patentee claims beyond it; and if 
it stands, it must stand simply on the ground 
that the broad terms above mentioned- were a 
sufficient description, and entitle him to a 
patent in terms equally broad. In our judg- 
ment, the act of congress can not be so con- 
strued." 

Now, in =this ease, the plaintiffs could not 
secure by letters patent the right to apply 
the hydrostatic pressure to the working of 
fire engines in every mode and by every 
means which could possibly be devised for 
that purpose. They had a right to apply 
for, and the patent office had the right to 
grant, a patent for the devices or means only 
by which these parties proposed to . make 
this hydrostatic pressure available for the 
purpose indicated in their specification; and 
having obtained a patent for these means 
and devices, they were protected against the 
use by other persons of those means or those 
devices, or any others which were substan- 
tially the same, or which were mere mechan- 
ical equivalents of those specified by the pat- 
entees as the means which they used for the 
purpose of producing the effect desired. 

Then, considering this to be the patent of 
the plaintiff: "The combination of the fire 
engine with this connecting pipe or hose, by 
which the water is conducted from the hy- 
drant or water pipe into the works of the 
engine, and this hydrostatic pressure applied," 
it would be your duty, gentlemen, to deter- 
mine whether in the first place it required 
invention, after the knowledge which the pub- 
lic had of the application of this principle in 
similar modes for the accomplishment of sim- 
ilar purposes, to produce the combination or 
arrangement, or. what the plaintiffs call their 
invention, as described in the specification an- 
nexed to their patent. If, with the knowl- 
edge that the public then had, it required no 
invention, but simply the ordinary skill and 
ingenuity of the mechanic, to produce this 
combination— to produce these results— in oth- 
er words, if the inventive faculty was not at 
work at all, and was not needed to produce 
this alleged invention, then the patent would 



be void, because there was no invention to be 
secured to these patentees; and you have a 
right, in taking into consideration this ques- 
tion, to consider all the evidence which has 
been given in reference to the common pump, 
the reference to the pumps' in use at the Fair- 
mount "Water Works and the navy yard in 
Philadelphia, and then to say whether, with 
all the knowledge the public then had, it re- 
quired invention, on the part of the plaintiffs, 
to produce the combination and arrangement 
which is described in their specification, so as 
to produce the results which they say they at- 
tain by their invention. 

If you are satisfied, gentlemen, that it re- 
quired invention to produce this, you are then 
to inquire whether the plaintiffs were the 
original and first inventors or contrivers of 
this combination or connection, and if you are 
satisfied that the plaintiffs were not the 
original and first inventors or contrivers of 
this combination or connection, but that it 
had been used prior to the alleged invention, 
the plaintiffs can not recover in this action. 
In other words, if this invention had been 
previously made, if other parties had pro- 
duced this combination, and had given to the 
public the benefit of their knowledge, so that 
these patentees were not the first and original 
parties, they can not succeed in this action. 

Now, in reference to this question of "prior 
invention," it is perhaps necessary that you 
should consider that "invention," in the sense 
of the patent law, is the finding out, contriv- 
ing, devising, or creating something new and 
useful, which did not «xist before, by an op- 
eration of the intellect; and that if there was. 
at any time, or under any circumstances, an 
accidental combination similar in character 
to that which the plaintiffs have patented— 
if that combination was made accidentally or 
otherwise, under such circumstances that the 
public obtained no knowledge of the invention 
— obtained no knowledge of the mode in which 
this hydrostatic r>ressure could be made 
available, then the invention was not made 
by the parties who produced this combina- 
tion. In other words, if the parties who 
made' the combination, although seeing with 
the eye, perceived not, or hearing with the 
ear, understood not what would be the result 
of this combination, they added nothing to 
their own stock of knowledge; and the fact 
if observed by other men, (if they understood 
it not), added nothing to the knowledge of 
science upon that subject. Therefore the in- 
vention was not made until the parties con- 
triving, or others observing, the existing com- 
bination, saw that it could be made available 
for the purpose of producing a result, similar 
to the one which the plaintiffs have mentioned 
in their specification. 

In reference to the elements of this combi- 
nation, gentlemen, the great and principal 
element is undoubtedly the fire engine, and 
without that as one of the elements of the 
combination, this combination can not exist 
It is not therefore necessary that you should 
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consider upon this question of prior invention, 
the use of this principle in the pumps at the 
Fairinount Water Works, or the navy yard, 
although you may refer to them upon the 
question of whether invention was required 
to produce this arrangement; but upon the 
mere question of priority of invention, you 
need not refer to those in considering this 
case, "because the principle and essential 
element in this combination being the fire 
engine, the combination patented by the 
plaintiffs never existed, and can not exist 
except in the cases in which that engine was 
used. 

In reference to the other elements of the 
combination, I feel it my duty to instruct you 
that the patent requires no particular mode 
of constructing this connecting-pipe— it neither 
requires that it should be a flexible hose nor 
an inflexible metal pipe—and a pipe con- 
structed lite the ordinary suction-pipe, and 
being to some extent flexible, secured against 
collapse when the supply of water becomes 
deficient, was equally within the plaintiffs' 
claim. This question has been elaborately 
argued by the counsel for the respective 
parties, and that is the opinion which I felt 
it l duty to express to you upon this ques- 
tion. You will see that, in the language of 
the specification, there is nothing indicating 
that this connecting-pipe, or connecting-tube, 
must necessarily be the ordinay hose which 
has been generally used with a fire engine, 
previous to this invention. The specification 
shows that it must be a close tube. That 
language is found in the specification itself, 
and it results from the nature and character 
of the invention, for without a close tube the 
water would escape, and the hydrostatic 
pressure, which it is the object of this inven- 
tion to apply, could not be available for the 
purpose indicated by the specification; but 
in reference to the character of the conduet- 
ing-pipe as a flexible hose, or inflexible pipe, 
there is nothing, as I said, in the language 
of the specification; and it appears to me, 
that there is nothing in the character of the 
invention itself, or of the purposes for which 
it was used, which renders that essential and 
vital for the combination of the plaintiffs. 
He has described in his specification no such 
hose as being essential and vital to his com- 
bination, or as being absolutely necessary to 
the proper working of the engine; and, as I 
understand it, it is not essential, under cer- 
tain circumstances, that such a hose or pipe 
should be used for the purpose of making 
available the principles which the patentees 
have intended to make available by means of 
their invention. .It is true that it may be, 
and probably must be, ordinarily, the mode 
of connection, but in the language of the 
claim, the patentees have said that they in- 
tend to use this hydrostatic pressure by the 
means specified— by the combination specified, 
and in aid either of the manual or mechan- 
ical engine. 
Now, for the purposes for which a fire en- 



gine is used, I can conceive a case in which 
(and I think you may well conceive a case 
as within the language of the patent, and in- 
tention of the patentee) this connection might 
as well or better be made by an inflexible 
pipe as by a common or flexible hose. Take 
the case of a fire engine used for the single 
purpose of security against fire, in a large 
manufactory or other building, where the 
engine is to be worked by inechanical or 
steam power, if you please. You can see 
readily enough, gentlemen, that in that case 
the connection might be just as well, and per- 
haps better, by an inflexible pipe, and there 
is nothing, as I understand it, which requires, 
for the purpose of applying this, that the 
pipe should be inflexible, except the conven- 
ience of using your engine at any point de- 
sirable. If you wish to use it at a fixed 
point— to make it stationary at a fixed point- 
then the unbending, rigid, inflexible tube 
may be used just as well for the purpose of 
applying this hydrostatic pressure as the 
other, and perhaps better, and for this reason. 
You will bear in mind that the witnesses, in 
speaking of the experiments which were 
made prior to the issuing of this patent, and 
in speaking of the operation of engines, 
which, it is confessed, have used the principle 
of this invention since that, say: "When 
there is not a large or sufficient supply of 
water to make this hydrostatic pressure 
available at every moment in the action of 
the engine, a collapse pf the hose sometimes 
follows;" and then, of course, this principle 
is not made at all available in the operation 
of the engines, and the evidence perhaps is 
rather, that under such circumstances, it is 
better not to use this principle, but to dis- 
charge the water into the box, because of the 
collapse in the hose. 

Now, gentlemen, you will recollect that the 
evidence of the use at Baltimore shows that 
when the water was low, the pressure of 
water was not great. 

It was found that the use of an inflexible 
hose which would not collapse, was beneficial, 
because it operated upon the principle of 
suction to obtain a greater supply of water, 
and if this hose is inflexible, the collapse 
would not follow, and some of the disadvan- 
tages of the flexible hose would undoubtedly 
be avoided. But it is enough for me to say, 
in this connection, that, in my judgment, a 
flexible hose is not an essential and vital 
element of the combination, and therefore, 
for the purpose of making the combination 
indicated by the patent, it is not necessary 
that the flexible hose should be used to the 
exclusion of the inflexible tube, of such a 
character as to allow the operation of this 
hydrostatic principle. 

I would say further, that, in order to avoid 
the plaintiffs' patent, on the ground of want 
of originality, it is necessary that the jury 
should be satisfied that there was substan- 
tially the combination and connection in the 
organization and arrangement which existed 
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prior to the plaintiffs' alleged invention, as 
is claimed in the invention of the. plaintiffs, 
in the specification annexed to their patent; 
and, as one of the essential elements of the 
combination so claimed is the fire engine, no 
previous combination in which a fire engine 
■was not one of the essential elements, can 
"be substantially identical with the combina- 
tion claimed by the plaintiffs as their in- 
vention; but the jury may take into consid- 
eration the manner in which this principle 
of hydrostatic pressure had been applied in 
the common pump, in the pumps of the water 
works, at the navy yard of Philadelphia, for 
the purpose of determining whether, after 
the application of the principle in those 
pumps and others, it required the genius of 
the inventor, in contradistinction to the ordi- 
nary skill and ingenuity of a competent 
mechanic, accustomed to the application of 
that principle in the construction of such 
pumps and others in known and public use, 
to devise or make the combination and ar- 
rangement patented by the plaintiffs, as the 
means of producing the intended result. 

It will become necessary in relation to that, 
that you should determine, gentlemen, the 
precise date of the plaintiffs' invention. In 
order to determine that, the jury must deter- 
mine at what time the plaintiffs (not one of 
them, for the patent is an invention by the 
plaintiffs jointly) first perfected the intel- 
lectual production, or the idea or conception 
of the thing patented, so that without more 
inventive power, or further trial or experi- 
ment, they could have successfully applied 
it in practice, and could at once have complied 
with that provision of the statute which 
requires that an inventor, before he shall 
receive a patent for the invention or discov- 
ery, shall deliver to the patent office a writ- 
ten description of his invention, and explain 
the principles and the several modes in which 
he has contemplated the application of that 
principle or character by which it may be 
distinguished from other inventions; and 
that, in order to determine whether any 
other person has invented "the same thing 
patented" by the plaintiffs, prior to the plain- 
tiffs' invention thereof, they must apply the 
same rules in determining the date of such 
alleged prior invention. 

It is also proper, that I should say to you, 
gentlemen; that if the invention patented by 
the plaintiffs in this case, was the sole in- 
vention of one of the plaintiffs only, and not 
the joint invention of both, the patent is void, 
and the plaintiffs have no right to recover in 
this action. 

I now propose, gentlemen, to state to you 
substantially the requests to charge you, 
made by the counsel for the respective par- 
ties, and to state what disposition I have felt 
it my duty to make of those requests; one 
of the requests is, that according to the true 
construction the plaintiffs' patent is for oper- 
ating a fire engine by the combined force 
applied at the brakes or levers which operate 



the pistons, and the hydraulic pressure of a 
column or head of water, by combining the 
hydrant with the cylinders of the engine by 
a hose, whereby the engine may be placed 
in any situation convenient to discharge 
water on the fire, whatever may be the loca- 
tion of the hydrant, the said hose being dis- 
tended against the pressure of the atmos- 
phere by the hydraulic pressure of the column 
or head of water. 

This I decline to charge, gentlemen, re- 
ferring you, in regard to the principles which 
are sought to be enforced by this request, to 
the charge which I have previously given 
you. 

And the objection which I find to this re- 
quest is, that it seeks a charge from the 
court, that the patent is for operating a fire 
engine, by the combined force, and so on, 
following the language of the specification, 
and not for a specified device, contrivance, 
or means by which it is operated; and also, 
that it seeks a charge from the court, that it 
is necessary, in order to constitute the plain- 
tiffs' combination, that the connection should 
be made by the ordinary hose. 

I therefore refuse to charge as required by 
the plaintiffs, in that respect. 

I am also required by the plaintiffs to 
charge: That an unsuccessful experiment, 
abandoned, although involving the same idea, 
or principle, will not invalidate a patent 
granted to a subsequent inventor, who has 
reduced the invention to successful practice, 
and published it by obtaining letters patent. 
Much less will it invalidate letters patent 
granted to a prior inventor, who was also 
the first to present the invention in a prac- 
tical form. 

This, gentlemen, is undoubtedly the rule of 
law upon that subject If a person has some 
vague idea of the application of the princi- 
ple which another party has made available 
—if he makes numerous trials, and long con- 
tinued experiments— if those trials and ex- 
periments never result in such a knowledge, 
upon his part, as will enable him to put in 
successful practice the idea of which he has 
this vague and undefined notion, he has nev- 
er become an inventor, in the sense of the 
patent law; he has never embodied the prin- 
ciple so as to make it available for practical 
use; and the party who embodies the prin- 
ciple, and makes it available for practical 
use, is the party who is entitled to a patent, 
and to protection under the patent law. The 
case of Gaylord v. Wilder, 10 How. pol TJ. S.] 
477, referred to, is a case where the suureme 
court has laid down the doctrine, perhaps, 
in terms applicable to this case. In that 
case, the patent was for a mode or manner 
of constructing fire-proof safes; and in dis- 
posing of one part of the case, the chief jus- 
tice, in delivering the opinion of the supreme 
court, uses this language: 

"The remaining question is upon the validi- 
ty of the patent on which the suit was 
brought. It appears that James Conner, who 
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carried on the business of a stereotype found- 
ex*, in the city of New York, made a safe 
for his own use, between the years 1829 and 
1832, for the protection of his papers against 
fire, and continued to use it until 1S38, when 
it passed into other hands. It was kept in 
his counting-room, and known to the persons 
engaged in the foundry; and after it passed 
out of his hands he used others of a different 
construction. It does not appear what be- 
came of this safe afterward, and there is 
nothing in the testimony from which it can 
be inferred that its mode of construction was 
known to the persons into whose possession 
it fell, or that any value was attached to it 
as a place of security, for papers, against 
fire, or that it was ever used for that pur- 
pose." 

Upon these facts, the court instructed the 
jury: "That if Conner had not made his 
discovery public, but had used it simply for 
his own private purpose, and it had been final- 
ly forgotten, or abandoned, such a discovery 
and use would he no obstacle to the taking 
out of a patent by Fitzgerald, or those claim- 
ing under him, if he be an original, though 
not the first inventor or discoverer." 

That is the rule which the supreme court 
adopted in that case, and it is undoubtedly 
the furthest that they have gone, or will go 
in reference to this question of abandon- 
ment; and if, gentlemen, you were satisfied 
that in all the experiments and trials that 
were made by other parties, previous to the 
invention of the plaintiffs, they had not dis- 
covered the benefits to be derived from the 
application of this principle, and that they 
abandoned their experiments and trials in 
consequence of not having discovered it, then 
they did not complete the invention, in the 
sense of the patent law, in such a manner 
as to defeat the patent of the plaintiffs. 

Upon this part of the defense, a large num- 
ber of requests to charge have been present- 
ed. 

The sixth of these is in the following lan- 
guage: "If, using the hydraulic pressure 
through a flexible hose, or pipe, is the es- 
sence of the patent, then the patent is void, 
for a defective specification, in not so stat- 
ing." 

In regard to this, it is proper to say that I 
refuse to so charge; but I charge thus: 
"That using the hydraulic pressure through 
a flexible hose, or other flexible pipe, is not 
essential or necessary to an infringement of 
the patent." 

The ninth request is: "If the plaintiff did 
not use reasonable diligence to perfect the 
patent after he conceived the idea, and in 
the mean time other persons conceived the 
idea, and practically applied it before he 
took out his patent, then hit> patent is void." 

I decline to charge as here requested, but 
I charge you, gentlemen, in respect to the 
subject-matter of these and the three fol- 
lowing requests, as follows: _IfJhe_plain- 
tiffs did not use reasonable diligence to per- 
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perfected that it could be applied to jpracN_ 
tical use, the plaintiffs' patent is void, be- 
cause they were not the first and original in- 
ventors of the thing patented. And' if the 
plaintiffs, after they had perfected their in- 
vention, unreasonably delayed their applica- 
tion for a patent, and other persons, before 
such application was made, actually per- 
fected and applied the same invention to 
practical use, and gave the knowledge there- 
of to the public, and the plaintiffs, after the 
knowledge of such subsequent invention or 
discovery, and its public use, failed to make 
objection, and to apply, without unreason- 
able delay, for a patent for their invention, 
they can not sustain their patent, because 
they failed to give to the public that con- 
sideration for the grant of exclusive priv- 
ileges, upon which all valid patents must 
be based; and if the plaintiffs, after their 
invention was perfected, knowingly allowed 
it to be used in public for more than two 
years before they applied for letters patent, 
it is conclusive evidence of a dedication of 
such invention to the public, and their pat- 
ent is void. And, so, also, if the plaintiffs, 
after their invention was "perfected, ac- 
quiesced in its use in public, for a less term 
than two years, without applying for a pat- 
ent, and the jury shall be satisfied, from 
such acquiescence, and the other facts of 
the case, that the plaintiffs, in fact, aban- 
doned their invention, concluding not to 
patent it, but to dedicate it to the public 
use, they could not recall such dedication, 
or defeat such abandonment by a subse- 
quent application for a patent, and their pat- 
ent is therefore void. 

That is in reference to an abandonment 
prior to the application for a patent. If, 
after the plaintiffs had made this invention 
(if they did make it), they, in fact, delib- 
erately abandoned it to the public use, and 
concluded not to patent it; if they dedicated 
it to the public use, no matter for what rea- 
son, then that dedication can not be recalled, 
and they have no right to recover. That if 
the plaintiffs, subsequent to the date of their 
letters patent, have abandoned their inven- 
tion to the public, and waived and abandon- 
ed the exclusive privileges intended to be 
secured by such patent, they can not re- 
cover in this action; and that the jury has 
a right to infer such an abandonment, from 
their acquiescence in the use of the inven- 
tion by others, their neglect to assert their 
claims by suit or otherwise, their omission to 
sell license to use such invention, their neg- 
lect to make efforts to realize any personal 
advantage from their patent, and similar cir- 
cumstances, if they think the evidence es- 
tablishes such fact of abandonment; and ■ 
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that circumstances of that character may 
also be considered in connection with the 
other evidence upon the question of the or- 
iginality of the plaintiffs' alleged invention. 
But where the_.iu rv are satisfied that the 
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pTSntiffsJiave^oL^^on^dJhejr^invention 
and" privileges gran^d^byjth^le^rsjp^t^^ 
Bsei? negTpcVjfcb prosecute parties infringing 
sutnr^atent" will n o"t bar~tlieir ~n gfft J T<Q.;e- 
co've'Fsuch damages as.. they have actually 
sustained by the^ defen^ants'^JJifrJngment. 
NoT-ffiaryolTare bound, gentlemen, to infer 
anything of this kind, but you are at liberty 
to infer such an abandonment from the evi- 
dence I have indicated, and from the other 
evidence in the case, if you are satisfied, up- 
on the evidence given, that the plaintiffs 
did actually abandon and waive entirely the 
privileges which were secured to them by 
the patent. 

And I also instruct you, that circumstances 
of that character, that is, the character of 
those mentioned, may also be considered in 
connection with the other evidence upon the 
question of the originality of the plaintiffs' 
invention; but that unless the jury are sat- 
isfied that the plaintiffs have so abandoned 
the privileges secured to them, their failure 
to bring suit against those infringing such 
patent should have no effect in reference to 
the question of damages. In other words, if 
they have abandoned their rights under the 
patent— have dedicated those rights to the 
public, they can not recover at all; but if 
they have not, although they have failed to 
bring suits for the purpose of enforcing their 
rights, the statute giving them their actual 
damages, the jury can not reduce the dam- 
ages which they have actually sustained in 
consequence of their neglect to prosecute. 

In the eighteenth request, I am -asked to 
charge, that the corporation,, the defendant 
in this suit, is not liable in this case for 
infringement by the use of these engines for 
the fire department. 

In my judgment, they are so liable, if the 
plaintiffs have sustained by their testimony 
the patent which they have given in evi- 
dence in this suit. It is conceded here by 
the counsel upon the part of the defendant, 
that the fire engines used by the fire de- 
partment are obtained at the expense of the 
corporation; and although the fire depart- 
ment may be for certain purposes a distinct 
corporation, and possibly, to some extent, in- 
dependent of the action of' the corporation 
of the city, in its entire corporate capacity, 
yet I think that if the plaintiffs have a valid 
patent in this case, and the firemen have 
used engines procured by the corporation, 
and that use has been without the consent of 
the plaintiffs, and in infringement of the 
plaintiffs' patent, that the defendants are 
liable in this action, in consequence of the 
damages which the plaintiffs have sustained 
by reason of that infringement. 

Then the only remaining question is, that 
of damages; and this is certainly, in many 



cases, one of the most difficult questions 
that can be presented in suits for the in- 
fringement of patents. 

I think that no fixed and certain rule can 
be established "applicable to all cases; but 
the statute has itself fixed the general rule 
which must govern a jury in their estimat- 
ing damages. They are to give the actual 
damages which the plaintiff has sustained 
—not vindictive or speculative damages, but 
such damages as the plaintiff, by his proofs, 
has shown to the satisfaction of the jury 
that he has actually sustained by the in- 
fringement of his patent; and in order that 
the parties may except to what I may say 
to you upon that subject, without having any 
controversy in reference to the precise char- 
acter of the construction, I have put in writ- 
ing, in this instance, as I have in others, 
what I propose to say in reference to this 
rule of damages. 

If the plaintiffs are entitled to recover, in 
this action, they are entitled to recover such 
damages as they have shown, by their 
proofs, have been actually sustained by 
them in consequence of the use of the inven- 
tion patented, without their license or con- 
sent by the fire department of the city of 
New York. The extent of the benefits ac- 
cruing directly to the corporation in its cor- 
porate character, should undoubtedly form 
an element for consideration when the ques- 
tion of damages is reached, if it shall be 
reached by the jury. If the invention is val- 
uable—if, by its use, the power and effi- 
ciency of the fire engines belonging to the de- 
fendant are so increased, that fifty engines, 
used with this improvement, are equal in 
practical effect to seventy-five, or any other 
number of engines used without this im- 
provement, the jury are at liberty to infer, 
if they think the inference is a just one, that 
the defendant, in its corporate capacity, has 
saved the cost of the purchase and opera- 
tion of the additional number of engines, 
which would have been required to produce 
the same results if this invention had not 
been used, and that the corporate authori- 
ties, if they had admitted the plaintiffs' 
rights, would have paid the amount of this 
additional cost or a large- portion of it, as 
the consideration for a license to use this in- 
vention rather than to abandon its use, and 
that the plaintiffs have, therefore, lost by the 
infringement what the defendants would 
have so paid to secure such license. It is 
for this reason that the benefits received by 
the defendants in their corporate capacity, 
from the use of the invention in the conse- 
quent reduction of its expenditures, for fire 
engines, and their management and opera- 
tion, are proper subjects for consideration 
in determining the plaintiffs' damages, and 
the jury must determine for themselves, up- 
on the consideration of this and the other 
facts of the case— if they find that the plain- 
tiffs are entitled to recover— what damages 
have been actually sustained by them, in 
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consequence of the unauthorized and wrong- 
ful acts of the defendants; being careful 
only, to give the actual damages proved, and 
not to speculate upon the possibility or even 
probability of damages beyond such as are 
proved to have been sustained by the plain- 
tiffs. 

I believe, gentlemen, that these are all the 
instructions upon questions of law which it 
is necessary to give you in the present ease. 
These instructions, as I have given them, 
have naturally been disconnected and desul- 
tory, but I am inclined to think that they 
will furnish a guide to you in reference to 
the questions of law involved in the present 
case. 

If, however, in the course of your delibera- 
tions you shall find that you have misunder- 
stood them, and that you are unable to agree 
in consequence of any such misunderstand- 
ing, it will be your duty, as it would un- 
doubtedly be mine, to come again into court 
for the purpose of having an explanation in 
relation to the points upon which such a 
misunderstanding should exist. It is im- 
portant undoubtedly, in this case, that there 
should be a verdict for one of the parties, 
and which ever way that verdict; is, it is 
probable that this case will be carried to the 
supreme court of the United States, for the 
purpose of correcting any errors which the 
court has made in the construction of the 
rules of law, which I have stated to you, and 
it is necessaiy that the jury should follow 
these instructions, in order that the ease 
may be properly disposed of in the court 
above, because the court, in considering this 
case, upon a writ of error, looks only to the 
charge of the judge upon the questions of 
law, and has no power to review the decision 
of the jury upon questions of fact. You 
will, therefore, of course, do your duty, gen- 
tlemen, in following the instructions of the 
court upon questions of law, and you will 
determine for yourselves the questions of 
fact involved in the case. Upon those ques- 
tions of fact the parties upon both sides 
have had the benefit of very able and elabo- 
rate arguments by their counsel, and the 
court will not attempt, under any circum- 
stances, to restate to you the evidence in 
detail, or to suggest any opinions in refer- 
ence to them. You will take the case, gen- 
tlemen, without prejudice, without passion, 
feeling, or sympathy, and without anxiety 
(except the anxiety to do right); you will 
consider it carefully and deliberately, and 
then you will render such a verdict under 
your oaths as you think, under the instruc- 
tions of the court, it is your duty to render. 

The jury found for the plaintiffs with §20,- 
000 damages. 

[NOTE. On the 12th of December, 1857, 
plaintiffs entered up a judgment for the amount 
of the verdict and for costs. Subsequently a 
motion was made by defendants to have that 
judgment vacated, which was accordingly done; 
a motion for a new trial heard and denied; a 



bill of exceptions signed and filed. The plain- 
tiffs then issued an execution on the judgment 
of December 12th, claiming it to be still in 
force, on the ground that all the conditions had 
not been complied with. A motion made by de- 
fendants to have this execution set aside was 
granted. Case No. 11,572. The cause was 
then carried to the supreme court on a motion 
for a rule on the judges of the circuit court to 
show cause why a mandamus should not issue 
to vacate this last order. The motion was de- 
nied. 20 How. (61 U. S.) 581. Subsequently 
defendants sued out a writ of error to the su- 
preme court, where the case was remanded for 
a venire facias de novo. 23 How. (64 U. S.) 
487.] 



Case Ho. 11,574. 

RANSOM v. UNITED STATES. 

[8 Reporter, 164.] i 

Circuit Court, S. D. New York. June 30, 1S79. 

Internal Revenue— Succession Tax— Bt Will 
pkom Wife— Purchase by Husband. 

Where property was given by will by a wife 
to her husband a succession tax is due under 
the act of 1864 [13 Stat. 223], notwithstanding 
the property was bought and paid for by the 
husband, and deeded to the wife under an un- 
derstanding that she was to devise the same on 
her death to her husband. 

[Appeal from the district court of the Unit- 
ed States for the Southern district of New 
York.] 

At law. 

"WAITE, Circuit Justice. Ransom, plaintiff 
in error, bought and paid for a house and lot 
in the city of New York which he caused to 
be conveyed to his wife upon the understand- 
ing that she should make her will devising 
the property to him in case she died before 
he did. Pursuant to this understanding she 
made her will, and died February 20, 1866. 
This suit is brought to recover a succession 
tax of six per cent, on the value of the prop- 
erty claimed to be due under the internal 
revenue act of 18G4, upon this devolution of 
title. Section 127 of the act of 1864 (13 Stat 
287) provides that every past or future dis- 
position of real estate by will, by reason 
whereof any person shall become beneficial- 
ly entitled in possession or expectancy to 
any real estate or the income thereof upon 
the death of any person dying after the pas- 
sage of the act, shall be deemed to confer 
on the person entitled by reason of such dis- 
position a succession, etc. dearly this is 
such a case. The legal title to the property 
and the ownership were in the wife when 
she died. But for the will this title and own- 
ership would have passed to her heirs with- 
out any rights in the husband that could 
have been enforced against them at law or 
in equity. The fact that the will was made 
on account of an agreement to that effect by 
the wife when she took her title rendered it 
none the less an instrument creating a bene- 
ficial interest in the husband on her death, 
and that, under the statute, is the succession 

1 [Reprinted by permission.] 
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to be taxed. Had there been bo will the bus- 
band would bave had no interest. The unre- 
ported case of Dodworth, referred to on the 
argument, is not in conflict with anything 
that is here decided. That case arose under 
section 132, and it was sought to charge Dod- 
worth because he took title by deed of gift 
or other assurance made without valuable or 
other consideration, and the court held that 
upon the facts it appeared that such a con- 
sideration had been paid. No such question 
can arise under section 127. That section 
provides for cases when the devolution of 
title is by will to take effect on the death of 
the testator. Judgment affirmed. 



Case Ko. 11,575. 

The RAPID. 

[Cited in Judd Linseed, etc., Co. v. The Java, 
Case No. 7,559. Nowhere reported; opinion not 
now accessible.] 



Case No. 11;576. 

The RAPID. 

[1 Gall. 295.] i 

Circuit Court, D. Massachusetts. Oct. Term, 
1812.2 

Prize— Trade with Enemy— Property in Ene- 
my's Coustrt— Forfeiture— Capture. 

1. During war all trade with the enemy, un- 
less by permission of the sovereign, is inter- 
dicted, and subjects the property engaged there- 
in to confiscation. 

[Cited in Caldwell v. Southern Exp. Co., Case 
No. 2,303; Planters' Bank v. St. John, Id. 
11,208; U. S. v. One Hundred Barrels of 
Cement, Id. 15,945.] 

[Cited in Beach v. Kezar, 1 N. H. 186; Per- 
kins v. Rogers, 35 Ind. 145.] 

2. A citizen of the United States has not a 
right to withdraw his property, acquired before 
the war, from the enemy's country, after he has 
full knowledge of the war, without the permis- 
sion of government. 

[Questioned in Kershaw v. Kelsey, 100 Mass. 
566.] 

3. If a vessel be sent from the United States, 
after knowledge of war, to the enemy's country, 
to withdraw such property, the vessel and the 
cargo are confiscated jure belli. 

[Cited in Chauncey v. Yeaton, 1 N. H. 156.] 

4. The property of citizens taken trading with 
the enemy is considered as quasi enemy's prop- 
erty. 

[Cited in Tait v. New York Life Ins. Co., 
Case No. 13,726; U. S". v. One Hundred 
Barrels of Cement, Id. 15,945.] 

[Cited in brief in Sands v. New York Life 
Ins. Co., 50 N. Y.628.] 

5. If property, forfeited to the United States 
by a breach of the non-importation act of 1st 
March, 1809 (chapter 91), be captured in a trade 
from an enemy's port to the United States, the 
captors are entitled to it, and the United States 
cannot claim it on averment of the antecedent 
forfeiture. 

[Cited in Donnell v. Jones, 17 Ala. 689.] 

i [Reported by John Gallison, Esq.] 
2 [Affirmed in 8 Cranch (12 U. S.) 155.] 



This was a prize allegation against the 
schooner Rapid and cargo. The facts of the 
case, as they appeared in the papers and pre- 
paratory examinations, were as follows:— 
That the schooner was enrolled and licensed 
for the cod-fishery, at Boston, on the 23d 
June, 1812, by Ebenezer Perry, as owner and 
master. That the schooner sailed from Bos- 
ton for Eastport on the third day of July, 
1812, having Mr. Jabez Harrison, the claim- 
ant, as a passenger, on board. That from 
Eastport the schooner proceeded to Indian 
Island, a British settlement within the prov- 
ince of Nova Scotia, where the property in 
question, to wit, seven boxes, one trunk, and 
two bales of goods, of English manufacture, 
were taken on board, as the property of Har- 
rison. That the schooner sailed from Indian 
Island with said cargo, on the 7th of July, 
1812, destined for Boston, or any other port 
of the United States that could be conven- 
iently reached. The claimant in his affida- 
vit admitted the substantial facts, and al- 
leged, that the property was purchased be- 
fore the war; and that he was a native cit- 
izen of the United States, and entitled to res- 
titution accordingly. At the time of the 
schooner's departure from Boston, the dec- 
laration of war was fully known to all par- 
ties concerned in the voyage. The United 
States also interposed a claim for the goods, 
as forfeited for a breach of municipal law. 
Win. Prescott, for claimants, moved for fur- 
ther proof, in order to show, that the claim- 
ant's object was to withdraw the goods from 
the possession of the enemy. 

Pitman & Cummings, for captors. 
Wm. Prescott, for claimants. 
G. Blake, for the United States. 

^ STORY, Circuit Justice. Further proof 
is ordered, only when some doubt or question 
arises upon the case, as it is disclosed by 
the preparatory examination. If this ex- 
amination shows a clear case of condemna- 
tion, no motion for an order of further proof 
will be sustained. The motion for further 
proof cannot be preliminary. The whole 
cause must be first argued on the facts, as 
now disclosed. If, after argument, the court 
think proper, they will then grant an order 
for further proof. 

Mr. Pitman, for captors. 

1. The claimants have violated the munic- 
ipal laws, and the property is thereby made 
good prize. The Walsingham Packet, 2 C. 
Rob. Adm. 77. 2. It is good prize, as hav- 
ing been engaged in trade with the enemy. 
1 C. Rob. Adm. 165; 4 C. Rob. Adm. 78; 
5 C. Rob. Adm. 265; Id.' 224. 

"Wm. Prescott, for claimants. 

1. All the condemnations as prize, for trad- 
ing with the enemy, are founded not on the 
public law, properly so called, but on the 
public law as enlarged in modern times by 
special ordinances. Neither Grotius, Puffeo- 
dorf or Vattel, speak* of such a trading, as a 
cause of forfeiture to the captors. Bynker 
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shoek, it is true, does speak of it, and Sir W. 
Scott bottoms himself on Bynkershoek. 2 
Valin, Ord. 32; 1 Bmerig. 128; Le Guidon, 
c. 2; Lee, Capt. 60, 61; Marten, Law Nat. 
318. There can be found no English ease of 
property captured at the beginning of a war. 
There is, by the public law, a right to with- 
draw property from the enemy, within a 
reasonable time after hostilities commence. 
It is therefore no trading with the enemy. 
In treaties, a time for this purpose is often 
stipulated, in affirmance of the law of na- 
tions; as in the 20th article of the treaty 
between the United States and Great Britain, 
the 18th article of our treaty with Holland, 
the 22d of that with Sweden, the 23d of that 
with Prussia, &c. The cases cited on the 
other side are those trading with the enemy 
flag, and very different from the present. 
5 O. Bob. Adm. 265; 4 C. Bob. Adm. 78; Id. 
96; Potts v. Bell, 8 Term B. 557; The 
Madonna delle Gracie, 4 O. Bob. Adm. 195; 
The Harmony, 2 C. Bob. Adm. 325 (Bow- 
den's Case); The Ocean, 5 0. Bob. Adm. 91; 
Bell v. Gilson, 1 Bos. & P. 345. 

2. As against all but the United States, 
this vessel and cargo belong to the claimants, 
if any municipal law has been violated. The 
decision in the Walsingham Packet is not 
law here. A prosecution under the revenue 
laws in rem must be in the name of the Unit- 
ed States; here the suit is in the name of the 
captors. The libellants do not pretend to 
claim, as well for the United States, as for 
themselves. In England such prosecutions 
may or must be in the name of the seizing 
officer. In The "Walsingham Packet, the pro- 
cess was in the name of the king, and the 
condemnation was, not to the captors only, 
but to the king, as well as to them. This 
process being dismissed, the property will 
remain in the marshal's hands, to abide the 
issue of the claim in behalf of the United 
States. 
Mr. Pitman in reply to Mr. Prescott. 
It is clear from the evidence, that here has 
been a violation of the Sth and 21st sections 
of the coasting act; and also of the non-im- 
portation law; and that the vessel having 
sailed to, taken in a cargo at, and sailed 
from, an enemy's port, after notice of the 
war, the law of nations, which prohibits all 
trade and intercourse with enemies, subjects 
the vessel and cargo, as prize of war, to 
capture and confiscation. The claim of Mr. 
Harrison should be rejected in limine. The 
property having been confessedly captured, 
while in the violation of the laws of the Unit- 
ed States, he can have no standing ,in court 
But it is contended, that the captors had no 
right to seize for a violation of municipal 
law, and that therefore it is sufficient for the 
claimant to show property in him, in order to 
entitle him to restitution. In answer to this, 
it is sufficient to refer to the language of Sir 
W. Scott in the cases of The Walsingham 
Packet, already cited, and The Cornells and 
Maria, 5 C. Bob. Adm. (Am. Ed.) 32. 
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Should the court however be dissatisfied 
on this point, still we contend, that the prop- 
erty should be adjudged to the captors, on 
the ground that the evidence clearly shows 
a case of trading with the enemy, and that 
the proof sought to be introduced would not 
alter its complexion. 1. The commencement 
of a voyage towards a country known to be 
hostile, is a sufficient act of illegality, to sub- 
ject the property engaged in it to capture 
and confiscation. The Abby, 5 C. Bob. Adm. 
(Am. Ed.) 252; The Jonge Klassina, Id. T 
269; The Fortuna, cited in The Hoop, 1 C. 
Bob. Adm. 212. 2. The law of war forbids 
the citizen, under the penalty of confiscation, 
to lade a cargo at, or brig the same from, 
a port of the enemy, though purchased or 
contracted for before the war, though no out- 
ward cargo was carried, and though the car- 
go may be the proceeds of property shipped 
before the war. The Bingende Jacob, 1 C. Bob. 
Adm. 89; The Lady Jane, cited 1 C. Bob. 
Adm. 202; The Juffrouw Louisa Margaretha, 
Id. "203; The St. Louis, Id.; The William, 
Id. 215; The St. Philip, 8 Term B. 556. 
It has been said in behalf of the claimant, 
that by the law of nations, a trade with the 
enemy is not prohibited by the mere declara- 
tion of war, and that neither Grotius, Puffen- 
dorf, nor Vattel, lay it down as a general 
proposition, that commerce is prohibited be- 
tween powers at war. This ground was tak- 
en by Heywood in Bell v. Gilson, but he was 
not therein supported by the court. It has 
been inferred, because particular ordinances 
of France and Holland specially prohibited 
such trading, that it would not have been 
considered in these countries illegal, without 
such special prohibition; but these ordinan- 
ces may very justly be considered, as dec- 
laratory of the law, and for the removal of 
whatever doubts might have existed in some 
minds. It has also been said, that the opin- 
ion of Lord Mansfield was favorable to this 
position, but Lord Mansfield admitted in Gist 
v. Mason, 1 Term B. 85, that in the admiralty 
the trading with the enemy subjected the 
property taken therein to confiscation. See, 
also, Furtado v. Bogers, 3 Bos. & P. 197, 
199. The allowance of time for the removal 
of property applies only to persons within 
the enemy's country upon the breaking out 
of the war. 

With respect to the cases cited in behalf of 
the claimant, three of them turned upon the 
question of domicil; one was reversed in the 
king's bench upon an appeal, and the other, 
by being expressly an exception, establishes 
the general rule, for which we contend. The 
case of Bell v. Gilson was overruled by the 
ease of Potts v. Bell. The case of The Har- 
mony from 2 O. Bob. Adm. has no application 
to the present case. The Madonna delle 
Graeie, cited from 4 C. Bob. Adm. is the case, 
which proves the general rule, for which we 
contend, by being an exception to it. Sir W. 
Scott considered the circumstances of the 
case as virtually amounting to a license. If 
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it were justifiable, upon the breaking out of 
the present war, to proceed on a voyage from 
New York, without a license, to the island of 
Great Britain for the purpose of procuring 
British goods, which might have been lying 
there on American account, and purchased 
before the war, and to bring the same from 
Great Britain to the United States, then may 
the present voyage from Boston or Eastport 
to Indian Island, for the like purpose, and 
back to the United States, be Justified, and 
not otherwise. 
G. Blake, Dist. Atty., for the United States. 

1. For a breach of the municipal law, the 
libellants are not entitled to forfeiture, as 
prize of war. Upon the violation of a mu- 
nicipal law, an absolute and indefeasible for- 
feiture accrues to the United States, except 
in the ease of a bona fide transfer. Cruisers 
cannot usurp the rights of the United States, 
as to their revenue, hj taking the place of 
the revenue cutters. Were this . permitted, 
an injury would be produced to the citizen, 
for in case of seizure for a forfeiture, the 
onus is on the government; in case of cap- 
ture, it would be different. If papers be 
found on board authorizing suspicion, the 
citizen is injured by being denied further 
proof. Case of The Hoop [supra]; The Nel- 
ly, 1 C. Rob. Adm. 220, note; The Walsing- 
ham Packet, 2 C. Rob. Adm. 77. 

2. The libellants are not entitled upon the 
ground of a trading with the enemy. Non 
constat, as the case stands, without further 
proof that there has been any trading with 
the enemy. The transaction is capable of ex- 
planation, so as not to appear a trading with 
the enemy, though still an offence against 
the revenue laws. The government may be 
entitled to further proof for this purpose, 
although the claimant may not 

3. But if a trading with the enemy is suffi- 
ciently proved, yet the first forfeiture to the 
government takes place of the second to the 
captors. The non-importation act was not re- 
pealed by the war, and so the forfeiture was 
complete and absolute to the United States, 
to the exclusion of all captors. The rights 
of the captors jure belli, cannot supplant 
those of the government under its laws. 

Mr. Pitman, in reply to Mr. Blake. 

The captors are authorized by their com- 
mission to "detain, seize, and take all ves- 
sels and effects, to whomsoever belonging, 
which shall be liable thereto, according to 
the law of nations, and the rights of the 
United States as a power at war." The "act 
concerning letters of marque, prizes, and 
prize goods," gives to the captors all that 
they may capture in pursuance of their com- 
mission. If the property in question was 
subject to capture, according to the law of 
nations, or the rights of the United States, 
as a power at war, the captors are clearly 
(entitled to it, by the grant of the United 
States. The offence against the law of na- 
tions was previous to the offence against 1 



the non-intercourse law; to wit, the going to 
Indian Island, But supposing the offence 
against the law of nations, and the rignts of 
the United States as a power at war, and the 
offence against the municipal law, were si- 
multaneous, the forfeiture of the property for 
both offences is to the United States; the 
capture was made under the authority of the 
United States, the captors set up no claim 
adverse to the United States, but claim un- 
der them, by virture of their commission 
and the prize act. Municipal laws, however, 
are confined to territorial jurisdiction; those 
of one nation have no effect within the ter- 
ritory of another nation. For any act done 
at Indian Island, no property could then vest 
in the United States, as forfeited for a 
breach of their municipal law. The right of 
the United States ttf property thus forfeited, 
cannot, attach, or vest, until a seizure by the 
United States, or until the property arrives 
within their territorial jurisdiction; before 
such seizure, or arrival, the property in ques- 
tion was captured by the appellant, in pur- 
suance of his commission, and vested in the 
captors by the law of the United States. In- 
asmuch as we claim not adversely to, but un- 
der a grant from the United States^ and as a 
breach of a municipal law does/hot destroy 
the offence against the law of nations, nor 
the rights whieh accrue in consequence there- 
of, upon a capture as prize, but the lesser 
offence should rather be merged in the great- 
er, the captors are entitled to the full bene- 
fit of their commission, and to all property 
duly captured under the same. 

* 
STORY, Circuit Justice. Two questions- 
have been made, and very ably argued on all 
sides. 1. Whether a trading with the enemy 
be, by the law of nations, a ground for con- 
fiscation of the property engaged in it; and 
if so, whether the facts in this case con- 
stitute such a trading. 2. Whether, upon a 
prize allegation, the courts can notice a for- 
feiture for a breach of municipal law; and if 
so, whether the condemnation ought not, in 
that case, to be to the United States, and not 
the captors. 

I will not take up time in considering the 
general question. After the elaborate dis- 
sertation of the learned Bynkershoek Giber 
i, c. 3), the able decision of Sir William Scott 
in The Hood. 1 C. Rob. Adm. 196, and the- 
judgment of the king's bench in Potts v. Bell, 
8 Term. R. 548, upon the masterly argument 
of Sir John Nicoll, it must be considered as a 
settled principle of maritime and national 
law, that all trade with the enemy, unless 
with the permission of the sovereign, is in- 
terdicted, and subjects the property engaged 
in it to the penalty of confiscation. Nor do 
I consider this as a modern principle. It 
may not be found laid down in terms in 
Grotius, Puffendorf, or Vattel, but it irre- 
sistibly flows from the current of their rea- 
soning. Indeed, the treatises of these great 
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■writers upon national law are admitted to 1be 
imperfect on many maritime questions. War 
puts every individual of the respective gov- 
ernments, as well as the governments them- 
selves, in a state of hostility with each other. 
All treaties, contracts, and rights of prop- 
erty, are suspended. The subjects axe in all 
respects considered as enemies. They may 
seize the persons and property of each other. 
They have no "persona standi in judicio," no 
power to sue in the public courts of the 
enemy nation. It becomes in the highest de- 
gree criminal to comfort or aid the enemy; 
and if so, what more important aid can be 
afforded, than by succoring his necessities in 
trade, and warding off the blows aimed 
against his manufactures and commerce. It 
seems difficult, therefore, for a moment to 
sustain the opinion, that trade can subsist in 
a state of utter hostility. That contracts and 
credits can be valid, where they are liable to 
confiscation; and property may be passed, 
when it may be rightfully seized by the mere 
operations of war. From very early times, 
the principle seems to have been assumed, 
and acted upon, by almost all civilized na- 
tions, and the public edicts of sovereigns, pro- 
hibiting all commercial intercourse, can be 
considered in no other light, than as declara- 
tory acts to warn their subjects against the 
effects of illegal conduct See Vattel, bk. 3, 
c. 5; Id. c. S; Id. c. 9; Id. c. 15; Grotius, lib. 
3, cc. 4-7; Puff. Law Nat. bk. 8, c. 6, §§ 16, 17, 
&c; "Wolf. Just. Gent. §§ 1184, 1198; Marten 
Law Nat. bk. 8, c. 2, §§ 5, 6; 2 Valin, Comm. 
lib. 3, p. 31, tit. art. 3; Le Guidon, art. 5, c. 
2; Cleirac, Coll. 117; 1 Emer. Assur. p. 128, 
c. 4, § 9; Lee, Capt. 61. I shall have occa- 
sion hereafter to show, that the rule, as to in- 
tercourse or trade with the enemy, forms a 
very ancient prohibition in the admiralty 
jurisdiction of Great Britain. 

But it is contended, that even admitting the 
general principle to be mcontrovertibly estab- 
lished, it does not apply to the present case; 
and it is argued, that a citizen of one country 
has a right to withdraw his property, ac- 
quired before the war, from the enemy coun- 
try, provided he does it as soon as he can. 
after the commencement of hostilities; and 
further, that such a withdrawal is not a trad- 
ing with the enemy. 

If there be such an exception to the gen- 
eral rule, I should be glad to see it supported 
by some authority. It is not sufficient to 
show that the case may be of extreme em- 
barrassment and hardship; for arguments of 
that sort are not properly addressed to a ju- 
dicial tribunal; and if real, the difficulty may 
be completely obviated by a license from the 
government. Nor can it be inferred from 
provisions in treaties, which allow subjects 
of each nation a certain time to withdraw 
their effects from the enemy country, be- 
cause such stipulations are but a waiver or 
relaxation of the right of confiscation of the 
sovereign, within whose dominions the prop- 
erty is situated. And I may be permitted to 



declare, that it would be dangerous in the 
extreme, to allow individuals, under the cov- 
er of such a right, to import all property 
from the enemy's country, which the ingenu- 
ity or the fraud of the party might clothe 
with the insignia of his own possessions. 
On the other hand, there is no inconvenience 
in allowing such rights to be exercised un- 
der the eyes and the protection of the gov- 
ernment, and it can never be presumed in a 
court of justice, that the public councils will 
refuse their aid to the preservation of the 
honest acquisitions of their citizens. As lit- 
tle do the interlocutory observations of Sir 
William Scott in The Harmony, 2 C. Rob. 
Adm. 322, 325, The Oitto, 3 O. Rob. Adm. 33, 
39, and The Ocean, 5 C. Rob. Adm. 91, apply, 
even supposing they could outweigh his own 
deliberate judgment in The Hoop, 1 O. Rob. 
Adm. 196. In the first case, the single ques- 
tion was, as to the domicil of a neutral mer- 
chant found engaged in trade in the enemy's 
country, and how far the mere circumstance 
of residence should affect him with an enemy 
character. Sir William Scott says, "Sup- 
pose a man comes into a belligerent country 
at or before the beginning of a war, it is 
certainly reasonable not to bind him too 
soon to an acquired character, and to allow 
him a fair time to disengage himself; but 
if he continues to reside during a good part 
of the war, contributing, by payment of 
taxes and other means, to the strength of 
that country, I am of opinion, that he could 
not plead his special purpose with any effect 
against the rights of hostility." This was 
the case of a neutral, who was not directly 
affected hj the war, and in respect to whom 
there was no duty of allegiance prohibiting 
trade, and no absolute national character al- 
ready acquired. In The Oitto the question 
was, whether Mr. Bowden, a British subject, 
had not by domicil in the enemy's country 
acquired a hostile character, so as to sub- 
ject his property, engaged in a trade lawful 
for British subjects, to forfeiture. Sir Wil- 
liam Scott said, "It does not appear, what 
has been the nature of Mr. Bowden's resi- 
dence in Holland: whether he has confined 
himself to the object of withdrawing his 
property, or whether he may not have been 
engaged in the general traffic of the place; 
the court must therefore see more of the 
nature of his residence there. If he has con- 
fined himself to the purpose of withdrawing 
his property, he may be entitled to restitu- 
tion." In this case the trade was innocent; 
the only question was, as to the national 
character of the party. The same remarks 
apply to The Ocean; the question was not, 
as far as any light can be gathered from the 
report, a question as to illicit trade, but as 
to mere domicil. And Sir William Scott said, 
"This claim relates to the situation of Brit- 
ish subjects settled in foreign states in time 
of amity, and taking early measures to with- 
draw themselves on the breaking out of 
the war." "This gentleman (the claimant) 
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liad been settled as a partner in a house of 
trade in Holland, but he had made arrange- 
ments for the dissolution of the partnership, 
and was only prevented from removing by 
the violent detention of all British subjects 
who happened to be in the territories of the 
enemy at the breaking out of the war. It 
would, I think, under these circumstances, 
be going further than the principle of law 
requires, to conclude this person by his for- 
mer occupation, and by his present con- 
strained residence in France, so as not to 
admit him to have taken himself out of the 
effect of supervening hostilities, by the means 
which he had used for his removal." That 
this case was not supposed to touch the prin- 
ciple of trading with the enemy after the 
war, I am more confirmed in the belief, by 
a note to it by Dr. Robinson, where he ob- 
serves, "The situation of British subjects, 
wishing to remove from the country of the 
enemy on the event of a war, but prevented 
by the sudden interruption of hostilities from 
taking measures for removing, sufficiently 
early to enable them to obtain restitution, 
forms not unfrequently a case of consider- 
able hardship in the prize court," &c. It is 
apparent, that he was here considering the 
effect of domicil on the property, not the 
nature of the trade in which the party was en- 
gaged; and he seems to consider, that meas- 
ures for removal should have taken place 
previous to hostilities, in order to divest the 
party of his acquired national character, 
and enable him to resume his original char- 
acter. And this is conformable to the deci- 
sions, where a party in itinere for his native 
country is declared to have assumed its char- 
acter. The Indian Chief, 3 C. Rob. Adm. 12. 
The Madonna delle Gracie, 4 G. Rob. Adm. 
193, has been relied upon by the counsel for 
the claimant for the same purpose. But in 
my judgment, if it prove any thing, it proves 
that as to individuals contracting on their 
own private account before the war, there is 
no right to withdraw the property after the 
war, unless under the passport of govern- 
ment. The claimant in that case was a 
British consul, who had purchased the prop- 
erty in question for the British government, 
under a contract with them. Sir W. Scott 
said, "I certainly do not mean to weaken the 
obligation to obtain licenses for every sort 
of communication with the enemy's coun- 
try, in all cases where it is practicable." 
"It would be a considerable discouragement 
to persons in such situations, at a distance 
from home, and employed in the public serv- 
ice, if they were to know, that in case of 
hostilities intervening, they would be left to 
get off their stores as well as they could, 
with a danger of capture on every side. The 
circumstances of this case may be taken as 
virtually amounting to a license, inasmuch 
as if a license had been applied for, it must 
have been granted." "On the whole I do 
not think, that by restoring this property I 
break in upon any one of the principles, 



which this court is bound to sustain, as- 
against subjects of this government trading 
with the enemy." The bare statement of this- 
reasoning shows the opinion of Sir W. Scott,, 
that in general the withdrawing effects after 
the war would be an unlawful act, and that 
public policy supplied an exception and vir- 
tual license to property purchased for the- 
use of the government. 

The opinions of Mr. Justice Buller and Mr. 
Justice Heath, in Bell v. Gilson, 1 Bos. & 
P. 345, have likewise been cited. It is hard- 
ly necessary to combat their doctrines fur- 
ther than to suggest, that the decision itself 
did not meet the approbation of Mr. Justice- 
Rooke, and was overruled upon very full 
consideration in the king's bench. Some- 
thing has been intimated of the superior re- 
spect due to common law judges on account 
of their independence of station and con- 
tinual employment in courts. In questions- 
of municipal law, without doubt, their opin- 
ions are entitled to great consideration; but 
in questions of national and maritime law, I 
trust it is no want of decorum to declare, 
that their means of information are not so 
extensive, nor their habits of examination 
so accurate and satisfactory, as those of 
learned civilians, who have devoted their 
Jives to the admirable science of the jus 
gentium. These are all the eases, which the 
known ingenuity and learning of the counsel 
for the claimants have been able to produce, 
in order to sustain a distinction, which shall 
except this case from the general law. If 
they have failed to support it, they have also 
failed to support the attempted definition of 
a trading with the enemy. In my judgment, 
it is not material to decide the technical 
meaning of trading in its ordinary accepta- 
tion, for I take it to be clear, that all com- 
munication and intercourse with the enemy 
is prohibited, and that it is nowise impor- 
tant, whether the property engaged in the 
inimical communication be bought or sold, 
or merely transported and shipped. The 
contamination of forfeiture is consummate, 
the moment that the property becomes the 
medium, or the object of illegal intercourse. 
I find it also laid down in the black book of 
the admiralty, as an offence inquirable in 
the admiralty, soit enquis de eeulx qui en- 
trecommunent, vendent, ou achatent avec au- 
cuns des ennemys de nostre seigneur le roy 
sans licence especiale du roy ou de son ad- 
miral. 1 Rought art. 3, and note; Clerke, 
Praxis, Adm. 105. If however a trading 
were necessary, the same authorities which 
support the general rule, seem to me fully to 
decide, that the present would be deemed 
an act of trade; a trading is used in the sense 
of negotium, or negotiation. See Le Guidon, 
art. o, c. 2, note. 

But the distinction assumed in the present 
case is not left to the mere silence of au- 
thority. To be sure, that silence, inr a class 
of eases that must have ordinarily arisen in 
every successive war of the last century, 
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would be pregnant with unfavorable pre- 
sumptions. In the ease of The St. Philip in 
1747 (8 Term R. 556), the lords refused to give 
the claimants liberty to prove, that the goods, 
which had been captured and condemned as 
prize, were bought before the war, the chief 
justice (Willes) being clearly of opinion, that 
the effects of British subjects taken trading 
with the enemy are good prize. In The Juf- 
frouw Louisa Marg.u-etha (1781) 1 0. Rob. 
Adm. 203, 8 Term R. 557, but best reported 
in 1 Bos. & P. 349, note, the goods of a Brit- 
ish merchant, purchased before the war, and 
sent away by the first favorable opportunity, 
were condemned equally with those pur- 
chased after the war. The reasons of appeal 
filed in that case by the respondents, (the 
captors,) contain a precise statement of the 
rule as to trade with the enemy, and the lords 
affirm the condemnation. In The EInigheid 
(1795) 8 Term R. 559, 1 C. Rob. Adm. 210, 
eorn which was shipped before the war with 
Prance, on British and Dutch account, on 
board a neutral ship from Rotterdam to Nan- 
tes, but which from accidental circumstances 
did not sail until afterwards, was condemned 
as prize. In a like case, The Freeden (1795) 
8 Term R. 560, 1 C. Rob. Adm. 212, the claim- 
ants were permitted to show, that after the 
breaking out of the war they had used their 
best endeavors to avoid being implicated in. 
the illegal traffic, but failing in the proof, the 
property was condemned. The two last eases 
are very strong to show with what strictness 
the rule is construed. The rule also has been 
applied to cases where there has been an in- 
terposition of a neutral port 3 C. Rob. Adm. 
22; 4 C. Rob. Adm. 79. The language of Sir 
W. Scott in The Hoop is indeed on this sub- 
ject unusually bold, and decided. After enu- 
merating various cases, he says, "I omit 
many other eases of the last and the present 
war merely on this ground, that the rule is so 
firmly established, that no one case exists, 
which has been permitted to contravene it; 
for I take upon me to aver, that all cases of 
this kind which have come before that tri- 
bunal, have received an uniform determina- 
tion. The cases, which I have produced, 
prove that the rule has been rigidly en- 
forced, where acts of parliament have on 
different occasions been made to relax the 
navigation laws and other revenue acts; 
where the government has authorized under 
the sanction of an act of parliament a home- 
ward trade from the enemy's possessions, but 
has not specifically protected an outward 
trade to the same, though intimately connect- 
ed with that homeward trade, and almost 
necessary to its existence; that it has been 
enforced, where strong claims not merely of 
•convenience, but almost of necessity, excused 
it on behalf of individuals; that it has been 
enforced, where cargoes have been laden be- 
fore the war, but where the parties have not 
used all possible diligence to countermand 
the voyage, after the first notice of hostili- 
ties; and that it has been enforced not only 



against the subjects of the crown, but like- 
wise against those of its allies in the war." 

It is apparent also from the case of The 
Dree Gebroeders, 4 C. Rob. Adm. 232, with 
what jealousy the withdrawal of property 
from an enemy's country is viewed, when the 
party endeavors to claim the benefit of a neu- 
tral domicil. And in The Juffrow Catharina, 
5 G. Rob. Adm. 141, in which the court deem- 
ed the party entitled to the benefit of the in- 
dulgence granted to cases, where there was 
no opportunity to countermand the shipment 
after the knowledge of the war, Sir W. Scott 
observes, "I wish it to be understood, that by 
this decree the necessity of obtaining a li- 
cense is not in any degree relaxed. On the 
contrary, this court cannot sufficiently incul- 
cate the duty in all cases for the protection 
of a license, where the property is to be 
withdrawn from the country of the enemy; 
it is indeed the only safe way in which tlie 
parties can proceed." With such authorities 
before me, founded as I think upon solid and 
national principles, I cannot say that the dis- 
tinction assumed in the present cause is well 
founded. I must_ therefore hold that the 
facts of the cause prove a trading with the 
enemy, and of course subject the property to 
condemnation. 

The view of the subject, which I have al- 
ready taken, renders it unnecessary to con- 
sider the second question raised in the argu- 
ment, although, as at present advised, I do 
not think, that it presents any intrinsic diffi- 
culty. Upon acknowledged authorities, in 
cases of trading with the enemy, the proper- 
ty has been uniformly condemned as prize to 
the captors. The Nelly, 1 C. Rob. Adm. (3d 
Ed.) 219, note. An. application has been 
urged for further proof. But as the legal 
effect of the facts before me cannot, in my 
apprehension, be varied by any circum- 
stances of excuse, or of purchase prior to the 
war, I feel myself bound to deny it. It 
would be but an useless delay productive of 
no benefit. I reject, therefore, the claim of 
Mr. Harrison. The United States, by the dis- 
trict attorney, have interposed a claim for 
the cargo, upon the ground, that it was for- 
feited in consequence of having been put on 
board with an intention to import the same 
into the United States, contrary to the act of 
1st March, 1809, § 5, and that such forfeiture, 
being previous to the capture, gives the Unit- 
ed States a priority of title. How this would 
be in case of the property of a citizen or a 
neutral captured and libelled as prize, under 
circumstances exclusively pointed to munici- 
pal forfeiture, I will not undertake to decide. 
It may also be questionable, whether the non- 
importation act as to British ports is not, so 
far as respects citizens, suspended or swal- 
lowed up in the more extensive operations of 
the law of war. At any event I should not 
lightly touch a subject not necessary to my 
present decision, especially when it may in- 
volve so many delicate and important inter- 
ests. But I think it no rashness to declare, 
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that that act can have no application to the 
•case of public enemies or their acknowledged 
property; and if it had, the act granting let- 
ters of marque and reprisals has expressly 
jjlven to the captors the full and entire prop- 
erty in all enemy prizes, and being later in 
date than the non-importation act, it must 
be considered, so far at least as concerns 
captures made by commissioned vessels, to 
be a waiver of the rights of the United 
States. The property of citizens taken trad- 
ing with the enemy is considered as quasi 
enemy property. It is taken adhering to the 
enemy, and therefore the proprietor is pro 
hac vice to be considered as an enemy. The 
Nelly, 1 O. Rob. Adm. 219, note. If this be 
true, so far as it respects the present claim 
of the United States against the captors, I 
must consider it as enemy .property, and de- 
cree a forfeiture accordingly. 

I will add, that the claim of the United 
States against captors asserting their rights 
upon acknowledged principles of national 
law in a prize court, grounded upon a sup- 
posed priority from the inchoate operation of 
a municipal forfeiture, is quite a novelty to 
my understanding. I should have been glad 
to have seen an authority, which would coun- 
tenance the application, and as it has been 
gravely asserted before the court, it seemed 
incumbent upon those, to whom the public 
rights in these delicate cases are confided, to 
have furnished some glimmering light of au- 
thority at least, by which to direct the court 
through this new and perilous avenue. In the 
only cases in the English courts, in which it 
seemed likely to arise, I do not find that such 
a prerogative was assumed or countenanced. 
The Walsingham Packet, 2 C. Rob. Adm. 77; 
The Cornells & Maria, 5 O. Hob. Adm. 28; 
The Abby, Id. 251; The Recovery, 6 C.*Rob. 
Adm. 341. 

Considered, however, upon principle, the 
case has been well argued on the part of the 
United States, and I feel a pleasure in de- 
claring, that the arguments were cogently 
and ingeniously urged, and if they have fail- 
ed to satisfy my mind, it has not been from 
the want of all proper illustration. I am 
bound to believe, that no prerogative is 
pressed by the United States, which has not 
a substantial reason to support it, and I feel 
not a little embarrassed in receiving no as- 
sistance from decisions, which should enable 
me to support pretensions, which neither the 
public nor municipal law have as yet em- 
bodied in a tangible shape. I must, there- 
fore, with great deference and submission, 
reject the claim of the United States, and 
pronounce a decree of condemnation to the 
original captors. 

I observe in this case, that a seizure is said 
to have been made, pending the prize pro- 
ceedings, on behalf of the United States, to 
enforce their claim to a municipal forfeiture 
of the same property. I will barely remark, 
that I know of no principle, that authorized 
3. process of this kind, pending the original 



prize suit. If it be permitted, it is easy to 
perceive, that endless embarrassments will 
arise, and perhaps a conflict of jurisdictions. 
The proper course is, for the United States 
to interpose a claim as in this cause, and 
after the completion of the prize proceed- 
ings, if the United States do not thereby ob- 
tain their full rights, the court may direct 
further proceeding on the revenue side. De- 
cree of condemnation. 

[On appeal to the supreme court, the decree 
of this court was affirmed. 8 Cranch (12 U. S.) 
155.] 
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Case No. 11,577. 

RAPP v. BARD et al. 

[1 Fish. Pat. Cas. 196.] i 

Circuit Court, E. D. Pennsylvania. Oct., 1855. 

Patents— Invention— Gold Pens— Peculiar 
Features. 

The complainant and defendants each 'had 
patents for improvements in gold pens. Meld, as 
neither of them were the inventors of gold pens, 
their respective patents, if good for anything, 
could not be extended beyond the peculiar shape, 
form, or mode of construction which they al- 
lege they have invented. 

[Cited in Seymour v. Osborne, Case No. 12,- 
688.1 

This was a bill in equity [by Adam William 
Rapp against Edmund H. Bard and Henry 
H. Wilson], filed to restrain the defendants 
from infringing letters patent granted to 
complainant January 6, 1852 [No. 8,641], for 
"improvement in gold pens," the claim of 
which was as follows: "What I claim as my 
invention and improvement in the gold pen, 
and desire to secure by letters patent, is re- 
ducing or thinning the sides of the pen at a, 
between the shoulder, A, and split, c; where- 
by the advantages above stated are fully at- 
tained, and the gold pen made to possess 
the qualities of the quill pen." The defend- 
ants had also letters patent for "improve- 
ment in gold pens," granted December 20, 
1S53, the claim of which was as follows: "The 
construction of metallic pens, having the form 
of the semi-cylindrical barrel, combined with 
the angular diverging planes, by compressing 
the metal between correspondingly shaped 
dies." 

George W. Wollaston, for complainant 
John B. Gest and George Harding, for de- 
fendants. 

GRIER, Circuit Justice. The complainant 
has a patent for an improvement in gold pens, 
dated 6th of January, 1852. The defendants 
have a patent for their improvement in the 
same, dated 20th December, 1853. 

The complainant charges that the pens made 

i [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 
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by defendants, under their patent, are an 
infringement of his earlier patent 

The patents and the pens being both in evi- 
dence, the whole case is exhibited to the eyes 
of the court The expense of the testimony 
might have been saved, as it only encumbers 
a case which depends solely on the construc- 
tion of the patents. 

Neither of the patentees is the inventor of 
gold pens, and their respective patents, if 
good for anything, can not be extended be- 
yond the peculiar shape, form, or mode of 
construction which they allege they have in- 
vented. 

The patent of Rapp describes his improve- 
ment as consisting in reducing the sides of 
the pens between the shoulder and the split, 
and making the split about one-half less in 
length than that of other pens. He defines 
his claim to be "reducing or thinning the sides 
of the pen between the shoulder and the . 
splits," as exhibited by his drawings. 

The patent of the defendants does not pro- 
pose, like the plaintiff's, to save expense by 
"reducing the length of the split one-half, 
but consists of a semi-cylindrical barrel, com- 
bined with angular diverging planes, with 
a split of the usual length." 

The plaintiff's pen is of a continuous cylin- 
drical or elliptical form, made thin for the 
purpose of elasticity, by filling a niche on 
two sides of the semi-cylinder, leaving both 
sides of the split thick at the edges, for the 
purpose of strength and durability. The de- 
fendant's penbeingformedbythe combination 
of angular planes, can not be thinned in the 
middle by abrasion on its tangents, because 
not cylindrical in its form. This could only 
be done by making a longitudinal cavity in 
each plate. It is made elastic by hammering 
the plates and stoning or polishing the sur- 
face of the planes sufficiently thin to be elas- 
tic. 

The plaintiff's patent would have been void 
if it claimed the making of pen-points elastic 
by hammering, stoning, and polishing them 
down till they were thin enough to be elastic; 
all pens have necessarily been made so. If 
the plaintiff had been the first inventor of 
gold pens, possibly he might have claimed 
the defendants' mode of giving them elasticity 
as an equivalent, and therefore an infringe- 
ment But his patent is for a particular form 
and shape— a semi-cylindrical form, with a 
short split— whose necessary elasticity is 
given by filing a thin space on the curvature 
of each side of the split between the shoulder 
and the point. The defendants' patent is for 
a long split between the two diverging planes, 
hammered and polished so as to give them 
elasticity- Their improvement is consequent- 
ly no ^infringement of that claimed in the 
plaintiff's patent 

The bill is dismissed with costs. 
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Case No. 11,578. 

In re RATCLIFFE. 

[1 N. B. R. 400 (Quarto, 98); 6 Phila. 466; 25 

Leg. Int. 92; 1 Am. Law T. Rep. Bankr. 

47; 15 Pittsb. Leg. J. 343.] i 

District Court, E. D. Pennsylvania. Nov. 23, 
1867. 

Bankruptcy— Amending Schedules— Conditions 
— "When Allowed — Alias "Warrant. 

Material additions to the schedules of debts, 
or of property, are not allowable, by way of 
amendment, after the first meeting of creditors, 
except upon sueh conditions as may prevent in- 
justice. In some eases the issuing of an alias 
warrant will be required. 

[Cited in Re Morganthal, Case No. 9.813; 
Re Heller, Id. 6,339; White v, Crawford, 
9 Fed. 372.] 

[In the matter of Robert Ratcliffe, a bank- 
rupt.] 

CADWALADER, District Judge. The bank- 
rupt's counsel presents a proposed amend- 
ment, the purpose of which is to introduce, 
by addition, the names, &c„ of six judgment 
creditors omitted in the list appended to the 
petition, according to which list the warrant 
was framed, and the notices of the first meet- 
ing of creditors given. Such an amendment 
would have been allowable, as of course, be- 
fore warrant issued. But after it has been 
issued, at all events after final adjournment 
of the first meeting, such an amendment can- 
not be allowed except upon conditions re- 
quiring in effect a recommencement of the 
preparatory proceedings. Under the eauity, 
if not under the enactments, of the 12th sec- 
tion of the act of congress [of 1867 (14 Stat. 
522)], these conditions may perhaps be im- 
posed and fulfilled. But the register having 
charge of the case can much better suggest 
them, than the court, without immediate ac- 
cess to the papers in the register's office, pre- 
scribe them. The register will, therefore, in 
this case, report specially to the court the 
conditions upon which, in his opinion, the 
amendment may be allowed. The subject is 
of great practical importance, and will, after 
his report, receive from the court due con- 
sideration. 

By JOHN P. HOBART, Register. In this 
case the bankrupt after the issuing of the 
warrant, publication made, notice served on 
all the creditors named therein to prove their 
debts at the first meeting and choose an as- 

i [Reprinted from 1 N. B. R. 400 (Quarto, 98), 
and 25 Leg. Int. 92, by permission. 1 Am. 
Law T. Rep. Bankr. 47, contains only a partial 
report] 
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signee, and said first meeting having been 
held, proof of debts made by creditors, and 
an assignee appointed, applies to the court 
for leave to amend his petition and schedules 
by adding thereto the names of six; judgment 
creditors, which were omitted in the petition 
aa filed. The act of congress requires the 
petitioner to annex to his petition a schedule, 
verified by oath, containing a full and true 
statement of all his debts, and, as far as pos- 
sible, to whom due, with the residence of 
each creditor, &c. And by the 12th section, 
if it appears that the notice to the creditors 
has not been given as required by the war- 
rant, the meeting shall forthwith be ad- 
journed and a new notice given. The war- 
rant is filled up from the list of creditors an- 
nexed to the petition, and the notices served 
on the creditors named therein. Bach cred- 
itor is entitled to know who are the other 
creditors of the bankrupt, and to meet them 
before the register on the day designated in 
the warrant and notice, and has also the right 
to object to the proof of any claim which 
may be deemed to be improperly included in 
the schedule: and ought not, through the 
omission, inadvertence, or neglect of the 
bankrupt, to be deprived of that right. If a 
precedent were established, allowing amend- 
ments, of course, after the first meeting of 
creditors has been held, and proof of the 
debts of the omitted creditors taken, without 
a new notice'to all the creditors, a door might 
be opened for fraud and collusion , between 
the bankrupt and certain of his creditors, 
whose claims might be disputed by the oth- 
ers, and dividends on which might be se- 
cured out of his estate by that omission and 
amendment The register is therefore of opin- - 
ion that the conditions to be imposed upon 
the allowance of the proposed amendments, 
should be the issuing of a new warrant, em- 
bracing as well the names of the creditors 
already notified as of those named in the 
amendment, notifying them to meet before 
the register on a day to be named therein, 
and prove their debts, &c. This would give 
each creditor notice of all the claims against 
the estate of the bankrupt, and an opportuni- 
ty to object to the proof of any debt which 
might be deemed to be improperly included 
in the schedule. The proof of debts already 
made to remain, as well as the appointment 
of the assignee, unless the greater part in 
number and amount of the creditors whose 
debts have been proved and entitled to vote 
at such meeting, should choose another. Al- 
though the bankrupt would be subjected to 
some additional expense by the imposition of 
these conditions, yet it may in almost every 
case be avoided by the exercise of due care 
in preparing the petition and schedule. 

CADWALADER, District Judge. The reg- 
ister's report is conformable to the views 
expressed, in my order of 2d instant He 
will not, therefore, allow the amendments 
-*xcept upon the condition which he suggests. 
20FED.CAS. — 20 
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Case No. 11,579. 

RATEAU v. BERNARD et al. 

£3 Blatchf. 244.] i 

Circuit Court, S. D. New York. Dec. 30, 1854. 

Aliens — Injunction — Parties— Collector of 
Customs — Courts — Federal Jurisdiction — 
Citizenship— Sale— Purchase from Fraudu- 
lent Holder. 

1. This court will not, on affidavit, and on 
the hearing of an application for an injunc- 
tion, founded on a bill which avers the citizen- 
ship of a defendant, dispose of the objection 
that he is an alien, unless the fact of such alien- 
age is indisputably clear. "Where such alien- 
age is to be set up, it must be pleaded, particu- 
larly where he is resident in the United States, 
and is transacting business there. 

2. Where goods are entered at the custom- 
house, and are then deposited in a bonded ware- 
house, the collector, although having the cus- 
tody of the goods, is not a proper party to a 
suit between rival claimants to the ownership of 
the goods, where it is not alleged that the col- 
lector is acting wrongfully and without au- 
thority of law. 

3. In order to give- jurisdiction, in a suit 
brought in this court, one party, plaintiff or de- 
fendant, must appear by the record to be a 
citizen of the United States.- 

[Cited in State of Texas v. Lewis, 14 Fed. 
67: Laird v. Indemnity Mut. Marine Assur. 
Co., 44 Fed. 712.] 

4. Joining an alien with a citizen will not af- 
fect the jurisdiction, especially if the alien is 
not a material party. 

[Cited in Grover & Baker Sewing Mach. Co. 
v. Florence Sewing Mach. Co., 18 Wall. (85 
U. S.) 586.] 

5. The title of the purchaser of property from 
a fraudulent holder of it, can only be sustained 
when he acquired it bona fide, and without no- 
tice of the wrongful possession of his vendor. 
Otherwise, such vendee will hold the property 
subject to all the remedies that could be en- 
forced against it in the hands of such vendor. 

[Cited in Wafer v. Harvey County Bank 
(Kan. Sup.) 26 Pac. 1036.] 

6. Where A. averred, in his bill, that B. ob- 
tained goods from him by fraud, and had sold 
them to C. by a sham sale, or with knowledge 
by C. of such fraud, and without consideration, 
an injunction was granted, before answer, to 
restrain B. and C. from parting with or inter- 
fering with the goods. But an injunction 
against the collector, in whose custody the goods 
were, in a bonded warehouse, on an entry of 
them by B.. was refused. 

In equity. The bill in this case set forth, 
that the plaintiff [Jean C O. Rateau] and 
the defendant Pierre L.Bernard were French 
subjects,, and that the defendant Eugene Ter- 
ray was a citizen of New York. It averred * 
that, in May, 1854, Bernard, through fraudu- 
lent representations, made to the plaintiffs* 
firm in France, of which firm, it having since 
gone into liquidation, the plaintiff was now 
the liquidator, procured that firm to send to 
Bernard, at Havre, a quantity of brandy, for 
the purpose of being delivered to a person 
who was represented by Bernard as desiring 
to purchase it to send to Chili; that Bernard 
did not deliver the brandy to such person, 
but shipped it to New York, and went him- 

i [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 
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self in the vessel with it; that he arrived at 
New York on the 24th of July, and put the 
brandy into a bonded warehouse; that, on 
the 10th of August, he made a sham sale of 
it to Terray, or a sale with full knowledge 
by Terray of the fraud, and without consid- 
eration; that Bernard had not paid for the 
brandy; that the plaintiffs' firm never sold 
it to Bernard, and parted with it only on his 
false representations; that Bernard, after 
his flight from France, was declared a bank- 
rupt there, and was insolvent; and that the 
brandy was now in a bonded warehouse at 
New York, and under the control of the de- 
fendant Heman J. Iledfield, as collector of 
that port. The bill prayed for an injunction 
to restrain the defendants from parting with 
the brandy, or from intermeddling or inter- 
fering with it, and for the appointment of a 
proper person as receiver of it. The plain- 
tiff now moved for an injunction and a re- 
ceiver. The defendant Redfield opposed the 
motion, on an affidavit showing that the 
brandy was in his possession as collector; 
that it was entered by Bernard on the 25th 
of July, under the warehousing aet [10 Stat. 
270]; that Bernard, on entering it, produced 
a regular bill of lading; that, before the 
commencement of the suit, he had paid the 
duties on it, and had withdrawn the whole 
or a greater part of it from the warehouse; 
and that the law required the collector to re- 
gard the party who was the first to enter 
merchandise under a regular bill of lading 
as its owner, so far as to entitle him to pay 
duties on it, and to receive from the collector 
a permit for its delivery. 

Peter Y. Cutler and James Morrogh, for 
plaintiff. 
William D. Craft, for Bernard. 
C. Bainbridge Smith, for Terray. 
John McKeon, Dist. Atty., for Redfield. 

BETTS, District Judge. The plaintiff is a 
French subject. Bernard, one of the defend- 
ants, is also alleged in the bill to be an alien. 
Terray, it is eharged, is a citizen of the Unit- 
ed States, and Iledfield is United States col- 
lector for the port of New York, and is pro- 
ceeded against in that capacity. The first- 
named two defendants appear and oppose 
the motions, upon voluminous depositions. 

For the collector it is objected, that he is 
not amenable to the suit in this mode of pro- 
ceeding—his acts, as charged, being purely 
official, and within the plain scope of his 
authority. And it is insisted that the suit 
cannot be maintained against Bernard and 
Terray, because they are both aliens. The 
averment of the bill as to the citizenship of 
Terray cannot be countervailed in this mode. 
The fact of his alienage should have been 
pleaded, particularly as he is resident in the 
United States, and is transacting business 
there, so as to raise the presumption that he 
is a citizen. An issue upon the fact would 
obtain a judicial decision in a way to entitle 
either party to an appeal, and the court, 



where the matter is not indisputably clear, 
will not attempt to dispose of that point up- 
on affidavits, and on the hearing of an inter- 
locutory motion. 

I consider the collector only a formal party 
and unnecessarily joined in the action. His 
possession of the property is strictly official, 
and the tenure and conclusion of that pos- 
session are fixed by statute. "Where there 
is no allegation that he is acting wrongfully 
and without authority of law, individuals 
have no right to interfere with and control 
his official acts, in order to subserve claims 
and interests personal to themselves alone. 
It would be against the public convenience 
and the spirit of the revenue laws, to allow 
a collector, at the instance of private suitors, 
to be made a garnishee of imports coming 
into his hands, or to permit the public ware- 
houses to become depositories of private 
property, pending litigations between oppos- 
ing claimants to it. When goods entered 
for the payment of duties have fulfilled the 
requirements of law, the authority of the 
collector over them is terminated, and he is 
bound to deliver them over in conformity 
with the documentary title filed in his office. 
After that delivery, individuals can pursue 
their legal claims and remedies against the 
goods according to law, and ample means are 
secured to them to have the goods so placed 
as to answer their rights. 

If all the parties to the action, other than 
the collector, were aliens, it is clear that this 
court could not take cognizance of it. One 
party, plaintiff or defendant, must be a citi- 
zen of the United States, and that must ap- 
pear upon the record. Jackson v. Twenty- 
man, 2 Pet. [27 U. S.] 136. Joining an alien 
with a citizen will not affect the jurisdiction, 
especially if the alien is not a material party. 
Equity rule 47; Elmendorf v. Taylor, 10 
Wheat. [23 U. SJ 152; Harding v. Handy, 11 
Wheat. [24 U. S.] 103; Vattier v. Hinde, T 
Pet. [32 U. S.] 252; Boon's Heirs v. Chiles, 
8 Pet. [33 U. S.] 532. 

I do not regard the objection made in .this 
case as well taken, because the plaintiff's 
case rests upon a right to arrest these goods 
in the hands of Terray, who, upon his own 
showing and that of Bernard, is owner of 
them, as against the latter. If the plaintiff 
is able to support his allegation, that Terray 
purchased them knowing of the fraudulent 
conduct of Bernard in obtaining them from 
the plaintiff, or had notice of such fraud, he 
will hold them subject to the same legal and 
equitable remedies that could be enforced 
against them in the hands of Bernard. Tho 
only fact which supports the title of a pur- 
chaser of property from a fraudulent holder 
is, that he acquired it bona fide, and withour. 
notice of the wrongful possession of his ven- 
dor. Root v. French, 13 Wend. 570; Cary 
v. Hotailing, 1 Hill, 311; Allison v. Matthieu, 
3 Johns, 235; Mowrey v. Walsh, 8 Cow. 238; 
Acker v. Campbell, 23 Wend. 372; Durell v. 
Haley, 1 Paige, 492. 
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The allegations of the bill, unless disprov- 
ed, very probably afford a right to the plain- 
tiff to arrest this property in the hands of 
Terray, even if he is a bona fide purchaser, 
as the false pretences charged against Ber- 
nard, as the means by which he obtained 
possession of them, may amount to a felony. 
Robinson v. Douchy, 3 Barb. 20; Andrew v. 
Dieterich, 14 Wend. 31. 

The case made by the bill is sufficient, in 
my judgment, to require the defendant Ter- 
ray to file his answer, before he can prevent 
the arrest of the property to stand in pledge, 
to respond to the title of the plaintiff. When 
the answer comes in, the court can determine 
whether the injunction shall continue till the 
final hearing. 

A provisional injunction, until the further 
order of the court, is awarded, pursuant to 
the prayer of the bill, against Bernard and 
Terray, and, if the parties do not agree as 
to the custody of the property, a motion may 
be made by the plaintiff for the appointment 
of a proper receiver. The injunction against 
the collector is refused. 



Case Wo. 11,580. 

In re RATHBONE. 

[2 Ben. 138; 15 Pittsb. Law J. 233: 1 N. B. 
R. 294 (Quarto, 50); 25 Leg. Int. 60.] i 

District Court, S. D. New York. Feb., 186S. 

Bankruptcy — Specifications op Opposition to 

Discharge — Fraudulently Contracted 

Debt— False Swearing. 

1. Specifications of opposition to a discharge, 
under section thirty-one of the bankruptcy 
act [of 1867 (14 Stat. 532)], and general order 
No. 24, must be as specific as the grounds for 
avoiding a discharge after it is granted, re- 
quired by section thirty-four of the act. The 
allegations must be allegations of fact, and 
must be distinct, precise, and specific, so as to 
advise the bankrupt what facts he must be pre- 
pared to meet and resist. 

[Quoted in Re Burk, Case No. 2,156. Cited 
in Re Jacobs, Id. 7,160; Re Graves, 24 
Fed. 552; Re Carrier, 47 Fed. 439.] 

2. It is no ground of objection to a discharge 
that a debt was created through the false and 
fraudulent representations of the bankrupt. 

3. An allegation that a statement in one of 
the bankrupt's schedules was false is insuffi- 
cient. Such a statement must be willfully false 
to afford ground of objection. 

4. An allegation that the bankrupt falsely tes- 
tified as to a certain matter on his examination 
is insufficient, if it does not aver that the false 
swearing was willful, and that the fact was a 
material one. 

5. An allegation that the bankrupt "is en- 
titled" to certain real estate is a sufficient speci- 
fication to show that the bankrupt has been" 
guilty, under section twenty-nine, of negligence 
in delivering to the assignee property belonging 
to him. 

6. Certain specifications in this case were held 
too vague and general. 

i [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission. 1 N. B. R. 294 
(Quarto, 50), and 25. Leg* Int. 60, contain only 
partial reports.] 



[In the matter of Robert C. Rathbone, a 
bankrupt.] 

D. G. Barnitz, for bankrupt. 
H. P. Herdman, for creditors. 

BLATCHFORD, District Judge. A credit- 
or of the bankrupt has filed what purport to 
be five specifications of the grounds of his 
opposition to the discharge of the bankrupt. 
They are in substance as follows: 

1. That the bankrupt has not set forth in 
his petition and schedules all his property; 

2. That, in his examination on oath before 
the register, he has not, in some material 
facts, stated the truth, respecting his proper- 
ty, which should go to his assignee in bank- 
ruptcy; 

3. That he has been guilty of fraud in de- 
livering to such assignee the property belong- 
ing to him; 

4. That he has been guilty of fraud in cov- 
ering, concealing, and distributing his prop- 
erty; 

5. That he has been guilty of fraud general- 
ly, and of false representations concerning 
his property, and in its distribution among 
his creditors, under an assignment made by 
him in 1854, and of fraud and collusion with 
the assignee under that assignment; and that, 
from the time he made that assignment un- 
til now, he has been guilty of fraudulently 
conducting his business through collusive ar- 
rangements with others, who keep the bank- 
rupt as a clerk, but really divide with him 
the profits of the business, and that the bank- 
rupt, through his wife and brother and oth- 
ers to the creditor unknown, has concealed 
his property from the date of that assign- 
ment till now, .and that they hold the same 
for his use and benefit, such conduct being 
for the purpose of defrauding the creditors 
named in his schedule annexed to his peti- 
tion. 

These specifications are all of them too 
vague and general to be triable. They are 
not at all specific. They point to nothing 
with any reasonable definiteness. They aver 
nothing on which an issue can be raised. 
They do not notify the bankrupt what specif- 
ic and particular allegations of fact the cred- 
itor intends to prove. The only one of them 
which approaches the character of a proper 
specification, is that part of the fifth specifi- 
cation which states that the bankrupt is os- 
tensibly a clerk but really a partner in some 
business; but this does not state what the 
business is, or who the copartners are. The 
specifications of the grounds of opposition 
to a discharge must, under section thirty- 
one of the act, and general order No. 24, be 
as specific as the specifications of the grounds 
for avoiding a discharge after it is granted, 
required by section thirty-four • of the act. 
The allegations must be allegations of fact, 
and must be distinct precise, ajid specific, 
and .must not be allegations merely in the 
language of section twenty-nine of the act, 
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or allegations so general as really not to ad- 
vise the bankrupt what facts he must be 
prepared to meet and resist. 

The fourth section of the bankruptcy act 
of 1841 [5 Stat. 443] provided that the dis- 
charge, when duly granted, should be con- 
clusive evidence of itself in favor of the 
bankrupt, unless it should be impeached for 
some fraud or willful concealment by him 
of his property, contrary to the act, "on prior 
reasonable notice, specif ying- in writing such 
fraud or concealment." In Brereton v. Hall, 
1 Demo, 75, a discharge in bankruptcy was 
pleaded. To this plea there was a replica- 
tion, generally alleging that the defendant 
was guilty of fraud, and of willful conceal- 
ment of his property, and purporting to set 
forth three specifications. The first specifi- 
cation related to transfers of property for 
the purpose of preferring certain creditors, 
but did not describe the property, either as to 
kind or quantity, or state to whom it was 
conveyed, or what creditors were preferred. 
In respect to this specification, the court said: 
"The specification is nearly in the words of 
the statute, and is quite too general to in- 
form the defendant what charge he must be 
prepared to repel on the trial. If the plain- 
tiff knows that there were any unlawful pref- 
erences in contemplation of bankruptcy, he 
can specify what in particular they were. 
If he has no such knowledge, this is, then, 
a mere fishing suit, which deserves no en- 
couragement." The second specification 
named certain property as having been con- 
veyed in fraud of the act, but did not name 
the persons, or any of them, to whom it was 
conveyed. The court held that this should 
have been done, and said: "The defendant 
should be fairly apprised of the proof which 
he may expect to meet on the trial. If the 
property was sold by retail or at auction, in 
small quantities, it would not be necessary 
to give the names of all the purchasers, and 
possibly the specification would be good with- 
out giving any of them. But then the plead- 
ing should state the necessity for omitting 
to give the names." The third specification 
alleged that the defendant had concealed 
property of considerable value. This was 
held bad, because it did not describe the 
property as to kind or quantity, and did not 
state how or in what manner the concealment 
was effected, or when or in what stage of the 
proceedings it occurred. The same doctrine 
substantially was held in Chadwick v. Star- 
rett, 27 Me. 138, and is approved by this 
court. 

After the foregoing decision was rendered, 
the creditors, by leave of the court, filed ten 
additional specifications of objection. The 
first six are sufficiently stated in the follow- 
ing decision. The other specifications were 
as follows: 

7th. That said bankrupt's statement in 
Schedule B, No. 3, annexed to said petition, 
is wholly false, and so disclosed by him to 



be on his examination before the register— 
the facts being, that, at the time he swore 
to said schedule, he was, and now is, the 
owner of a life insurance policy on his own 
life, &e. (setting forth the particulars there- 
of). 

8th. That the business of Rathbone Broth- 
ers & Co., brokers, &c. in Broadway, was 
started and built up by said bankrupt, and 
has so continued under his supervision to 
the present time, the yearly net profits 
whereof is now about §35,000 per year. That 
said bankrupt professes to receive only about 
one-tenth of the annual profits of said busi- 
ness, as a clerk, and in lieu of salary, while 
his said wife, represents by purchase, or pre- 
tended purchase, for $4,000, a one fifth inter- 
est in said business, all of which business, ex- 
cept those portions actually and not fraudu- 
lently sold to others, are assets in the hands 
of said bankrupt, and should inure to the 
benefit of his creditors. 

9th. That much of the indebtedness of said 
bankrupt set forth in the schedule, annexed 
to his petition as contracted by the firm, was 
his own individual indebtedness, and was 
taken and used for his own personal bene- 
fit. 

10th. That from and including the contrac- 
tion of said indebtedness to the present time, 
every movement made by said bankrupt in 
relation to the collection of moneys and con- 
traction of indebtedness, and the means 
adopted by him to avoid its payment and 
prevent its collection, has been skillfully plan- 
ned and executed in fraud of his creditors, 
his wife and brother covering his said un- 
just and fraudulent transactions, and that 
he, the said bankrupt, now has in his hands, 
or under his control, or in the hands of oth- 
ers for his use and benefit, more than suffi- 
cient to pay all his indebtedness. 

[I have had before me, as yet, but three 
cases of specifications in opposition to dis- 
charges under the aet of 18G7, and in all of 
them there has been these vague, and gener- 
al, and insufficient, and fishing specifications. 
Such a practice is not to be encouraged; and 
although, in the present case, I shall give to 
the creditor ten days herefrom to file prop- 
er specifications, on the ground that the prac- 
tice may not have been regarded as settled, 
yet it must be understood, that hereafter spec- 
ifications must conform to the views express- 
ed in this decision, and that the time for fil- 
ing them will not hereafter be enlarged by 
the court, -after the expiration of the time 
granted by or under general order No. 24, for 
doing so.] 2 

BLATCHFORD, District Judge. In this 
case, the creditor has, under the leave grant- 
ed to him by the court, filed further specifica- 
tions of the grounds of his opposition to the 
discharge of the bankrupt. 

1. So - much of the first specification as 



2 [From 1 N. B. R. 294 (Quarto, 50).l 
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avers tliat the original Indebtedness of the 
bankrupt to the creditor was created through 
the false and fraudulent representations of 
the bankrupt, is merely an averment that the 
debt was created by the fraud of the bank- 
rupt As such, the debt would, under sec- 
tion thirty-three of the act, not be dischar- 
ged by a discharge of the bankrupt. The 
fraudulent contracting of a debt is not made, 
by section twenty-nine, a ground for refus- 
ing a discharge, and probably for the rea- 
son that such debt will not be affected by the 
discharge. Besides, if the discharge could 
be refused because the debt was created 
through the fraudulent representations of 
the bankrupt, the nature, and character, and 
time, and place, and circumstances of the 
representations must be specified, and the 
particulars wherein they were false and 
fraudulent must be set forth; otherwise, the 
specification is not available for any purpose. 
So far as the first specification avers that 
there is a false statement in Schedule A, No. 
3, to the bankrupt's petition, it is insufficient, 
because it does not aver that such statement 
was "willfully", false. Section twenty-nine 
requires that false swearing in a petition, 
schedule, or inventory, should be "willfully" 
false. 

2. The second and third specifications re- 
late solely to transactions by the bankrupt 
under and in regard to an assignment made 
by him in 1854. They do not set forth any 
ground that is covered by section twenty- 
nine of the act. 

3. The fourth specification is defective. It 
merely avers that a certain statement in 
Schedule A, No. 3, to the petition is "untrue." 
It ought to aver it to be "willfully" untrue. 

4. The fifth specification, so far as it avers 
that the statements in Schedule B, No. 1, an- 
nexed to the bankrupt's petition is untrue, is 
defective in not averring it to be willfully 
untrue. 

The portion of the fifth specification which 
avers that the bankrupt is entitled to the two 
lots in Sixty-Third street, 'may be regarded 
as a sufficient specification to show that the 
bankrupt has been guilty, under section twen- 
ty-nine, of negligence in delivering to the as- 
signee property belonging to him at the time 
of presenting his petition and inventory. 
Schedule B, No. 1, sets forth that the bank- 
rupt has no real property, and it is to be as- 
sumed that he has delivered none to the as- 
signee. 

So much of the fifth specification as avers 
that the bankrupt is entitled to "other real 
estate" is too vague and general to be tria- 
ble. 

5. The sixth specification is defective. It 
avers that the bankrupt falsely testified, in 
respect to a certain matter, on an examina- 
tion in this matter before the register, but it 
does not aver that the bankrupt willfully 
swore falsely on such examination in respect 
to such matte?, nor does it aver that the fact 
in regard to which the false testimony was 



given was a "material fact," as is required 
by section twenty-nine. 

6. The seventh specification is sufficient. 
It avers in substance willful false swearing 
by the bankrupt in Schedule B, No. 3, to .his 
petition, in swearing that he had no choses 
in action. Whether the fact, that the bank- 
rupt owned a life insurance policy on his 
own life, and. did not set it forth among his 
assets, is to affect his discharge, is a ques- 
tion which will be disposed of hereafter. 

7. The eighth specification I hold to be 
sufficient, as being, in substance, an aver- 
ment of negligence in the delivery by the 
bankrupt to the assignee of property belong- 
ing to him at the time of the presentation of 
his petition. . 

S. The ninth and tenth specifications are 
altogether -too vague and general. 

The result is, that the portion of the fifth 
specification particularly mentioned above, 
and the seventh and eighth specifications, are 
triable. 

If either party desires to take further testi- 
mony in regard to them, a reference will be 
made to Register Ketchum to tike such tes- 
timony and report it to the court 

[NOTES. Subsequently this cause came up 
for trial on the fifth, seventh, and eighth specifi- 
cations. The court held that the eighth specifi- 
cation brought the case within grounds for 
withholding a discharge. At discharge was 
consequently refused. Case No. 11,583. The 
case was afterwards referred back to the reg- 
ister for further testimony, and the case was 
then heard on the whole testimony. The dis- 
charge was refused. Id. 11,581.] 



Case Itfc 11,581. 

In re RATHBONE. 

[3 Ben. 50; 2 N. B. R. 260 (Quarto, 89); 1 Am. 

Law T. Rep. Bankr. 114; 1 Chi. 

Leg. News, 107.] i 

District Court S. D. New York. Dec, 1868. 

Bankruptcy— Fraud — Concealment op Prop- 
erty. 

1. Where a bankrupt, who had formerly been 
a member of a firm engaged in the insurance 
brokerage business, which was transacted with- 
out capital, was taken into the employment of 
that firm, and continued for some time in that 
employ, taking a prominent part in the transac- 
tion of the business, and then, he being dissatis- 
fied with one of the partners, an agreement was 
made whereby the bankrupt's wife paid to such 
partner $4,000, which he had paid for two- 
tenths of the business, and was herself made a 
partner in his place, receiving two-tenths of 
the profits, but not rendering any services, the 
object of that arrangement being to retain the 
services of the bankrupt to the firm: Hdd, that, 
under the circumstances of the case, the ar- 
rangement was fraudulent, and the bankrupt 
was the true owner of the interest in question, 
which he had fraudulently concealed; and that, 
therefore, a discharge must be refused to him. 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission. 1 Chi. Leg. 
News, 107, contains only a partial report] 
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2. Fraud is- hardly ever made out by direct 
evidence, but by the interweaving of circum- 
stances. 

3. Whether the 54,000 paid by the bankrupt's 
wife might be reimbursable to her out of the 
two-tenths of the profits paid to her, quere. 

[In the matter of Robert C. Rathbone, a 
bankrupt] In this case several specifica- 
tions of opposition to the bankrupt's dis- 
charge had been filed. [Case No. 11,580.] 
On the hearing, the court held that the 
eighth specification was made out, but after- 
wards referred the case back to the register 
for further testimony [Id. 11,583], and the 
case now came again before the court on the 
whole testimony. 

J. K. Porter and J. H. White, for bank- 
rupt. 
H. P. Herdman, for creditor. 

2 [BLATCHFORD, District Judge. In this 
case a decision was made by the court on the 
5th of May last, sustaining the eighth speci- 
fication filed in opposition to the discharge 
of the bankrupt, and refusing a discharge, 
and overruling the fifth and seventh specifi- 
cations as not sustained by the evidence. 
[Case No. 11,583.] All the other specifica- 
tions had previously been stricken out as 
not being triable. On the 28th of May, an 
order was made, on the application of the 
bankrupt, that the case, so far as regards 
the fifth, seventh, and eighth specifications, 
be referred back to the register in charge, 
for the purpose of enabling the bankrupt to 
introduce further evidence and proof on his 
own behalf, and that the opposing creditor 
be at liberty to introduce further proofs. 
On the 26th of June an order was made al- 
lowing the opposing creditor to file a new 
specification, averring that the bankrupt wil- 
fully and falsely swore, on his examination 
before the register, that the money which 
entered into the purchase of a house and lot 
in Thirty-First street, New York, and which 
was bought in the name of Juliet Rathbone, 
his wife, was contributed by the bankrupt's 
brother, Aaron H. Rathbone, when in fact 
such purchase-money or some portion of it 
was furnished by the bankrupt out of his 
own means, and that he had an interest in 
such property; and that said testimony is 
material under the issues herein; and also 
allowing the creditor to introduce proof be- 
fore the register in" support of such new 
specification. A large mass of testimony has 
been taken before the register and certified 
to the court under these orders. The greater 
part of it has reference to the eighth specifi- 
cation. The fifth and seventh specifications 
and the new specification in regard to the 
house and lot in Thirty-First street, New 
York, are, in my judgment, not sustained by 
the proofs.] 2 

The principal contest between the par- 
ties is now, as it was before, in regard, to 

2 [From 1 N. B. R. 260 (Quarto, 89).] 
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the eighth specification, which avers "that 
the business of Rathbone, Brothers & Co., 
brokers, &c, in Broadway, New York, was 
started and built up by said bankrupt, and 
has so continued under his supervision to 
the present time, the yearly net profit where- 
of is now about $35,000; that said bank- 
rupt professes to receive only about one- 
tenth of the annual profits of said business 
as a clerk, and in lieu of salary, which 
amounts to about $3,600 per annum, while 
his said wife represents by purchase, or 
pretended purchase, for $4,000, a one-fifth 
interest in said business, worth about $7,000 
per year, all of which business, except those 
portions actually and not fraudulently sold 
to others, are assets in the hands of said 
bankrupt, and should enure to the benefit of 
his creditors." 

The petition in this case, which is a vol- 
untary one, was filed on the 4th of Septem- 
ber, 1867. The inventory sets out no assets 
except personal clothing of the value of $100. 
The claim on the part of the creditor, under 
the eighth specification, is, that the bankrupt 
has concealed and covered up an interest 
which he had, from the 1st of March, 1866, 
to the time of filing his petition, as a partner 
in the firm of Rathbone, Brothers & Co., 
which did business during that time as in- 
surance brokers in the city of New York. 
The business of the firm was transacted 
without any pecuniary capital, and consisted 
in procuring insurance to be effected on prop- 
erty, for a commission reckoned by a per- 
centage. The success of the business was 
dependent entirely on the personal exertions 
of those engaged in it, and there was no 
buying or selling of any article of traffic, or 
any user of money or property for hire or 
profit. The business was established by the 
bankrupt, in connection with one Hamlin, 
January 1st, 1855. On the 1st of January, 
1856, the bankrupt's brother, Aaron H. Rath- 
bone, joined them. About the 1st of Janu- 
ary, 1857, Hamlin withdrQw, leaving Aaron 
H. Rathbone in the business with the bank- 
rupt, under the name of Rathbone Brothers. 
In 1858, the bankrupt withdrew. In 1861, 
he became a clerk to Aaron H. Rathbone, in 
the insurance business, at a salary of $2,500 
a year. On the 2d of November, 1863, a co- 
partnership, by written articles, under the 
name of Rathbone, Brothers & Co., was 
formed between Aaron H. Rathbone, Henry 
C. Seward, Theodore H. Knox, and William 
C. Greig, to do a general insurance broker- 
age business, and to continue until January 
1st, 1868. By the articles, each partner was 
required to give his diligent and faithful at- 
tention for the benefit of the copartnership; 
and the net profits of the business, after de- 
ducting all expenses, were to be divided on 
the first day of every month, in the propor- 
tion of three-tenths to Aaron. H. Rathbone, 
three-tenths to Seward, two-tenths to Knox, 
and two-tenths to Grieg. The bankrupt 
continued with the new firm, receiving his 
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salary of $2,500 a year from his brother 
until January 1st, 1S64, and from the firm 
from the latter date until October 1st, 1864. 
at which time he left the employment of 
the firm. On the 1st of March, 1866, he 
made an arrangement whereby he gave 
his services to the business of the firm, 
and received in return therefor one-tenth 
of the profits of the business, payable month- 
ly. The profits of the business are shown 
to have averaged §35,000 per year, and it 
appears that Greig paid $8,000 to Aaron H. 
Rathbone for his two-tenths interest. 

On the 1st of October, 1866, a change was 
made, out of which the controversy in this 
matter arises. In order to understand how 
the change came to be made, it is necessary 
to examine the evidence as to the position 
of the bankrupt in connection with the busi- 
ness. Seward, one of the firm, testifies, that 
while he was in the firm, which was till the 
1st of January, 1868, the bankrupt acted as 
the ostensible business man and head of the 
concern; that the bankrupt was the most 
prominent one in the business; ■ that he had 
more to say in managing the business and 
hiring clerks, particularly a clerk named 
Hamlin, who was employed by the influence 
of the bankrupt, against the wishes of the 
witness and of Aaron H. Rathbone and 
Knox, and was accepted by the witness in 
order to retain the services of the bankrupt; 
that of the members of the firm, and the at- 
taches of the office, the bankrupt exercised 
the greatest influence; that Aaron H. Bath- 
bone acted as the solicitor in the business 
of the firm, and the bankrupt did every thing 
else that was necessary; that the services 
of the bankrupt were of more value to the 
firm than those of any of its members or of 
any other person in its service; and that, in 
all business transactions, the bankrupt acted 
ostensibly as a member of the firm, except in 
signing some contracts or checks, and wrote 
letters and signed the firm name without his 
own name being attached. Henry J. Hop- 
wood, who was a clerk to the firm from Sep- 
tember 1st, 1863, till December 31st, 1867, 
testifies, that while he was in the employ of 
the firm, the bankrupt acted as the ostensible 
head of the concern, and all matters were 
referred to him, and nothing of any impor- 
tance was done without consulting him. Such 
was the position of the bankrupt in the 
business. His compensation of one tenth of 
the profits, called a salary to him as a clerk, 
really made him a partner; for there was 
no risk or liability in the business, and there 
was nothing in the relations of the four 
nominal partners to the business, or to each 
other, or to the bankrupt, which made them 
any more partners in the business and the 
firm, by reason of their receiving fixed frac- 
tional portions of the profits, than the bank- 
rupt was a partner. He received a fixed 
fractional portion of the profits. All gave 
their whole time to the business. In such a 
business as this was, calling the bankrupt a 



clerk on a salary was a mere sham. He was 
a partner, receiving one-tenth of the profits. 
The four nominal partners divided what was 
left, in the proportions before named. 

This was the condition of things from 
March, 1866, to October, 1866. The bankrupt 
knew the value of his services in the busi- 
ness. The witness Seward says, that the 
bankrupt is as good a fire insurance man as 
any in the city of New York. It would not 
be regarded as strange, therefore, if the bank- 
rupt should be found unwilling to continue 
his relations with the business on the terms 
of an interest of only one-tenth of the profits. 
The change made in October, 1866, as evi- 
denced by written papers executed at the 
time, was this: By an agreement dated Oc- 
tober 16th, 1866, executed by Knox and by 
Juliet Rathbone, the wife of the bankrupt, 
Knox, in consideration of $4,000 paid to him 
by Juliet Rathbone, sold to her all his in- 
terest in the partnership of Rathbone, Broth- 
ers & Co., and in its business and property, 
and in the benefits to arise therefrom, from 
the 1st of October, 1866, and agreed that he 
would not, prior to January 1st, 1868, solicit 
or receive business or employment, as an in- 
surance broker, from any of the persons or 
firms' for whom the said copartnership then 
transacted business as insurance brokers; ex- 
cept those named in a written consent, bear- 
ing even date therewith, signed by Aaron 
H. Rathbone, Greig and Seward. By an 
agreement dated October 16th, 1866, executed 
by Aaron H. Rathbone, Greig, Seward, and 
Knox, the first three consented to such trans- 
fer to Juliet Rathbone, and released Knox 
from all obligations and duties as a member 
of the firm from that date, and accepted Juliet 
Rathbone as a member of the firm in the 
place of Knox; and Knox covenanted with 
them that he would not, prior to January 1st, 
1868, solicit or receive business, as an in- 
surance broker, from any persons or firms for 
whom the said copartnership then transact- 
ed business as insurance brokers, except cer- 
tain ones named, eleven in number; and they 
covenanted with Knox that they would not, 
prior to January 1st, 1868, solicit or receive 
business from those eleven, .such agreement 
to take effect from October 1st. By an agree- 
ment dated "October 16th, 1866, executed by 
Aaron H. Rathbone, Greig, Seward, and 
Juliet Rathbone, it was recited, that Juliet 
Rathbone had been substituted and accepted 
as a member of the firm in the place of 
Knox, but was not required to render any 
personal service in the business of the firm; 
and it was mutually agreed that the net 
profits of the business of the firm from the 
1st of October, after deducting all expenses of 
conducting the same, should be divided on 
the first day of each month after that date 
as follows— three-tenths to Aaron H. Rath- 
bone, three-tenths to Seward, two-tenths to 
Greig, and two-tenths to Juliet Rathbone. It 
was also provided in that agreement, that, 
in case of the death of either of the partners 
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prior to the 1st day of January, 1868, the ex- 
ecutors or administrators of the deceased 
partner should be entitled to the share of 
profits from time to time which such partner 
would hare been entitled to if living. There 
was no like provision in the original articles 
of copartnership of November 2d, 1863. By 
an agreement dated October 16th, 1866, ex- 
ecuted by Rathbone, Brothers & Co., and the 
bankrupt, it was agreed as follows: "First. 
Rathbone, Brothers and Company employ 
said Robert C. Rathbone as their clerk, from 
the first day of October, 1868, until the termi- 
nation of their partnership, to wit, the first day 
of January, 1868, and shall pay him for his 
services a salary or compensation which shall 
be equal to one-tenth of the profits of their 
business, the same to be ascertained and 
paid on the first day of each month. Second. 
Robert C. Rathbone shall, during the contin- 
uance of said copartnership, devote his en- 
tire and faithful attention and services to the 
business of said copartnership." 

What were the reasons which induced the 
change evidenced by these papers? Seward 
says: "There were several reasons. Amongst 
them, there was a difficulty between Gen. 
Hamlin and Mr. Knox. That and other things 
led to a serious difficulty between Mr. Robert 
C. Rathbone and Mr. Knox, and, in order to 
retain the services of Robert O. Rathbone, it 
became necessary that Mr. Knox should 
leave." General Hamlin was a clerk with the 
firm. Seward, when asked what fact in- 
fluenced him in desiring Juliet Rathbone to 
take the interest, she being a woman, who 
could yield no services, says: "In order to 
have the services of Robert 0. Rathbone." 
He was asked, what influenced the firm in 
making the agreement with Juliet Rathbone, 
in not requiring her to render any personal 
service in the business of the firm, as he un- 
derstood it at the time from the rest of the 
partners. He answered, that it was because 
it was their interest to do so in keeping the 
services of Robert 0. Rathbone, and that that 
was the chief object in all their conversa- 
tions together at the time. He was asked, 
whether, when Juliet Rathbone was taken in 
as a member of the firm, any change was 
made in the compensation which the firm 
paid Robert C. Rathbone. He answered: 
"Not directly, but indirectly we gave up one 
man's services." He was asked: "Did Rob- 
ert C. Rathbone, after his wife became a 
partner, render any other, greater or differ- 
ent services from what he did prior to her 
becoming a partner?" He answered: "I 
can't say that he did. He might have worked 
a little more cheerfully, and things did go a 
little more pleasantly." He was asked: "State 
how, by giving up one man's services, the 
firm paid to Robert C. Rathbone a larger 
compensation than they previously did." He 
answered: "I stated that they did indirectly, 
as Mrs. Rathbone received the same interest 
that Mr. Knox formerly received, without giv- 
ing hei services, and we did not have the 
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benefit of Mr. Knox's services." The follow- 
ing testimony was then given by the witness 
Seward, on his cross examination by the 
counsel for the bankrupt: "Q. Did you per- 
sonally desire Mr. Knox to leave the firm? 
A. I did, in order to retain Robert C. Rath- 
bone's services. -Q. "Was that the sole and 
only reason? A. No, it was not. Q. State 
what other reasons prompted you to desire 
that Mr. Knox should withdraw from the 
firm. A. To have replaced him by a more 
active member of the firm. Q. Is that all? 
A. "When the first trouble came up— it was 
because Mr. Knox didn't attend to his busi- 
ness, and that trouble was between Mr. 
Knox and Mr. Robert O. Rathbone— and I 
found I was going to lose Robert's services, 
I agreed to this new arrangement or partner- 
ship. Q. Was you, as a member of the firm 
at the time, dissatisfied with the manner in 
which Mr. Knox did his business? A. Yes, 
sir, there's no doubt about it Q. Was not 
that one of the reasons that prompted you to 
get him out of the firm? A. Yes, sir. Q. 
How long had you expressed yourself dissat- 
isfied before he did leave? A. I objected to 
his ever coming as a member of the firm. It 
was entirely through Mr. Robert C.Rathbone's 
influence over me that he ever became a 
member of the firm. Q. You was, then, dis- 
satisfied from the start? A. Yes, sir, from 
the start of the copartnership, and soon after 
his coming there as a clerk. Q. Was you 
pleased when he left the firm? A. In a busi- 
ness point of view I was. Q. You stated that, 
after Knox left, Robert 0. Rathbone received 
indirectly more for his services than he had 
previously been receiving. Was this addi- 
tional compensation paid to him in money? 
A. I can't answer that, because it is contrary 
to my answer which the counsel for the banK- 
rupt refers to. Q. Did the firm pay Robert 
O. Rathbone, directly or indirectly, in money 
or otherwise, a greater compensation after 
his wife became a member of the firm, than 
they did prior to her becoming a member of 
the firm? A. No, I don't wish to say that 
the firm paid him any more in money after 
she became a member of the firm than they 
did before, but, in explanation of my former 
answer, which the counsel is criticising, I 
wish to say we lost one man's services in or- 
der to retain Robert O. Rathbone. Q. Was 
you satisfied to lose the one man's services 
in order to get him out of the firm? — . No, 
sir." The effect of this evidence is, that the 
witness, as a member of the firm, was not 
.satisfied with Knox, and desired to replace 
him with a more active and attentive per- 
son. The bankrupt, too, had trouble with 
Knox, and would not stay unless Knox were 
to leave. That was all very well. Why not, 
then, replace Knox by an active partner and 
one more active and efficient than Knox? 
Because the bankrupt interfered and threat- 
ened to deprive the firm of his services unless 
his wife were admitted to take Knox's place, 
without rendering any services herself, and 
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without any person being supplied by her, or 
otherwise, to render, in consideration of her 
two-tenths share in the profits, the services 
which had been previously rendered by Knox. 
She had at her disposal $4,000 of her own 
money, inherited by her from deceased rela- 
tives, which she paid to Knox, and the trans- 
action was consummated. From that time, 
out of every $100 of profits, the bankrupt first 
received $10. Of the remaining $90, his wife 
received $18, Greig $18, Seward $27 and 
Aaron H. Rathbone $27. Thus the bank- 
rupt and his wife together received $28, out 
of every $100 of profits— an aggregate larger 
than that received by any one member of the 
firm, and one which his services, on the evi- 
dence, well deserved, and which the firm 
yielded rather than lose his services. 

Knox testifies, that he paid $4,000 for his 
two-tenths interest, to Aaron H. Rathbone, 
on the 1st of January, 1863. He also says,' 
that the bankrupt's one-tenth was paid to him 
before any distribution of the profits was 
made among the members of the firm. He 
also gives this testimony as to the reasons for 
his sale to Juliet Rathbone: "Q. What in- 
duced you to sell out your interest in the firm 
to Juliet Rathbone? A. There were'a variety 
of reasons. The immediate cause was a dis- 
agreement between Robert C. Rathbone and 
myself, which culminated about three months 
before I left the firm; but, during that three 
months. I believe, we did not exchange a 
word. That, of course, made it unpleasant in 
our business relations. Then, at the same 
time, there was a probability of a falling off 
of business, in consequence of an opposition 
by insurance companies to brokers, which 
might tend seriously to damage the business, 
and I thought I would sell out I mention 
that, because it was used as a reason by Mrs. 
Rathbone why she should not pay a larger 
sum than she did pay. I do not mean to 
say that Mrs. Rathbone personally used the 
expression, but it was the subject of general 
discussion at the time, that the business was 
not so valuable as might be considered, in 
'consequence of the anticipated action of the 
insurance companies, and it had a similar in- 
fluence on my own mind. Q. Who were the 
parties to the general discussion you have 
named? A. Mr. Seward, Mr. Greig and my- 
self. I believe Robert O. Rathbone had no 
discussion or negotiation with us on the sub- 
ject" There is nothing in this testimony in- 
consistent with that given by Seward. It 
only serves to show how Knox was made use 
of to accomplish the object of giving to the 
bankrupt an interest in the firm commensu- 
rate with the value of his services. According 
to the evidence, he brought in clerks whether 
the partners were satisfied or not, and made 
and unmade partners as he pleased. He quar- 
relled Knox out, and forced his wife on the 
firm under the terms stated, by threatening 
to leave himself. Hopwood, when asked if 
he knows through whose immediate influence 
Knox left the firm, says: "All I know of that 
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is this, that up to about a year and a half ago 
or two years Mr. Knox and Mr. Robert O. 
Rathbone were on very intimate terms, but 
after that they were seemingly not so friendly 
and Mr. Knox sold out his interest in the firm, 
but at whose suggestion I don't know." 

Greig gives this testimony: "Q. State, if 
you know, how and why Theodore H. Knox 
left said firm. A. Because of a disagreement 
between him and the members of the said 
firm, which was likely to result in an injury 
to our business, and, after a negotiation, he 
then offered to sell out Not wishing to have 
any stranger or other person, who might be- 
come aeauainted with our customers, come 
into the firm, we preferred him to sell his in- 
terest to some one who would become a silent 
partner and we would do the additional labor 
ourselves. Mrs. Juliet Rathbone's name was 
then suggested, and he agreed to sell it to her 
and we agreed to let him do so, and that 
was the way in which those papers came to 
be executed." He also says that the partners 
thought that Knox did not do his duty; and 
that he, the witness, did not wish to purchase 
Knox out, as he did not think there was go- 
ing to be much if any profit over and above 
the amount asked for Knox's interest. There 
is nothing in the testimony of Greig that con- 
tradicts the evidence of Seward, that Mrs. 
Rathbone was brought in because the services 
of the bankrunt could not otherwise be re- 
tained. 

The testimony of Seward was given on the 
31st of July, and the 1st, and 4th, of August, 
1868. The bankrupt was cross-examined on 
his own behalf on the 11th of August, but he 
does not any where in his evidence contradict 
the testimony of Seward, or refer to it in any 
way, or state how or why Knox left the firm, 
or why Juliet Rathbone was brought in. 
Aaron H. Rathbone was examined as a wit-, 
ness as lately as the 13th of October, and is 
equally silent with the bankrupt. In a case 
as severely contested as this, and where the 
point is so vital, the omissions referred to 
cannot be regarded as accidental or inadvert- 
ent. 

It is urged on the part of the bankrupt, that 
the money which Juliet Rathbone paid to 
Knox was her own money, obtained by in- 
heritance; that the bankrupt never received 
any portion of the profits on her interest, but 
they were all paid to her personally from 
month to month; and that, therefore, her title 
to the interest she purchased in the firm and 
to the profits therefrom is unquestionable. 
The case is sought to be put upon the point, 
that this was a proper and legitimate invest- 
ment by her of her own money, and that the 
share of profits bought by her became her 
property, as against her husband and his 
creditors. If there were nothing else but an 
investment of her money, there would be no 
difficulty in the matter. But the transaction 
was devised with great ingenuity and skill, to 
withhold from the reach of the creditors of 
the bankrupt the value which the firm are 
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shown by the evidence to have put upon his 
services. That value was one-tenth of the 
profits in the first instance, and then the ad- 
ditional two-tenths. It is clearly shown that 
they valued the bankrupt's services at the en- 
tire three-tenths. Knox paid $4,000 for his 
two-tenths to Aaron H. Rathbone. In re- 
turn he was obliged to devote his services to 
the business of the firm. Mrs. Rathbone re- 
imbursed to Knox his §4,000, and, in return 
for her two-tenths of the profits, rendered no 
services to the firm. The bankrupt's services 
could only" be retained by the firm, by their 
consenting to allow Mrs. Rathbone to receive 
her two-tenths without her rendering any 
services. It, therefore, follows logically and 
inevitably, that those two-tenths represented, 
in the estimation of the associates of the 
bankrupt in the firm, the value of his services 
to the firm, in addition to the one-tenth paid 
to him directly, and that the two-tenths were 
paid to her to retain the bankrupt's services 
and as a compensation for those services, 
made on the demand of the bankrupt. There 
was no other possible consideration moving to 
the firm for the two-tenths. They did not 
receive any part of the $4,000 which Mrs. 
Rathbone paid to Knox, nor did they receive 
any services in place of those of Knox, and 
they gave up to Knox eleven of their custoncu 
ers. It may be that the $4,000 paid by Mrs. 
Rathbone to Knox, considered as paid by her 
at the request of and for the benefit of the 
firm, in order to enable them to retain the 
bankrupt's services, may properly be reim- 
bursable to her, with interest, out of the two- 
tenths of the profits naid to her; but, even 
if that be so, it cannot affect the true char- 
acter of the transaction, as making her a 
trustee of such profits for the creditors of the 
bankrupt. 

The eighth specification is, in my judgment, 
fully proved, in its entire scope. There was 
a wilful concealment by the bankrupt of his 
property derived from the two-tenths profits 
in the firm, by covering it up in the hands of 
his wife. The care with which the papers 
were prepared, including the putting in writ- 
ing at the time the agreement with the bank- 
rupt respecting his one-tenth, which had, in 
fact, existed for seven months previously, 
only serves to show the deliberation with 
which the scheme was contrived. Fraud is 
scarcely ever made out by direct evidence. 
The proof of it is generally arrived at by the 
interweaving of circumstances, till the fabric 
is fully formed. It is not often that as full 
evidence of it is shown as in this case, and yet 
less full evidence is often entirely satisfac- 
tory. The documents and the additional tes- 
timony Droduced on the second reference in 
this case fully sustain the conclusion of the 
court on the first hearing and clear up many 
points that were obscure, and nothing has 
been shown to induce any modification of any 
of the views stated in the decision then made 
by the court. 

A discharge is, therefore, refused. 
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In re RATHBONE. 

[1 N. B. R. 536 (Quarto, 145): i 1 Am. Law T. 
Rep. Bankr. 70.] 

District Court, S. D. New York. 1868. 

Bankruptcy — Discharge — False Swearing — 
Concealment of Assets. 

1. A bankrupt must be held to have wilfully 
sworn falsely in the affidavit annexed to his 
inventory where he states therein that he has 
no assets when he has concealed his property, 
derived from profits in the firm of which he is 
really a partner, by covering them (the profits) 
up in the hands of his wife. 

2. He is further guilty of fraud in not deliv- 
ering such property to his assignees. Discharge 
refused. 

[In the matter of Robert C. Rathbone, a 
bankrupt. The cause was first heard on 
specifications filed by a creditor of the bank- 
rupt in opposition to his discharge. Case No. 
11,580.] 

John H. "White, for the bankrupt. 
H. P. Herdman, for the creditor. 

BLATCHFORD, District Judge. The spec- 
ifications for trial in this case, in opposition 
to the discharge of the bankrupt, are the 
fifth, seventh, and eighth. I do not think 
there is any evidence to sustain the aver- 
ments of the fifth specification, namely, that 
the bankrupt is entitled to the two lots in 
Sixty-Third street, New York. As to the 
seventh specification, the evidence shows that 
the bankrupt is not, and never was, the own- 
er of any one of the life insurance policies 
mentioned in the specification. The eighth 
specification is "that the business of Rath- 
bone Brothers & Co., brokers, &c, in Broad- 
way, New York, was started and built up by 
said bankrupt, and has so continued under 
his supervision to the present time; the net 
profits whereof are now about $35,000 per 
year; that said bankrupt professes to re- 
ceive only about one tenth of the annual 
profits of said business as a clerk, and in 
lieu of salary, which amounts to about §3,- 
600 per annum, his said wife represents by 
purchase or pretended purchase, for §4,000, 
a one fifth interest in said business, worth 
about $7,000 per year, all of which business, 
except those portions actually and not fraud- 
ulently sold to others, are assets in the hands 
of said bankrupt and should inure to the 
benefit of his creditors." The bankrupt sets 
forth, in this inventory of assets, no assets 
whatever, except his personal clothing, of the 
value of $100. In November, 1855, the bank-, 
rupt and one Halsey, being in partnership, 
under the firm name of Robert C. Rathbone, 

i [Reprinted from 1 N. B. R. 536 (Quarto, 
145), by permission.] 
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failed and made an assignment for the bene- 
fit of their creditors. The business of Rath- 
bone Brothers & Company, referred to in 
the specification, is that of insurance brok- 
ers. The firm has no capital, and the busi- 
ness does not require any. It is the business 
of procuring to be effected insurance on prop- 
erty, and the remuneration for the services 
rendered consists of a percentage commis- 
sion. The success of the business depends 
wholly on the personal exertions of those en- 
gaged in carrying it on, and there is no profit 
in it derived from the buying or selling of 
merchandise, or the employment of money 
or property. The bankrupt and one Hamlin 
commenced this business about .January 1, 
1855. On the 1st of January, 1856, Aaron H. 
-Rathbone joined them. About the 1st of 
January, JL857, " Hamlin -withdrew, leaving 
Aaron H. Rathbone in the business with the 
bankrupt, under the name of Rathbone 
Brothers. This state of things continued un- 
til 1858, when the bankrupt withdrew and 
became assistant secretary of an insurance 
company, where he remained till 1861, at a 
salary of $2,000 per year. In 1861 the bank- 
rupt became a clerk to Aaron H. Rathbone, 
in the insurance business, at a salary of §2,- 
500 per year. On the 1st of November, 1863, 
Aaron H. Rathbone took into the business 
with him, as partners, Henry C. Seward, 
Theodore H. Knox, and William O. Greig, the 
bankrupt continuing with the firm as clerk. 
In this firm Aaron H. Rathbone was interest- 
ed in the profits to the extent of three tenths, 
Seward three tenths, Knox two tenths, and 
Greig two tenths. Greig paid §8,000 to 
Aaron H. Rathbone for the two tenths inter- 
est in the profits of the firm. The profits of 
the firm were, on an average, §35,000 per 
year. About the 1st of October, 1866, Knox 
withdrew from the firm, selling out his two 
tenths interest to the wife of the bankrupt 
for 84,000, which she paid to Knox. Since 
that time she has claimed and received two 
tenths of the profits of the business, although 
she has not personally rendered any services 
in the business. The profits since she came 
into the firm have averaged §35,000 per year. 
At the time the bankrupt's wife so went in- 
to the firm, a written agreement was made 
between the firm and the bankrupt, under 
which the bankrupt has from that time been 
in the receipt of one tenth of the profits of 
the business, as a salary or compensation for 
his services. Thus he and his wife together 
received out of the profits of the firm, to the 
making of which they contributed nothing 
but the personal services of the bankrupt, 
three tenths of such profits, being a share 
amounting to §10,500 per year. 

Now, although the money which the bank- 
rupt's wife paid to Knox for the privilege of 
receiving the two tenths s.hare in the $35,- 
000 profits per annum may have been her 
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own individual money, inherited by her from 
deceased relatives, it is impossible not to see 
through the thin disguise whereby the bank- 
rupt has, in fraud of his creditors, been real- 
ly a partner in the firm, receiving for his per- 
sonal exertions in the business, three tenths 
of the profits, being the sum of §10,500 per 
annum, the manipulation being attempted to 
be effected by putting one tenth in the shape 
of a salary to himself and two tenths in the 
shape of an interest owned by his wife. The 
firm had no benefit from any services, or 
money, or capital, or property of the wife. 
The §4,000 she paid to Knox did not go 
to the firm. The husband was a real part- 
ner all the time. The money paid by the 
firm to the wife for the two tenths, was 
paid to her, in fact, as trustee for her hus- 
band, certainly as against his creditors, and 
there can be no difficulty in its being reach- 
ed by the assignee in bankruptcy for the 
benefit of those creditors. The firm paid the 
entire three tenths which the bankrupt and 
his wife received solely for the personal serv- 
ices of the bankrupt The firm received no 
other consideration for the three tenths, but 
the personal services of the bankrupt; the 
bankrupt alone earned the two tenths, which 
went to the wife, and it must be regarded as a 
gift by him to her in fraud of his creditors, and 
as property held by her in trust for him. She 
has it now. She owns a house at Fort Wash- 
ington, for which she paid §11,000, and two 
lots in Sixty-Third street, and the personal 
property and furniture in the house. The 
bankrupt resides with her, and they and their 
children have been supported out of this in- 
come of §10,500 a year in a style of living 
shown by the evidence, as to servants and 
horses and carriages, entirely inconsistent 
with any honest and fair dealing by the 
bankrupt towards his creditors, whose debts 
not barred by limitation, and nearly all in 
judgment, amount to over §10,000. The 
eighth specification is substantially proved, 
and the facts set up in it and shown by the 
testimony to exist, bring this case within 
several of the grounds for withholding a 
discharge set forth in the 29th section. He 
has wilfully sworn falsely in the affidavit 
annexed to his inventory, in stating that 
he has no assets; he has concealed his 
property derived from profits in the firm 
in which he is and has been really a part- 
ner by covering them up in the hands of his 
wife; and he has been guilty of fraud 
in not delivering such property to his as- 
signee. A bankrupt law which should ad- 
mit of a discharge in such a case as this 
would not be likely to remain long on the 
statute book. The discharge is refused. 

[NOTE. The case was afterwards referred 
back to the register for further testimony, and 
the case was then heard on the whole testimony. 
The discharge was refused. Case No. 11,581.] 
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Case No. 11,584. 

RATHBONE et al. v. FOWLER et al. 

[6 Blatchf. 294.] i 

Circuit Court, S. D. New York. Jan. 22, 1869.2 

Average— Volostart Stranding— Pekils of the 
Sea — Adjustment of Average. 

1. "Where a vessel and her cargo were in the 
common peril of going down together in deep 
water, where the -vessel was anchored, the bows 
of the vessel being cut through by ice, and 
the master of the vessel ran her ashore, with 
her cargo, in shallower water, and the vessel 
was injured by lying on an uneven bottom, 
when 'so stranded, and all of the cargo was 
saved, a part of it without being wet, held, that 
the case was one of voluntary stranding, author- 
izing a • general average among ship, freight, 
and cargo, of the loss and damage caused by 

. the stranding. 

[Cited in Shoe v. Low Moor Iron Co. of 

Virginia, 46 Fed. 128.] 
[Distinguished in Emery v. Huntington, 109 

Mass. 436.] 

2. Damage caused to the vessel by the swell- 
ing of linseed in her cargo, through its being 
wet by water, which came through the holes 
made in the vessel by the ice, and damage to the 
cargo by such water, must be regarded as dam- 
age from a peril of the sea, and, therefore, not 
to be allowed for in general average. 

3. That the water which damaged the cargo 
entered through such holes after the master 
determined to strand the vessel, makes no dif- 
ference. 

4. In view of the terms of the average bond 
in this case, and of the usage of the port in like 
cases, it was proper, in adjusting the average, 
to take, as the contributory value of the freight, 
one-half of the gross freight agreed to be paid 
for the voyage on which the disaster occurred. 

This was an action of assumpsit, brought 
by [William Rathfcone and others] the own- 
ers of the ship Oneiza, to recover from the 
defendants [Frederick R. Fowler and oth- 
ers] as consignees and owners of cargo 
transported on board of that vessel, on a 
voyage made by her from Calcutta to New 
York, a sum alleged to be due to the plain- 
tiffs, by way of a general average contribu- 
tion, for lQsses and expenses suffered and 
incurred in consequence of an alleged vol- 
untaiy stranding of the ship. It was tried 
before Mr. Justice Nelson and a jury, on 
the 4th of June, 1868, and a verdict was 
taken, by consent, for the plaintiffs, for 
$12,077.73, subject to the opinion of the 
court on a case to be made, and a readjust- 
ment, if necessary, to be ordered by the 
court, with liberty for either party to turn 
the case into a bill of exceptions. The ship 
arrived off Sa<ndy Hook, on the 16th of 
January, 1867, and anchored on that night 
inside of the Hook. There was so much 
ice in the bay, that she could not proceed 
until the 21st, when she was towed up, in 
the afternoon, as far as the quarantine 
ground, and anchored there. The water 
was full of floating ice. The next morning 
it was discovered that the ship was settling 



i HReported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
2 [Affirmed in 12 Wall. (79 U. S.) 102.] 



by the head, and, by seven o'clock a. m.. 
she had six feet of water in her. The leak 
was caused by holes broken in both of her 
bows by the ice. Ineffectual attempts were 
made to free her from water by her pumps, 
and, the water being about forty-two feet 
deep where she was anchored, her master 
caused her to be towed a distance of three 
hundred yards, into shoaler water, on the 
Staten Island flats, until she grounded on 
the bottom at about eight o'clock a. m. At 
the time she grounded, she had ten feet of 
water in her. If she had sunk where she 
was anchored, she would have been totally 
submerged. A wrecking vessel, with divers 
and assistance, reached her about noon. 
The tide was then about ah hour ebb, and 
the water was about the same height inside 
of her and outside. A diver was sent down, 
and the holes were stopped. A pump was 
then started about three or four o'clock p. 
m. The water had reached to within two 
feet of her upper deck. Some of her cargo 
was not wet. The cargo consisted of gunny 
cloth, linseed in bags, jute, saltpetre, gunny 
bags, and matting. She was pumped out by 
about eight or nine o'clock p. m., and, after 
that, she was kept free of water, and no 
more water reached her cargo. About half 
of her cargo was discharged into lighters, 
and she was then taken to the city, and the 
rest was discharged. The ship could have 
been raised, if she had sunk where she 
was anchored. The question of saving the 
vessel and cargo at either place was only a 
question of the expense of raising them. 
The wrecking bill was over §12,000, and 
would have been $30,000, if she had sunk 
where she was anchored. The defendants, 
on the 23d of January, 1867, signed an agree- 
ment, commonly called an "average bond," 
whereby they agreed to pay, as consignees 
of cargo, what should be found to be due 
from them, on their share of the cargo, for 
general average losses and expenses arising 
out of the transaction, provided such losses 
and expenses should be stated and appor- 
tioned by Johnson & Higgins, average ad- 
justers, in accordance with the established 
usage and laws of the state of New York 
in similar cases. Such an adjustment was 
made by Johnson & Higgins, according to 
the usage and customs of the port of New 
York, and they ascertained the balance due 
from the defendants to be $11,380.78, July 
20th, 1867. The adjusters made no allow- 
ance to the defendants for the damage sus- 
tained by their cargo from the water which 
entered the ship, on the ground that such 
damage was caused by water which en- 
tered through the hole's made in the bows 
of the vessel by the ice, and, therefore, by 
a peril of the sea, and was not caused by 
the stianding, and was not a general aver- 
age loss, toward which the ship and her 
freight should contribute. The effect of the 
water upon the linseed in bags was to swell 
it very much, and strain the ship consider- 
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ably. The swelling of the linseed and the 
lying on an uneven bottom at the place of 
stranding, together, started up the deck and 
strained and broke the beams and the straps 
over the beams. The adjusters did not al- 
low, as a general average loss, anything for 
any damage sustained by the ship from the 
swelling of the linseed, on the ground that 
such swelling was caused by water which 
entered through the holes in the bows, from 
a peril of the sea, and, therefore, was not 
caused by the stranding; but they did al- 
low, as a general average loss, the damage 
caused to the ship by lying on an uneven 
bottom, when stranded. The salvage ex- 
penses were put into general average. Ac- 
cording to custom, one half of the gross 
freight for the whole voyage was taken as 
the net freight to be contributed for. 

Edward H. Owen, for plaintiffs. 
James O. Carter and Townsend Seudder, 
for defendants. 

BLATCHFORD, District Judge. 1. The 
first question which arises is, whether there 
was a voluntary stranding of the ship, in 
such a sense as to authorize a general aver- 
age, among ship, freight, and cargo, of the 
loss and damage caused by the stranding. 
The defendants contend that there was no 
voluntary stranding. The only damage to 
the ship, which it is claimed by the plain- 
tiffs should be contributed for in this case, 
in general average, is the damage caused by 
her lying on the uneven, bottom, when 
stranded. That damage was manifestly 
caused by the stranding, and by nothing 
else. There was a peril common to both 
, vessel and cargo, where the vessel was an- 
chored, at the time the master determined 
to strand her. That common peril was the 
danger of their going down, together in deep 
water, where they would be entirely sub- 
merged, and where the cargo would have 
remained much longer under water, and 
been much more injured, and where the ex- 
pense of raising them would have been 
much greater. This common peril was im- 
minent and apparently inevitable, unless 
the ship should voluntarily incur the dam- 
age which has happened to her from lying 
on the uneven bottom, on the flats, in shal- 
lower water, for the purpose of putting the 
bulk of the cargo in a position where it 
would not be required to remain so long 
under water as if it had sunk in the deeper 
water, and for the purpose of preventing a 
part of it, as it turned out, from being at 
all wet The injury to the ship by her lying 
on the uneven bottom on the flats where she 
was stranded, was a voluntary jactus of 
the ship, in that regard, to avoid the peril 
above named, and was a transfer of such 
peril, in that regard, from vessel and cargo 
to vessel alone. The attempt to avoid the 
peril was successful. All the elements exist 
in the case which make up a voluntary 
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stranding, as settled by the supreme court 
Barnard v. Adams, 10 How. [51 IT. SJ 270, 
303. The cargo was rescued, by the strand- 
ing, from the peril of the deep water, and 
the vessel was injured by such stranding. 
The vessel suffered to benefit the cargo. 
The case is, in my judgment, a very plain 
one for a 'general average contribution. 

2. The adjusters did not make any im- 
proper allowance to the ship. They only 
allowed for- the damage caused to her by 
lying on the uneven bottom. They did not 
allow for any damage caused to her by the 
swelling of the linseed. The water which 
swelled the linseed came through the holes 
made by the ice, which was a peril of the 
sea. 

3. The adjusters were correct in not al- 
lowing, in general average, for any damage 
done to the cargo by water which came 
through the holes made by the ice. The 
evidence shows that all the damage done 
by water to the cargo was done by water 
which came through those holes. The fact 
that the water entered through the holes 
after the determination was made to strand 
the vessel, has nothing to do with the ques- 
tion. 

4. In view of the terms of the average 
bond, and of the usage of the port of New 
York, in like cases, as proved, I think the 
adjusters acted properly in taking, as the 
contributory value of the freight one-half 
of the gross freight agreed to be paid for 
the voyage on which the disaster occurred. 

The principles on which the adjusters pro- 
ceeded having been correct I think the evi- 
dence fully warrants the results they ar- 
rived at. 

There must be a judgment, on the ver- 
dict, for the plaintiffs. 

[NOTE. In the report of this case as heard 
by the supreme court, it is said that, pursuant 
to the instructions of the court, the jury found 
a verdict in favor of plaintiff for the whole 
amount charged by the adjusters to the owners 
of the cargo, with interest from the date of the 
adjustment. Exceptions were filed by the de- 
fendants to the refusal of the court to instruct 
the jury as requested, and also to the instruc- 
tions given by the court to the juix and the de- 
fendants thereupon sued out a writ of error to 
the supreme court, where the judgment of tie 
circuit court was affirmed. 12 wall. (79 U. 
S.) 102.] E====i 

RATHBONE (HOOPER v.). See Case No. 
6,676. 
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RATHBONE et al. v. ORR et al. 

[1 Fish. Pat. Rep. 355; 5 McLean, 131.] 

Circuit Court, D. Michigan. June, 1850. 

Patents— Assignment Prior to Application— 
Pleadixo at Law. 

1. The thing invented is the property of the 
inventor, as much so as the manuscript of an 
author. Either may be assigned. See Act 
March 3, 1839, § 7 [5 Stat. 354]. 
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2. The right to an invention is in an inventor 
as exclusively before the patent as after it, 
but he must do no act to abandon it to the pub- 
lie. 

3. There is a right of property in an invention, 
as well before as after application for a patent 
for the same, and this right can be sold in the 
market. 

4. An invention can be validly sold prior to 
an application for letters patent for it. 

[Cited in Maurice v. Devol, 23 W. Va. 256.] 

5. It is immaterial whether the invention is 
perfected or not at the time of the sale, if the 
inventor agrees co make it perfect and procure 
a patent. 

6. In an action on the case, for the infringe- 
ment of letters patent for an invention, where 
the declaration averred that the inventor did, 
before issuing of the letters patent, etc., assign 
his right, title, and interest in the said inven- 
tion or design to the said plaintiffs, etc., and 
the defendant demurred thereto, because the as- 
signment was not alleged to have been made aft- 
er the application for the patent: Hdd, the 
averment was sufficient, and the demurrer must 
be overruled. 

[Cited in May v. Page, 60 N. Y. 629.] 

Action on the case [by John W. Rathbone 
and Ellis Baker against John Orr, John Niles, 
and Edwin Hollister]. Demurrer to the dec- 
laration. Suit brought on letters patent for 
"design for stoves," Addison Low, inventor, 
who assigned same, October 7, 1845, to Rath- 
bone & Co., under which name the plaintiffs 
did business. The facts of the case and the 
points raised on demurrer are sufficiently stat- 
ed in the opinion of the court 

Azor Taber and John S. Chipman, for plain- 
tiffs. 

J. F. Joy and J. L. Jemegan, for defendants 
Orr and Hollister. 

OPINION OP THE COURT. This action 
charges the defendant with an infringement 
of their patent for a stove. In the decla- 
ration it is averred that the inventor did, be- 
fore issuing of the letters patent, etc., assign 
his right, title and interest in the said inven- 
tion, or design, to the said plaintiffs, in the 
name and style of Rathbone & Co.; as by the 
assignment, reference being thereto had in 
said letters patent, will more fully appear, 
which assignment is duly executed and re- 
corded in patent office. 

The defendant demurred to the declaration, 
because the assignment is not alleged to have 
been made after the application for the pat- 
ent. 

An invention of a machine may as well be 
sold before as after the application for a pat- 
ent. The thing invented is the property of 
the inventor, as much so as the manuscript 
of an author. Either may be assigned. This 
is recognized in a late statute (Act March 3, 
1839, § 7): "Where a purchase of the thing 
invented has been made prior to the applica- 
tion for a patent, he shall be held to possess 
the right to use, and vend to others to be 
used, the specific machine," etc. And this, it 
is declared, shall not be held to invalidate the 
patent. This gives the right, not only to use 



the specific machine, but to sell to others to 
be used; which gives him an interest, it 
would seem, equal to that of the patentee. 

The law requires the application for the pat- 
ent to be made by the inventor; and it should 
be issued in his name. This must, necessar- 
ily, be a part of the contract, and no objec- 
tion is perceived to it The discoverer sells 
his right, and obligates himself to obtain the 
patent. The right is in the inventor as ex- 
clusively before the patent as after it; but he 
must do no act to abandon it to the public. 
He is not protected against another inventor 
of a similar instrument or machine, at a sub- 
sequent period, nor if any one should pirate 
the thing. A patent covers these, and enables 
the patentee to sell his invention publicly, 
under its protection. 

It is a mistake to suppose that there can 
be no right of property, until application is 
made for a patent. There is no right which 
will give the inventor an action for an in- 
fringement of the invention; but the inven- 
tion, if valuable, is property which may be 
sold in the market, the inventor undertaking 
to procure a patent 

In many cases, the inventor is too poor 
to incur the expense of a patent; and, to en- 
able him to meet this expense, one-half or one- 
fourth of the right has been sold to an indi- 
vidual -who makes the necessary advances. 
Such a contract is valid. Whether the ma- 
chine is perfected or not, at the time of the 
sale, if the inventor agrees to make it perfect, 
and procure a patent, is immaterial. 

The demurrer to the second count in the 
declaration is overruled. 
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RAVERTY et ux. v. FRIDGE et al. 

[3 McLean, 230.] i 

Circuit Court, D. Ohio. July Term, 1843. 

Deeds— Wife's Acknowledgment — Relinquish- 
ment of Dowek — Formal Defects. 

1. All the substantial requisites of the stat- 
ute must be complied with, in taking a relin- 
quishment of dower. 

2. The legislature may remedy a mere formal 
defect of deeds previously executed. 

[Cited in Chesnut v. Shane, 16 Ohio, 609; De 
Moss v. Newton, 31 Ind. 221.] 

3. Dower is often claimed under circumstan- 
ces of great injustice. 

[This was an action at law by Raverty and 
wife against Fridge and others.] 

,i [Reported by Hon. John McLean, Circuit 
Justice.] 
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Mr. Fox, for plaintiffs. 

Storer & Riddle, for defendants. 

OPINION OF THE COURT. The ques- 
tion in this case is, whether a deed has been 
duly acknowledged by the wife of Raverty? 
Two objections are made to the validity of 
the acknowledgment 1. That there was no 
separate examination. 2. That it does not 
appear that the contents of the deed were 
made known to the wife, as the statute re- 
quires. On looking at the acknowledgment, 
we think it does sufficiently appear that there 
was a separate examination. As regards the 
second point, it was held in Connell v. Con- 
nell, 6 Ohio, 353, that to bar the dower of the 
wife by a deed executed under the act of 1805, 
it is necessary that the certificate of acknowl- 
edgment should show the wife was made ac- 
quainted with its contents. In consequence 
of that decision, it is supposed the act of the 
9th. of March, 1835 [vol. 33, Laws Ohio, p. 49], 
was passed, which provided, "that any deed, 
mortgage, or other instrument of writing, 
heretofore executed in pursuance of law, by 
husband and wife," shall convey dower, al- 
though the magistrate "shall not have cer- 
tified that he read or made known the con- 
tents of such deed," &c. The act of the 1st 
of May, 1818, also required, "that the deed 
should be read, or the contents thereof be 
made known to the wife." In Brown v. Far- 
ran, 3 Ohio, 142, it was decided that every 
essential requisite must appear in the certif- 
icate, or be fairly inferrible from it; and that 
a defect cannot be supplied by parol proof. 
It does not appear from the certificate of the 
officer that in taking the acknowledgment of 
Mrs. Raverty he made known to her the con- 
tents of the deed, and the question is, wheth- 
er the act of 1835 cures such defect? 

It is the province of a state legislature to 
regulate the conveyance of real estate. The 
form and effect of the conveyance it may de- 
termine; and the only objection to the above 
act is, that it has a retrospective effect. It is 
clear, that the act of 1835 does not impair the 
contract, and it is not, therefore, in conflict 
with the constitution of the Union. It gives 
effect to the intention of the parties, by re- 
lieving from a mere informality, which, un- 
der the decision of the supreme court of Ohio, 
reported in 6 Ohio, was fatal to the validity 
of the acknowledgment. The act then, in- 
stead of impairing the deed, gave effect to 
It, as the parties intended. The act was 
remedial, and in violation of no constitu- 
tional right. All experience shows that 
claims of dower, for informality in the ac- 
knowledgment, are often made under circum- 
stances of great injustice. After the hus- 
band has received the full value for the land, 
the sale of which was equally beneficial to 
the wife, yet dower is claimed after the death 
of the husband, not on any ground of merit, 
but merely because the certifying officer who 
took the acknowledgment, either from igno- 
rance or inattention, omitted to state that the I 



contents of the deed were made known to 
her; or for some other equally "unimportant 
matter. If there has been fraud or imposi- 
tion on the wife, in the relinquishment of her 
dower, the courts should be open to her when- 
ever she may choose to apply for redress. 
But where she consented to a bona fide sale, 
and went before a magistrate to acknowledge 
the deed and relinquish her dower, and the 
magistrate certifies that she duly acknowl- 
edged it, relinquishing her dower, it should 
be held sufficient In all my experience, I 
have never known an instance of fraud or 
imposition on a feme covert, in procuring her 
relinquishment of dower. But I have known 
numerous instances where dower has been 
claimed and recovered, under circumstances 
that might be characterised as legal swind- 
ling. There is an affected sympathy evinced 
in such cases, by the legislature and the 
courts, which I have always thought was 
misplaced. Such, however, has been the 
course of decisions on this subject, that no 
change can be expected, except through the 
act of the legislature. The defect of the ac- 
knowledgment before us is remedied by the 
act of 1835. 

[See Case No. 11,587.] 
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RAVERTY et ux. v. FRIDGE. 

[3 McLean, 245.] i 

Circuit Court, D. Ohio. July Term, 1843. 

Deeds — Wife's Acknowledgment — Separate 
Examination— Statutory Requirements. 

1. The separate examination of a feme covert, 
as required by the statute, is indispensable; but 
the very words of the statute need not be used 
by the certifying officer. 

[Cited in Rogers v. Woody, 23 Mo. 550.] 

2. If, in this respect, the requisites of the 
statute are substantially complied with, it is 
sufficient. 

[Cited in Kavanaugh v. Day, 10 R. I. 395.] 

[This was an action by Raverty and wife 
against Fridge. See Case No. 11,588.] 

LEAVTTT, District Judge. This is an ac- 
tion of ejectment; and the defendant, as a 
part of his proof of title to the premises in 
dispute, relies on a deed executed by Peter 
Casells and wife, to John F. Keys, acknowl- 
edged by the grantors, the 3d day of July, 
1818. And it is admitted by the counsel for 
the plaintiff, that if this deed is a valid con- 
veyance, they have no legal claim to a re- 
covery in this action. This deed is objected 
to, on the ground, that the certificate of its 
acknowledgment is defective, as not con- 
forming to the requisitions of the statute of 
Ohio, passed in January, and which took ef- 
fect the 3d of May, 1818, and under which, 
the deed in question was executed and ac- 



i [Reported by Hon. John McLean, Circuit 
Justice.] 
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knowledged. It is insisted, that tlie cer- 
tificate does not set forth, with sufficient cer- 
tainty, that there was a separate acknowl- 
edgment of the execution of the deed, by the 
wife of the grantor, as required by the stat- 
ute. The magistrate, in his certificate of ac- 
knowledgment, after setting f orth the appear- 
ance of the husband and wife before him, 
proceeds thus: "The said Clarissa, being ex- 
amined separately and apart from her hus- 
band, and acknowledged the above indenture 
to be her voluntary act and deed, for the 
uses and purposes therein mentioned." The 
statute of 1818, relating to the execution and 
acknowledgment of deeds, requires that they 
snail be signed and sealed by the grantors, 
and be acknowledged before, and attested by, 
two subscribing witnesses, and shall also be 
acknowledged before a judge or justice of 
the peace; and, when the grantors are hus- 
band and wife, it is made the duty of the of- 
ficer, taking the acknowledgment, to exam- 
ine the wife separate and apart from her hus- 
band, and to read, or otherwise make known 
to her, the contents of the deed; and if, on 
such examination, she' shall declare, that she 
voluntarily, and by her own free will and 
accord, and without any fear or coercion 
from her husband, did and now doth ac- 
knowledge the signing and sealing thereof, 
he is required to certify the same. 

It is quite obvious, that this certificate is 
loosely and unskilfully drawn; but it cannot 
be regarded as a nullity, if there has been a 
substantial compliance with the requirements 
of the statute. In the case of Brown v. Far- 
ran, 3 Ohio, 140, the certificate of acknowledg- 
ment was similar to the one now under con- 
sideration. It set forth the examination of 
the wife, apart from her husband, but did 
not state, that the wife, on such separate 
examination, acknowledged the execution of 
the deed. Nor was it certified, that the wife, 
on her separate examination, declared that, 
"she voluntarily and of her own free will 
and accord, and without any fear or coer- 
cion of her husband," signed, sealed, and ac- 
knowledged the deed; but the court held, 
that the presumption of undue influence on 
the part of the husband, was fairly exclud- 
ed, by the facts set out in the certificate, and 
that it showed a substantial compliance with 
the statute. In the case referred to, the court 
say: "If the certificate contain the substance 
of the law, it is sufficient;" and it is added: 
"It evidently appears from the certificate on 
this deed, that the wife was examined apart 
from her husband, that she acknowledged the 
deed, and admitted it to be voluntary on her 
part." The cases in 7 Ohio, 353, and 8 Ohio, 
120, are confirmatory of the decision in 
Brown v. Farran. And. in conformity with 
these cases, the principles of which are in 
entire accordance with the views of this 
court, we hold the certificate before us, to 
be substantially in compliance with the stat- 
ute. Although it does not state explicitly that 
the wife acknowledged the signing and seal- 



ing of the deed, on her separate examination, 
and that such signing and sealing, was with- 
out any undue influence on the part of her 
husband; yet, as it does appear, that she 
was examined apart from her husband, the 
court may well presume, in the absence of 
any facts warranting a contrary inference, 
that the examination was conducted in ac- 
cordance with the provisions of the statute. 
To use the language of the court, in the case 
in 8 Ohio, before referred to, "the certificate 
admits of no sensible interpretation except 
that which shows the essential requisites of 
the law were complied with." 

The objection to the cextificate of acknowl- 
edgment, based on its omission to set out, 
that the contents of the deed were made 
known to the wife, which was expressly re- 
quired by the act of 1818, is obviated by the 
act of March 9, 1S35. Swan's St. p. 269. It 
was the object of this statute to give valid- 
ity to deeds previously executed, in the cer- 
tificate of the acknowledgment of which the 
defect first stated should occur. The deed 
in question being sustained, judgment must 
be entered for the defendant. 



Case No. 11,588. 

RAWLE v. PHELPS. 

[2 Flip. 471; 9 Cent. Law J. 46; 8 Reporter, 
356; 8 N. Y. Wkly. Dig. 551.] * 

Circuit Court, E. D. Michigan. June 16, 1879. 

Removal of Causes— Citizenship— Change op 
Residence Pendente Lite. 

A cause cannot be removed to the federal 
court under the act of 1875 [18 Stat. 470], un- 
less the citizenship, required by the act, existed 
at the time of the commencement of the suit in 
the state court. 

[Disapproved in Curtin v. Decker, 5 Fed. 
385.] 

(This was an action by Henry Rawle 
against John Phelps.] 

On motion to remand to the circuit court 
for the county of Macomb. The suit was be- 
gun in the state court November 8, 1878; and 
the petition for removal, under the act of 
1875, was filed February 11, 1879- When the 
suit was commenced, "it appears that both 
parties were citizens of Michigan, but the 
petition for removal and the affidavits made 
in opposition to his motion showed that the 
defendant became a citizen of Wisconsin be- 
tween these two dates. The question was, 
whether, under the act of 1875, the parties 
must be citizens of different states at the com- 
mencement of suit. 

Mr. Stanley, for complainant 
Mr. Phelps, for defendant 

BROWN, District Judge. So far as cases 
originating in the federal courts are concern- 
ed, it is perfectly well settled that the requi- 

i [Reported by William Searcy Flippin, Esq., 
and here reprinted by permission. 8 Reporter, 
356, and 8 N. Y. Wkly. Dig. 551, contain only 
partial reports.] 
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site citizenship must exist at the commence- 
ment of the suit, and that the subsequent re- 
moval of the non-resident party to the state 
where the suit is pending, will not oust the 
jurisdiction. In Morgan's Heirs v. Morgan, 2 
"Wheat. [15 U. S.] 290; Mollan v. Torrance, 9 
Wheat. [22 U. S.] 537; and in Dunn v. Clark, 
8 Pet [33 U. S.] 1, this rule was carried so 
far as to sustain a bill to enjoin a judgment 
against a resident trustee under the will of a 
non-resident plaintiff. See, also, Clarke v. 
Matthewson, 12 Pet. [37 TJ. S.] 164. 

Such being the general policy of the law, it 
would seem, by parity of reasoning, that 
where both parties are citizens of the same 
state at the time the suit is commenced, the 
subsequent removal of one of them to an- 
other jurisdiction, ought not to change the 
status of the case, or confer a right of trans- 
fer to the federal court; at least, such con- 
struction ought not to be given, unless the 
words of the statute are clear and explicit. 
A reversal of a policy adopted at the forma- 
tion of the government and continued for 
seventy-five years, ought not to be inferred 
from, doubtful or ambiguous words. The ob- 
servations of Mr. Justice Miller in Johnson 
v. Monell [Case No. 7,399] are pertinent here: 
"This is such a wide departure from the re- 
strictions by which congress had heretofore 
guarded the right of removal, and the propo- 
sition that a party instituting the litigation 
in a state court, and pressing it to the point 
here mentioned, can, by his own voluntary 
change of residence, acquire a right to remove 
the case from the forum of his own selection, 
is so startling, that nothing short of the clear- 
est evidence that congress had both the power 
and the intention to grant such a right, will 
justify this procedure." 

Under the act of 1789 [1 Stat. 73] it was 
held, in Insurance Co. v. Pechner, 95 U. S. 
383, that the petition for removal must show 
affirmatively that the plaintiff was a citizen 
of another state at the time the suit was com- 
menced. It is true the court decided the 
question upon a technical construction of the 
statute, and did not undertake to state what 
its opinion would be under the subsequent 
acts, and the case is therefore not a con- 
trolling authority here. But a careful exami- 
nation of the language of the two acts satis- 
fies me that there is no substantial difference 
between them. The act of 1789 provided that 
"if a suit be commenced * * * by a citi- 
zen of the state in which the suit is brought, 
against a citizen of another state * * * 
and the defendant shall, at the time of enter- 
ing his appearance in such state court, file 
a petition, etc." The act of 1S75 provides that 
"any suit, etc., now pending or hereafter 
brought in any state court, where the mat- 
ter in dispute exceeds * * * the sum of 
?500 and * * * in which there shall be a 
controversy between citizens of different 
states, etc., either party may remove." There 
is certainly no distinction between the words 
"commenced" and "brought" The use of the 
20FED.OAS. — 21 



word "exceeds" in the present tense, obvi- 
ously refers to the time the action is brought 
The words "shall be a controversy" are some- 
what equivocal, but 1 think they should be 
regarded as controlled by the previous word 
"exceeds" and should be construed in connec- 
tion with it. There would be no reason for 
holding that the jurisdictional test as to 
amount should be applied to the time when 
the suit is begun, and the test as to citizen- 
ship to a subsequent time. The fact that the 
statute of 1875, as well as those of 1866 [14 
Stat. 306] and 1867 [14 Stat. 55S], extends 
the time within which the petition may be 
filed, proves nothing as to the time when the 
requisite citizenship should exist. If it did 
then the supreme court should have decided 
in the Pechner Case that it was sufficient 
if the petition showed the defendant to be a 
non-resident corporation, at the time of enter- 
ing its appearance in the state court 

For these reasons it seems to" me quite 
clear that the act was never intended to give 
a party the right of ousting the jurisdiction 
of a state court, which has once lawfully at- 
tached, by removing to another state. It 
would practically put it in the power of 
either party to any suit in a state court in- 
volving over $500, to transfer his case to the 
federal court, by acquiring a residence in an- 
other state pending the litigation. 

My attention has not been called to any 
case under this act arising in the federal 
court, where the exact question has been de- 
termined, though it would appear by the sylla- 
bus in Phoenix Life Ins. Co. v. Saettel [33 
Ohio St. 27S], that the supreme court com- 
mission of Ohio have expressed views ad- 
verse to the position here taken. 

In Indianapolis, B. & W. Ry. Co. v. Risley, 
50 Ind. <50, the supreme court of that state 
held that there was no difference in regard 
to the time when the requisite citizenship 
must exist, between the act of 17S9 and those 
of 1866-67, under which it was held that the 
petition must aver that the parties were citi- 
zens of different states at the time the suit 
was begun. The act of 1S67 is like that of 
1875 except in the use of the words "in which 
there is a controversy," instead of "in which 
there shall be a controversy." As before ob- 
served, I think this difference quite immate- 
rial. A like ruling to that in Indiana was 
made by the supreme court of Massachusetts 
in Tapley v. Martin, 116 Mass. 275. 

I do not regard the decision in the case of 
Johnson v. Monell [supra] as necessarily in- 
consistent with these authorities. In that 
ease the petition for removal set forth that 
the plaintiff was a citizen of Iowa when the 
suit was brought in the state court; that he 
became a citizen of Nebraska, of which the 
defendant was also a citizen, while the suit 
was pending, and was so when it was tried, 
and that after this, by a voluntary change of 
residence, he became, and at the time he 
made his application for the transfer of his. 
case to the federal court, was again a citf- 
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zen of the state of Iowa. The petition for 
removal was made after the ease had been 
tried in the state court and a new trial grant- 
ed. While the reasons given for sustaining 
the jurisdiction of the federal court are un- 
doubtedly in conflict with the views here ex- 
pressed, the order denying the motion to re- 
mand might well have been sustained by the 
fact that at the time the suit was originally 
commenced in the state court, the plaintiff 
and defendant were citizens of different 
states. The plaintiff might have begun his 
suit originally in the federal court, and under 
all the authorities his subsequent removal to 
the state where it was pending would not 
have ousted the jurisdiction. This being so 
I see no reason why, if he had been a citizen 
of another state when the suit was begun in 
the state court, lie might not have removed 
it to the federal court, even though at the 
time of his petition for removal he was a 
citizen of the state where the suit was pend- 
ing. The case of McGinnity v. White [Case 
No. 8,802], is nearer in point In that case 
the suit was begun February 28, 1870, in a 
state court of Nebraska, both parties being 
citizens of the state and the amount involved 
being less than $500. The petition was un- 
der the act of 1866, and it appeared that pend- 
ing the suit in the state court, the defendant 
had in good faith become a resident of the 
state of New Jersey, and that owing to the 
long delay the interest on the amount original- 
ly involved had increased the amount then 
in controversy to over S500. Judge Dillon 
sustained the removal upon the authority 
of Johnson v. Monell, confessing doubts re- 
specting the soundness of the view, but adopt- 
ing it because it seemed equally consistent 
with the language of the act, and more con- 
sistent with the reason and purpose of it 
than the opposite conclusion. In my opinion 
the right of removal tinder such circumstances 
ought not only to be consistent with the lan- 
guage of the act, but the language ought not 
to leave the right open to serious doubt. 

The case will therefore be remanded to the 
circuit court for the county of Macomb. 

NOTE. In the circuit court of the United 
States at Memphis, Aug. 22, 1881, Hammond, 
J., decided an important question on motion to 
remand. The case was that of Woolridge v. 
McKenna [8 Fed. 650]. Woolridge, as assignee 
of McKenna, a bankrupt, brought suit in the 
state court to set aside certain conveyances of 
real estate, on the ground that they were fraud- 
ulent. To that bill he made McKenna, and his 
daughter, Maud B. McKenna (citizens of Shel- 
by county, as he alleged) parties. Whereupon, 
McKenna, the father, as next friend of the 
daughter, Maud B., petitioned for removal of 
said cause into the federal court in the name of 
said Maud B. McKenna, by himself as next 
friend, etc., alleging that said Maud B. was a 
citizen of Kentucky, etc. Judge Hammond 
rules that a father cannot by merely depositing 
his child in this or that state continue to change 
its domicile for any purpose without changing 
his own. He must relinquish and abandon his 
rights in that behalf to the child itself or anoth- 
er, or by operation of law the child's domicile 
will shift only with his own. As the affidavit 
in this particular case showed only that the fa- 



ther, a citizen of Tennessee, had placed his child 
to reside with friends in Kentucky, (permanent- 
ly as he supposed) it does not follow that he 
may not change that intention and resume pa- 
rental control, or that these friends may not 
compel him so to do by sending back the child 
to him. * * * As long as he exercises his 
legal control qua father, or has the right to do 
so, his child's domicile must be his own. The 
order declares that as Maud B. McKenna (the 
daughter) is a citizen of Tennessee, for that as 
well as other reasons of record, the cause must 
be remanded. 
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In re RAY. 

[2 Ben. 53; 7 Am. Law Reg. (U. S.) 283; 
Bankr. Reg. Supp. 44; 1 N. B. R. 203; 
6 Int. Rev. Rec. 223; 1 Am. Law T. Rep. 
Bankr. 46.] i 

District Court, S. D. New York. Dec, 1867. 

Statute of Limitations— Examination op 
Bankrupt. 

1. A debt, to be barred by limitation so as not 
to be provable in bankruptcy, as not being "due 
and payable" according to the nineteenth sec- 
tion of the bankruptcy act [of 1867 (14 Stat. 
529)], must be shown to be barred throughout 
the limits of the United States. 

[Disapproved in Re Hardin, Case No. 6,048. 
Cited, but not followed, in Re Kingsley, 
Id. 7,819; Re Cornwall, Id. 3,250; Re 
Noesen, Id. 10,288; Nicholas v. Murray, 
Id. 10,223.] 

2. Before a creditor can, under the twenty- 
sixth section of that act, apply for an order to 
examine the bankrupt, he must prove his claim ; 
but, under the twenty-second section, a creditor 
who has tendered proof of a debt, which has 
not been allowed, may also apply for such exam- 
ination. 

In this ease, upon the day appointed by 
the register, on the application of Wheeler, 
Madden & Clemson, creditors, for the exam- 
ination of the bankrupt [James D. Ray] and 
his wife and other witnesses, under section 
26 of the bankruptcy act, the bankrupt ob- 
jected to the examination, on the ground that 
the claim of those creditors was barred by the 
statute of limitations of the state of New 
York, and, in support of such objection, the 
bankrupt put in before the register an af- 
fidavit and plea, for the purpose of availing 
himself of the plea and defence of such stat- 
ute. The facts were conceded by the cred- 

i [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission. 1 Am. Law T. 
Rep. Bankr. 46, contains only a partial report.] 
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itors to lie correctly set forth in the affida- 
vit The affidavit, which was made by the 
bankrupt, stated, that the claim of the cred- 
itors was filed with the assignee December 
7th, 1867, the assignee having been appointed 
September 12th, 1S67; that such claim was 
founded upon a note made by the bankrupt 
and another person, as copartners, dated at 
New York, May 1st, 1860, for §747.14, pay- 
able in eight months after date, and upon 
a balance of account against said copartner- 
ship amounting to $1,197.38, for merchandise 
purchased by it from said creditors prior to 
October, 1860; that the debtors and the cred- 
itors were all of them citizens of, and all of 
them resided within, the state of New York 
at the time such indebtedness arose or was 
contracted, and have thence continued and 
now are citizens of, and residents within, 
said state; that the credit on said indebted- 
ness expired, and the entire claim became due 
and payable, and so remained for more than 
sis years before the filing of the original pe- 
tition of the bankrupt herein; that any right 
or cause of action accruing thereon against 
said copartnership or said bankrupt, did not 
accrue within six years next before the filing 
of said petition; that, by reason thereof, the 
said claim is barred by the statute of limita- 
tions of the state of New York; that the said 
note was made and delivered at New York, 
and was payable there, and the said mer- 
chandise was purchased there, and the claim 
of said creditors was contracted there; that, 
by reason of said matters, the bankrupt took 
objection to all proceedings by said creditors 
or on their behalf in this matter, and made 
the affidavit and interposed the plea of said 
statute for the purpose of availing himself 
of such objection and of said statute as a 
defence and bar to said claim, or to its al- 
lowance as a claim, against his estate, and 
as a bar to the right of said creditors to have 
such examination; and that the bankrupt 
had in no way or manner waived, said objec- 
tion. On the foregoing facts, and on the re- 
quest of the parties, the register certified to 
the district judge, for his opinion thereon, 
the following question: Has a creditor who 
has proved his debt, but whose debt is bar- 
red by the statute of limitations of the state 
of New York, as set forth in said affidavit 
and plea, a right to examine the bankrupt 
under section 26 of the bankruptcy act? 

BLATCHFORD, District Judge. At the re- 
quest of the parties, made through the reg- 
ister, the court consented to receive written 
briefs on the question certified in this case. 
A brief has been furnished on the part of 
the bankrupt, but none on the part of the 
creditors. The questions discussed on the 
part of the bankrupt are, whether the bank- 
rupt is estopped from availing himself of 
the statute of limitations by reason of his 
having set forth the claim of the creditors 
in the schedule of creditors annexed to his pe- 
tition; whether the bar created by the stat- 



ute of New York cannot operate as a com- 
plete bar to the debt, unless it be also shown 
that the debt would be barred in all the 
states of the Union; and whether, this be- 
ing a proceeding for the relief of the debtor, 
and the discharge he petitions for being a 
matter of concession and favor, he cannot 
interpose a technical defence or objection, or 
one that does not go to the equities between 
the parties. 

It is argued, on the part of the bankrupt, 
that the placing by him of the debt upon the 
schedule to his petition is not a promise to 
pay the debt, or an admission of a willing- 
ness to pay it, or an admission that it is due, 
or an acknowledgment or recognition of its 
existence, or of an existing liability to pay 
it, from which a new promise may be infer- 
red, the fact that the debt is named in a pro- 
ceeding, the sole purpose of which is to ob- 
tain a discharge from all liability on the debt, 
being a circumstance calculated to repel the 
presumption of an intent or promise to pay 
the debt; that, under the facts in regard to 
this debt, the creditors cannot claim the ben- 
efit of the statute of limitations of any other 
state than New York; and that the right to, 
a discharge on complying with the law is a 
legal right. The question certified is treated 
by the argument on the part of the bank- 
rupt as identical with the question whether* 
the claim in this case is provable under the 
bankruptcy act 

The twenty-sixth section provides, that the 
court may, on the application of "any cred- 
itor," require the bankrupt to submit to an 
examination upon, among other- things, all 
debts claimed from him, and all matters con- 
cerning his property and estate. The twen- 
ty-second section provides, that the court 
may, on the application of "any creditor," 
"examine upon oath the bankrupt, or any 
person tendering, or who has made proof of 
. claims, and may summon any person capable 
of giving evidence concerning such proof, or 
concerning the debt sought to be proved, and 
shall reject all claims not duly proved, or 
where the proof shows the claim to be found- 
ed in fraud, illegality, or mistake." Before a 
creditor can, under section 26, apply for an 
order to examine the bankrupt he must prove 
his claim. The words, "any creditor," in 
that section mean any creditor who has prov- 
ed his claim. It is true, that the examina- 
tion under that section may extend to an ex- 
amination concerning the claim itself. But 
an examination of the bankrupt, when de- 
sired, in regard to a claim proved -or sought 
to be proved, can take place under the twen- 
ty-second section; and the words, "any cred- 
itor," in the last clause of that section, must, 
from the language of the whole section, be 
held to mean not only a creditor who has 
proved his debt but a creditor who has ten- 
dered proof of a debt which has not yet been 
allowed, so as to authorize the latter, as well 
as the former, to apply for an examination 
nnder the twenty-second section. The order 
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for the examination in the present case is 
stated to have been made under the twenty- 
sixth section, and I must contend that it was 
not to be merely an examination in refer- 
ence to the debt claimed by these creditors. 
As their debt had been proved, they had a 
right, under section 26, to apply for the order. 
The debt being proved, and the order being 
made, the creditors have a right to proceed 
with the examination. 

The twenty-third section requires the court 
to allow all debts duly proved. But, under 
the provision in the twenty-second section, 
before quoted, the court is required to reject 
all claims not duly proved, or where the 
proof shows the claim to be founded in fraud, 
illegality, or mistake. The claim of these 
creditors must stand as proved until it is re- 
jected, either as not having been duly proved 
or as having been founded in illegality or 
mistake. If the bankrupt desires to have 
the claim rejected for any such reason, he 
must apply to the court by petition, and a 
reference will be ordered, under section 38, 
to make the examination provided for by 
section 22. 

I might content myself with answering' the 
question certified, by saying that a creditor 
who has proved his debt has a right to ex- 
amine the bankrupt under section 26 of the 
act, although his debt may appear to be bar- 
red under the circumstances set forth in this 
case. But what is really desired by the par- 
ties is a decision whether the debt in this 
case is one which ought to be rejected as be- 
ing barred by the statute of limitations of 
New York. 

The bankruptcy aet is silent as to the oper- 
ation of any statute of limitation. The nine- 
teenth section provides, that "all debts due 
and payable from the bankrupt at the time 
of the adjudication of bankruptcy," may be 
proved against his estate. This language is 
broad enough, on its face, to include all debts, 
no matter of how long standing. I have not 
met with any decision under any former 
bankruptcy act of the United States on the 
question presented. But in England it has 
always been held, under the bankruptcy law, 
that a debt which cannot be recovered in an 
action, against a plea of the statute of limit- 
ations, cannot be proved in bankruptcy. Ex 
parte Dewdney, 15 Ves. 479; In re Clendin- 
ing, 9 Ir. Eq. (N. S.) 287. And in England a 
dividend paid on such a debt was ordered to 
be repaid. Ex parte Dewdney, ubi supra. 
The principle involved is, that the debtor is 
under no obligation to pay such a debt, and 
that, therefore, it cannot be said to be "due 
and payable." The rule in England con- 
tinues to be the same and the ground on 
which it is put by elementary writers is, that 
the bankrupt has no option as to defending 
or not defending a claim against his estate 
in bankruptcy, save through the action of the 
assignee, and the assignee is bound, in the 
interest of the body of creditors, to set up 
any legal defence which the bankrupt could 



have set up if he were not bankrupt. 1 
Archb. Bankr. Law (by Griffith & Holmes, 
Ed. 1S67) p. 533; 2 Dor. & M. Bankr. p. 7S7. 
I think that is the proper rule, and that, un- 
der section 19 of the bankruptcy act, no debt 
can be considered "due and payable" which 
is barred by limitation, and that a debt so 
barred cannot be proved in bankruptcy. 

Is the debt in the present case so barred? 
The Code of Procedure of New York pro- 
vides (sections 74, 91) that a civil action on 
causes of action such as those in this case, 
can only be commenced within six years 
after the causes of action accrued, but that 
the objection that the action was not com- 
menced within the time limited can only be 
taken by answer. The whole scope of the 
statute is one affecting the remedy merely, 
and not the contract. A complaint setting 
out a cause of action which appears to have 
accrued more than six years before the ac- 
tion was commenced, is not objectionable 
on its face or open to a demurrer. The de- 
fence of the limitation must be set up by an- 
swer. If it is not so set up, it is waived. 
Now, the distinction between a law which 
affects the rights and merits of a contract, 
and extinguishes it and makes it null and 
void as the result of a prescription or limita- 
tion, and a law which does no more than 
limit the time within which an action must 
be brought upon the contract in the courts 
of the country which enacts the law, is well 
settled. A law of the latter description is 
wholly confined to the country enacting it. 
A law of the former description may, under 
certain circumstances, so affect the contract 
and its construction as to be capable of be- 
ing invoked as a bar to an action on it in 
another country. Huber v. Steiner, 2 Bing. 
N. 0. 202; Story, Confl. Laws, § 582. The 
statute of limitations of New York goes ex- 
clusively to the remedy in the courts of New 
York, and could never be invoked as a bar 
to an action in another state on the contracts 
in question in this case. This principle is 
sought by the creditors in this case to be ap- 
plied to their claim, and they insist, that, as 
they would have a right, notwithstanding 
anything found in the law of New York, to 
sue the bankrupt on their claim if they find 
him within the jurisdiction of another state, 
they ought not to be deprived of the privi- 
lege of proving their claim in bankruptcy 
under a law of the United States, whose oper- 
ation is co-extensive with the limits of the 
United States, unless it is shown that. the 
claim is barred throughout the limits of the 
United States. The English bankruptcy law 
is co-extensive, as to territorial operation, 
with the English statute of limitations. The 
bankruptcy aet of the United States operates 
in all the states as well as in New York. Un- 
der these circumstances, I think, that a debt, 
to be barred by limitation, so as not to be 
provable under the bankruptcy act, as not 
being "due and payable," must be shown to 
be so barred throughout the limits of the 
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United States. I am the less reluctant to 
hold this view, because a contrary rule would 
have an effect which the counsel for the bank- 
rupt in this case seems to have entirely over- 
looked. By section 32 of the bankruptcy act, 
a discharge under it discharges the bankrupt 
from all debts and claims which are by the 
act made provable against his estate (except 
such as are excepted by section 33); and, 
by section 34, it is declared, that the dis- 
charge shall, with such exception, release the 
bankrupt "from all debts, claims, liabilities 
and demands which were or might have been 
proved against his estate in bankruptcy." 
If it be held that the debt in this case can- 
not be proved against the estate, it will not 
be discharged, and it will stand against the 
bankrupt. If he shall hereafter be sued on 
it in another state, the discharge in bank- 
ruptcy will be no defence to such suit, if 
it appears that, on a direct adjudication, the 
creditors were refused permission, by the 
court in bankruptcy, to prove their claim, 
on the ground that it was not provable be- 
cause it was barred by the statute of limita- 
tions of New York, and that statute will be 
no defence to such suit. The effect of ap- 
plying, in this case, the views contended for 
on the part of the bankrupt, would be very 
disastrous to his interests. The schedules to 
his petition disclose the names of 324 cred- 
itors, whose aggregate debts, as set forth 
therein, amount to over $120,000. Of these 
creditors, 235 are set down as residing in the 
state of New York. Of the entire amount of 
debts, some §30,000 have been put into the 
shape of judgments. The rest appear to 
have been all of them past due for more than 
six years at the time the petition in bank- 
ruptcy was filed, and to be simple contract 
debts. The same rule that would exclude 
the debt in question here from being prova- 
ble, would exclude others, probably the debts 
of all the 235 creditors who reside in New 
York, possibly the debts of all the 324, ex- 
cept those in judgment. Thus the bankrupt 
would, by his discharge, secure a discharge 
from but a meagre fraction of his debts. In. 
the present case, 10 debts have been proved, 
amounting, in the aggregate, including the 
debt in question here, which is proved at §2,- 
897.29, to a little over $13,500. These debts 
are all of them in the same category. They 
are simple contract debts, not in judgment, 
and were all of them due and payable more 
than six years before the filing of the peti- 
tion in bankruptcy in this ,case. If they 
should be held to be not provable against 
the estate of the bankrupt because they were 
barred by the statute of limitations of the 
state of New York at the time such petition 
was filed, and yet should be held, under sec- 
tion 34 of the act, to be discharged by a dis- 
charge in this case, because they were in 
fact proved against the estate, and all the 
other unproved simple contract debts should 
be held not to be discharged because they 
were not proved, and because, having been 



due and payable for more than six years be- 
fore the filing of such petition, they were 
not provable, the result would be that the 
debts in judgment, amounting to §30,000, and 
the debts proved, amounting to §13,500, would 
be discharged, while the remainder of. the 
debts, amounting to nearly §SO,000, would 
be unaffected by the discharge. This is cer- 
tainly a result whieh the bankrupt cannot 
be supposed to be aiming at by his proceed- 
ings in bankruptcy, or by taking the objec- 
tion that the debt in question here is not 
provable against his estate. And yet it is a 
result which must inevitably follow, if the 
views urged on his behalf are sound. I do 
not think that any interpretation of the act 
ought to be admitted which can work out 
any such result, if any other interpretation 
is fairly to be deduced from its provisions. 
It is not to be presumed that a beneficent 
statute like this, whieh was designed to re- 
store to the pursuits of trade and business, 
for the benefit of the whole country, energies 
which have been crippled hy misfortune, is 
so hampered in its operation as not to extend 
to the discharging of a simple contract debt 
which has been past due for more than six 
years. The provision in section 19, that "all 
debts due and payable from the bankrupt" 
may be proved, is broad enough to include 
all debts, no matter how old, for the recovery 
of which, but for a discharge under the act, 
the bankrupt can be sued anywhere within 
the territory where the discharge will oper- 
ate; and no provision is found in the act 
which destroys the provability of a debt be- 
cause it is barred by the statute of limita- 
tions of one state. 

These views dispose of the question pre- 
sented in the certificate from the register, 
without the necessity of deciding on any of 
the other points raised. But I ought to say, 
that I am not satisfied, that the setting forth 
of a debt in a schedule to a voluntary peti- 
tion in bankruptcy, can have the effect of 
destroying a bar which has come into opera- 
tion in regard to the debt by virtue of a stat- 
ute of limitations. 



Case "No. 11,590. 

RAY v. DONNELL et al. 

[4 McLean, 504; i 6 West Law J. 529.] 

Circuit Court, D. Indiana. May Term, 1849. 

Slavert — Action for Harboring Fugitive 

Slaves — Knowledge, — Removal op 

Slaves — Evidence— Witness. 

1- .An action against one or more persons, for 
harboring or secreting fugitives from labor, 
whether brought for the penalty or the value 
of the slaves, is founded on the constitution of 
the United States and act of congress [of 1793 

\JL btat. qOa)J. 

2. In such an action, the plaintiff must prove 
the ownership of the slaves, and that they es- 
caned from his service. 



i [Reported by Hon. John McLean, Circuit 
Justice.] 
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3. A removal of the slaves from the place 
where they had heen secreted with the view of 
returning them to their master, so that they 
were enabled to escape from the pursuit of the 
master, is a harboring and secreting of them 
within the act of congress. 

4. The circumstances under which they were 
removed, may be sufficient to show that the 
person removing them, had knowledge that they 
were fugitives from labor. 

5. The evidence must preponderate in favor 
of the plaintiff, to authorize a verdict for him. 

6. "Whether a verdict for the plaintiff extin- 
guishes his right to the fugitives, is not a ques- 
tion for the jury. They are to give damages for 
the injury done to the plaintiff by the acts of the 
defendants. And if by such acts, the services 
of the fugitives have become lost to the plain- 
tiff, the value of these services will be the 
damages sustained. 

7. Where the credibility of a witness is so im- 
peached as to create strong doubts as to the 
truth of his testimony, the jury may decide the 
controversy on the other evidence in the case. 

8. Where the general character' of a witness 
has not been impeached, though he may have 
been contradicted by other witnesses, his gen- 
eral good character can not be proved. 

At law. 

Marshal & Davidson, for plaintiff. 
Smith & Stevens, for defendants. 

OPINION OF THE COURT. Gentlemen of 
the Jury: This action is founded upon the 
constitution of the Unifed States, and the act 
of congress of 1793. As in other and similar 
eases, the provisions of the constitution and 
of the act should be considered by the jury. 

The second section of the fourth article of 
the constitution provides, that "no person 
held to service or labor in one state, under 
the laws thereof, escaping into another state, 
shall, in consequence of any law or regula- 
tion therein, be discharged from such serv- 
ice or labor; but shall be delivered up on 
claim of the party to whom such service or 
labor may be due." By the third section of 
the above act, respecting "fugitives from 
labor," it is declared, "that when a person 
held to labor in any of the United States, 
etc., under the laws thereof shall escape into 
any other of the said states, the person to 
whom such labor is due, his agent, . or at- 
torney, may seize and arrest any such fugi- 
tive," etc. And the fourth section provides, 
that, "when any person shall knowingly and 
willingly obstruct or hinder such claimant, 
his agent, or attorney, in so seizing or arrest- 
ing such fugitive from labor, etc., or shall 
harbor or conceal such persons, after notice 
that he or she was a fugitive from labor as 
aforesaid, shall, for either of said offenses, 
forfeit and pay the sum of five hundred dol- 
lars, etc.; saving, moreover, to the person 
claiming such labor, or service, his right of 
action for, or on account of, the said injuries, 
or either of them." 

This action is not brought for the penalty 
under either of the above provisions, but for 
the value of the slaves. That the plaintiff re- 
sides in Kemble county, Kentucky, was the 



owner of the woman Caroline and her four 
children, Frances, John, Amanda and Henry, 
and that they esca'ped from his services on 
Sunday evening the 31st October, 1847, is 
proved by John W. Coleman, and William 
Ray, the son of the plaintiff. They described 
the woman as about thirty-five years of age, 
of a dark color, and the children as of light 
complexion, the youngest being the darkest. 
On Monday evening the fugitives were dis- 
covered by Woodson Clark, a witness, near 
Clarksburgh, Indiana, in a house nearly filled 
with clover hay, on Peyton's farm, which ad- 
joined that of the witness. His attention was 
drawn to the house by hearing some one 
coughing, and he there found the woman and 
her children. She stated to him that she be* 
longed to Ray, and the witness then recogniz- 
ed them, having seen the woman and some 
of the children at Ray's, who kept a public 
house, at the seat of justice in Kemble coun- 
ty. The witness took the fugitives to his own 
house, and from thence they were taken by 
his son, who lived near, and to secure them 
they were placed in a fodder house near the 
stable. The professed object in secreting 
the fugitives was, to detain them for their 
master, to whom Woodson Clark despatch- 
ed a messenger. On the same evening the 
fugitives were removed from the fodder 
house, and by that means made their escape. 
Their master, it seems, has never recovered 
them. And the important question is, who 
aided them in their escape from the place of 
concealment. 

Judge Hopkins states that early in Novem- 
ber, 1847, Luther A. Donnell, the defendant, 
Robert Hamilton and Cyrus Hamilton, made 
complaint to him that Woodson Clark had cer- 
tain colored persons concealed in his house, 
who did not belong to the neighborhood, and 
a writ of habeas corpus was applied for by 
Donnell to bring them before the judge. The 
writ was allowed, and they were directed by 
the judge to apply to Hamilton, a respecta- 
ble lawyer at Greensburgh, the seat of jus- 
tice for the county, who acted as deputy 
clerk, and request him to make out the writ. 
On Monday evening, the 1st of November, 
Coleman, Ray and others who were in pur- 
suit of the fugitives, arrived at Greensburgh. 
And after taking refreshments, making in- 
quiries respecting the fugitives, they set out 
for Clarksburgh in company with Joseph Mc- 
Kinney, at about eight o'clock in the evening. 
After riding about nine miles, hearing the 
tramp of horses in their rear, traveling at a 
rapid rate, they halted under a shade, at one 
side of the road. Two men passed them rid- 
ing on a fast trot, with a passing salutation. 
Having had their suspicions excited, Mr. Mc- 
Kinney and his company resolved to keep 
pace with them. MeKinney knew that Don- 
nell was in Greensburgh when they left it, 
and he afterwards found that Donnell was 
one of the men who passed them, and that 
Robert Hamilton was the other. They trav- 
eled together a short distance, when, after 
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a consultation between the two, Donnell 
turned" off the road, but Hamilton continued 
about two miles further and then turned 
about. This was between twelve and one 
o'clock at night Hamilton left them about 
three quarters of a mile from Woodson 
Clark's. 

John Emry says that on Monday evening, 
November 1st, 1847, Donnell put into his 
hands, between midnight and daylight, a 
writ of habeas corpus. Witness was a con- 
stable, and acted as deputy sheriff, and he ac- 
companied Donnell immediately to Woodson 
Clark's; on the same night, Woodson Clark 
states, at about three o'clock, Luther Don- 
nell, Emry, a constable, William Hamilton, 
one of the defendants, and his brother Robert 
came to his house. Donnell said to him that 
he had a warrant to search his house for cer- 
tain negroes; the witness lighted a candle, 
showed him through the house, and not find- 
ing any one, Donnell said to Hamilton: They 
are not here; they must be at one of the sons 
of the witness. They left in the direction of 
his son Richard's house, Donnell saying to 
Hamilton, the other defendant, that he would 
have them that night, and they rode ahead 
of the witness and others, who for some dis- 
tance went the same road. Richard Clark's 
house was one mile and a quarter, as the 
road ran, from that of his father's. Richard 
Clark swears that on Monday evening, the 
fugitives being in his fodder house, he kept a 
watch to -see who might attempt to remove 
them. His intention was, as he states, to 
retain the fugitives that they might be re- 
turned to their master. Between three and 
four o'clock on Tuesday morning, the witness, 
being on the watch, saw two men approach. 
To prevent his being observed he hid himself 
in the fence corner. The moon had risen an 
hour and a half or two hours, and gave con- 
siderable light. The men entered the fodder 
house, and in a few minutes came out with 
the woman and her children, passing close 
by the place where the witness was conceal- 
ed, on the opposite side of the fence. They 
passed between him and the moon, and he 
saw them so distinctly as to satisfy himself, 
that they were Donnell and William Hamil- 
ton, the defendants. Donnell was nearest 
him, and he is more confident as to him than 
as to Hamilton. Donnell was carrying the 
youngest child. On cross examination the 
witness said, possibly, he might have been 
mistaken as to the persons, but he was sat- 
isfied in his own mind that he was not. Don- 
nell wore a mixed jean frock coat. The 
houses of the witness and Donnell's are about 
one fourth of a mile distant from each other. 
At the date of these transactions Peter Noel 
lived with Donnell, and he states that Don- 
nell told him that he had placed negroes 
around Woodson Clark's house, at the time 
of his being there with the search warrant. 
Emry, a witness, saw the negroes around 
the house of Clark. Donnell told Noel if it 
had not been for him the fugitives would 



have been safe with their master. On Mon- 
day, while Donnell was absent at the Sand- 
wich meeting house, three or four negroes 
called at his house to see him. Shortly after 
Donnell's return home in the. evening, he left, 
as he afterward informed the witness, for 
Greensburgh, to obtain a search warrant for 
the negroes. Donnell was absent on Monday 
night, and did not return home until about 
half an hour before Tuesday morning. On 
Tuesday morning William Hamilton break- 
fasted with Donnell, and they left Donnell's 
house together, between eight and nine o'clock 
on that morning. Witness heard Donnell say 
that the negroes belonged to Ray; at what 
time this was said he does not remember. Aft- 
er breakfast, and before they left Donnell's 
house, witness heard Hamilton say to Don- 
nell, we will go to Clarksburgh, and baffle 
the men there in pursuit of the negroes, until 
they could get the negroes off. Donnell said 
to the witness that he carried victuals to the 
fugitives on Tuesday, who were then on the 
road between Erookville and some other 
place. The witness, it seems, had a quarrel 
with Donnell in the fall of 1848, and also a 
quarrel with his son. 

There is some confusion, if not conflict, in 
the testimony in regard to Donnell's being 
seen, at home, at the horse mill of Snelling, 
and at other places on the road, on Tuesday 
morning. 

Granville L. Hindle lives near to Donnell. 
Witness having said that had he been there, 
he would have taken back the negroes to 
Ray, Donnell replied that witness would not 
have done so, as the children were as white 
as either of them. Robert Coleman states 
that Donnell said to him 4 "The negroes are 
safe, and Ray will never get them." 

To break the force of the evidence of the 
plaintiff, many witnesses have been called 
and examined by the defendants. Robert 
M. Stout states that while Noel was living 
with Donnell, about two months after the 
slaves were taken from Clark's, Noel asked 
witness to tell him about the negro scrape. 
The witness said, "Why do you not ask Don- 
nell?" Noel replied he had tried him, but 
could get nothing out of him. Jackson Bra- 
den heard Noel say, when inquired of why 
he did not ask Donnell about the negroes, 
that he might as well ask the old fellow as 
Donnell. Peter Noel, on being recalled, de- 
nies that he ever made the above statements 
to Robert M. Stout and Jackson Braden. 
He says the statements of Donnell were 
made to him in the presence of no other per- 
son. Robert Coleman and twelve other wit- 
nesses, being called, impeach the credibility 
of Noel. His credibility is sustained \>y about 
the same number of -witnesses. 

Robert M. Stout says that in the spring of 
1848 he heard Richard Clark say, in the pres- 
ence of Donnell, that he was satisfied, from 
Donnell's saying so, that he did not assist 
in taking the negroes out of the fodder house. 
That he had known him many years, and 



RAY (Case No. 11,590) 



[20 Fed. Cas. page 328] 



had no reason to doubt his word. Elisha 
Hobbs states, that on the Friday evening of 
the escape of the fugitives, he had a conver- 
sation with Richard Clark in regard to Don- 
nell being at his place on Monday night, 
when he said he did not know certainly that 
Donnell was there. That it was so dark that 
he could not tell a white man from a blaeli 
one. That he believed Peyton's negroes tooli 
the fugitives away, and that if Peyton did 
not take care he would have to pay for the 
negroes. James Petigrew says that he lodged 
with Richard Clark shortly after the fugi- 
tives had been removed. That Clark observ- 
ed to him there had been a good deal of 
excitement in the neighborhood respecting 
some slaves found by his father. That he, 
through false pretences, had induced them 
to come to his fodder house, with the view 
of enabling them to escape. And he ob- 
served that his father was independent in 
his circumstances, and did not need the re- 
ward for the apprehension of the negroes. 
He also said that he did not tell the colored 
persons in the neighborhood where he had 
placed the fugitives, but that they under- 
stood where the place was, and that the fu- 
gitives were removed by them. Clark said 
the negroes were not then more than half a 
mile from that place, and he must go and 
see if they were safe. Witness proposed to 
go with him, but Clark objected, as he was a 
stranger in the neighborhood, and the Ken- 
tuckians were about. Clark returned about 
ten o'clock at night, and said the negroes 
were safe, and on their way to Richmond. 
He requested witness not to speak of the 
matter, as it would displease his father, and 
would be, in a pecuniary point of view, a 
disadvantage to him. And he also observed, 
if the facts were known, he might be made 
liable for the slaves. David Stout says the 
day after the negroes were taken away, or 
the next day, he met Richard Clark in the 
road, near his house, who inquired if he had 
seen any negroes, etc. On being answered in 
the negative, he observed that he had had a 
negro woman and children at his house the 
night before, and that the negroes came and 
took them away; but that the woman and her 
children were still in the neighborhood. Rich- 
ard Clark on being recalled says he has no 
recollection of having made the statements 
in conversations sworn to "by Robert M. 
Stout, Elisha Hobbs, James Petigrew and 
David Stout. He remembers that he con- 
versed with those persons, but denies that he 
made the remarks attributed to him. 

These are the material facts proved, on 
which you, gentlemen, are to determine this 
controversy. There seems to be no doubt 
that the fugitives were the slaves of the 
plaintiff, and that they escaped from his 
service in Kentucky. They answer the de- 
scription of the plaintiff's servants, the wo- 
man confessed that she belonged to him, 
and they were known to be his by Woodson 
Clark, who had often seen them at the plain- 



tiffs house. And in addition to this, Don- 
nell, one of the defendants, admitted that 
they belonged to the plaintiff. And there is 
no doubt that the fugitives have been lost 
to the plaintiff. The great question is, 
whether the defendants removed them from 
the fodder house or aided in removing them. 
This fact rests mainly on the statements of 
Richard Clark and Peter Noel, connected 
with the circumstances of the case. If the 
jury shall believe these witnesses, the de- 
fendants are guilty. But the credibility of 
these witnesses has been assailed. Clark is 
contradicted by his own confessions to the 
two Stouts, to Hobbs and especially to Peti- 
grew. The statements of Clark made, as 
they were to these witnesses, are wholly 
inconsistent and irreconcilable with what he 
has sworn to on the trial. This inconsist- 
ency goes not only to his acts but to his 
motives also. Prom his remarks to Peti- 
grew, it would seem that he aided in the 
removal of the fugitives, and that to ac- 
complish this object he deceived his father, 
and thereby got possession of them. And 
they were taken from the fodder house not 
by the defendants, but by other persons. 
Never in my experience have I witnessed 
so great a conflict of statements, among 
respectable witnesses. The court have re- 
fused to hear evidence in support of the 
general character of Richard Clark and his 
father, because they had not been assailed 
on that ground. They have been contradict- 
ed, but that does not enable a witness to 
offer evidence of general good character. 

The jury are the proper judges of the 
credibility of witnesses. Their statements 
are made in the presence of the jury, who 
observe their appearance and the manner of 
giving their testimony. These are impor- 
tant in enabling you to weigh the evidence, 
and to determine the credit to which the 
witnesses are respectively entitled. If con- 
flicting statements can be reconciled, it 
should be done; but where this is impos- 
sible, you must decide to whom credit is 
due. When the scale shall stand upon an 
equipoise and there is nothing in the evi- 
dence which shall incline it to the one side 
or the other, the jury will find for the de- 
fendant. And where such a balance may 
exist in regard to the credit of a witness, the 
jury will throw his statements out of the 
case, and decide upon the other evidence. 
When we look at the active^ agency of Don- 
nell in procuring the writ of habeas corpus 
and in serving it, under the denomination of 
a search warrant, in which Hamilton the oth- 
er defendant co-operated; and when they 
were known to leave the house of Woodson 
Clark together, with an expression by Don- 
nell that the negroes were at one of the 
sons of Clark's, and that they would have 
them, going in the direction of Richard 
Clark's at a late hour on Monday night, it 
is clear that they might have removed the 
fugitives, as sworn to by Richard Clark. 
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This view is strengthened by the absence of 
Donnell from his home on Monday night, 
until a short time before daylight on Tues- 
day morning; and the defendants being to- 
gether on that morning at DonnelPs, and 
their subsequent conduct, all conduce to 
show that they had a most favorable op- 
portunity of doing the act complained of. 
And they sought this opportunity, it would 
seem from the evidence, by extraordinary 
efforts, and a singular combination of cir- 
cumstances occurred which would have en- 
abled them to perpetrate the act. "Whether 
they are guilty, or not, it is for you to de- 
termine. It is no evidence that an individ- 
ual has done a wrong who had an opportun- 
ity of doing it. But if such opportunity be 
connected with circumstances, from which 
an inference may be fairly drawn, of an 
intention to do the act, and the act be done 
by some one, the opportunity of doing it 
becomes an importaut fact. 

Circumstantial evidence may prove a fact 
as satisfactorily as positive proof. And 
where the circumstances are of such a char- 
acter as necessarily to implicate an individ- 
ual, he is required to exculpate himself by 
proof. If the defendants removed the fugi- 
tives from the fodder house, and by that 
means they were enabled to escape, so that 
their services have been lost to their master, 
the defendants are liable in this form of 
action. That the defendants knew they 
were fugitives from labor, is shown by the 
confessions of Donnell, and by the circum- 
stances of the case. To suppose that they 
could have been ignorant of this knowledge, 
is to presume against all the facts in the 
case. Liability attaches from "harboring or 
concealing" the fugitives. "To harbor" is 
defined by Worcester to be, "to rescue, to 
receive clandestinely and without lawful 
authority." And to conceal is "to hide, to 
keep secret, to secrete, to cover, to disguise." 
And by Webster, "to withdraw from the ob- 
servation, to cover, or keep from sight." 

In regard to the damages, should you find 
for the plaintiff, the court have been, re- 
quested to charge you, that as a recovery in 
this case will be no bar to the plaintiff's 
claim on the fugitives, the damages should 
be nominal. I can only say. that this action 
is given in the language of the act of con- 
gress, for the injury received. And of this 
you are to judge. The services of the fugi- 
tives are proved to have been worth to the 
plaintiff, by one witness, fifteen hundred 
dollars, and by another, fifteen hundred and 
fifty dollars. Whether a recovery in this 
case extinguishes the right of the master, is 
not a matter for your consideration, but the 
amount of injury received by him, by the 
acts of the defendants. It is clear, that the 
damages recovered in this form of action, 
are not given as a penalty. The act of 
congress gives a penalty to the plaintiff of 
five hundred dollars against one who has 
secreted a fugitive from labor, with notice, 



or for hindering his arrest, or rescuing him 
after he shall have been arrested. 

Slavery is an exciting topic, in whatever 
form it. may be considered; and no political 
question can be more deeply interesting to 
any people. But it can only come before us 
judicially. Here great principles are dis- 
cussed, and acted on only as they bear upon 
the rights of litigant parties. The power to 
establish slavery, in my judgment, does not 
belong to the federal government. It is 
not found in the enumerated federal powers, 
nor can it be implied from the necessary 
exercise of any one of them; but as a right 
belonging to the states respectively, it is 
recognized. The clause in the constitution 
which has been read, and the act of con- 
gress in regard to fugitives from labor, were 
intended to cover the services of slaves as 
well as those of apprentices. From the his- 
tory of the times, we know the recognition 
of this power in the states, and in this form, 
was essential to the adoption of the con- 
stitution; and on this principle of compro- 
mise, the compact of the Union was formed. 
The constitution has made us one people,— 
a nation— a great nation;— a nation that 
stands proudly among the nations of the 
earth; and, if we shall maintain its prin- 
ciples in the same spirit which led to its 
formation, our country will be advanced to 
a height of prosperity, as far beyond that 
which we now enjoy, as our present posi- 
tion is above that which our fathers oc- 
cupied when the constitution was formed. 
If the guaranties of this fundamental law 
be - disregarded, all our hopes for the future, 
as regards the prosperity, the greatness, 
and glory of our country must perish. We 
must stand ' firmly by the principles of the 
constitution, and maintain the rights se- 
cured by it, to the citizens of the states re- 
spectively; and, whatever may be the ex- 
citement and turmoil in other places, we 
must here act calmly and deliberately, free 
from all influences which do not arise from 
the facts and law of the case. 

The jury found for the plaintiff, and assessed 
his damages at fifteen hundred dollars. 



Case Ho. 11,591. 

KAY v. LAW. 

[1 Cranch, O. C. 349.] i 

Circuit Court, District of Columbia. Oct. 
Term, 1806. 

Costs— Security for— Equitt. 

The law of Maryland respecting security for 
costs and fees does not apply to suits in equity. 

In chancery. A rule had been laid on the 
complainant to give security for fees and 
costs. 

Mr. Law, for defendant, now moved that 
the bill should be dismissed on the rule. 



i [Reported by Hon. William Cranch, Chief 
Judge.} 
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Refused. THE COURT, on considering the 
acts of Maryland on that subject, were of 
opinion that they did not apply to the court 
of chancery. 



[20 Fed. Cas. page 330] 



Case No. 11,592. 

RAT v. LAW. 

[1 Pet. O. C. 207.] i 

Circuit Court, D. Pennsylvania. April Term, 
1816. 

Maltcious Prosecution — Holding to Bail — 

Probable Cause — Evidence — 

Pleading — Variance. 

1. In an actioa for a vexatious suit, and ma- 
licious holding to bail, the records of other ac- 
tions brought by the same defendant against 
the plaintiff cannot be given in evidence. 

2. Where the declaration states, that the 
sum demanded as bail, in a suit, was indorsed 
on the writ, no other evidence to establish the 
fact, that such sum was demanded as bail, 
can be given, than the exemplification of the 
record of the proceedings. 

3. Demanding excessive bail, when the plain- 
tiff has a good cause of action, or holding to bail 
where there is no cause of action, if done vexa- 
tiously, entitles the party injured to an action 
for a malicious prosecution. If bail be not 
demanded, no such action will lie. 

[Cited in Closson v. Staples, 42 Vt. 213; Van 
Dresor v. King, 34 Pa. St. 201. Cited in 
brief in Mayer v. Walter, 64 Pa. St. 285.] 

4. The failure of the plaintiff to recover, in 
a suit instituted by him, does not establish the 
fact, that the action was vexatious or un- 
founded. 

[Cited in Brant v. Higgins, 10 Mo. 455; Pope 
v. Pollock, 46 Ohio, 369, 21 N. E. 356.] 

5. Probable cause of action in a suit, upon 
the failure to recover in which, an action for a 
malicious prosecution is instituted, is a suffi- 
cient answer to such a suit. 

This was an action [by James Ray against 
Thomas Law] for a malicious prosecution. 
The declaration stated, "that the defendant, 
maliciously, and without probable cause, 
brought an action against the plaintiff, in the 
circuit court of Maryland, upon a bill of ex- 
change for three thousand dollars, and by 
an endorsement on the writ, to hold the 
plaintiff to bail for sixty thousand dollars, 
caused the plaintiff to be kept in confinement 
for want of bail, for a great length of time, 
and to be put to great expense, &e." The 
material facts in the case were as follows. 
The defendant, having sold to one Piercy a 
lot of ground in the city of Washington, to 
build a sugar house on, took a mortgage on 
the property, for securing the purchase mon- 
ey. He afterwards made sundry advances to 
Piercy, amounting, together with the pur- 
chase money, to the sum of seventeen thou- 
sand dollars. The plaintiff also made consid- 
erable advances to Piercy, for which he took a 
mortgage on the same property; but pos- 
terior In date to the mortgage to the defend- 
ant. The defendant filed a bill in the court 
of chancery of Maryland, to foreclose his 
mortgage; and a decree was made, for a sale 

i [Reported by Richard Peters, Jr., Esq.] 



of the property, to the highest bidder. In con- 
sequence of this decree, the plaintiff, in order 
to prevent a sacrifice of this property, and 
thus endanger his security, agreed to satisfy 
the claims of the defendant against Piercy; 
and an agreement in writing was accordingly 
entered into, which stipulated, that the plain- 
tiff should draw bills of exchange, on a house 
at Bombay, in favour of the defendant, to 
the amount of seventeen thousand dollars; 
and that the defendant, at the sale of the 
mortgaged property, should bid for the same, 
to the amount of ten thousand seven hundred 
dollars; and in case he should become the 
purchaser, should hold the same, as a se- 
curity for the payment of the bills; and in 
case the same were paid, should convey the 
property to the plaintiff; until the fate of 
the bills should be known, the property was 
to be leased by the defendant to tne plaintiff, 
at the rent of one dollar per year. Previous 
to the sale, the plaintiff gave private instruc- 
tions, unknown to the defendant, to one Mor- 
gan, to attend and to bid for the property, for 
his (the plaintiff's) account; and to overbid 
the defendant, until he (the defendant) should 
have bid fifty-nine thousand dollars, when he 
was to stop. The defendant attended the 
sale, and bid the sum he had stipulated to 
bid. One La Porte overbid him, and the prop- 
erty was struck off to Morgan, the last and 
highest bidder. The trustee, appointed by 
the court of chancery to conduct the sale, de- 
manded of Morgan a bond and security, for 
payment of the purchase money at the periods 
stated in the decree; which being refused, 
he declared La Porte to be the purchaser. 
This arrangement was conformable with the 
terms of sale, declared at the time the prop- 
erty was set up; though different from the 
decree, and from the terms stated in the ad- 
vertisement. The plaintiff then filed a bill in 
the court of chancery, against the defendant 
and La Porte, for a conveyance to himself. 
The bills on India, having been returned pro- 
tested, the defendant brought an action 
against the plaintiff, upon one of them, foe- 
three thousand dollars. After many continu- 
ances, the plaintiff in that suit, who was de- 
fendant in this, was nonsuited. 

The plaintiff offered in evidence the records 
of actions brought upon other bills, which 
had been protested. This was objected to. 

BY THE COURT. The declaration in this 
case, being for a vexatious suit, and hold- 
ing to bail, in one action only; the other rec- 
ords cannot be given in evidence for any 
purpose. 

The marshal of the court, who executed the 
writ in the case, the record of which was 
read, stated that writs were delivered to him, 
at the suit of the defendant against the plain- 
tiff, upon which he arrested the plaintiff, and 
committed him to jail, for want of bail; but 
he could not be positive, whether the writ re- 
ferred to in the declaration was one of them. 
He was asked by the plaintiff's counsel, 
whether he was not directed by the defend- 
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ant, to demand bail to the amount of sixty- 
thousand dollars. This was objected to. 

BY THE COURT. Whether it is the prac- 
tice in Maryland, to endorse on the writ the 
sum for which bail is to be demanded, or to 
lis the sum, by a written order to the officer, 
does not appear. The declaration however 
states, that the sum demanded was endorsed 
on the writ; and of course the plaintiff can 
resort to no other evidence, to establish this 
fact. No such endorsement appears npon the 
writ, which is set out in the exemplification 
of the record of that suit; and if this has 
arisen from an omission of the clerk, of the 
court, who furnished the record, it was in the 
power of the plaintiff to have had it correct- 
ed. The parole evidence now offered is inad- 
missible. 

Mr. Chauncey and O. J. Ingersoll, for plain- 
tiff. 
J. It. Ingersoll, for defendant 

WASHINGTON, Circuit Justice. This is 
an action for what is called a malicious pros- 
ecution. The grounds of the action are, a 
vexatious suit, brought against the plaintiff, 
maliciously and without probable cause, and 
holding him to excessive baiL 'The law, in 
relation to actions of this nature, is not dis- 
puted in this case. Demanding excessive bail, 
although the plaintiff has a well founded 
cause of action, or holding to bail, when the 
plaintiff has no cause of action, if done for 
the purpose of vexation, entitles the party 
aggrieved, to an action for a malicious prose- 
cution. If bail be not demanded, it is unim- 
portant how futile and unfounded the action 
may be; as the plaintiff is punished by the 
payment of costs, and the defendant is not 
materially injured. Whether the suit was 
brought maliciously, and for the purpose of 
oppressing the defendant, is a conclusion to 
be drawn by the jury, from all the circum- 
stances of the case. It does not follow, from 
the plaintiff's failure to recover in the ac- 
tion, that it was brought with a view to vex, 
and improperly to injure the defendant. The 
defect in his right, might not have been 
known to the plaintiff, or the right may have 
been questionable. In such or like cases, it 
cannot be truly said, that the action was 
maliciously brought, for the purposes of op- 
pression. In this case there is no evidence 
of excessive bail having been demanded. It 
is even questionable whether any was de- 
manded in the particular case, stated in the 
declaration. From the evidence of the mar- 
shal, the jury may feel themselves at liberty 
to infer it; and in case they should do so, 
the only remaining question will be, whether 
the action was brought, without any prob- 
able cause, or not? This will best appear 
from a view of the transactions which led 
to that action. The defendant having a mort- 
gage upon the property sold to Piercy » prior 
to the one given to the plaintiff, and having 
obtained a decree for the sale of the prop- 



erty mortgaged, for the purpose of discharg- 
ing the debt due to him, it was deemed im- 
portant by the plaintiff, to prevent a sacrifice 
of the property, which a sale at auction, at 
that particular time, might have produced"; 
and for this purpose, he proposed to discharge 
all the defendant's claims against Piercy, 
provided the defendant would accept of bills 
on India for the amount. This was agreed 
to, and with a view to secure the amount of 
those bills, in case they should not be paid, 
and in case they should be paid to vest the 
legal estate in the plaintiff, for securing his 
claims against Piercy, it was agreed, that the 
defendant should become the purchaser of 
the property at the sale, directed to be made 
by the decree of the chancellor; and to this 
end, the defendant bound himself to bid to 
the amount of 10,700 dollars, and upon be- 
coming the purchaser, to rent the property to 
the plaintiff, for a trifling sum, till the fate 
of the bills should be known. Thus the de- 
fendant became the owner of these bills, for 
a full and -valuable consideration; the plain- 
tiff, for his own benefit, undertaking to re- 
deem the first mortgage, and to pay off all the 
defendant's claims against Piercy. What 
then -could have prevented the defendant 
from recovering upon those bills, they being 
returned protested, and .he the payee of them, 
for a valuable consideration? The only rea- 
son assigned is, that the defendant had not 
performed his part of the agreement, by pur- 
chasing the mortgaged property; which stip- 
ulation it is contended, was the consideration 
for which the bills were drawn. Admit a 
breach of the agreement by the defendant to 
have been made, it may well be doubted, 
whether it could have been urged as a de- 
fence in that action;' for although, by the 
agreement it was stipulated, that upon the 
purchase of the property being made by the 
defendant, the bills were to be drawn and de- 
livered, yet they were voluntarily delivered 
to the defendant, before the sale took place, 
whereby the plaintiff dispensed with the per- 
formance of the precedent consideration. But 
be this as it may, there can be no doubt, but 
that the defendant was answerable in dam- 
ages to the plaintiff, for a breach of his agree- 
ment, if indeed any was committed. Sup- 
pose then, that the plaintiff had brought such 
a suit, how would it have been met and re- 
pelled? By this unanswerable argument, 
that the plaintiff had prevented the perform- 
ance, by deputing an agent to act for him, 
and to overbid the defendant, let him bid 
what he pleased, short of the enormous sum of 
59,000 dollars. The defendant bound himself 
to bid, to the extent of 10,700 dollars. He did 
so, but Morgan, the plaintiff's agent, became 
the last bidder, and the property was knock- 
ed down to him. Thus, by his own act, he 
not only prevented the defendant from com- 
plying with his agreement, but he deprived 
him also of the security he had contemplated 
for himself, in case the bills should be pro- 
tested; and he also secured for himself, all 
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that the agreement had intended, in ease the 
bills should be paid. If the trustee chose to 
impose terms which he had no right to exact, 
and in consequence thereof to deprive, or at- 
tempt to deprive, the plaintiff of the benefit 
of the purchase, the defendant was certainly 
not answerable for it. It is therefore plain, 
that in an action by the plaintiff against the 
defendant, to recover damages for a breach 
of his contract, he must have failed; and if 
so, he clearly could not have made use of 
such alleged breach of contract, as a defence 
to the action on the bills. 

Thus it is obvious, that the defendant had 
not only probable cause of action against the 
plaintiff, which would of itself be a sufficient 
answer to this action; but, that his action 
was in all respects well founded, and that he 
must have recovered a judgment, if the 
cause had been tried. It is clear then that 
the verdict in this case, should be for the de- 
fendant. 

The plaintiff desired to be called. Nonsuit. 



RAY v. The MILWAUKEE BELLE. See 
Case No. 9,627. 

RAY (UNITED STATES v.). See Case No. 
16.124. 



Case No. 11,593a. 

Ex parte RAYMOND. 

[3 App. Com. Pat. 445.] 

Circuit Court, District of Columbia. March 27, 
1861. 

Issuance of Patents — Laches of Applicant. 

[A claimant who has suffered his claim to 
stand as a rejected application for more than 
five years, without any attempt to protect his 
rights, and then, without offering any excuse for 
the delay, files another application, has lost his 
right to procure a patent thereon.] 

[In the matter of the appeal of Lewis Ray- 
mond from the decision of the commissioner 
of patents rejecting his application for a pat- 
ent for an improvement in boat frames.] 

MERRICK, Circuit Judge. The application 
has been refused by the office, upon the 
ground that the claimant has forfeited what- 
ever rights he may originally have had by 
his unreasonable delay in prosecuting his ap- 
plication. 

The facts are that on the 24th of February, 
1853, Raymond filed his specification, which 
was twice examined, and the claim finally 
rejected on the 27th of October, 1853. He 
then had the papers returned to his attorney 
on the 11th of May, 1S54. In April, 1860, he 
returned to the patent office the specification 
and drawing, which the office refused to con- 
sider again, as having been already rejected. 
He then, on the 9th of August, 1860, made 
a new and original application, which has 
in due course been rejected, for the reason 
above stated, and this decision of the office 
is presented for my review upon appeal. 
The question raised by the appellant is no 
longer an open one in the practice of the 
office on the rulings of the judges of the 



circuit court on appeal. It was thoroughly 
considered by myself in the case of Wick- 
ersham v. Singer [Case No. 17,610] some years 
ago, and that decision has met the full appro- 
bation of Judge Morsell in Ex parte O'Hara 
[Case No. 10,464.] It was again considered 
and reaffirmed by myself in Ex parte Dede- 
ricks [Case No. 3,734]. In that case, speak- 
ing of the presumption of abandonment aris- 
ing from neglect to prosecute his case, I used 
this language: "The presumption is not ir- 
refragable. It may be explained and over- 
come by surrounding circumstances, such as 
clear proof of the extreme poverty of the ap- 
plicant, that he was led into error and de- 
lusion as to the true state and condition of 
his rights, and was actually ignorant of the 
mode and means of vindicating them, and 
as soon as the pressure of poverty was with- 
drawn, or he became aware that he had rights 
and means of establishing them, he, with 
reasonable diligence, set about their vindica- 
tion." And in the case of Wickersham v. 
Singer I said: "Should the office itself make 
a mistake in its judgment which does not 
create delusion in the mind of the party as to 
his rights, can he repose upon that mistake 
and make it operate as an indefinite excuse 
to him for delaying the further prosecution 
of his rights, either by endeavoring to con- 
vince the office by claim for rehearing of a 
palpable error, or by "resorting to the easy 
and expeditious means for revising its deci- 
sion by appeal, as the statute provides?" 

The claimant in the present case has suf- 
fered his claim to remain before the public 
as a rejected application for more than five 
years, without any attempt in the interval 
to protect his rights, and now comes for- 
ward without offering any excuse or pallia- 
tion for his long delay. In view of the prin- 
ciples which have been thus deliberately set- 
tled, and the facts presented on the record, 
I feel obliged to affirm the judgment of the 
office refusing to entertain the present appli- 
cation. 

Now, therefore, I certify to the commission- 
er of patents that, having assigned a time and 
place for hearing said appeal, and having duly 
considered the reasons of appeal and the of- 
fice's response to these reasons, I am of 
opinion that there is no error in the judgment 
of the office, and the same is hereby accord- 
ingly affirmed. 



Case Wo- 11,593. 

RAYMOND v. DANBURY & N. R. CO. 

[14 Blatchf. 133.] i 

Circuit Court, D. Connecticut. Feb. 15. 1877. 

Jury — Assessing Damages — Practice at Law. 

1. In an action of tort, in a court of the 
United States, where the defendant suffers a 
default, the plaintiff has no constitutional right 
to have the damages assessed by a jury. 

2. Such assessment is a matter of practice, 
and may be made according to the practice of 

i [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 
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the courts of the state in which the federal 
court is held. In Connecticut, such assessment 
may be made by the court. 

[This was an action by Ebenezer W. Ray- 
mond against the Danbury & Norwalk Rail- 
road Company. - Heard after default by de- 
fendant on the question of assessment of 
damages.] 

William R. Smith, for plaintiff. 

Calvin G-. Child, for defendants. 

SHIPMAN, District Judge. This is an ac- 
tion of tort, to recover damages for an in- 
jury to the plaintiff, arising from the negli- 
gence of the defendants. The defendants 
have suffered a default, and have thereby ad- 
mitted a cause of action, as alleged, but not 
the alleged extent of the injury, and the ques- 
tion now before the court is as to the tribunal 
by which the quantum of damages is to be 
ascertained. The plaintiff insists that he has 
a constitutional right to have the questions 
of fact in regard to damages determined by 
a jury, while the defendants assert, that, in 
accordance with the practice of the state 
courts in Connecticut, the damages are to 
be assessed by the court , 

The seventh amendment to the constitution 
of the United States provides, that, "in suits 
at common law, where the value in contro- 
versy shall exceed twenty dollars, the right 
of trial by jury shall be preserved, and no 
fact tried by a jury shall be otherwise re- 
examined in any court of the United States, 
than according to the rules of the common 
law." By the first clause of the, amendment, 
the right of trial by jury, in common law ac- 
tions, was guaranteed. The right, and the 
same right, of jury trial, which then existed, 
was to remain undisturbed. In some of the 
state constitutions, the same idea is express- 
ed by the phrase, "shall remain inviolate." 
By the common law, at the date of the adop- 
tion of the constitution, the trial of all issues 
of fact must be by a jury. By issues of fact 
are meant questions of fact, as distinguished 
from questions of law, which the result of 
the pleadings in each case shows to be in dis- 
pute or controversy between the parties; and 
a jury trial in issues of fact was the right of 
the litigant. In harmony with the constitu- 
tional right afterwards guaranteed by the 
seventh amendment, congress provided, in 
the twelfth section of the act of September 
24th, 1789 (1 Stat. 79, 80), that the trial of 
all issues of fact shall, in all suits, except 
those of equity and of admiralty and mari- 
time jurisdiction, be by jury. But the as- 
sessment of damages, upon a default, either 
in actions of tort or of contract, stood upon a 
different footing from the trial of issues of 
fact. In the early history of the common 
law, the subject of the ascertainment of dam- 
ages was in some confusion. The courts fre- 
quently fixed the amount of damages on a 
judgment by default and on demurrer (Rolle, 
Abr. tit "Damages"); .and, "though the jus- 
tices use to award inquest of damages, when 
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they give judgment by default, yet they them- 
selves may tax the damages, if they will" 
(Sedg. Dam. 598, 2d Ed.; vol. 3, Vin. Abr. p. S4, 
"Damages," I). Courts had also the right of re- 
vising the amount of damages which had been 
assessed upon a writ of inquiry. In 1765, the 
date of the publication of the first volume of 
Blackstone's Commentaries, the practice had 
become settled, that, upon a default, damages 
should be assessed upon a writ of inquiry, 
by a sheriff's jury; but a practice was "es- 
tablished in the courts of king's bench and 
common pleas, in actions where judgment is 
recovered by default upon a bill of exchange 
or a promissory note, to refer it to the mas- 
ter or prothonotary, to ascertain what is due 
for principal, interest, and costs, whose re- 
port supersedes the necessity of a writ of in- 
quiry." 3 Bl. Comm. (by Sharswood) 398, 
note 11. In 1848, before the enactment of 
the statute of 15 & 16 Viet. c. 76, § 94, in 
regard to the ascertainment of damages by a 
master, in .actions of contract, it is said, in 
Whitaker v. Harrold, 12 Jur. 395, an action 
of covenant, that the court of queen's bench 
had the power to assess damages, on de- 
murrer or default, without the intervention 
of a jury. The assessment of damages by a 
jury, in actions of tort, was, however, a mat- 
ter of practice, and not of right. Chief Jus- 
tice Wilmot held, in 1770, as had been pre- 
viously declared in 1764, that a writ of in- 
quiry, in an action of tort, is an inquest of 
office, to inform the conscience of the court, 
which could itself have assessed the dam- 
ages, without any inquest. Beardmore v. 
Carrington, 2 Wils. 244; Bruce v. Rawlins. 3 
Wils. 61; 2 Finlason's Reeves' History of 
English Law, 610. 

In the 26th section of the act of September 
24, 1789 (1 Stat 87), congress provided, that, 
in all causes to recover the forfeiture an- 
nexed to any article of agreement, covenant, 
bond, or other specialty, where the forfeiture, 
breach or non-performance shall appear by 
the default or confession of the defendant, or 
upon demurrer, the court shall render judg- 
ment therein for the plaintiff, to recover so 
much as is due according to equity; and that, 
when the sum for which judgment should be 
rendered is uncertain, the same shall, if either 
of the parties request it, be assessed by a 
jury. This section is reproduced in section 
961 of the Revised Statutes. No provision 
was made for assessing damages in actions 
of tort. By the 17th section of the same act, 
the United States courts were empowered to 
establish all necessary rules for the orderly 
conducting of business in said courts, pro- 
vided such rules were not repugnant to the 
laws of the, United States. It is said by 
Judge Washington, in Golden v. Prince [Case 
No. 5,509], in speaking generally of the rules 
of practice, that the different circuit courts, 
at their first sessions, adopted the state prac- 
tice as it then existed. In 1797, the supreme 
court decided, in Brown v. Van Braam, 3 
Dall. [3 U. S.] 344, upon a writ of error from 
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the circuit court for the district of Rhode 
Island, that the assessment of damages after 
a default, in a suit upon a foreign bill of ex- 
change, by the court, instead of a jury, under 
the practice and laws of that state, was cor- 
rect, Judge Chase observing, that he con- 
curred in the opinion of the court, upon com- 
mon law principles. 

The practice in this state, at the date of 
the adoption of the constitution, in regard to 
the assessment of damages, is easily ascer- 
tained. Judge Swift, in his System, publish- 
ed in 1796, says: "Our courts possess the 
same power to assess damages as a jury in 
England, upon a writ of inquiry issued to 
the sheriff for that purpose. There, in these 
cases, the court must issue a writ to the 
sheriff, commanding him, by twelve men, to 
inquire into the damages, and make return 
to the court, which process is called a writ 
of inquiry. The sheriff sits as judge, and 
there is a regular trial by twelve jurors, to 
assess the damages. This mode of proceed- 
ing must be productive of expense and delay; 
and the practice of this state, introduced by 
our courts, without the authority of a statute, 
of assessing the damages themselves, with- 
out the intervention of a jury, is one of the 
many instances in which we have improved 
upon the common law of England." 2 Swift, 
Syst. Law Conn. 268. This practice of the 
courts was afterwards sanctioned by statute 
(Revision 1821, p. 50, § 59), and has remained 
the law of the state ever since. 

The practice of the United States courts, in 
the different circuits, has not been uniform. 
The more common method has been to assess 
damages by a jury, upon a writ of inquiry, 
but it is believed that the practice has con- 
formed to the usages of the state in which 
the circuit court was held. 2 Abb. U. S. 
Prac. 50. In this district, neither the custom 
of calling in a marshal's jury to assess dam- 
ages, nor the assessment by a petit jury, un- 
der the direction of the court, has prevailed. 

The conclusion is, that the assessment of 
damages by a jury, upon a default, is mat- 
ter of practice, and not of right; and that the 
assessment should be made in this case ac- 
cording to the uniform practice of the state 
courts. Let the damages be assessed by the 
court, or, if the parties agree, by the clerk, 
as committee, to find and report the facts 
and the amount of damages. 
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RAYMOND v. The ELLEN STEWART. 

[5 McLean, 269.] i 

Circuit Court, D. Michigan. June Term, 1850. 

Maritime Lies — Giving Note — Statutort Lien 
— Domestic Vessels— Navigable Waters. 
1. The siring of a note to a material man 
does not extinguish the general maritime lien, 

i [Reported by Hon. John McLean, Circuit 
Justice.} 



for materials furnished in building a vessel, or 
in repairing it. 

[Cited in McAllister v. The Sam Kirkman, 

Case No. 8,658; The Napoleon, Id. 10,011; 

The Richard Busteed, Id. 11,764; Harris 

v. The Kensington, Id. 6,122.] 
[Cited in Sinton v. The R. R. Roberts, 46 

Ind. 486.] 

2. The rule holds where the lien is given by 
statute. 

3. The general maritime lien does not apply 
on domestic vessels. 

4. It is important that the note given should 
be delivered up at the trial. This is essential 
to the maintenance of the action. 

5. The rule as to the maritime jurisdiction 
over our navigable waters is the reasonable 
rule. It is within the reason of the principle of 
jurisdiction at first adopted. 

[Appeal from the district court of the United 
States for the district of Michigan.] 
In admiralty. 

Mr. Walker, for libellant. 
Mr. Abbott, for defendant 

OPINION OP THE COURT. This is an 
appeal from the district court. And the only 
question is, whether a material man loses 
his lien on a vessel by taking a promissory 
note on time, which he offers to deliver up at 
the hearing. The case in the district court 
was decided against the libellant. 

In the Revised Code of Michigan of 1848 
(page 537, § 1) it is provided, "that every ship, 
boat, or vessel, used in navigating the waters 
of this state, shall be subject to a lien thereon: 
1st. For all debts contracted by the master, 
owner, or agent, or consignee thereof, on ac- 
count of supplies furnished for the use of such 
ship, boat, or vessel, on account of work done or 
materials furnished by mechanics, tradesmen, 
or others, in or about the building, repairing, 
fitting, furnishing, or equipping such ship, 
boat, or vessel." By the civil law, those who 
built, repaired, or supplied a ship, had a lien 
on the vessel for his compensation. And 
this principle was incorporated into all the 
codes of maritime law. It was acted upon 
in England until the time of Charles II., 
when the action of the courts of common 
law only recognized the common law lien 
of a mechanic, resulting from the labor per- 
formed, and the possession of the thing. 
This maritime lien is extended by the civil and 
general maritime law, to all ships and vessels, 
whether domestic or foreign. But in the case 
of The General Smith [4 Wheat (17 U. S.) 43S], 
and in a number of subsequent cases, the su- 
preme court of the United States have held, 
that unless the law of the state give a lien, 
there can be none, on domestic vessels, or ves- 
sels engaged in our internal commerce. But 
they have held that where a lien is created " 
by the local law, it will be enforced by a 
maritime court. The late act of congress ex- 
tending the principles of the maritime law, 
somewhat modified, to our Northern lakes, 
and the rivers falling into them, removes all 
difficulty as to the exercise of such a juris- 
diction. The maritime jurisdiction, as admin- 
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istered in England, was limited to the waters 
within which the tide ebbed and flowed. 
But by the civil law there was no such limita- 
tion. It was applied over all navigable 
waters. 

It is contended that the taking of a prom- 
issory note, is a waiver of the lien. In ordi- 
nary cases, a promissory note is not evidence 
of a payment, so as to bar an action, for 
the consideration, unless it was so received 
at the time it was delivered. Where it is 
not so received, the holder may bring his 
action on the original consideration, and de- 
liver up the note at the trial. 7 Johns. 310; 
1 Cow. 290; 1 Doug. [Mich.] 510. The de- 
livery of the note is essential to the main- 
tenance of the action, especially if it be nego- 
tiable. A case [Ramsay v. Allegre] in 12 
Wheat. [25 U. S.] 611, is referred to as de- 
cisive of this point. But there was no offer 
in that case to deliver up the note, and it did 
not appear from anything in the case, that 
it might not have been negotiable, and was 
then in the hands of a bona fide holder. The 
decision turned upon this consideration, 
against the enforcement of the lien. In the 
case under consideration, the note is pre- 
sented to the court, to be surrendered to the 
party giving it. By the common law, if a 
credit be given, and a new security taken, 
it discharges the lien. Zane v. The President 
[Case No. 18,201]; 4 Camp. 146. The case of 
The Nestor [Case No. 10,126], does not seem 
to have involved the question now for deci-" 
sion. The language of the judge must be 
taken as it applies to the case. But in the 
case of The Chusan [Id. 2,717], the point ruled 
is the identical one now made. In that case 
one of the owners gave a note at sis months, 
for copper furnished. The note was offered 
to be surrendered at the hearing. The cop- 
per was furnished at New York, and it was 
held that the law of New York, being the 
same as the law in Michigan, controlled the 
effect of taking a promissory note, and that 
such taking was not, in any way a waiver of 
such lien. This appears to be decisive of the 
question, and no higher authority can be de- 
sired. 

The late decision of the supreme court, 
which, according to the rule of the civil law, 
sustains the maritime jurisdiction over all bur 
navigable waters, where the commerce is be- 
tween two or more states, removes all diffi- 
culty on the question of jurisdiction. This 
is the reasonable rule on the subject. In 
England there are few, if any, rivers naviga- 
ble above the flowing of the tide. Hence 
this flowing of the tide was assumed as fix- 
ing the extent of the navigability of their 
rivers. Under similar circumstances, the lim- 
itation to the maritime jurisdiction was adopt- 
ed, at first, in this country. Very few of the 
Atlantic rivers in our country, are navigable 
above the flowing of the tide. Our Western 
rivers are navigable for great distances, 
where the tide does not flow. On this ground 
the jurisdiction was applied to our navigable 
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waters, clearly within the reason of the rule, 
at first adopted. The decree of the district 
court is reversed. 



RAYMOND v. The GEORGE PRESCOTT. 
See Case No. 5,339. 
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RAYMOND v. LONGWORTH. 

[4 McLean, 481.] * 

Circuit Court, D. Ohio. Nov. Term, 1848.2 

Taxation— Sale for Taxes— Description— Sign- 
ing List — Evidence — Copy op 
Official Letter. 

1. A copy of an official letter of instruction 
from the auditor of state to the county auditor 
of Hamilton county, certified by the latter to 
be a true copy, is admissible as evidence. 

2. If the list of lands forfeited for the non- 
payment of taxes, required by law to he for- 
warded by the auditor of state to the proper 
county auditor, is not made out and authenti- 
cated according to law, the subsequent pro- 
ceedings are void. Such list must be authenti- 
cated by the seal of the office of the auditor of 
state. 

3. The signing of such list as follows: "J. 
B., Auditor of State, by J. B. T.," without any 
designation of the latter as chief clerk of the 
auditor's office— is not a signing within the re- 
quirement of the statute. 

4. The tract in question was entered on the 
tax list, and so described in all the subsequent 
proceedings as "five acres in sec. 24, T. 4, R. 
1." Meld, that the tax sale is void for the 
vagueness and uncertainty of the description. 

[This was an action by William F. Ray- 
mond against Nicholas Longworth.] 

Mr. Raymond, for plaintiff. 
Stanbe'rry & Noble, for defendant. 

LEAVITT, District Judge. This is an ac- 
tion of ejeetment to recover a tract of five 
acres of land, near the city of Cincinnati. 
To prove title to the premises the plaintiff 
offered: 1st. A deed from the auditor of 
Hamilton county to Charles Phelps, dated 
February 12, 1845, reciting that said tract 
having been duly forfeited and re-forfeited 
to the state of Ohio for the taxes, interest 
and penalty for the years 1837 and 1838, had 
been duly sold to said Phelps pursuant to 
the statute. 2d. A deed from said Phelps to 
Daniel Raymond, dated December 10, 1845. 
3d. A deed from Daniel Raymond to the les- 
sor of the plaintiff, dated June 12, 1848. The 
defendant then offered an abstract from the 
records of the auditor's office of Hamilton 
county, showing the proceedings in the for- 
feiture and sale of said tract. This abstract 
sets forth, that said tract had been entered 
on the tax list of said county for the year 
1837, in the name of James Cooper, and is 

i (Reported by Hon. John McLean, Circuit 
Justice.] 
s [Affirmed in 14 How. (55 TJ. S.) 76.] 
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described on said list as "five acres in sec- 
tion 24, township 4, range 1," and that hav- 
ing been delinquent for that and the follow- 
ing year, the tax, interest and penalty being 
added, it was offered for sale— and remaining 
unsold, was returned to the auditor vi state 
as forfeited; and, that a list containing said 
tract among others, was afterward transmit- 
ted by the auditor of state to the auditor of 
Hamilton county, with instructions to sell 
the same according to the requirements of 
the statute. The abstract also exhibited the 
fact, that said tract, having been duly adver- 
tised, was sold on the 11th of December, 1843, 
to the said Phelps. As a part of said ab- 
stract, there is a copy of the letter of instruc- 
tions from the auditor of state, appended to 
the list of forfeited lands, transmitted to the 
auditor of Hamilton county in the following 
words: 

"Auditor of State's Office, Columbus, June 
5, 1S43. Auditor of Hamilton County: You 
will carefully examine the foregoing list, and 
strike from it such lands or lots, as you may 
know to be erroneously forfeited, taking care 
that none such escape the duplicate of taxa- 
tion. You will then proceed to advertise and 
sell the remainder, according to the original 
act for the sale of forfeited lands, etc. Sign- 
ed, John Brough, Auditor of State, by J. B. 
Thomas." 

On the part of the plaintiff, the admission 
in evidence of the abstract referred to, is op- 
posed, on the ground that the above letter of 
instructions from the office of the auditor of 
state is a copy, and not the original letter. 
The court has no difficulty in overruling the 
objection to this item of testimony. The let- 
ter is an official document, transmitted by 
the auditor of state to the auditor of Hamil- 
ton county, received by the latter, and made 
a part of his official record of sales of for- 
feited lands. The original, as an office paper, 
is in the proper keeping of the auditor of 
Hamilton county, which he can not rightfully 
permit to be taken from his files. It is well 
settled, that a duly authenticated copy of 
such a paper is competent evidence. 1 
Greenl. Ev. p. 103. 

This objection being disposed of, the in- 
quiry is presented, whether the abstract re- 
ferred to shows such a compliance with the 
requisitions of the statutes of Ohio, in re- 
gard to sales for taxes, as will sustain the 
tax title, under which the plaintiff claims. 

It is insisted on the part of the defendant, 
that the list or abstract of forfeited lands 
transmitted to the auditor of Hamilton coun- 
ty from the office of the auditor of state is 
defective, in not being authenticated by his 
seal of office. If this objection is sustaina- 
ble, it clearly vitiates the tax title set up in 
this case. The list which the statute re- 
quires should be transmitted to the auditor 
of state, is the basis on which alone the coun- 
ty auditor is authorized to sell for taxes. 
And if the requisitions of the law have not 
been strictly complied with in this respect, 



all the subsequent proceedings are void. 
The supreme court of Ohio, in the case of 
Han.nel v. Smith, 15 Ohio, 134, have decided 
that under the tax law of 1842, it is neces- 
sary that the list of forfeited lands required 
to be forwarded to the county auditors 
should be authenticated by the seal of the 
auditor of state. And that court also held, 
that if the act of 1842 did not require this 
formality, it would be necessary, under the 
act of January 31, 1831, prescribing the du- 
ties of the auditor of state, and providing, 
among other things, that he shall keep a seal 
of office, and that "all official copies taken 
from the records or other documents in his 
office, shall be under said seal, and shall be 
certified and signed by the auditor." As 
the list of forfeited lands is a matter of rec- 
ord in the office of the auditor of state, it 
follows that a copy from the record must be 
verified by his official seal. 

The proceedings in the tax sale are also 
objected to as invalid, on the ground that 
the list of forfeited lands is not officially 
signed by the auditor of state. It is signed 
■'John Brough, Auditor of State, by J. B. 
Thomas," without any designation that the 
signing was by the latter, in his capacity 
of chief clerk in the auditor's office. By the 
ruling of the supreme court of Ohio, in the 
case before cited, this signing is insufficient; 
and in the case of Miner v. McLean [Case 
No. 9,030], which was tried in this court, at 
July term, 1S43, Judge McLean, in giving the 
opinion of the court, says, that "where the 
signature of the auditor of state is neces- 
sary, I doubt whether it can be affixed by a 
deputy. In the absence of the auditor, the 
chief clerk is expressly authorized to act, 
by the statute; but this provision is limited 
to the person who holds the office of chief 
clerk." I think it clear that the signing in 
question, is not a legal authentication of the 
act of the auditor. 

The invalidity of the proceedings which 
form the basis of the tax title in this case, is 
also urged, on the ground of the vagueness 
and uncertainty in the description of the land 
in the tax list, and which runs through all 
the subsequent proceedings, up to the time of 
the sale. It is described as five acres, in sec- 
tion 24, etc. The statute requires a perti- 
nent description of the land, so that the same 
may be identified. It needs no argument to 
prove that the description here given does 
not meet the requisition of the statute. In- 
definiteness in the description of land sold 
for taxes, constitutes a fatal objection to the 
validity of tax sales. 2 Ohio, 287; 5 Ohio, 
45S; 15 Ohio, 134; 16 Ohio, 24. 

The position is assumed, in the argument 
of the plaintiff's counsel, that the whole 
course of judicial decisions in Ohio, in re- 
gard to tax sales, has proceeded from errone- 
ous constructions of the state laws on that 
subject, and an entire misapprehension of 
the true principles of public policy connect- 
ed with it. While I do not yield my assent 
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to this conclusion, I may properly remind 
the counsel that from a very early period in 
the history of the national judiciary, the 
supreme court of the United States have uni- 
formly recognized their obligation to conform 
. the decisions of that tribunal, in all cases in- 
volving the construction of state laws, to 
those of the state courts. It is quite unnec- 
essary to refer to the numerous cases sus- 
taining this remark. I trust, that this course, 
so warmly commended by the best and wisest 
men of the nation, and which has done so 
much to prevent unpleasant collisions be- 
tween the national and state courts, will long 
continue. 
The jury returned a verdict for the defendant 

[The judgment of this court was affirmed by 
the supreme court, where it was carried on writ 
of error. 14 How. (55 U. S.) 76.] 
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RAYMOND v. UNITED STATES. 

[14 Blatchf. 51.] i 

Circuit Court. S. D. New York. Nov. 18, 1876. 

Officer— Paymaster in Navy— Action on Bond 

— Laches — Revocation — Penal Action 

— Limitations. 

1. To an action of debt, brought by the Unit- 
ed States, on the bond of a surety for a pay- 
master in the navy, the defendant pleaded mat- 
ters which amounted to allegations of laches on 
the part of the United States in their dealings 
with the paymaster, and also that the defendant 
had revoked his bond: Meld, that the pleas were 
bad. 

2. The provision in section 1047 of the Re- 
vised Statutes (formerly section 4 of the act 
of February 28, 1839; 5 Stat. 322) that "no 
suit or prosecution for any penalty or forfeiture, 
pecuniary or otherwise, accruing under the 
laws of the United States," shall be maintained, 
unless commenced within five years from the 
time when the penalty or forfeiture accrued, 
relates to penalties and forfeitures incurred 
by infractions of the law, and does not relate 
to the penal sum named in a bond. 

[This was an action of debt by the Unit- 
ed States against Charles H. Raymond.] 

William H. Arnoux, for plaintiff in error. 
George Bliss, Dist. Atty., for defendant in 
error. 

JOHNSON, Circuit Judge. This is a writ 
of error to the district court, to review a 
judgment given in that court, for the Unit- 
ed States, in an action of debt upon bond, 
upon a demurrer to the pleas of the defend- 
ant in that court, who is now plaintiff in er- 
ror. 

The first of these pleas sets up, as a de- 
fence, that Giraud, the paymaster for whom 
the defendant gave the bond in suit, as sure- 
ty, obtained from the navy department a 

i [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 
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leave of absence for three months, and that, 
in communicating this leave, the proper of- 
ficer of the department added, referring to a 
previous direction of the department to Gi- 
raud, to render his accounts for settlement 
as early as practicable: "As you cannot have 
access to your books and papers on board the 
Saratoga, the time for the settlement of your 
accounts will necessarily be delayed." The 
defendant avers, that, thereby, the plaintiffs 
lost the moneys then and thereafter in the 
hands of Giraud. 

The second plea avers, that, at a subse- 
quent time, Giraud was possessed of moneys 
sufficient to meet the demands of the plain- 
tiffs, and was squandering the same, and that 
the defendant notified the secretary of the 
navy and the postmaster general thereof, and 
demanded that they should cause Giraud to 
be arrested and obtain from him the moneys 
due the plaintiffs; that they promised the 
defendant to do so, but did not; and that, by 
reason of this negligence on the part of the 
plaintiffs, their loss occurred. 

In respect to the first of these pleas, the 
averment falls short of showing any agree- 
ment for time, binding upon the United 
States. They might at any time have "pro- 
ceeded against Giraud, and he could not have 
availed himself of the* letter from the de- 
partment as a legal bar to such proceeding. 
The supposed defence is, therefore, reduced, 
in the case both of the first and second pleas, 
to that of laches on the part of the United 
States. Repeated adjudications have settled 
that laches cannot, even in favor of a surety, 
be alleged against the government. U. S. v. 
Kirkpatrick, 9 Wheat. [22 U. S.] 720, 735; U. 
S. v. Van Zandt, 11 Wheat. [24 U. S.] 184; 
U. S. v. Nicholl, 12 Wheat. [25 U. S.] 505; U. 
S. v. Minturn [Case No. 15,783] ; Jones v. U. 
S., 18 Wall. [85 U. S.] 662. These pleas were 
correctly adjudged to be bad. 

The third plea avers, that, on the 10th of 
May, 1870, the defendant surrendered and de- 
livered up Giraud to the plaintiffs and re- 
voked his bond; that the plaintiffs accepted 
the surrender; and that thereby the obliga- 
tion of the defendant was discharged and 
cancelled. The bond is not conditioned to 
be void on the surrender of Giraud to any- 
body, nor is it perceived how the defendant 
can revoke his bond by his own act. The 
plea is, plainly, bad. 

' The last plea is, that the action did not ac- 
crue to the plaintiff within five years next 
before the commencement of the suit. No 
statute limiting the right of action upon a 
bond to five years has been referred to. The 
4th section of the act of February 28, 1S39 
(5 Stat 322), which now forms section 1047 
of the Revised Statutes, is relied upon. That 
section provides, that "no suit or prosecution 
for any penalty or forfeiture, pecuniary or 
otherwise, accruing under the laws of the 
United States," shall be maintained, unless 
commenced within five years from the time 
when the penalty or forfeiture accrued. This 
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relates to penalties and forfeitures incurred 
by infractions of the law, and applies as well 
to suits as to other forms of prosecution 
therefor; but a civil action upon a bond 
grows out of contract, whether it be in favor 
of the United States or of a private person. 
A penal sum, named in a bond, is not a 
penalty, within the statute, and it does not 
accrue under the laws of- the United States, 
but under the contract of the party. 
The judgment must be affirmed. 
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In re RAYNOR. 

PL1 Blatchf. 43; i 7N.B. R. 527; 1 Am. Law 
Rec. 736.] 

Circuit Court, N. D. New York. March 18, 
1873. 

Bankruptcy— Non-Payment op Commercial Pa- 
per — Continuous Act — Petition 
—Signed Br Attorney. 

1. Under section 39 of the bankruptcy act of 
March 2. 1867 (14 Stat. 536), the non-payment 
of commercial paper at maturity, and the con- 
tinued neglect to pay it, are a continuous act 
of bankruptcy, so tha+ the non-payment of it 
for more than fourteen days, may be alleged as 
an act of bankruptcy committed within six 
months before the filing of the petition, although 
the first fourteen days after maturity expired 
more than six months before the filing of the 
petition. 

[Cited, contra, in Re Brewer & Bemis Brew- 
ing Co., Case No. 1,850.] 

2. It is sufficient if a petition in involuntary 
bankruptcy be signed and sworn to by an attor- 
ney of the petitioning creditor, duly authorized 
thereto, and it is not necessary that it should 
be signed or sworn to by the petitioning cred- 
itor in person. 

[Cited in Re Simmons, Case No. 12,864; Re 
Donnelly, 5 Fed. 787; Wald v. Wehl, 6 Fed. 
167.] 

[In review of the action of the district court 
of the United States for the Northern district 
of New York. 

[In the matter of Jacob Raynor, a bank- 
rupt.] 

William 4 C. Ruger, for petitioning creditors. 
James Nixon, for bankrupt. 

WOODRUFF, Circuit Judge. On the 7th of 
May, 1872, Horace B. Claflin, and others, 
composing the mercantile firm of H. B. Claf- 
lin & Company, of the city of New York, by 
Ruger, Wallace & Jenney, their attorneys, 
filed their petition in the district court, as 
creditors of Jacob Raynor, praying that he be 
adjudged bankrupt. The petition stated, 
that, within six months next preceding the 
date thereof, the said Jacob Raynor commit- 
ted an act of bankruptcy, within the mean- 
ing of the "act to establish a uniform system 

i [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



of bankruptcy throughout the United States," 
approved March 2, 1867, to wit| in that the 
said Jacob Raynor, being a merchant, has 
suspended payment of his commercial paper, 
and has not resumed payment thereof within 
a period of fourteen days, the said commer- 
cial paper being a certain promissory note of 
which a copy is given in the petition. The 
note mentioned is dated November 30, 1870, 
for five hundred dollars, payable on the 1st 
of June, 1871, with interest after January 1, 

1871, to the order of James Nixon, and by 
him endorsed, and, before the maturity there- 
of, transferred to the petitioners by the said 
Raynor, for merchandise sold and delivered 
by the petitioners to him. No other act of 
bankruptcy is stated. The petition is signed, 
"H. B. Claflin & Co., by Ruger, Wallace & 
Jenney, attorneys," and is sworn to by one 
of the said attorneys, who, in addition to the 
usual verification, swears that the said attor- 
neys are authorized by the petitioning cred- 
itors to file the said petition. An affidavit of 
one of the said attorneys was also annexed, 
to establish the act of bankruptcy, and prove 
the debt due to the petitioners, and the formal 
protest of the said note, and stating that there 
are several executions against the said Raynor, 
in the hands of the sheriff of Onondaga coun- 
ty, to the amount of about $2,500, which ex- 
ecutions have been levied upon the said Ray- 
nor's property, and further stating, that the 
said Ruger, Wallace & Jenney are authorized 
by the said H. B. Claflin & Co., the petition- 
ing creditors, to make the said affidavit and 
institute these proceedings in bankruptcy. An 
order to show cause was thereupon made by 
the court, returnable on the 2Sth of May, 

1872. This order, together with a copy of the 
petition, was served upon Raynor personally, 
on the 20th of May. On the 28th, the hear- 
ing was adjourned to a subsequent day. An 
attorney, acting professedly ror Raynor, con- 
sented to such postponement, but, as his ap- 
pearance is stated to have been through a 
mistake, and without authority from Raynor, 
it is claimed that the proceedings should be 
considered as they would be if there had 
been no appearance whatever by Raynor; and, 
without inquiring what effect, if any, should 
be given to a formal appearance by attorney, 
the case will, for the present, be treated as 
if the debtor did not appear on the return 
day of the order, and the court had adjourn- 
ed the proceeding until the 25th of June, 
1872. On the last-named day, the matter was 
brought to a hearing. The debtor did not ap- 
pear in person, or by attorney, and he was, 
by the court, adjudged bankrupt, and was or- 
dered to make and deliver a schedule of his 
creditors, and an inventory of his property, 
with other usual directions, and a reference 
to a register. The proper warrant to take 
possession of the property of the bankrupt 
was issued to the marshal, by virtue of which 
he took possession. Notice to creditors was 
issued, to meet for the choice of an assignee. 
Edgar P. Glass was duly nominated, approv- 
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ed by the court, and appointed assignee, and, 
on the 6th of August, 1872, the register as- 
signed to him the property and estate of the 
bankrupt The assignee received from the 
marshal possession of th& store* and mer- 
chandise of the bankrupt, and proceeded to 
advertise the goods for sale at auction, m 
the discharge of his duties, as assignee. No 
question is made of the due regularity of 
these proceedings, except in the particulars 
hereinafter specified. 

On the 27th of August, the bankrupt ap- 
plied for and obtained, in the district court, 
an order to show cause why all proceedings 
should not be set aside and vacated, upon 
the ground, that the act of bankruptcy set 
forth in the petition of the creditors was not 
committed within six months before the fil- 
ing of their petition; and, on the 24th of 
September, the court set aside and vacated 
the adjudication of bankruptcy, and all sub- 
sequent proceedings, unconditionally, making 
no provision as to costs or- expenses, or, in 
any wise, for the indemnity of any of the 
parties or officers, or of the assignee. The 
petitioning creditors have come, by petition, 
to this court, for a review and reversal of the 
last-named order. 

1. The sole ground upon which the order 
setting aside the proceedings was moved 
in the district court, as recited in the order to 
show cause, is, that the act of bankruptcy 
specially mentioned in the petition of the 
creditors was committed more than six 
months before the petition was filed. The 
note set out in the petition, the suspension of 
payment and the continued non-payment 
whereof is particularly specified, became pay- 
able June 4, 1871, and the petition was filed 
May 7, 1872. This gives rise to the question, 
whether the continued non-payment of com- 
mercial paper by a merchant or trader, after 
suspension of payment thereof by suffering 
it to go to protest, is a final, definite, and 
single act, so completed, at the end of four- 
teen days thereafter, that it cannot, after the 
lapse of six months, be made the basis of 
an adjudication of bankruptcy (section 39). 
There is no claim here that the debtor was 
not insolvent, no claim that the non-payment 
was not for want of means to pay, and the 
affidavits showed that the debtor had commit- 
ted other acts of bankruptcy, even to suffer- 
ing his property to be taken on execution, 
without assets sufficient to pay his debts. 
The claim of the debtor rested on the single 
ground, that, because the note mentioned In 
the petition became payable more than six 
months before the petition was filed, the pe- 
tition, while it averred that an act of bank- 
ruptcy had been committed within six months, 
showed, on its face, that the act relied upon 
was committed more than six months before 
that filing. 

The question is not an open one in this cir- 
cuit. It has more than once been held here, 
that non-payment of the commercial paper 
of a merchant or trader at maturity, and the 



continued suspension and neglect of pay- 
ment, are a continuous act of bankruptcy. 
The debtor, in such case, is in a state of sus- 
pension and non-resumption of payment. His 
duty to pay is just as definite on any day aft- 
er the day on which his commercial paper is, 
by its terms, payable, as it is on that day, 
and, on any such day, he is in the very posi- 
tion, as between him and the creditors, of 
neglecting his duty, suspending, keeping in 
suspense, and not resuming payment. Wheth- 
er his continued suspension and non-resump- 
tion of payment be termed a continuous act 
of bankruptcy, or be regarded as daily suc- 
cessive acts of bankruptcy, is not material. 
So long as it continues, the creditors may 
avail themselves of it, as an act of bank- 
ruptcy committed as truly within the preced- 
ing six months, as on the day on which the 
debtor first violated his commercial obliga- 
tions. I cannot doubt that this is the proper 
construction of the bankrupt act, and this 
construction has been heretofore approved, 
on the review of the like construction given 
to the act by the district judge of the South- 
ern district. It is in accordance with the 
opinion of the learned circuit judge of the 
Sixth circuit in Baldwin v. Wilder [Case No. 
806]. I am, therefore, compelled to hold, that 
the ground upon which the proceedings were 
set aside did not warrant the order. 

2. On the argument of the review herein, 
and upon an intimation from the court to 
the effect above stated, another ground for 
sustaining the order vacating the proceed- 
ings was urgently pressed upon the atten- 
tion of the court, which does not appear to 
have been suggested in the court below, or 
to have been passed upon there. This 
ground, it is claimed, goes to the jurisdic- 
tion of the district court to entertain the 
petition, or make any adjudication thereon. 
The petition herein was not signed or sworn 
to by the petitioning creditors, or either of 
them", in person, but by their attorney, ex- 
pressly authorized to institute the proceed- 
ing and file a petition on their behalf. This, 
it is now Insisted, is not authorized by the 
law, and gave the district court no jurisdic- 
tion to adjudge the debtor bankrupt. 

Waiving, for the present, any question of 
the propriety of entertaining, under the 
form of a petition of review, in this court, 
questions not raised and passed upon in the 
district court, it seems obvious, that, if the 
proceedings set aside were coram non judice 
and void, for want of jurisdiction, it would 
not benefit either party to reverse the order 
merely because the ground upon which it 
proceeded was disaffirmed. , I, therefore, 
consider whether the objection now raised 
is well founded. 

The consequences of a holding in conform- 
ity with the claim now made in behalf of 
the debtor, do not furnish a conclusive rea- 
son for denying its force; but, in giving a 
construction to a statute which is suscep- 
tible of more than one interpretation, such 
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consequences may very properly assist in 
ascertaining the intent of congress, and, so, 
in determining the meaning of the act. If, 
then, the petition here did not give the 
district court jurisdiction, the proceedings 
might be begun, due notice thereof be given 
to the debtor, he, by his silence and inaction, 
give passive acquiescence, the assignee pro- 
ceed to sell and convey th\i debtor's prop- 
erty, real and personal, receive the pro- 
ceeds and distribute them, institute suits 
for the collection of debts due to the bank- 
rupt, and, finally, render and settle his ac- 
counts, and even the bankrupt receive a dis- 
charge. Now, if the objection that the dis- 
trict court had no jurisdiction, because the 
petitioning creditor did not sign the peti- 
tion, is sound, the discharge of the debtor 
is void. He, if he have not taken such dis- 
charge, may reclaim all his property, may 
hold all who have intermeddled therewith 
tort-feasors, and liable to him in damages 
to the full value of property taken, debtors 
of the bankrupt, being sued by the assignee, 
may defeat a recovery, by impeaching his 
title, and no purchasers of the real estate 
of the bankrupt, or their heirs or grantees, 
would be safe until adverse claims were 
barred by the statutes of limitation. It is 
true, that a short answer may be given to 
all this— let all parties who act in faith of a 
judicial proceeding, see to it that such pro- 
ceeding conforms to the law. The answer 
is, however, as unsatisfactory as it is short, 
when applied to a remedial statute, and a 
proceeding under it, of which the debtor 
has full notice— a proceeding intended to be 
made convenient, summary, and beneficial 
to all parties, for the attainment of the 
highest equity, an aetual and equal distri- 
bution of an insolvent debtor's property to 
his creditors, and, if he be honest, a dis- 
charge of himself from the heavy burthen 
of obligation which he is unable to satisfy. 

Again, such a construction is harsh and 
inconvenient to creditors, without being of 
the slightest conceivable benefit to debtors. 
The very first step, based upon the petition, 
is to give the debtor an opportunity to be 
heard upon the question whether he shall 
be adjudged bankrupt. On that hearing, so 
long as it appears that, in fact, the petition- 
ing creditors authorize the institution of the 
proceeding in their behalf, and so become 
liable for costs, or other resulting responsi- 
bility, it is not of the slightest importance 
to the debtor, who signs the petition. As in 
the nature of a pleading, the petition should 
set forth all facts material to the claim 
made by the creditor to an adjudication, so 
that the debtor may be distinctly apprised 
what he is called upon to answer; and that 
is the reason for specific and definite alle- 
gations in the petition. The matter of sign- 
ing and authentication, on any ground other 
than above suggested, is purely formal and 
unimportant to any right of the debtor. 

Once more. In this widely extended coun- 



try, where facilities of travel and transpor- 
tation have made commercial intercourse 
the daily and constant habit, between par- 
ties carrying on business at places thou- 
sands of miles removed from each other, 
creditors are, by the bankrupt law, required 
to seek their debtors at their homes or 
places of business. The exigencies which 
the bankrupt law contemplates, and which 
entitle creditors to proceed in bankruptcy 
against such debtors, are often, very often, 
of sudden occurrence, and require instant 
application to the bankrupt court. Credit- 
ors may easily clothe their attorneys and 
agents with full power to act for them in 
all circumstances, for the collection of de- 
mands, and by such application to the bank- 
rupt court as may be proper, and yet, if no 
such action can be taken until, by corre- 
spondence or otherwise, the formal papers 
can be prepared, transmitted, signed, sworn 
to by the creditor in person, and returned, 
in many cases, no injunction can be had, 
nor other measures taken, to restrain in- 
stantly inchoate or contemplated fraudulent 
dispositions of property, its fraudulent re- 
moval beyond the reach of creditors, or oth- 
er fraud, until it is too late to be of any 
service whatever. To this should be added, 
that, in a, large proportion of the eases, the 
agent on the spot knows far better the 
truth of the allegations which the petition 
should contain than the creditor himself. 
It is difficult to suggest a reason for in- 
creasing the expense, trouble, and embar- 
rassment of the creditor in pursuing so use- 
ful a remedy. So, also, creditors oftpn con- 
duct their business largely through agents, 
creditors are sometimes required to be ab- 
sent from their homes, sometimes tempo- 
rarily abroad, and, in such eases, they are, 
by the construction claimed, practically cut 
off from the privilege of pursuing their 
fraudulent or insolvent debtor by the just 
and equitable enforcement of the bankrupt 
law. If some respect may be had to cred- 
itors resident abroad, the considerations sus- 
taining the right to proceed under this law 
by their agents or attorneys near the resi- 
dence, or place of business, of their debtors, 
become still more urgent. 

"What, then, is the foundation of this claim? 
It rests on the language of the thirty-ninth 
section, and upon a few words of that sec- 
tion: "Shall be adjudged a bankrupt, on the 
petition of one or more of his creditors." No 
other terms of the act are invoked as express- 
ly prescribing the action of the creditor in 
person in the matter. In my opinion, that 
language has no such necessary or probable 
import. It should be construed as similar 
language is used in the whole field of legis- 
lation, and in the terminology of courts; and, 
in these, the maxim, "Qui facit per alium fa- 
cit per se," is, in civil matters, of almost 
universal application. The deed, agreement, 
or covenant of A. B. is his deed or act, al- 
though executed or made by his agent or at- 
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toraey, and it not only may, but must, be so 
described. Even a tortious act may be done 
by an agent, and yet it is appropriately de- 
scribed as tlie act of the principal. In legal 
proceedings which are closely analogous to, 
or, rather, of the identical nature of, those 
under consideration, the bill of complaint of 
the person seeking redress is the "bill of com- 
plaint of the complainant," and yet it is au- 
thenticated by his solicitor. The declaration 
of the plaintiff in a suit at law the plaintiff 
himself rarely sees. So, of summary peti- 
tions of various kinds, in proceedings at law 
and in equity, under statutes and at common 
law. They are called the petitions of the 
party, the proceedings are had or taken on 
his petition, and yet they are only his be- 
cause he authorized them, or because they 
are presented on his behalf. Illustrations al- 
most without number could be found of the 
use of language like "the petition of a cred- 
itor," which import no more than that it is 
on his behalf or by his authority. I think 
that congress did not intend to create a re- 
stricted meaning to the phrase, limiting it to 
the personal act of the creditor. It has no 
such necessary meaning, because, what is 
done by an agent is, in law, done by the prin- 
cipal. It has no such restricted meaning, ac- 
cording to the common and prevailing em- 
ployment of such terms in the law. To give 
it such a restricted meaning would result in 
manifold inconveniences and evils, some of 
which have been alluded to, and would often 
defeat the beneficial and just purposes of the 
law. 

It is, however, urged, -that the supreme 
court of the United States have given a prac- 
tical and authoritative construction to this 
language, by exercising the power conferred 
by the act to make rules, and, by those rules, 
prescribing forms of proceeding which im- 
port the signing of the petition, and the veri- 
fication thereof, by the petitioning creditor 
in person. If they have done so, their con- 
struction of the law concludes this court. 
Section 10 of the act, No. 32 of the orders in 
bankruptcy, and form No. 54. 

There is no express provision in the rules 
or orders in bankruptcy, in any degree in- 
consistent with the views above expressed. 

The form of petition prescribed (No. 54) in- 
volves no question by whom it is to be sign- 
ed or authenticated. It is, in that respect, 
like any bill in chancery, or any petition in 
a summary proceeding, or petition collateral 
to a pending suit, or of any ordinary char- 
acter— "the petitioner states," or "repre- 
sents," or "shows;" or, "your orator repre- 
sents," or "states," or "shows" to the court; 
or, "your orator," or "the petitioner" further 
"represents," or "states," or "charges," or 
"admits," or "denies;" or "your orator" or 
"your petitioner" will "ever pray," &e. But, 
the place for the signing is indicated by blank 
lines, with the word "petitioner" appended, 
as descriptive of the signer, and the oath to 
the petition begins, "I, , the petitioner , 



above named," and ends with the like blank 
lines, with "petitioner" appended. If there 
Were nothing more than this, these blank 
spaces, thus supplemented, would furnish 
very narrow ground upon which to rest a de- 
cision of great practical importance. These 
blanks may be filled by the words "A. B:, at- 
torney (or agent) for the" petitioner, or with 
the name of the petitioner, "by A. B., his 
agent and attorney," and no violence will be 
done to any form, nor to any prescription in 
the law or the rules. 

On recurring to the rules themselves, It 
seems to me that all foundation for an argu- 
ment founded on the forms disappears. The 
thirty-second of the rules or orders, which 
adopts the forms, expressly directs, that they 
"shall be observed and used, with such alter- 
ations as may be necessary to suit the cir- 
cumstances of any particular case." If, there- 
fore, there is nothing in the bankrupt law it- 
self which requires that the petitioning cred- 
itor shall sign and authenticate the petition 
in person, then the orders in bankruptcy and 
the forms prescribed do not require it, and 
the blanks may be filled by the name of the 
attorney or agent of the petitioner, or with 
the name of the petitioner, "by A. B., his at- 
torney and agent." 

It is suggested, that, because congress, 
when prescribing the requisites of the proof 
of debts by creditors, in section 22, make ex- 
press provision for the oath of an agent or 
attorney, when the creditor is absent or pre- 
vented from testifying, it is inferrible that it 
was not intended that an agent should sign, 
verify, or present a petition, because the act 
does not say so in terms. The act does not 
in terms say that the petition shall be signed 
or verified at all. When prescribing proof of 
debts, congress were directing the mode of 
exhibiting ex parte evidence which should en- 
title a party to receive a part of the estate in 
distribution; and section 22 is stringent and 
exact in specifying the oath which must be 
taken, and what it shall embrace. Having 
made such requirement, and recognizing the 
fact that creditors may often be compelled 
to make the proof by agents, they provide 
for the oath to be taken by such agents. 
This, to my mind, shows nothing in regard to 
the requisites of a petition, as to which the 
act itself specifies no oath whatever. An ex- 
press provision touching the proof of debts 
by agents, the proceeding being ex parte, to 
my mind, rather sustains than weakens the 
presumption, that, when the proceeding is in- 
ter partes, so that the debtor must be first 
heard before any adjudication can be had, no 
limitation or restriction of the proceeding to 
the personal act of the petitioner is to be im- 
plied. 

Several cases from the district courts are 
cited by counsel, in which it has been said, 
in substance, that a petitioning creditor must 
sign and verify the petition, and that it may 
not be done by agent or attorney, although 
expressly authorized. Hunt v. Pooke [Case 
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No. 6,896]; In re Muller [Id. 9,912]; In re 
Butterfield, 6 N. B. R. 257, in which latter 
case, however, the actual decision only im- 
ports, that authority to file a petition does 
not pertain to a mere retainer of attorneys 
at law in general. "Whether those courts 
would hold, that the requirement went to the 
jurisdiction of the court, and that a defect in 
this respect would render the whole proceed- 
ing, if carried to full consummation, coram 
non judice and void, is not quite clear. It is 
not easy to see that their views of the con- 
struction of the act would stop short of that. 
In the Southern district of this state, and in 
the district of Connecticut, the contrary has, 
I understand, been uniformly held. My own 
conviction is, that the opinions in the cases 
referred to proceed upon too narrow .a view 
of the subject, and I cannot resist the con- 
clusion, that, when the agent is clothed with 
full authority, and is able to present the prop- 
er authentication of the petition required by 
the forms, such petition should be entertain- 
ed, although the petitioning creditor does not 
in person sign or swear to the petition. 

The order under review must, therefore, be 
reversed. 



RAYNOR, The. See Case No. 9,267. 

RAYNOR (WILLIAMS MOWER, ETC., CO. 
v.). See Case No. 17,748. 



Case Mo. 11,598. 

The R. B. FORBES. 

[1 Spr. 328; i 19 Law Rep. 544.] 

District Court, D. Massachusetts. Oct. 25, 
1856.2 

Collision — Tug with Tow — Lights— Arrange- 
ment of Lights — Right of Wat. 

1. Where a ship without sails, was lashed to 
a steamer alongside, and so towed, the steam- 
er furnishing the whole motive power, and the 
ship came in collision with a sailing vessel, the 
steamer was held responsible. 

[Cited in Nelson v. The Goliah, Case No. 10,- 
106; The Belknap, Id. 1,244.] 

2. If the night was so dark, that a sailing ves- 
sel coming up Boston harbor could not be seen 
from the ship and steamer, in season to avoid 
a collision, it was not proper for the latter to 
leave the wharf and go down the harbor. 

[Cited in Judd Linseed, etc., Co. v. The Java, 
Case No. 7,559.] 

3. There is no imperative rule that requires 
a sailing vessel to show a light. But if she neg- 
lect to do so, when a light would have been 
seen, and a collision thereby prevented, she will 
not recover damages. 

4. Placing powerful lights near the bows of a 
ship, in such a position as to prevent the look- 
out from seeing ahead, is blamable. 

5. Where a steamer and a sailing vessel are 
approaching each other, it is the duty of the 

i [Reported by P. E. Parker, Esq., assisted 
by Charles Francis Adams, Jr., Esq., and here 
reprinted by permission.] 

2 [Affirmed by Case No. 11,275.] 



latter to keep her course, and of the former to 
keen clear. 

[Cited in The Sunnyside, Case No. 13,620; 
The Plymouth, 26 Fed. 880.] 

[This was a libel by William Pope and oth- 
ers against the steamboat R. B. Forbes, 
Charles Pearson, treasurer, claimant, for 
damages resulting from a collision.] 

Charles E. Pike, for libellants. 
H. F. Durant and M. Dyer, Jr., for claim- 
ants. 

SPR AGUE, District Judge. This is a libel 
in rem, against the steamer R. B. Forbes, for 
damages caused hj collision between the 
schooner Eliza, owned by the libellants, and 
the Romance of the Seas, a ship of about 
1600 tons, towed by the steamer and lashed 
to the steamer's side. The steamer is a tow- 
boat of about 350 horse power. The schooner 
was lumber-laden, and was beating up Bos- 
ton harbor on the evening of June 4th, and 
the collision took place about 10 o'clock, 
somewhere between Long Island light and 
the Castle. 

The first question presented is: Whether 
the steamer can be liable? 

It is contended, in the defence, that the 
steamer was the mere motive power; that 
she was the servant of the ship; that the 
whole control of both ship and steamer was 
in the owner of the ship; and therefore, that 
the ship, or her owners, are alone liable. 

It is to be observed, that the ship had no 
motive power of her own. Her sails were 
furled, and whatever motion she had was im- 
parted to her by the steamer. The only sepa- 
rate motion which the ship could have would 
be such lateral motion as might result from a 
change of her rudder. The ship and the 
steamer were so lashed together as to con- 
stitute one moving mass, whose momentum 
was the result of the steamer's motive power 
acting upon the aggregate bulk and weight of 
both ship and steamer. The steamer had the 
control of the ship; and if there was negli- 
gence in causing the collision, the steamer 
must be held liable. 

The fact that the steamer was hired for the 
service of towage, can make no difference. 
This is a proceeding in rem, and not in per- 
sonam. Generally, in a suit in rem, no re- 
gard is had to the ownership. One great 
benefit of such a proceeding is, that the law 
puts its hand on the offending thing, and, 
without inquiring who is the proprietor, gives 
a remedy in favor of the injured party, 
against the vessel itself which has caused the 
damage. 

It is not necessary, in this case, to decide 
whether the ship is also liable. That is not 
now before me for consideration. 

It has been contended that the steamer was 
under the control of the officers, or of the 
pilot of the ship. But if such were the fact, 
it would not exonerate the steamer, nor af- 
fect her liability as to third persons. But 
the fact of such control is not proved. The 
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testimony of both the captain and mate of 
the steamer show that the orders, at and 
about the time of the collision, were given, 
chiefly, by the officers of the steamer. It did 
not appear that the master of the ship took 
any part in the direction, at that time. 

It is contended that the fault was on the 
part of the schooner; or that the accident was 
inevitable. 

As to the latter," the more intelligent wit- 
nesses, on both sides, testify that the night 
was slightly overcast, with stars appearing 
here and there, and that the schooner could 
be seen at a considerable distance,— far 
enough to have been avoided with due pre- 
caution. Several of the witnesses for the de- 
fence, it is true, say that the night was very 
dark. But if it was so dark that the schooner 
could not be seen, then it was not a night for 
such a large ship and so powerful a steamer 
to have left the wharf to go down the har- 
bor, where vessels are very numerous, both 
outward and inward bound. In either view 
it is not a case of inevitable accident. 

Where, then, was the fault? It is con- 
tended that the schooner did not show a light, 
and that this was culpable negligence. [So 
far as a look-out is concerned, I am satisfied 
that the ship and steamer had a good look- 
out both in numbers and character. And it 
is also testified that the schooner had a good 
look-out. The witnesses for the libellants 
also say that, when the ship and steamer 
were half a mile off, a light was taken from 
the schooner's binnacle and shown, in full 
view, until the collision was inevitable.] s 
There is no imperative rule that required her 
to show a light. But if traversing these 
waters in the night time, where steamers 
may be expected, she omitted to do so, she 
ought not to recover damages against the 
steamer, if the latter had a good look-out 
which would have seen a light and prevented 
the collision; for a steamer using due care 
and skill has a right to run, when the night 
is such that a suitable light can be seasonably 
discovered. But the evidence shows that she 
did, in fact, exhibit a sufficient light. [There 
were four persons on the deck of the schoon- 
er, and they all say that a light was shown 
in a conspicuous place above the deck load, 
and state all the attending circumstances. 
One or two persons also on board the ship 
say they saw a light just before the colli- 
sion.^ (The judge here went into an exam- 
ination of the evidence.) The schooner does 
not appear to have been in fault. How was 
it with the ship and steamer? They had a 
good look-out, both in numbers and char- 
acter, and yet they failed to discover the 
schooner's light in season, although the night 
was such that it ought to have been seen. 
"Why did they not see it? Solely, in my judg- 
ment, because the lights on the ship and 
steamer were unskilfully placed. Powerful 

a [From 19 Law Rep. 544.] 



lights were placed near the bows of the ship, 
directly in the line of vision of those on the 
look out. Here was the fault. And this ac- 
counts for the testimony of some of the wit- 
nesses, who were on the look out that the 
night seemed to them very dark, and that they 
could see only a short distance ahead. There 
was a great mistake in the arrangement of 
the lights. According to the defendant's own 
witnesses, they were so placed as effectually 
to prevent a view directly ahead. This also 
accounts for the contradiction in the testi- 
mony respecting the position of the vessels, 
when they came together. All the witnesses 
on board of the ship and steamer say, that 
when they first saw the schooner she was 
lying across the ship's bows; that she ap- 
peared to be just going in stays; and that 
the ship struck her bowsprit at a right angle 
with the ship's keel. All those on board of 
the schooner say that she did not go in stays, 
but was close hauled on the wind, and that 
the vessels came together nearly" "head on," 
or at an angle of only one or two degrees. 
From an inspection of the bowsprit, a part 
of which has been brought into court, I am 
convinced that the first blow must have been 
made by a vessel approaching from nearly 
an opposite direction, and not at a right 
angle. And the sudden and near appearance 
of the schooner, as testified to by the wit- 
nesses for the defence, still farther confirms 
the belief that she was not seen, until the pro- 
jecting jib-boom of the ship had begun to 
press her round, and to give her the appear- 
ance of going in stays. under the ship's bow. 

It has been contended, that inasmuch as 
the schooner saw the steamer a mile off, the 
schooner should have kept clear of the steam- 
er. But the rule of the sea is, that a sailing 
vessel is to keep on her course, and it is the 
duty of the steamer to avoid her. The 
schooner had a right to believe, and to act 
upon the belief, that the steamer would di- 
verge at the proper time to go clear. If the 
schooner had diverged, and in consequence 
thereof had come in collision with the steam- 
er or ship, she would have been in fault. 

I am of opinion that the schooner was not 
in fault, but that there was fault on the part 
of those in charge of the steamer and ship, 
and that the steamer is liable for the damages 
resulting from the collision. Decree for the 

libellants. 

t 

[On appeal to the circuit court, this decree 
was affirmed. Case No. 11,275.] 

NOTE. See ace. Sproul v. Hemmingway, 14 
Pick. 1; and as to liability of steam-tugs tow- 
ing barges and canal boats, The John Counter, 
Stu. Adm.; The Express [Case No. 4,596], -But 
see Smith v. The Creole J"Id. 13,033]; The 
Sampson [Id. 12,280]; The Duke of Susses. 1 
W. Rob. Adm. 270; The Gypsey Kin ff , 2 W. 
itob. Adm. 537: The Christiana, 3 W. Rob. 
Adm. 27; The Kingston-by-Sea, Id. 152. As 
to the rule of the sea, see The Oregon, 18 How. 
[59 TJ. S.] 570; Haney v. "Baltimore Steam 
Packet Co., 23 How. [64 U. S.] 292, and The 
Osprey [Case No. 10,606]. 



REA (Case STo. 11,599) 



[20 Fed. Gas. pa^e 344] 



E. B. FORBES. The (POPE v.). See Case 
No. 11,275. 



RE. 



[Note. Cases cited under this title will be 
found arranged in alphabetical order under the 
names of the paities.] 



Case Ho. 11,599. 

REA v. CUTLER. 

[1 Spr. 135.] i 

District Court, D. Massachusetts. May, 1846.2 

Average — Voluntary Stranding — Contri- 
bution. 

Where shipwreck is inevitable, but the mas- 
ter, instead of allowing the vessel to go ashore 
as she is drifting, makes sail and intentionally 
runs her ashore, at the place where he thinks 
life and property is most likely to be saved, 
and the vessel is lost, the property saved must 
contribute in general average for the loss of the 
vessel. 
[Cited in Pitzpatrick v. Eight Hundred Bales 
of Cotton, Case No. 4,843; Oologaardt v. 
The Anna, Id. 10,545; The Star of Hope, 
9 Wall. (76 U. S.) 234.] 
[Distinguished in Emery v. Huntington, 109 
Mass. 436.] 

This was a libel, brought in behalf of the own- 
er of the bark Zamora, against the consignee 
of a part of her cargo, to recover a general 
average contribution, for the alleged volun- 
tary sacrifice of the vessel. It appeared 
by the evidence, that on the night of Decem- 
ber 16th, 1845, during a violent gale, the ves- 
sel came to anchor about four miles off Mano- 
met Point; that soon after she began to drag, 
and drifted slowly, stern foremost, towards 
this point, which ran out about three-quar- 
ters of a mile, and on which the breakers were 
very heavy. As it was impossible to keep 
clear of the shore by making sail, the cap- 
tain concluded that one of two things must 
be done; either to cut away the masts, with 
the hope the anchors would then hold, or to 
slip the cables, make sail, and run the ship 
on shore, in some place where there was a 
chance of saving life and property; he de- 
termined on the latter course, slipped his ca- 
bles and made sail. After this was done, 
the vessel cleared the point, ran on a sunken 
rock, and afterwards on shore. The vessel 
was destroyed; the cargo saved, principally 
in a damaged state. 

F. C. Loring, for Iibellant. 

R. Fletcher and B. R. Curtis, for respondent. 

SPRAGTJE, District Judge. The only ques- 
tion is, whether the present case comes within 
the principles laid down by the supreme court 
in Columbian Ins. Co. v. Ashby, 13 Pet, 
[38 U. S.] 331. Several grounds of distinc- 
tion have been taken: 

i [Reported by F. E. Parker, Esq., assisted by 
Charles Francis Adams, Jr., Esq., and here re- 
printed by permission.] 

2 [Affirmed by circuit court. Case unreport- 
ed.] 



First. That here there was no voluntary 
sacrifice, because the Zamora must inevitably 
have gone on shore. But in this respect, the 
two cases cannot be distinguished, as the 
special verdict in Columbian Ins. Co. v. Ash- 
by, found that there was no possible means of 
saving the vessel and cargo, except by run- 
ning her on shore. 

The principle of law laid down in that 
case appears to be, that where loss by ship- 
wreck is inevitable, but may be met in more 
than one way, and with different degrees of 
peril to life or property,— where, in short, an 
election remains open to the master, and he 
acting for the interest of all concerned, ex- 
ercises his volition, and adopts that one of 
the several courses which seems to him least 
perilous, and most conducive to the com- 
mon benefit, and in so acting the ship is 
wrecked, the loss is a ground for general 
average, to which the property preserved 
must contribute. The volition and election 
of the master, is the essential inquiry, and the 
degree of injury sustained by the vessel is 
unimportant. 

In this case, there was a chance that the 
anchors might have caught a rock, and have 
held the vessel. There was an election on 
the part of the master to take this chance, 
or to slip the cables and run on shore; and in 
making this election, he exercised his volition. 

It was highly probable that she would have 
drifted on shore, at all events; but there was 
a possibility that if he had cut away the 
masts, the anchors might have caught, and 
held her. This objection cannot be sustain- 
ed. 

Secondly. It is urged, that there was no 
intent to save the cargo, but only the lives 
of the crew, and the vessel. The testimony 
proves the contrary. No doubt the principal 
object was, as it ought to have been, to save 
life; but the next object was, to save as 
much as might be of the vessel and cargo. 

Thirdly. The third ground on which it is 
attempted to distinguish the cases is, that 
here there was no intent to strike on that 
particular rock. But there was an intent to 
change the position of the vessel, and to 
run her on shore, in a different place from 
that to which she was drifting; and the ac- 
cidental striking cannot be considered as af- 
fecting the intent. When the cables were 
slipped and sail made, the going on shore 
was inevitable, and the intent to do so must 
have existed. In this respect, the case is 
very similar to that of Sims v. Gurney, 4 Bin. 
513; which is referred to with approbation 
by the supreme court; and which I do not 
understand to be overruled by the later case 
of Walker v. U. S. Ins. Co., 11 Serg. & R. 61. 

Fourthly. The fourth and last ground of 
distinction is, that the peril, which was that 
of going on shore in a rocky place, was not 
averted. This is true, as a general state- 
ment, and the same might be made on the 
facts in Columbian Ins. Co. v. Ashby. But 
it may also be stated, otherwise, that the 



120 Fed. Cas. page 345] 

peril sought to be avoided, was that of drift- 
ing, stern foremost, on a rocky point, pro- 
jecting far into the sea, and far from high- 
water mark, and where, if the vessel had 
struck, all on board would probably have been 
lest— the vessel have gone to pieces, and the 
cargo have been scattered, if not lost or de- 
stroyed; that this peril was averted, and the 
vessel run on shore, bows on, in a much less 
dangerous place, near high-water mark, where 
the lives of all might have been preserved, 
and where the cargo was saved in the ves- 
sel. 

On the whole, I am of opinion that the case 
cannot be distinguished from Columbian Ins. 
Co. v. Ashby, and therefore decree that the 
libellant is entitled to a contribution. Decree 
for libellant 

[NOTE. A decree was passed for §2,500, 
which was affirmed by the circuit court Case 
unreported.] 

This case was taken, by appeal, to the su- 
preme court, and was there dismissed for want 
of jurisdiction. That point was not taken by 
the learned counsel for the respondent, and they 
declined to argue it, when invited to do so by 
the supreme court. Cutler v. Rea, 7 How. [48 
U. S.l 729. See Crocker v. Jackson [Case No. 

'The' decision was not by a majority of the 
supreme court See statement of Wayne, J., 
in [Cutler v. Rael 8 How. [49 U. S/| 615, ap- 
pend. McLean, J., in Dihe v. The St Joseph 
[Case No. 3,908], says that the decision was by 
a divided court, and has not been satisfactory 
to the profession, and was not in accordance 
with the prior decisions of the supreme court. 
It is substantially overruled by the late case 
of Dupont v. Vance, 19 How. [60 TJ. S.] 162. 



Case 3STo. 11,600. 

In re READ. 
[See 5 Fed. 721.] 

Case TTo. 11,601. 

READ v. BERTRAND. 

[4 Wash. C. C. 514.] i 

Circuit Court, D. Pennsylvania. April Term, 
1825. 

Assumpsit— Counts Thereunder— Federal Ju- 
risdiction—Citizenship. 

1. Assumpsit for goods sold and delivered, 
money had and received, and insimul compu- 
tassent Plaintiff employed defendant as his 
agent to sell a parcel of goods, for a certain com- 
mission. He sold a part of them, and received 
part of the purchase money, which, with the resi- 
due of the goods, he confided to a person whom 
he appointed as his clerk, and who ran off with 
the money and goods. The plaintiff cannot re- 
cover on the first and third counts, as no sale 
was made of these goods to the defendant, nor 
was any account settled and a balance struck 
between the parties. But the plaintiff is en- 
titled to recover, under the second count, the 
amount of money received by defendant and 
lost by the perfidy of his own agent. 

i [Originally published from the MSS. of Hon. 
Buskrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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2. What constitutes judicial citizenship, in 
reference to the jurisdiction of the courts of the 
United States. 

[Explained in Toland v. Sprague, Case No. 
14,076.] 

Action to recover the balance of an account 
of sales rendered by the defendant to plain- 
tiff. The ease was, the plaintiff, a merchant 
of New York, entered into a contract with 
defendant, then residing in Philadelphia, in 
the year 1818, to furnish him with a large as- 
sortment of jewellery, which he was to take 
from place to place in the United States to 
sell for the plaintiff, upon a commission of 
five per cent, on the invoice prices, and one 
half of what he might sell them for beyond 
those prices, the same to be in lieu of ex- 
penses and all other charges. The defendant, 
after passing through many of the states with 
the articles so furnished by the plaintiff, and 
making sales of part of them, went to New 
Orleans, where he opened a store for the sale 
of the goods then on hand, and of other as- 
sortments of like goods sent to his store in 
New Orleans at different times. In 1819 the 
defendant came to Philadelphia for the pur- 
pose of meeting the plaintiff, and of pointing 
out the kind of goods suitable for the New 
Orleans market, to be sent him in future; 
having left a young man, named Flep, in 
charge of the store and of a sum of money 
which he had received from the sales of the 
plaintiff's goods, to be invested by him in a 
bill, to be remitted to the plaintiff. Whilst 
the defendant was in Philadelphia, he receiv- 
ed a letter from a friend in New Orleans, in- 
forming him that Flep had packed up the 
goods left in his charge, and disappeared with 
them. He took with him also the money left 
by the defendant The plaintiff then entered 
Into an engagement with the defendant, that 
the latter should go to the Havana and to 
New Orleans, and elsewhere, in pursuit of 
Flep; he binding himself not to sue the de- 
fendant for four months. The defendant ac- 
cordingly went to the Havana and to New 
Orleans in October, 1819, but was unsuccess- 
ful in overtaking Flep, or in recovering any 
part of the property taken away by him. The 
defendant wrote to the plaintiff from New 
Orleans, informing him of his ill success, and 
mentioning thathe'was there working for his 
living. He remained in New Orleans till 
May, 1820, when he came to Philadelphia, 
and from thence wrote to the plaintiff, in- 
forming him of his arrival, and that his ob- 
ject in coming on was to make some settle- 
ment with the plaintiff. The plaintiff's agent 
endeavoured to prevail upon the defendant to 
go to New York to see the plaintiff, which 
he declined, observing that he might thereby 
expose himself to be sued when distant from 
his friends. He said he had come to Phila- 
delphia on purpose to go to gaol, and to 
take the benefit of the insolvent law. The de- 
fendant presented to the plaintiff's agent an 
account, in which, amongst other things, he 
charged his expenses in New Orleans on his 
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last trip, "whilst waiting to liear from the 
plaintiff." Early in June the defendant was 
arrested at the suit of the plaintiff, under a 
writ issued from this court, and remained 
in gaol till October, when he was discharged 
on common bail. He then returned to New 
Orleans, where he has remained ever since. 
The objections made to the plaintiff's recov- 
ery were: (1) That the defendant being a 
citizen of Louisiana at the time this suit was 
brought, and the plaintiff a citizen of New 
York, this court has no jurisdiction of the 
cause. (2) That this action will not lie, there 
being no settled account between the parties. 
That the proper action was account. At all 
events, the plaintiff cannot recover under the 
count for money had and received, without 
showing that the money for which the plain- 
tiff's goods were sold had been collected. 

Mr. Bradford, for plaintiff. 
Mr. Philips, for defendant 

WASHINGTON, Circuit Justice (charging 
jury). The first point for the consideration of 
the jury is that which concerns the jurisdic- 
tion of the court, and this depends upon a 
mixed question of law and fact. "What facts 
constitute a <dtizen of the United States a 
citizen of any particular state, are of the first 
description. Whether the evidence proves 
those faets or not, it is the latter description. 
The constitution of the United States having 
extended the judicial power of the United 
States to controversies between citizens of 
different states, there can be no question but 
that congress might have given jurisdiction to 
a circuit court sitting in one district, although 
the plaintiff and defendant were citizens of 
states other than that "where the process was 
served, provided they were not citizens of 
the same state. But congress has thought 
proper to give the jurisdiction under the lim- 
itation that one of the parties, plaintiff or de- 
fendant, must be a citizen of the state where 
the suit is brought, and the other a citizen of 
some other state. 

The plaintiff in this case then being a citi- 
zen of the state of New York, this court can- 
not entertain jurisdiction of this cause, unless 
you should be satisfied that the defendant 
was a citizen of this state at the time when 
this suit was brought. Judicial citizenship, 
or that species of citizenship intended by the 
constitution and law of congress, in reference 
to the jurisdiction of the courts of the United 
States, is nothing more or less than residence 
or domicil in a particular state, the person 
claiming to be a citizen of such state, being, 
at the same time, a citizen of the United 
States. This domicil may be changed from 
one state to another, if the removal be bona 
fide, and with intention to abandon his resi- 
dence and to fix it permanently in the state 
to which he removes. But if the removal be 
for a temporary purpose, and with an inten- 
tion to return to his former state of residence 
after that is accomplished, he is considered as 
a mere sojourner in the place of his tem- 



porary residence, and a citizen of the state 
from which he had departed. This intention 
to make the state he removes to the place of 
his permanent residence, is to be gathered 
from his conduct, his declarations, and from 
a variety of other circumstances, of all which 
the jury are the judges, and must decide upon 
the whole of the evidence laid before them. 

The following appears to be the history of 
the defendant in relation to this subject: 
Whether he was a native of New Orleans or 
not does not appear, but it is in proof that he 
resided in that state from 1804 to 1809, when, 
being a minor, he removed with his mother 
and stepfather to this city, where he was 
bound an apprentice to a jeweller to learn 
that trade. He is therefore to be considered 
as a citizen of this state at the time he enter- 
ed into the contract with the plaintiff which 
forms the ground of this suit, the domicil 
and consequent citizenship of the parent con- 
stituting the domicil and citizenship of their 
children during their minority, and after- 
wards, unless they change it. This contract 
was entered into in the year 1818, by which 
the defendant bound himself to take charge 
of a large assortment of jewellery Belonging 
to the plaintiff, and to dispose of the same 
-wherever he could find purchasers in the dif- 
ferent states which he might visit, upon a cer- 
tain commission in lieu of all charges and ex- 
penses, and to return to the plaintiff all such 
of the goods as he should be unable to sell. 
After travelling through many of the states in 
the character of a pedlar, and selling a part of 
the goods, he arrived at New Orleans in the 
same year, where he rented a store, and 
opened the remaining stock of jewellery, for 
the more convenient and advantageous dispo- 
sition of it, as well as of other cargoes which 
the plaintiff was to send, and did send to him 
from time to time. It by no means appears 
in evidence that, when he left Philadelphia. 
It was his intention to fix his residence in 
New Orleans, or in any other place out of the 
state. In the summer of 1819 he returned to 
Philadelphia, with the professed intention to 
visit the plaintiff, and make a selection of the 
particular kind of goods suited to the New 
Orleans market, leaving his store open in that 
city, and his unsold goods under the care of 
a clerk whom he had employed to assist him, 
and to dispose of during his absence. This 
return then to Philadelphia being for a tem- 
porary purpose, is not to be considered as a 
change of domicil, if you should be of opinion 
that his residence in New Orleans was intend- 
ed to be permanent, so as to have gained him 
a domicil there. In the autumn of that year 
he returned to New Orleans, by the way of the 
Havana, in pursuit of the treacherous clerk, 
in whose charge he had left his store and 
goods, and remained there working for his 
living, as he stated in one of his letters to the 
plaintiff in the spring of 1820. In May, 1820, 
he again returned to Philadelphia, in order, 
as he stated in his letter to the plaintiff of 
the 27th of that month, to come to some set- 
tlement with the plaintiff. 
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The first question for your consideration 
then is, whether the defendant, during his 
stay in New Orleans, was there with the in- 
tention of making it the place of his perma- 
nent residence? If he was not, then he con- 
tinued a citizen of Pennsylvania up to the 
time when this suit was Drought. If he was, 
then the next question is, whether his re- 
turn to Philadelphia in May 1820, was for a 
temporary purpose merely, or with the in- 
tention of a permanent change of domicil. 
In the former case, he would be a citizen of 
Louisiana, and in the latter, a citizen of this 
state, when this suit was brought. The cir- 
cumstances relied upon by the plaintiff to 
prove the latter proposition are the following: 
(1) That his only motive for visiting, open- 
ing a store, and residing in New Orleans, hav- 
ing been his connection with the plaintiff, in 
whose service he exclusively was, and that 
having been removed by the perfidy of his 
clerk, who had eloped with all, or nearly all 
the property left in his possession, the pre- 
sumption is, that his return to Philadelphia 
in 1820 was with the intention to be rein- 
stated in his former citizenship. (2) That .in 
the account which, on such return, he pre- 
sented to the plaintiff's agent, there was an 
item for his expenses during his last visit to 
New Orleans, waiting to hear from the plain- 
tiff; which, it is said, he could not with any 
truth or justice assert, if he considered him- 
self to be a permanent resident of New Or- 
leans. (3) That he, or his stepfather, in his 
presence, stated to the plaintiff's agent, after 
his last return, that he had come home, for 
the purpose of being sued and imprisoned, 
in order to entitle him to the benefit of the 
insolvent law of this state, which, it is said, 
he could not have obtained, unless Penn- 
sylvania was indeed his home, as he had call- 
ed it 

To establish the former proposition, viz. 
that his return to Philadelphia was merely 
for a temporary purpose, the place of his 
domicil still continuing to be Louisiana, the 
defendant relies upon the following circum- 
stances: (1) His letter of the 27th of May, 
1S20, showing the motive of his visit to Phila- 
delphia. (2) His letter to the plaintiff from 
New Orleans, in 1820, before this return, in 
which he says that he is then in that city 
working for his living. (3) That as soon as 
he was discharged on common bail, he re- 
turned to New Orleans, thus showing that 
he considered that place as his home. 

These Circumstances, and on the others, the 
evidence to establish them are to be weighed 
by the jury. But it is to be remembered, that, 
as his change of domicil from Louisiana to 
Philadelphia is asserted by the plaintiff, and 
as it is quite clear that an intention to re- 
move permanently from one state to another 
is never to be presumed, the burthen of proof 
to establish- that point is upon the plaintiff; 
and that, unless you are entirely satisfied 
from the evidence that such was his inten- 
tion, he ought to be considered as a citizen of 
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Louisiana, provided you are also satisfied 
that he" made himself a citizen of that state 
upon the principles before laid down. 

2. If your opinion should be in favor of the 
plaintiff on the first point, your next inquiry 
will be whether the plaintiff is entitled to re- 
cover any thing and how much in this action? 
It is assumpsit, with three counts,— for goods 
sold and delivered, money hact and received, 
and insimul computassent. There is clearly 
no evidence to support the first and last 
counts, since it is not pretended that the 
goods, for the value of which this action is 
brought, were sold by the plaintiff to the de- 
fendant, or that the parties had ever ac- 
counted together and struck a balance. To 
enable the plaintiff to succeed on the second 
count, the plaintiff must satisfy you not only 
that the defendant had sold the goods as 
stated in the account of sale which he ren- 
dered to the plaintiff, but that he had receiv- 
ed the proceeds thereof, or that they had some 
way or other come to his use. He admits that 
he had received the sum of $2,674; but that 
he left the money with his clerk when he 
came from New Orleans to Philadelphia in 
1819, with orders to procure for the same a 
bill to be remitted to the plaintiff, which 
money was totally lost, in consequence of the 
subsequent elopement of the clerk. But this, 
we think, furnishes no legal reason why the 
plaintiff should not recover that sum at least. 
By the contract between these parties, in 1818, 
the defendant was alone entrusted, and alone 
undertook to sell the goods at his own cost 
and charge; agreeing, in lieu of such, and 
of his trouble, to receive a certain commis- 
sion. If he chose to employ a clerk to assist 
him in the business he had undertaken, it 
could only be at his own expense. If he 
chose to entrust the plaintiff's money in his 
hands, it was at his own risk. He had no 
power to delegate any part of his duties to 
the management of any other person. 

The jury could not agree, and after being out 
a day and night, the counsel consented to their 
discharge. 

[On the retrial the plaintiff recovered. Case 
No. 11,602.] 



Case No. 11, 60S. 

READ v. BERTRAND. 

[4 Wash. O. O. 556.] l 

Circuit Court, D. Pennsylvania. Oct. Term, 
1825. 

Account — Goods ox Commission — Plea. 

Action of account. Plea, plene computavit. 
Plaintiff consigned to defendant a cargo of 
goods to sell on commission, and the agreement 
of defendant bound him to return those that 
should remain unsold. Defendant sold a part, 
and delivered to plaintiff an account current, 
in which he debits himself with all the goods, 
and credits the sales, leaving a large balance of 

i [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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goods unsold and unreturned. The plea is not 
maintained, the account rendered not amount- 
ing to a full accounting, so long as a part of the 
goods remained unsold and unreturned. The 
plaintiff could not have maintained an action 
of insimul computassent for the balance of the 
account. 

This was an action for account render. 
The pleas were (1) never bailiff or receiver; 
and (2) plene eomputavit. The evidence was 
the same as was given in the former action 
of assumpsit,— see [Case No. 11,601]— with 
proof of the following additional circum- 
stances: That when the defendant came to 
Philadelphia in the year 1819, he delivered 
to the plaintiff an account of sales of goods 
which he had then disposed of, to the amount 
of about $10,000, together with an account 
current, in which he debited himself with all 
the goods which he had received, at their in- 
voice prices, to the amount of about §36,- 
000, and credited himself with the sales, leav- 
ing a balance of about §26,000. In 1820, 
when he returned to Philadelphia after his 
fruitless pursuit of Plep, he stated to the 
agent of the plaintiff, that he had settled all 
his affairs in New Orleans, and had now re- 
turned home to have a settlement with the 
plaintiff. He delivered to the agent another 
account current, in which nothing was stat- 
ed as to the disposition of the residue of the 
plaintiff's goods, and making nearly the same 
balance as he had done the preceding year. 
The points made by the defendant's eounsel 
were (1) that the defendant had changed his 
domicil from Pennsylvania to New Orleans 
in 1818-19, and consequently that this court 
had not jurisdiction; (2) that the accounts 
current, rendered by the defendant to the 
plaintiff in 1819 and 1820, supported the plea 
of plene eomputavit, and therefore that the 
verdict ought to be for the defendant 

Mr. Bradford, for plaintiff. 
Mr. Philips, for defendant. 

WASHINGTON, Circuit Justice, upon the 
first point, delivered the same charge in sub- 
stance as he did on the trial of the cause 
above referred to. 

2. The second question is, whether the evi- 
dence in the cause supports the plea of plene 
eomputavit, and this will be easily compre- 
hended hy the jury when we attend to the 
agreement between the parties, and the issue 
which is formed by the pleadings. The 
agreement was, that the defendant should 
receive from the plaintiff a parcel of jewel- 
lery and fine goods to sell on his account for 
a certain commission, and should return to 
the plaintiff all sueh of the goods as be should 
not be able to dispose of. If the goods, or 
any part of them, should be sold at prices 
beyond those at which they were invoiced, 
the defendant was to receive, as an addi- 
tional compensation, one half of the excess. 
The declaration states the agreement, and 
the defendant's promise to account, and com- 
plains that he has not accounted, as he was 
bound to do. The defendant pleads in bar, | 



that he has fully accounted, and upon this 
fact the parties are at issue. It is insisted 
by the defendant's counsel that the accounts 
current rendered by him to the plaintiff 
maintain the plea; as they included, on the 
debit side, the invoice price of all the goods, 
and on the credit side, all the sales, leaving 
the balance to his debit. It is very true that 
those papers contained an account, but did 
they contain a full account, according to the 
agreement of the parties? What was that 
agreement? It was to sell the whole of the 
goods, or, if that could not be done, then, 
to return to the plaintiff the unsold goods. 
But the accounts rendered to the plaintiff 
contained no statements either of the sales 
of those goods, or of a return of those not 
sold. They represent, it is true, the sales of 
a part of them, but show upon their face 
that the residue, to the amount of about $26,- 
000, still remained unsold. How then can 
this be styled "fully accounting," according 
to the terms of the agreement? The object 
of the plaintiff on entering into it was, to 
have all the goods sold, with a view to the 
profit to be obtained upon them; and unless 
they were sold, his design was totally frus- 
trated. Until the whole were sold, or, in 
case this could not be effected, the unsold 
part was returned to the plaintiff, it was not 
in the power of the defendant to account 
fully, and nothing short of that could satisfy 
the plea. If, in conformity with the truth, 
the defendant had ventured to plead that he 
had rendered an account merely, it would 
have been bad upon demurrer; as it could 
offer no bar to the action, without alleging 
that the defendant had fully accounted. The 
reason of all this is obvious. If the defend- 
ant has rendered a full account, the object 
of this suit was answered, and the plaintiff 
could not maintain it in this form of action. 
If he has not fully accounted, then the ac- 
tion of account render is proper, and the 
judgment quod computet follows, which 
sends the parties before auditors, whose 
province it is to examine and settle the ac- 
counts between the parties. 

It was strongly insisted upon by the de- 
fendant's counsel, that after rendering the 
accounts current before spoken of, the plain- 
tiff might have maintained an action of as- 
sumpsit upon an insimul computassent, for 
the balance struck by the plaintiff. The 
unanswerable objection to sueh an action 
would have been, that this balance consists 
of the unsold goods, and not of money in the 
hands of the defendant or of others, and that 
to make the defendant liable for their in- 
voice price, or for any other price, would be 
to treat him as a purchaser of those goods 
against his will, and against the will of the 
plaintiff also, who might not choose to waive 
the profits which he might expect upon a 
sale of them. To this it could not be answer- 
ed, that by presenting such an account, the 
defendant bound himself to pay the balance; 
because the manifest intention of rendering 
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such an account is merely to present to the 
principal a statement of the goods sold and 
unsold, and not a final account; which could 
not be rendered until all the goods were sold, 
or returned to the plaintiff. This point was 
decided in the former action, when the court 
informed the jury that the plaintiff could not 
recover upon the count for an insimul com- 
putassent, since there was no evidence that 
the parties had accounted together. There 
is then nothing in this objection; and if the 
jury should be of opinion upon the first point, 
that the defendant was a citizen of this state 
when this action was brought, they ought to 
find a verdict for the plaintiff. 

Verdict for plaintiff, and judgment quod com- 
putet. 



Case Wo. 11,603. 

READ v. BERTRAND. 

[4 Wash. O. O. 558.] i 

Circuit Court, D. Pennsylvania. Oct Term, 
1825. 

Deposition— Taken under Rule— Inability of 
Witness to Attend. 
A deposition taken under a rule of court to he 
read in case of the inability of the witness to 
attend, cannot be read, unless such inability 
be shown, or that the witness lives beyond the 
reach of a subpoena. 

Action of assumpsit. The court decided that 
a deposition taken under a rule of court, on 
twenty-four hours notice, to be read in case 
of the inability of the witness to attend; 
could not be given in evidence without proof 
of such inability,, or that the witness lived 
beyond the distance to which a subpoena could 
reach, to compel his appearance. The plain- 
tiff suffered a nonsuit. 



Case No. 11,604. 

READ et al. v. CARBERY. 

[2 Cranch, C. C. 417.] 2 

Circuit Court, District of Columbia. Oct. 
Term. 1823. 

Notes— Indorser— Dishonor— Notice— When to 
be Given. 
If payment of a note be demanded and re- 
fused on the third day of grace, notice to the 
indorser on the next day is in due time. 

Assumpsit [by L. & D. Read] against 
[Thomas Carbery] the indorser of B. G. 
Orr's promissory note, dated December 
loth, 1819, payable four months after date. 
Payment was demanded of the maker on the 
18th of April, 1820, and the protest and no- 
tice to the defendant were on the 19th of 
April. The verdict was taken, subject to 
the opinion of the court, whether the de- 

i [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 

2 [Reported by ft Hon. William Cranch, Chief 
Judge.] 
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mand and notice were in sufficient time. 
At December, 1824, the judgment was ren- 
dered for the plaintiffs, according to the 
verdict. 



Case 'No. 11,605. 

READ v. CHAPMAN. 

[1 Pet. C. C. 404.] i 

Circuit Court, D. Pennsylvania. April Term, 
" 1817. 

Bail— Civil Case— Dischauge under State 
Insolvent Laws. 

1. The defendant having been discharged by 
the insolvent laws of the state of Pennsylvania, 
from a debt contracted in the_ state, the court 
discharged him on common bail. 

[Cited in Campbell v. Claudius, Case No. 2,- 
356. Followed in Richardson v. Mclntyre, 
Id. 11.789.] 

2. The court refused to quash a writ of capias 
issued against the defendant, for a debt con- 
tracted in this state, he having been discharged 
by the insolvent laws. 

Rule to show cause of action, and why the 
defendant should not be discharged on com- 
mon bail, and the writ quashed with costs. 
The plaintiff showed cause, by a positive affi- 
davit of a debt contracted in this state, and 
still subsisting and unpaid. The defendant, 
in support of the rule to be discharged on com- 
mon bail, gave in evidence the record of a 
discharge of his person, by the court of com- 
mon pleas of the county of Philadelphia, 
under the insolvent law of this state; setting 
forth that notice was duly served on the plain- 
tiff, and an assignment of his property made 
under the said law for the benefit of his cred- 
itors, to the plaintiff and one other of his 
creditors. 

■It was insisted by Mr. Shoemaker, for the 
plaintiff, that the court is not bound to notice 
this law; and, that at all events, the ques- 
tion ought not to be decided in this summary 
way, but the defendant should be left to plead 
his discharge, so as to put it in the plaintiff's 
power to contest the validity of the discharge, 
on the trial. He cited Hayton v. Wilkinson 
[Case No. 6,272]; [James v. Allen] 1 Dall. 
[1 U. S.] 188, as also other cases decided in 
the courts of New York. See Johnson's Re- 
ports. 

WASHINGTON, Circuit Justice. None of 
the cases cited by the plaintiff's counsel apply 
to this. Those decided in the courts of Penn- 
sylvania, are cases of discharges under the 
insolvent laws of other states, and they pro- 
ceed upon the ground of comity and are gov- 
erned by the rule of reciprocity. The New 
York .courts do not acknowledge the validity 
of a discharge under the laws of a foreign 
country, or of the sister states; and refuse 
altogether, in those cases, to discharge on 
common bail. The case of Hayton v. Wil- * 
kinson [Case ~ 6,272], decided in the circuit 
court of Maryland, is founded upon the law 

i [Reported by Richard Peters, Jr., Esq.] 
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of Maryland, which discharges not only the 
person, hut the debt. In that case there- 
fore, the learned judge, considering the ques- 
tion to he a very important one, very prop- 
erly refused to decide it in the summary way 
in which it was brought before him, and left 
the defendant to plead his discharge. 

But if in this case the court should refuse 
to release the defendant by permitting him 
to appear on common bail, he is without reme- 
dy notwithstanding his person is discharged 
under the insolvent law of this state. He 
could not avail himself of the discharge by 
plea, since the immunity being merely per- 
sonal, could not be pleaded in abatement, or 
in bar of the action. In some of the eases 
that were cited, the court were influenced by 
the circumstance of want of notice to the 
plaintiff. But, none of those difficulties oc- 
cur in this case. The debt was contracted in 
Pennsylvania, where the discharge of the de- 
fendant's person took place. Notice of the 
defendant's intention to take the benefit of 
the insolvent law, was duly given to the plain- 
tiff, and he is even an assignee of the de- 
fendant's effects under that law. 

The rule to discharge on common bail was 
made absolute, and that to quas*h the writ 
discharged. 



Case No. 11,606. 

READ v. CONSEQUA. 
[4 Wash. O. O. 174.] i 

Circuit Court, D. Pennsylvania. Oct. Term, 
1821. 
Injunction — Before Answer — Motion to Dis- 
solve — Writs— Service — Pro Confesso. 

1. A bill for an injunction to stay proceedings 
in a suit at law, accompanied with the usual 
affidavit, was filed in 1816 against the defend- 
ant, a Hong merchant of Canton. The court 
ordered that the service of the subpoena on the 
defendant's attorney in the action at law should 
be deemed sufficient, and the injunction was 
granted. 

[Cited in Sawyer v. Gill, Case No. 12,399; 
Cortes Co. v. Thannhauser, 9 Fed. 228: 
Crellin v. Ely, 13 Fed. 423.] 

2. After five years a motion was made to dis- 
solve the injunction, absolutely, without an an- 
swer. Held, that the motion was unprecedent- 
ed. If the injunction be granted until further 
answer and further order, which is the usual 
form, it is never dissolved until the auswer 
comes in; even although the defendant should 
live abroad. 

[Cited in Kneedler v. Lane, 45 Pa. St. 327.] 

3. Quaere, when the court will order the mon- 
ey claimed by the plaintiff in a suit at law paid 
into court, and continue the injunction. 

4. The court will not permit the answer of the 
attorney of the defendant in the suit at law, 
to be filed as a substitute for the answer of the 
defendant himself. 

5. An amendment of a bill upon which an in- 
junction has been granted before answer filed, 
particularly if filed within a short time after 
filing the original bill, will not affect the in- 
junction granted on the original bill. " 

i [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 



6. Where the injunction is continued to the 
hearing, the court will not dissolve it if it ap- 
pears that the plaintiff has been guilty of in- 
tentional delay in prosecuting the cause. Be- 
cause, it would be most unreasonable to apply 
this rule to a case where the defendant resided 
abroad, beyond the reach of the process of the 
court, otherwise than as he may be affected by 
the service of it upon his attorney at law un- 
der a special order of the court. The bill has re- 
mained unanswered for five years since it was 
filed, and four years since the order of the 
court that service of the subpoena upon the 
attorney at law should be deemed sufficient. 

[Cited in Bradley v. Reed, Case No. 1,783; 
O'Hara v. McConnell, 93 TJ. S. 153.] 

7. It is further proved that copies of the bill 
have been forwarded to the defendant at Can- 
ton, not only by his attorney at law, but by the 
plaintiff in equity, and that sufficient time has 
since elapsed for his answer to have been trans- 
mitted to this court. But, as it does not appear 
that an appearance has been entered by that 
attorney, or that a pro forma attachment has 
been served upon him, it would be irregular to 
take the bill pro confesso. 

This case came before the court upon a 
motion to dissolve the injunction granted 
on the 24th day of April, 1821, and a rule 
obtained by the plaintiff to show cause why 
the bill should not be taken pro confesso. 
The bill was filed with an affidavit and 
prayer for an injunction in November, 1S16, 
soon after the action at law, sought to be 
enjoined, was brought It states, in sub- 
stance, that after the plaintiff had given to 
the defendant, a Hong merchant at Canton, 
the notes on- which the suit was brought, he 
placed in the hands of Mr. Benjamin C. 
Wilcocks, the agent and attorney in fact 
of the defendant, various funds to a consid- 
erable amount, with directions to apply the 
same towards^ the discharge of the said 
notes, and which the plaintiff charges were 
sufficient for that purpose. Amongst other 
matters charged in the bill, it is stated that 
the plaintiff, Benjamin C. Wilcocks, J. S. 
Wilcocks, and Richard H. Wilcocks, having 
purchased the ship Sally, which they held in 
certain proportions, it was agreed between 
them and the defendant to put a cargo on 
board of her, to the value of about $46,000, 
one fourth of which belonged to the plain- 
tiff, one fourth to the defendants, and the 
other half to the three Wilcoeks's, and that 
the plaintiff, for the purchase of the cargo, 
was in advance for the other owners more 
than $3,000. The cargo was consigned to 
the plaintiff, as super cargo, and he pro- 
ceeded with the ship and cargo to Batavia, 
where he sold part of the latter for about 
§27,000, which he remitted to Benjamin 
Wilcocks in Philadelphia. Other parts were 
sold, and the proceeds invested by him in 
other articles, which he brought in the Sally 
to Philadelphia, where he settled with Ben- 
jamin C. Wilcocks as part owner, and as 
agent of the defendant, all his accounts in 
his character of supercargo. Part of the 
cargo brought to Philadelphia was sold 
there; and except another part, which was 
divided amongst the owners, the residue 
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was shipped to Madeira and to Canton, for 
account of the owners. The proceeds of the 
latter shipment were received by the de- 
fendant The bill further states that the 
plaintiff "afterwards assigned his interest in 
the Sally and cargo, then on a voyage to 
St. Petersburg and to Canton, to the de- 
fendant, by an arrangement made with the 
said Benjamin C. Wilcoeks in Philadelphia, 
to secure any balance which might be due 
from the plaintiff to the defendant; but the 
defendant was to be at liberty to take the 
same, upon the arrival of the ship at Can- 
ton, at cost, or to reject it; that the ship, 
with a cargo on board, instead of proceed- 
ing from St, Petersburg to Canton, returned 
to Philadelphia, and the whole of the plain- 
tiff's interest in the said cargo remains un- 
accounted for. The bill charges' that the 
said B. C. Wilcoeks -was the attorney in 
fact or agent of the defendant, and that as 
such, he had received from the plaintiff's 
funds, and paid over to the defendant, large 
sums of money; and the charging, as -well 
as the interrogating parts of the bill, are 
principally directed to those points with a 
view to a discovery. On the 19th of May 
last, the court gave leave to the plaintiff 
to file an amended bill, without prejudice to 
the injunction, the principal object of which 
seems to be to discover whether Benjamin 
C. Wilcoeks, although he might not have 
been regularly constituted the defendant's 
attorney, was not in some -way or other 
authorized by the defendant to collect his 
debts, and as his agent, to bind him by his 
acts in relation thereto. It does not vary, 
in any material degree, the case as stated in 
the original bill. During the last session 
of this court, a commission to Canton, which 
had issued on the part of the plaintiff, was 
returned, containing the deposition of Ben- 
jamin C. Wilcoeks, taken upon interroga- 
tories propounded by the plaintiff. The wit- 
ness denies that he ever was the attorney 
in fact of the defendant, or that he acted 
as such, and the deposition throughout was 
relied upon by the defendant's counsel as 
disproving the equity of the bill. The affi- 
davit of John Gibson was filed in the cause, 
stating that in September, 1820, he, as the 
agent of the plaintiff, took with him to Can- 
ton a copy of this bill, which, in that or the 
succeeding month, he delivered to the de- 
fendant, but that- no answer was sent by 
him upon his return; and he adds, that 
there were then many American vessels at 
Canton, which have since arrived at differ- 
ent ports in the United States. The answer 
of the attorney at law and in fact of the 
defendant was read, and an offer made to 
swear to it, but no answer of the defendant, 
or affidavit of any kind, was filed. 

Charles J. Ingersoll, for defendant, insist- 
ed upon the following points: 

(1) That the plaintiff having confessed 
judgment to the amount of the defendant's 
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claim, the court ought not to continue the 
injunction, except upon the terms of his 
paying into court the sum so acknowledged 
to be due. Sherwood v. White, 1 Brown, 
Ch. 452; Cully v. Hickling, cited in 2 Brown, 
Ch. 14; Weshet v. Carnevalli, cited in 1 Cox, 
Ch. 330; Cotes v. Lindsay, 1 Dickens, 352; 
Potts v. Buer, 1 Cox, Ch. 330; Whitmore v. 
Thornton, 3 Price, 241; Eden, Inj. 112, 113, 
115, 116. (2) The injunction was dissolved 
of course by the amended bill; and the 
reservation that it should be without prej- 
udice to the injunction, ought not to keep 
it alive, as leave to amend w r as given with- 
out due notice. 3 Anstr. 651; Wattleworth 
v. Pitcher, 2 Price, 189; Bliss v. Boscawen, 
2 Ves. & B. 102; Eden, Inj. 121; 2 Dickens, 
536. (3) The plaintiff not having taken the 
proper steps to have the bill answered is 
always a good cause for dissolving the in- 
junction. 2 Johns. Ch. 148. (4) There is no 
ground of equitable jurisdiction stated in 
the bill, and upon this ground the court 
will dissolve at any time without answer. 
4 Johns. Ch. 28, 30, 173; 2 Hen. & M. 8. 
The matter of the bill is not account, but set 
off. Dinwiddie v. Bailey, 6 Ves. 136. (5) 
The court will dissolve on the answer of 
the agent of the defendant. Bayley v. De 
Walkiers, 10 Ves. 441; Harding v. Hard- 
ing, 12 Ves. 159. (6) The court will dissolve 
upon an affidavit denying the merits of the 
bill; and in this case the deposition of Ben- 
jamin C. Wilcoeks, the plaintiff's witness, 
disproves every material charge. 

Gibson & Rawle, for plaintiff, stated that 
the defendant's solicitor was informed ver- 
bally of the motion to file the amended 
bill, and was besides in court when it was 
made. They contended that the equity of 
the bill was not fully denied by the deposi- 
tion, and if it were, still the answer was 
important That the court -will never dis- 
solve, -without answer or affidavit; and that 
the cases cited as to bringing the money in- 
to court, do not apply to the present, where 
the judgment was confessed by order of the 
court, and especially where neither an an- 
swer nor affidavit is filed. 2 Har. (Del.) 174; 
2 Madd. 283; 4 Johns. Ch. 547. 

WASHINGTON, Circuit Justice. The bill 
in this case was filed in the year 1816, with 
a prayer for an injunction, and the usual 
affidavit verifying the truth of the allega- 
tions contained in the bill; and an order 
was at the same time obtained, that service 
of the subpoena upon the defendant's at- 
torney in the action at law, should be 
deemed sufficient, the defendant himself re- 
siding abroad. After an interval of nearly 
five years, the injunction was moved for, 
and granted for -want of an answer, the at- 
torney of the defendant having acknowl- 
edged service of the subpeena in April, 1817. 
The motion which is now made to dissolve 
the injunction absolutely, without the an- 



BEAD (Case No. 11,606) 



[20 Fed. Cas. page 352] 



swer of the defendant being filed, is alto- 
gether unprecedented. If the injunction be 
granted till answer and further order, 
which is the usual form, it is never dis- 
solved until the answer comes in, even al- 
though the defendant should live abroad, 
and the motion is accompanied by an affida- 
vit to support it. Snow v. Cameron, 1 Fowl. 
Exch. Prae. 282. In this respect, the practice 
of the court of chancery, and of the court of 
exchequer in England, is the same. 

It is stated in a late treatise by Mr. Eden 
on the Law of Injunctions (page 325), that 
the form of granting injunctions at present, 
used, and which was established by Lord 
Eldon, is, "till answer or further order," 
which allows the defendant, if necessary, 
to move to dissolve before answer filed. 
But in that case, the motion must be ac- 
companied by an affidavit denying the mer- 
its of the bill. The uniform- practice in this 
court has been to require an answer. We 
do not say however that the court might 
not under particular circumstances grant 
the injunction until answer or further or- 
der; and in that case listen to a motion to 
dissolve upon an affidavit of the defendant, 
denying the equity of the bill. 

In support of the motion to dissolve this 
injunction, unless the sum confessed by the 
judgment is paid into court within a limited 
period, many cases have been cited from 
late English reports, none of which haw- 
ever seem to me to be applicable to the 
present ease. After the injunction is grant- 
ed for want of an answer, this order is sel- 
dom, if ever made; except where the merits 
of the bill, being so far • confessed by the 
answer, as to render a dissolution, of the 
injunction improper, it is continued to the 
hearing. In such case, the court will direct 
the money found to be due to the defendant, 
by a verdict, or an award, or what the an- 
swer swears to be due, to be paid into court, 
or that satisfactory security for the same 
should be given, and will order the injunc- 
tion to stand dissolved unless the condition 
is complied with. But to ground such an 
order, we hold it to be absolutely necessary 
that the sum so ordered to be paid should 
have been ascertained in one of the three 
ways above mentioned; and further, that 
the defendant should have answered the 
bill, or at least have filed an. affidavit deny- 
ing the merits stated in it. Eden, 112. As 
to the practice of receiving an affidavit in 
lieu of an answer upon a motion of this 
kind, it would seem to be of modern date 
in England, and to have been adopted for 
the purpose of checking the delay and op- 
pression complained of in respect to injunc- 
tions to stay proceedings at law, where the 
plaintiff resides abroad. Eden, 116, 117. 
Upon examining the cases cited by Eden 
(page 117), which have also been mentioned 
at the bar, it appears that in all of them 
an affidavit, denying the merits of the bill, 
was required lay the court. 



To dispose of this motion then, it would 
be quite sufficient to observe, that it is not 
founded either upon the answer or affidavit 
of the defendant; and what renders the 
case peculiarly unfavourable to this appli- 
cation is, that the defendant has had an 
abundance of time to file an answer or an 
affidavit, in ease there should have been an 
insuperable difficulty in getting the dedi- 
mus potestatem executed at Canton; which, 
by the by, is not even urged by his counsel 
as an excuse for the apparent contempt in 
which the defendant has placed himself. In 
such a case, nothing short of the defendant's 
answer ought to satisfy the court, since it 
would not be uncharitable to suspect that 
he has his own reasons for declining to an- 
swer. As to the affidavit of Benjamin C. 
Wilcocks, and the answer of the defendant's 
attorney, which he offers to file, we have 
only to remark, that neither of them pro- 
ceeds from the defendant. The object and 
the equity of the bill are to obtain a dis- 
covery from the defendant, whether Ben- 
jamin 0. Wilcocks was not, in some way 
or other, authorized by him to collect his 
debts in the United States, and to bind him 
by his acts; and whether the defendant has 
not received from his said attorney or agent 
large sums of money on account of the 
plaintiff, sufficient to discharge the notes 
upon which the action at law was brought, 
in whole or in part? The bill ehax-ges that 
Mr. Wilcocks was the attorney or agent of 
the defendant, and that such sums were re- 
ceived by him as the defendant's attorney, 
and further, that the accounts respecting 
the cargo of the Sally or Pegou remain un- 
settled, and it prays generally for an ac- 
count. The denial of these charges by Mr. 
Wilcocks, cannot dispense with the discov- 
ery which the plaintiff has a right to re- 
quire from the defendant, and which no 
person can so properly make. If the defend- 
ant should acknowledge the agency of Mr. 
Wilcocks, the deposition of the latter as to 
that matter will go for nothing, and then 
the case will resolve itself into one to be 
submitted to the auditor to take an account. 

As to the answer of the defendant's at- 
torney, it is still less satisfactory than the 
affidavit, inasmuch as it is, in a great meas- 
ure, founded upon the facts stated in the 
affidavit; the gentleman who offers it not 
pretending to be so informed personally of 
the matters charged in the bill, as to enable 
him to make the desired discovery. If, in 
short, the case came now before the court, 
even upon the answer of the defendant, it 
would be a measure of great rigour to dis- 
solve the injunction absolutely, or even con- 
ditionally, upon payment into court of a 
sum of money for which, by the order of 
the court, the defendant was compelled to 
confess judgment, for the defendant's se- 
curity, unless the answer contained a full 
denial of all the merits of the bill, or sworo 
to a particular sum as being due to the de- 
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fondant At all events, the order which the 
court might make in such a case would de- 
pend very much upon the complexion of the 
answer itself. 

It was contended that the injunction was 
dissolved, of course, by the filing of the 
amended bill, notwithstanding the order of 
the court that the injunction should not he 
thereby prejudiced; because, as the coun- 
sel has stated, he was not duly notified of 
the motion. The plaintiff's counsel is very 
positive, that the counsel of the defendant 
was in court at the time the motion was 
made; and although a notice in writing 
was not served, we presume that the court 
was satisfied upon the point of notice. Aft- 
er all, the amendment of the bill before an- 
swer, and particularly when it was made 
within so short a time after the injunction 
was granted, would not have produced the 
effect contended for, even without the sav- 
ing. 

Another ground urged for dissolving the 
injunction is, that there is no equity in the 
bill. To this there are two answers: (1) 
That this is a bill seeking for a discovery 
of facts, to enable the plaintiff to defend 
himself at law; if the court, instead of re- 
quiring, as a condition upon which the in- 
junction was granted, that the defendant 
should confess judgment, had merely en- 
joined the issuing of an execution, the case 
stated in the bill is proper for an account; 
and the injunction was granted for want of 
an answer. (2) If the bill does not state a 
case proper for the equitable jurisdiction of 
the court, the objection should be presented 
in the form of a plea of demurrer, and not 
upon a motion to dissolve the injunction. 
. Another ground for this motion is, that 
the plaintiff has not prosecuted the cause 
with due diligence, so as to bring the de- 
fendant into contempt for not answering 
the bill. "Where the injunction is continued 
to the hearing, the court will dissolve the 
injunction, if it appears that the plaintiff 
has been guilty of intentional delay, in pros- 
ecuting the cause. But it would be most 
unreasonable to apply this rule to a case 
where the defendant resides abroad, beyond 
the reach of the process of the court, other- 
wise than as he may be affected by the 
service of it upon his attorney at law, under 
a special order of the court. In such a case 
the delay in the prosecution of the cause is 
not imputable to the plaintiff. On the con- 
trary, the defendant may be brought into 
contempt, if within a reasonable time he 
does not answer the bill; and it is the duty 
of his representative in court to obtain his 
answer. We have satisfactory evidence in 
this case that the attorney of the defendant, 
upon whom the process was served, has 
performed this duty; as it appears by the 
affidavit of Mr. Gibson, that a copy of the 
bill had been transmitted by him to Canton 
before the one which the plaintiff sent, and 
which the same witness delivered to the 
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defendant The motion for dissolving the 
injunction, therefore, is overruled. 

We feel more difficulty in deciding upon 
the motion of the plaintiff, that the bill 
should be taken pro eonfesso. It has re- 
mained unanswered for five years, since it 
was filed, and four years since the order of 
the court that service of the subpoena upon 
the attorney at law, should be deemed sufli- 
eient It is further proved that copies of 
the bill have been forwarded to the defend- 
ant, not only by his attorney at law, but 
by the plaintiff in equity, and that sufficient 
time has since elapsed for his answer to 
have been transmitted to this court. But, 
as it does not appear that an appearance 
has been entered by that attorney, or that 
a pro forma attachment has been served 
upon him, it would be irregular to take the 
bill pro eonfesso. This motion therefore, 
must, for the piesent, be overruled. But it 
may be renewed at the next session of the 
court, upon affidavit of the service of this 
process. 

[Both motions were renewed and nsain over- 
ruled by the court Case No. 11,607.] 



Case No. 11,607. 

READ v. CONSBQUA. 

[4 Wash. C. C. 335.] i 

Circuit Court, D. Pennsylvania. Oct Term, 
1822. 

Pleading is Equity— Axswek Taken is Fokeign- 
countrt— how sworx to— exceptions. 

1. An answer in chancery by a defendant be- 
yond sea, must be taken and sworn to by a 
commission under a dedimus issued by this 
court, directing him to administer the oath in 
the most solemn forms observed by the laws 
and usages of that country. 

2. An answer from China being objected to as 
not responsive to all the charges on the bill, 
the court directed the plaintiff to file his ex- 
ceptions in ten days, and that if the new an- 
swer was clear of those exceptions, no new ex- 
ceptions to it would be listened to. 

This case came on upon cross motions to 
take the bill for confessed for want of an 
answer, and to dissolve the injunction. The 
defendant grounded his motion upon an an- 
swer sworn to tfy the defendant at Canton, 
in April last. It was objected to as an an 
swer properly verified by oath, the only evi- 
dence of that fact being the certificate of 
three persons, witnesses to the signature of 
the defendant, who swore that they saw the 
defendant sign the same, and that he swore 
to the answer according to the laws of China. 

WASHINGTON, Circuit Justice. This is 
not suflicient. According to the practice of 
the English courts of chancery, which, by a 
rule of this court, prior to the rules lately es- 

i [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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tablislied by the supreme court, was to govern 
in cases not otherwise proyided for by special 
rules, the answer ought to have been taken 
and sworn to under a dedimus potestatem. 
Another objection is, that there is no cer- 
tificate what the oath taken by the defend- 
ant was, but it is merely said that he swore 
to the answer. Under the circumstances of 
the case, I shall overrule both motions; and 
order that a dedimus issue to a commissioner 
at Canton, in conformity with the ninth rule 
of the court, as now existing, directing the 
oath to be administered in the most solemn 
form observed by the laws and usages of 
China. And as the plaintiff has intimated 
that he considers this answer open to excep- 
tions, I shalh to prevent further delay, order 
the plaintiff to file his exceptions in ten days; 
and if the same answer, but clear of such ex- 
ceptions, should be returned, no future excep- 
tions shall be received. 



Case No. 11,608. 

BEAD et al. v. HAYNIE. 

[Hempst. 700.] i 

Circuit Court, D. Arkansas. April, 1855. 

Continuance — Affidavit of Attoknet— Facts 
within Knowledge of Affiant. 

1. A continuance will not be granted on the 
affidavit of an attorney, stating what his client 
told him. 

2. The facts in an affidavit for a continuance 
should be within the knowledge of the affiant. 

[This was an action of debt by G. W. Read 
and J. Read against F. Haynie.] 

George A. Gallagher, for defendant, made an 
affidavit for the continuance of the case, 
founded on statements made to him by the 
defendant, as to the matter he expected to 
prove, and thereupon moved for a continu- 
ance. This, among other objections, was 
made to the affidavit by A. Pike, namely, 
that it was not such as the law required; 
the statement of the elient to the counsel be- 
ing an unsworn statement. 

Before DANIEL. Circuit Justice, and 
RINGO, District Judge. 

• 

DANIEL, Circuit Justice. In view of the 
fact that this court is held once a year only, 
continuances ought not to be granted, except 
on the strongest grounds. What a client says 
to his counsel, although it may be sworn to 
by the latter, is at least an unsworn state- 
ment, which the court cannot act on. It 
would be very dangerous to give it credence, 
for it would place the continuance of causes 
within the power of defendants, and without 
exacting from them any oath at all. All 
they would have to do would be to tell their 
counsel what they expected to prove, and for 
the counsel, having no knowledge of the facts 
on his part, and swearing to none, to simply 

i [Reported by Samuel H. Hempstead, Esq.] 



swear that the client told him so and so. 
Such a practice cannot be tolerated; and no 
continuance can be granted on such an affi- 
davit. The facts stated should be within the 
knowledge of the affiant, and proper diligence 
should be shown. The motion for a contin- 
uance must be overruled. Motion denied and 
judgment by nil dicit for plaintiffs. 
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READ v. HULL OF A NEW BRIG. 

[1 Story, 244.] i 

Circuit Court, D. Maine. May Term, 1840.2 

Maritime Liens— Statctokt Lien— General 
Employment. 

1. Courts of admiralty have jurisdiction over 
such liens only as arise from work and labor 
connected with maritime affairs, navigation, or 
shipping. 

[Cited in The Infanta, Case No. 7,030? Lud- 
ington v. The Nucleus, Id. 8,598; Hill v. 
The Golden Gate, Id. 6,491; The Maggie 
Hammond, 9 Wall. (76 U. S.) 450: The 
Edith, Case No. 4,283; The Ella, 48 Fed. 
571.] 

[2. Cited in Parinlee v. The Charles Mears, 
Case No. 10,766; Cunningham v. Hall, Id. 3,- 
481; The Richard Busteed, Id. 11,764; and 
Petrie v. The Coal Bluff No. 2, 3 Fed. 534,— to 
the point that contracts for the building of 
ships are maritime contracts.] 

3. No lien attaches upon a domestic vessel 
for work and labor done and performed on her, 
except by statute. 

[Cited in Macy v. De Wolf, Case No. 8,933; 
The Infanta, Id. 7,030; Nail v. The Illinois, 
Id. 10,005.] 

4. The statute of Maine, of the 19th of Feb- 
ruary, 1S39, giving effect to such a lien, in 
eases where work and labor are performed, or 
materials are furnished, in virtue of a "written 
or parol agreement," includes all parol agree- 
ments, whether expressed or implied; and any 
lien, however limited in point of duration of 
time, may be enforced by proceedings com- 
menced within that period, in any proper tribu- 
nal having cognizance thereof. 

[Cited in The Velocity, Case No. 16,911.] 

5. Where the libellant was hired at monthly 
wages, upon a quantum meruit to perform any 
kind of work or labor in which the hirer might 
choose to employ him, under a general agree- 
ment and retainer, without any specific applica- 
tion thereof, fixed by the agreement, to any 
particular vessel or vessels, or to any other spe- 
cific objects, it was held, that the statute was 
inapplicable to such a case, inasmuch as the 
agreement could not be apportioned according 
to the various services upon various vessels, or 
upon other objects. 

[Cited in Purinton v. Hull of a New Ship, 
Case No. 11,473; The Barges 2 and 4, 58 
Fed. 426.] 

6. The statute was applicable only to eases 
of an agreement for work and labor to be per- 
formed upon a particular vessel, as a distinct 
and independent service, and not as a part of 
the general services of the libellant, which he 
was bound under his agreement and retainer 
to render in the common business and employ- 
ment of the party, by whom he was hired, at 
the pleasure of the latter. 

[Cited in Purinton v. Hull of a New Ship, 
Case No. 11,473; Sewall v. Same, Id. 12 r 

i [Reported by William W. Story, Esq.] 
2 [Affirming Case No. 2,316.] 
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682: The Young Sam, Id. 18,186; The 
James H. Prentice, 36 Fed. 783.] 
[CSted in Rogers v. Currier, 79 Mass. 133; 
Barstow v. Robinson, 84 Mass. 606.] 

Libel in rem [by Richard Read] for work 
and labor as a blacksmith, done and perform- 
ed at Portland, upon the hull of a new brig, 
of which one Purinton claimed to be owner, 
the balance due being $116.64. The district 
judge, at a trial in the district court, in Marcn, 
1840, dismissed the libel [Case No. 2,316], and 
from this decree an appeal was taken to this 
court. 

Fox & Codman, for libellant. 
C. S. Daveis, for claimant 

STORY, Circuit Justice. This is the case 
of a libel in rem for the balance of an account 
of $116.64, asserted to be due to the libellant 
for work and labor done and performed at 
Portland, in this district, upon the hull of a 
new brig, while in building, by the libellant, 
as a blacksmith; the brig appearing by the 
evidence to be of the tonnage of two hun- 
dred tons and upwards. The brig was built 
by one David Spear at his shipyard in Port- 
land, and is now claimed by John Purrinton, 
of Portland, as owner (either absolute or spe- 
cial) under a contract with Spear. The brig 
is admitted to be a domestic vessel, and is 
built and designed for maritime business and 
navigation upon the seas and waters naviga- 
ble* from the seas; so that her employment 
is clearly to be maritime, and the contract 
for the work and labor is for maritime pur- 
poses. This is a fact, which is naturally in- 
ferrible from the actual circumstances and 
local position of the port of Portland, and 
from the size and built of the vessel itself. 
It ought, however, to have been positively 
asserted in the libel, as it is, or at least may 
be, material to the exercise of the admiralty 
jurisdiction, both in rem and in personam, 
that the vessel is of a size and built fitted for 
maritime employment, and that her business 
is to be maritime navigation, or at least navi- 
gation upon waters, which are in some part 
thereof tide waters, or navigable to and from 
those waters. It is not every case, where a 
lien exists by the local law, or by the gen- 
eral law, that the admiralty possesses or ex- 
ercises jurisdiction. The lien must arise from 
some business, employment, or work and la- 
bor connected with maritime affairs, or navi- 
gation, or shipping. The lien of an artisan 
for work or services performed in building a 
house, or a railroad car, or a railroad loco- 
motive engine, or a wagon, under a con- 
tract, would not be such a lien, as could be 
enforced in the admiralty. However, I do 
not dwell upon this defect in the libel, as it 
has not been made matter of exception in the 
case; and, indeed, it might, if excepted to, 
be at once put right by an amendment.- 

This, then, being the case of a domestic 
vessel, no hen attaches for work and labor 
done and performed upon her hull, by the 
maritime law, at least, as recognized in Eng- 
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land and America (a defect, which has been 
cured by a positive enactment at the last 
session of the parliament of Great Britain). 
The right to entertain jurisdiction in this 
court, depends upon the question, whether 
any lien is given by the local law of the 
state of Maine. If it is, then, according to 
the settled course of decisions in the courts 
of the United States, and especially as recog- 
nized in the case of Peyroux v. Howard, 7 
Pet. [32 U. S.] 324, the district court, as a 
court of admiralty, has full jurisdiction there- 
of. By the statute of Maine of the 19th of 
February, 1834 (chapter 626), it is provided, 
"That all ship carpenters, caulkers, black- 
smiths, joiners, and other persons, who shall 
perform labor or furnish materials for or on ac- 
count of any vessel building or standing on the 
stocks, by virtue of a written or parol agree-" 
ment, shall have a lien on such vessel for his or 
their wages, until four days after such vessel is 
launched." The present libel was filed before 
the expiration of the four days after the 
launching of this brig; so that if the lien 
exists at all, it is clear, that it had not ceased 
to exist, when this proceeding in rem was 
instituted. It is observable, that the lan- 
guage of the statute is, that the labor is per- 
formed "by virtue of a written or parol agree- 
ment," Now, upon the construction of these 
words, a doubt has been suggested, whether 
the language is applicable to any agreement, 
which is not express and positive in its terms; 
or in other words, whether it applies to any 
implied agreements, such as are those gen- 
erally arising under a quantum meruit. It 
does not appear to me, that there is any 
solid ground for the doubt. If the agree- 
ment in the present case had been in writ- 
ing, to pay the libellant for his work and 
labor as much as it was worth,* not 'fixing 
any precise sum, it seems to me, that there 
would be no reasonable ground to doubt, that 
it would be a case within the statute; for 
it is a right, in such a case, directly flowing 
from a written contract. The same princi- 
ple would apply to any express contract of 
the like nature. Why, then, should it not 
apply to an implied parol contract? "What 
difference is there between a parol contract, 
by which the parties expressly declare their 
intentions and promises, and a parol contract 
implied by the law from their very acts 
and directions. "Verbal declarations are not in 
many cases more forcible expressions of the un- 
derstanding and intent of parties, than their 
acts. Indeed, it has been well said, that 
silence in some cases becomes even more ex- 
pressive than words; and binds the party to 
obligations absolutely imperative, and which 
the possible ambiguity of words might, in 
some measure, vary or control. The statute 
speaks of parol agreements, not using any 
limitation or qualification; and therefore the 
words include by law all parol agreements; 
that is to say, all implied parol agreements, 
as well as all express parol- agreements. In- 
deed, so purely formal is the distinction, that 
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in all common law pleadings, the terms of the 
declaration in assumpsit are precisely the 
same, whether the contract be express or im- 
plied; and evidence of an implied promise 
will support a count upon an express promise. 

Another suggestion has been made; and 
that is, that the lien, being for a short and 
limited period, does not seem to furnish a 
just foundation for admiralty jurisdiction. 
But this objection seems unmaintainable. 
The right to maintain jurisdiction depends 
upon the fact, whether there is a lien at the 
time, when the suit is commenced, and not 
upon the length of time, for which it is to 
endure. Most maritime liens are limited in 
point of duration, not indeed by positive en- 
actments, but by the general law and doctrine 
of courts of admiralty. The lien of bottom- 
ry, of seamen's wages, and of material-men, 
then, may be displaced by lapse of time, or 
gross laches in enforcing it There is proba- 
bly no lien, created by positive local law, in 
any one of our states, which is not limited 
in point of duration of time; and yet it 
may certainly be enforced by proceedings 
commenced within that period, in any proper 
tribunal having cognizance thereof. 

The other point, raised by the evidence in 
the cause, is far more important, but, in my 
judgment, of no intrinsic difficulty. It Is this, 
whether the statute applies to any other 
cases than those, where the written or parol 
agreement is for work and labor to be per- 
formed upon, or materials furnished for, a 
particular vessel; or, in other words, whether 
work and labor performed, or materials fur- 
nished upon a general retainer, without any 
specific application thereof, fixed by the con- 
tract to any particular vessel or vessels, or 
other object, is within the provision of the 
statute. I am satisfied, upon a careful ex- 
amination of the evidence in this case, that 
the libellant was hired by Spear at monthly 
wages, upon a quantum meruit, to do any 
work and labor in which he might choose to 
employ him, although principally to be em- 
ployed in blacksmith's work. He was not 
to be paid by particular daily wages for his 
work and labor done on this brig, nor could 
he be said, in any just sense, to have trusted 
to the brig as his security for payment of his 
wages. He was employed to do any black- 
smith's work in which Spear might choose to 
employ him, not only upon vessels, but upon 
carts, and in shoeing cattle, and other ways. 
He was not to receive any distinct wages for 
work done upon this brig; but his work 
and labor on the brig was merely a portion 
of the ingredients, which entered into his 
earnings, to be allowed and paid for by 
monthly wages, quantum meruit. Now, It 
appears to me, that no case of this sort was 
or could be within the contemplation of the 
legislature of the state, in the present statute. 
It was manifestly, in my judgment, designed 



to apply solely to cases, where, whether the 
agreement was in writing or by parol, it was 
an agreement for work and labor to be done 
and performed upon a particular vessel, as 
a distinct and independent service, and not 
as a part of the general services of the party, 
mixed up and included in his retainer, and 
to be rendered in the common business or 
other employment of the person, who hired 
him, according to his own pleasure. How, 
in a case like the present, are we to appor- 
tion the value of the services of the libellant 
in the work and labor, done on this vessel? 
"What part of the wages, due to him upon 
his general retainer, are to be borne by this 
vessel? If a person is hired to work at 
monthly wages, either fixed or upon a quan- 
tum meruit, how are we to apportion and 
subdivide the value of his work upon differ- 
ent things in the course of the month? The 
contract for the hiring is an entirety, and 
it is a personal obligation. Where is to be 
found the principle, which authorizes the court 
to apportion it upon the different things, on 
which the work is done, in the course of the 
month? The employer, in such a case, may 
have a lien for the work; for the other party 
is his servant But it is difficult to perceive 
the ground, upon which the servant can en- 
title himself to any lien. 

Besides; it is not, as has been remarked 
by the learned judge of the district court, 
the mere naked fact, that labor and services 
have been performed, or materials used upon 
a vessel, which entitles the party to a lien 
therefor. They must be done and furnished 
under a previous agreement. What agree- 
ment? Certainly an agreement, express or 
implied, relating to the particular vessel, 
on which the labor and services are to be 
performed, or for which the materials are to 
be furnished. The contract then, must be, not 
a general contract or retainer for labor and 
services, but a specific contract or retainer for 
the particular vessel, embraced and referred to 
in the contract. There is no pretence to say, 
that in the present ease, the libellant was to do 
work and labor upon a particular vessel, for 
which he was to receive a distinct and inde- 
pendent compensation, either fixed, or upon 
a quantum meruit. The work and labor on 
this vessel, and the compensation therefor, 
were merged in the more general contract and 
retainer in the common employment and gen- 
eral business of Spear. 

In my judgment, the reasoning of the learn- 
ed district judge on this point is entirely accu- 
rate and satisfactory; and the libel is not, 
upon the facts, sustainable; for there never 
was any distinct agreement for the work or 
labor on this vessel with the libellant, and 
consequently there never was any lien there- 
on under the statute of the state. The decree 
of the district court is therefore affirmed, with 
costs. 
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Case iNTo. 11,610. 

READ et al. v. MILLER et al. 

[3 Fish. Pat. Cas. 310; 2 Biss. 12.] i 

Circuit Court, D. Indiana. Nov., 1867. 

Patents— State Statute of Limitations — 
Pleading at Law. 

1. To an action on the case for the infringe- 
ment of a patent, no state statute of limita- 
tion can be pleaded in bar. 

[Cited in Anthony .v. Carroll, Case No. 487. 
Quoted in California Artificial Stone Pav- 
ing Co. v. Starr, 48 Fed. 561.] 

2. The policy of the national government in 
putting the whole subject-matter of patents 
for new and useful improvements and inven- 
tions under the control of congress and the 
United States courts, was, evidently, to provide 
a uniform rule concerning the same throughout 
the United States, so that patentees shall every- 
where have the same rights and the same reme- 
dies. 

[Quoted in California Artificial Stone Paving 
Co. v. Starr, 48 Fed. 561.] 

3. In such an action the defendant can not 
plead the general issue with notice of special 
matter of defense, and also, in a special plea, 
set up the same matter in bar. 

[Cited in Cottier v. Stimson, 18 Fed. 692.] 

[This was a demurrer to special pleas in an 
action on the case for the infringement of let- 
ters patent for "an improvement in harvest- 
ers," granted to Jonathan Read, April 12, 
1842 [No. 2,488], and extended for seven 
years from April 12, 1850. The patent ex- 
pired April 12, 1863. Suit was brought, in 
the spring of 1867, to recover damages which 
had accrued from the infringement of the 
patent during its lifetime. The defendants 
[James A. Miller and others] pleaded the stat- 
utes of Indiana and Kentucky, the defend- 
ants having resided in Kentucky when manu- 
facturing the infringing machines, and in In- 
diana at the time when the suit was brought 
To these pleas the plaintiffs [William T. B. 
Read and others] demurred, and moved, at the 
same time, to strike off the fourth special plea 
filed by defendants, on the ground that the 
same matters were set up in the special no- 
tice under section fifteen of the act of July 
4, 1836 [5 Stat. 123], which accompanied the 
plea of the general issue. The motion and 
demurrer were argued together.] 2 

Porter, Harrison & Fishback and S. S. 
Fisher, for plaintiffs. 
G. M. Lee, for defendants. 

MCDONALD, District Judge. This is an ac- 
tion on the case for the violation of a patent 
right. The defendants have pleaded four 
pleas: 1. The general issue with notice of 
special defenses. 2. A plea of the statute of 
limitation of the state of Kentucky, averring 
that the supposed cause of action accrued in 
that state, then the place of residence of the 

1 [Reported by Samuel S. Fisher, Esq., and 
by Josiah H. Bissell, Esq., and here compiled 
and reprinted by .permission. The syllabus and 
opinion are taken from 3 Fish. Pat. Cas. 310, 
and the statement from 2 Biss. 12.] 

2 [From 2 Biss. 12.] 



defendants, more than five years next before 
the commencement of this suit. 3. A plea of 
the statute of limitation of Indiana, denying 
that the cause of action accrued within six 
years next before the bringing of this action. 
4. A special plea, denying the novelty of the 
invention in question. To the seeond and 
third pleas the plaintiffs demur. 

Counsel for the defendants seem to admit 
in their brief that the plea of the statute of 
limitation of Kentucky is not a bar to the 
action, though the Indiana Code of Procedure 
(section 216) provides that "when a cause has 
been fully barred by the laws of a place where 
the defendant resided, such bar shall be the 
same defense here as though it had arisen 
within the state." Riser v. Snoddy, 7 Ind. 
442. It appears to me, therefore, that this 
plea is as good as the plea of the statute of 
limitation of 'the state of Indiana. 

But the plaintiffs' counsel argue that no 
statute of limitation, enacted by any state, 
can be pleaded in bar of this action. And 
this is the only point worthy of consideration 
on the demurrer to these pleas. It is certain, 
as a general rule, that the laws of a state, in 
which a national court sits, must be the rules 
of decision in such court. This general rule 
is founded on section 34 of the judiciary act 
[1 Stat 92], which provides that "the laws of 
the several states, except where the constitu- 
tion, treaties, or statutes of the United States 
shall otherwise require or provide, shall be 
regarded as the rules of decision, in trials at 
common law in the courts of the United 
States, in cases where they apply." 

It is too well settled to require the citation 
of authorities, that in ordinary actions at 
law in the United States courts, the statutes 
of limitation of the state where the suit is 
brought may be pleaded under this provision 
of the judiciary act. And it is equally well 
settled, that this provision only embraces 
property laws and laws concerning personal 
rights, and not mere forms of procedure. 

Then, state statutes of limitation may, as a 
general rule, be pleaded to actions pending in 
the national courts. But must we not deem 
the action in question to form an exception 
to this general rule? The general rule un- 
doubtedly embraces most actions over the 
subject-matter of which the state and nation- 
al courts have concurrent jurisdiction. But 
does it embrace also those actions, the sub- 
ject-matter of which is under the exclusive 
control of the national legislature and ju- 
diciary? 

The constitution of the United States has 
given to the national government exclusive 
control of the whole subject matter of patent 
rights for new and useful inventions. No 
state, therefore, can pass any valid law con- 
cerning them. It is not any state law, nor 
even the common law, that authorizes the ac- 
tion under consideration. It is given by the . 
act of congress of July 4, 1836. And this act, * 
as I construe it, gives the United States cir- 
cuit courts exclusive jurisdiction over the 
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whole subject matter. No state court can 
adjudicate on the question of the violation of 
a patent right. Questions touching these 
rights may, indeed, incidentally arise in the 
state courts, and be decided by them. But, 
I repeat, that no state court can try a case 
like the one under consideration." 

The policy of the national government, in 
thus putting the whole subject matter of 
patents for new and useful improvements and 
inventions under the control of congress and 
the United States courts, evidently was to 
provide a uniform rule concerning the same 
throughout the United States, so that pat- 
entees shall everywhere have the same rights 
and the same remedies. And this is eminent- 
ly proper, for the whole subject is one not of 
local but of national concern. But no such 
policy is deducible from section 34 of the ju- 
diciary act. Indeed, that section plainly in- 
dicates a contrary policy; for, in regard to 
the matters which it embraces, it destroys the 
uniformity of the rules of decision in the na- 
tional courts, and requires them to conform 
to the laws of the respective states, however 
various and contradictory those laws may be. 

Since, then, no state has any power to leg- 
islate concerning patent rights, and no state 
court has jurisdiction to adjudicate concern- 
ing any violation of them, it can hardly be 
supposed that a state may, nevertheless, pass 
statutes of limitation concerning them, which 
shall control national courts in suits brought 
for their infringement. It ought not to be pre- 
sumed that the state legislature, in passing 
a statute of limitation, ever intended it to ex- 
tend to patent right litigations, since such lit- 
igation can not arise in a state court. Nor 
ought the presumption to be indulged that 
section 34 of the judiciary act could have 
been intended to authorize state legislatures 
to pass statutes of limitation on subjects 
over which the states have no control. More- 
over, it should be noted that section 34 of the 
judiciary act only makes the laws of the sev- 
seral states rules of decision in the national 
courts "in cases where they apply." Now, It 
appears to me that these state laws do not 
apply in cases over which state governments 
have no control whatever, and which are 
under the exclusive control of the general 
government 

The counsel for the defendants seems to re- 
ly confidently on the case of Mclnmy v. Silli- 
man, 3 Pet. [28 U. SJ 270, as sustaining the 
pleas in question. But I think that case not 
in point It was an action against Silliman, 
a land officer, for official misconduct Over 
the subject-matter of it, I suppose the state 
and national courts had concurrent jurisdic- 
tion. If so, the case evidently fell within 
the provisions of section 34 of the judiciary 
act &nd so it was decided by the supreme 
court. In that case, therefore, the plea of 
the statute of limitation of the state of Ohio 
was very properly held to be a good bar to 
the action. 

Upon the whole, I conclude that no state 



statute of limitation can bar this action. And 
I think that, should a state legislature pass 
an act in express terms limiting the action 
on the case for violating patent rights, a 
thing I believe never yet attempted by any 
state legislature, such an act would be un- 
constitutional and void. 

The demurrer to the second and third pleas 
is sustained. 

The plaintiffs move to strike out the fourth 
plea, on the ground that it merely amounts 
to the general issue as accompanied with no- 
tice of special matter of defense. At com- 
mon law this plea would undoubtedly be bad 
as amounting to the general issue, for it is a 
mere denial of a material allegation in the 
declaration. So it has been held in patent 
right cases in England. Curt Pat § 271. But 
section 15 of the patent law of 183G (5 Stat. 
123) appears to change this rule. It provides 
that, in actions of this sort, "the defendant 
shall be permitted to plead the general issue, 
and to give this act, and any special matter, 
in evidence, of which notice in writing may 
have been given to the plaintiff or his attor- 
ney, thirty days before the trial, tending to' 
prove * * * that the patentee was not the 
original inventor or discoverer of the thing 
patented." It seems that the special matter 
mentioned in this section can not be given in 
evidence under the general issue, without no- 
tice, as might have been done at common 
law. 

Under the act of 1793 [1 Stat. 318], contain- 
ing a provision similar to that above cited, it 
has been held that the notice accompanying 
the general issue, is "a substitute for a spe 
cial plea, to which a defendant is not bound 
to resort;" and that "he may still plead spe- 
cially, and then the plea is the only notice 
which the plaintiff can claim." Evans v. Ea- 
ton, 3 Wheat. [16 U. S.] 454. 

It is clear, therefore, that the defendant 
may specially plead that the plaintiffs are 
not the original inventors of the thing pat- 
ented as alleged in the declaration. But the 
question is, may they both plead the general 
issue with notice of special matter of de- 
fense, and a special plea containing exactly 
the same special matter of defense? If the 
matter of defense stated in the plea were dif- 
ferent from that contained in the notice. I 
think the special plea might be added. But 
here the matter is the same in both. 

Although, in general, every defendant may 
file as many pleas as he thinks proper, yet he 
is not permitted to file several pleas substan- 
tially identical. If he does so, he must either 
elect on which one he will rely, and abandon 
the rest, or the court will strike out all of 
them but one. 

We have seen that the notice of special 
matter of defense, under the general issue is, 
"a substitute for a special plea." It must, 
therefore, be deemed equivalent to a special 
plea. The defendants, then, have on file what 
are virtually two special pleas, exactly alike 
as to matter of special defense. The second 
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one can not benefit them; and It can only 
serve to cumber the record. The fourth plea 
must, therefore, he stricken from the files. 
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Case No. 11,611. 

READ v. WILKINSON. • 

[2 Wash. 0. C. 514.] * 

Circuit Court, D. Pennsylvania. April Term-, 
1811. 

Bills of Exchange — Notice — Conditional Ac- 
ceptance — Limitation of Actions — 
New Promise — Condition. 

1. The want of funds in the hands of the 
drawee of a bill of exchange, renders notice to 
the drawer of the non-acceptance or non-pay- 
ment unnecessary. 

2. Where a bill of exchange is accepted con- 
ditionally, the holder, who would charge the 
acceptor, must show performance of the con- 
dition. 

3. Any offer on the part of the debtor oper- 
ates to remove the bar of the statute of limi- 
tations, which fairly interpreted amounts to a 
promise to pay, or to an acknowledgment of the 
debt, or of some debt; as if the debtor says, 
"he will pay, if the demand is proved;" or a 
promise to account, though he adds, "that he 
owes nothing." 

[Cited in Davis v. Van Zandt, Case No. 3,- 

656.] 
[Cited in Knapp v. Runals, 37 Wis. 141.] 

4. If any thing is added which negatives a 
promise of payment, or an acknowledgment of 
a debt, it must be considered as qualifying every 
expression; as if A. says he owes the debt, 
"but will not pay it, and will avail himself of 
the statute of limitations." 

5. If a promise to pay a debt, barred by the 
statute of limitations, is conditional, the reme- 
dy for the recovery of the debt is not revived, 
unless the condition is performed. • 

[Cited in Mattocks v. Chadwick, 71 Me. 315.] 

The action was founded, amongst other 
items of account, upon a bill of exchange for 
six hundred and twenty pounds, drawn by 
the defendant on P. Noland, February 2nd, 
1790, in favour of the plaintiff, dated in Ken- 
tucky, which was never protested; but Wil- 
kinson was informed that it was not paid. 
He afterwards paid a part of it, for which a 
receipt was endorsed. He afterwards by let- 
ter to the plaintiff, plainly intimated that he 
was to furnish the drawee with funds to pay 
the bill. Secondly: upon a bill drawn by 
General Moyland of Philadelphia, on the de- 
fendant, in Kentucky, in 1790, in favour of 
the plaintiff, and accepted by endorsement, | 

i [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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"on the terms mentioned in a note of the 
drawee." 

The plea principally relied upon, was the 
act of limitations, to which the plaintiff re- 
plied, a new promise within six years before 
action. To support the replication, the plain- 
tiff relied upon a letter addressed by the de- 
fendant to the plaintiff, dated the 19th of 
April, 1805 (this action having been entered 
in 1808), in which he states that he had been 
prevented from forwarding his papers to Mr. 
Ingersoll, for the final adjustment of the 
plaintiff's claim, but that he will immediate- 
ly do so; and then adds, that "he shall hold 
himself: bound, in honour and law, to abide 
his decision." On the 22d of the same month, 
he writes to Mr. Ingersoll, and encloses him 
a sealed packet containing his papers, and 
also an arbitration bond, executed by him- 
self, submitting the dispute to his (Mr. In- 
gersolTs) arbitration. He requests Mr. In- 
gersoll to obtain a similar bond from the 
plaintiff; and, in that event, to break the 
seal of the packet, and proceed to the adjust- 
ment But if the bond is not given by the 
plaintiff, he, Mr. Ingersoll, is then to return 
the packet with the seal unbroken. This let- 
ter was shown to the plaintiff, who declined 
the arbitration. General Wilkinson came to 
Philadelphia with his family, in 1796, and re- 
mained there some months. 

It was contended, by Messrs. Dallas and 
Ingersoll, for the defendant, that the plain- 
tiff could not support his action for the six 
hundred and twenty pounds bill, because it 
was not protested; nor upon the defendant's 
acceptance of Moyland's bill, because it was 
conditional, and the plaintiff had not shown 
that the condition was performed. As to the 
act of limitations, they insisted that the let- 
ters relied upon, did not amount to a promise 
to revive the action, and did not get rid of 
the plea. 

Mr. Levy, for plaintiff, contended, as to the 
bill for six hundred and twenty pounds, that 
no protest was necessary: First, because it 
appeared in evidence that the plaintiff had no 
funds in the hands of the drawee; secondly, 
that he had paid part of that bill; and, 
thirdly, that he had afterwards acknowledged 
the debt, and promised to send forward funds 
to pay it 2 As to Moyland's bill, that the de- 
fendant should produce the defendant's note, 
referred to in the acceptance; if not, it should 
be taken as absolute. As to the act of limi- 
tations, he referred to Salk. 29; Cowp. 54S; 
[Orchard v. Hughes] 1 Wall. [68 U. SJ 75; 
Bull. N. P. 145, 149; 2 Term R. 760. 

WASHINGTON, Circuit Justice (charging 
jury). As to the objection to the want of 
protest of the six hundred and twenty 
pounds bill, the plaintiff is right in his law. 
The want of funds in the hands of the 
drawee, the drawer's payment of part of it, 

2 See, on this subject, Chit 101, 102, 68; 
Baker v. Gallagher [Case No. 768], in this 
court 
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and his subsequent acknowledgment of the 
debt, and promise to send funds to take it 
up, are either of them sufficient to dispense 
with notice and protest. 

Secondly; as to Moyland's bill, the de- 
fendant is right It was conditional, and it 
is incumbent on the plaintiff to show the con- 
dition performed. 

Thirdly; as to the act of limitations. A 
promise to pay, within the time prescribed 
by the act of limitations, has always been 
held sufficient to remove the bar, and revive 
the remedy, which is alone defeated by the 
act of limitations. Although it was once 
doubted whether a bare acknowledgment of 
the debt was sufficient to revive the remedy; 
it was settled long before the Revolution, and 
we think, rightly, that it was. *or an ac- 
knowledgment of a debt for a valuable con- 
sideration, if not amounting to a promise, is 
at least evidence of it sufficient to create a 
debt originally; and if so, it is certainly 
sufficient to revive the remedy, where that 
has been defeated by the act of limitations. 
The decisions in England, particularly of 
late years, have gone great lengths in con- 
struing slight expressions into a promise or 
acknowledgment. We do not say that we 
should feel disposed to go so far. As the 
commercial spirit of that country has in- 
creased, the courts have shown great anxiety 
to remove bars against the payment of just 
debts, and have discountenanced, as much as 
possible, the act of limitations, which was 
once viewed with great favour. We are of 
opinion, that any offer on the part of the 
debtor, operating to remove the bar created 
by that act, should, upon a fair interpretation 
of the meaning of the party, from all that 
he has said, amount either to a promise, or 
to an acknowledgment of the debt, or of some 
debt Thus, a promise to pay, if the credit- 
or will prove his demand, is sufficient A 
promise to account, though the debtor adds 
that he owes nothing, may amount to a prom- 
ise to pay, if it should appear upon the ac- 
count that any thing is due, for why ac- 
count, if the debtor does no| mean to pay 
what may be found due? But any thing 
which is added, going to negative a promise 
or acknowledgment must be considered as 
qualifying every other expression, and as 
the whole must be taken together, it amounts 
to a refusal to pay, which can never be con- 
strued into a promise to pay; as if the debtor 
say he owes the debt,, but will not pay it, 
and will take advantage of the act of lim- 
itations. See the following cases: 2 Bur- 
rows, 1099; 5 Burrows, 2630; 2 Term R. 760. 
Another rule is perfectly clear: If the prom- 
ise is conditional, the remedy is not revived, 
unless the condition is performed. The cred- 
itor cannot garble what is said, and so avail 
himself of the promise, and reject the condi- 
tion. He must take the promise on the 
terms offered, or not avail himself of it at all. 
This latter rule is conclusive of the present 
cause. The obvious meaning of the defend- 



ant's letter of the 19th of April, 1803, strength- 
ened particularly by his letter to Mr. Inger- 
soll, three days afterwards, and which was 
shown to the plaintiff, and both should be 
taken together, is, that the defendant con- 
sented to pay what might be found due, pro- 
vided the plaintiff would execute an arbitra- 
tion bond, and that Mr. Ingersoll should be 
the arbitrator. This offer was rejected, and 
of course the promise amounted to nothing. 
The replication, therefore, is not supported, 
and the verdict should be for the defendant 
upon the plea. 

The plaintiff suffered a nonsuit 
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READING v. BLACKWELD. 

[Baldw. 166.] i 

Circuit Court, D. Pennsylvania. April Term, 
1830. 

Wills— Real Pbopeutt— When Treated as 
Persoxalty— Residuaky Legatees. 

1. Where a testator by his will devised his 
real estate to his executors, and directed them 
to apply the rents and profits to specific pur- 
poses until the happening of a certain event, 
and then to sell it, and divide the proceeds 
among certain residuary legatees: Meld, that 
the real estate is in equity to be considered as 
money, from the death of the testator, for all 
the purposes of the will. 

[Cited in Cropley v. Cooper, 19 Wall. (S6 N. 

S.) 175.] 
[Cited in brief in Blatchford v. Newberry, 99 

III. 33; Leiper v. Thomson, 60 Pa. St 179; 

Milhollen's Adm'r v. Rice, 13 W. Va. 535.] 

2. If any of the residuary legatees who were 
alive, and capable of taking at the death of 
testator, die before the time of sale, their 
shares go to their next of kin as personal prop- 
erty. 

3. Where a testator gave special legacies to 
the same persons who were residuary legatees, 
and then gave the residue of his estate to the 
legatees to be divided between them according 
to their several legacies: Held, that the resid- 
uary legacies were vested, and on the death of 
any of the legatees before the time of distribu- 
tion, became payable to their representatives. 

[Followed in Rinehart v. Harrison, Case No. 

11,840.] 
[Cited in Riehey v. Johnson, 30 Ohio St. 

294.1 

This case arose on the will of Henry Har- 
rison, of Princeton, New Jersey, which is as 
follows: "In the name of God, amen, this is 
the last will and testament of Mr. John Har- 
rison, of township of West Windsor, county 
of Middlesex, and state of New Jersey. 
First; I will and direct that my executors 
pay. just debts and funeral expenses as- soon 
as may be after my death; and that they col- 
lect the moneys which shall be due and out- 
standing at that time, to enable them to ful- 
fil the purposes of this my will. Secondly; 



i [Reported by Hon. Henry Baldwin, Circuit 
Justice!] 
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I will and bequeath unto the several persons 
hereinafter named, the following legacies: 
that is to say; to my daughter, Cornelia Earl, 
2000 dollars; to Susan Earl and Harrison (the 
daughter and son of the said Cornelia), 800 
dollars each; to my sisters, Grace Dennis 
and Mary Reading, 1200 dollars each; to my 
nieces, Kitty White, Susan Hough, Amy Pre- 
vost, and Sally Stockton, 12w dollars eacn; 
to my nephews, James W. Hamilton and 
Henry Beekman, 2000 dollars each; to my 
nephew, William Hamilton, 1000 dollars; to 
Henry Harrison Hamilton (the son of said 
William Hamilton), 800 dollars; to Adel Du- 
barry and Edmond Dubarry, 1000 dollars 
each (the two last legatees are the chiluren 
of my deceased niece, Nancy Dubarry); to 
John Harrison Blackwell, 800 dollars (the 
last named legatee is the son of Elijah Blaek- 
well); to John H. Prevost, 800 dollars (the 
last named legatee is the son of my niece, 
Amy Prevost); to Eliza T. Blackwell, 500 
dollars (the last named legatee is the wife 
of Elijah Blackwell); to the trustees of the 
church at Princeton, for the support of the 
gospel in the said church, 500 dollars; to the- 
trustees of the theological school lately es- 
tablished in Princeton (provided the estab- 
lishment remains there), and for the use of 
said establishment, 1000 dollars; to Harri- 
son Hough, 800 dollars (the last named lega- 
tee is the son of my niece, Susan Hough). 
And I do will and direct, that the above leg- 
acies be paid by my executors to such of the 
above legatees as shall be of the age of 
twenty-one years at the time of my death, 
as soon as may be after my decease; as to 
those who shall not be of the age of twenty- 
one at the time of my death, when they re- 
spectively attain the age of twenty-one 
years. Thirdly; I give and devise my real 
estate in the city, unto Ercurius Beatty, 
Elijah Blackwell, and Joseph Aunin, here- 
inafter appointed my executors of this my 
will, and to the survivor of them and their 
heirs at common law, of such person in trust 
to receive the rents, issues and profits there- 
of, and to invest the same in some safe and 
productive fund; and to apply the principal, 
until James H. White (son of my niece, Kitty 
White) shall attain, or in case of his death, 
might have attained the age of twenty-one 
years; to the payment of the yearly sum 
of 300 dollars to my son, Henry Harrison, if 
he should return home, and not otherwise; 
and to the payment of the before named lega- 
tees as are under age, as they shall respec- 
tively arrive at age, and their legacies be- 
come due. And after the aforesaid James 
Hamilton White shall, or in case of his death, 
might have attained the age of twenty-one 
years, then to sell the real estate in the city 
of New York, for the best price which can be 
obtained therefor; and in case of my son's 
death, to apply the proceeds of such sale, and 
the rents and profits, in payment of the leg- 
acies as aforesaid; and to carry the surplus, 
if any, to the residuary part of my estate; 



but if my son Henry Harrison should be liv- 
ing, and return home at or before the said 
James Hamilton White arrives at the age, 
or in case of his death, might have attained 
the age of twenty-one years when such sale 
is to be made, to pay the one half of the 
amount of such sale to the said Henry Har- 
rison aforesaid, or to affix annuity for his 
support during his natural life, at the dis- 
cretion of my executors, and the other half 
to-be carried to the residuary part of my es- 
tate. Fourthly; all the rest of my real estate, 
wheresoever to be found and situate, I will 
and direct shall be sold by my executors, or 
the survivor, as soon as may be after my 
death, and the proceeds thence arising, ap- 
plied to the execution of this my will; and if 
any surplus then remain, I give and bequeath 
such surplus, together with all the rest and 
residue of my estate, of what nature and 
kind soever, and the profits thereof, which 
may remain unappropriated, unto the afore- 
said Grace Dennis, Mary Reading, Kitty 
White, Susan Hough, Amy Prevost, Sarah 
Stockton, Cornelia Earl, James H. Hamilton, 
and Henry Beckman, to be divided amongst 
them in the same proportions as are observed 
in the express legacies before bequeathed; 
and if any of the legatees aforesaid, to whom 
I have given particular legacies, before they 
attain the age of twenty-one years should 
die, then I will and direct that their legacies 
shall fall into the residue of my estate, and 
be paid to the residuary legatees in the same 
proportions as aforesaid. Lastly; I nomi- 
nate and appoint Ercurius Beatty, Elijah 
Blackwell, and Joseph Aunin, esquires, to 
be executors of this my last will and testa- 
ment; hereby giving them full power, and 
the survivor of them, to make and execute 
good and sufficient titles, in fee simple, to 
the purchaser or purchasers of any of my 
real estate. And I do further give and be- 
queath 150 dollars to each of my executors, 
in full lieu of commissions and satisfaction 
for the execution of this my will. And I do 
hereby revoke and disannul all former wills 
and testaments by me made, hereby declar- 
ing this to be my only last will and testament 
In witness whereof, I have hereunto set my 
hand and seal, and have signed my name in 
the margin of the first page, the 17th day of 
June, 1815." The testator died on the 2^d of 
June, 1816. The legatees named in the will 
all survived him. James H. white arrived 
at twenty-one years of age on the 26th of 
March, 1830. Sarah Stockton, Henry Beck- 
man and Grace Dennis died of full age, but 
intestate and without issue, before James H. 
White came of age. Henry Harrison, the 
son of the testator, never returned to this 
country, and died abroad before March, 1830. 
Immediately after James H. White became 
of age, the executors sold the real estate in 
New York and received the purchase money, 
which they hold, subject to the order of the 
court. The complainant is a sister of the 
testator, and one of the pecuniary and resid- 
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uary legatees, claiming one-sixth of the sur- 
plus of the estate in the hands of the exec- 
utor, on the ground that on the death of the 
three legatees above named their shares 
lapsed into the residuary fund, for the bene- 
fit of such of the residuary legatees as, should 
be alive at the time James H. "White became 
twenty-one years of age. The respondent is 
the surviving executor of the will. The ques- 
tion on which the case turned was, whether 
the residuary legacies of the deceased lega- 
tees passed, on their death, to their respec- 
tive next of kin, or fell into the residuary 
fund. This fund is composed of the surplus 
of the whole estate of the testator, but prin- 
cipally of the proceeds of the sale of the 
property in New York, after payment of the 
debts and pecuniary legacies. 

Joseph R. Ingersoll, for complainant. 

The distinction between vested and con- 
tingent legacies is, whether the contingency 
applies to the mere payment, or to the gift. 
If the gift is absolute, but the payment only 
postponed, the legacy is vested as a bequest 
of 400 pounds to A, to be paid in one year 
after the testator's death (Jackson v. Jack- 
son, 1 Ves. Sr. 217); or after he had served 
out his apprenticeship (Sidney v. Vaughan, 
2 Brown, Pari. Cas. 254); or to be paid at 
twenty-one (Bolger v. Mackell, 5 Ves. 509). 
But when the contingency is applied to the 
gift in the nature of a condition precedent, 
it is contingent; as a devise to raise "portions 
to become due and vested at the expiration 
of two years after my decease, if my debts 
shall be then paid," the legacy did not vest 
till the debts were paid. Bernard v. Moun- , 
tague, 1 Mer. 422. So if to be paid her at 
the time of her marriage, or three months 
after, provided she marries with the consent 
of my sons. Atkins v. Hiccocks, 1 Atk. 500. 
The testator looked not to the time, but the 
fact of the marriage, which makes it a leg- 
acy on condition, that cannot vest till it is 
performed. When there is a certain time 
fixed, not to the thing, but the execution of 
it, and the time being so fixed must neces- 
sarily come, the legacy is vested; but when 
the time is eventual and may not come, it is 
contingent Id. A legacy to A, at her age 
of twenty-one or day of marriage, to be paid 
to her with interest, is vested. If given to 
one at his age of twenty-one, it is contingent. 
If given to one to be paid at the age of twen- 
ty-one, it is vested. Olobberie's Case, 2 Vent. 
342. If given for and towards marriage, it 
is contingent. Dame Latimer's Case, Dyer, 
59b. So where the dividends of stock were 
given to A till he attained thirty-two, and 
the executor was directed then to transfer 
to him. Batsford v. Kebbell, 3 Ves. 363; 
El win v. Elwin, 8 Ves. 547; 5 Ves. 514. 
So wherever the time is annexed to the 
substance of the bequest (Sansbury v. Read, 
12 Ves. 75); to the legacy itself, and not to 
the payment (Smell v. Dee, 2 Salk. 415, 
which was a bequest to A at the end of ten 



years after my decease); so to A now, in the* 
custody of B, 2000 pounds at the age of 
twenty-one, to be paid by my executors in. 
England (Onslow v. South, 1 Eq. Cas. Abr. 
295, pi. 6; s. p., 3 P. Wins. 20). Where testa- 
tor directed his land to be sold, and gave 200 
pounds to his eldest son "at his age of twen- 
ty-one" (Cruse v. Barley, 3 P. "Vvms. 19), time 
in such cases being considered as a descrip- 
tion of the person to take, the legacy does 
not vest (5 Ves. 514). When a legacy is given 
"in case" the legatee marries with consent 
(Elton v. Elton, 3 Atk. 504), or to be paid to 
her at twenty-one, in case she lives to twen- 
ty-one (Knight v. Cameron, 14 Ves. 389), it 
is contingent, the words "in case" being con- 
ditional. So is the word "when," if not 
qualified in the will as a legacy given to A 
when he attains twenty-one. Hanson v. Gra- 
ham, 6 Ves. 243. So the word "then"; as a 
devise to A, if he attains to twenty-one or 
have issue, then to the said A, &c. Brown- 
sword v. Edwards, 2 Ves. Sr. 243. So if to 
A for life, and from and after her death to 
B, if living at the time of her death. Denn 
v. Bagshaw, 6 Dum. & E. [6 Term R.] 512. 
These are conditions, but if interest is given 
in the meantime, this is showing the inten- 
tion to be, that the legatee had an interest 
in the principal (Fonereau v. Fonereau, 3 
Atk. 645), and the legacy vests. So where 
provision is made for maintenance of the 
legatee out of the principal of the legacy. 
Hoath v. Hoath, 2 Brown, Ch. 4. Where a 
legacy is charged upon land on a contingency, 
the legacy does not vest till the contingency 
happens, unless a contrary intimation is ex- 
pressed or to be inferred from the will, though 
it would have vested had it been a charge on 
personal property. Pawlet v, Pawlet, 2 
Vent. 366; s. c, 1 Vern. 204; Yates v. Phet- 
tiplace, 2 Vern. 416; Jennings v. Looks, 2 P. 
Wms. 276; Stone v. Massey, 2 Yeates, 363. 
Where a residue is given on a contingency, 
or when there is no gift, but a direction is 
given to transfer it from and after or at a 
given event, the vesting will be deferred un- 
til the event has happened, unless the will 
shows a contrary intent. 1 Rop. Leg. 383. 
In the present case the will shows no inten- 
tion of the testator that the residuary lega- 
tees should take if they died before James 
H. White came of age; there is no part of 
it in which there are any words of transmis- 
sion, as "heirs, assigns, executors," &c. The 
fund being personal, and the legatees named, 
shows the intention to be not to carry the in- 
terest beyond themselves; the survivors take 
as if those who were dead in March, 1830, 
had died in the lifetime of the testator, or 
as they would have taken had there been 
words of survivorship which relate to the sur- 
vivors at the time of division. Cripps v. Wol- 
cott, 4 Madd. 12. The words of the will are: 
"If any of the persons to whom I have given 
particular legacies shall die, &c," their leg- 
acies fall into the residuary fund, which ap- 
ply to the residuary clause, being in immedi- 
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ate connection with it The residue is a mere 
contingency, depending on there being a sur- 
plus, and there •was no intention to have 
such fund in existence till March, 1830, as 
the sale was not to be made till then. One 
half of the residuum was to go to his son, if 
he returned previously; which shows the in- 
tention to postpone the vesting the fund till 
the arrival of J. H. White to twenty-one. 

Charles J. Ingersoll, for respondent 

This is a contest between legatees, in which 
the court will incline to make the legacy a 
vested one, more strongly than in a case be- 
tween an heir and legatee. This is a bequest 
of personal property, in which the time at- 
taches to the payment and not to the legacy 
itself; it therefore vests, and is not like tne 
case of a legacy charged upon land. 2 Bl. 
Oomm. 513; 3 Wood. Lect 512; 2 Fonbl. 266, 
371; 1 Hop. 151; Co. Litt 237a, note 152; 
Chandos v. Talbot, 2 P. Wms. 372. It does 
not become contingent because its enjoyment 
is postponed to an indefinite period. 3 Brown", 
Ch. 471; 4 Brown, Ch. 491, note; 11 Ves. 
489; 13 Ves. 336. And courts favour the 
vesting of legacies, so as to make them trans- 
missible to the legal representatives of the 
legatees (7 Ves. 453; 5 Ves. 140); especially 
where the dividends are payable till the con- 
tingency happens (4 Ves. 499). Where lands 
were directed to be sold on the death of the 
testator's widow, and the proceeds divided 
among his children when they arrived at 
twenty-one, the share of a child who arrived 
at twenty-one, but died before the widow, 
was a vested interest. Price v. Watkins, 1 
Dall. [1 U. S.] S. So where the postponement 
of payment is owing to the situation of the 
property, out of which the legacy is payable.' 
2Teates,368; 5 Bin. 601. If no time is fixed 
for the payment of a portion, payable out of 
land, it is payable presently, and is vested. 
2 Madd. 23. The particular provisions of 
this will make these legacies vested, accord- 
ing to the settled principles which govern all 
the cases. 1 Atk. 500; 5 Ves. 509; 2 Vent 
342; 3 Ves. 362; 12 Ves. 75; 8 Ves. 546. No 
legacies are given except to the members of 
the testator's family; and no personal pref- 
erence is given to any but James EL White, 
showing the intent to be, not to have the leg- 
acies accumulate for the benefit of any in- 
dividuals, but to have them distributed 
among the descendants of those who should 
die before the arrival of J. H. White to twen- 
ty-one. It would defeat this intention to 
give any thing to those who are not of- his 
family, or out of the line of descent from the 
objects of his bounty. All the legacies are 
payable absolutely. No contingency applies 
to the thing given, but only to events which 
must happen; and all did happen. No lapse 
was contemplated but in one event which 
was provided for,— the death of minor lega- 
tees before the period of distribution; their 
legacies fell into" the residuum; had tne tes- 
tator intended that the legacies of the adult 



legatees should lapse on the same event he 
would have so expressed himself. But as 
the will does not direct that the shares of the 
deceased residuary legatees shall go to the 
survivors, the court cannot add such a pro- 
vision. There was no contingency which 
could defeat the legacies, or the estate out 
of which they were payable; the land was to 
be sold at a certain period, and for all the 
purposes of the will was personal property 
from the time when it took effect and the 
legacies being charged upon personalty, be- 
came vested. 2 Yeates, 369. 

BALDWIN, Circuit Justice. This case 
turns on the question, whether by the will 
of Mr. Harrison, the residuary legacies of 
Sarah Stockton, Grace Dennis and Henry 
Beckman, who were of age at the death of 
the testator, but died intestate and without 
issue, before James H. White became, or 
would, if living, be twenty-one years of age, 
go to their legal representatives, or fall into 
the residuary fund, for the benefit of the 
residuary legatees who were then alive. 
The fund out of which the residuary lega- 
cies are payable, is principally the proceeds 
of the sale of real estate in New York, now 
in the hands of the executors for distribu- 
tion, and has been considered by the coun- 
sel on both sides, as personal property at the 
death of the testator, for all the purposes of 
the will (without entering into any argument 
on' this point, though it is one which must 
be settled before the main question can be 
decided), and converted into money. The 
general principle, that land directed to be 
sold, is, in equity, considered as .sold, and as 
in money, is too well settled to be ques- 
tioned; on this point, the decisions of the 
supreme court of Pennsylvania, in Price v. 
Watkins, 1 Dall. [1 TJ. SJ 8, of the supreme 
court of New Jersey, in Fairly v. Kline, 2 
Penning. [3 N. J. Law] 755, and the supreme 
court of the United States, in Craig v. Les- 
lie, 3 Wheat [16 U. SJ 577, are binding on 
us as authority. The terms of this will are 
too explicit to admit of a doubt of the case 
coming within the rule; the real estate did 
not descend to the heir for a moment it 
passed immediately to the executors; the 
rents were specially appropriated till James 
H. White came, or would become of age, 
when the direction to sell was positive and 
absolute, and the whole proceeds were to be 
applied to the purposes -of the will. No con- 
tingency could happen, by which any part* of 
the fund could revert; the whole must go 
either to the residuary legatees, or the repre- 
sentatives of those who died before the time 
of division. A contingent provision was 
made for the testator's son, his heir at law, 
on condition of his return to this country; 
but this provision was made out of the pro- 
ceeds of the land, and not a charge upon it; 
it was made too on a condition precedent, 
which was not performed, so that the real 
estate could in no event revert to the heir 
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as land, or he become entitled to any part of 
the proceeds as money. The inheritance was 
destroyed to all intents and purposes, and 
the estate irrevocably converted into per- 
sonalty, and so we must consider it for all 
the purposes of the "will. 

In some respects its meaning admits of no 
doubt. It directs the residuary fund to be 
divided among the residuary legatees, in 
proportion to the express legacies given to 
them respectively; the division being un- 
equal, they take as tenants in common, and 
not as joint tenants. The rents and profits, 
during the lifetime of his son, until the ma- 
turity of James H. White, are specifically 
appropriated; the residuary fund is, there- 
fore, a remainder, bequeathed to tenants in 
common, who were all alive and of full age 
at the death of the testator, and fully capa- 
ble of taking the bequests. 

The only lapse provided for in the will, is 
in case of any of the legatees, who were 
minors at the death of the testator, should 
die before twenty-one; their specific lega- 
cies shall fall into the residuum, and be paid 
to the residuary legatees, in the same propor- 
tions as before directed. This lapse is for 
their benefit, and as none other is expressly 
provided for, it is a strong indication of the 
intent of the testator, that there should be 
no other lapse in any event. The two events 
on which the division was to be made, are 
the arrival of James H. White to twenty-one, 
or the time when, if living, he would have 
attained that age, and the death of the tes- 
tator's son, both of which were certain to 
happen. If, therefore, there was any inter- 
est vested in the residuary legatees before 
the happening of these contingencies, it 
could not be defeated. This brings us to the 
main question, whether there was any such 
interest: in the consideration of which we 
shall refer to the general principles estab- 
lished in cases in equity, rather than to the 
cases themselves. It is not necessary to the 
vesting of a legacy, that it be capable of 
present enjoyment in possession; it is vest- 
ed when the gift is immediate in interest, of 
a present right of enjoyment to a person ca- 
pable of future reception in possession, on 
the happening of some event which is cer- 
tain. It is contingent when the gift is pros- 
pective to a contingency, when no present 
l'ight to future enjoyment is given, or given 
to a person who has not a present capacity 
to take and enjoy the thing given, let the 
contingency happen when it may. The pres- 
ent gift and the present capacity refer to the 
death of the testator, when the will takes 
effect. If the contingency is attached to 
the thing, or right given, or the person to 
take, the interest is contingent; if it is at- 
tached to the time when the thing or right is 
to be enjoyed, it is vested, the contingency 
referring merely to the payment or division. 
In the "former case, it is in the nature of a 
condition precedent, which is the considera- 
tion of the gift; but in the latter, it is the 



mere postponement of payment of what is 
due by absolute right. This does not make 
the legacy contingent, unless the postpone- 
ment arises from the situation of the lega- 
tee on account of the want of an existing 
present capacity to take and enjoy; or when 
the ascertainment of the person to take, is 
referred to a future period, and the right to 
take depends on his being in esse at that 
time. Nor if the postponement is owing to 
the situation of the estate or fund, out of 
which the legacy is to be paid, can the legacy 
on that account be held to be contingent. 
Vide 1 Hop. Leg. 375 et seq., and cases cited. 
The words of this will, speaking at the death 
of the testator, are in prsesenti. "I give and 
bequeath," the gift is present and absolute, 
the legatee is alive, and capable of taking 
and enjoying, the thing bequeathed was in 
existence, and must be enjoyed on certain 
events which attach to the distribution or 
payment only, and not to the right to the 
legacy. By the mode of distribution among 
the residuary legatees, the testator has re- 
ferred to the special legacies, which are un- 
questionably vested in the adult legatees, 
and do not lapse by their death. As these 
legacies are made the standard of distribu- 
tion among the residuary legatees, it is clear 
that the residuary fund should go to the 
same persons who were entitled to the spe- 
cial legacies given to those who should die 
before they arrived at twenty-one. The sur- 
viving residuary legatees could not take the 
special legacies of the deceased adult lega- 
tees; if then we decree the residuary fund 
to the survivors, we make a rule of distribu- 
tion among them incompatible with that pre- 
scribed in the will. In looking at its provi- 
sions, it is apparent that the object of the 
will, in postponing the payment, was for the 
convenience of the estate out of which the 
legacies are payable; it was to provide a 
fund from the rents and profits to meet spe- 
cific purposes, without the least reference to 
the situation of the residuary legatees. 
When these purposes were effected, the ex- 
ecutors became their trustees as to the re- 
mainder bequeathed to them, the right to 
which in possession was consummated at the 
time fixed for distribution. This remainder 
was the capital of the fund created by the 
sale of the real estate; it was carefully re- 
served by the testator for the residuary 
legatees, who were his nearest relatives, and 
he could not have intended, that on the death 
of any of them, their shares should be taken 
from the next of kin, and go to strangers to 
the deceased. 

We are, therefore, clearly of opinion, that 
by the words of the will construed according 
to the best established rules, the residuary 
legatees had a vested right to their respec- 
tive proportions of the residuary fund at the 
death of the testator, which, on the death of 
any of them before the time of payment, 
passed to their next of kin. Vide 1 Rop. 380, 
394, 397, 436. 
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In addition to the settled course of adju- 
dications in courts of equity, we nave also, 
in support of our opinion, the ease of Fairly 
v. Kline, . bef ore referred to. In that case, 
the testator disposed of his personal estate 
among his wife and children, he devised his 
homestead plantation to his wife for life, or 
while she remained his widow; after .her 
death or marriage, he directed it to be sold, 
and gave the proceeds thereof to his eight 
children, whom he named, to he equally di- 
vided among them, share and share alike. 
One of the children died before the death 
or marriage of the mother, or the sale of the 
land; and it was held, that her interest was 
vested, and on her death went to her repre- 
sentative. 2 Penning. [3 N. J. Law] 755. 
This case is entitled to great respect, on ac- 
count of the character of the court which de- 
cided it; the more especially, as evidence 
of the law of New Jersey, in which state the 
testator was domiciled and resided at the 
time of his death. 1 Bin. 336. 

Being then of opinion that the complainant 
is entitled to no part of the fund bequeathed 
to the deceased residuary legatees, our next 
inquiry is, whether any provision made for 
the son of the testator, ean have any effect 
on the case. It is admitted, that he never 
returned to this country, and died before the 
time when J. H. White could become of age. 
This is the very case contemplated by the 
testator, in which he directed the whole 
residuum *to be distributed among the residu- 
ary legatees; this direction must be followed, 
if the legal effect of the limitation in favour 
of the son, does not prevent it. The first pro- 
vision for the son, was the payment of an 
annuity of 300 dollars out of the rents and 
profits of the real estate, "if he should return 
home, and not otherwise;" this is clearly giv- 
en on a condition precedent, and as the son 
never returned, was no charge on the es- 
tate or its proceeds. The next is a direction 
to sell the real estate; "and in case of (his) 
son's death, to carry the surplus, if any, to 
the residuary part of (his) estate; but if my 
son, Henry Harrison, should be living, and 
return home at or before J. W. White arrives 
at the age, or in case of death, might have 
attained the age of twenty-one when such 
sale Is to be made, to pay one half the 
amount of such sale to the said H. H., as 
aforesaid, or to affix annuity for his sup- 
port," &c. This provision was made depend- 
ent on an act to be done by the son, in a 
definite time, which made its performance 
a condition precedent, and indispensable to 
the vesting of any right to the surplus; it 
has not been performed, and the events con- 
templated by the testator have both hap- 
pened, on which a final and absolute distri- 
bution of the fund is directed. Neither of 
these provisions for the son affecting the 
disposition of the fund, it must be paid to 
the surviving residuary legatees, and the 
next of kin of those deceased, in the propor- 
tions of the special legacies to them respec- 



tively; the next of kin taking by representa- 
tion, the survivors per capita. The conse- 
quence is, that the complainants take noth- 
ing by their bill, and it must be dismissed. 
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Case No. 11,613. 

READY ROOFING CO. et al. v. TAYLOR 
el- al. 

[15 Blatchf. 94; 3 Ban. & A. 368.] * 

Circuit Court, S. D. New York. July 23, 1878. 

Practice in Eqciti' — Rbakgument — New Trial 

— Newly-Discoveked Evidence — Decuee — 

Patents — Injunction — Contempt. 

1. The principles stated which govern the 
question whether a cause shall be re-argued, 
after a decision. 

2. The rules stated which govern the question 
of granting a new trial, to introduce new evi- 
dence. 

3. The knowledge and diligence of counsel are 
to be considered, on such question, the same as 
those of the party. 

4. In this case, it was held, that, by the ex- 
ercise of ordinary diligence, the new evidence 
sought to be introduced could have been dis- 
covered, so as to be introduced at the former 
trial, and that it was not of such materiality 
and weight that it would probably change the 
result. 

5. The form of a decree establishing the va- 
lidity of letters patent, commented on. 

6. A violation of an injunction in a suit on 
letters patent not having been wilful, and a 
motion-for an attachment for contempt for such 
violation having been made, with a view to de- 
termine whether the method used by the defend- 
ant was an infringement of the patent, the 
court, in' adjudging the defendant guilty of 
such contempt, ordered that he pay to the 
plaintiff the profits and damages on account of 
the violation of the injunction, and the costs 
of the proceeding. 

[This was a Jbill in equity by the Ready 
Roofing Company and William H. H. Childs 
against Benjamin H. Taylor and others, for 
the infringement of a patent] 

Frank J. blather, for plaintiffs. 
James A. Hudson, for defendants. 

WHEELER, District Judge. This cause 
has been further heard on the motion of the 
defendants for a modification of the decree 
heretofore made on the original pleadings and 
proofs, for reopening the case on affidavits 
of new proofs, for re-settlement of the. decree, 
and the motion of the orators for an attach- 
ment for a violation of the injunction issued 
in pursuance of the decree. Ordinarily, par- 
ties against whom proceedings for contempt 
in violating an injunction are pending, will 
not be heard upon other proceedings to affect 

i [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and by Hubert A. Banning, Esq., 
and Henry Arden, Esq., and here compiled and 
reprinted by permission.] 
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the injunction, until they have cleared them- 
selves from, or purged themselves of, the 
contempt. But, in these proceedings, the par- 
ties appear to be endeavoring, by mutual un- 
derstanding, to try a question of right be- 
tween them, and not any charge for wilful 
disobedience of the order of the court; and, 
for the purpose of trying the right, all these 
motions have been heard together. 

It is not understood, that, after a full hear- 
ing, and especially after decision thereupon, 
the parties to a cause have any right to have 
it re-argued by either the same or different 
counsel. Still, as a matter of discretion, the 
defendants have again been heard by new 
counsel. And, after re-examination of the 
cause, so far as has in any wise been thought 
due to the further argument, no substantial 
reason is seen for any decision different from 
that already made upon the case as originally 
presented. 

The new proofs offered consist of three 
English patents and one American patent, 
and oral testimony of witnesses. The mo- 
tion to re-open the case is, substantially, a 
motion for a new trial, for the introduction 
of new evidence, and must be governed by 
the same rules that such motions are. These 
rules require that the evidence be newly dis- 
covered in fact; that, by the exercise of or- 
dinary diligence, it could not be discovered 
so it could be introduced at the former trial; 
and that it be of such materiality and weight 
that it would probably change the result. 
And, upon such questions, the knowledge and 
diligence of counsel must be considered the 
same as those of the party. 

It does not at all appear but that this evi- 
dence was all seasonably known to the coun- 
sel of the party now seeking an opportunity 
to introduce it. New counsel make the mo- 
tion, and no affidavit or statement of the 
former counsel as to his knowledge is of- 
fered, nor the lack of it in any way ex- 
plained or supplied. The affidavit of the de- 
fendant Rankin only is offered on this point, 
and that is confined to the state of his own 
personal knowledge, and does not extend to 
his belief even of that of the counsel or co- 
defendants. And, if that of himself was all 
that is necessary to be shown, his affidavit 
falls far short of the requirements. As to 
the patents, he merely says that he never saw 
the American one, and did not know of the 
existence of two of the English ones till 
after the hearing. The connection in which 
he denies seeing the one and knowledge of 
the other raises a quite strong inference that 
he knew of the existence of the former, and, 
if he did, probably his counsel knew of its 
contents. And, whether he know of any of 
them or not, they all appear to have been 
found among the records of the patent office, 
where they might have been found as readily 
before as after the hearing. 

With respect to the new oral proof, he says 
that he took much personal interest in the 
preparation of the case for trial, and that not 
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until during the argument of the case before 
the court did it seem possible to him that any 
distinction would be attempted to be drawn, 
by any body, between a layer of bituminous 
material and a coat of the same mixture be- 
tween sheets of tarred roofing paper; and 
that during the examination of the witnesses 
no such distinction was, by anything that 
transpired, caUed to his attention. In this he 
is clearly either at fault, or in error. That 
distinction was made prominent in the testi- 
mony of the patentee, at the first taking of 
testimony in the cause on the part of the 
orators, and he defined what he claimed to 
be a layer of bituminous material in the 
sense used in his patent and in the trade, 
very distinctly, and also the difference be- 
tween it and a coating, in the same senses. 
He said: "These layers of bituminous com- 
position and paper" "have a distinct identity 
and utility of their own, and are as different 
from each other as the layers of brick and 
layers of mortar are in a brick house;" and 
that "it would be impossible to conceive of a 
coating separate and apart from the thing 
coated." That the counsel of this defendant 
fully understood this distinction at that time 
fully appears from the cross-examination, 
where he inquired particularly of the witness 
in regard to it. The same distinction also 
appears to have been taken at various places 
in the cross-examination of the defendants' 
witnesses. So, if the defendant means to be 
understood that the distinction was 'not made 
at all, he is in grave error; if merely that he 
did not notice it, he was greatly in fault, if 
he relied upon himself to notice what oc- 
curred. But, whether he noticed it or not, 
his counsel did, which, as before mentioned, 
is the same as if he had. The distinction 
was apparent, and the failure to notice and 
comprehend its materiality, if there was such 
failure, is wholly unaccounted for. 

The defendant does not expressly say 
whether he knew of the existence of this new 
testimony or not; but, as some of it -is from 
himself, he must have known of that, and as 
most of the rest is from witnesses before ex- 
amined in his own behalf, he probably knew 
of that. That from wholly new witnesses 
besides himself would be wholly indecisive. 

The application seems to be reduced to 
standing upon the ground, solely, that the 
defendant himself did not notice that dis- 
tinction which was early and clearly made, 
and that he could better his case now that 
he has noticed it. Had he been managing 
his own cause this would not furnish one of 
the gravest reasons mentioned by the late 
circuit judge, Johnson, in Buerk v. Imhaeuser 
[Case No. 2,107], for the departure from the 
ordinary course of the administration of jus- 
tice sought. Still less is it sufficient' when 
he was represented by able counsel, who, for 
aught that appears, noticed, appreciated and 
attended to that which he did not 

No point in these respects has been made 
by the counsel for the orators, but the ending 
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litigation is a matter in which the courts 
themselves and other suitors, as well as the 
public, have an interest, and new trials 
should not be granted in a court where so 
many causes are waiting for one trial even, 
as there are in this, especially, without 
proper reasons made to appear not only when 
questioned but in fact 

But, if these grounds should be passed, 
there would remain the question as to wheth- 
er the new proof is of sufficient materiality 
and weight. One of the English patents 
was for a coating or layer of adhesive mate- 
rial and broken glass on paper or boards, to 
be applied to the bottoms of ships or other 
surfaces, to protect them from worms; one 
for a fabric composed of a sheet of cloth be- 
tween two layers of bitumen; the other for 
a layer of bituminous material, but whether 
it was placed between sheets of paper or 
cloth does not clearly appear. The American 
patent is for a fabric "consisting of a central 
layer or web of cloth, or its equivalent, cov- 
ered on both sides' with adhering layers of 
water-proofing, the outward side of one of 
which is covered with a layer of paper fixed 
thereto by contact with the water-proofing 
while it is in a warm and plastic state, while 
upon and embedded in the outward side of 
the other layer of water-proofing is a layer 
of sand or its equivalent, forming the upper- 
most or weather surface of the article." The 
patent in controversy is for a fabric composed 
of a layer of bituminous material between 
sheets of saturated paper, increased in thick- 
ness by the addition of alternate layers of 
material and paper when and as desired. 
The mere statement of the composition of 
these various fabrics shows that the one cov- 
ered by this patent differs from all the oth- 
ers. That described in the American patent 
is most like this. That has the same layers 
of water-proofing, as it is there called, but 
not protected by saturated paper, nor its 
equivalent, but by a layer of sand, on the 
outside, and by common paper or cloth be- 
tween the layers, and common paper on the 
inside, making the structure of it quite dif- 
ferent. 

The oral proof, if received, would be- mostly 
that of witnesses before examined, as before 
mentioned, merely making more full explana- 
tions and descriptions of what they have al- 
ready described. Most of them have al- 
ready testified to making material similar 
to that patented, before the time of the in- 
vention, but, when called upon to describe 
the process, have given one that would pro- 
duce a fabric without an interposed layer of 
bituminous material. They now say that the 
nature of the materials used was such that 
more than a coating would necessarily be 
left. Probably it would, in some parts of 
the product; but, if so, the making a layer 
was not the object sought, and the one pro- 
duced would be uneven and thin or wholly* 
wanting in places, and not at all such a layer 
of uniform thickness as the patent describes. 
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Such places of thick material account for 
what appearance there is of a layer in the 
fragments of old roofing attached to the 
affidavit of William A. Gay. 

The new witnesses, aside from the defend- 
ant Rankin, are B. Burgess Warren, whose 
testimony would be to making the same ma- 
terial before testified about by Howard Kirk 
and merely cumulative to his; and Davis W. 
Bailey, whose testimony would be to making 
roofing of saturated cheap muslin between 
sheets of saturated paper, of saturated drill- 
ing adhered to saturated roofing felt by a 
mixture of residuum of coal-tar, pine-tar, and 
pulverized soap stone, and by substituting 
manilla paper for the muslin, before the in- 
vention of this patentee. These products 
would be different from the patented fabric, 
or, at most, not so nearly like it, that their 
manufacture would clearly be an anticipa- 
tion. AH together, this falls far short of the 
plainest proof that the new evidence .would 
lead the court to a different result, said by 
the learned circuit judge to be requisite, in 
the case of Buerk v. Imhaeuser, before cited. 
The decree, as already settled, establishes 
the validity of the patent, without giving it 
any construction, and restrains infringement 
in the same general terms. This is under- 
stood to be in accordance with common but 
not uniform practice. Where a patent is 
open to construction, and is sustained upon 
some construction given, it would tend to 
lessen doubt and confusion to have the decree 
conform to the construction. This patent is 
not very peculiar in this respect, and, what- 
ever construction it has received, is readily 
accessible in the opinion filed. Under these 
circumstances, it is not thought to be neces- 
sary to the preservation of the rights of the 
parties to now set aside the decree filed and 
settle it anew. 

The motions of the defendants are, there- 
fore, severally overruled. 

The patent established by the decree is, as 
before mentioned, for a roofing fabric com- 
posed of a layer or layers of bituminous com- 
position, protected and strengthened by outer 
and alternate sheets of saturated paper. The 
defendants avow making, since the injunc- 
tion, and intention to further make, if allow- 
ed, four sorts of roofing, which the orators 
claim are infringements, and the defendants 
that they are not. Each has one or more 
layers of bituminous composition. It is said 
that tfie layers are of coal-tar pitch, which is 
different from bitumen, and that, therefore, 
the fabric is different. The patent specifies 
bituminous material. Whatever has the qual- 
ities of bitumen is, to that extent, bituminous. 
This pitch, although very different from bi- 
tumen in some respects, has the qualities of 
it in several, and, perhaps, in most that are 
important in these fabrics. They are both 
adhesive, impervious to water, and plastic, 
and useful for these qualities in this art. In 
this sense, which is that of the patent, the 
pitch is bituminous. In each sort of the 
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defendants' roofing the layers are protected 
on the side uppermost in use by saturated 
paper, and in two of them on the under side 
also. In one of the others unsaturated ma- 
nilla paper, and in the other unsaturated felt, 
is substituted for the saturated paper on the 
under side. In some of them cloth, in others 
unsaturated manilla, and in still others un- 
saturated felt paper, is inserted between the 
layers. Those that have saturated paper on 
each side of the fabric embrace all the ingre- 
dients of the orators, arranged in the same 
way, for the same purposes, and to the same 
effect, with the addition of the interior sheets 
of paper and cloth. These additions may be 
improvements, but, if they are, the use of the 
invention, to improve it, is none the less an 
infringement. Neither manilla paper nor the 
unsaturated felt is a new discovery, as a sub- 
stitute for saturated paper, to protect the un- 
der side or strengthen the interior of such 
fabrics. They are mentioned or alluded to 
as such in the original patent. It is argued, 
that the use of equivalents known to be such 
at the time of the patent, and not specified 
as such in it, is not an infringement, and that 
the reissue cannot be helped out by reference 
to the original, in this respect. Of course, 
the reissue is all the patent in force, but then 
the argument does not seem to be well found- 
ed. In Seymour v. Osborne, 11 Wall. [78 U. 
S.] 516, Mr. Justice Clifford, at page 556, 
says: "Mere formal alterations in a combina- 
tion in letters patent, however, are no de- 
fence to the charge of infringement, and the 
withdrawal of one ingredient from the same 
and the substitution of another which was 
well known, at the date of the patent, as a 
proper substitute for the one withdrawn, is 
a mere formal alternation of the combination, 
if the ingredient substituted performs sub- 
stantially the same function as the' one with- 
drawn." Here the manilla paper and unsat- 
urated felt do perform substantially the 
same function as the saturated paper they 
are substituted for in the defendants' fab- 
rics. This case is much like "Walton v. Pot- 
ter, *4 Scott, N. R. 91, and Webst. Pat. Cas. 
585, in which Chief Justice Tindal instructed 
the jury that the question of infringement 
was not simply whether, in form or circum- 
stances that might be more or less imma- 
terial, that which had been done by the de- 
fendants varied more or less from the speci- 
fications of the plaintiff's patent, but whether, 
in reality, in substance, and in effect, the de- 
fendants had availed themselves of the plain- 
tiff's invention, in order to make that fabric. 
In this case, the samples of the different 
manufacturers, and the testimony of wit- 
nesses expert in the business, show quite sat- 
isfactorily, that the defendants have availed 
themselves of the invention secured by the 
patent, to make the fabries they avow mak- 
ing. For this use of the invention they are 
adjudged guilty of contempt. As this use 
does not appear to have been a wilful disre- 
gard of the orders of- the court, and the ques- 
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Hon in regard to it has been submitted by 
the parties in this manner, it is not thought 
that any' further punishment for it than the 
payment of all profits made or damages oc- 
casioned by it, -with the costs of these pro- 
ceedings, is necessary, in order to do justice 
to the parties and vindicate the authority of 
the court. The payment of these sums is 
deemed necessary for those purposes, and 
should be secured, if necessary, by attach- 
ment of the persons of the defendants. There- 
fore, let an order be entered denying the mo- 
tions of the defendants, adjudging them 
guilty of contempt, that a separate account 
be taken by the master to whom the cause is 
referred, of the profits and damages beyond, 
if any, on account of this violation of the in- 
junction, and for the separate taxation of the 
costs of this proceeding, and for the payment 
of the whole to the orators within twenty 
days from the filing the report of the master 
and taxation of the costs, and that, in default 
of such payment, the defendants be commit- 
ted until payment be made. 



REAGAN (M'lVER v.). See Case No. 8,832. 
REAGAN (UNITED STATES v.). See Case 
No. 16,128. 

Case No. 11,614. 

In re REAKIRT. 

[7 N. B. R. 329.] i 

District Court, E. D. Pennsylvania. April 19, 

1871. 

Bankruptcy— Examination of Witnesses before 

Register — Opinion of Register 

— Certificate to Court. 

A register holding provisionally a court of 
bankruptcy should declare his opinion upon 
questions which may arise during the course of 
the proceedings. If exceptions be taken to tbe 
register's provisional decision, he should certi- 
fy the question to the court. 

By JOSEPH MASON, Register: 

I, Joseph Mason, a register in bankruptcy 
of said court, to whom the above matter was 
ref erred, do certify that on the 17th day of 
April, 1871, during the course of "the exam- 
ination of John Reakirt, a witness summon- 
ed in said matter, the following questions 
were asked him by Mr. Gilpin, of counsel 
for the People's Bank, an alleged creditor, a 
-deposition for the proof of whose debt bad 
been made. "Q. Where is your son? A. It 
is more then I can tell you. Q. Don't you 
know? A. I don't. Q. Haven't you heard 
since the forgery? A. I have heard. Q. When 
did you last hear? A. It has been some time 
back since I heard from him. Q. When? A. 
I can't remember. Q. As near as you can? 
A. It has been some three weeks ago I heard 
from him. Q. How? A. Through a friend. 
Q. Whom? A. What do you mean by whom? 
The individual? Q. Friend? A. His name? 
Q. Yes. A. His counsel. Q. Who? A. New 
York counsel. Q. What is the name of his 

counsel you refer to now? (Mr. Brewster, 

i [Reprinted by permission.] 
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being, present, and representing that he was 
counsel for the witness, stated that he in- 
structed the witness not to answer; that Mr. 
Reakirt, acting as agent for his son, is not 
obliged to disclose the name of his son's 
counsel; whereupon the witness declined to 
answer the question.) 

"By Mr. Brinckle, for the Tradesman's 
National Bank: Q. Why do you decline to 
answer the name of your son's counsel in 
New York? Mr. Brewster: I instruct the 
witness not to answer. Q. Have you any 
other reason besides the instruction of your 
counsel not to answer this question? A. No 
particular reason. Q. Was your communi- 
cation with your son's lawyer in New York 
verbal or in writing? (Objected to by Mr. 
Brewster for the same reason, and he in- 
structs the witness not to answer.) Q. Are 
you acting as your son's agent? A. No, sir; 
not— Q. Are you acting as your son's agent 
in any way? A. No, sir. Q. How came you 
to be in communication with your son's law- 
yer in New * York? (Objected to by Mr. 
Brewster, who instructs the witness not to 
answer.) Q. Do you decline to answer this 
question because your answer might in any 
way criminate yourself or lead to criminate 
yourself? (Mr. Brewster objects, and in- 
structs the witness not to answer.) Q. Have 
you any lawyer in New York? A. I haven't. 
Q- Were you acting as your son's agent at 
the time of the communication you have al- 
luded to from your son's counsel in New 
York? A. No, sir. 

•'By the Register: Q. Have you ever acted 
as agent for your son in communications 
with that counsel? A. No, sir." 

I am of opinion that the questions declined 
to be answered by the witness should be an- 
swered by him. 

CADWALADER, District Judge. The reg- 
ister holding provisionally the court of bank- 
ruptcy should have declared on the examina- 
tion before him the opinion which he now 
certifies, and should have ordered the exam- 
inant to answer the questions. If an excep- 
tion to this provisional ruling of the register 
had then been taken, which is very improb- 
able, he should have certified it for the sum- 
mary consideration of the court, the exam- 
ination proceeding in its other parts. If the 
witness, or examinant, without such excep- 
tion, refused to answer the question, his con- 
tumacy should have been reported. 
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[2 Stat. 237] be arrested upon a ca. sa. issued 
by a justice of peace, for a debt accruing before 
his discharge, this court may discharge him up- 
on habeas corpus 

Matthew D. Reardon petitioned for a writ 
of habeas corpus, stating that he was in cus- 
tody of a constable by virtue of a ca. sa. is- 
sued by Amos Alexander, Esq., a justice of 
peace, upon a 'debt accruing before his dis- 
charge under the "Act for the relief of in- 
solvent debtors within the District of Col- 
umbia,", the tenth section of which provides 
that the court before whom the process is 
returned or returnable, or any judge thereof, 
shall discharge the debt in such case, but does 
not provide for a habeas corpus. The exe- 
cution in this case is returnable before a jus- 
tiee.of the peace on the third Monday of May. 
1826, but he cannot issue a writ of habeas 
corpus. The judgment was rendered since 
the discharge. 

THE COURT (THRUSTON, Circuit Judge, 
absent) decided that it had jurisdiction to 
discharge upon habeas corpus, under its gen- 
eral power to issue the writ and to inquire 
into the cause of commitment, and examine 
Mr. Alexander, the justice of the peace, as 
to the time when the cause of the action ac- 
crued; but THE COURT, not being satisfied 
that the cause of action accrued before the 
discharge under the insolvent act, refused to 
discharge the prisoner. 



Case ISTo. 11,615. 

Ex parte REARDON. 

[2 Crouch, C. C. 639.] i 

Circuit Court, District of Columbia. April 
Term, 1826. 

Habeas Corpus— Capias — Discharge under In- 
solvent Act. 
If a debtor who has been discharged under 
the insolvent act of the District of Columbia 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
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Case No. 11,616. 

REARDON v. MILLER. 

[3 Cranch, C. C. 344.] i 

Circuit Court, District of Columbia. 
Term, 1828. 



Nov. 



Slavert— Adverse Possession— Under Bill of 
Sale. 

Possession of a slave, under an absolute bill 
of sale, without notice of a prior bill of sale by 
the same vendor to a trustee, for the benefit of 
the vendor's wife and children, is adverse to the 
trustee, and, if continued five years, is a bar 
to his right of action, although the second deed 
was made with the consent of the vendor's wife. 

Detinue of a slave. Manly, in 1800, made 
a deed to Reardon of a slave called Henry 
Nokes, for the benefit of Manly's wife, and 
such children as he had, or should have, bv 
her. The slave was then only one year old. 
In 1810 Manly, with the consent of his wife, 
sold the same slave to Mordecai Miller, the 
defendant, for ?250, as a slave for life, by an 
absolute bill of sale t under seal, with war- 
ranty; but the former deed to Reardon was 
not known to Miller, who resided in Alexan- 
dria, although it was recorded in Virginia. 
Miller had possession of the slave from 1810 
until the present time. He purchased this 
slave for the purpose of emancipating him 
at a future day. 



i [Reported by Hon. 
Judge.] 



William Cranch, Chief 
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Mr. Taylor, for defendant, contended that 
the possession of Miller was adverse to the 
plaintiff, who, after the death of Mrs. Manly, 
brought this suit for the benefit of the chil- 
dren. 

Mr. Mason, contra. The possession was 
not adverse to the plaintiff, claiming as trus- 
tee for the children. Until the death of Mrs. 
Manly the children could not sue, nor could 
their trustee. 

THE COURT (MORSELL, Circuit Judge, 
absent) was divided in opinion upon the ques- 
tion whether Mr. Miller's possession was ad- 
verse to the plaintiff's title. 

CRANCH, Chief Judge, thought it was. 
The defendant claimed to the extent of his 
title under the absolute deed, without notice, 
which title was clearly adverse to that of the 
plaintiff. 

THRUSTON, Circuit Judge, contra, was of 
opinion that the plaintiff could not have 
maintained an action against the defendant 
during the life of Mrs. Manly, because the de- 
fendant received the possession with her as- 
sent, and, therefore, the defendant's possession 
must be considered as her possession; and a 
trustee cannot recover the possession from 
his cestui que trust 

The jury could not agree, and the cause was. 
continued, and came on again for trial at the 
present term, when Mr. Taylor, for the de- 
fendant, prayed the court to instruct the jury, 
that if they should be satisfied by the evi- 
dence, that the defendant had been in ad- 
verse possession of the slave for five years 
before the commencement of the suit, the 
plaintiff cannot recover in this action, which 
instruction THE COURT (THRUSTON, Cir- 
cuit Judge, contra) gave, and further instruct- 
ed the jury that such possession by Mr. Mil- 
ler, claiming contrary to the deed of trust, 
and under his deed from John Manly, was, 
if proved in law, an adverse possession. 
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Case No. 11,617. 

REASON v. BRIDGES. 

[1 Cranch, C. C. 477.] i 

Circuit Court, District of Columbia. Dec 
Term, 1807. 

Jury — Challenge for Favok — How Treed — Re- 
ligious Opinions — Petition for Freedom. 

1. If, after eight jurors have been sworn in 
chief, the defendant challenge one for favor, 
the challenge shall be tried by the jurors al- 
ready sworn. 

2. A juror shall not be examined on oath as to 
his religious opinions, on the subject of slavery, 
nor will the court, on a challenge for favor, 
suffer evidence to be given to the triors as to 
the prevailing opinion of individuals of the re- 
ligious sect to which the juror belongs. 

TCited in Matilda v. Mason, Case No. 9,280.] 

i [Reported by Hon. William Cranch, Chief 
Judge.} 



[This was an action by Reuben Reason, a 
negro, against John Bridges.] 

The defendant having challenged twelve 
of the jurors peremptorily, challenged Mr. 
Smith, one of the tales, for favor. Eight 
jurors having been sworn, were sworn as 
triors. 

THE COURT refused to suffer Mr. Smith 
to be examined on oath as to his religious 
opinions, whether he was a Methodist, and 
whether the Methodists had religious scruples 
as to the legality of slavery. A witness was 
sworn, who testified that it was not an es- 
sential tenet of their religion that slavery 
was contrary to the divine law; but some of 
them were of that opinion. 

THE COURT refused to permit the witness 
to be asked whether it was the prevailing 
opinion among the people called Methodists, 
and decided that it was incumbent on the par- 
ty challenging to show, either that it was an 
essential tenet of their religion, or was the 
individual opinion of the juror. 



Case No. 11,618. 

The REBECCA. 

[Blatchf. & H. 347.] i 

District Court, S D. New York. Jan. 10, 1833. 

Collision — Closehauled — Watch on Deck — 

Abandonment — Desperate Condition 

—Measure op Damages. 

1. It is the duty of a vessel sailing with the 
wind free and meeting a vessel closehauled, to 
avoid the latter, and the former is liable for 
the damages occasioned by a collision, unless it 
is proved that she took all proper measures to 
prevent it. 

[Cited in The Maria & Elizabeth, 7 Fed. 254.] 

2. A usage, with coasting vessels, to run, un- 
der certain circumstances, without a watch on 
deck, is nugatory, and will be wholly disre- 
garded. 

[Cited in The Blossom. Case No. 1,564.] 

3. Where a vessel injured by a collision is 
abandoned by her crew and afterwards lost, 
it is enough, in an action for her value, to prove 
that her condition at the time appeared to be 
desperate, even if it be proved that she might 
have been saved had her crew remained witli 
her. 

TCited in The Hope, 4 Fed. 96.] 

4. The measure of damages in such a case is 
the full value of the vessel and of her freight. 

[Cited in The Baltimore, 8 Wall. (75 U. S.) 
386.] 

This was a libel in rem, for collision. The 
schooner Richard and Douglass, of which the 
libellants were owners, was on a voyage from 
York River, in Virginia, to New- York. The 
schooner Rebecca was proceeding from New- 
York to Philadelphia. The two vessels came 
into collision early in the morning, on the 1st 
of September, 1832, off the great swamp 
near Barnegat Inlet, New-Jersey, several 
miles from the shore. The wind was blow- 
ing fresh from the northeast at the time, 
and the Rebecca was running free before it, 

i [Reported by Samuel Blatchford, Esq., and 
Francis Howland, Esq.] 
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at the rate of about eight knots an hour. 
The Richard and Douglass was closehauled, 
and was running about northwest, at the 
rate of three knots an hour. No one was 
on deck on board the Rebecca, except the 
man at the helm. He was not aware of the 
proximity of the other vessel, nor did he see 
her until the instant of the collision. Evi- 
dence was offered of a custom for coasters to 
run by daylight, up and down the coast, with- 
out a watch on deck. The crew of the Rich- 
ard and Douglass were all on deck, and, ap- 
prehending danger of a collision, took some 
precautions, with a view to avoid it The 
Richard and Douglass was deeply laden 
with wheat, and the Rebecca was light A 
hole was broken through the side of the Rich- 
ard and Douglass, by the collision, and she 
was immediately abandoned by her crew, 
who had only time to get on board the Rebec- 
ca, the vessels separating at once. The Rich- 
ard and Douglass, after being abandoned, 
drifted on shore, and was wrecked and totally 
lost, and the Rebecca proceeded . directly on 
■ her course. The wind and sea were high at 
the time. The nearest port was Egg Har- 
bor Inlet, distant ten or twelve miles to 
leeward. The other facts sufficiently appear 
in the opinion of the court 

Edwin Burr and Erastus O. Benedict, for 
libellants. 

(1) Since it is admitted that the Richard and ' 
Douglass was closehauled, and that the Rebec- 
ca had the wind free, the libellants are en- 
titled to recover, because the law imposes on 
the vessel having the wind free, the obliga- 
tion of avoiding the collision. (2) The respon- 
sibility of the accident should lie on the Re- 
becca, for gross negligence in not keeping a 
watch. Jac. Sea Laws, 389. The custom 
sought to be set up is not proved, and Is 
nugatory even if proved. (3) The Rebecca is 
liable in damages to the full value of the 
Richard and Douglass, if the peril was at 
the time so great as to justify the crew of 
the latter in abandoning her, whatever the 
real danger may be proved to have been. Tt 
was hazardous to the lives of all to remain 
on board, and there was" no apparent possi- 
bility of saving the vessel at the time. 

George Wood and Daniel Lord, Jr., for 
claimant. 

(1) The rule that a vessel having a free 
wind shall give' way to one on a wind is not 
inflexible, like a rule of property, and does 
not exempt the vessel which is closehauled 
from the necessity of making suitable ex- 
ertions to avoid a collision. The rule referred 
to properly applies only where both parties 
see each other, or neither party sees the 
other, and where the accident arises solely 
from the non-observance of the rule. But, 
in this case, the parties were not on an equal- 
ity, since the libellants were apprized of 
the danger long before the claimant was, and 
the accident arose in part from the negligence 



of the libellants in not taking proper meas- 
ures to prevent the collision. (2) Not having 
a watch on board, does not show negligence 
in the Rebecca, since the usage to run with- 
out a watch, under like circumstances, is es- 
tablished. The evidence to the contrary only 
proves that a watch is necessary where many 
vessels crowd the track. (3) As to the meas- 
ure of damages, the collision was not the' 
proximate cause of the loss, and the claimant 
is therefore not liable for a loss which was 
the consequence of a want of skill and cour- 
age in the libellants in deserting their ves- 
sel. At the most, he is liable only for the 
loss caused by the collision itself. The wreck 
of the vessel was owing, not to the collision, 
but to her floating about and becoming after- 
wards beached and exposed to the breakers. 

BETTS, District Judge. On some points, 
there is a direct conflict between the testi- 
.mony of the crews of the two vessels, and, in 
those particulars, they are, on both sides, sup- 
ported and contradicted in some degree, by 
witnesses from other vessels which were in 
sight at the time of the collision— for in- 
stance, as to whether the Rebecca was run- 
ning with both sails on the larboard side, or 
with one on the larboard and the other on 
the starboard, or wing and wing, as it is 
termed; and as to the hypothesis, whether 
the Richard and Douglass could, by proper 
management, have avoided the Rebecca; and, 
also, as to the question, whether the former 
so manceuvered as to ensure the collision and 
increase its force. The counsel for the re- 
spective parties have discussed, with great 
minuteness and discrimination, the testi- 
mony, in its bearing upon those inquiries, but 
it does not appear to me important now to 
, decide its relative credibility or weight. In 
my judgment, the undisputed facts of the 
case, under the rules of the maritime law, 
cast the responsibility for the collision upon 
the Rebecca. 

A cardinal rule of navigation, recognised by 
eminent authorities, is, that a vessel running 
free, and approaching another going in an 
opposite direction, on the wind, must give 
way to the latter or bear the consequences of 
a collision, unless such collision be clearly 
produced by the misfeasance of the vessel 
that is closehauled. The Woodrop Sims, 2 
Dod. 83; 3 Kent Comm. 230; Story, Bailm. 
§ 611. This rule was enforced in the case of 
The Woodrop Sims and in that of The 
Thames, 5 O. Rob. Adm. 348, although, in 
each case, there was a cautious watch on 
deck, and active exertions were made by the 
vessel which had the wind free, to avoid the 
collision. But, as" the advantage was so de- 
' cidedly with that vessel, she was held re- 
sponsible for not using it with' success. She 
was charged with negligence, because she 
failed to prove that she had employed every 
measure within her power to prevent the col- 
lision. 

In the present case, independently of that 
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■want of precaution and skill in the manage- 
ment of the Rebecca which the law implies, 
there was positive fault and gross negligence, 
in omitting to station a watch on her deck. 
The evidence offered to prove that a custom 
prevails with coasting vessels, to run along 
the coast in daylight without a watch on 
deck, must be wholly disregarded by the 
court. Could a custom of that character be 
clearly established, it would be of no avail. 
No court would uphold it. Property and per- 
sons transported along the coast would, un- 
der such a usage, be exposed to constant 
peril and disaster; and a custom of that char- 
acter would be disregarded and pronounced 
nugatory, as injurious to navigation and 
trade, and perilous to life. It is but just to 
the character and conduct of the navigators 
upon this coast, and it is highly gratifying to 
the court, to say, that the evidence fails to 
show that any such usage has been establish- 
ed, or any such practice approved, along this 
coast. 

The disaster in this case was indisputably 
occasioned hy the ignorance, on the part of 
the helmsman of the Rebecca, of the position 
of the other vessel. A slight change of his 
rudder, with the rapid movement of his ves- 
sel, would have been sufficient, as the evi- 
dence shows, to have carried her clear of the 
Richard and Douglass. His place was not 
the best one, nor was it a proper one, to pn- 
able him to discover objects in his way. 
That was the business of a look-out, who 
should have been so stationed as to be able 
to command a view of objects approaching 
or approached, and to apprize the helmsman 
when a change of his course became neces- 
sary. The failure to provide that aid and as- 
sistance to the safe navigation of the Richard 
and Douglass, was an act of gross negli- 
gence. It was computed by the counsel for 
the claimant, that the velocity of the Rebec- 
ca was 690 feet per minute, and that of the 
Richard and Douglass 260 feet per minute, 
at the moment of collision, and it was in- 
sisted that the two vessels were running on 
lines perpendicular to each other. The Rich- 
ard and Douglass was 57 feet in length. It 
is, therefore, manifest, that a slight change 
of the course of the Rebecca, a minute or 
two before the time of collision, would have 
carried her across the line of contact, and be- 
yond the reach of the Richard and Douglass. 
There is no proof, on the part of the claim- 
ant, that the helmsman of the Rebecca had 
notice of the approach of the Richard and 
Douglass, even when the vessels were only 
that space of time apart, or that, if aware of 
her proximity, he then took any measures 
calculated to avoid her. The Rebecca must, 
therefore, be held responsible for the injury 
caused by the collision. 

It has been made a question, whether the 
abandonment of the Richard and Douglass, 
and her subsequent loss, were the necessary 
consequence of the injury she received in the 



collision. The argument for the claimant is, 
that by the exertion of proper intrepidity and 
activity on the part of her crew, she might 
have been saved, and that her loss is not at- 
tributable immediately to the injury inflicted 
by the Rebecca, but to the desertion of her 
crew. There must necessarily, in an occurrence 
like this, be an uncertainty whether the injury 
received rendered the preservation of the dam- 
aged vessel hopeless, or whether the employ- 
ment of reasonable fortitude, skill and ex- 
ertion might not have saved her. No court 
will countenance the abandonment of a ves- 
sel at sea, by her crew, because of slight or 
even ordinary dangers. The duty of a sailor 
calls on him to brave and struggle with perils 
of the most sudden and appalling character. 
He cannot be excused in withdrawing his ex- 
ertions to save his vessel, unless the hazard 
to life or limb is palpable and imminent— not 
that danger calculated to terrify men unused 
to the hazards of the sea, but such as would 
naturally daunt the courage of practised 
and resolute seamen. Nor are mariners jus- 
tified in deserting a vessel under casualties 
which may menace her destruction, such as 
the carrying away of her apparel in a gale, 
or a leak, or trending upon a lee-shore; but. 
in emergencies of manifest peril, they must 
continue faithfully to strive for her preser- 
vation and security. There must, however, 
be a limit to this obligation. When the ex- 
igency arises, in which a firm and consider- 
ate man may reasonably believe the situa- 
tion of his ship to be desperate, he is ius- 
tified in yielding to the higher law of his na- 
ture, and in devoting what are apparently his 
last exertions to the rescue of his own liff. 
It is obvious that every case must, in a great 
degree, be determined, in this respect, by its 
individual circumstances. What, in one in- 
stance, would render the condition of a vessel 
hopeless, might, in another, under similar 
dangers, not expose her to any hazard be- 
yond the control of well-directed skill and 
energy. 

In view of these general considerations, 
two points are to be decided: (1) Whether 
the injury received by the Richard and Doug- 
lass, in the collision, was such as to render it 
impossible for her crew to save her; and, (2) 
if, on the evidence now presented, her ulti- 
mate preservation, through the exertions of 
her crew, was not only possible, but was rea- 
sonably to be expected, whether, under all 
the facts in proof, and known to them, they 
were justified in abandoning her. If the in- 
jury, so far as it was known on board, was 
of a character to create a reasonable belief 
that it was a fatal one, and that the destruc- 
tion of the vessel would follow suddenly, that 
would justify her crew in deserting her. 
Even if, then, her actual loss might be as- 
cribed to their absence, and if the aid they 
would have been able to render her might 
have saved her, the responsibility of the col- 
liding vessel would be in no way affected 
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thereby; because, it would be unimportant 
whether she foundered for want of her crew, 
or because of the injury she received in the 
collision. In either aspect, it appears to me, 
that the weight of evidence is decidedly 
against the claimant. Without recapitulat- 
ing the proofs, I think the clear result of 
them is, that the Richard and Douglass had 
received that degree of injury which, in her 
situation, would have rendered a continu- 
ance on board, with a view to any attempt to 
save her, imminently hazardous to the lives 
of her crew. She was deeply laden with 
wheat in bulk, so that she could not have been 
lightened without great labor and delay. 
Wheat is specifically heavier than water, so 
that the sinking of the vessel would have 
been accelerated by her cargo; and, more- 
over, wheat, when wet, swells with a force 
that must have rapidly enhanced her dan- 
ger. A hole was broken through her side, 
below her deck, and, in her then state of lad- 
ing, below the water-mark. The wind was 
violent. She was on a lee shore. The break- 
ers were running so far out that it would 
have been utterly desperate to attempt to 
beach her; and no boat could have made 
land through the breakers. Her boat was too 
small and light to be safe for her crew, in 
that state of the sea; and the only port she 
could have hoped to reach, was ten or twelve 
miles to leeward, and did not afford sufficient 
water, at ordinary tides, to allow the vessel 
to pass the bar. The crew of the Rebecca 
used all their exertions to separate the ves- 
sels the moment they struck, all hands then 
apprehending that both might go down to- 
gether. No suggestion was made that the 
crew of the Richard and Douglass had better 
remain with her, or that they would receive 
any aid from the Rebecca, if they did so. 
They merely had time to get on board of the 
Rebecca, when the vessels were cleared of 
each other; and the Rebecca pursued her 
course, without deeming it worth an attempt 
to put about and get alongside the Richard 
and Douglass under the expectation that any 
assistance would be of service to her. Look- 
ing at the case as it was then presented to 
those involved in the calamity, I am satis- 
fied that the crew of the Richard and Doug- 
lass were justified in leaving her, and, also, 
that the proof shows that her loss was the 
immediate consequence of the collision. 

I might have placed these conclusions upon 
the principle, that it was incumbent on the 
vessel committing the wrong to show, by 
clear evidence on her part, that the loss cus- 
tained did not necessarily result from that in- 
jury, and that such proof has not been pro- 
duced by the claimant. But, even admitting 
that the libellants were required to show, af- 
firmatively, that the loss was caused directly 
by the collision, I am of opinion that it has 
been sufficiently established, and shall, ac- 
cordingly, decree damages to the full value of 
the vessel and freight, with costs. Decree ac- 
cordingly. 



Case ]STo. 11,619. 

The REBECCA. 

[1 Ware (188), 187; * 6 Am. Jur. 5.] 

District Court, D. Maine. 1S31. 

Shipping— Maritime Tort — Pbioicity— Laches- 
Master's Duties. 

1. A merchant who ships merchandise in a 
vessel, on freight, has a lien on the vessel for 
the loss of his goods, or any damage they may 
sustain from the fault or neglect of the mas- 
ter, or the insufficiency of the vessel. 

[Cited in Cole v. Atlantic, Case No. 2,976; 
Howe v. The Lexington, Id. 6.967a; Mc- 
Guire v. The Golden Gate, Id. 8.815; Per- 
kins v. Hill, Id. 10,986; Hale v. Washington 
Ins. Co., Id. 5,916; Stone v. The Relampago, 
Id. 13,486; The Hendrik Hudson, Id. 6,358; 
The Avon, Id. 680; Dupont de Nemours v. 
Vance, 19 How. (60 U. S.) 169.] 

2. He may enforce his lien by process in rem 
aeainst the vessel, in the admiralty. 

[Cited in Hale v. Washington Ins. Co., Case 
No. 5,916; Cole v. The Atlantic, Id. 2,976; 
' Howe v. The Lexington, Id. 6,767a; The 
Gold Hunter, Id. 5,513; Knox v. Ninetta, 
Id. 7,912; New Jersey Steam Nav. Co. v. 
Merchants' Bank, 6 How. (47 TL S.) 420; 
The Champion, Id. 2,583; Jones v. The 
Floating Zephyr, Id. 7,462; The Maggie 
Hammond, 9 Wall. (76 U. S.) 451; The T. 
A. Goddard, 12 Fed. 178.] 

3. In such a case the vessel is, by the marine 
law, hypothecated to the merchant for his dam- 
ages, from the time that the misfortune hap- 
pens, and his claim against it is preferred to 
the right of the general creditors of the owners. 

[Cited in Cole v. The Atlantic, Case No. 2,- 
976; Lowry v. The E. Benjamin, Id. 8,582; 
The Planter, Id. 11,207a; The Illinois, Id. 
7,005; The Witch Queen, Id. 17,916.] 

4. The right of preference may he lost by 
unreasonable delay. 

rCited in Cole v. The Atlantic, Case No. 2,- 
976; Knox v. Ninetta, Id. 7,912; Packard 
v. The Louisa, Id. 10,652.] 

5. But his lien is not defeated by a bona fide 
sale, before he has had an opportunity for en- 
forcing it, and still less when the purchaser 
has knowledge of the claim. 

[Approved in Cole v. The Atlantic, Case No. 
2,976; Edwards v. The Robert F. Stock- 
ton, Id. 4,297. Cited in Packard v. The 
Louisa, Id. 10,652; The Avon, Id. 680; The 
Old Concord, Id. 10,482.] 

6. By the civil law, and by the common law, 
the owners are responsible for all the obliga- 
tions of the master, to their full amount, 
whether arising ex contractu or ex delicto. But 
by the general maritime law of Europe, the own- 
ers are not responsible for his obligations ex 
delicto, beyond the value of the vessel and 
freight, and by abandoning them they are dis- 
charged. 

[Cited in Joy v. Allen, Case No. 7,552; New 
Jersey Steam Nav. Co. v. Merchants' Bank, 
6 How. (47 U. S.) 430. Approved in Smith 
v. The Creole, Case No. 13,033. Cited in 
Mendell v. The Martin White, Id. 9,419; 
The Larch, Id. 8,086; The H. B. Foster, Id. 
-6,291; Francis v. The Harrison, Id. 5,038: 
Thomassin y. Whitwell, Id. 13.929; Re 
Long Island, eta, Transp. Co., 5 Fed. 611; 
The Scotland, lOo U. S. 28; Sumner v. Cas- 
well, 20 Fed. 252.] 

[Cited in Walker v. Boston Ins. Co., 14 Gray, 
295, 297.] 



i [Reported by Hon. Ashur Ware, District 
Judge.] 
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7. This limitation of the owner's responsibili- 
ty has its origin in the maritime usages of the 
Middle Ages. 

8. The master is not authorized to stow goods 
on deck without the consent of the owner. 

9. If goods are so stowed, they" are at the 
risk of the master, and if they are unavoidably 
lost or damaged, he cannot protect himself 
from his liability within the exception of the 
dangers of the seas. 

[Cited in Weston v. Minot, Case No. 17,453; 
New Jersey Steam Nav. Co. v. Merchants' 
Bank, 6 How. (47 U. S.) 434; The Dela- 
ware, 14 Wall. (81' TJ. S.) 606; The Watch- 
ful, Case No. 17,250.] 

The libel in this case alleges that the libel- 
lant, on the 20th of March last, shipped at 
New York, on board the schooner Rebecca, 
of which T. R. Cobb was master, ten hogs- 
heads of liquor, consigned to E. Greely & 
Son, of Portland, to be there safely delivered, 
the dangers of the seas only excepted, at the 
stipulated, freight of seventy-five cents the 
hogshead; that the vessel arrived at Port- 
land, and the consignees offered to pay the 
freight, and demanded the delivery of the 
goods; and that the captain refused to de- 
liver them, they having been lost in conse- 
quence of having been carelessly and improp- 
erly stowed by the captain; and prays for 
process against the vessel, her tackle, appar- 
el, and furniture, that they may be condemn- 
ed and sold to pay the libellant Ms damages. 
Scott, the claimant, in his plea and answer, 
states that he purchased the Rebecca on the 
20th of December last, of David Jones, who 
purchased her on the 5th of the preceding 
April of Francis Chase, (the owner at the 
time when the liquor in question was ship- 
ped); that the vessel, in the intermediate 
time, has been repeatedly at New York, 
where the libellant resides, and might there 
have been attached if she were liable to the 
process, and denies that she is by law liable, 
under any circumstances, for the damages 
which the libellant has sustained. 

The case was argued, on the question raised 
by the answer, as to the liability of the ves- 
sel, in specie, to answer for the damage sus- 
tained in consequence of the fault of the mas- 
ter, by 

Longfellow, for libellant. 
C. S. Daveis, for respondent 

WARE, District Judge. The libel and an- 
swer present a question of law, which, if de- 
cided in favor of the respondent, disposes of 
the case without the necessity of going into 
an examination of witnesses. This question 
is, whether the vessel is liable, in specie, to 
answer for the loss or damage, by the fault 
of the captain, of goods which are taken to be 
transported on freight. Another question, it 
is true, arises on the allegations of the plead- 
ings; that is, admitting the general liability 
to be established, while the vessel remains in 
the hands of the owner at the time when the 
damage is sustained, whether this liability 
continues, under any circumstances, after 
a sale. This point, however, has not, in this 



stage of the. proceedings, been argued, for if 
the first question is decided in the negative, 
this becomes unimportant, and if decided in 
the afiirmative, it may depend on the facts 
and circumstances under which the sale was 
made. 

A doubt is suggested in the answer, but it 
was not insisted upon at the argument, 
whether the court has jurisdiction of the sub- 
ject-matter of the libel. In a case very sim- 
ilar to the present, as affecting the jurisdic- 
tion of the court, I have had occasion here- 
tofore to consider this question, and have 
seen no reason since for changing the opinion 
then formed after a very able argument and 
on mature reflection, that this court has, in a 
case civil and maritime, the authority to en- 
force a maritime lien by process in rem. 
Drinkwater v. The Spartan [Case No. 4,0S5]. 
The only point, therefore, to be considered in 
this stage of the case, is, whether, by the 
maritime law, a lien or privilege exists 
against the ship for the non-performance of 
the contract entered into by the captain in a 
bill of lading. On the one side it is contend- 
ed that this is a general principle of mar- 
itime law, incorporated, from time imme- 
morial, into the customary law of the sea, 
and resting for its authority on those usages 
and customs which form the basis of that 
universal marine law which is common to all 
commercial and maritime nations; on the other 
side, the universality of this principle is de- 
nied, and it is argued that if any such rule ex- 
ists, it exists only as the particular law of 
particular countries, deriving its authority, 
not from the general customs of the sea, but 
from local usages, or special acts of legisla- 
tion. 

The authority principally relied on at the 
argument in support of the lien, is Abb. 
Shipp. He says, "The ship and freight, and 
therefore indirectly the owners, to the amount 
of the value of the ship and freight, are, by 
the marine law, bound to the performance 
of the charter-party," p. 93. He quotes, in 
support of the principle, the words of Cleirac 
in his Commentary on the Laws of Oleron, 
commonly referred to in support of this rule 
of the marine law. By custom, the ship is 
bound to the merchandise, and the mer- 
chandise to the ship. Ut et Coutumes, de la 
Mer, p. 72; Id. Navigation des Rivieres, 
§§ 18, 19, p. 503. Abbott afterwards adds, 
"It is true, indeed, that this principle of the 
maritime law, by which the ship itself, in 
specie, is considered as a security to the 
merchant who lades goods on board of it, 
cannot be carried into effect in this country, 
because the court of admiralty, in which 
alone proceedings can be carried on against 
the ship, has no jurisdiction in such a ease." 
In a subsequent part of his work, he recurs 
again to this principle. "But," says he, "al- 
though the ship and freight are, Dy the terms 
of the charter-party, expressed to be bound 
to the performance of the covenants on the 
part of the owners or master, and this is con- 
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forinable to the maritime law, yet, as "before [ 
observed, there does not appear to be at pres* 
ent any mode of obtaining, In this country, 
the benefit of the security of the ship itself 
in specie for the performance of such a con- 
tract made here." Page 170. 

It is difficult to find language more clear 
and explicit than that employed by the learn- 
ed author on this subject, or to express a rule 
of law in terms less doubtful or equivocal. 
He states it as a rule, not only of the general 
maritime law, but also of the maritime law 
of England, and to which the common form 
of the charter-party, used in that country is 
conformable. Can any one doubt that if the 
couit of admiralty was permitted to take 
jurisdiction of the subject-matter, it would 
give the proper remedy? It appears, if we 
are to take the law on Abbott's authority, 
that he leaves no room for doubt on the sub- 
ject It is true that the only authority he 
cites for the rule is Cleirac. On the question 
of the ancient customary law of the sea, a 
name of greater weight will not be readily 
found, even if it should stand alone. But 
this principle does not rest soiely on his au- 
thority. One branch of the rule which he 
lays down, that is, that the master has a 
lien on the" merchandise for his freight, ex- 
pressed in the epigrammatic terms, that the 
merchandise is bound to the ship, is famil- 
iarly known and practised upon by every 
ship-master. That the other is not of such 
constant and familiar practice, is admitted. 
In the first place, the occasions for its appli- 
cation are comparatively rare; and in the 
second, in England, to whose authors and 
courts we have heretofore been in the habit 
of looking with too exclusive an eye for our 
maritime as well as our common law, admit- 
ting the lien to exist as a rule of law, it lies 
dormant and barren for the want of a court 
to enforce it. The courts of common law pro- 
hibit the admiralty, the only court which can 
give a remedy, from taking cognizance of the 
case. Yet so deeply rooted is this principle in 
the living spirit of the marine law, that 
even in England, long after it has ceased to 
be of any practical use, for the want of an 
appropriate process to enforce the lien, we 
find the principle itself acknowledged by her 
most learned and popular authors on mari- 
time law, and preserved by a silent but most 
expressive tradition, in one of the most com- 
mon instruments in use in commercial trans- 
actions. 

The rule by which the ship is bound to the 
merchandise, appears to be of equal an- 
tiquity with that by which the merchandise 
is bound to the ship. Cleirac puts them both 
into the same sentence, and speaks of them 
as an. ancient custom. By custom, says he, 
the ship is bound to the merchandise. He 
might well speak of the custom as ancient, 
even at that period, for we find the same 
principle in that venerable compilation of 
maritime law, the Consulate of the Sea, 
which existed several centuries before his 
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time. In the chapters 5S and 63, it is said 
that if any part of the cargo is lost or dam- 
aged by bad stowage or the insufficiency of 
the vessel, the captain „ shall bear the loss; 
and if he is unable to pay, the ship shall; 
and if the ship is sold, the merchants shall 
be preferred to all other creditors, except the 
seamen, for their wages. The same principle 
in chapter 259 is applied to the case of dam- 
ages to the cargo, arising irom the personal 
fault of the master. And in chapter 72, it is 
laid dawn as a general rule that in all cases, 
of damages mentioned in that code, the mas- 
ter shall bear his part, and each part owner 
his, for the ship pays all. 

The principle of reciprocal liens, of the 
cargo on the vessel, and the vessel on the 
cargo, is established by the Ordonnance de 
la Marine, L. 1, tit. 14, art. 16; liv. 3, tit 3, 
art. 24; and is preserved in the Code de Com- 
merce, 191, note 11, 307. But this was not 
the introduction of any new and peculiar 
principle into the maritime code of France. 
It was merely sanctioning, by a formal ac- 
tion of legislation, what had existed as cus- 
tomary law from time immemorial, and so it 
is considered and treated by the commenta- 
tors on the ordonnance and code. 1 Valin, 
363, 629, 666. Emerigon, c. 12, § 3, in com- 
menting on L. 1, tit. 14, art. 16, Saisie des 
Vaisseaux, which contains an enumeration of 
certain privileged credits, including the one 
now under consideration, says that the ar- 
ticle neither creates any new privilege, nor 
takes away any that existed before; "la dis- 
position n'est ni taxative ni exclusive." But 
he criticizes and censures the order in whieli 
the privileged creditors are. marshalled, con- 
tending that the merchant, for the loss or 
damage of his goods, ought to have the first, 
instead of the fourth rank, which is assigned 
to him by the ordonnance. "It seems," says 
he, "that the privilege of those whose mer- 
chandise have been lost or averaged by any 
other cause than the dangers of the seas, 
ought to be placed in the first rank, even be- 
fore the seamen, since such losses and dam- 
ages proceed often from the act of the crew; 
and it would be still more equitable to give 
to the merchant shippers preference over 
those who have loaned money on the ship be- 
fore her departure, because the shippers are 
ignorant of the supplies and loans, which 
may have been made in the place of outfit." 
Contrats a la Grosse, c. 12, § 4. Whatever 
may be thought of Emerigon's criticism of 
the arrangements of privileges by the or- 
donnance. there can be no doubt that he 
considered the lien in question as existing, 
independently of it, by the general marine 
law. Boulay Paty, the most approved com- 
mentator on the maritime part of the Code 
de Commerce, in his remarks on this article, 
says, "This rule is very ancient in the usages 
and customs of the sea." 2 Cours de Droit 
Maritime, 297. See, also, v. 1, 149, &c. It 
appears to me that these authorities justify 
the opinion that this rule exists as a part of 
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the customary law of the sea, independently 
of all local or particular legislation, and that 
it rests for its authority on the same basis as 
the greater part of the maritime law of this 
country, the customs and usages of maritime 
commerce. 

But if we look at this question as one de- 
pending on the principles of the general mar- 
itime law of Europe, and not of the particu- 
lar law of this country, it may be presented, 
in another light which will lead to the same 
conclusion. And as this is a lien or privilege 
which is established by the general law, its 
justice and equity, as well as the reasons 
upon which it is founded, will be best un- 
derstood by considering it in connection with 
other principles of that law. The revival of 
commerce in the Middle Ages, when the first 
elements of the maritime law were in the 
process of formation, did not long precede 
the restoration of the study of the civil law, 
in the celebrated schools of Italy; and the 
equitable principles of that law could hard- 
ly fail of impressing themselves upon the 
maritime jurisprudence of the age. 

By the civil law, the owner or exercitor 
was personally bound for all the acts of the 
master, falling within the range of his au- 
thority as master. Omnia enim facta magis- 
tri debet prasstare, qui eum prasposuit (Dig. 
14, 1, 5); ejus rei nomine, cujus ibi propo- 
situs fuerit (Dig. 14, 1, 1, 7). He was respon- 
sible for the acts of the master, while en- 
gaged in the discharge of his functions as 
master, as well ex delicto as ex contractu. 
Aliquatenus eulpoe reus est, quod opera 
malorum hominum uteretur, ideo quasi ex 
malefieio teneri videtur. Inst. 4, 5, 3; Dig. 
44, 7, 5, G. If there were several exercitor;,, 
each was bound in solido for the full amount 
of the obligations of the master, arising ex 
contractu. Dig. 14, 1, 1, 25; Dig. 14, 1, 2. 
But for obligations ex delicto, each was 
bound only for his part, that is, in propor- 
tion to the interest he had in the ship. Si 
plures navem exerceant unus quisque pro 
parte qua navem exercent convenitur. Dig. 
4, 9, 7, 5; Voet, ad Band. L. 4, 9, 5. The 
master also was directly liable for his own 
acts, and the creditor had his election to 
proceed either against the master or exer- 
citor. Dig. 14, 1, 1, 17. The common law 
of England and of this country, except so 
far as it has been altered by statute, follows 
the civil law, and holds the owners responsi- 
ble for the acts of the master, without dis- 
tinction or limitation. It allows also the 
creditor to maintain an action against the 
master, unless by the terms of the contract 
ho takes care to exclude his own liability. 
Hussey v. Christie, 9 East. 432. 

Berhaps it may be found, upon a critical 
examination of the origin and history of the 
maritime law, that too much has been 
ascribed to the influence of the Roman law. 
Still many of its principles have been sup- 
posed to be derived directly from that law; 
but in adopting this principle of the re- 



sponsibility of the owners for the acts of 
the master, if it were in fact derived from 
that source, most of the nations of Europe, 
if not all, with the exception of England, 
adopted it with an important qualification. 
They held the owners severally bound in 
solido for the acts of the master, whether of 
tort or contract, but limited the extent of 
their liability to the value of the ship. The 
creditors had always their remedy against 
the vessel, and through that, each owner was 
liable, but not beyond his share in the ves- 
sel. That this was the settled law of the 
Mediterranean is abundantly proved by sev- 
eral chapters in the Consulate of the Sea, 
which governed the maritime commerce of 
all the ports of that sea. In chapter 239 it 
is said that if the master borrows money for 
the necessities of the ship, in a place where 
the owners do not reside, the whole ship shall 
pay the loan, and no part owner can object. 
But if the ship is lost before the loan is paid, 
no part owner is bound to pay any thing. 
Let the lender then take care how he lends, 
for the owners lose enough in losing their 
shares. Again in chapter 1S6, if goods are 
lost or injured by being laden on deck with- 
out the consent of the shipper, and the mas- 
ter has not the means of paying, the ship 
shall pay. But the owners shall not be lia- 
ble except for the amount of their shares 
in the ship. The same principle is again 
stated In chapter 227, in ease of injury to 
goods by the want of proper apparel or rig- 
ging for the vessel. In the ordonnance of 
Peter IH. of Aragon, for the regulation of 
the consular jurisdiction of Valentia, making 
the forty-five first chapters of the common 
edition of the Consulate, it is said that when 
the master is unable to satisfy the obliga- 
tions which he has contracted, the lender 
shall be paid by the shares of the part own- 
ers, but that the master has no authority to 
bind their other property without a special 
procuration in writing for that purpose. 
Consulat de la Mer, c. 34, Boucher's Trans- 
lation. In the jurisprudence of the Consu- 
late, in addition to the direct liability of the 
master himself, the vessel was tacitly hy- 
pothecated for the obligations contracted by 
him, both ex contractu and ex delicto, but 
there resulted from them no personal liabili- 
ty on the owners. "In all damages which 
are here and shall be mentioned in the chap- 
ters of the sea, the master supports his 
part of what the ship pays,- and each part 
owner his part, for the ship pays the whole." 
Chapter 72. See, also, cc. 5S, 63, 94, 13S, 193, 
234, 289. The law of Holland has alwajs 
limited the responsibility of owners in the 
same manner, and discharges them from all 
personal liability, upon their abandoning 
their interest in the ship to the creditors. 
Grotius says that the principle of the Roman 
law was never in force there, and he con- 
demns it as both inequitable and injurious 
to the interest of trade. De Jure Belli et 
Pacis, liv. 2, cap. 11, § 13; Voet, ad Pand. 
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iiv. 14, 1, 15; Huber Prael. Jur. Civ. L. 14, 

I, 19; Vinnius in Peckium, note p. 155. The 
law of Sweden is explicit, that if the own- 
ers choose to abandon the ship, the cred- 
itor can demand nothing more, nor toueh their 
other property unless they have specially 
hound themselves, (Maritime Code of Charles 

II. 1667, pt. 1, c. 16,) and the same limitation 
appears to be established by a statute of 
Hamburgh (Statute of 1603, tit. 18, art. 3; 
Kurike in Jus Marit Hans, tit. 6, art. 2, 
p. 766). According to Emerigon, such is the 
established jurisprudence of the north of 
Europe. Contrats a la Grosse, c. 4, § 11. 

The Ordonnance de la Marine provides that 
"the proprietors of vessels shall be respon- 
sible for the acts of the master, but they 
shall be discharged by abandoning the ship 
and freight" Liv. 2, tit S, art. 3. And this 
article was merely an affirmance of the pre- 
existing law. Cleirac, Navigation des Ri- 
vieres art 15, p. 502. This celebrated or- 
donnance was formed upon all the previous 
maritime codes, ancient and modern, cor- 
rected, as is said, by particular information 
obtained at the time, of the actual maritime 
jurisprudence of all Europe, and in all 
questions in this branch of the law, has al- 
ways been considered as of the highest au- 
thority. In such respect was it held on its 
first appearance, that Valin, in the preface 
to his Commentary, says that it became at 
once the universal law of maritime nations. 
The commentators on the ordonnance were 
divided in their opinions upon the extent 
to be given to this article. Valin held that 
it did not apply to obligations arising on 
the contracts of the master, but that for 
these the owners were liable personally for 
the full amount of the debt, and that the 
limitation of responsibility was confined to 
obligations resulting from his fault or neg- i 
ligence. Emerigon and Pothier, on the con- 
trary, held that it applied both to obligations 
arising ex contractu and ex delicto. Con- 
trats a la Grosse, ubi supra; Des Obligations, 
No. 452; Contrats Maritimes, No. 51. The 
Code de Commerce, by adopting substantial- 
ly the language of the , ordonnance, left 
the question undecided, and the controversy j 
has been continued under the new law. I 
Pardessus, Cours de Droit Commercial, part ; 
3, tit 2, c. 3, note 663, and the court of cassa- ; 
tion adopt the opinion of Valin. 2 Emeri- j 
gon, 650; Edit, of Boulay Paty, Addition. 2 1 
Boulay Paty, in his Course of Maritime Law, | 
as well as in his edition of Emerigon, ad- j 
heres tp the doctrine of Emerigon and Po- ! 
thier. He has examined the question with 
his usual learning and ability, and concludes 
the discussion by asking, "Can a doctrine es- 
tablished for so long a time, attested by so 
great a number of jurisconsults, and fol- 



2 The American Jurist, vol. 19, p. 233, cites 
another case decided by the court of cassation, 
in which the limitation of responsibility is con- 
fined to obligations arising ex delicto, and quasi 
ex delicto. 



lowed by all maritime Europe, be at this time 
seriously brought into controversy?" 1 
Cours de Droit Maritime, tit. 3, § 1, p. 269. 
But this controversy, so far as it turns on 
the general law, is unimportant in the pres- 
ent case, as this suit is founded on the 
• wrongful acts of the master, and I think it 
may safely be affirmed that, by the general 
maritime law of Europe, the liability of 
owners for the wrongful acts of the master 
is limited to the interest they have in the 
ship, and that by abandoning the ship and 
freight to the creditor they discharge them- 
selves from all personal responsibility. It 
may be added that the statute law of this 
state has affixed the same limitations to the 
owner's liability. 1 Laws Me. c. 14, § 8. 

If it be assumed as an established prin- 
ciple that, by the general maritime law, the 
responsibility of the owners for the acts of 
the master, is limited to the value of the 
vessel and freight, so far as his obligations 
arise ex delicto, for it is only so far that 
the doctrine is applicable to this case, and 
that by abandoning them to the creditor, 
they may withdraw themselves from their 
obligation, what is the natural consequence 
of the principle? Is it not to render the 
ship herself liable to the creditor in specie? 
So I understand the law, and such, as I 
understand it, is the doctrine of the books. 
Emerigon, in the chapter already quoted, 
says that the obligation of the owners is 
rather real than personal, and the language 
of the Consulate of the Sea is express, that, 
if the master does not pay the creditor, he 
may cause the ship to be sold and pay him- 
self, restoring the surplus to the owner, 
after his own debt is paid. Chapter 239. 
Indeed, when- the law confines a creditor to 
a particular fund for his remuneration, it 
cannot be so absurd as to prohibit him 
from making that fund available, by laying 
his hand on and securing it. The maritime 
law is not chargeable with any such absurd- 
ity; after it has, on principles of general 
policy, restricted him to a particular fund, 
it not only permits him to proceed directly 
against it in specie, but gives him a privi- 
lege against it over the general creditors of 
his debtor. This privilege, so far from be- 
ing dangerous and embarrassing to com- 
merce, as it was represented at the argu- 
ment, appears to me to be perfectly natural 
and just, and entirely in harmony with the 
general spirit of maritime law. It stands on 
the principle of exact reciprocity. What can 
be more reasonable and equitable, when a 
privilege is given to the ship against the 
merchandise for whatever may be due from 
it as the price of marine transportation, 
than to allow a corresponding privilege to 
the cargo against the ship for whatever 
losses or average the cargo may sustain in 
consequence of the insufficiency of the ship, 
or the fault of the master? What more nat- 
ural and just, when the ship has been the 
cause or occasion of the loss or damage, 
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than to look to the ship for reparation? For 
the fault of the master, the owners are re- 
sponsible, as for their agent. The condi- 
tion of the owner is not made worse by 
rendering the ship liable. It is indifferent 
to him whether the merchant obtains a 
satisfaction from the ship or from his other 
property; but it is not equally indifferent to 
the merchant whether he is allowed or not to 
look to the ship for security, as this is not 
only his best, but sometimes will be found 
his only security. 

It is objected that this is a case of the 
first impression, and that the reports fur- 
nish us with no decision in point. The rea- 
son has already been given, why the English 
reports furnish no case. The common law 
courts cannot give the remedy, and they 
will not allow the court of admiralty to 
take cognizance of the case. Whether it be, 
or be not, of the first impression in ,ihis 
country, I am unable to say. A very small 
portion only of the decisions of our courts 
of admiralty is in print, and we cannot, 
therefore, infer with certainty that the prin- 
ciple has never been here decided, because 
no case is reported. But the true answer to 
the objection is, that the law does not con- 
sist of cases, but of principles, and when a 
party claims the benefit of a principle, the 
true question presented for the considera- 
tion of the court, is, whether the law is so; 
if it is, he is entitled- to the benefit of the 
rule, though he may be the first man who 
has invoked its aid. In this case, my opin- 
ion is that the lien is sustained by the gen- 
eral principles of the marine law, as well 
as by the imposing authority of the most 
respectable writers who have illustrated, by 
their labors, this branch of jurisprudence. 
I feel the more confidence in the opinion 
which I have adopted on an examination 
of the authorities, from being informed that 
it corresponds with that of merchants in 
this place most conversant in maritime com- 
merce. 

The principle of the limitation of the re- 
sponsibility of the owners for the acts of 
the master, together with the cognate rule, 
by which the ship is tacitly hypothecated 
for the obligations contracted by him, when 
acting in the quality of master, and within 
the scope of his authority as such, is en- 
tirely due to modern invention. No trace of 
it is to be found in the Digest of the Roman 
Law, nor in the maritime legislation of the 
Eastern Empire, nor in the compilation 
which goes under the name of the "Rhodian 
Law," a work which, though not entitled 
to the name which it has received, is r un- 
doubtedly a work of high antiquity, and of 
an earlier date than any of the maritime 
codes of western Europe. It originated in 
the maritime usages of the Middle Ages, and 
more particularly in the Mediterranean, 
where commerce first acquired activity and 
extension after the fall of the Western Em- 
pire. In Italy and the southern ports of 
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France and Spain the custom seems to have 
been nearly coeval with the revival of mari- 
time commerce. That it had its origin in 
the Mediterranean, and probably in Italy, 
the cradle of the modern law merchant, ap- 
pears from the fact that no traces of it are 
to be found in the Laws of Oleron, a code 
earlier than the Consulate, at least in the 
form in which we now have it, and which 
constitutes the basis of the maritime law 
of the western parts of Europe; nor is 
there any indication of it in any of the 
earlier codes which were derived from this 
primitive compilation. It was at a later 
period that it extended to the western and 
northern ports of the Continent. 

Fremery, a French advocate, in a recent 
ingenious and learned work on commercial 
law, traces the origin of the custom to the 
contract of commande, commenda, or com- 
mendum, as it is variously written. Etudes 
de Droit Commercial, e. 27. By this con- 
tract, which constituted a sort of qualified 
partnership, or something between partner- 
ship and agency, a person having a capital 
which he wished to invest in commerce, 
might intrust it to a merchant or mariner 
for him to employ in trade, and to receive 
his compensation in a stipulated share of 
the profits, and account to the lender for 
the principal and such portion of the profits 
as was agreed upon in the contract. It 
was a cardinal principle in the law of the 
contract, that the person who advanced the 
capital, although the commendatary stood 
to him in the relation partly of a partner 
and partly of an agent, and although he had 
a direct interest in his contracts, should 
not be personally liable for them. The con- 
tracts of the agent bound himself and the 
capital which the lender advanced, with all 
its increase from the profits of the trade, 
but nothing further. This form of contract 
was probably suggested by the extreme 
perils attending on all commercial opera- 
tions, in those ages of barbarism and dis- 
order, and more particularly on those of 
maritime commerce. The profits of trade in 
those times were great and tempting, in 
proportion to the greatness of the risk, and 
by this contract men of capital were enabled 
to participate in these profits, without put- 
ting at hazard their whole property. It 
therefore had a direct and powerful influ- 
ence in drawing out dormant capital, and 
putting it "into a state of activity, and by 
thus giving a new impulse and greater ex- 
tension to commerce, to render capital at 
once more productive to the owner and more 
beneficial to the community. This contract 
was the more important in maritime com- 
merce, as the contract of insurance, which 
has so great an influence in giving exten- 
sion to commerce in our time, was then un- 
known, that being an invention of later 
times. It was, in fact, in the primitive ages 
of trade, one of the most powerful springs 
by which maritime commerce was carried 
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on. It was highly favored, and all the com- 
mercial codes of the time go more or less 
into detail in prescribing the rules and prin- 
ciples by which it was regulated and gov- 
erned. We find them in the Assise of Jeru- 
salem, cc. 41, 46; 1 Pardessus, Collection des 
Lois Maritimes, pp. 272, 276, 280, established 
in the first years of the twelfth century. 
The Consulate of the Sea, besides other 
places in which the contract is incidentally 
mentioned, devotes eleven chapters (chap- 
ters 210-221) exclusively to the develop- 
ment of the principles by which it is regu- 
lated. See also the Statute of Marseilles of 
1253, cc. 19-25; 4 Pardessus, 266; Establis- 
semens de Montpellier, 4 Pardessus, 255; 
Statute of Genoa, 1588, lib. 4, cap. 13; 4 
Pardessus, 527. 

This contract being found to be so well 
adapted" to the wants of society and to the 
hazards of commerce at the time, was not 
long in extending itself over the continent 
of Europe. It seems, however, never to 
have reached England, or at least never 
was adopted there as a general commercial 
custom. The British Islands have always 
been, to a considerable extent, insulated 
from the rest of Europe, in their customs 
and modes of thinking, as well as in their 
geographical position. Penitus toto divisos 
orbe Brittannos. It gradually fell into des- 
uetude when, from the augmentation of 
commercial capital and the diminished dan- 
gers of commerce, it became less necessary 
in commercial operations; or rather it was 
superseded by another contract which was 
derived from it, that is, limited partnership, 
or societS en commandite. But it is a con- 
tract which, in all countries and all ages, 
must have been more or less used, though 
it may not in all have been sufficiently com- 
mon to have acquired an appropriate name, 
or become an object of distinct considera- 
tion by legislators or jurists. In the law of 
France it is known under the name of "con- 
trat de pacotille," and" the principles by 
which it is governed appear to be well set- 
tled by the jurisprudence of the country. 
1 Valin, sur Ord. de la Marine, 682-686, 
liv. 3, tit. 4, art. 2; Emerigon, Contrats a la 
Grosse, c. 1, § 5; Pardessus, Droit Commer- 
cial, part 3, tit, 3, c. 3. The principles of 
this contract were applied by the legisla- 
tion and jurisprudence of the Middle Ages 
to the master of a vessel. He was consid- 
ered not precisely as the agent, or in the 
language of the civil law, the prsepositus of 
the owners, but as standing with regard to 
them in a peculiar relation, which was ex- 
pressed by the term commendatory. He 
had the control and management of the ves- 
sel, and, in the absence of the owners, was 
authorized to enter into all contracts which 
■ were necessary to its employment His con- 
tracts bound himself, and operated a tacit 
hypothecation of the vessel. The creditor 
might pursue the master personally, or 
might proceed by the arrest of the vessel. 
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But the owners were under no personal 
liability for the obligations of the master, 
arising either ex contractu or ex delicto. 
His contracts and torts bound their shares 
of the vessel, but bound them no further. 
The master had no authority to compromit 
their fortunes beyond the capital which 
they had intrusted to his administration. 
The Consulate of the Sea is perfectly ex- 
plicit on this point. "If the master has not 
property nor means to pay the damage of 
the merchants, and he can be arrested, he 
ought to be put into the hands of justice, as 
if he had taken the ship in commande; for 
every master is and ought to be held and 
considered as a commendatary in all engage- 
ments he shall enter into with merchants 
on account of the ship; and this for many 
reasons which it is unnecessary to explain 
in this place." Edit. Pardessus, c. 295-250. 
This is the view which seems to be taken of 
the subject by Emerigon, whose mind was 
profoundly imbued with the maritime us- 
ages and jurisprudence of the Middle Ages. 
"The obligations of the proprietors," he 
says, "are rather real than personal. The 
captain, in the course of the voyage has 
the authority to borrow money for the neces- 
sities of the vessel, upon her hull; he may 
pledge her apparel; he may sell part of the 
merchandise and cargo. And this is all he 
can do. His legal power does not extend 
beyond the ship of which he is the master, 
that is to say, the administrator. He can- 
not bind the other property of the owners 
unless they have given him a special au- 
thority for that purpose." Contrats a la 
Grosse, c. 4, § 11. 

The custom which exempted the owners 
from personal responsibility for the acts of the 
master, extended, as has been observed, as 
well to obligations arising ex contractu as ex 
delicto. No distinction was made between 
them, and on the principles upon which the 
custom stood in its origin and in the time of 
the Consulate of the Sea, there does not 
appear to be any just ground for a distinction. 
The master, who was, in point of fact, ordi- 
narily, if not always, a part owner, was con- 
sidered as the head and acting partner in a 
commercial enterprise, and not as the agent 
of the owners of the vessel, and merchants 
dealt with him and trusted him in that 
character. And this was the character which 
the maritime legislation and jurisprudence 
of the times attributed to him. But since 
the age of the Consulate, a great revolution 
has taken place in the state of civil society, 
and the reasons of public policy, in which 
the custom originated, have, in a great meas- 
ure, ceased to exist. In consequence of the 
increased facilities of communication be- 
tween nations, the greater security of mari- 
time commerce, the vast augmentation of com- 
mercial capital, and the elasticity and vigor 
communicated to maritime adventures by the 
invention of the contract of insurance, ex- 
tensive commercial enterprises are brought 
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within the means of individual capitalists, 
and the union of a number of fortunes has 
become unnecessary for the carrying on of 
commercial operations with safety and suc- 
cess, even upon a large scale. During the 
same period, a gradual and silent change 
has been operated in the relations of mari- 
time commerce. The character and authority 
of the master of a vessel has fallen from that 
of the chief and the acting and responsible 
head of a maritime adventure, to that of the 
stipendiary agent or propositus of the owners 
of the vessel. This change in the character 
of the master, should naturally be followed 
by a corresponding change in his authority 
and liabilities. 

It is a rule of natural law, incorporated 
into every system of jurisprudence, that the 
contract of an agent, acting in the name of 
his principal, and within the limits of his au- 
thority, binds the principal, but does not, un- 
less he exceeds his authority, bind himself. 
The contract of the agent is the contract of 
the principal, entered into through the me- 
dium and instrumentality of the agent. It 
is, therefore, directly binding upon him, as 
his own contract It is also obligatory upon 
him on the principles of natural equity. He 
has the benefit of the contract, and in justice 
ought to bear its burden. But as the agent 
contracts in the name of another, and derives 
no personal advantage from the contract, 
there is no reason for holding him personal- 
ly bound to fulfil its obligations. Looking 
upon the master of a vessel, therefore, as 
the simple agent of the owners, acting in 
their name and for their benefit, upon the 
plainest deductions of reason, as well as upon 
the principles of natural equity, his contracts, 
within the legitimate scope of his authority, 
ought to be personally binding on the owners, 
and, for the same reasons, they ought not 
to be personally obligatory upon himself. A 
just application of principles to the altered 
relations of the master to the owners, will 
reverse the ancient custom as to their liabili- 
ties. 

It is, however, by no means so clear that, 
upon the principles of natural law, the own- 
ers are responsible for the tortious acts of the 
master. Their responsibility for his contracts 
is founded, as we have seen, on two con- 
siderations; first, that the contract is their 
own, and secondly, that the benefits of it 
exclusively belong to them. But the tortious 
acts of the agent do not fall within the 
limits of his authority. Such acts not being 
authorized by the principal, the agent, with 
respect to them, is not their agent, and they 
are not naturally responsible for them. If 
the principal has derived any benefit from 
such acts of an agent, to the extent of that 
benefit he is responsible, upon the principles 
of natural justice, for no man ought to be 
enriched by the loss and injury of another. 
Every one is bound to repair the injury result- 
ing from his own unlawful and wrongful act. 
This is a principle of universal law and natu- 



ral justice. Another principle, equally uni- 
versal, is, that no one is responsible for the 
wrong done by another, unless he is particeps 
delicti. A person participates in the act when 
he authorizes or commands it to be done. He 
may also be said to participate in the act 
when it is done by one who is subject to his 
authority, and whose actions it is his right 
and duty to control; as a parent or master 
is responsible for the wrongful acts of his 
children or servants, when he has the power 
of preventing them, and does not. He having 
the right and the power, and the law impos- 
ing it upon him as duty, he is justly con- 
sidered as authorizing the wrong which he 
does not prevent. Faults, like crimes, are 
in their own nature personal, and are not 
imputable except to the person who commits 
them, and upon the principles of natural 
law the fault of one person can never be im- 
puted to another unless he was under an ob- 
ligation to prevent it. But the positive ju- 
risprudence of all countries extends this vi- 
carious responsibility, upon principles of pub- 
lic policy, further than is strictly wan-anted 
by the precepts of natural law. And the doc- 
trine is stated by elementary writers, that 
the principal is responsible generally for the 
wrongful acts of his agent, done in the execu- 
tion of the proper business of his agency. 
Paley, Ag. pt. 3, § 1, p. 224; 2 Liverm. Prin. 
& Ag. c. 10, § 2, p. 207; Pothier, Des Obliga- 
tions, Nos. 453^56; Domat, liv. 1, tit 16, § 
3, No. 1. Though a distinction is sometimes 
made between the negligence and unskilful- 
ness of an agent or servant, and acts of wil- 
ful and intentional wrong; holding the prin- 
cipal responsible for the former, and not 
for the latter. McManus v. Crickett, 1 Bast, 
106. 

The rule which holds the principal respon- 
sible for the tortious acts of his agent, will 
in its terms include the master of a vessel. 
But as it is a rule founded merely in expe- 
diency, and not in natural justice, except 
so far as the principal has derived a benefit 
from such acts, public policy must also de- 
termine to what cases the rule shall extend. 
The general sense of the commercial world 
seems to be satisfied with holding the owners 
of vessels responsible to the extent of their 
interest in the ship, and by abandoning the 
ship and freight to the creditors, they are dis- 
charged. This has for a long period, if I 
am not mistaken, been the law of all the 
maritime nations of the continent of Europe, 
with respect to damages arising from the 
wrongful and illegal acts of the master. It, 
however, has never been acknowledged in 
England or this country, as customary law, 
though it seems that the sense of the commer- 
cial community is in favor of this limitation 
of the owner's responsibility for the tortious 
acts of the master. And accordingly on 
the petition of merchants and ship-owners, it 
has, in a number of particulars, been estab- 
lished in England by acts of parliament. 
Abb. Shipp. pt 3, c. 5. We have in this 



[20 Fed. Cas. page 381] 



(Case No. 11,619) KEBECCA 



country no act of the general government on 
the subject, but a similar limitation of the 
responsibility of the owners has been estab- 
lished by legislative authority in the states 
of Massachusetts and Maine. 

But there is certainly great difficulty, con- 
sistently with the present usages of mari- 
time commerce, in extending this rule to the 
contracts of the master. By the general prin- 
ciples of law, if he contracts in the name of 
the owners, and the contract is within the 
scope of his authority, it will not be bind- 
ing on himself. If it is not obligatory on the 
owner, then no one is personally bound, and 
every debt created by the master, in the prose- 
cution of a voyage, would be resolved' Into a 
bottomry loan. The creditor would have noth- 
ing but the vessel for. his security. The law 
of England, and of this country (Abb. Shipp. 
pt 2, c. 2, § 2; 3 Kent, Comm. 161), does, in 
favor of commerce, hold the master person- 
ally responsible for his contracts, unless, by 
the terms of the contract, the credit is con- 
fined to the owners. But in France the law 
is reversed, and he is not personally bound, 
when he contracts in his character as master, 
unless he exceeds his authority, or is bound 
by the express terms of the contract. Emeri- 
gon, Contrats a la Grosse, § 12; Fremery, 
Etudes de Droit Commercial, c. 27, p. 18S. 
The personal responsibility of the master, in 
the majority of cases, would not probably 
give much additional security. But the 
change which time has operated In the rela- 
tions and character of the master of a ves- 
sel, from that of a party largely interested and 
the sole director of a maritime expedition, to 
that of a stipendiary agent of the owners, 
has superseded all the reasons upon which 
the custom, of which we have been speaking, 
was originally founded, so far as relates to 
his contracts. But the limitation of the re- 
sponsibility of the owners, for the tortious 
acts of the master, that is, acts of wilful and 
intentional wrong, and not of mere unskil- 
fulness and incapacity, appears to be founded 
in justice, and is recommended by strong 
and obvious motives of public policy. 

February 19.— After the decision was pro- 
nounced on the question of law raised by the 
libel and answer, the case was heard on the 
evidence. The sale of the vessel was proved, 
as alleged in the answer; it was further 
proved that the rum was stowed on the deck 
of the vessel, and as well secured there as a 
deck-load is ordinarily in a West India voy- 
age; but after the Rebecca left New York, 
she encountered a gale of such unusual vio- 
lence, that it was argued that the loss of the 
deck-load might be inferred as a necessary 
consequence of the violence of the seas, and 
the deposition of the wife of the master was of- 
fered to prove the fact, but it was rejected as 
inadmissible on account of the interest of her 
husband. The freight agreed for was seventy- 
five cents per hogshead, and the freight of the 
corn under deck was two cents per bushel; that 



• the ordinary freight in vessels regularly trading 
between New York and Portland was one dol- 
lar per hogshead, and five cents per bushel 
for corn; but in transient vessels, as this was, 
the price varied from seventy-five cents to a 
dollar. As soon as the libellant heard of the 
loss of his goods, he ordered process to be 
instituted against the vessel, but before it 
could be served she had left the port, and did 
not return until a day or two before she was 
arrested. During the summer she had been 
employed in carrying rocks from the North 
river to the breakwater in the Delaware, 
and >had twice stopped at the port of New 
York for a few days; but there was no proof 
that the libellant knew of her being there. 

WARE, District Judge. The general ques- 
tion of the liability of the vessel to answer 
in specie for the loss or damage of goods 
taken on freight, in those cases in which the 
master and owners are personally liable, hav- 
ing been decided, the case now stands for de- 
cision on the facts, and principles of law 
which they involve. The libel is founded on 
the bill of lading, by which the master con- 
tracted for the safe carriage of the goods, and 
for their delivery to the consignee, the dan- 
gers of the seas only excepted. It is eon- 
tended, on the part of the respondent, that 
the loss was occasioned by the dangers of the 
seas, and is therefore within the exception. 
The evidence on this point, the deposition of 
Mrs. Cobb being excluded, is not direct and 
conclusive, though such as to render it in 
some 'degree probable, and if it were ma- 
terial to be proved, the respondent might be 
entitled to time to procure and introduce the 
evidence." But in the view which I have 
taken of the other facts, I do not think it ma- 
terial. All the merchandise stowed In the 
hold came safe, and there is every reason to 
believe if this had been thus stowed, that 
this also would have been brought safe. The 
inference is, therefore, irresistible that the 
goods were lost in consequence of their ex- 
posure on the deck. Even if it were admit- 
ted that the written contract might be ex- 
plained by parol evidence, the respondent has 
failed in an attempt to prove that they were 
thus stowed by the consent or with the 
knowledge of the owner; he has equally fail- ' 
ed to prove that they were taken at a re- 
duced freight, from which such a consent 
might be inferred from the usage of trade. 
On the contrary, the freight paid In this case 
by the shipper, was at a higher rate than that 
paid for goods that went in the hold. The 
freight of the corn and coffee below was at 
two fifths of the ordinary rate paid in the 
regular packets, and that agreed upon far the 
rum was three fourths. The argument, there- 
fore, if any could be derived from the rate of 
the freight, would be rather against than in 
favor of the respondent. 

The case, then, is brought to this point; is 
the master, on a common contract of af- 
freightment, authorized to stow the goods on 
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deck, without the consent of the owner? I 
think it quite clear that he is not, and that if 
he does so, it is done at his own risk; if any 
loss or injury happen to them, he must an- 
swer for it AVhen he signs a hill of lading, 
in common form, he contracts to carry the 
merchandise safely in the usual mode of con- 
veyance, which is to have it safely stowed 
under deck. Such is the universal custom. 
If there may, by the usage of trade, be an 
exception in particular places in favor of 
small craft, plying between port and port, 
such as that mentioned by 1 Valin, 397, 2 
Yalin, 203, or should it be admitted that the 
usage of carrying a deck-load in vessels of 
greater burden, such as was testified to as 
existing between this port and Boston, may, 
in the particular cases, protect the captain 
from his liability, the usage, being in dero- 
gation of the general rule, in order to avail 
the captain in his defence, must be strictly 
proved, and no such usage is proved as ex- 
isting between this port and New York. On 
the contrary, we learn from the testimony 
that goods are sometimes taken on deck by 
agreement, in which case the usual terms are 
half freight, but that if they are stowed on 
the deek without the consent of the owner, 
they are understood to be at the risk of the 
master. This case, then, falls under the gen- 
eral rule, and the master, when he signed 
this bill of lading, bound himself to all the 
obligations, as to the safe and careful stow- 
ing of the merchandise, that he would have 
been bound to had it been for a foreign voy- 
age. He cannot exempt either himself or the 
vessel from liability under the contract, with- 
in the exception of dangers of the seas, un- 
less the dangers were such as would have 
occasioned the loss had the goods been safe- 
ly stowed under deck. See the case of 
Dodge v. Bartol, 5 Greenl. 286. But this, it 
appears in the present instance, would not 
have been the case, as the goods under deek 
came safe. It follows that though in point 
of fact the goods were washed over by the 
violence of the seas, the master is respon- 
sible, and therefore the vessel, which stands 
as surety for his default in this particular, 
unless she is exempted by other facts in the 
case. 

It is contended that she is exempted on two 
grounds. First, it is said that the shipper 
has lost his lien by neglecting to enforce it 
within a reasonable time. It is admitted that 
the general interests of commerce require 
that liens of this description should be en- 
forced without undue delay, and the evidence 
in the present case shows due diligence on 
the part of the merchant As soon as he 
heard of the loss, he ordered process to be 
commenced against the vessel, but, before 
it could be served, she had left this, her home 
port, and did not return until about nine 
months after, when she was immediately ar- 
rested. It is true that in the intervening pe- 
riod she was engaged in transporting rocks 
between the Hudson river and the Delaware, 
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passing the city of New York at every trip, 
and that twice she stopped at that port for 
a few days. But it is not proved that these 
facts were known to the libellant The mas- 
ter at the time was changed, so that if she 
had been reported in the shipping lists, it 
would not be obvious that it was the same 
vessel, and the nature of her employment 
was not such as would be likely to bring her 
to the notice of a merchant These circum- 
stances are certainly not strong enough to 
justify a presumption of knowledge on the 
part of the libellant, without proof, and the 
simple delay of nine months, under the exist- 
ing state of facts, will not create a bar to this 
suit in the nature of a prescription. 

If the lien is not extinguished by prescrip- 
tion, it is contended that it is defeated by 
the transfer; that though the vessel might be 
still liable in the hands of the original own- 
er, it ceases to be, in the hands of a bona 
fide purchaser. Every maritime privilege, 
says Emerigon, carries with it a tacit hy- 
pothecation. Tout privilege emporte avec 
soi hypotheque tacite. Contrats a la Grosse, 
c. 12, § 2. It is created by the operation of 
law, without any concurring act on the part 
of the creditor, and attaches itself to the 
thing bound, from the moment that the debt 
exists. The lien or right of the libellant 
was anterior in date to the title acquired by 
the purchaser. "Will the law permit this 
right to be defeated by a sale, without any 
fault or negligence on his part? The policy 
of the law, in allowing to the shipper a priv- 
ilege against the vessel, is to give him addi- 
tional security. He may wish to ship goods 
in a vessel with whose owner he is unac- 
quainted; or the vessel may be chartered by 
the master on such terms that the owner 
would not be responsible for his acts, and 
the merchant may be entirely ignorant of the 
terms of the charter. In favor of commerce, 
the law allows him to look to the vessel her- 
self for his security. If it did not allow him 
a reasonable time to make this security 
available, if it could be defeated by an im- 
mediate sale of the vessel, it would be usual- 
ly found to fail precisely on those occasions, 
and under those circumstances, which are 
the principal reasons' for giving the priv- 
ilege; that is, when the owner, or the ex- 
ercitor under the charter-party, is not, in 
point of property, responsible. 

I do not mean to deny, if a privileged 
creditor remains silent after having had a 
proper opportunity to enforce his lien, and 
suffers the vessel to be sold to a purchaser 
without notice of the claim, that he may for- 
feit his rights, or may be considered as waiv- 
ing them, and as relying on the personal re- 
sponsibility of the master and owner. On 
the contrary, it appears to me that any con- 
siderable delay must endanger his lien. But 
in the present case, nothing of this kind has 
occurred. The shipper has used all the dili- 
gence practicable, and has proceeded to en- 
force his right at the earliest opportunity. 
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Under these circumstances, my opinion is 
that the purchaser took the vessel cum onere. 
If this is a correct view of the case, it ap- 
plies as well to the second purchaser as the 
first. 

It was strongly urged at the argument 
that the sales were not bona fide, but made 
with a view of withdrawing the property 
from the reach of the libellant I do not 
place my opinion on this ground; but the 
evidence is entitled to much, consideration in 
another point of view. Admitting that the 
sale was bona fide, and not colorable merely, 
the case of the respondent will not be 
strengthened if it appears that he purchased 
with notice of the claim, and of the vessel's 
liability. The first transfer, to Jones, was to 
the son-in-law of the owner. Before this 
sale, the consignee gave notice to the master 
that the vessel would be held to answer for 
the damages. The knowledge of this is not 
indeed, by the evidence, brought home with 
certainty to the purchaser, but the presump- 
tion is very strong that he knew -of the mis- 
fortune that had occurred on the voyage. 
On the return of the vessel to this port, in 
■ December, Jones, who went in her as master, 
left her at Boston and returned by land, and, 
before her arrival, transferred the vessel, 
with evident marks of precipitation, to his 
brother-in-law, Scott, the present claimant. 
As both the owner and the master, at the 
time when the loss happened, were insol- 
. vent, these proceedings are naturally calcu- 
lated to create a suspicion that the intention 
of the libellant, to look to the vessel for his 
damages, was understood by the parties, 
and that these transfers were made with a 
view of embarrassing him in his remedy; 
and these suspicions are raised into a pre- 
sumption, when it is observed that the 
claimant, in his answer, has not denied his 
knowledge of the existence of this claim. It 
is true, that silence is not to be taken as a 
confession, but it is e'qually true that it is 
not a denial. Qui tacet non utique fatetur, 
verum est tamen cum non negare. Dig. 50, 
18, 142. And in a case where a denial might 
be of some importance to a party, and when 
it might well be interposed, his silence, 
though not construed into proof against him, 
leaves all the facts which have a tendency 
to raise a presumption of his knowledge, 
pressing upon his case with their full weight. 

• Case Wo. 11,619a. 

The REBECCA v. The AMERICA. 

[8 Wkly. Notes Cas. 328.] 

District Court, E. D. Pennsylvania. Feb. 13. 
1880.1 

Measure of Damages fob Detention and Re- 
pair of Vessel— Evidence, Prima Facie 
— When Sufficient. 
1. Upon a reference to .a commissioner to as- 
certain the amount of damages suffered, where 

i [Affirmed in 4 Fed. 337.] 
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the respondent declines to produce any evi- 
dence, it is only incumbent upon the libellant to 
establish a fair prima facie case. 

2. The demurrage clause in a charter party is 
a sufficient test of the measure of damages for 
detention while the injured vessel is undergoing 
repairs. 

Libel, for collision, filed by the master of 
the barque Rebecca against the steam tug 
America. A decree having been made 
against the steam tug, the cause was refer- 
red to a commissioner to ascertain and report 
the amount of damage. 

The evidence in support of the claim con- 
sisted of the master's testimony that the re- 
pairs were rendered necessary by reason of 
the collision, that they were made, and at 
the lowest price; arid the testimony of the 
ship's agents that they had paid the bills. 

The only, evidence of the damage by deten- 
tion was the demurrage clause in the charter 
party, the demurrage being £15 a day, and 
this was the same as, or less than, the 
amount usually agreed upon in respect to ves- 
sels of the same class by the maritime ex- 
change of this port The respondent declined 
to produce any evidence. The commissioner 
reported in favor of the libellant, on the 
ground that he had made out a fair prima 
facie case, referring to Coote, Adm. pp. 87, 
96. Decree reported in the sum of §2,190:07. 
Exceptions were filed, and, the" report being 
referred back, the commissioner overruled 
the exceptions, saying: "It seems to the com- 
missioner, therefore, that he is justified in 
assuming that the sum fixed in the charter 
party is not more than a fair compensation 
for the detention of the vessel. It is the 
sum fixed by the charterers and owners, deal- 
ing at arm's length and with reference to 
market rates, when neither would probably 
be willing to pay more or receive less than 
fair compensation; and the acceptance of it 
as prima facie evidence of the amount of de- 
murrage cannot be any serious injury fo the 
respondent, for it leaves it entirely in his 
power to prove that it is unreasonable or 
excessive, if he is able to do so." 

J. W. Coulston, for exceptions. 

H. G. Ward and Mr. Flanders, contra. 

BUTLER, District Judge. It must not be 
overlooked that the only question raised by 
the exception is whether the libellant has 
presented a prima facie case. As respects the 
repairs, I can see no room to doubt that he 
has. The testimony is direct, positive, and 
sufficiently certain; and, while more might 
have been produced, it was quite sufficient 
until answered. As respects the loss from 
detention, I also agree with the commission- 
er. Of course the respondent is only liable 
for such loss on this account as was actually 
sustained. To show its extent with certain- 
ty is impossible. Every available method of 
ascertainment is open to the objection that 
to some extent it is speculative. No more 
can be accomplished by the best than an ap- 
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proximation. Justice, nevertheless, requires 
that the injury shall he redressed, and the 
objection to uncertainty comes with bad grace 
from one whose wrongful act has rendered 
an ascertainment of the loss necessary. Had 
the libellant here entered upon a minute in- 
quiry into all the circumstances, and based a 
calculation upon the supposed extent of the 
vessel's net earnings, it is not probable that 
a safer result could have been reached. The 
rule adopted by the commissioner has been 
pronounced by those having the largest. ex- 
perience and the highest intelligence on the 
subject the safest, under general circum- 
stances, that can be pursued. "Why, there- 
fore, should it not be treated as sufficient in 
the first instance, leaving to the respondent 
the fullest opportunity of showing all special 
circumstances tending to prove that the rate 
thus indicated is too high in his case? The 
Hermann [Case No. 6,408] is not in point, 
though the language of the judge, as report- 
ed, is not without interest. Still, I do not 
find any thing in the case to shake the con- 
clusion stated. 

The exceptions must be dismissed, and the 
report confirmed. Decree accordingly. 

[On appeal to the circuit court, tie decree of 
the district court was affirmed. 4 Fed. 661. i 
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The REBECCA v. The AMERICA. 
fSee 4 Fed. 337-1 



REBECCA, The (MILLER v.). See Case No. 
9.587. ^^^ 

Case No. 11,630. 

REBECCA et al. v. PUMPHREY. 
[2 Cranch, C. C. 514.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1824. 
Slavert— Petition for Freedom— Injd notion- 
Attempt to Remove— Held by 
Marshal— Costs. 

Upon a petition for freedom, suggesting an 
apprehension that the defendant will sell and 
remove the petitioners from the jurisdiction of 
the court, supported by affidavit, a judge of this 
court, in vacation, will order an injunction with- 
out security; and upon further affidavit that 
the defendant had attempted to carry the peti- 
tioners away after notice of the filing of their 
petition, the judge will order the marshal to 
take them into his custody for safe keeping un- 
til the defendant shall give the security re- 
quired by law for their forthcoming to prosecute 
their petition; and if the defendant shall refuse 
to cive such security, and if judgment shall he 
rendered against him, the marshal s fees for 
keeping them shall be taxed in the bill of costs 
against the defendant. 

Petition for freedom. The petition stated 
that the said [negro] Rebecca and her three 
children, William, Ann, and Margaret*, are 
entitled to their .freedom, but are held in 
slavery and bondage by a certain Lloyd Pum- 
phrey; she therefore prays for a subpoena 

i [Reported by Hon. William Cranch, Chief 
Judge.] 



to him, commanding him to appear and an- 
swer the petition. "She, also, having reason 
to apprehend a sale and removal immediately 
from the jurisdiction of your honorable 
court, prays a writ of injunction, enjoining 
and forbidding the said Lloyd and his agents 
from removing her and her children as afore- 
said; hoping such other relief as may be meet 
in the premises; thus ever prays. Thomas 
Turner, Solicitor for Petitioners." 

"District of Columbia, Alexandria county— 
ss.: On this 24th of November, 1824, per- 
sonally appears before me, justice of peace 
in and for the county aforesaid, Thomas 
Turner, and makes oath on the holy evangels 
of Almighty God that he believes that Lloyd 
Pumphrey meditates the sale and removal 
from the District of the within named peti- 
tioner and children, as stated in the petition. 
Sworn before me, Jacob Morgan. Let an in- 
junction issue as prayed. B, Thrustou. 
William Brent, Esq. Clerk, &c, &c, 25th 
November, 1824." 

Afterwards, upon an affidavit that the de- 
fendant had attempted to carry the petition- 
ers away, after notice of their having filed 
their petition for freedom, the judge, upon 
the urgency of the case, directed the marshal 
to take them into custody. The defendant 
refused to give the security required by law 
for the forthcoming of the petitioners to 
prosecute their petition, and they were kept 
in prison until the trial, viz. from November 
26, 1824, to January 8th, 1825, forty-four days, 
at an expense of thirty-four cents a day for 
each, and one dollar each for commitment 
and release; making §63.84. Verdict for the 
petitioners. 

THE COURT, on the motion of Mr. Turner, 
ordered this expense to be taxed in the bill 
of costs against the defendant. 
Mr. Turner, for petitioners. 
Mr. Marbury and R. S. Coxe, for defend- 
ant. 



Case No. 11,631. 

The REBECCA CLYDE. 
[5 Ben. 98.] i 
District Court, S. D. New York. April, 1871. 
Salvage— Towed into Port — Damage — Loss of 
Time— Pilotage. 
The steamship Rebecca Clyde, while on a voy- 
age from Wilmington to New York, was struck 
hv a heavy gale in the evening, in which she 
shipped seas which carried away her smoke- 
stack, shifted her boiler, carried away part of 
her house, stove in a port, and carried away 
part of her steering gear. In consequence of 
this, her mainmast and her foreyard were car- 
ried away, but some sail was got on her, and 
the steering gea*- was repaired. The next 
morning the gale had gone down, and about 10 
o'clock the steamer Norman, bound from Bos- 
ton to Philadelphia, called by a flag of distress, 
came to her, and took her in tow, and towed her 
to New York, reaching Quarantine about 7 p. 
m When the Clyde was taken in tow, she 
was making no headway in any direction to- 
wards port, and was so far off shore as to be 

i [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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out of the usual track of vessels up and down 
the coast, the wind blowing off shore. The 
value of the Clyde and her cargo was $70,000. 
The value of the Norman was $175,000, and. of 
her cargo $100,000. She lost about 24 hours of 
time, broke three hawsers and chafed another, 
and had to pay about $1,000 for new ones, and 
$140 for pilotage: Sdd, that the service ren- 
dered to the Clyde was not towage but salvage; 
and that $4,000 must be allowed as salvage, 
$800 of it to be paid to the owners of the ves- 
sel, for the damage to the hawsers and expense 
of pilotage, $300 of it to the master, and one- 
half of the remainder to the owners of the ves- 
sel, and the other half to the officers and crew, 
in proportion to their wages. 
[Quoted in The Emily B. Souder, Case No. 

4,455. Cited in The Colon, Id. 3,024; The 

Mary E. Dana, 17 Fed. 357.] 

Libel for salvage. 

R. D. Benedict, for libellants. 
T. Scudder, for claimants. 

BLATCHFORD, District Judge. This libel 
Is filed by the owners of the steamship Nor- 
man, on their own behalf and on behalf of 
the master and crew of that vessel, and of 
all others entitled, against the steamship 
Rebecca Clyde and her cargo, in a cause of 
salvage. The case made by the libel is, that 
the Norman was, on the 3d of January, 1870, 
on a voyage from Boston to Philadelphia, 
with a large and valuable cargo; that, about 
9.40 a. m., when about 30 miles east of Barne- 
gat, the master of the Norman perceived a 
steamer with a flag of distress flying union 
down, and immediately bore away and ran 
down lo her, reaching her about 10.40 a. m.; 
that she proved to be the steamship Re- 
becca Clyde, of about 450 tons burthen, with 
a cargo of cotton and naval stores; that she 
had become disabled in a gale which had 
been blowing the previous night, her main- 
mast and smoke-stack were lost, her ma- 
chinery was disabled, her boiler was shifted, 
her boats and main hatch were swept away, 
her cargo port on the starboard side was 
stove in, and she was completely helpless 
and in danger of being carried off the coast 
b.\ a strong wind which was then blowing 
ofi." the shore; that her master requested the 
master of the Norman to take her in tow and" 
proceed with her to New York; that, in com- 
pliance with such request, the master of the 
Norman sent a thirteen-inch hawser on 
board of her, and proceeded to tow her to 
New York; that, in doing so, he parted 
■ such hawser, in consequence of the heavy 
sea that was running, and the bad steering 
of the Rebecca Clyde; that he then sent 
two new six-inch lines on board of the Re- 
becca Clyde, which, also, parted; that sub- 
sequently, by means of a third line, furnish- 
ed from the Norman, he succeeded in towing 
the Rebecca Clyde into New York, where he 
arrived with her in safety about 6% o'clock, 
p. m., of the same day; that all of such 
hawsers and lines were furnished from the 
Norman, in consequence of there having been 
none on board of the Rebeeca Clyde; that 
the Norman is a large and powerful steam- 
ship, of the burthen of 1,203 tons, running on 
20FED.CAS 25 



the regular line between Boston and Phila- 
delphia; that, in rendering such service, the 
Norman not only Incurred considerable ex- 
pense by deviating, and by the loss of her 
lines, but also incurred the danger and peril 
to herself of fouling her propeller by the 
parting of her towing lines; and that the 
value of the Rebecca Clyde and her cargo 
was from $55,000 to $60,000. The libel claims 
compensation by way of salvage for such 
services, and avers that the agents and own- 
ers of the- Rebecca Clyde have refused to 
make such compensation. 

The answer alleges, that, on the night pre- 
vious to the 3d of January, the Rebeca Clyde, 
while on a voyage from "Wilmington, North 
Carolina, to New York, met with a severe 
gale, in which she lost her mainmast and 
smoke-stack, and her machinery became dis- 
abled, and her boiler somewhat shifted, and 
her boats were carried away; that, in the 
morning of the 3d of January, shortly after 
midnight, and before the Norman was discov- 
ered, the gale had subsided, and, by four 
o'clock, the wind was blowing only mod- 
erately, and the sea was going down; that 
the vessel was then found to be making no 
water; that sails were then rigged and she 
was got under complete control; that she 
was making land at the rate of about three 
knots an hour, and the wjnd was favorable; 
that at about eight o'clock, a. m., she made 
the Norman; that, at that time, the Rebecca 
Clyde was about twelve miles east of Bame- 
gat, making the land as before set out, with 
a favorable wind and in 'no danger, but her 
master was desirous of reaching New York 
as speedily as possible; that he thereupon 
set an ensign for assistance, and at about 10 
a. m. the Norman came near; that the Nor- 
man then asked if the Rebecca Clyde desired 
a tow, and the latter replied that she desired 
to be towed to New York; that the Norman 
thereupon passed a hawser, which was part- 
ed from the fault of the Norman in her hav- 
ing started ahead too suddenly; that subse- 
quently two smaller hawsers were passed 
from the Norman and broken; that subse- 
quently the Norman passed another hawser, 
with which the towage was completed, the 
Rebecca Clyde being left at the Upper Quar- 
antine in New York Bay at about 7 o'clock, 
p. m.; that, during the whole towage, the 
wind and the sea were moderate; that the 
Norman incurred little, if any, risk, by the 
service, and her additional expense was small; 
that the value of the Rebecca Clyde and her 
cargo was not as stated in the libel; that her 
value, aside from her cargo, was from $10,- 
000 to $15,000; that the service performed by 
the Norman was a towage service, and the 
libellants are entitled to a fair remuneration 
therefor; and that the claimants have al- 
ways been willing to pay the same to the 
libellants, and have offered to do so, but the 
libellants have always refused the same. 

The libel asks that the court will allow a 
proper and adequate sum to the libellants for 
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salvage, out of the Rebecca Clyde and her 
cargo, and will decree the same to he paid, 
with costs. The answer prays that the court 
will decree what is a fair and just remunera- 
tion for the services set out in the answer, 
and will decide what the cargo and vessel 
respectively shall pay; that no costs be 
awarded against the claimants; and that the 
libellants be decreed to pay costs, if their 
action shall seem to the court to have been 
unnecessary and mischievous in commencing 
this suit. 

The evidence and pleadings establish that 
the value of the Rebecca Clyde and her cargo 
was, at least, $70,000; that the value of the 
Norman was $175,000, and that of her cargo 
$100,000; that the Norman lost, in rendering 
the service, about 24 hours of time, and was 
actually engaged in towing the Rebecca Clyde 
about nine hours; that the Norman broke in 
the service three hawsers, and injured and 
chafed another hawser; that four new haw- 
sers were purchased for the Norman at a 
cost of about $1,000; and that the Norman 
expended for pilotage into and out of the port 
of New York the sum of $140. 

The principal contest, on the proofs, is, as 
to the distance the Rebecca Clyde was from 
the New Jersey shore when the Norman came 
up with her, as to the danger she was in, 
and as to her ability to reach the port of New 
York under sail, with the canvas she could 
raise, and with the wind as it was. The 
libellants contend that the Rebecca Clyde was 
drifting away from a course towards New 
York, and would not have reached it under 
sail, her steam power being disabled beyond 
any ability to repair it at sea, and that she 
was so far from the New Jersey shore as to 
be outside of the usual track of vessels going 
up and down the coast. The claimants con- 
tend that their vessel was under complete 
control under sail, and was within sight of 
the New Jersey shore, and was making prog- 
ress towards that shore. There is much con- 
flicting testimony, particularly as to the dis- 
tance of the Rebecca Clyde from the New 
Jersey shore when the Norman reached her. 
On the whole evidence, I have come to the 
conclusion that the Rebecca Clyde was mak- 
ing no substantial progress in a direction that 
would have enabled her, with the sails she 
could command, to reach the port of New 
York, or any other place of safety, and that 
she was picked up at a point which was one 
of danger to her, crippled as she was, because 
of its distance from the New Jersey shore 
and the direction of the wind; and that the 
service was, so far as the saved property was 
concerned, a salvage service of great merit 
and value. To the Norman there was, in it, 
no peril to life or property, except such dan- 
ger as arose from the chance that a broken 
hawser would foul in her screw, and that 
was a contingency which could have hap- 
pened only through unskillful management 
on her part. 

In the case of The Isabella (in 1838) 3 Hagg. 



Adm. 427, a service by a steamer, in towing 
to a place of safety a dismasted vessel rigged 
with jury masts, was remunerated merely as 
towage, on the ground that, as the towage 
did not lead to the rescue of the vessel from 
danger, it ought not to be remunerated <iS 
salvage. In the case of The Reward (in ISil) 
1 W. Rob. Adm. 174, 177, the court remarked, 
that mere towage service is confined to ves- 
sels that have received no injury or damage, 
and that mere towage reward is payable in 
those cases only where the vessel receiving 
the service is in the same condition she would 
ordinarily be in without having encountered 
any damage or accident. In the case of The 
Princess Alice (in 1849) 3 W. Rob. Adm. 138, 
the court said, that a towage service may be 
described as the employment of one vessel 
to expedite the voyage of another, when noth- 
ing more is required than the accelerating 
her progress. In the case of The Charles 
Adolphe (in 1856)- 1 Swab. 153, the court said, 
that service by a steamer to a vessel disabled 
and in distress, by taking her in tow, cannot 
by possibility be compared to an ordinary 
towage service. In the present case, the Re- 
becca Clyde attracted the attention of the 
Norman by hoisting a flag with the union 
down— a recognized signal of distress— and 
requested to be towed to New York. The 
service was performed promptly and without 
any attempt on the part of the Norman to 
bargain for or extort a large compensation. 
The Norman was a powerful steamer, of 
large value, and the service she rendered is 
one whose repetition ought to be encouraged 
by the court The Paris, 1 Spinks, 289. 

I allow, as salvage, the sum of $4,000. Of 
this the owners of the vessel will receive, in 
the first place, $800, as damage to hawsers 
and for pilotage. The master will receive 
$300. The remaining $2,900 will be divided 
as follows— one-half, or $1,450, to the vessel, 
and the remaining $1,450 to the officers and 
crew, to be divided among them, including 
the master, in proportion to their respective 
monthly wages, the apportionment to be 
made by a commissioner, if required. The 
prayer of the answer, that the court will de- 
cree what amount the vessel and cargo re- 
spectively shall pay, was, I understood, 
waived at the hearing. The claimants will 
be charged with the costs. 

[On appeal to the circuit court, the decree of 
this court was affirmed. Case unreported. The 
circuit court refused interest on the sum allowed 
to the libellants. Case No. 11,622.] 



Case No. 11,623. 

The REBECCA CLYDE. 

[12 Blatchf. 403.] * 

Circuit Court, S. D. New York. Jan. 13, 1875. 

Judgment — Appeal — Interest. 

The district court awarded to a libellant a 

sum of money, as salvage. Both parties ap- 

i [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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pealed to this court, which awarded to the libel- 
lant the same sum: JSdd, that the libellant was 
not entitled to interest on such sum, from the 
date of the decree of the district court. 
[Followed hi The 0. P. Raymond, 36 Fed. 
336.] 

[Appeal from the district court of the Unit- 
ed States for the Southern district of New 
York.] 

In this case, which was a libel for salvage, 
filed in the district court, that court award- 
ed to the libellants a sum of money, as sal- 
vage. [Case No. 11,621.] Both parties ap- 
pealed to this court, which decided that the 
sum awarded by the district court was a 
proper allowance. [Case unreported.] The 
libellants now applied to be allowed, by the 
decree, interest on such sum, from the date 
of the decree of the district court 

Erastus C. Benedict, for libellants. 
George A. Black, for claimants. 

■ WOODRUFF, Circuit Judge. Had the 
libellants acquiesced in the decree in the 
court below, so that it could be fairly said 
that they were kept out of the money award- 
ed to them for salvage, by the continued re- 
sistance of the claimants to what that court 
and this have deemed their just right, I 
should have been disposed to allow them in- 
terest on the amount awarded. But their 
own appeal, in connection with that of the 
claimants, presents the case in one of two as- 
pects, alike forbidding such allowance. Ei- 
ther they have, by their own appeal, de- 
prived themselves of the right to enforce the 
decree, and so the delay in the payment of 
the amount is, the result of their own act; 
or, the fact that both parties appealed made 
it a matter of so much uncertainty what 
amount was due, that the amount of salvage 
stands in the category of an unliquidated 
amount, which does not, in general, bear 
interest. By their own act, the libellants 
placed the claimants in a situation in which 
they could not discharge their obligation, if 
they would. Interest ought not, I think, to 
be allowed.' 



REBECCA FOGG-, The (BROOKMAN v.). 
See Case No. 1,941. 



Case Wo. 11,623. 

In re REBMEISTER. 

[15 Blatchf. 467.] i 

Circuit Court, N. D. New York. Jan. 20, 1879. 

Bankruptcy — Requisite Number and Amount 

of Creditors — Notice — Time 

for Others to Join. 

Under section 12 of the act of June 22, 1874 
{18 Stat. 180), the ascertainment as to whether 
the requisite number and amount of creditors 
have joined in an involuntary petition in bank- 
ruptcy, is to be made "upon reasonable notice 

i [Reported by Hon. Samuel Blatchf ord, Cir- 
cuit Judge, and here reprinted by permission.] 



to the creditors," and it is only when it is made 
on such notice that the power of the court to 
errant time for other creditors to join, is limit- 
ed by said section 12. 

[In the matter of Michael Rebmeister, a 
bankrupt.] 

George Gorham, for Rebmeister. 
Oscar Craig, opposed. 

BLATOHFORD, Circuit Judge. The appli- 
cation made to the district court and denied 
by the order of July 30th, 1878, was an appli- 
cation to dismiss the original petition and 
the amended petition, for the reasons set 
forth in the notice given of such application. 
The original creditor's petition was filed 
March 29th, 1878. On the return of the or- 
der to show cause, which was issued on such 
petition, Rebmeister filed a preliminary an- 
swer to it, denying that sufficient creditors 
in number and amount had joined in it, 
and he also filed a verified list of his credit- 
ors, with their residences and the amount 
owing to each. This proceeding was taken 
under the provisions of section 12 of the act 
of June 22, 1874 (18 Stat. 180), requiring an 
involuntary petition to be brought by cred- 
itors constituting one-fourth, at least, in 
number, of the creditors of the debtor, and 
the aggregate of whose provable debts 
amounts to at least one-third of the prova- 
ble debts. The statute enacts, that the court 
shall, if the "allegation as to the number or 
amount of petitioning creditors be denied by 
the debtor, by a statement in writing to that 
effect, require him to file in court forthwith 
a full list of his creditors, with their places 
of residence and the sums due them re- 
spectively, and shall ascertain, upon reason- 
able notice to the creditors, whether one- 
fourth in number and one-third in amount 
thereof, as aforesaid, have petitioned that 
the debtor be adjudged a bankrupt * * * 
And if it shall appear that such number and 
amount have not so petitioned, the court 
shall grant reasonable time, not exceeding 
* * * ten days, within which other cred- 
itors may join in such petition. And if, at 
the expiration of such time so limited, the 
number and amount shall comply with the 
requirements of this section, the matter of 
bankruptcy may proceed; but if, at the ex- 
piration of such limited time, such number 
and amount shall not answer the require- 
ments of this section, the proceedings shall 
be dismissed, * * * with costs.'' On the 
16th of April, 1878, the district eourt made a 
reference to a register, by order, "to take 
the testimony under the petition and pre- 
liminary answer, and report to this court 
whether sufficient creditors in number and 
amount have joined in the petition in this 
matter." The court did not direct the ascer- 
tainment to be made, as the statute requires, 
"upon reasonable notice to the creditors." 
The report of the register, made June 10th, 
1878, does not set forth that any such notice 
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was given. The report was, that sufficient 
creditors in number and amount had not join- 
ed in the petition. It was excepted to by 
the petitioning creditor, and, on a hearing, 
the district court, on the 2d of July, 1S78, 
confirmed the report and overruled the ex- 
ceptions, and made an order allowing the 
petitioning creditor 15 days "in which to file 
an amended petition, in which the requisite 
number of creditors shall join and the req- 
uisite amount of claims and indebtedness 
shall be represented," on payment of dis- 
bursements, $29 41, to the attorney for Reb- 
meister. On the 16th of July, 1878, an 
amended petition was filed, in which other 
creditors joined, accompanied by proofs, a 
copy of which petition and proofs was on 
the same day served on, and accepted by, 
the attorney for Rebmeister. The disburse- 
ments were not then paid or tendered, but 
the attorney for Rebmeister did not on that 
ground make any objection to receiving the 
papers, nor did he return the papers. On 
the 22d of July, 1878. the attorney for Reb- 
meister, on his behalf and on behalf of Mil- 
ler, Greiner & Co., creditors of Rebmeister, 
to whom he had confessed a judgment for 
§3,166 20, on the 23d of March, 1878, served 
on the attorney for the petitioning creditor 
a notice that the court would be applied to 
on July 30th, 1878, for an order dismissing 
the original petition and the amended peti- 
tion, on the following grounds: (1) That no 
creditors joined in the petition within ten 
days after the court had decided that suffi- 
cient creditors in number and amount had 
not joined in it; (2) that the terms of the or- 
der of July 2d, 1878, had not been complied 
with; (3) that no deposition or proof of any 
act of bankruptcy on the part of Rebmeis- 
ter was filed with the amended petition; (4) 
that, from the amended petition and the reg- 
ister's report, it appeared that sufficient cred- 
itors in number and amount had not joined 
in the amended petition; (5) that the amend- 
ed petition is not signed by the persons 
named as petitioners, and is not properly 
verified; (6) that the proofs of debt attached 
to the amended petition do not show that 
Rebmeister was indebted to the petitioners 
in it at the date of the filing of the original 
petition, and at the commencement of the 
proceedings, but show that Rebmeister was 
not indebted to them in the several amounts 
stated in such amended petition and proofs, 
at the time of the filing of the original peti- 
tion; (7) that the amended petition does not 
state facts sufficient to warrant the court in 
granting an adjudication of bankruptcy 
thereunder. The application to dismiss the 
two petitions was heard, and the court, on 
the 30th of July, 1878, made an order deny- 
ing it and directing that the petitioning cred- 
itors pay to the attorney for the bankrupt, 
within ten days, the $29 41. This court is 
now applied to, by a petition of review, to 
reverse said order of July 30th, 1878, and to 
dismiss the proceedings in this matter. 



It is contended, that the statute is impera- 
tive, in directing that the proceedings shall 
be dismissed if the proper number and 
amount of creditors do not join in the peti- 
tion within ten days after the court has ad- 
judged that the requisite number and 
amount have not petitioned. The general 
power of allowing the petition to be amend- 
ed or supplemented by the joining in it of 
further or additional creditors, is inherent in 
the district court, to be exercised with prop- 
er legal discretion. The statute abridges 
this power only under the circumstances 
specified in it The whole body of the cred- 
itors of a debtor are interested in the ques- 
tion as to whether he is to be adjudicated an 
involuntary bankrupt, on a given act of 
bankruptcy. He must be brought in, if at 
all, on a petition filed within six months 
after the act of bankruptcy is committed. 
The theory of the statute is, therefore, that 
all the creditors shall be notified, if it is al- 
leged by the debtor that a sufficient number 
and amount have not brought the petition. 
Hence, if the debtor makes that allegation, 
he is to be required to file, forthwith, a full 
list of his creditors, with their places of resi- 
dence and the sums due them respectively, 
so that the court may have the means of 
notifying such creditors, and then the court 
is required to notify them of the pendency 
of the petition, and of the investigation that 
is proceeding. The object is, that they may 
attend on the investigation, to ascertain 
whether the proper number and amount of 
creditors have petitioned, and, perhaps, show 
the incorrectness of the list of creditors fur- 
nished by the debtor, either as to names 
or amounts- It is only when the court has 
made the required ascertainment, on the re-, 
quired notice to creditors, that its power to 
grant time for other creditors to join is lim- 
ited by the statute. This was the view taken 
in Re Frisbee [Case No. 5,129], and it is the 
law of this circuit. In the present case, it 
is shown that the ascertainment by the reg- 
ister and the court was not made on any 
notice to the creditors set forth in the debt* 
or's list, and that the statute was not pur- 
sued. Therefore, the discretion of the court 
to allow time for other creditors to join was 
not restrained by any thing in the statute, 
and there is nothing to show that such dis- 
cretion was not properly exercised in this 
case, or that the proceedings should have 
been dismissed because the amended petition 
was not sooner filed.. 

Under the circumstances, the court had 
power, and it was a proper exercise of dis- 
cretion, to extend the time for the payment 
of the $29 41. 

The only other point made, in argument, 
on this review, as a ground for reversing the 
order complained of, and dismissing the pro- 
ceedings, is, that the papers show that the 
claim of each one of four of the added cred- 
itors was less than $250 when the original 
petition was filed, but that each one of such 
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four has, since the register's report was 
made, purchased sufficient claims to make 
an aggregate claim, in each case, of oyer 
§230. A determination on this point, bpth 
as to what the facts are, and as to the l'aw 
on the subject, is a part of the ascertain- 
ment as to whether the proper number and 
amount of creditors have now joined in the 
petition; and, as Rebmeister has put in a 
preliminary answer to the amended petition, 
denying that a sufficient number and amount 
of his creditors have joined in it, the district 
court must proceed to such ascertainment, 
on reasonable notice to the creditors, and, as 
a part thereof, the point thus taken can be 
properly raised, and determined by that 
court The prayer of the petition of review 
is denied, with costs. 



Case No. 11,624. 

RECEIVER OP OCEAN NAT. BANK v. 
WILD. 

[The case reported under above title in 10 N. 
B. R. 568, is the same as Case No. 17,645.] 
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544. 
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Case Wo. 11,625. 

RECKENDORFER v. FABER. 

[12 Blatchf. 68; 1 Ban. & A. 229; 5 0. G. 697.] i 

Circuit Court, S. D. New York. May 20, 1874.2 

Patents— Pencil with Eraseh— Noveltt. 

1. The claim of the letters patent granted to 
Hymen L. Lipman, March 30th, 1858, and ex- 
tended for seven years from March 30th, 1872. 
for a "combination of a lead pencil and eraser," 
namely, "The combination of the lead and india 
rubber, or other erasing substance, in the holder 
of a drawing pencil, the whole being construct- 
ed and arranged substantially in the manner and 
for the purpose set forth," cannot, in view of 
the state of the art and of prior inventions in 
public use, be sustained as a broad claim for an 
implement which is a combined lead pencil and 
eraser, nor as a claim for the mere combination 
of a lead percil with an eraser, when the lead 
and the erasing material have a common sheath, 
nor as a claim for such mere combination when 
the sheath is of wood, susceptible of being cut 
away as the implement is worn by use, nor as a 
broad claim for every supposable mode of com- 
bining, within the holder of a drawing pencil, 
the material for erasing with the lead of the 
pencil, but, if such claim be sustained as valid, 
it must be limittd to the insertion, in the pen- 
cil holder, of an erasing substance, by means of 
a groove in such holder, of dimensions differing 
from the groove containing the lead. 

i [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and by Hubert A. Banning, Esq., 
and Henry Arden, Esq., and here compiled and 
reprinted by permission.] 

2 [Affirmed in 92 U. S. 347.] 



2. The claims of the reissued letters patent 
granted to Joseph Reckendorfer, March 1st, 
1870, for an "improvement in pencils," the 
original letters patent having been granted to 
him November 4th, 1862, namely, "1. A pencil, 
composed of a wooden sheath and lead core, 
having one end of the sheath enlarged and re- 
cessed, to constitute a receptacle for an eraser, 
or other similar article, as shown and set forth. 
2. A pencil, the wooden case of which gradual- 
ly tapers from its enlarged and recessed head 
towards its opposite end, for the whole or a por- 
tion of its length, substantially as shown and 
described." are claims which only superadd to 
the devices of Lipman an enlarged head and a 
uniform taper. 

3. Such claims of the Lipman and Recken- 
dorfer patents are not infringed by a pencil in 
which the india rubber is inserted in a paper 
tube placed on the end of a pencil, even though 
the paper sheath can be cut away, as the eraser 
is worn, and the wood containing the eraser 
in the Lipman instrument can be cut away. 

4. Semble, that, neither the pencil, nor the 
eraser, nor the combination of the two, being 
new, it was no invention to increase the size 
of the eraser, in the combination, that having 
been before done in a separate eraser. 

5. Whether the uniting of two implem&nts in 
a common handle or holder constitutes pat- 
entable invention, quere. 

[This was a bill in equity by Joseph Reck- 
endorfer against Eberhard Faber, to restrain 
the infringement of letters patent No. 19,783, 
granted to H. L. Lipman March 30, 1858, 
and letters patent No. 36,854, granted to 
Joseph Reckendorfer Nov. 4, 1862, reissued 
March 1, 1870 (No. 3863). The bill also prays 
for an accounting and damages.] 

Charles M. Keller and Edmund "Wetmore, 
for plaintiff. 

George Gifford and John S. Washburn, for 
defendant. 

WOODRUFF, Circuit Judge. The bill of 
complaint herein charges the defendant with 
infringing three several patents — one issued 
March 30th, 1858, to Hymen L. Lipman, for 
a "combination of a lead pencil and eraser," 
extended, on the 25th of March, 1872, for a 
further term of seven years from the 30th 
of March, 1872, and assigned to the com- 
plainant; one granted to the complainant on 
the 4th of November, 1862, and reissued on 
the 1st of March, 1870, for an "improvement 
in pencils;" and the third granted June 4th, 
1872, to Teile Henry Muller, for an "im- 
provement in lead pencils," and assigned to 
the complainant. The answer denies that 
the respective patentees are the first invent- 
ors of the improvements claimed, denies 
that the defendant has infringed such pat- 
ents, alleges that the patents are void on va- 
rious grounds, but especially, by original 
and amended answer, avers prior invention, 
knowledge and use of the devices in ques- 
tion by various persons named, and that the 
invention had been in public use and on sale 
for more than two years prior to the respec- 
tive applications for such patents. 

The patent thirdly named in the bill of 
complaint does not appear in evidence, and 
was not the subject of examination or dig- 
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cussion on the bearing. There is, therefore, 
no occasion to notice it further. 

The patent to Iiipruan, in its specification, 
describes the invention thus: "I make a 
lead pencil in the usual manner, reserving 
about one-fourth of the length, in which I 
make a groove of suitable size, (A,) and in- 
sert in this groove a piece of prepared India 
rubber, (or other erasive substance,) secured 
to said pencil by being glued at one edge. 
The pencil is then finished in the usual man- 
ner, so that, on cutting one end thereof, you 
have the lead, (B,) and, on cutting the other 
end, you expose a small piece of india rubber, 
(C,) ready for use, and particularly valuable for 
removing or erasing lines, figures, &c, and 
not subject to be soiled or mislaid on the 
table or desk." At the conclusion, the pat- 
entee states and claims: "I do not claim 
the use of a lead pencil, with a piece of in- 
dia rubber or other erasing material at- 
tached at one end, for the purpose of eras- 
ing marks; but, what I do claim as my in- 
vention, and desire to secure by letters pat- 
ent, is, the combination of the lead and india 
rubber, or other erasing substance, in the 
holder of a drawing pencil, the whole being 
constructed and arranged substantially in 
the manner and for the purpose set forth." 

The specification annexed to the reissued 
patent to Reckendorfer declares: "My in- 
vention is intended to provide a means 
whereby articles of a greater size or diame- 
ter than the lead may be securely held in 
the head of a pencil of otherwise ordinaiy 
or suitable construction, without making the 
body of the pencil cumbrous or inconvenient. 
To this end, my invention consists, first, of 
a pencil composed of a wooden sheath and 
lead core, having one end of the sheath en- 
larged and recessed, to constitute a recepta- 
cle for an eraser or other .similar article, as 
hereinafter stated; second, of a pencil the 
wooden case of which gradually tapers from 
the enlarged and recessed head towards its 
opposite end, for the whole or a portion of 
the length, as hereinafter set forth. The 
receptacle for the eraser, or other article, is 
formed in the head, without too much weak- 
ening the wood, owing to the form of the 
sheath, while, for the same reason, the end 
of the pencil which contains the ordinary 
lead is not cumbrous, nor clumsy, but can be 
readily held between the fingers, just as an 
ordinary pencil is." The further description 
shows that the groove in which the eraser 
is inserted is to be larger than the groove 
in which the lead is placed, as in the Lip- 
man pencil. Next: "Pencils of equal size 
throughout have been heretofore made with 
a slip of rubber fitted in, in place of the 
lead, at one end, but such pencils have not 
become of any considerable practical impor- 
tance, in consequence of the smallness of 
the rubber, and it has been held impractica- 
ble to make the rubber much larger, without 
too much weakening the wood, or making 
the entire pencil thick and awkward to han- 



dle. -By my invention, the size of the rubber 
may be so increased, while that of the lead 
remains the same, as to render it a very 
effective eraser, the size of the pencil head 
being such as to render it a convenient re- 
ceptacle for a rubber of much more consid- 
erable size or diameter than the lead." The 
claims are: "1. A pencil, composed of a 
wooden sheath and lead core, having one 
end of the sheath enlarged and recessed, to 
constitute a receptacle for an eraser, or oth- 
er similar article, as shown and set forth. 
2. A pencil, the wooden case of which grad- 
ually tapers from its enlarged and recessed 
head towards its opposite end, for the whole 
or a portion of its length, substantially as 
shown and described." 

Some observations, made in the progress 
of the argument, suggest the propriety of 
enquiring, and of stating what it is precise- 
ly, which these patentees profess, by their 
invention, to have improved. It was called, 
in the discussion, an "article of manufac- 
ture," as distinguished from a machine hav- 
ing operation or action, and in which com- 
bined parts may operate reciprocally or con- 
jointly, so as to produce results due to their 
concurring influence. Without conceding 
that the distinction stated can, in its appli- 
cation to the subject of these particular pat- 
ents, have any influence on the enquiry, 
whether any patentable invention is dis- 
closed by the patents, construed in view of 
the state of the art, and of prior knowledge 
and use, it is proper to say, that the subject 
of these patents, though not involving the 
complication of devices which entitle it to 
be dignified as a machine, is, nevertheless, 
a tool or implement, to be used or employed 
to produce useful results, as much so as a 
pen, a stamp for printing or embossing let- 
ters or figures, a hammer, or a file. All 
these are but instruments and mechanical 
agents, which are to be operated by the skill 
of the user, to effect a purpose. True, they 
are articles of manufacture, and put on sale. 
So is almost every description of tool, imple- 
ment, and other mechanical device, which is 
of such general utility as to be the subject 
of general request in the market. If there 
was a general demand for a particular ma- 
chine, of the most complicated combination 
of mechanical devices, it would be manu- 
factured, and be found on sale, everywhere 
within the range of such general demand. 
To call the subject of these patents, articles 
of manufacture, in likeness to ready-made 
clothing, or food, or medicine, would not 
truly represent their character or functions. 
It is a mechanical instrument, as much as a 
pen-knife, a corkscrew, a wrench, or a 
screw-driver; and the enquiry into its pat- 
entable character is— does it embody any 
new device, or combination of devices, pro- 
ducing a new result, or an old result in a 
different manner? 

As a means of producing a mark, there in 
no pretence of its novelty. Pencils of the 
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same material, containing the same marking 
substance, inserted in the same groove, were 
common, before either of these patentees 
was born; and erasers, inserted in grooves, 
in wooden sheaths or holders, are proved to 
Uave been in public use and on sale before 
either of the alleged inventions. The proofs 
establish that, for all the purposes to which 
the complainant's pencils are adapted, pen- 
cils, made by inserting a marking material 
in a groove in the centre of a stick, which, 
iD use, is to be cut away, to expose more and 
more of the marking material, as it wears 
away, or becomes blunted in use, were com- 
mon; and erasers, in like form of pencils, 
having the erasing material inserted in a 
groove in the centre of a stick, which, in 
use, is to be cut away, to expose more and 
more of the erasive material, as it wears off, 
or becomes soiled or blunted in use, were 
made and on public sale. Not only so, these 
latter were of a size of sheath, sufficient in 
strength to allow the use of the desired size 
in the erasing material. There were thus 
in known public use two separate instru- 
ments, each consisting of a wooden sheath 
or holder, to protect its enclosure, and to be 
cut away, as the use of the enclosed sub- 
stance might require, one of them contain- 
ing, grooved therein, a material for making 
marks, writing, or drawing, and the other 
containing, grooved therein, an erasing ma- 
terial, for removing marks, writing, or draw- 
ing. Each was a specific instrument, to be 
used to produce entirely distinct and even 
opposite results. Not only so, experience 
had suggested the convenience of uniting 
these two instrumentalities in one imple- 
ment^ that is to say, the provision of a single 
or common holder for the marking material 
and the erasing material, at opposite ends, 
so that each should be present, or immedi- 
ately in hand, when the other was used. 
This was illustrated by the use of a metallic 
adjustable holder, at one end grasping the 
marking material, and at the other grasping 
the erasing material, each made movable 
therein, as it became worn, instead of cut- 
ting away the holder itself; more strikingly 
illustrated by implements made by attach- 
ing to the end of an ordinary wooden pencil, 
a cap of india rubber, held thereto by its 
own compression, or by some metallic ring, 
band, or ferrule; also, by inserting the end 
of a pencil in the end of a tube in which in- 
dia rubber was inserted at the other and 
outer end, of any desired size. 

I am constrained, by what I deem the pre- 
ponderance of the evidence, to find, also, 
that, before either of the alleged inventions 
of the above named patentees, complete, 
practical, and useful pencils were made, and 
put into open, practical use for several years, 
for writing, drawing, and erasing, construct- 
ed by removing the lead from a portion of 
the groove in an ordinary lead pencil, and 
substituting therefor, in such groove, india 
rubber, as an eraser. Thus, a form of com- 



bined pencil and eraser was produced, hav- 
ing one wooden sheath or holder, with lead 
as a marking material at one end, and an 
eraser of india rubber at the other, the mark- 
ing material and the erasing material being 
each strengthened and protected, and in use, 
as they wore off, more and more exposed 
by cutting away the wood of the pencil con- 
stituting their sheath. 

What then remained which could be the 
subject of a patent, there being no claim 
that the materials themselves, or the process 
of preparation, was, in any sense, new? 
This enquiry will be important to the ques- 
tion, how far the patents held by the com- 
plainant have any validity. 

(1.) But, first, I prefer to enquire— what, in 
view of this state' of the art, the patents, con- 
strued most favorably to the patentees, and 
assuming their validity, can be deemed to in- 
clude; and, next, whether, when so con- 
strued, the defendant has infringed the pat- 
ents. The language of the specifications aids 
in this enquiry, by recognizing, to some ex- 
tent, the state of the art above exhibited. 
Lipman declares that he makes a lead pen- 
cil in the usual manner. As a mere lead 
pencil, it has no novelty, and he claims noth- 
ing therefor. He inserts india rubber at one 
end, in which he makes a groove "of suitable 
size." This is quite indefinite. A suitable 
size may be large or small. It will depend 
upon the use to which it is to be applied; 
but his drawing shows a groove larger than 
that of the lead. This groove is to be made 
in the wood of the pencil. In terms, he de- 
clares what, in view of what has already 
been suggested, he must have declared, that 
he does not claim "the use of a lead pencil 
with a piece of india rubber, or other erasing 
material, attached at one end, for the pur- 
pose of erasing marks." He does claim "the 
combination of the lead and india rubber, or 
other erasing substance, in the holder of a 
drawing pencil, the whole being constructed 
and arranged substantially in the manner, 
and for the purpose, set forth." He cannot 
claim, and does not claim, to have invented, 
broadly, an implement which is a combined 
pencil and eraser. Such implements were al- 
ready in use. He cannot claim the mere com- 
bination of a lead pencil with an eraser, the 
lead and the erasing material having a com- 
mon sheath. That was not new. For the 
same reason, he cannot claim such mere com- 
bination, when the sheath is of wood, sus- 
ceptible of being cut away as the implement 
is worn by use; and, this, also, forbids his 
claiming, broadly, every supposable mode of 
combining, within the holder of a drawing 
pencil, the material for erasing with the lead 
of the pencil. It follows, that, if the patent 
of Lipman be sustained, it must be limited to 
the construction which is exhibited in his 
specification, in those respects only in which 
it differs from those above described, that is 
to say, to the insertion, in the pencil holder, 
of an erasing substance, by means of a 
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groove in such holder, of dimensions differing 
from the groove containing the lead. Other 
modes of attaching india rubber to the holder 
are, both by the disclaimer and by the proofs, 
excluded. Not only so, the drawings an- 
nexed to the specification of the Lipinan pat- 
ent, the specification itself, and the samples 
of the pencils manufactured under the patent, 
all concur in showing, that the prominent 
feature of his alleged invention was the mak- 
ing the wood of the pencil holder the single 
instrumentality in containing and holding 
both the lead and the eraser, one end thereof 
being adapted thereto, by an enlarged groove 
to receive the eraser. In view of the state 
of the art, and the disclaimer in the patent, 
it cannot be construed as including a sepa- 
rate and distinct mode of securing the eraser 
to the end of a pencil. It was, therefore, 
competent and lawful for the defendant to 
attach india rubber to a pencil, by tying it 
thereto by a cord, securing it thereto by a 
separate band, or collar, or ferrule, of what- 
ever material, other than a practical exten- 
sion of the wood of the pencil sheath. Before 
the patent, india rubber had been attached 
by insertion in a metallic tube, placed on the 
end of a pencil. What the defendant is prov- 
ed to have done is, to sell pencils having a 
paper tube placed on the end of a pencil, with 
india rubber inserted therein. This is not a 
pencil "constructed and arranged in the man- 
ner" set forth in the specification annexed to 
the Lipman patent, limited, as it must be, 
by the state of the art, and the disclaimer of 
the patentee. In the Lipman pencil, the de- 
vice for holding the lead of the pencil and the 
eraser is single, and is definitely so described, 
with an exclusion of other modes of attach- 
ing the eraser to the pencil holder. In the 
defendant's pencil, the pencil holder does not 
contain the eraser, but such eraser is attach- 
ed and secured to the holder by other distinct 
means. The device for holding the lead and 
the eraser is double and complex, and to say 
that it is constructed substantially in the 
manner set forth in Lipman's specification 
seems to me impossible. 

It is argued, that, because this paper sheath 
can be cut away as, the eraser is worn, it . 
should be deemed an equivalent to the wood 
enclosing the eraser in the Lipman pencil. 
I am not willing to relax at all the just pro- 
tection due to inventors against a merely 
evasive substitution of equivalents. But, it 
will be seen that the present patent, if valid, 
is not, broadly, for a combination of a lead, 
a holder, and an eraser; nor even for a lead 
and an eraser in the same sheath. It cannot 
be sustained, except for a special construction 
of the containing holder, and that is not 
adopted by the defendant. For the same 
reason, it is not material that, in one respect, 
the same result is produced, viz., that, in 
each, the sheath of the eraser can be cut 
away. If the construction is different, the 
mere producing of the same result does not 
make the defendant's device an equivalent, 



where the special construction is the distin- 
guishing and patented feature of the thing 
patented. 

My conclusion is, therefore, that, if the 
Lipman patent can be sustained at all, its 
true construction is so limited by the state of 
the 'art and the disclaimer of the patentee, 
that the defendant's pencil is no infringe- 
ment. 

i The Reckendorfer patent is based upon that 
granted to Lipman, or rather it is applied to 
pencils constructed in like manner, so that, 
if the defendant does not infringe the one, 
he does not the other. It would be absurd 
to say, that making one end of a lead pencil 
larger than the other would be patentable. 
But, if it were patentable, the proofs show 
that pencils so made were not new, but 
were made, and in use, and on public sale, 
before the patent to Reckendorfer, and that 
such pencils were so made for the purpose 
of using the larger end to receive a cylindri- 
cal tube, as a penholder, while the other was 
left conveniently smaller, containing the pen- 
cil lead. Again, Lipman also made pencils 
with an enlarged end, to receive and hold the 
eraser. A pencil with a uniform taper, pro- 
viding for an enlarged end, to become the 
recipient of some other device, was not new; 
and a pencil with an enlarged end, to receive 
and hold an eraser, was not new. There is 
little left, if anything, to be called invention, 
to be covered by Reckendorfer's patent. But, 
give him the most favorable view of his 
device, and it superadds to Lipman's devices 
the enlarged head and uniform taper of his 
pencil holder. In the very terms of his 
claim, it adopts the wooden sheath of Lip- 
man, recessed to constitute a receptacle for 
the eraser, and the wooden case gradually 
tapering from its recessed head towards its 
opposite end. The considerations which lead 
to the conclusion that the defendant does 
not infringe the Lipman patent, must, under 
the proofs above lastly referred to, result in 
holding that the defendant is not shown to 
infringe either patent. 

(2.) The conclusion that the patents can- 
not, in view of the state of the art and of 
the disclaimer in the Lipman patent, be so 
construed as to chai'ge the defendant as an 
infringer, renders it unnecessary to consider 
the case further. But I do not wish to be 
regarded as affirming the validity of the 
patents relied upon by the complainant. 

What did Lipman do or discover which can 
be called invention? Sticks grooved, and 
containing, in the groove, a marking sub- 
stance—black lead and other materials- 
adapted to cutting away the wood as the 
marking substance was worn off, were com- 
mon. Sticks containing an erasive material 
In a precisely like groove, and adapted to be 
cut away in like manner, were common, and 
the groove in these was of "suitable size" 
to admit a useful eraser. Sticks are also 
proved to have been in use and on sale, of 
precisely the same construction, having one 
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kind of erasing substance inserted at one 
end, for a pencil eraser, and another kind of 
erasing substance inserted at the other end, 
for an ink eraser. Combination of eraser 
and lead in the same stiekholder was not 
new. If the pencil was not new, and the 
eraser was not new, and combination of the 
two was not new, was it invention to suggest 
that, theretofore, the erasive material, thus 
combined, was not large enough for many 
uses, and thereupon increase its size, when 
to do so was simply to do what had before 
been done in separate erasers? Or, to lay 
out of view what was proved to have been 
done before by Dunton and others, in mak- 
ing and using pencils with india rubber in- 
serted in a portion of the groove originally 
containing the lead, and so assuming that a 
combined pencil and eraser had not before 
been made in one single sheath or handle, 
what, then, did Lipman invent? There was 
the pencil, and here was the eraser. Each 
had its own holder or sheath. If he had 
spliced the two together, for convenience 
in use, tying them with cord, or fastening 
them with glue, would that have been a pat- 
entable invention? Would the man who 
first put two blades of a knife in one handle, 
instead of one only, be an inventor? And 
would he be any more so if one of the blades 
was a file, such file blades having been in 
common use in a like separate handle? If, 
to attain the utility and convenience which 
the union of two implements produces, some- 
thing new in construction of the implements, 
or some new device requiring thought or 
study, more or less, is necessary to unite 
them, such union may be patentable. But, 
here, each implement is constructed precisely 
as it was before, and the means of union 
was not in itself novel. It was like insert- 
ing two awls of different sizes or uses in 
one handle; or like the recent case before 
the commissioner of patents, in which the al- 
leged invention consisted in uniting a putty 
knife and a glass cutter in the same handle. 
When the functions and uses of each are un- 
affected by the union, and the means of unit- 
ing has no novelty, it is not obvious, cer- 
tainly, that anything of invention can be al- 
leged of the combined implements. Sawyer 
v. Bixby [Case No. 12,398]. That the aggre- 
gated result may be very convenient, may, 
for that reason, be popular, and may find a 
ready sale, and that such sales are very 
large, and show a great demand, does not 
determine the question. As suggested in 
several cases relating to aggregations as dis- 
tinguished from patentable combinations, 
the aggregate result may be the production 
of a better structure, as an aggregate, than 
was ever before produced, and yet, for the 
lack of novelty of device or new result, pro- 
duced by the aggregation and due thereto, 
it may have no patentable-quality. Haile v. 
Van Wormsr [Id. 5,904], affirmed in supreme 
court [20 Wall. (87 U. S.) 353]; Sawyer v. 
Bixby [supra]; Sarven v. Hall [Case No. 12,- 



369]; Ex parte Van Wagenen, 1 Pat. O. G. 89; 
Ex parte Prindle, Id. 404; Ex parte La Due, 
Id. 549; Monce v. Adams, Id. 1; Ex parte 
Castle, 4 Pat. 0. G. 179; Ex parte Morse, 
3 Pat. O. G. 467. Whether these suggestions 
must lead to the unqualified declaration of 
the invalidity of the patents, or not, they cer- 
tainly confirm the point above firstly consid- 
ered, that, if the patents can be sustained, 
they are limited to the special construction 
of the pencils specified, and which the de- 
fendant does not infringe. This is sufficient 
to dispose of the case. The bill must be dis- 
missed. 

[On appeal to the supreme court, the judg- 
ment of this court was affirmed. 92 U. S. 347.] 
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Case No. 11,626. 

RED BANK CO. v. The JOHN W. GANDY. 

TOWNSEND v. The EAGLE. 

[7 Am. Law Reg. 606; 41 Hunt, Mer. Mag. 577; 

1 Phila. 149; 8 Leg. Int. 26; 8 Pa. Law J. 

Rep. 482.] 

District Court, E. D. Pennsylvania. Feb. 14, 
1859. 

Collision— Steam and Sail— Right of Wax — 
Fore-Reaching. 

1. The rule of navigation is emphatically set- 
tled that a vessel with the wind free must give 
way to one close-hauled; and a steamboat hav- 
ing the control of her own movements by means 
of her motive power, is always treated as a ves- 
sel with the wind free. 

2. The manoeuvre of fore-reaching, even in a 
harbor, is not objectionable, unless there be 
some reason to apprehend a collision by reason 
of making it. 

In admiralty. 

B. Gerhard, for the Eagle. 
G. M. Wharton, for the Gandy. 

KANE, District Judge. These cases have 
their origin in a collision, which took place 
on the 20th of June last, between the John 
W. Gandy, a coasting schooner, and the 
Eagle, a small steamer, that plies between 
Red Bank, on the New Jersey side of the 
Delaware, and Arch street wharf, stopping 
at South street wharf on the way. The 
schooner was working down the river oppo- 
site the city, heavily laden with coal,— the 
tide in her favor, and the wind from the 
south or southwest. She had stretched across 
towards the foot of Chestnut street, close be- . 
hind another schooner, and this vessel hav- 
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ing just gone about, the Gandy was in the 
act of doing the same, when she encountered 
the steamer. The Eagle had left South street 
wharf for Arch street, and was keeping in as 
close to the town as she could, to escape the 
force of the tide, when perceiving the schoon- 
er approaching, and at a very short distance 
from her, she headed in still farther to avoid 
her, and reversing her engine for one or two 
revolutions so as to arrest her course; but 
she did not back until the collision had taken 
place. 

The judge then recapitulated the questions 
raised upon the argument, and the allegations 
and proofs of the parties, respectively, and 
proceeded thus: 

The nautical gentlemen who did me the 
kindness to hear the evidence with me, are 
of opinion that the conduct of the schooner 
was not at variance with the usages of navi- 
gation, and that the steamer ought to have 
prevented the collision. I think they agree 
with me upon all the points which were made 
between the parties: 

1. The wind was light, according to some of 
the witnesses, baffling, and its direction some- 
what off the town, or so nearly parallel with 
the shore as to be affected, close on this side 
of the river, by the tall buildings on the 
wharves. A vessel, under these circum- 
stances, approaching her ground for tacking, 
especially at the moment of passing under 
the lee of another vessel that had tacked just 
before her, might lose the wind from her for- 
ward sails, so as to appear to others about to 
luff, when she was not. This may perhaps, 
reconcile the conflicting testimony on the 
first point. 

2. The position and character of the inju- 
ries sustained by the two vessels,— the steam- 
er having her upper works torn away on the 
starboard quarter, and the schooner being 
damaged on the starboard of her stem, — 
proves conclusively, that the schooner had 
gone about, so far as to be heading down the 
river, when the collision took place. 

3. The manoeuvre of fore-reaching,— making 
a wide sweep in turning, so as to gain head- 
way from the impetus she had acquired, in- 
stead of turning short,— is not objectionable, 
unless there is some reason to apprehend col- 
lision in consequence; and it is plain, as the 
schooner had gone about, that she would 
have nothing to fear on that score, if the 
steamer had been out of the way. And 

4. The steamer ought not to have been 
there. The rule of navigation required her, 
as a vessel going free, to give way to the 
schooner, which was going close hauled; and 
it was her own choice which, with the open 
river at her side, and perfect control over 
her movements, had so placed her near the 
city shore, that she was unable to give way 
to vessels working down. 

The occasion is, perhaps, a fitting one to re- 
new the admonition to our steamers, that 
however important it may be to them, and 
convenient to the public, that they should 



keep up their speed, the law finds, in this 
consideration, no excuse for a collision what- 
ever. They are, in this respect, on the same 
footing with the mail-coach, bound it may be 
by contract with the government, to make 
quick time, but not permitted on that ac- 
count to infringe any of the rules of the road. 
It is the duty of every vessel to do all in her 
power to escape collision with another, and 
occurs very rarely indeed, in which the pow- 
er of a steamer, properly fitted and managed, 
is not adequate to prevent her encountering a 
sailing vessel. She is regarded in the regu- 
lations of the Trinity House, which have 
been adopted in this court, as a vessel with 
the wind free; but she is more than this. 
The force which moves her is governed by 
her own will. She determines for herself 
what shall be its direction and intensity at 
the moment; and she is at rest when the 
engineer commands. There is no hardship 
for her therefore, in the rule that requires her 
to give way to a sailing vessel, and the safe- 
ty of navigation on our river, makes it a duty 
of this court to enforce it rigidly. 

In the case before us, the libel against the 
John W. Gandy must be dismissed, with 
costs; and a decree must be entered against 
the steamer Eagle for the amount of damages 
sustained by the other vessel in the encoun- 
ter, also with costs. 

Decree accordingly, and reference to Mr. 
Commissioner Heazlitt, to assess the dam- 
ages. 
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REDFERN et al. v. RUMNEY et al. 

[1 Craneh, C. C. 300.] i 

Circuit Court, District of Columbia. March 
Term, 1806. 

Attachment— In Chancery — Deceased Foreign 
Debtor. 

A chancery attachment will not lie in Vir- 
ginia, to charge the effects of a deceased for- 
eign debtor in the hands of a resident defend- 
ant. 

The bill in this case sets forth: (1) That 
one Joseph Hodgson, late of White Haven, 
in Great Britain, deceased, on the 29th of 
October, 1798, pretending to be' in partner- 
ship with W. I. Hall, of Alexandria, pur- 
chased, for the partnership, goods to the 
amount of £500. 7s. Od. sterling, and gave 
to the complainants a promissory note, dated 
at White Haven, on that day, for that 
amount, signed Hodgson & Hall. After the 
note was given, the complainants understood 
that Hodgson became a bankrupt in Eng- 

i [Reported by Hon. William Craneh, Chief 
Judge.] 
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land, and afterwards died intestate, and no 
administration "was taken out upon his es- 
tate. Hodgson resided in England, and Hall 
in Alexandria, and as the plaintiffs [M. & B. 
Redfern] understood, carried on business on 
their joint account and profit. That the 
goods were purchased and shipped by Hodg- 
son to Hall, and sold in Alexandria; many 
of the goods remained unsold at the time of 
Hodgson's death. That Hall denied the 
partnership. That after the bankruptcy of 
Hodgson, and before his death, some ar- 
rangement was made respecting his proper- 
ty, by which the defendant, Kumney, was 
authorized to settle his business in Amer- 
ica, and to receive any debts, or effects 
which might belong to him there, and that 
in consequence of that authority, he col- 
lected and received effects and debts of 
Hodgson, whieh remained in Rumney's 
hands, in Alexandria, in the District of 
Columbia, at the time of the institution of 
this suit, and were received principally 
from Hall, for the purpose of paying debts 
due from Hodgson. That Rumney did not 
think himself authorized, and refused to 
pay the complainants' claim, and they are 
apprehensive that he will remit the effects 
to Great Britain, and defeat the complain- 
ants of their remedy. It then prays dis- 
covery from Rumney, whether he did not 
receive from Hall, effects greatly beyond 
the complainants' claim, for the purpose of 
paying the debts of Hodgson; and what 
was the amount of those effects, and wheth- 
er they were in his possession, or subject to 
his power and direction, at the time of the 
institution of this suit. The relief prayed, 
is, that complainants' claim may be de- 
creed to be paid out of those effects, and 
such other decree as may be consistent with 
equity. Rumney's answer does not ex- 
pressly admit the debt to be due from 
Hodgson to the complainants, but says he 
thinks it probable. It states the complain- 
ants to have been always British subjects; 
that Hodgson was born a British subject, 
and resided in Great Britain at the time of 
contracting the debt to the complainants, 
and was declared a bankrupt, according to 
the British statutes; that Williamson & 
Birkett, of "White Haven, were duly chosen 
and appointed assignees of the estate of 
Hodgson, and undertook the trust, and ap- 
pointed the defendant their agent and at- 
torney to settle and adjust the accounts 
and claims which existed in the United 
States, between persons resident therein and 
Hodgson, and to collect and receive what 
might be due to him, and to remit to the 
assignees what he should receive; that he has 
now in his hands $617 collected from debts 
due to Hodgson, which he has been re- 
strained by this suit from paying over to 
the assignees, but contends that as the com- 
plainants and Hodgson were British subjects 
at the time, &c, and the debt contracted in 
Great Britain, the complainants ought to be 



referred to assignees, and cannot avail them- 
selves of the laws of this country, to gain 
an unequal share of the bankrupt's effects. 

Mr. Swann, for plaintiffs. 
0. Lee, for defendants. 

CRANOH, Chief Judge. It has been ar- 
gued as if the complainants had fully estab- 
lished their claim against Hodgson, and the 
court will so consider it, although if it were 
questioned, it is doubtful whether that fact 
is sufficiently proved. The counsel for the 
complainants relies on the act of assembly 
of Dec. 26, 1792 (Laws Va., vol. 1, p. 160), 
"directing the method of proceeding in courts 
of equity against absent debtors, or other 
absent defendants, and for settling the pro- 
ceedings on attachments against abscond- 
ing debtors." But the complainants' bill 
is neither founded upon, nor supported by 
that act. It states no absent debtor, or 
absent defendant, but expressly states 
their debtor, Hodgson, to have departed this 
life before the institution of this . suit. 
Hodgson was no longer their debtor. Their 
debtor was either the assignee under the 
bankrupt laws, or the executor or adminis- 
trator of Hodgson. There is, however, one 
ground of equity against Rumney, stated 
in the bill, and that is, that he received 
from Hall effects in trust to pay the debts 
of Hodgson; but this ground is denied by 
Rumney's answer, which states that what 
he received, he received as agent for the 
assignees, and to be remitted to them. This 
the complainants have admitted to be a 
sufficient answer, by not excepting to it 
for insufficiency; but if it is not, then the 
averment in the bill stands unanswered by 
the defendant, and not proved by complain- 
ants; it cannot, therefore, be the founda- 
tion of a decree. If it should be said that 
Rumney should be charged as executor in 
his own wrong, the answer is, that that is 
a ground of relief at law, and not in equity, 
and there is no allegation in the bill to 
charge him as such. There being, there- 
fore, no ground of equity admitted or 
proved, it becomes unnecessary to decide 
the point on which the cause was argued. 
The question argued at the bar was, 
"whether the effects of an .English bank- 
rupt in this country are transferred by the 
assignment; or whether the act of assem- 
bly prevents the operation of that assign- 
ment in this country." The authorities 
cited on that point were Chevalier v. Lynch, 
1 Doug. 170; Hunter v. Potts, 4 Term R. 
182; Sill v. Worswick, 1 H. Bl. 665; Phil- 
lips v. Hunter, 2 H. Bl. 402; Coop. Bankr. 
Law, 328; Harris v. Mandeville, 2 Dall. 
[2 U. SJ 256. It is sufficient as to that 
point to say, that the counsel for the com- 
plainants rested his whole claim upon an 
act of assembly, which does not in any 
manner apply to their case. The bill, there- 
fore, must be dismissed with costs. 
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Case No. 11,638. 

In re REDFIELD. 

II Ben. 535.] i 

District Court, S. D. New York. Nov., 1867. 

Bankruptcy — Poor Debtor — General Order 
No. 30. 

An order, directing that the fees and costs in 
a bankruptcy case shall not exceed the amount 
of the bankrupt's deposit, should only be made 
after a personal examination of the bankrupt. 

In this case the bankrupt [Justus S. Bed- 
field] applied, under general order No. 30, 
upon an affidavit that lie had no means, for 
an order that the fees and costs should not 
exceed the amount of the deposit. THE 
COURT held that, on similar applications, 
the order should only be made on the per- 
sonal examination of the bankrupt as to his 
means. 

[Subsequently the court refused the applica- 
tion after the personal examination of the bank- 
rupt. Case No. 11,629.] 



Case ISTo. 11,629. 

In re REDFIELD. 

[2 Ben. 71.] i 

District Court, E. D. New York. Dec, 1867. 

Bankruptcy — Limitation op Costs — Misstate- 
ment in Petition. 

Where a bankrupt applied, under the 30th 
rule, for an order that the costs should not ex- 
ceed the sum deposited with the clerk, and, on 
being examined, testified to certain sums, ex- 
pended by him for his. subsistence during the 
past year, all of which were borrowed and still 
unpaid, but his petition contained no statement 
of such indebtedness : Held, that if his testimo- 
ny was true, no discharge could be granted on 
his petition in its present condition. The pres- 
ent aDDlication must be denied. 

[In the matter of Justus S. Redfield, a 
bankrupt. This was a hearing on petition 
for an order directing that the fees and 
costs shall not exceed the amount of the de- 
posit. The court refused the application, ex- 
cept after the personal examination of the 
bankrupt as to his means. Case No. 11,628. 
The case is now heard upon the examina- 
tion.] 

BENEDICT, District Judge. This is an 
application on the part of the bankrupt, un- 
der the 30th rule, for an order directing 
that the costs and fees of his proceedings 
should not exceed the sum deposited with 
the clerk under the act [of 1867 (14 Stat. 
517)]. Under what is deemed a proper prac- 
tice upon all applications of this descrip- 
tion, the petitioner was directed to appear 
and be examined orally as to his inability to 
pay costs, and also as to the extent of his 
actual interest in the amount of the costs. 
The petitioner, being examined according- 
ly, testifies, among other things, to certain 
sums expended by him for his subsistence 
during the past year, all which he declares 

i [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



to have been borrowed, and to be still un- 
paid. His petition, however, which is also 
sworn to, and purports to set forth all his 
indebtedness, makes no disclosure of any 
such indebtedness. If, then, the testimony, 
upon which this application is based, is true, 
no discharge could be granted upon the peti- 
tion in its present condition. It may be 
that the omission in the petition was the re- 
sult of mistake, but it cannot be allowed to 
pass unnoticed. Petitions in bankruptcy 
must be full, and be true in point of fact; 
otherwise, no discharge will be granted. 

The application to proceed upon the peti- 
tion in forma pauperis, in the present posi- 
tion of the proceedings, must accordingly be 
denied. 



REDFIELD (ANDRAE v.). See Case No. 
367. 

REDFIELD (ANDREAS v.). See Case No. 
368. 

REDFIELD (BAKER v.). See Case No. 779. 

REDFIELD (BANNENDAHL v.). See Case 
No. 964. 

REDFIELD (BLISS v.). See Case No. 1,- 
549. 

REDFIELD (CASE v.). See Case No. 2,494. 

REDFIELD (CHOUTEAU v.). See Case No. 
2,696. 

REDFIELD (CROCKER v.). See Case No. 
3,400. 

REDFIELD (DE FOREST v.). See Case No. 
3.746. 

REDFIELD (DRAKE v.). See Case No. 4,- 
065. 

REDFIELD (FOWLER v.). See Case No. 5,- 
003. 

REDFIELD (JUNGBLUTH v.). See Case 
No. 7,583. 

REDFIELD (LEDLEE v.). See Case No. 8,- 
351. 

REDFIELD (LOTTIMER v.). See Case No. 
8,522. 

REDFIELD (MARSHALL v.). See Case No. 
9,131. 

REDFIELD (POWELL v.). See Case No. 11,- 
359. 

REDFIELD (RIESS v.). See Case No. 11,- 
821. 

REDFIELD (STRANGE v.). See Case No. 
13,524. 

REDFIELD (SULLIVAN v.). See Case No. 
13,597. 

REDFIELD (TOMES v.). See Case No. 14,- 
085. 

REDFIELD (YZNAGA v.). See Case No. 18,- 
197. 

REDFIELD, The W. C. See Case No. 17,- 
305. 



Case STo. 11,630. 

REDICK v. FROST. 

[Cited in Spitley v. Frost, 15 Fed. 300, 304. 
Nowhere reported. There was no opinion filed 
in this case.] 
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Case No. 11,630a. 

REDING v. TEXAS & P. R. CO. 

[10 Rep. 136.] i 

Circuit Court, E. D. Pennsylvania. April 12, 
1880. - 

Removal op Causes— Affidavit— Surplusage— 
Incomplete Pleadings — Order to-Remand. 

1. Where a cause has not been brought to is- 
sue in a state court an affidavit that it involves 
a defence arising under or by virtue of the con- 
stitution or a treaty or law of the United States 
is sufficient to authorize the removal of the case 
to the circuit court, and if the affidavit goes far- 
ther and specifies as a defence one which will 
not give jurisdiction to the circuit court, the 
portion so specifying will be regarded as sur- 
plusage. 

2. Semble, that the circuit court will not make 
an order remanding a case for apparent want 
of jurisdiction until the pleadings are complete. 

Motion to remand ease to state court 
This action had been begun in the common 
pleas of Philadelphia. A declaration was 
filed which was demurred to. Pending the 
demurrer the defendant removed the case to 
the circuit court, the affidavit for removal 
setting up that it had a defence arising under 
the constitution and laws of the United 
States, to wit, that the defendant was a cor- 
poration organized under an act of congress. 

W. H. Smith, for motion. 

If the affidavit had stopped with the allega- 
tion of a defence arising under the laws of 
the United States, it would have been suffi- 
cient, but by going on it revealed the fact 
that the alleged defence was not one which 
was sufficient to give jurisdiction to this 
court. See Dill. Rem. Causes, 9. As, there- 
fore, the act of 1875 [18 Stat. 470]. makes it 
the duty of the circuit court to remand a 
case, whenever it appears that the .court has 
not jurisdiction, this case should be remand- 
ed. 

George Biddle, contra, was not called. 



McKENNAN, Circuit Judge. You had bet- 
ter wait until the pleadings are completed, 
so that what the defence really is can be seen, 
and whether there is in fact a defence arising 
under an act of congress; for the present 
purpose it is clearly sufficient that the affi- 
davit should, simply state that there is such 
a defence in the words of the act. The rest 
may be rejected as surplusage. Motion de- 
nied. 



REDINGTON (WINTERMUTE v.). See 
Case No. 17.896. 

RED JACKET, The (KLOTS v.). See Case 
No. 7.871. 

REDMAN (HARDY v.). See Case No. 6,061. 
i [Reprinted by permission.] 



(Case No. 11,631) EEDMAN 
Case 3So. 11,631. 

REDMAN et al. v. UNITED STATES. 

[1 Hoff. Land Cas. 305.] i 

District Court, D. California. Dec. Term, 1857. 

Mexican Land Grant — Bona Fides of Grant — 
Evidence. 

The claim must be rejected, on the ground 
that the bona fides of the grant have not been 
sufficiently established by the evidence. 

Claim [by J. W. Redman and others] for 
about ten acres of land in Santa Clara coun- 
ty [part of the orchard of Santa Clara], re- 
jected by the board, and appealed by the 
claimants. 

Thornton & Williams, for appellants. 
P. Delia Torre, U. S. Atty., for appellees. 

OPINION OF THE COURT. The claim- 
ants have produced in evidence a grant pur- 
porting to have been made by Pio Pico, on 
the thirtieth of June, 1846, conveying the 
orchard of Santa Clara to CastaSeda, Arenas 
and Dias, in consideration of $1200 paid by 
them to the government. Also, a memorandum 
or account, purporting to have been signed 
by Pico, of the articles furnished to the gov- 
ernment by the Senores CastaSeda, Arenas 
and Dias, in payment of the purchase money 
of the gardens of Santa Clara and San Jos6. 
This receipt or account is dated Los Angeles, 
July 2d, 1846. The grant purports to be 
signed by Pio Pico, as governor, and by Jose 
Matias Moreno, as secretary. Appended to 
it is the usual certificate, signed by Moreno, 
stating that "a note of this superior decree 
has been taken in the corresponding book." 
No expediente from the archives has been 
produced, nor do those records contain any 
trace whatever of the execution of this grant. 
No corresponding book has been exhibited, 
nor is any such found among the archives. 
No possession of the land was taken by the 
grantees during the existence of the former 
government It is stated by Jas. Alexander 
Forbes that the orchard remained in the pos- 
session of the missionary priests up to the 
year 1849 or 1850. About that time, one 
Osio obtained the possession, but by what 
right or title does not appear. The claim 
thus rests entirely on the alleged grant pro- 
duced by the parties, with the usual proof of 
signatures, and on the parol testimony offered 
by them. 

It is contended on the part of the United 
States that the grant was made subsequently 
to the conquest of the country, and is ante- 
dated. The grant, as we have seen, purports 
to have been made at Los Angeles, on the 
thirtieth of June, 1846. It was proved be- 
fore the board that at that date Pio Pico was 
not at Los Angeles, but at Santa Barbara, 
with his secretary and suite. The claimants 

i [Reported by Numa Hubert, Esq., and here 
reprinted by permission.] 
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have taken, however, in this court, the depo- 
sition of Cayetano Arenas, who testifies that 
the grant was made in Santa Barbara, and 
sent by the governor to the witness at Los 
Angeles, where it was received by him July 
4th, 1S46; and it is suggested that the grant 
was dated at Los Angeles, the capital of the 
department, though actually signed at Santa 
Barbara, in accordance with the practice of 
the governor. The explanation is plausible, 
though it has somewhat the air of an after- 
thought to meet a difficulty that had unex- 
pectedly arisen. It is strange, however, that 
the receipt above referred to should particu- 
larly set forth that "it was given, for the se- 
curity of those interested, in the city of Los 
Angeles on the second of July, 1846," when 
in fact, if executed at all on that date, it 
must have been executed in Santa Barbara, 
or on the governor's own rancho. The grant, 
as has been stated, is to Juan Castaiieda, Luis 
Arenas and Benito Dias. Castaneda is dead. 
The other two have been examined as wit- 
nesses. It is clearly proven, and indeed ad- 
mitted by Cayetano Arenas, that the grant is 
in the handwriting of Castaneda. It is also 
in proof that during the whole month of June, 
and during the first days of July, 1846, Cas- 
taneda was at the headquarters of General 
Castro at Santa Clara. That about the tenth 
of July he was on the road to Los Angeles, 
at which place he arrived about the end of 
July. These facts are established by the 
testimony of General Castro himself, by that 
of Benito Dias, and of Cayetano and Luis 
Arenas. Dias states that he left Monterey 
for Los Angeles on the tenth or twelfth of 
July. That on his way down he met Cas- 
taneda with General Castro; that they pro- 
ceeded together to Los Angeles, where they 
arrived about July 20tb. That they saw Pio 
Pico on their journey, at his Rancho of San 
Marguerita. Cayetano Arenas, the claim- 
ants' witness, states that at the time he re- 
ceived the grant from Pio Pico, viz., July 
4th, Castaneda, Benito Dias and Luis Arenas, 
the father of the witness, were not in Los 
Angeles, but were in the upper country; but 
that the latter arrived a few days afterwards. 
Luis Arenas testifies that he first saw the 
grant in the hands of Castaneda in his 
(Arenas') house, in Los Angeles; that he left 
San Jos& for Los Angeles the day after he 
heard of the taking of Sonoma by the Ameri- 
cans. This event occurred in the middle of 
June. Supposing, then, the witness' memory 
to be accurate, he must have lingered on the 
road, if his son is to be believed, a considera- 
ble time, for Cayetano Arenas swears, as we 
have seen, that he received the grant in Los 
Angeles on the fourth of July, and his father did 
not arrive until some days afterwards. Luis 
Arenas further states that he "met Castaneda 
in Los Angeles a little while after his arrival." 
We have already seen, however, that Castaneda 
did not arrive in Los Angeles until about the 
twentieth of July. And Luis Arenas admits 
that when Castaiieda showed him the grant, 



Benito Dias and Governor Pico were in the 
place, and that he saw them every day. 

Bearing these facts in mind, we proceed to 
consider the testimony of Dias with respect 
to the execution of the grant. This witness 
swears that the grant was executed in Los 
Angeles about the first of August; that he 
saw Castaneda write it, and that on the same 
day he brought it back to the house of Luis 
Arenas with the governor's signature attach- 
ed to it; that the receipt for money and arti- 
cles furnished was written a few days after, 
but that he (the witness) never paid anything 
on account of purchase. If this testimony 
be true, there is an end of the ease. The fact 
that the grant is in the handwriting of Cas- 
taneda, would seem of itself such a corrobo- 
ration of Dias' testimony as to exclude much 
doubt as to its truth. Arenas himself does 
not pretend to have heard of the grant, or the 
agreement for the sale of the orchard, until 
after Castaneda's arrival in Los Angeles; 
and this notwithstanding that, if the receipt be 
genuine, he, Castaneda, and Dias, had on the 
second of July, furnished to the governor cash 
and various supplies to the amount of $3200. 
He further states that he gave the governor 
two hundred head of cattle, that he received 
back three hundred dollars in change, and 
that he delivered to Pico a writing which 
showed that he made his part of the payment 
with the two hundred head of cattle, which 
were then on Pio Pico's rancho. He adds that 
Pio Pico has these same cattle to this day. 
Benito Dias states that he knows of the pay- 
ment for the orchard of Santa Clara only 
from what Castaneda told him, viz., that he 
(Castaneda) had given a note to Pico, paya- 
ble when the Mexican authority should be re- 
established, but that he, Dias, never paid any 
part of it The fact that the grant is in the 
handwriting of Castaiieda might, perhaps, be 
accounted for, consistently with the good 
faith of the transaction, on the hypothesis, 
which however would be purely conjectural, 
that Castaneda had written it out and sent 
it to the governor. But in such case he must 
have written it before it was signed, and how 
can we explain the circumstance that the 
date (June 30th, 1846) is in the same hand- 
writing and evidently written at the same 
time with the rest of the document? But 
supposing this difficulty surmounted, the re- 
ceipt is evidently antedated, or a fabrication. 
Arenas could not have assigned the cattle 
spoken of by him, and the receipt for which 
is acknowledged on the second of July, at 
Los Angeles. He did not arrive until a few 
days before Castaneda; and his son, the only 
important witness for the claimants, states 
that he arrived some days after the fourth 
of July. Castaiieda could not have paid the 
cash, or delivered the other articles mentioned 
in the receipt, on the second of July, for at 
that time he was at the headquarters of 
General Castro, at a distance of several hun- 
dred miles; and yet the receipt is in his hand- 
writing. 
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The account given by Dias seems the only 
mode of reconciling these discrepancies, and, 
though I should hesitate to accept his unsup- 
ported statement, whether for or against a 
claimant in cases of this class, in this in- 
stance it is so corroborated and confirmed by 
other testimony, as to justify a belief in its 
truth. Cayetano Arenas is the only witness 
on the part of the claimants who pretends to 
have seen the grant before the end of July. 
If the claim is to be confirmed, it must be on 
his unsupported testimony. The account .giv- 
en by him bears strong marks of improba- 
bility. He states that the grant was sent to 
him, "as it related to his father's business," 
and that he was instructed to retain it until 
Castaiieda came down from the upper coun- 
try. His father arrived a few days after, but 
Castaiieda did not arriveaswe have seen, until 
about the twentieth. Thef atherof the witness 
was one of the original grantees. It is strange 
that he should not only have withheld, for 
nearly two weeks, this grant from his father, 
who was as much entitled to receive it as 
Castaiieda, but should not at least have 
shown it to him, or, so far as appears, men- 
tioned its reception. That Luis Arenas saw 
it for the first time in Castafieda's hands is 
positively stated by himself. The deposition 
of Cayetano Arenas was taken after the re- 
jection of the claim by the board. It is per- 
haps not unfair to say, that testimony of so 
much importance, and introduced for the first, 
time after the claim was rejected, is liable to 
much suspicion. Luis Arenas was examined 
and cross-examined at length before the com- 
missioners. The fact that Pio Pico was not 
in Los Angeles at the date of the grant had 
already been established. Had he known 
that the grant was in the possession of his 
son from the fourth of July until he delivered 
it to Castaiieda, he would naturally have stat- 
ed it He does not allude to the circum- 
stance. It is difficult to imagine that Caye- 
tano Arenas could have received this grant, 
made for the benefit of his father, 'amongst 
others, and retained it in his possession for 
nearly two weeks, without ever mentioning 
the fact, either at the time or even subse- 
quently, up to the moment when his father 
testified before the commission. 

There are other circumstances which tend 
still further to corroborate the statements of 
Dias. The alleged motive of making this sale 
was the exigency of public affairs, which 
compelled the government to avail itself of 
all the resources at its disposal. It was 
dated within a few days of the capture of 
Monterey. The payment and support of the 
army must have been of the first necessity, 
and the use to which the money and other 
articles would most probably have been ap- 
plied; yet Castro, the commanding general, 
states that he never received any money aris- 
ing from the sale of the orchards for the ex- 
penses of the war, and that if money from 
that source had been so appropriated, he 
would certainly have known it. On his cross- 



examination he repeats that, though Pio Pico 
might have applied money or property aris- 
ing from this sale to public uses without his 
(witness') knowledge, yet he could not have 
applied it to the use of the army. But Luis 
Arenas negatives the idea that the cattle at 
least were applied to public uses, for he states 
(perhaps unguardedly) that the two hundred 
head given by him to Pico are still on Pico's 
rancho. This fact alone would be sufficient 
to raise a suspicion that the governor did 
not, in a crisis of public affairs, in good faith, 
attempt to obtain supplies by a sale of public 
domain; but rather that he has been induced 
at a subsequent day, for his individual ad- 
vantage, to . sign an antedated title. But 
even if there were less force in all these cir- 
cumstances, one consideration seems to me 
decisive. Neither Pio Pico nor Moreno have 
been examined in the case. The governor, in 
the absence of all evidence from the archives, 
was the person who of all others could have 
explained when and why he made the grant; 
why it was dated at Los Angeles; from 
whom he received it for signature; to whom 
he sent it; to what uses he aplied the prop- 
erty, and how it happened that he signed a 
receipt for it at Los Angeles, on the second 
of July, as received from Castaiieda, Arenas 
and Dias, when no one of them was at that 
place. Moreno might have explained how it 
happened that the grant was in this ease 
written by Castaiieda, when the latter was 
at its date, and for some weeks subsequent- 
ly, at a distance of several hundred miles. 
If the grant was written by Castaiieda and 
transmitted to the governor for signature, 
Moreno might perhaps have told us how it 
happened that Castaiieda' guessed so prophet- 
ically the day on which the governor would 
sign it, and was able by anticipation to fill 
in the date at the time he drew the instru- 
ment. For that the date was written at the 
same time and in the same hand with the 
rest of the document is obvious on inspection. 

In a case like this, surrounded by circum- 
stances so suspicious, and depending, on the 
part of the claimants, upon the testimony of 
Cayetano Arenas alone, the depositions of 
the governor and his secretary ought not to 
have been withheld. If the decision of this 
cause depended upon weighing the unsup- 
ported testimony of Arenas against testi- 
mony equally unsupported of Dias, the duty 
of determining which had sworn falsely 
would be difficult as well as painful. But the 
testimony of Dias is corroborated by every 
fact in the case, while that of Arenas, if not 
inconsistent with them, is wholly unsupport- 
ed, and explanation from the best if not the 
only source from which it could be furnished, 
is withheld. I think it clearly my duty to re- 
ject the claim. 

Having reached this conclusion, it is un- 
necessary to discuss the question whether 
the governor had authority to sell the lands 
of the missions, or at least the orchards, vine- 
yards and cultivated portions, which, under 
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the decree of the supreme government and 
the proclamation of Micheltorena, had been 
restored to the missionary priests. 

After the above opinion was read, it was 
suggested to the court, by the counsel for the 
claimants, that the deposition of Jos§ Matias 
Moreno, which was on file in the case of 
Larkin v. U. S. [Case No. 8,091], had been, 
by consent, admitted as evidence in this. The 
claim in the case of Larkin v. XI. S. is found- 
ed on the same grant as that exhibited in 
this case, and is for a part of the orchard. 

In the opinion delivered in that case, the 
testimony of Moreno is adverted to, as fol- 
lows: 

"Moreno testifies that the signatures of 
himself and Pico are genuine, and affixed at 
the time the documents bear date, and that 
Pico signed them in his presence. He also 
swears that the documents are in the hand- 
writing of Castafieda, that he saw him write 
them, and that they were written under his 
(witness') directions, as he was much occupied 
with official duties. It is enough to say with 
respect to this statement, that it is abundant- 
ly proved by the testimony of General Castro, 
Benito Dias, Luis Arenas and Cayetano 
Arenas, that Castafieda could not have been 
at Santa Barbara on either the thirtieth of 
June or second of July, the days on which 
the documents are dated. The statement of 
Cayetano Arenas, the chief witness for the 
claimants, is wholly incompatible with the 
idea that Castafieda could have been at Santa 
Barbara, and written the grant by Moreno's 
directions. Arenas states that the governor 
sent the grant to him, 'with instructions to 
retain it until Castafieda came from the up- 
per country.' It cannot surely be pretended 
that at that time Castafieda was with the 
governor, writing out the grant and receipt, 
and delivering the articles mentioned in the 
latter." 

The testimony of Moreno, therefore, entire- 
ly fails to afford that satisfactory explana- 
tion of the circumstances which the court i* 
entitled to expect. It has only served to con- 
firm me in the opinion already expressed as 
to the merits of the claim. 



Case No. 11,633. 

In re REDMOND et al. 

[9N.B. R. 408.] i 

District Court, E. D. Michigan. 1874. 

Bankruptcy — Partnership — Act of Bankruptcy 
by one Partner — Alternative Pleading. 

1. A conveyance, by a partner, of his individ- 
ual property, although an act of bankruptcy as 
against him, will not sustain a proceeding in 
bankruptcy as against the firm, even though 
the conveyance was made with intent to hinder, 
delay or defraud firm creditors, or with a view 
to give a preference to a firm creditor, for in 
such case the proceeding must be against that 
partner alone. 

i [Reprinted by permission.] 



2. A pleading in the alternative is always 
objectionable, and when it relates to a material 
fact in the case will be held bad on demurrer. 

3. Demurrer sustained and petition dismissed 
as to one partner, with leave to the other to an- 
swer the petition within ten days from the date 
of the order. Costs, including a solicitor's fee 
of ten dollars, to be paid by the petitioning cred- 
itors. 

In bankruptcy. The petition is filed 
against the debtors as partners composing 
the firm of Redmond & Martin, and on be- 
half of several creditors, the aggregate of 
whose demands, it is alleged, exceeds two 
hundred and fifty dollars. In the introduc- 
tory part of the petition it is alleged, in 
pursuance of the prescribed form, "that your 
petitioners' several demands are provable 
against the said Dennis Redmond and An- 
drew Martin, in accordance with the provi- 
sions of the act of congress," etc.; but in 
stating the nature of the demands, the state- 
ment, in two instances, is as follows: "John 
A. Lake's claim consists of balance due for 
work and labor performed during the year 
1873, the sum of twenty-four dollars. Fred- 
erick Rump's claim consists of balance due 
for labor performed and materials furnished 
in the way of manufacturing barrels during 
the year 1873, the sum of sixty dollars and 
three cents, without stating that the labor 
and materials were so performed and fuV- 
nished for the firm or for either of the al- 
leged debtors. The acts of bankruptcy 
charged are, 1st, "that the said Dennis Red- 
mond, of the firm of Redmond & Martin, at 
East Saginaw in said district, on the 9th 
day of July, 1873, being possessed of certain 
real estate in East Saginaw, Michigan, de- 
scribed as * * * did make a sale and con- 
veyance thereof to Patrick A. O'Donnell, of 
said East Saginaw, and state of Michigan, . 
with the intent thereby to defraud the cred- 
itors of him, the said Dennis Redmond, and 
the creditors of said Dennis Redmond and 
Andrew Martin;" and, 2d, that "the said 
Dennis Redmond and Andrew Martin did 
commit an act of bankruptcy, * * * to 
wit, on the 9th day of July, 1873, being in- 
solvent and in contemplation of bankruptcy, 
Dennis Redmond, of the firm of Redmond & 
Martin, did make to Patrick A. O'Donnell, 
of East Saginaw, and state of Michigan, a 
sale and conveyance of lots seven and eight" 
(the same real estate as in the first charge 
described), "with the intent thereby to give 
a preference to said Patrick A. O'Donnell 
of East Saginaw aforesaid, he being a per- 
son to whom said Dennis Redmond and An- 
drew Martin or one of them were indebted 
$ * * and he being a person who was lia- 
ble as endorser on a note of Redmond & 
Martin or Dennis Redmond for the sum of 
three hundred dollars * * * and with the 
intent by such disposition of his property to 
defeat the operation of said act." The peti- 
tioner then further alleges that prior to the 
conveyance to O'Donnell the firm had been 
engaged in the brewing business "on or 
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near" the premises conveyed, but that since 
the conveyance they had been "out of busi- 
ness entirely" and that the "said Andrew 
Martin is at present and always has been 
utterly irresponsible." 

The grounds of demurrer are: 1. That no 
act of bankruptcy by the firm is charged, 
the acts charged being those of Redmond 
alone. 2. That the property alleged to have 
been fraudulently conveyed was not part- 
nership property, but was the sole property 
of Redmond. 3. That it is not sufficiently 
stated in the second charge, that O'Donnell, 
to whom the conveyance was made, was a 
creditor of the firm, it being stated in the 
alternative. 4. That it is not alleged that 
the labor and materials doue and furnished 
by the petitioners, Lake and Rump, were 
done and furnished for the firm, or who 
owes the said petitioners for the same. 

LONGYEAR, District Judge. It seems too 
clear to admit of argument, that, in order 
to maintain proceedings in bankruptcy 
against partners as such, it must be alleged 
and proven that the firm has committed an 
act of bankruptcy; and that where the act 
charged is the fraudulent conveyance of prop- 
erty, it must be of partnership property. 
Or, to state the proposition in a form more 
directly applicable to the present ease, a 
conveyance by one partner of his individual 
property, although an act of bankruptcy as 
against him, will not sustain a proceeding in 
bankruptcy as against the firm, even though 
such conveyance was made with intent to 
hinder, delay or defraud firm creditors, or 
with a view to give a preference to a firm 
creditor. In such case the proceeding must 
be against such partner alone. It has been 
often so decided. In re "Waite [Case No. 17,- 
044]; In re Williams [Id. 17,703]; In re Har- 
tough [Id. 6,164]; In re Mitchell [Id. 9,656]; 
In re Melick [Id. 9,399]; In re Stevens [Id. 
13,393]; In re Crockett [Id. 3,402]; James, 
Bankr. Law, 191. It is unnecessaiy to con- 
sider in this connection in what cases and 
under what circumstances the act of one 
partner in relation to partnership property 
may be deemed the act of the firm, for the 
reason that the statements of the petition 
in this case clearly show the case to be out- 
side of all such considerations. The first 
and second grounds of demurrer are there- 
fore well taken. 

It results from this, without going into 
other points raised by the demurrer, that 
the petition must be dismissed as to the re- 
spondent Andrew Martin. But as the acts 
of bankruptcy charged are sufficient to sus- 
tain a proceeding against the respondent 
Dennis Redmond, the petition will not be 
dismissed as against him, unless made nec- 
essary by the remaining points raised on 
the demurrer, which points will now be con- 
sidered. 
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A pleading in the alternative is always ob- 
jectionable; and where it relates to a ma- 
terial fact in the case, it will be held bad on. 
demurrer; and where one of the alterna- 
tives would support the pleading and the 
other not, the construction will be against 
the pleading and it will be held bad on de- 
murrer. 

In the present ease it is charged in the 
petition that O'Donnell, who is alleged to 
have been preferred as a creditor, was a 
creditor of the firm or of Dennis Redmond. 
This would be held bad as against the firm, 
because, if O'Donnell was a creditor of Red- 
mond alone, then he was not a creditor of 
the firm, and the allegation does not support 
the charge. But as against Redmond alone 
it is immaterial, because, in either case, 
O'Donnell would be a creditor of Redmond. 

The third ground of demurrer is therefore 
also well taken. But as the allegation de- 
murred to, although inartistic as a pleading, 
is not necessarily bad as against the re- 
spondent, Redmond, the proceeding must be 
still retained as against him. 

The petition alleges "that your petitioners' 
several demands exceed the amount of two 
hundred and fifty dollars, and that the na- 
ture of your petitioners' several demands 
against the said Dennis Redmond and An- 
drew Martin, are as follows," and then fol- 
lows a statement of each claim, those of 
Lake and Rump being stated to be for bal- 
ances for work" and labor, and for labor and 
materials, but without stating for whom such 
work, labor and materials were done and fur- 
nished. A careful, correct pleader would no 
doubt have inserted the missing allegations. 
But does the omission of them render the 
pleading so uncertain that it cannot be sus- 
tained? The allegation is as to the nature of 
certain demands already alleged to be 
against the debtors named. It seems to me 
that no one could well be misled or uncer- 
tain as to the parties for whom the work, 
etc., alleged, was done. Therefore, while 
condemning in the strongest terms the loose 
and careless style of pleading adopted in 
this ease on the part of the petitioning cred- 
itors, I should not feel quite justified in 
holding the petition bad on this account. 

An order must be made sustaining the de- 
murrer upon the first, second and third 
grounds alleged; that the petition be dis- 
missed as to the respondent, Andrew Mar- 
tin; allowing the respondent, Dennis Red- 
mond, to answer the petition within ten 
days from the date of the order; and that 
the petitioning creditors pay to the respond- 
ents the costs of the demurrer, including a 
solicitor's fee of ten dollars. 
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Case No. 11,633. 

In re REECE et al. 

[2 Bond, 359.] i 

District Court, S. D. Ohio. April Term, 1870. 

Bankruptcy — Proof op Claim — Surrender of 

Assets. 

1. The clause of section 39 of the bankrupt 
act [of 1867 (14 Stat. 536)] providing that a 
creditor of a bankrupt, who, knowing the in- 
solvency of the debtor, receives money or prop- 
erty from him in payment, "shall not be allowed 
to prove his debt in bankruptcy," does not ap- 
ply, if the creditor, before presenting his claim 
to the assignee in bankruptcy, makes a full sur- 
render of the money or property transferred to 
him. 

2. Section 23 of the bankrupt act, by clear 
implication, allows the creditor to make such 
surrender, and on doing so, permits him to 
prove his claim against the bankrupt's estate, 
and entitles him to his dividends as a creditor. 

3. The clause above quoted from section 39 is 
limited in its operation to cases where the as- 
signee in bankruptcy is compelled to resort to 
legal measures for the recovery of the property 
illegally transferred to the creditor. 

[In the matter of Reece & Brother, bank- 
rupts.] 

John Howard, for assignee. 
Thomas Milliken, for creditor. 

OPINION OF THE COURT. This case 
was referred to Register Iddings, with in- 
structions to inquire into, and report upon, 
the origin and character of the claim of Pe- 
ter Kemp, exhibited against the estate of said 
bankrupts. The register has reported ad- 
versely to the allowance of the claim by the 
assignee, on the ground that the said Kemp 
was the transferee and recipient of certain 
property of the bankrupts, under circum- 
stances importing a fraudulent preference 
within the meaning of section 39 of the bank- 
rupt act. Kemp, by his counsel, excepts to 
the ruling of the register; and this presents 
the question for the decision of the court. It 
is insisted by counsel, that the register erred 
in rejecting Kemp's claim as a creditor of the 
bankrupts, and that he is legally entitled to 
share, pro rata, with other creditors in the 
distribution of the estate. It is claimed that 
before the presentation of his account against 
the bankrupts' estate, Kemp had surrendered 
to the assignee all the property and effects 
transferred to him; and that under section 23 
of the bankrupt act, he is restored to all his 
rights as a creditor, and rightfully entitled to 
make proof of his account. There seems, 
from the report of the register, to be no con- 
troversy about the facts. They are, in sub- 
stance, that Reece & Brother, as a firm, were 
duly adjudged bankrupts on the petition of 
the firm of Curtis, Thomas & Co.; that the 
said Kemp was a creditor of the firm of 
Reece & Brother to the amount of upward of 
$4,500; that some time prior to the com- 
mencement of the proceedings in bankruptcy, 

i [Reported by Lewis H. Bond, Esq., and here 
reprinted by permission.] 



the said firm being insolvent, and their in- 
solvency known to said Kemp, they made an 
assignment to him of all their partnership 
property and effects, and delivered posses- 
sion to him. It is also a fact in the case, 
that before the presentation of his claim to 
the assignee in bankruptcy, Kemp offered to 
surrender, and did surrender, all the proper- 
ty and effects thus received by him from the 
bankrupts. The sole question before the 
court is, whether he can now be permitted to 
prove his account against the bankrupts' es- 
tate, as a creditor. 

The register's decision, as before noticed, 
is adverse to Kemp's right to prove his claim 
and receive a dividend of the proceeds of the 
bankrupts' estate. He decides that Kemp is 
conclusively barred by a clause in section 3D 
of the bankrupt act. And it must be con- 
ceded the register is correct, if the clause in 
that section providing that a creditor who ac- 
cepts a preference from an insolvent debtor, 
having reasonable cause to believe him in- 
solvent, "shall not be allowed to prove his 
debt in bankruptcy," is to be viewed as the 
sole provision of the statute applicable to the 
subject. But it seems clear to the court, that 
section 23 controls and modifies the meaning 
of the prohibitory clause of section 39, and 
by fair construction limits its operation to 
cases where the assignee in bankruptcy is 
compelled to resort to legal proceedings to re- 
cover the property transferred, and does not 
apply, where such property is voluntarily sur- 
rendered to the assignee in bankruptcy be- 
fore the presentation of the claim. Section 
23 provides as follows: "Any person who, 
after the approval of this act, shall have ac- 
cepted any preference, having reasonable 
cause to believe the same was made or given 
by the debtor contrary to the provisions of 
this act, shall not prove the debt or claim on 
account of which the preference was made or 
given; nor shall he receive any dividend 
therefrom, until he shall first have surren- 
dered to the assignee all property, money, 
benefit, or advantage received by him under 
such preference." Though not affirmatively 
expressed, the clear implication from this 
clause is, that if the creditor makes the sur- 
render, the taint of legal fraud implied in the 
acceptance of the preference is removed, and 
he has a legal standing as a creditor. It is 
true the decisions of the courts as to the con- 
struction of section 23 have not been uniform 
or harmonious. But the more recent cases 
sanction the interpretation here indicated. 
In the Case of Davidson [Case No. 3,599], the 
learned Judge Blatchford, of the Southern dis- 
trict of New York, in considering the appar- 
ent conflict in sections 39 and 23 of the bank- 
rupt act, uses this language: "The clause in 
section 39, in respect to not allowing the 
creditor to prove his debt in bankruptcy, ap- 
plies only to cases in which the assignee is 
compelled to resort to legal proceedings to re- 
cover the property, but where 

the creditor avails himself of the locus peni- 
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tentiae given him by section 23, by volun- 
tarily surrendering the property to the as- 
signee, he ceases to be a party to the fraud, 
and may prove his debt in bankruptcy, and 
receive his dividends on it." The same prin- 
ciple had been laid down by the same judge 
in the Case of Montgomery [Case No. 9,728], 
January 1, 1870. And it may not be im- 
proper here to notice, that this question had 
been previously submitted to the Hon. Mr. 
Jenekes, the member of congress, who draft- 
ed and reported the bankrupt bill, and who 
had made its provisions .his special study, 
and was therefore fully qualified to give 
them a just and intelligent construction, and 
who accords fully in the views stated by 
Judge Blatchford in the cases cited. In his 
letter to a register on the question, he says, 
there is no conflict in the sections of the stat- 
ute referred to, and" that the prohibition in 
section 39 Is limited to cases in which the as- 
signee is compelled to resort to legal meas- 
ures to recover the property from the cred- 
itor to which it has been assigned. 

Concurring as I do, in the views stated, as 
to the provisions of the statute referred to, I 
sustain the exception to the register's report. 
These views seem fully to harmonize the ap- 
parent conflict in the statute in reference to 
the question under consideration, and furnish 
a judicious solution of the difliculties involved 
in it. Until convinced of the error of these 
views, the construction stated will form a 
rule for the action of this court in future 
cases. It will be understood that the deci- 
sion of the question before the court has no 
reference to or bearing upon the controversy 
between the assignee* and Kemp, relating to 
the corn alleged to have been delivered by 
Reece & Brother to Kemp, under a special 
contract between them. It appears there is 
a suit pending, in which the assignee claims 
the corn, as having been delivered to Kemp 
in fraud of the bankrupt act, and in relation 
to which, he has made no surrender to the as- 
signee. The issue of that case is not affected 
by the opinion of the court on the question 
now before It. 



Case Itfo. 11,633a. 

REECE v. JOHNSON. 

[Hempst. 82.] i 

Superior Court, Territory of Arkansas. Nov., 

1829. 

Witness— Competency— Inter eSt. 

A witness who has a direct and positive in- 
terest in the event of a suit is incompetent. 

Appeal from Phillips circuit eourt'; deter- 
mined before Benjamin Johnson, Thomas P. 
Eskridge, James "Woodson Bates, and Wil- 
liam Trimble, Judges. 

i [Reported by Samuel H. Hempstead, Esq.] 



[This was an action on the case by James 
Johnson against Alexander Reece for un- 
lawfully taking possession of a slave.] 

OPINION OP THE COURT. This is an 
action brought by Johnson against Reece, 
for taking and carrying away a negro wo- 
man slave. Johnson, on the trial, proved 
possession in 'himself, and the taking by 
Reece; and he further proved that the ne- 
gro had been in the possession of .John 
Dukes, now deceased, and that Dukes de- 
vised the negro to his wife and infant son 
Isham, and that he was the legal guardian 
of Isham Dukes; and that before the com- 
mencement of this suit he had intermarried 
with the widow of John Dukes. 

To the evidence, so far as it related to the 
title of Johnson, the defendant objected; but 
his objection was overruled. "We cannot see 
the ground upon which the objection was 
based. The plaintiff in the eourt below 
might safely have rested his case on the 
proof of actual possession, and the taking 
and carrying away by the defendant Reece; 
but it was not improper, illegal, or irrele- 
vant to go further and show his title to the 
property, and it was merely unnecessary 
trouble. We think the court decided cor- 
rectly in overruling the objection to the evi- 
dence. 

The defendant relied upon two grounds of 
defence: First, he denied the taking by the 
general issue; and, secondly, he justified the 
rightful owner of the property. In his plea 
of justification he averred that the slave in 
contest was the property of the estate of 
Isham Dukes, deceased, and that he, Reece, 
is the legal administrator of the estate, and, 
as such, was entitled to take the property. 

On the trial before the jury, the defendant 
in the court below offered as a witness Jo- 
seph Robbins, who was rejected by the 
court, on the motion of the plaintiff, on the 
ground of interest. It appeared in evidence 
that the witness had intermarried with the 
widow of Isham Dukes, deceased. The in- 
terest of the witness In the event of the 
cause appears to us to be direct and positive, 
not remote, contingent, or uncertain. If the 
defence set up by Reece had been sustained 
by proof, the slave in contest was a part of 
the estate of Isham Dukes, deceased, and in 
that event the wife of the witness was en- 
titled to dower in the negro woman. We 
think, therefore, the witness was properly 
excluded, and not permitted to give evidence. 
This case does not come within any of the 
exceptions to the general rule, that interest 
in the event of a cause disqualifies a witness. 
We are also clearly satisfied that the verdict* 
rendered in this case is responsive to both 
the issues which the jury were sworn to try. 
Judgment affirmed. 
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Ex parte REED. 

[4 Cranch, 0. 0. 582.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1835. 

Jcstice op Peace— Jurisdiction — Penal Actions 

— Confinement at Labor — Charter of 

Washington Citt. 

1. Fines, penalties, and forfeitures, under by- 
laws of the corporation of Washington, not ex- 
ceeding §50, are recoverable before a justice of 
the peace. 

[Cited in Hall v. "Washington, Case No. 5,953.] 

2. There does not appear to have been given 
to the corporation of Washington, by any of its 
charters, or the amendments thereof, any au- 
thority, directly, to punish any free persons cor- 
norallv for the breach of its by-laws. It can 
only impose fines, penalties, and forfeitures for 
the violation of its ordinances, to be recovered 
as debts. 

3. The only case in which labor may be added 
to imprisonment for the non-payment of a fine 
is that of a free negro or mulatto who has been 
convicted of being present at a disorderly meet- 
ing, and who is unable to pay the fine; for, if 
he is able to pay, it may be recovered by the or- 
dinary process of execution. 

4. If unable to pay in money, it was intended 
by the charter, that he should pay in labor; and 
be could not be forced to labor, unless confined; 
hence it was provided, that he should be con- 
fined to labor, instead of a simple imprisonment 
upon a ca. sa. It was not so much intended as 
a punishment as a means of recovering the pen- 
alty. 

5. In all cases of the breach of the by-laws, 
the prosecution is by an action of debt, and the 
judgment can only be for the fine, penalty or 
forfeiture. 

6. In ordinary cases the execution to enforce 
the payment is a ca. sa., fi. fa., or attachment. 

7. In the case of the inability of a free negro 
or mulatto to pay a fine for the offence of disor- 
derly meeting, it may be by commitment to la- 
bor for a limited time; the difference is' not in 
the judgment, but in the execution. 

8. In all cases the prosecution is for the re- 
covery of the penalty. 

9. A fine or penalty, incurred by the breach 
of a by-law, is a debt, and recoverable as such. 

10. The corporation of Washington has au- 
thority, under its charter, to require security 
for good behavior of persons guilty of grossly 
indecent language or behavior publicly in the 
streets, and to cause them to be confined to la- 
bor, if they refuse, or are unable to give the se- 
curity required; and the justices of the peace, 
individually, have authority to require the se- 
curity, and to commit for want of it, but the in- 
decent language cr behavior must be publicly in 
the streets. 

11. That part of the by-law which requires 
security to be given by persons guilty of sim- 
ple "orofane or indecent language or behavior" 
is not warranted by the charter, and is void; 
but so far as it requires security to be given by 
"disorderly persons" it is valid. 

12. The warrant of commitment should state 
that the party ws"i reoujre I to give the security, 
the amount of the security required, and for 
what period of time, so that it may appear that 
the amount and time were reasonable. 

13. The commitment may be to labor, but not 
to hard labor. 

i [Reported by Hon. William Cranch, Chief 
Judge.] 



This was a writ of habeas corpus, command- 
ing Richard Butt, superintendent of the Wash- 
ington Asylum, to bring up the body of Julia 
Reed with the cause of her commitment and 
detainer; and, upon the return, it appeared 
that she was committed and detained by vir- 
tue of the following warrant: "District of 
Columbia, County of Washington, to wit: To 
L. S. Beck, Constable of the Second Ward 
of the City of Washington, and Richard Butt, 
Intendant of the Washington A'sylum. Where- 
as Julia Reed stands convicted before me, 
the subscriber, a justice of the peace of the 
county aforesaid, on the oath of John W. Dex- 
ter, with being a disorderly person, and hav- 
ing, on the 12th of November, used indecent 
and profane language, on Fourteenth street, 
in the city of Washington and county afore- 
said; and having failed to give security for 
her good "behavior; you are, therefore, hereby 
commanded to take the said Julia Reed into 
your custody, and deliver her, together with 
this warrant, to the intendant of the asylum; 
and you, the said intendant, are hereby re- 
quired and authorized to receive the said 
Julia Reed, and her safe keep at hard labor 
for the space of sixty days from and after 
the date hereof, unless sooner discharged by 
due course of law. Given under my hand 
and seal . this 13th day of November, 1835. 
Samuel Stittinius, Justice of the Peace." This 
warrant was issued under the by-law of the 
corporation of Washington of the 16th of De- 
cember, 1812; by the sixth section of -which it 
is enacted "that all vagrants, idle and disor- 
derly persons, persons of ill fame, persons 
likely to become chargeable to the corporation 
as paupers, persons found begging or drunk 
in or about the streets or loitering in or about 
tippling houses; all suspicious persons, per- 
sons who have no fixed place of residence or 
cannot give a good account of themselves, 
persons guilty of profane or indecent lan- 
guage or behavior, shall, on information made 
before any justice of the peace, as aforesaid, 
by a credible citizen, be required to enter in- 
to security for good behavior, for a reasonable 
time, and indemnify the corporation against 
any charge for their support; and in ease oil 
refusal, or inability to give such security, 
they shall be confined to labor for a time, not 
exceeding ninety days, unless such security 
be sooner given; and the same proceedings 
shall be had against such person or persons 
so offending, for each and every offence." 
This by-law was passed under the supposed 
authority of the sixth section of the amended 
charter of the 4th of May, 1812, which, among 
other things, gives the corporation power and 
authority "to cause vagrants, idle or disor- 
derly persons, all persons of evil life or ill 
fame," &c, and "all who are guilty of open 
profanity or grossly indecent language or be- 
havior publicly in the streets," &c, "to give 
security for their good behavior for a reasona- 
ble time, and to indemnify the city against 
any charge for their support; and in case of 
their refusal, or inability to give such securi* 
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ty, to cause them to be confined to hard labor 
for a limited time, not exceeding one year at 
a time, unless such security should he sooner 
given." 

Mr. Dermott and Mr. Dandridge, for prison- 
er, contended: 

1. That the justice of the peace had no ju- 
risdiction of the offences created by the by- 
laws of the corporation. 

2. That he had no authority to send a white 
person to the asylum; and the commitment 
does not state that the prisoner was a colored 
woman. 

3. That the corporation has no judicial pow- 
ers unless given by the charter, and cannot 
erect judicial tribunals, nor designate certain 

" justices of the peace to execute their by-laws, 
nor exercise any other powers not expressly 
given by the charter, or necessary for the ex-' 
ecution of powers expressly given. 

4. That the warrant of commitment was 
void, because not under seal. 

Mr. Bradley, contra, contended that the 
fines, penalties, and forfeitures under the by- 
laws, were debts, and recoverable like any 
other debts, that is, before a justice of the 
peace, if not exceeding twenty dollars, (which 
was then the limit of his jurisdiction as to 
value,) and before the circuit court when the 
debt exceeded that value; and the magistrate 
acted ministerially in taking security for good 
behavior, &c. 

CRANCH, Chief Judge. By the act of con- 
gress of the 27th of February, 1801, § 11 (2 
Stat 103), the justices of the peace for the 
respective counties in the District of Colum- 
bia, in matters civil and criminal, and what- 
ever relates to the conservation of the peace, 
have all the powers vested in justices of the 
peace, as individual magistrates by the laws 
therein before continued in force, &c, and in 
personal demands to the amount of twenty 
dollars. By the charter of 1802 (2 Stat 195), 
§ 7, the corporation of Washington had power 
to pass by-laws and ordinances upon certain 
subjects, and to impose fines, penalties, and 
forfeitures for the breach of their ordinances; 
and to pass all ordinances necessary to give 
effect and operation to all the powers vested 
in the corporation. And all fines, penalties, 
and forfeitures under twenty dollars, were to 
be recovered before a single magistrate, as 
small debts were by law recoverable; and if 
over twenty dollars, by action of debt in the 
circuit court of the district for the county of 
Washington, in the name and for the use of 
the corporation. These provisons of the first 
charter were continued until 1820. By the 
first section of the charter of 1820, the act 
granting the eharter of 1802, the supplement 
of 1S04, and the amendment of 1812, and all 
other acts, or parts of acts, inconsistent with 
the charter of 1820, were repealed; provided 
that all acts and things done, or which then 
might be done by the corporation in pursu- 
ance of the provisions of the said acts, and I 



not Inconsistent with the provisions of the 
act of 1820, were to remain valid, as if that 
act had never been passed. The charter of 
1802 gave no power to inflict corporal punish- 
ment for the breach of any ordinance; nor did 
the supplementary act of 1804. The sixth 
section of the amendment of the charter in 
May, 1812, authorized the punishment of the 
offence of nightly and other disorderly meet- 
ings of free negroes and mulattoes, by fixed 
penalties, not exceeding twenty dollars for 
any one offence; and in case of inability to 
pay the penalty and costs, authorized confine- 
ment to labor, (not hard labor,) for such rea- 
sonable time, not exceeding six months for 
any one offence, as should be deemed equiva- 
lent to such penalty and costs. It also au- 
thorized the corporation "to cause all disor- 
derly persons," "and all who are guilty of 
open profanity or grossly indecent language 
or behavior publicly in the streets" "to give 
security for their good behavior for a reasona- 
ble time, and to indemnify the city against 
any charge for their support; and, in case of 
their refusal or inability to give such security, 
to cause them to be confined to labor for a 
limited time, not exceeding one year at a 
time, unless such security should be sooner 
given." The same act authorized the punish- 
ment of slaves, for disorderly meetings, by 
whipping or imprisonment The same act of 
1812 first gave the corporation authority "to 
erect and establish workhouses, houses of cor- 
rection and penitentiary buildings" for the 
use of the city. It does not expressly desig- 
nate the manner in which the offence of "open 
profanity, or grossly indecent language or be- 
havior publicly in the streets," shall be ascer- 
tained; nor who shall require the security, 
and commit to the confinement to labor. But, 
by the seventh section of -&xe act, the marshal 
is- to receive and safely keep within the gaol 
for "Washington county, at the expense of the 
city, all persons committed thereto, under the 
sixth section of the act, until other arrange- 
ments should be made by the corporation for 
the confinement of offenders within the pro- 
visions of the said section; and it provides 
"that in all cases where suit shall be brought 
before a justice of the peace, for the recovery 
of any fine or penalty, arising from or incur- 
red for the breach of any by-law or ordinance 
of the corporation, upon the return of nulla 
bona to any fi. fa. issued against the property 
of the defendant or defendants, it shall be the 
duty of the clerk of the circuit court for the 
county of Washington, when required, to is- 
sue a ca. sa. against every such defendant, 
returnable to the next circuit court for the 
county of Washington, thereafter, and which 
shall be proceeded on as in the other writs of 
the kind." 

By the charter of 1820 (section 7) the cor- 
poration is authorized "to impose and appro- 
priate fines, penalties, and forfeitures for the 
breach of their laws or ordinances, and to pro- 
vide for the appointment of inspectors, consta- 
bles, and such other officers as may be neces- 
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sary to execute tlie laws of the corporation." 
But the persons "who are to execute those of- 
fices, are, by the 3d section, to "be appointed 
by the mayor, with the consent of the board 
of aldermen. By the 8th section, the corpo- 
ration has authority "to establish and erect 
watch and work houses, houses of correction, 
and penitentiary and other buildings," to pun- 
ish nightly and other disorderly meetings of 
free negroes and mulattces, by penalties not 
exceeding $20 for one offence; and, if unable 
to pay, to cause the offenders to be confined 
to labor, (not hard labor,) for any time not ex- 
ceeding six calendar months; "to cause all 
who shall be guilty of open profanity, or gross- 
ly indecent language or behavior, publicly in 
the streets, to give security for their good be- 
havior, and to indemnify the city against any 
charge for their support; and in case of their 
refusal or inability to give such security, to 
cause them to be confined to labor until such 
security shall be given; not exceeding, how- 
ever, one year at a time;" "to punish, cor- 
porally, any colored servant or slave for a 
breach of any of "their laws or ordinances, 
unless the owner or holder of such servant or 
slave shall pay the fine in such cases provid- 
ed; and to pass all laws which shall be deem- 
ed necessary and proper for carrying into ex- 
ecution the powers vested by this act, (the 
charter of 1820,) in the said corporation or 
its officers." And by the 9th section, the 
marshal of the District of Columbia is "to re- 
ceive and safely keep, within the gaol of the 
county of "Washington, at the expense of the 
said corporation, all persons committed there- 
to under or by authority of the provisions of 
this act. And in all cases where suit shall 
be brought, before a justice of the peace, for 
the recovery of any fine or penalty arising or 
Incurred for a breach of any law or ordinance 
of the corporation, execution shall and may be 
issued as in all other cases of small debts." 

These are all the provisions of the acts of 
congress which affect the present case; and 
there does not appear to have been given to 
the corporation, by any of its charters, or the 
amendments thereof, any authority, directly, 
to punish a free person, corporally, for the 
violation of its by-laws. They can only im- 
pose fines, penalties, and forfeitures for the 
breach of their ordinances, to be recovered 
as debts. The only case in which labor may 
be added to imprisonment, for non-payment 
of the fine or penalty, is that of a free negro 
or mulatto who has been convicted of being 
present at a disorderly meeting, and who is 
unable to pay the fine; for, if he is able to 
pay, the fine may be collected by the ordinary 
process of execution. If unable to pay in 
money, it was intended, by the charter, that 
he should pay in labor; and he could not be 
forced to labor unless confined. Hence, it 
was provided that he should be confined to 
labor, instead of simple imprisonment upon a 
ca. sa. It was not so much Intended as a 
punishment as a means of recovering the pen- 
alty. A free negro or mulatto, who is able to 



pay his fine, cannot be confined to labor for 
any violation of a by-law of the corporation. 
So, in the case of a violation of a by-law, by 
a colored servant or slave, the magistrate, up- 
on conviction, must give judgment for the fine 
or penalty; and if the owner or holder of such 
servant or slave shall pay the fine, there can 
be no corporal punishment. 

In all eases of breach of the by-laws, the 
prosecution is by an action of debt, and the 
■judgment can be only for the fine, penalty, 
or forfeiture. In ordinary eases, the execu- 
tion, to enforce the payment, is a ca. sa., or 
fi. fa., or attachment; in the case of the inabil- 
ity of the free negro or mulatto to pay the 
fine for the offence of disorderly meeting, it 
may be by commitment to labor, for a limited 
time; and in the ease of a colored servant 
or slave, it may be corporal punishment, if 
the owner or holder will not pay the fine. 
The difference is not in the judgment, but 
in the execution. In all cases the prosecu- 
tion is for the recovery of the penalty. Such 
being the ease, there is no difficulty in sup- 
porting the jurisdiction of the justices of the 
peace, in the recovery of these penalties. 

By the charter of 1S02 (section 7) all the 
fines, penalties, and forfeitures imposed by 
the corporation, if not exceeding $20, (which 
was then the extent of the jurisdiction of a 
justice of the peace, in small debts,) were 
expressly directed to be recovered before a 
single magistrate, as small debts were then, 
by law, recoverable; and if exceeding that 
amount, by action of debt, in this court, in 
the name and for the use of the corporation. 
This provision of the charter was in force 
when the act of the 15th of May, 1S20 (3 
Stat. 183), was passed, and was not repealed 
by the first section of that act, which pur- 
ports to' repeal only such previous acts and 
parts of acts as were inconsistent with the 
provisions of that act, namely, the act of 
15th May, 1820. This provision, designating 
the mode of the recovery of fines, penalties, 
and forfeitures imposed by the corporation, 
and giving jurisdiction to the justices of the 
peace, and to this court, was not only not 
inconsistent with the provisions of the act 
of 1820, but seems to have been recognized 
by that act, as still existing. Thus, by the 
3d. section of that act, the mayor is, ex officio, 
to have and exercise all the powers, author- 
ity, and jurisdiction of a justice of the peace 
for the county of Washington, which would 
seem to be an almost nugatory grant of 
power, if a justice of the peace of the county 
of Washington had no cognizance of the 
breaches of the ordinances of the corporation. 
So, also, in the 9th section, the marshal is re- 
quired to receive and safely keep, within 
the gaol of Washington county, at the ex- 
pense of the corporation, all persons commit- 
ted thereto under the authority of the pro- 
visions of that act; that is, persons who 
might be committed upon ca. sa., or for la- 
bor, or for want of security in cases where 
the charter authorized the corporation to re- 
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quire security. The same section also pro- 
rides, "that in all cases where suit shall be 
brought before a justice of the peace for the 
recovery of any fine or penalty, arising or 
incurred for a breach of any law or ordi- 
nance of the corporation, execution shall and 
may be issued, as in other cases of small 
debts." This last clause is an express recog- 
nition of the powers of the justice of the 
peace, and strongly implies that congress 
believed that the powers given to the justice 
of the peace, by the first charter, still con- 
tinued; for it is not expressly given by any 
of the provisions of- the act of 1S20. This 
inference is strongly corroborated by the 
other provisions just mentioned. Thus, why 
require the marshal to receive persons com- 
mitted, if there was no authority to commit? 
Why give the corporation authority to re- 
quire security from vagrants and others men- 
tioned in the 8th section, if there was no 
magistrate to cite such persons before him, 
to give the security? But if jurisdiction of 
suits for the recovery of these fines and pen- 
alties has not been given to the justices of 
the peace, and to this court, by either of the 
charters, have they not jurisdiction by virtue 
of the powers and jurisdiction conferred by 
the act of the 27th of February, 1801? By 
the fifth section of that act, this court has ju- 
risdiction "of all "cases, in law and equity, be- 
tween parties, both or either of which shall 
be resident or found within the district." 

The question whether a fine, or penalty, or 
forfeiture has been incurred under a by-law of 
the corporation, is as much a case at law as 
a question whether a man has violated his 
contract; and, whether it be a civil or a 
criminal case, it is still cognizable by this 
court, if the amount of the fine or penalty 
is sufficient to sustain the jurisdiction. So 
also a fine or penalty incurred by a breach 
of an ordinance of the corporation, is a debt, 
and could always be recovered at common 
law as a debt; and if the amount be small 
it is a small debt and comes within the juris- 
diction of a justice of the peace; and by the 
eleventh section of the act of the 27th of 
February, 1801, the justices of the peace 
have, in all matters civil and criminal, all 
the powers which justices of the peaee then 
had; "and shall also have cognizance of 
personal demands to the value of twenty dol- 
lars, exclusive of costs." The fine, penalty, 
or forfeiture, incurred by breach of a by-law, 
is a personal demand; and where the amount 
is less than twenty dollars, the act of 27th 
February, 1801, expressly gives the cogni- 
zance to a justice of the peace. So that, 
either under the express provision of the 
charter of 1802, not repealed by that of 1820, 
or under the act of 27th February, 1801, the 
jurisdiction, both of the justice of the peace, 
and of this court, is very clear, so far as con- 
cerns the recovery of fines, penalties, and for- 
feitures, for breaches of the by-laws of the 
corporation, and the commitment for the non- 
payment thereof, and the confinement to la- 



bor in cases of inability to pay, where such 
commitment to labor is authorized by the 
charter. But the case now before the court, 
is not a ease of commitment and confinement 
to labor for inability to pay a fine or penalty 
incurred for a breach of a by-law; it is for 
the failure to give security for good beha- 
vior, by a person whom the magistrate re- 
quiring the security has convicted, upon the 
oath of a witness, of being a disorderly per- 
son; and of having used indecent and pro- 
fane language, on a public street in the city 
of Washington. 

It is contended that the justice of the peace, 
who issued this warrant of commitment, 
had no jurisdiction of the case, and no power 
to commit for that cause. By the eighth sec- 
tion of the charter of 1820, the corporation 
has power and authority to cause "vagrants, 
idle or disorderly persons," "and all who shall 
be guilty of open profanity, or grossly in- 
decent language or behavior publicly in the 
streets," to give security for their good be- 
havior, for a reasonable time, and to indemni- 
fy the city against any charge for their sup- 
port; and in case of their refusal or in- 
ability to give such security, to cause them 
to be confined to labor until such security 
shall be given, not exceeding, however, one 
year at a time. When the corporation has 
exercised the authority thus given them, by 
enacting by-laws and ordinances requiring 
security of such persons, those by-laws and 
ordinances are as much binding upon all per- 
sons within the corporate jurisdiction as if 
congress itself had enacted them for the gov- 
ernment of the whole district If they had 
been thus immediately enacted by congress 
there could have been no doubt that the jus- 
tices of the peace would have had power to re- 
quire the security, and, for that purpose, to 
cite such persons to appear before them, and 
upon their refusal or inability to give the 
security, to cause them to be confined to la- 
bor until such security should be given, not 
exceeding, however, one year at a time. By 
the English statute of 34 Eliz. 3, e. 1, jus- 
tices of the peaee are authorized, "to take 
of all them that be not of good fame, where 
they shall be found, sufficient surety and 
mainprise of their good behavior." Although 
nearly five centuries have elapsed since that 
statute was enacted, the phrase, "not of good 
fame," has never been precisely defined, and 
much has been left to the discretion of the 
magistrate. But by a course of decisions, for 
a period of more than four hundred years, it 
has been extended to persons suspected to be 
■'dangerous, quarrelsome, or scandalous;" 
"those who sleep in the day and go abroad at 
night," "such as keep suspicious company," 
"such as are generally suspected to be rob- 
bers, &c;" "eavesdroppers; common drunk- 
ards," "and all others whose misbehavior may 
be reasonably intended to bring them within 
the meaning of the statute as being contrary 
to good manners; such as haunting bawdy- 
houses with women of bad fame; keeping 
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bad women in his house," &e. This statute, 
with these expositions of it, was in force in 
Maryland on the 27th February, 1801, and 
constitutes a part of the authority and juris- 
diction of the justices of the peace of this 
county, who have been appointed under the 
act of congress of that date. The eighth sec- 
tion of the charter of 1820, so far as it re- 
gards security for good behavior, was evident- 
ly framed upon the statute of Edward 3d, and 
its judicial expositions; and, although some- 
what enlarged, may be considered as substan- 
tially the same. If, then, congress, instead 
of authorizing the corporation of Washington 
to require security in the cases stated in that 
section of the charter, had, itself, required the 
security, the justices of the peace would have 
had jurisdiction to carry the act into effect. 
But the by-law, enacted under the authority 
of the charter, is as valid a law as if it had 
been enacted by congress, and the justices 
of the peace are equally authorized to enforce 
it. That such was the understanding of con- 
gress may be inferred from their not having 
designated any other officer or tribunal to 
require the security and to commit to labor 
for not complying with the requisition; and 
from their having required the marshal to 
receive and safe keep, in the county gaol, all 
persons committed thereto under the author- 
ity of that act; for the provision would have 
been nugatory if there had been no authority 
to commit, nor any person liable to be com- 
mitted. We are, therefore, of opinion, that 
a justice of the peace of the county of Wash- 
ington has authority under the charter, and 
the by-law of the 16th of December, 1812, 
to cause vagrants, &c, to be brought before 
him, and to require security for their good be- 
havior, and to order them to be confined to 
labor, according to the provisions of the by- 
law, so far as they are authorized by the 
charters of 1802 and 1812, and not inconsist- 
ent with the new charter of 1820. The sixth 
section of the by-law of 16th December, 1812, 
was passed under the authority of the sixth 
section of the amended charter of May 4th, 
1812, which authorizes the corporation "to 
cause all disorderly persons," and "all who 
are guilty of open profanity, or grossly in- 
decent language or behavior publicly in the 
streets," to give security, &c. But the by- 
law authorizes the justice of the peace to re- 
quire security of all disorderly persons, and 
persons guilty of profane or indecent lan- 
guage or behavior, although the prafanity 
be not "open," and the language or behavior 
neither "grossly" indecent, nor "publicly;" 
nor "in the streets." That part of the by- 
law which requires security to be given by 
persons guilty of simple profane or indecent 
language or behavior, is not warranted by 
the charter, and is void; but so far as it re- 
quires security to be given by "disorderly 
persons," it is warranted by the charter of 
1812, and is not inconsistent with that of 
1820. 
The warrant of commitment, in the present 



case, states that Julia Reed stands convicted 
before the justice, on the oath of John W. 
Dexter, of being a disorderly person, and 
therefore states a good cause for requiring 
security according to the by-law; and it 
states that she failed to give security for her 
good behavior; but it does not state that she 
was required to give security; nor in what 
sum; nor for what period of time, so that 
it might appear that the sum and time w T ere 
"reasonable," and that she might know what 
security to provide; for the confinement is 
not to be for any number of days or months 
absolutely, but, in the words of the charter 
of 1820, "until such security shall be given, 
not exceeding one year at a time." Nor does 
the warrant state that she refused, or was 
unable to give the security required. 

The commitment also requires the intend- 
ant to keep her at hard labor. This implies 
a degree of labor more severe than that of 
ordinary, moderate, labor, and is not war- 
ranted by the by-law, or the charter. The 
labor was not intended as a punishment, but 
as the means of indemnifying the corpora- 
tion for the expense of maintaining the per- 
son in confinement. For these errors and de- 
fects in the commitment, the court is of 
opinion that the prisoner must be discharged. 

THRUSTON, Circuit Judge, did not entire- 
ly concur in all the views of the subject stated 
m the opinion of the court, particularly in 
regard to the exceptions taken to the form 
and terms of the warrant of commitment. 
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In re REED. 

[6 Biss. 250; i 11 N. B. R. 94; 7 Chi. Leg. 
News, 76.] 

District Court, N. D. Illinois. Nov., 1874. 

Bankruptcy— Proving Ulaim— Statute of Limi- 
tations — Proof of Waiveu. 

1. It seems, that a debt barred by the stat- 
ute of limitations of the state where the bank- 
rupt resides cannot be proved in bankruptcy. 

[Cited in Nicholas v. Murray, Case No. 10,- 
223.] 

2. Less strictness of proof is required to es- 
tablish a promise by the debtor before the bar 
of the statute has attached, than to prove a 
new promise after the debt has become barred. 

3. Interest will not be allowed where the debt 
depends upon the new promise. 

In bankruptcy. This was a re-examination 
of the claim of J. Willard Fox, a creditor of 
said bankrupt [C. W. Reed], whose claim was 
disputed by the assignee. 

A. S. Bradley, for assignee, cited, in sup- 
port of the plea, In re Kingsley [Case No. 
7,819]; In re Hardin [Id. 6,048]; In re Corn- 
wall [Cases Nos. 3,250, 3,251]; Ang. Lim. § 
247, note, and cases therein referred to; Wet- 
zell v. Bussard, 11 Wheat. [24 U. S.] 309; 



i [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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Bell v. Morrison, 1 Pet [26 TJ. S.] 351; Ayers 
v. Richards, 12 111. 14G; Dickerson v. Sut- 
ton, 40 HI. 403; In re Anderson [Case No. 

351]. 

[That the evidence was - not sufficiently 
positive as to the time of the promise or its 
extent, or that the bankrupt admitted under- 
standingly, before his bankruptcy, the re- 
ceipt of the goods, and that nothing had been 
paid; that the evidence is vague and con- 
tradictory as to the new promise, while it 
sufficiently appears that the bankrupt de- 
clined and resisted payment successfully of 
any part of the claim up to the time of his 
bankruptcy. Wetzell v. Bussard, 11 "Wheat. 
[24 U. SJ 315; Bell v. Morrison, 1 Pet. [26 TJ. 
S.] 3G0; Ayers v. Richards, 12 IU. 148; Dick- 
erson v. Sutton, 40 111. 404; In re Anderson 
[supra].2 

McDaid, Wilson & Picher, for creditor, cit- 
ed, against the plea, the opinion of Judge 
Blatchford in Re Ray [Case No. 11,589]; 
In re Perry [Id. 10,998]; and also argued' 
that the running of the statute was arrested 
by bankrupt's acknowledgment, and that a 
suit was brought by the creditor, the result 
of which is not shown by the evidence. That 
the acknowledgment was sufficient, counsel 
cited Wooters v. King, 54 I1L 343. 

BLODGETT, District Judge. I shall al- 
low the defense of the state statute of limita- 
tions by the assignee, to the claim of a cred- 
itor seeking to prove his debt in bankruptcy 
wherever that defense might have "been made 
in a suit in the state where the debtor re- 
sides. From an examination of the law, 
upon which there are, however, conflicting 
decisions, 1 consider the above conclusion to 
be supported by the weight of reason and 
authority, and shall adhere to this decision 
unless the law is otherwise settled by the 
appellate court. 

As to the point of a new promise, I am of 
the opinion that the evidence in this case 
showed an acknowledgment by the debtor 
before the five years had expired, which was 
sufficient to prevent the statute from run- 
ning, and that acknowledgment before the 
bar might be sufficient, although it would 
not amount to a new promise after the debt 
was barred. I shall, therefore, allow the 
claim, without interest, however, as I do not 
consider it a proper case for the allowance 
of interest against the estate. < 

NOTE. The statute of limitations ceases to 
run against the creditor of a bankrupt at the 
commencement of the proceedings in bankrupt- 
cy, and, if not barred at that time, his claim 
may he proved afterwards, though at the time 
of proof it would be otherwise barred. In re 
Eldridge [Case No. 4,331]. A debt barred by 
the statute of limitations of the state in which 
the proceedings in bankruptcy are pending is 
not provable against the estate of the bank- 
rupt, and cannot be -reckoned in computing the 
number necessary to join in an involuntary pe- 
tition. In re Noeson [Id. 10,288]. 

2 [From 11 N. B. R. 94.] 
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[26 Int. Rev. Rec. 35.] 

Circuit Court, D. Massachusetts. June 12, 

1879. 

Navy— Court-Martial — Jurisdiction— Patmas- 
tek's Clehk — Revising Sentence- 
Detached Member op Court. 

1. The clerk of a paymaster in the navy is 
a person in the naval service of the United 
States, and subject to the jurisdiction of a na- 
val court-martial for offences against the arti- 
cles for the government of the navy of the Unit- 
ed States. 

2. The convening officer of a naval court-mar- 
tial has authority to send back to the court, the 
record of the proceedings of the court in any 
trial, with the finding and sentence, for the re- 
consideration of such court as tothe revision of 
the sentence. 

3. A naval general court-martial was con- 
vened for the trial of A. B. and such others as 
should be brought before it. After the sen- 
tence of A. B. was agreed upon, the court sent 
the record of the trial, with its findings and sen- 
tence, to the convening officer for approval, and 
proceeded with other trials,— lasting three days, 
—at the end of which the record, etc., in the 
case of A. B., which had been sent back for a 
revision of the sentence, was taken up, and a 
revised sentence agreed upon, which was duly 
approved by the convening officer. Hdd, that 
the intermission of three days in the trial of 

A. B., the court being occupied with the other 
trials, was no violation of article 45 of the arti- 
cles for the government of the navy. 

4. A naval general court-martial was held for 
the trial of A. B. and of such others as should 
be brought before it. After the sentence of A. 

B. was agreed on and recorded, and the record, 
etc., sent to the convening officer for approval, 
one of the members was detached and another 
officer took his place on the court, which pro- 
ceeded with other trials. At the conclusion of 
these trials, the record in the case of A. B. hav- 
ing come back for revision of sentence, the new 
member left the court, and the former mem- 
ber resumed his seat, and the court then gave a 
revised sentence, which was duly approved by 
the convening officer. Held, that this did not 
make the sentence of A. B. illegal. 

Alvin R. Reed, the petitioner, on the 14th 
April, 1879, filed his petition, duly signed and 
sworn to, in the circuit court, addressed to 
Judge LOWELL, circuit judge, in which he 
complains that he is unlawfully imprisoned 
on the United States ship "Wabash, now in 
the harbor of Boston, and at the navy-yard 
in said Boston, by Captain S. L. Breese, the 
officer in command of the said Wabash, and 
avers that the said S. L. Breese claims to 
restrain him of his liberty, as he is informed 
and believes, by virtue of a certain paper or 
sentence purporting to be a sentence made 
by a naval court-martial, or by virtue of an 
order or warrant issued by the secretary of 
the navy of the United States, based on 
said sentence, which sentence, as he is in- 
formed and believes, is null and void, and 
without authority in law, and in violation of 
his constitutional rights as a citizen of the 
United States, as will more fully appear 
from the record of the proceedings of the 
said court-martial, a copy of which, includ- 
ing a copy of said pretended sentence, is 
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annexed to the petition. Wherefore he 
prays that a writ of habeas corpus may is- 
sue and for other relief, that the complain- 
ant may obtain his liberty. April 17, 1879, 
Captain Breese appeared in court in response 
to the writ, and produced the body of said 
Reed, and, as to the cause of the taking and 
detaining said Heed, answered that he held 
him under an order of the commandant of 
the navy-yard at said Boston, the said Reed 
being under the sentence of a naval general 
court-martial. 

At the hearing, which, in the absence of 
Judge LOWELL on the circuit, was before 
Judge NELSON, of the district court, it ap- 
peared — and there was no dispute as to the 
facts— that June 26, 1878, Rear-Admiral Ed- 
ward F. Nichols, commanding the United 
States naval force on the South Atlantic sta- 
tion, by virtue of authority vested in him by 
section 1624, c. 10, art. 38, of the Revised 
Statutes of the United States, duly ordered 
a naval general court-martial to convene on 
board the United States ship Esses, at 10 
o'clock a. m. on Monday, July 1, 1878, or as 
soon thereafter as practicable, for the trial 
of Alvin R. Reed, paymaster's clerk, United 
States navy, and such other persons as may 
legally be brought before it. In the order 
he named seven officers to constitute the 
court, five of whom were empowered to act, 
and stated further that "no other officers 
than those detailed can be assembled with- 
out manifest injury to the service." The 
seven officers consisted of a commander, five 
lieutenants, and one passed assistant pay- 
master. Captain Robert L. Meade, of the 
United States marine corps, was detailed as 
judge-advocate. 

The court duly assembled at the time and 
place appointed. The accused was brought 
before the court, and being asked, replied 
that he had been furnished with a copy of 
the charges and specifications preferred 
against him, and that he had no exception 
or cause of challenge against the court or 
any member thereof; and, thereupon, the 
judge-advocate and the members of the 
court were duly sworn, and, at the request 
of the accused, counsel that' he named was 
assigned him. The charges and specifica- 
tions were then read aloud in the presence 
and hearing of the accused. The court was 
then closed, and proceeded to consider the 
charges and specifications; and certain al- 
leged errors therein were pointed out by the 
judge-advocate, which required the correc- 
tion of the convening authority. The court 
after discussion decided that they should be 
sent back for correction, and it was then 
opened, and the accused was notified of its 
action, and an adjournment was had until 
the following day. 

The court met July 2d, according to ad- 
journment The judge-advocate handed to 
the court amended charges and specifica- 
tions received from the convening -authority. 
The court was cleared to inspect them, and 



they were found to be legally and specifical- 
ly drawn. The court was then re-opened and 
the accused was asked by the judge-advo- 
cate if he had received a copy of the amend- 
ed charges and specifications, and whether 
he was ready for trial, to which he replied 
that he had received them that morning, and 
respectfully asked until 10 o'clock the next 
morning to prepare himself for trial, which 
request was granted, and the court adjourn- 
ed. July 3d, the court met pursuant to the 
adjournment. The judge-advocate called up- 
on the accused to listen to the charges and 
specifications which were then read aloud in 
his presence and hearing, and being called 
upon to plead thereto, he pleaded in bar of 
trial: First. That all that he did was done 
by him in a clerical capacity, and while per- 
forming the duty assigned him by his su- 
perior and appointing officer, the pay in- 
spector. Second. That the charges, etc., were 
based upon the action of a court of inquiry, 
and that he was not subject to trial except 
upon charges, etc., preferred by his appoint- 
ing officer, the pay inspector. Third. That 
the offences alleged are not cognizable by 
this court, but are offences against the gen- 
eral law of the land and are exclusively cog- 
nizable by the ordinary courts of criminal 
jurisdiction, on proceedings instituted by his 
appointing officer, the pay inspector. Fourth. 
That certain witnesses named are necessary 
to his defence, and that they are beyond 
the reach or control of the court, and that 
no list of witnesses who are to appear 
against him has been .furnished him. Fifth. 
That the amended charges, etc., contain a 
charge not included in the original charges, 
etc. The court was cleared for deliberation 
upon said pleas. It was decided that each 
and all were invalid, and that the trial must 
proceed, and the court was opened and its 
decision announced to the accused. 

The accused then moved the court in writ- 
ing, subscribed and sworn to by him, that 
his trial be postponed because of the absence 
of certain material witnesses for his defence, 
until such time as the said witnesses may 
be summoned, or the navy department be 
heard from on the subject. In this motion 
two witnesses were named, the pay inspector 
before referred to, and the late fleet clerk, 
as "the most important witnesses by whom 
I expect to disprove the charges. They are 
now in the United States and quite beyond 
the power or control of this court, and I 
make this application not to defeat the ends 
of justice, but to secure to myself that jus- 
tice to which every accused person is en- 
titled before the law, civil or military, the 
means of offering proof of innocence, which 
the absence of these witnesses deprives me 
of, and which absence arises through no fault 
of mine, but if any fault thereby exists it 
must be attributed to the convening authori- 
ty." "Another important witness towards 
disproving a part of the charges is W. D. 
Evans, a merchant of Montevideo, Uruguay, 
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without whom I am deprived of most im- 
portant testimony." The court was cleared, 
the motion discussed and forwarded to the 
convening authority, endorsed as a reason- 
able request. The court was then re-opened, 
and adjourned to "the day after tomorrow, 
July 5th," having decided that the fourth 
day of July is a legal holiday. Admiral Nich- 
ols, on the 3d of July, acknowledged to the 
president of the court the receipt of the re- 
quest of the accused for the postponement of 
his trial, stated that the subject-matter was 
of too grave importance to be hastily decided, 
requested the president to inform Mr. Reed 
that his request was under consideration, and 
directed the court to adjourn until the usual 
hour to-morrow. 

The court met on the 4th July, but there 
being no decision by the convening authority 
upon the request of the accused for postpone- 
ment of the trial, adjourned to July 5th, when 
it met again, and the decision of Admiral 
Nichols, refusing the postponement, was re- 
ceived and read aloud in the presence and 
hearing of the accused. The reasons as- 
signed for refusing the postponement were be- 
cause the motion did not set forth sufficiently 
under the rules and regulations how the tes- 
timony was material; and further, so far as 
the evidence of the pay inspector was con- 
cerned, the report of the court of inquiry, up- 
on which these charges against the accused 
were founded; showed that the pay inspector 
was the chief delinquent, and if he was called 
as a witness he could not give his testimony 
without criminating himself, and therefore 
could not be compelled to testify; and, be- 
sides, being a party in interest, he should not 
be permitted to testify. As to the testimony 
of the fleet cleric, the report of the court of 
inquiry did not implicate him to any extent, 
and therefore his testimony could not be ma- 
terial; and as to the testimony of the Mon- 
tevideo merchant, he ' had no authority to 
compel his attendance. 

The trial then proceeded on each week day 
until July 16th, when, the testimony being 
finished, the accused read hjs defence, and 
the judge-advocate submitted the case with- 
out argument During this period one of the 
members, a lieutenant, fell sick and was de- 
tached from the court. There were two char- 
ges against the accused. The first charge 
was "violation of the fourteenth article of 
articles for the government of the United 
States navy" (Rev. St. U. S. p. 278). xo this 
charge there were four specifications. The 
second charge, to which there was but one 
specification, was "paying money to members 
of the crew of the United States flagship 
Hartford, without authority from his com- 
manding officer, and in violation of naval 
regulations." The court was cleared for de- 
liberation, and after full consideration found 
two of the specifications of the first charge 
proved in full, and the other two proved in 
part, and that the accused was guilty of the 
charge. As to the second charge, the court 



found the' specification proved and the ac- 
cused guilty of the charge. The court there- 
upon proceeded to sentence the accused to a 
"fine of 5500 and imprisonment for one year 
in any prison or penitentiary designated by 
the honorable secretary of the navy. If fine 
be unpaid at expiration of his imprisonment, 
to remain in such prison or penitentiary until 
such fine be paid to the government. At the 
expiration of his confinement to be dishonor- 
ably discharged the service of the United 
States. To lose all pay except §50 per month 
during said confinement." The court then 
adjourned until July 17th, when it met, all 
the members (six) being present. The record 
of the previous day was read and approved, 
and the members of the court signed the rec- 
ord of the proceedings, finding, and sentence, 
which was then transmitted to the convening 
authority. 

The record of the general court-martial 
then proceeds to state: "The president of 
the court here presented an order of the 
convoking authority detaching Passed As- 
sistant Paymaster H. T. Stancliff, U. S. 
Navy, from further duty on the court, 
which was read alou3, and P. A. Paymaster 
H. T. Stancliff withdrew." Another- officer, 
Ensign S. O. Lemley, detailed for the duty, 
took his seat as a member of the general 
court-martial. The order of Admiral Nich- 
ols was as follows: "U. S. Flagship Hart- 
ford, Rio de Janeiro, Brazil, 17 July, 1878. 
Passed Assistant Paymaster H. T. Stan- 
cliff, U. S. N., U. S. Steamer Essex, Rio de 
Janeiro—Sir: Upon the completion of the 
trial of Paymaster's Clerk A. R. Reed, U. 
S. N., you will regard yourself as detached 
from duty as a member of the court-martial 
convened on board the U. S. steamer Es- 
sex. Very respectfully, E. T. Nichols, 
Rear-Admiral U. S. N., Comdg. U. S. Naval 
Force on S. A. Station." 

The court then proceeded with the trial of 
Philip Krug, second class boy, United 
States navy, and afterwards with the trial 
of Philip Kincaid, ship's cook, United States 
navy, with which two trials the court was oc- 
cupied the remainder of July 17th, the whole 
of July 18th and 19th, and part of July 20th. 
The record of the court-martial then goes on, 
under date of 3 o'clock p. m., Saturday, July 
20, 1878, as follows: "The court having fin- 
ished the trial of Philip Kincaid, ship's cook, 
U. S. Navy, proceeded to revise the case of 
Alvin R. Reed, paymaster's clerk, U. S. 
Navy. Ensign S. O. Lemley, U. S. Navy, 
not being a member of the court which 
tried A. R. Reed, withdrew temporarily 
from the court, and Passed Assistant Pay- 
master H. T. Stancliff, U. S. Navy, who 
was a member of said court, was called 
into court and took his seat. Whereupon 
the court was cleared, and the president 
produced and read aloud a letter from 
Rear-Admiral E. - T. Nichols, U. S. Navy, 
commanding U. S. naval force on South 
Atlantic station, sending the record In the 
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case of Alvin R. Reed, paymaster's clerk, 
U. S. Navy, back to the court for revision of 
sentence." 

The letter of Rear-Admiral Nichols was as 
follows: 

"U. S. Flagship Hartford, Rio de Janeiro, 
Brazil. 19th July, 1878. Commander W. Schley, 
XI. S. N., President Naval General Court- 
martial, U. S. Steamer Essex—Sir: I have 
carefully examined the record of the court 
in the case of Paymasters Clerk Alvin R. 
Reed, U. S. N., and am of the opinion that 
the finding is in accordance with the evi- 
dence, but regret to be compelled, to differ 
with the court as to the adequacy of the 
sentence. The court is respectfully refer- 
red to section 1624, c. 10, art. 51, tit. 15, 
Rev. St., for its duty in passing sentence. 
In the case under consideration, the sen- 
tence awarded can scarcely be called 'a 
punishment adequate to the nature of the 
offense.' The fine imposed upon Mr. Reed 
is actually paid by the United States, for 
the court grants to him fifty dollars per 
month of his pay while in confinement. 
The sentence also provides that in case the 
fine is not paid at the expiration of the 
term of imprisonment, such imprisonment 
shall continue until the fine is paid. The 
clause in regard to loss of pay is as fol- 
lows: 'To lose all pay except fifty dollars 
per month during said confinement.' Now 
what is implied by 'said confinement?' I 
think its clear meaning to be the confine- 
ment imposed by the court, viz. one year 
and as much longer as he (Mr. Reed) 
chooses to decline paying the fine. It will 
thus be seen that the accused will continue 
to receive fifty dollars per month for an 
indefinite period. In this aspect, of the 
case, the sentence can scarcely be consid- 
ered as a punishment; indeed, it seems 
rather to be in the nature of a reward; but 
I cannot suppose that the court so intend- 
ed, and I am compelled to return the case 
to give the court an opportunity of revision. 
If the court in awarding this lenient sen- 
tence did so on the ground that there were 
mitigating circumstances, or that the ac- 
cused was from any other circumstances 
entitled to merciful consideration, it erred 
against the law. Those members who held 
such opinions had it in their power, under 
the above referred to law, to place their 
opinions on the record, and make their ap- 
peal for clemency to the revising authority 
after 'a punishment adequate to -the nature 
of the offence' had been awarded. The 
court is also respectfully referred to the lat- 
ter part of section 248, p. 47, of 'Orders, 
Regulations and Instructions for the Ad- 
ministration of Law and Justice' for in- 
formation in regard to forfeiture of pay. 
The record is herewith returned for re- 
vision. Very respectfully, Ed. T. Nichols, 
Rear-Admiral U. S. N., Commanding TJ. S. 
Naval Force on S. A. Station." 

The record then goes on to state that "the 



court then proceeded with the revision, and 
ordered the following sentence to be placed 
on the record in substitution for the former 
sentence, which is hereby revoked: 'That 
the said Alvin R. Reed, paymaster's clerk in 
the U. S. Navy, be imprisoned in such place 
as the honorable secretary of the navy may 
designate, for the term of two years; to lose 
all pay which may become due him during 
such confinement, except the sum of ten dol- 
lars per month, this loss amounting to one 
thousand nine hundred and sixty dollars; to 
be fined in the sum of five hundred dollars, 
which fine must be paid before or at end of 
term of confinement; to be detained in con- 
finement without pay until such fine be paid, 
and at the expiration of term of confine- 
ment to be dishonorably discharged from the 
naval service of the United States.' " This 
last sentence was duly signed by the six 
members of the court (including Passed As- 
sistant Paymaster Stancliff) and the judge - 
advocate, and to it was appended the fol- 
lowing recommendation signed by five mem- 
bers of the court, but not signed by the 
president of the court or the judge-advo- 
cate: "We, the undersigned, members of 
the general court-martial for the trial of 
Paymaster's Clerk Alvin R. Reed, U. S. Navy, 
would respectfully recommend him to the 
clemency of the revising power, on the 
ground that he has a wife and young child 
at home, who, we believe, are entirely de- 
pendent upon him for support." The court 
then adjourned until Monday, July 22d, to 
enable the judge-advocate to write up the 
record, at which time it met pursuant to the 
adjournment, and the members "proceeded 
to sign this the record of its revised sen- 
tence." Passed Assistant Paymaster H. T. 
Stancliff here withdrew, and Ensign S. C. 
Lemley, United States navy, came into court 
and resumed his seat as a member. The 
record then states that "the court having 
finished all the business before it, then ad- 
journed at 10:45 o'clock a. m., to await the 
decision of the revising power." 

Under date of July 24, 1878, Admiral Nich- 
ols, in reviewing the proceedings of the court 
and in considering the recommendation to 
clemency by some members of the court, de- 
clined, for reasons given at some length, to 
mitigate the sentence of the court or to rec- 
ommend its mitigation, and concluded the 
record in Reed's case as follows: "The pro- 
ceedings, finding and sentence are approved, 
and Mr. Reed will be sent to the United 
States by the first favorable opportunity," — 
which he signed. 

It was in evidence at the hearing on the 
habeas corpus that Mr. Reed was sent from 
the South Atlantic to Portsmouth, N. H., in 
a government vessel, and was thence trans- 
ferred to the Charlestown navy-yard by order 
of the secretary of the navy, and ordered to 
be confined temporarily on board the receiv- 
ing ship Wabash, at that navy-yard, at the 
present time under the command of the re- 
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spondent, Captain Breese. There was also 
evidence showing that Reed was duly ap- 
pointed paymaster's clerk, and was duly 
qualified and placed upon the muster rolls, 
and had served in that capacity. 

Hon. Geo. S. Boutwell, counsel for the pe- 
titioner, contended that the sentence of 
Reed, under which he was imprisoned, was 
absolutely void; that the court-martial had 
only such authority as was expressly given 
courts-martial by statute, and that the law 
would intend nothing in their favor. Wise 
v. Withers, 3 Oranch [7 U. S.] 337; Ex parte 
Watlrins, 3 Pet. [28 U. S.] 208; Brooks v. 
Adams, 11 Pick. 442. That the court fin- 
ished its duty on the 17th July, when it 
made its findings and passed its first sen- 
tence, and sent its finding and sentence with 
the record to the convening officer. That 
the convening officer, under article 54 of the 
articles for the government of the navy, up- 
on receipt of the record could remit or miti- 
gate the sentence, but that he had no au- 
thority to send back the record for a revi- 
sion of the sentence. That if he could law- 
fully do so in any case, he could not do so 
in this case, because the court that tried the 
petitioner had been dissolved by the with- 
drawal of Passed Assistant Paymaster Stan- 
cliff therefrom and the addition of Ensign 
Lemley thereto; but if this should not be 
held to dissolve the court, that its final ac- 
tion was void because the court had not, as 
required by article 45 of the articles for the 
government of the navy, sat from day to 
day, Sundays excepted, until sentence was 
given, but had done nothing in the case from 
July 17th to July 20th. 

George P. Sanger, United States attorney, 
contended in behalf of the respondent, that the 
petitioner Reed was properly kept by the re- 
spondent as the sentence of the court-martial 
was valid; that the court-martial was properly 
convened and duly organized; that it had ju- 
risdiction over the offences charged against 
the petitioner, because they were within arti- 
cle 14 of the articles for the government of 
the navy, and over the petitioner himself 
because he was, within the intent of that 
article 14, "a person in the naval service of 
the United States;" that it had been de- 
cided that a paymaster's clerk in the navy 
is a person in the naval service of the Unit- 
ed States in the cases of U. S. v. Bogart 
[Case No. 14.61UJ; In re Bogart |ld. 1,5H6J. 
See, also, Thomas' Case [Id. 13,88S], cited 
in The Thales [Id. 13,855]. That the pro- 
ceedings of the court were in all respects 
regular and in due course of law; that the 
admiral had the legal authority to send back 
the records with the findings and sentence 
for revision: (1) Because this power was in 
him as the convening officer of the court- 
martial, by whose command the court was 
called into existence, by whose authority it 
continued to exist, and by whose order it 
was dissolved. Under the constitution the 
congress had authority to establish courts- 
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martial, and when the congress established 
courts-martial, it established them with such 
powers as they possessed at the time of the 
adoption of the constitution. One of these 
powers, according to the unbroken authority 
of text writers on martial law, was the right 
of the convening officer to send back the 
record, findings, and sentence to the court 
for revision. The question had been raised, 
how often he could do it in any one case? 
But his right to send the record, etc., hack 
once for revision was. universally conceded 
by all the text writers, and by the opinions 
of the attorneys general of the United States; 
and there was no controlling authority. 
Dyves v. Hoover, 20 How. [Gl U. S.] 79; 4 Op. 
Atty. Gen. p. 19; 6 Op. Atty. Gen. p. 200; 
MacArthur, Cts. Mart. pp. 126, 136; Ma- 
comb, Cts. Mart. p. 32; Tytler, Mil. Law (by 
James) pp. 169, 388; Sim. Prae. p. 289; 
O'Brien, Mil. Law, pp. 245, 277; De Hart, 
Mil. Law, p. 203; Harw. Nav. Cts. Mart p. 
144; Regulations for the Administration of 
Law and Justice in the Navy, p. 49, §§ 262, 
265. (2) The congress, in article 54 of the 
articles for the government of the navy, rec- 
ognizes this revising power of the conven- 
ing officer as an existing right on his part. 
It only limits his authority in certain mat- 
ters in the revision. He may remit or miti- 
gate, but not commute the sentence; but 
with this limitation his powers on the revi- 
sion of its proceedings are as large as were 
the powers of the convening officer - in the 
practice of courts-martial at the time of the 
adoption of the constitution of the United 
States. (3) By section 1547, Rev. St. U. S., 
the congress adopts and gives the force of 
law to orders, regulations, and instructions 
issued by the secretary of the navy, and the 
regulations of the navy are full of authority 
for the convening officer to send back the 
proceedings for revision. Navy Reg. p. 49, 
§§ 262, 265. There was no irregularity in 
calling back Mr. Stancliff. His duty on the 
court for the trial of Reed did not end until 
after the trial was completed; and that trial 
was not finished until final sentence had 
been imposed, and the proceedings approved. 
Nor were the provisions of article 45 dis- 
obeyed, as urged by the counsel for the peti- 
tioner. The court-martial was a "general" 
one, and it continued in session from day to 
day for the trials of Krug and Kincaid, 
from July 17th to July 20th. 

After the hearing, the counsel for the peti- 
tioner stated to the court that he had heard 
of a recent opinion of the attorney general 
of the United States which might apply to 
this case, and asked the court to withhold 
Its decision until he had obtained that opin- 
ion, and, if found applicable, would present 
it to the court; and his request was granted. 
May 20th, counsel for the petitioner present- 
ed to the court the opinion of the attorney 
general of the United States, dated May 15, 
1878 [16 Op. Atty. Gen. 13], to the effect that 
civilian clerks of quartermasters in the army, 
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and superintendents of national cemeteries, 
are not amenable to the jurisdiction of courts- 
martial, and claimed that the principle of that 
opinion was decisive of this law, as sections 
1376. and 1377 of the Revised Statutes of the 
United States, giving the personnel of the 
pay corps of the navy, do not mention clerks 
to paymasters— precisely as sections 1132 to 
1139, establishing the quartermaster's depart- 
ment in the army, do not mention civilian 
clerks to quartermasters. 

The United States attorney contended: 
That the opinion of the attorney general, 
without questioning its authority, did not 
apply to the present case. The opinion is 
that civilian clerks to quartermasters in the 
army are not subject to court-martial, be- 
cause they are not a part of the armies of the 
United States, to which alone the articles of 
war apply, and that they do not form a part 
of the army, because they are not named in 
the statutes denning of what the army shall- 
be composed. From this opinion it necessa- 
rily follows that if they had been mentioned 
in those statutes, with the other officers, 
they would be considered part of the army 
and would be subject to court-martial. 
Therefore, it is an opinion in favor of the 
proposition that the petitioner Reed was, 
and is, a person in the naval service of the 
United States, and subject to court-martial, 
because the evidence shows that he was duly 
appointed and qualified as paymaster's clerk 
and served as such, and the following stat- 
ute provisions make them a part of the na- 
vy: Section 1386, p. 248, Rev. St. authorizes 
the appointment of clerks to paymasters in 
the navy, subject to the limitations named in 
section 13S7. Section 1410 shows that they 
are appointed officers, not being commis- 
sioned officers, nor warrant nor petty offi- 
cers. Section 1556 establishes their pay, and 
section 4695 gives them a pension for total 
disability. The navy regulations of 1S65 
(pai-agraph 5) classed paymaster's clerks as 
staff officers, and gave them assimilated rank 
with midshipmen. The navy regulations of 
1870 (section 891) provide for the manner of 
appointment, which was followed precisely 
in this case. 

NELSON, District Judge. This is a peti- 
tion for a writ of habeas corpus to Captain 
S. L. Breese, in command of the United States 
ship Wabash, in Boston harbor, who holds 
the prisoner in custo.dy under a sentence of 
a naval court-martial. It appears by the re- 
turn of the writ, and the other evidence, that 
a naval general court-martial was convened 
on board the United States ship Essex, in 
the harbor of Rio Janeiro, on the first day of 
July, 1878, by order of Rear-Admiral Edward 
T. Nichols, commanding the naval forces of 
the United States on the South Atlantic sta- 
tion, for the trial of the prisoner, a paymas- 
ter's clerk of the navy, attached to and serv- 
ing on board the flagship Hartford, upon 
charges and specifications preferred against 



him for alleged violations of article 14 of 
the articles for the government of the navy. 
Rev. St. U. S. art. 14, § 1S24. The prisoner 
was tried and found guilty of the offences 
charged against him, and was sentenced by 
the court to "a fine of five hundred dollars 
and imprisonment for one year in any prison 
or penitentiary designated by the honorable 
secretary of the navy; and if fine be unpaid at 
expiration of imprisonment, to remain in such 
prison or peniteatiary until such fine be paid 
to the government; at the expiration of his 
confinement to be dishonorably discharged 
from the service of the United States; to 
lose all pay except fifty, dollars per month 
during such confinement." The record of the 
proceedings having been made up and trans- 
mitted to Rear-Admiral Nichols, that officer 
refused to confirm the sentence, and returned 
the record to the court for revision of sen- 
tence, and at the same time, by a letter ad- 
dressed to the court, called attention to sec- 
tion 1624, art. 51, of the Revised Statutes, 
which provides that "it shall be the duty of 
a court-martial in all cases of conviction to 
adjudgea punishment adequate to the nat are 
of the offence," and suggested that the sen- 
tence imposed was not sufficiently severe to 
meet the requirements of that article. The 
court thereupon proceeded to revise the case, 
revoked the former sentence, and in substi- 
tution therefor sentenced the prisoner to 
"be imprisoned in such place as the honorable 
secretary of the navy may designate for the 
term of two years, to lose all pay which 
may become due him during such confine- 
ment, excepting the sum pf ten dollars a 
month, this loss amounting to one thousand 
nine hundred and sixty dollars; to be fined 
in the sum of five hundred dollars, which 
sum must be paid before or at the end of 
term of confinement. Should such fine not 
be paid at end of term of confinement, to be 
detained in confinement without pay until 
such fine be paid, and at expiration of term 
of confinement to be dishonorably discharged 
from the service of the United States." The 
record was again forwarded to Rear-Admiral 
Nichols, and the new sentence was confirmed 
by him. The prisoner is now held in the 
custody of CaDtain Breese under this sen- 
tence. 

The prisoner claims that the proceedings 
of the court-martial are void, and his impris- 
onment under its sentence illegal, for two 
reasons. 

The first reason assigned is, that as pay- 
master's clerk he was pot in the naval serv- 
ice of the United States, within the meaning 
of article 14 of the articles for the govern- 
ment of the navy (Rev. St. U. S. art. 14, § 
1624), and therefore not liable to be tried by 
court-martial upon the charges preferred 
against him. This point has been deter- 
mined adversely to the prisoner by the Unit- 
ed States district court for the Eastern dis- 
trict of New York,— U. S. v. Bogart [Case No. 
14,616],— and by the circuit court of the 
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"United States for the Ninth circuit,— Bogart's 
Case [Id. 1,596]. Under the statutes provid- 
ing for the organization of the navy, and 
the regulations for the government of the 
navy adopted by the secretary of the navy, 
paymasters' clerks form a part of the pay 
corps of the navy. They receive their ap- 
pointment from the secretary of the navy or 
the commander of the vessel on which they 
serve. They are required to accept their 
appointment by letter, binding themselves 
to be subject to the laws and regulations for 
the government of the navy, and to the dis- 
cipline of the vessel, and to serve until regu- 
larly discharged. Their compensation is 
fixed by the statutes relating to the navy, 
and is paid from the naval appropriations, 
and their names are entered upon the navy 
muster rolls and pay rolls. Their duties are 
performed on board vessels of war or at 
naval stations, and relate to the administra- 
tion of the funds of the navy department. 
In case of disability they are entitled" to 
pensions as naval officers. In all essential 
particulars they belong to, and form a part 
of, the navy of the country, and must be re- 
garded as subject to its rules and regulations. 

For these reasons, which are the same 
given for the decisions of the court in the 
cases above cited, the conclusion upon the 
first point is that the prisoner was in the 
naval service of the United States within the 
meaning of article 14, and was liable to be 
tried, convicted, and sentenced by a naval 
general court-martial. Rev. St U. S. §§ 1376- 
1389, 1556, 4695. 

The second reason assigned is that Rear- 
Admiral Nichols had no authority to send 
back the proceedings to the court-martial for 
a revision of sentence, and consequently the 
second sentence was illegal. It was said by 
Attorney-General Legare in 1842, in an opin- 
ion reported in 4 Op. Atty. Gen. 19, that, "in 
military courts-martial, the power of the 
commander by whom they have been con- 
vened, to direct them, in the event of dis- 
approval, to revise their sentence and re- 
consider the proceedings, has never been 
doubted; and is rested solely upon the 
ground that the sentences of such courts are 
not to be put in execution until approved by 
that commander;" and he decided in that 
case that the president might order a naval 
court-martial to reconsider its judgment 
whenever, according to the statute, his previ- 
ous sanction is necessary for the execution 
of the judgment. The same question was 
again under consideration by Attorney Gen- 
eral Cushing in 1853, in the case of Captain 
Voorhees, and in an elaborate and exhaust- 
ive opinion, reported in 6 Op. Atty. Gen. 201, 
the learned attorney-general shows beyond 
all question that by the well-settled princi- 
ples of the military law, it is within the 
power of the authority appointing a court- 
martial, both in the army and navy, before 
the court has actually been dissolved, to or- 
der the case back for revision of sentence. 1 



In that opinion he says: "It is laid down as 
a thing not open to controversy, in all the 
books of military law, that the superior au- 
thority may order a court martial to reas- 
semble to revise its proceedings and sen- 
tence;" and "the power of ordering a case 
back to court martial for revision, must be 
conceded as indubitably existing, both as to 
the army and the navy of the United States;" 
and his opinion is fully sustained by the 
numerous authorities upon military law 
which he cites. He shows that a revisal by 
court-martial is not a case of new trial at 
the instance of the government, and until 
the sentence of the court is approved or dis- 
approved, the case still remains sub judice. 
He clearly proves that the general rules of 
the military law have been adopted in this 
country, and are applicable to the proceed- 
ings of courts-martial both in the army and 
navy. Indeed, it was conceded at the hear- 
ing by the learned counsel for the prisoner 
that the practice now complained of has pre- 
vailed both in the army and navy since the 
foundation of the government. 

By the act of July 14, 1862, c. 164, § 5 ([12 
Stat. 565]; Rev. St. U. S. § 1547), it is pro- 
vided that "the orders, regulations, and in- 
structions heretofore issued by the secretary 
of the navy be, and they are hereby, recog- 
nized as the regulations of the navy depart- 
ment, subject, however, to such alterations as 
the secretary of navy may adopt, with the 
approbation of the president of the United 
States." Under the authority of this act, 
certain "Orders, Regulations and Instructions 
for the Administration of Law and Justice 
in the United States Navy," were issued by 
the secretary of the navy in April, 1870, with 
the approval of the president, and have ever 
since been in force. They contain the fol- 
lowing provisions: 

"Sec. 261. No sentence of a general court- 
martial can be carried into execution until 
after the whole of the proceedings have been 
laid before the officer who appointed the court, 
or, according to the circumstances of the 
case, shall have been submitted, through the 
secretary of the navy, to the president of the 
United States for his confirmation and or- 
ders." 

"Sec. 262. The authority who ordered the 
court is competent to direct it to reconsider- 
its proceedings and sentence, for the purpose 
of correcting any mistake which may have 
been committed." 

"See. 263. It is not in the power of the re- 
vising authority to compel a court to change 
its sentence, when, upon being recommended 
by him, they have refused to modify it, nor 
directly or indirectly to enlarge the measure 
of punishment imposed by sentence of court- 
martial." 

"Sec. 264. The proceedings must be sent 
back for revision before the court shall have 
been dissolved." 

The fifty-third article for the government 
of the navy is as follows: "Art 53. No sen- 
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tence of a court-martial, extending to the 
loss of life, or to the dismissal of a commis- 
sioned or "warrant officer, shall be carried in- 
to execution until confirmed by the presi- 
dent. All other sentences of a general court- 
martial may be carried into execution on 
confirmation of the commander of the fleet, 
or officer ordering the court." 

A paymaster's clerk is neither a commis- 
sioned nor a "warrant officer, but holds bis po- 
sition by appointment. The first sentence 
was disapproved by the commander of the 
fleet, and the proceedings were returned to 
the court-martial before it was dissolved. 
The proceedings of the court-martial and the 
action of Rear-Admiral Nichols seem to have 
been in exact accordance with the statutes 
and regulations of the navy, and to be fully 
justified by the principles of military law, as 
well as by the well-settled usage of the army 
and navy departments of the government- 

An order is to be entered discharging the 
writ and remanding the prisoner to the cus- 
tody of Captain S. L. Breese. Ordered ac- 
cordingly. 

[NOTE. This matter has since been heard 
by the supreme court of the United States, and 
the decision of Judge Nelson was sustained.] 



Case Mo. 11,637. 

In re REED. 

[1 N. B. R. 1; i Bankr. Reg. Supp. 1; 24 Leg. 
Int. 196; 6 Int. Rev. Rec. 21.] 

District Court, S. D. New York. June 12, 1867. 

Injunction — Proceedings in State Cookt — 

Bankruptcy. 
The United States district court, sitting in 
bankruptcy, has power, by injunction, to stay 
proceedings in the state courts against a bank- 
rupt. 
[Cited in Re Wright. Case No. 18.065; Re 
Mallory, Id. 8,991; Re Brinkman, Id. 1,884.] 

[In bankruptcy.] 

2 [F. G. Nye, for petitioner, filed the follow- 
ing petition: "To the Hon. Samuel Blatch- 
ford, Judge of the District Court of the Unit- 
ed States for the Southern District of New 
York; The petition of Horatio Reed, of the 
city and county of New York, respectfully 
represents tbat your petitioner, on the 7th day 
of June, 1867, duly filed bis petition in bank- 
ruptcy in tne office of the clerk of said court; 
that one of the debts contained in the sched- 
ule annexed to said petition is a judgment re- 
covered in the supreme court of the state of 
New York, for the city and county of New 
York, by Walter S. Vose, and James F. 
Joyce, against your petitioner, on the 18th of 
August, 1860, for $1,103.78, and that an order 
was entered in said action on the 24th day 
of May, 1867, requiring your petitioner to ap- 
pear before one of the justices of said court, 
on the 4th day of June, 1867, and such further 

i [Reprinted from 1 N. B. R. 1, by permis- 
sion/! 
2 [From 24 Leg. Int. 196.] 



days as said court should name, and make 
discovery on oath concerning his property; 
that your petitioner has duly appeared in 
obedience to said order, and said examination 
has been adjourned until this 12th day of 
June, 1867, at 1 o'clock in tihe afternoon; that 
your petitioner has applied to the attorney 
of said Vose & Joyce named in said order for 
an adjournment of said examination appoint- 
ed for 1 o'clock today, and acquainted said 
attorney with the due filing of his said peti- 
tion in bankruptcy, and showed said attor- 
ney said certificate thereof, but said attor- 
ney has refused to adjourn said examination. 
Wherefore your petitioner prays that an or- 
der of this court may be entered staying 
proceedings under said order for examina- 
tion, and all proceedings in said cause on the 
part of said judgment creditors, and their 
attorneys, until the question of your peti- 
tioner's discharge in bankruptcy shall be de- 
livered, and for sueh further or other order 
in the premises as to the court shall seem 
meet."] 2 

On a petition for a stay of proceedings in 
the state courts against the said Reed, 
BLATCHFORD, District Judge, established 
a precedent for a liberal construction of sec- 
tion 21 of the bankrupt act [of 1867 (14 Stat. 
526)] by issuing an order as follows: 

"The petitioner in this case having, on the 
7th day of June, 1867, duly filed his petition 
in bankruptcy in the office of the clerk of 
this court, for the purpose of obtaining the 
benefit of the act of congress, approved ' 
March 2, 1867, entitled 'An act to establish a 
uniform system of bankruptcy throughout 
the United States,* and it appearing, to the 
satisfaction of this court, that Walter S. 
Vose and James F. Joyce obtained a judg- 
ment in the supreme court, state of New 
York, against the said Horatio Reed, on the 
18th day of August, 1S60, for the sum of 
Sl,103.78 damages and costs; and that an 
execution upon said judgment against the 
property of the said Horatio Reed has been 
duly issued and returned wholly unsatisfied, 
and that the said judgment is a debt provable 
under the said act, and that proceedings are 
now pending on said judgment in the said 
supreme court, by means of an order for the 
examination of the said Reed as a judgment 
debtor, issued on the 24th day of May, 18G7, 
by the Hon. Josiah Sutherland, one of the 
justices of the said court. Now, therefore, 
it is hereby ordered that all proceedings un- 
der the said order, and all further proceed- 
ings upon the part of the plaintiffs in the 
said judgment, upon the said judgment, be, 
and the same are hereby upon the applica- 
tion of the said Horatio Reed, stayed to 
await the determination of this court in bank- 
ruptcy, on the question of the discharge of 
the said Horatio Reed, under the said act, 
until the question of his discharge thereunder 
shall have been determined by this court." 

2 [From 24 Leg. Int. 196.] 
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Case No. 11,638'. 

In re REED. 

[2 N. B. R. 9 (Quarto, 2).] i 

Circuit Court, N. D. Ohio. 1868. 

Bankruptcy — Questions Arising in Progress op 
Case— Appeal— Review. 
An appeal is not the proper method to take a 
question arising in the progress of a case in 
bankruptcy into the circuit court; it should be 
by a petition addressed to the circuit court, 
stating clearly and specifically the point or 
question decided in the district court; that the 
petitioner is aggrieved thereby, and praying 
the circuit court to review and reverse the de- 
cision of the court below. 

[Cited in Littlefield v. Delaware & H. Canal 
Co., Case No. 8,400.3 

This case came into the circuit court upon 
an appeal from the district court. [Case un- 
' reported.] The district court had decided 
that the opposing creditor could not properly 
file objections to the final discharge of the 
bankrupt, until he had proven his debt. The 
question is now upon a motion to dismiss 
the appeal. 

HELD BY THE COURT (SWAYNE, Cir- 
cuit Justice, and SHERMAN, District Judge) 
that appeal is not the proper method to take 
a question arising in the progress of a case 
in bankruptcy into the circuit court. That 
an appeal upon such a question is not pro- 
vided for by the bankrupt act. That the 
only way that the circuit court can exer- 
cise its supervisory jurisdiction in such cas- 
es, is by a petition addressed to the cir- 
cuit court, stating clearly and specifically 
the point or question decided in the district 
court; that the petitioner is aggrieved there- 
by, and praying the circuit court to review 
and reverse the decision of the court below. 
When the adverse party was duly notified 
of the pendency and prayer of the petition, 
and of the day assigned for the hearing, the 
circuit court would immediately hear and 
decide the case and send its decision to the 
district court for such further action as it 
should direct; that the bankrupt act should 
be construed liberally, and every facility 
should be given by the courts to facilitate 
and simplify the proceedings under it; that 
the circuit court would hear and act on such 
petitions, in chambers or elsewhere. 



Case No. 11,639. 

In re REED. 
[12 N. B. R, 390; 1 N. Y. Wkly. Dig. 100.] 2 

District Court, D. Massachusetts. 1875. 
Bankruptct— Books op Account— Invoice-Book. 
A retail dealer in groceries who keeps no in- 
voice-book, but keeps all his invoice-bills care- 
fully together, so that a complete account of 
all goods received by him can be made out from 

1 [Reprinted by permission.] 

2 [Reprinted from 12 N. B. R. 390, by permis- 
sion. 7 N. Y. Wkly. Dig. 100, contains only a 
partial report.] 
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them (the other customary books being also 
kept), keeps proper books of account. The 
auestion of book-keeping is a question of fact 
in each case. 

[Cited in Re Graves, 24 Fed. 554.] 

[Cited in Re Howard, 59 Vt. 594, 10 Atl. 719.] 

[This -was a petition for discharge, by J. 
K. P. Reed, a bankrupt.] 

J. L. Nichols and George W. Searle, for ob- 
jecting creditors. 

L. B. Thompson and E. T. Luce, for bank- 
rupt. 

LOWELL, District Judge. I do not find 
that the objecting creditors have made out 
that the bankrupt concealed money from the 
assignee. There are many cases in which it 
is somewhat difficult to understand what has 
become of the property the bankrupt has 
had, or has represented himself to have, not 
long before the bankruptcy. In some in- 
stances the suspicious circumstances may be 
so strong as to authorize the court to find 
a concealment of money, or property had 
been recently turned into money. But such 
a case is not made out here. With regard to 
books of account, the objection is that the 
defendant kept no invoice-book. The busi- 
ness was that of a wholesale dealer in liq- 
uors, and a retail dealer in groceries, the 
former being the larger. In that business, 
he was obliged by a law of the United States 
to keep, and did keep, an invoice-book; in 
his retail grocery business he kept none; 
but he testifies that he kept all his invoices 
carefully together, and that a complete ac- 
count of all goods received by him can be 
made out from those files. It was in evi- 
dence that retail grocers do not usually keep 
an invoice-book. The question of book-keep- 
ing is a question of fact in each ease, and 
depending somewhat upon the nature and 
account of the business, and other circum- 
stances. There are tradesmen who could 
hardly be expected to keep any items of 
their business; for instance, peddlers, and 
retail sellers of liquor by the glass, etc. 
Upon the whole, I think the objection is not 
made out Discharge granted. 



Case No. 11,640. 

In re REED. 

[21 Vt. 635; 3 N. Y. Leg. Obs. 262.] 

District Court, D. Vermont. Oct. Term, 1844. 

Bankruptct— Attachment— Lien — Discharge- 
Giving Quitclaim Deed. 

1. An attachment of property upon mesne 
process, if perfected by judgment and levy, is a 

rJ 1 '-!^ 1 ^ «* pro £&tf d h ? the bankrupt act 
[of 1S41 (5 Stat. 440)]; and it is immaterial, 
whether the judgment is recovered before, pend- 
ing, or after, the proceedings in bankruptcy. 

v?Y. And , where tn e property of a bankrupt, 
both real and personal, was subject to an at- 
tachment upon mesne process at the time he 
filed his petition to be declared a bankrupt, it 
was hdd no objection to his discharge, that he 
consented, that the personal property might be 
sold upon the mesne process, under the stat- 
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ute of this state, or that he confessed judgment 
in the suit,— it appearing that the debt was 
bona fide, — or that he executed to the credit- 
or a quitclaim deed of his interest in the real 
estate,— it appearing, that the real estate was 
previously incumbered by mortgage to nearly 
its entire value. 

This was an application by Timothy Reed, 
a bankrupt, for a discharge. 

PRENTISS, District Judge. Three objec- 
tions are interposed to the allowance of a 
discharge to the bankrupt. The first alleges 
a fraudulent concealment of property, by 
wilfully omitting to insert in his schedule 
several articles of personal property, partic- 
ularly enumerated and specified. This ob- 
jection requires no farther notice, than to 
say, that it Is not supported by the proofs. 

The second and third objections may be 
considered together; the one alleging vari- 
ous fraudulent conveyances and transfers, 
without any adequate or valid consideration, 
to certain individuals named in the objec- 
tions, of real and personal estate to a large 
amount, within the second clause of the sec- 
ond section of the bankrupt act; tbe other 
alleging the giving of fraudulent preferences 
to the same persons, by the conveyances and 
transfers of the same property, within the 
first clause of the same section of the act. 
- It should be observed here, for the sake of 
proper discrimination and distinctness, that 
much of the testimony taken in the case, 
which, by the by, is quite voluminous and 
presents a variety of transactions, has no 
direct application to any of the questions 
arising out of either of the objections. The 
inquiry, by the rules and practice of the 
court, is limited to such transactions, as are 
embraced in the objections, and to them the 
testimony should, regularly and properly, 
have been confined. At any rate, all beyond, 
if not wholly irrelevant to the matters in 
issue, cannot be considered as having any 
other purpose or effect, than the general one, 
to show the state and condition of the bank- 
rupt's affairs at the time the conveyances 
and transfers were made, which form the 
stated grounds of objection. 

Passing by, then, such of the testimony as 
appears to have no direct bearing upon the 
objections, the material facts, necessary to 
be adverted to, are these: On the 10th of 
January, 1842, after the bankrupt law was 
passed, but before it went into operation, the 
several persons mentioned in the objections, 
being creditors of the bankrupt, instituted 
suits on their respective debts and attached 
all the real and personal estate of the bank- 
rupt, being the same estate alleged in the 
objections to have been conveyed and trans- 
ferred to them. The suits were instituted 
for the joint benefit of the several attaching 
creditors, under an understanding, that the 
avails of the property attached should be 
divided among them in proportion to their 
respective debts; and without, as some of 
the creditors who have been examined as 



witnesses say, the procurement of the bank- 
rupt, or any concert whatever with him. 
The personal property, thus attached, con- 
sisted of horses, cattle, sheep, hay, grain and 
farming utensils, and was sold by the attach- 
ing officer at public auction, after being reg- 
ularly advertised, on the twenty seventh of 
January, before judgment, with the consent 
of the bankrupt and the creditors, in writ- 
ing; and the avails of the property so sold - 
were afterwards apportioned among the sev- 
eral creditors, according to the understand- 
ing existing between them, judgments being 
obtained for the debts in suit by confession. 
The bankrupt, on application of the credit- 
ors, quitclaimed to them all his interest iu 
the real estate attached, consisting of an 
equity of redemption, worth, according to the 
estimate made, about $186. 

The testimony is very full to show, that 
the attaching creditors were bona fide credit- 
ors to an amount greatly exceeding both the 
proceeds of the personal property and the 
value of the interest in the real estate; and, 
from the facts proved, there can be no doubt 
of the integrity or fairness of the transac- 
tions, considered independent of the bank- 
rupt law, although the creditors thereby ob- 
tained a preference. Whether the transac- 
tions constitute such a preference as the law 
forbids is the question which remains to be 
considered. 

As the bankrupt, at the time of the attach- 
ments, was deeply insolvent, his real estate 
being incumbered by mortgages to a heavy 
amount, and owing, as he did, other debts 
far beyond his means of payment, the case 
would be a clear one against him, if there 
were any evidence of collusion between him 
and the attaching creditors, or such collusion 
could be fairly inferred from the transactions 
themselves. But instead of there being any 
such evidence, or any such inference being 
allowable, the testimony shows, that the at- 
tachments were wholly and exclusively at 
the instance of the creditors, and that the 
proceeding on their part was really and alto- 
gether adverse. We have only to consider, 
then, the nature and extent of the right ac- 
quired by the creditors by virtue of the at- 
tachments, and the effect of the bankrupt's 
consent to the sale of the personal property 
before judgment, and of his quitclaim of his 
interest in the real estate, connected with 
the fact of his confessions of judgment in 
the suits. 

I have no disposition to enter into any far- 
ther discussion of the question, whether an 
attachment is a lien within the saving clause 
of the bankrupt act. That question has been 
already sufficiently discussed by the courts 
of the United States, here and elsewhere, and 
must be considered as settled, in this district 
at least, by the cases of Downer v. Brackett 
[Case No. 4,043], Haughton v. Eustis [Id. 
6,224], and In re Rowell [Id. 12,095]. These 
decisions have been followed by a decision 
of the supreme court of this state, to the 
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same effect, made in December last, but not 
jet reported, and by a corresponding deter- 
mination of the supreme court of New 
Hampshire in the case of Kittredge v. War- 
ren [14 N. H. 509]. The concurrence, in these 
two states, of their highest courts, upon the 
same question, composed, as the court in 
each state is, of judges of large experience, 
sound judicial discretion, and acknowledged 
learning and ability, whose opinions are en- 
titled to great weight upon any question, and 
especially upon one depending mainly upon 
local law, such as the nature and effect of 
an attachment, would seem to be confirma- 
tion, quite sufficient, of the decision first 
made upon the question in this court and 
afterwards affirmed in the circuit court 
Still, however unnecessary or uncalled for it 
may be, I will advert in a very few words 
to one or two isolated points, intending by 
no means to go into the general argument. 

It is said, that an attachment is a condi- 
tional, contingent lien, dependent* on the 
judgment in the action, and, being thus con- 
ditional and contingent, it is not a lien with- 
in the meaning of the bankrupt law. It is 
true, that an attachment is dependent for 
its final effect on the result of the suit and 
other proceedings to be had; and so far, and 
in that sense, the lien is conditional and con- 
tingent But it is not on that account any 
the less an absolute and fixed lien. By the 
term "absolute," I do not mean that the lien 
is unconditional, but that it is complete and 
perfect, as a lien, during its continuance, as 
much so as a lien by judgment, or any other 
lien. It is created by the attachment, and 
■derives its force and efficacy from the at- 
tachment. It exists anterior to, distinct 
from, and independent of the judgment and 
is for the express and specific purpose of 
giving to the creditor a security for his debt 
in advance of the judgment A judgment, 
to be sure, is necessary, to enable the cred- 
itor to avail himself of the benefit of the 
lien, and so is an execution; but the lien is 
■created and exists anterior to either, and is 
perfect and. valid as a lien or security ab 
initio, and must remain so until the creditor 
has failed to obtain judgment, or to levy 
his execution within the time prescribed by 
law, or the judgment is satisfied by pay- 
ment. No lien whatever upon property is an 
absolute indefeasible interest in the prop- 
erty, but all liens are in their nature de- 
feasible. A mortgage is a conditional lien, 
or security, defeasible by payment So a 
lien by bottomry is in the highest sense con- 
ditional and contingent, being dependent for 
its effect on the return of the ship. If the 
ship return, the lien becomes effectual; if 
the ship fail to return, the lien is ineffectual. 
It is admitted by all, that the lien by bot- 
tomry is within the saving provision of the 
bankrupt act; and yet it is not only condi- 
tional, but requires, as a mortgage also does, 
the aid of a judicial decree and process to 
enforce it . 



(Case No. 11,640) REED 

In Re Cook [Case No. 3,152], a distinction 
is assumed to exist between the case of a 
lien by attachment before judgment, and the 
case of a lien by attachment after judgment 
It is there held, that, where judgment has 
been obtained before the commencement of 
the proceedings in bankruptcy, the lien is 
valid and wholly unaffected by the bank- 
ruptcy. But how can that be, unless the 
lien, as a lien, is saved by the act; and if it 
be saved, it is quite immaterial, whether the 
judgment is recovered before, pending, or 
after the proceedings in bankruptcy. It 
seems to be supposed, and, indeed, is dis- 
tinctly asserted by the court, that by the 
judgment the nature of the lien is altered 
and changed, so that the right of the cred- 
itor under the attachment, from being condi- 
tional and contingent, becomes, by opera- 
tion of the judgment, fixed and absolute; 
that is, as I understand it, unconditional, 
certain and settled. Now I am unable to 
see, why the lien is not conditional and con- 
tingent a& well after judgment, as before. 
The judgment, it is true, ascertains the debt, 
but the judgment is only one step in the 
proceedings. The lien is still dependent, for 
ultimate effect, on another and farther con- 
dition. The execution must be taken out 
and levied upon the property, if personal 
estate, within thirty days, and if real es- 
tate, within five calendar months, after 
judgment; and unless it be so levied, the at- 
tachment is dissolved. It can make no dif- 
ference, therefore, that judgment has been 
recovered, if the execution is not levied be- 
fore the filing of the petition in bankruptcy; 
for in such case the execution upon the judg- 
ment may be set aside, when the certificate 
of discharge is granted, on the application 
of the bankrupt or the assignee, unless the 
attachment, of itself, irrespective of the 
judgment, is held to be a lien, which is 
saved and protected by the act If the at- 
tachment be not such a lien, then nothing 
short of a levy of the execution on the prop- 
erty attached, before the filing of the peti- 
tion in bankruptcy, would give the creditor 
any absolute or valid right, and the result 
would be, that the attachment is of no effi- 
cacy whatever, since a levy of execution, 
without a previous attachment, would be 
just as beneficial to the creditor, as a levy 
with. 

But all the reasoning founded on the as- 
sumed conditional, contingent nature of the 
lien by attachment, as well as upon the 
property being merely in the custody of the 
law, is fully answered, as it appears to me, 
by the observations of the court in the case 
of Audley v. Halsey, Cro. Car. 148. In that 
case it was held, that goods taken upon an 
extent sued out upon a statute staple, be- 
fore the bankruptcy of the debtor, though 
the goods are not delivered to the creditor 
by the sheriff upon a liberate until after the 
bankruptcy, may be held by the creditor 
against the commissioners under the 'bank- 
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ruptcy. The court said, that the goods, be- 
ing extended, are quasi in custodia legis, so 
as the debtor has not any power to give, 
sell, or dispose of them; and although by 
the extent the creditor has no absolute in- 
terest or property in them, until the deliv- 
ery by the liberate on appraisement, and at 
the return of the writ may refuse them for 
being overvalued, yet that is for the advan- 
tage of the creditor; for they are as goods 
gaged or distrained, which cannot be for- 
feited by outlawry, or taken in execution 
from the party who has them in gage, or 
by way of distress, without payment of the 
money; for the goods are bound by the 
teste of the writ of extent or execution sued. 
Now is not most of what is said in the 
case just cited applicable to an attachment? 
By the extent upon a statute staple the 
goods are seized into the hands of the king, 
or, in other words, taken into the custody 
of the law, and remain in that state until 
there is another awaid of the court, viz., 
a liberate, which is a conditional writ, order- 
ing the sheriff to cause the goods to be ap- 
praised, and to deliver them to the creditor, 
if he will accept them on the valuation, 
which he may do, or not, at his election. 
The extent has no more absolute operation 
than an attachment, and each is dependent 
for final effect on after proceedings. Under 
both, the goods seized are a pledge or se- 
curity for the debt, equally perfect and valid 
in the first instance, and the after proceed- 
ings have relation to the first seizure, so 
as to overreach and avoid all intermediate 
claims by others under the debtor. 

It has been observed by a learned judge, 
by way of apology for the absence of Eng- 
lish authorities on the subject, tbat since 
the statute 21 Jac. I, c. 19, the question as 
to the effect of an attachment could not 
arise in England. That is true, because it 
was provided by that statute, and so con- 
tinued until a very recent and very material 
modification of the enactment, that creditors 
having their debts secured by judgment, 
statute or recognizance, or having made an 
attachment according to the custom of Lon- 
don, where no execution or extent is served 
or executed before the debtor became bank- 
rupt, shall not be relieved for more than a 
rateable part of their just debt But how 
did the law stand before that statute? That 
is a material inquiry. It has been supposed, 
that there is no authority to answer this in- 
quiry; but that sewns to be a mistake. In 
the case of Audley v. Halsey,, already cited, 
the court referred to the provision in the 
statute 21 Jac. I., and said that the provision 
proved, that after the bankrupt act of the 
13 Eliz. e. 7, until the statute of James, the 
commissioners in bankruptcy had no power 
to meddle with goods taken upon a foreign 
attachment; yet, added the court, the goods 
are but as a pledge to draw the party to 
answer, and if he appear, the foreign at- 
tachment is discharged. What was this but 
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saying, that, independent of the provision 
of the statute of Janes, the right acquired 
by a creditor under a foreign attachment, 
though conditional and contingent in the 
fullest sense, would remain valid and effec- 
tual, notwithstanding the bankruptcy of the 
defendant. Now it is worthy- of special no- 
tice, that our bankrupt act is not only with- 
out any such provision as that of the statute 
of 21 Jac. I., but expressly and positively 
saves and preserves all liens, mortgages, 
and other securities on property, real or 
personal, which are valid by the laws of 
the respective states. 

But it is said, that, where the bankruptcy 
of the debtor intervenes after an attachment, 
and while the suit is pending, followed by a 
certificate of discharge, no judgment can be 
recovered in the suit, so as to give effect to 
the lien; because the act makes the certificate 
of discharge a discharge of the debt. This, 
in my opinion, to use a scholastic phrase, is 
begging the question. Whether the certifi- 
cate is a bar to a recovery of judgment de- 
pends upon the decision of a previous ques- 
tion, whether the attachment is a lien, or 
security, valid by the laws of the state, and 
so within the saving provision of the act? If 
it be such a lien, or security, then, by the very 
words of the provision, the certificate of dis- 
charge cannot in any way annul, destroy, or 
impair it. It is excepted from the operation 
of the certificate, like a mortgage, or any 
other lien or security, which is saved; and 
a judgment, or whatever else may be neces- 
sary to give effect to the lien, may be had of 
course. 

The act declares, in general terms, that the 
discharge and certificate shall "be deemed a 
full and complete discharge of all debts, con- 
tracts, and other engagements of the bank- 
rupt, which are proveable under the act, and 
shall and may be pleaded as a full and com- 
plete bar to all suits brought in any court of" 
judicature whatever." It is to be observed, 
that the act makes the certificate of discharge, 
not a discharge of the person of the bank- 
rupt merely, but a discharge of the debt it- 
self, and declares, that it may be pleaded as 
a full and complete bar to all suits whatever. 
Upon the words of the act there is no founda- 
tion for a distinction between a suit in rem 
and a suit in personam. Taking the provi- 
sion by itself, and giving it a literal effect, 
there could be no remedy, even upon a mort- 
gage; for if the debt, which is the principal, 
is extinguished, or discharged, all remedy 
upon the mortgage, which is the incident, is 
discharged and gone also. But we are to 
look to all parts of the act, and give it such 
a construction, as the whole, taken together, 
appears to require. On recurring to other 
clauses, we find it provided, not only that the 
certificate of discharge shall not annul, de- 
stroy, or impair any lien, mortgage, or other 
security on property, but that it shall not ex- 
tend to trust or fiduciary debts, or release or 

discharge any partner, joint contractor, in- 
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dorser, or surety, liable for the same debt. 
Thus, in these several particulars, the pro- 
vision prescribing the general effect of the 
certificate of discharge is necessarily qualified 
and restrained by other distinct saving pro- 
visions of the act It is admitted by all, as 
it must be, that the provision is so far quali- 
fied and restrained, that a judgment in an 
action in rem upon a mortgage, or in an ac- 
tion in personam upon a trust or fiduciary 
debt, though both debts are proveable under 
the act, may be recovered, notwithstanding 
the discharge and certificate; and -why may 
it not be so in the case of a lien by attach- 
ment? The form of the proceeding, whether 
in rem or in personam, is immaterial; the 
substance is the thing to be regarded. If 
the whole object and operation of the judg- 
ment is merely to enforce the lien, and give 
the creditor the benefit of the property at- 
tached, and nothing more, the proceeding, 
though in form in personam, is in substance 
and effect a proceeding in rem. 

But it is unnecessary to pursue the subject 
farther; for the whole matter, after all that 
may be said, lies within very narrow limits, 
and may be summed up in a very few words. 
If an attachment is a lien, valid by the laws 
of the state, and so excepted out of the bank- 
rupt act, the act has no operation upon it. 
Existing under and by virtue of the state 
laws, and being unaffected by the bankrupt 
law, it must have such validity and effect, as 
the state laws give it; and the proceedings 
in the suit must necessarily be the same, 
quoad hoc, as though no bankruptcy had oc- 
curred, or no bankrupt law were in existence. 
On the other hand, if the attachment be not 
a lien within the saving clause of the act, 
then the decree of bankruptcy, ipso facto, 
avoids it in all cases whatever, including cases 
both of tort and contract, where the claim is 
not proveable under the act, as well as where 
it is; and the property attached, by force and 
from the time of the decree, before a certifi- 
cate of discharge is or can be obtained, passes, 
freed from the attachment, with the other 
property of the bankrupt, to and vests in the 
assignee. We are inevitably driven to one 
or the other of these conclusions; for there is 
no middle ground, that can be taken and sus- 
tained, in my opinion, by any sound argu- 
ment or just legal reasoning. The latter con- 
clusion, I am quite sure, will never be adopt- 
ed or held as the established law. 

Considering, then, the attachment as valid 
and effectual to hold the property attached, 
the only question is, there being no collusion 
between the bankrupt and attaching creditor, 
is the case in any way affected by the consent 
of the bankrupt to the sale of the personal 
property before judgment, his quitclaim of 
his interest in the real estate, or his confes- 
sions of judgment in the suits? In England, 
as property cannot be taken before judgment, 
and an execution is the first process, by which 
it can be seized, the giving a warrant of at- 
torney, without pressure, to a creditor, with 



power to issue immediate execution, if done 
in contemplation of bankruptcy, is held to be 
a fraudulent preference on the part of the 
debtor. Here a voluntary confession of judg- 
ment, under similar circumstances, without 
an adverse antecedent attachment, would 
undoubtedly have the same effect. But as 
property, here, may be taken by attachment 
before judgment, where it is so taken, as it 
was in this case, I think the principle does 
not apply. 

And certainly, the voluntary consent to 
the sale of property attached, before judg- 
ment, ought not to be viewed in a more un- 
favorable light, than the voluntary confession 
of judgment, with the right to take the prop- 
erty attached immediately in execution. The 
property in the present case being bound by 
the attachments, it cannot be of any impor- 
tance, whether it was sold under the attach- 
ments before judgment, or on execution, after 
the judgments were obtained. By the law 
of this state, goods and chattels attached on 
mesne process may be sold- by the attaching 
officer, with the consent, in writing, of the 
debtor and the attaching creditors, before 
judgment, in the same manner that property 
may be sold on execution. Indeed the prop- 
erty in this case being of such a description, 
that it could not be kept without expense, 
the creditors might, under another provision 
of the state law, have compelled a sale of the 
property before judgment, against the will of 
the bankrupt. At any rate, as the sale was 
a regular, legally authorized proceeding, giv- 
ing the creditors no undue advantage, or any 
greater right than they already possessed, and 
was beneficial to all parties, working no in- 
jury to any one, it is difficult to see, how the 
bankrupt's consent to it can, on any princi- 
ple, any more than his confessions of judg- 
ment, affect his right to a discharge. 

As to the quitclaim to the attaching cred- 
itors of all the real estate attached, it appears, 
as we have before seen, that the interest of 
the bankrupt in the estate consisted of an 
equity of redemption, worth at the most only 
$186. It may be very questionable, whether, 
the estate being incumbered to so large an 
amount, approaching so very near to its act- 
ual value, the equity of redemption could 
have been sold for any amount. But, how- 
ever that may be, the creditors, by their at- 
tachments, had secured to themselves all the 
right and interest the bankrupt had in the es- 
tate; and if he had not quitclaimed his in- 
terest to them, they might have gone on and 
set it off upon execution. The quitclaim was 
given on application of the creditors, proba- 
bly with a view of saving costs and expense; 
and by it the interest in the estate was 
transferred to them in the form of convey- 
ances instead of being transferred, as it would 
or might have been, by levy and appraise- 
ment on writs of execution. The creditors 
obtained nothing more, than what they had 
a right to under their attachments; and what 
they obtained the bankrupt could not hava 
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deprived them of, if he had been disposed to 
do so. I see nothing in this transaction, any 
more than in that of giving consent to the 
sale of the personal property, that amounts 
to a fraudulent preference on the part of the 
bankrupt; and the result of the "whole is, 
that, none of the objections being sustained, 
they must be overruled and a discharge gran- 
ted. 
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REED et al. v. CAMPBELL. 

[2 Hayw. & H. 417.] i 

Circuit Court, District of Columbia. Oct. 27, 
1862. 

Distribution— Surplus— Right of Widow to 
Share. 

A widow, after receiving the portion of her 
husband's estate devised and bequeathed to 
her, cannot claim the surplus remaining in the 
hands of the executor, after paying the debts 
and legacies. See Act Md. 1798, c. 101, subc. 
13, §§ 1-3. 

Appeal from the orphans' court 

Raehel Campbell, the widow of William 
Campbell, after receiving the portion of her 
husband's estate as devised and bequeathed 
to her, claimed in her petition the surplus re- 
maining in the hands of the executor under 
the will after payment of the debts and lega- 
cies. The executor denied her right to the 
surplus. 

Mr. "Wylie offered in evidence the testimony 
of an old eolored woman, Kitty Pad. The 
reception of this testimony was objected to 
by the counsel of the executor, because tha 
witness was a colored woman. The objec- 
tion was overruled. 

The following statement of evidence was 
agreed to by the counsels for Raehel Camp- 
bell and the executor: It is admitted for the 
purpose of this case that Bushrod W. Reed, 
the executor, is a Christian white freeman of 
this district. Also that the testator was a 
free colored person at the time of making 
his said will and at the time of his death. 
That the parties claiming the fund in ques- 
tion are free colored persons, ana were such 
at the date of the will aforesaid and since. 
And that Kitty Pad, the witness whose 
deposition has been taken and filed in this 
proceeding, at the instance of the widow of 
the said testator, is an ancient and infirm 
person, and in consequence thereof cannot 
be had to attend in court to give her evidence, 
also that she now is and was at the time of 
taking said deposition, a free colored person. 

Andrew "Wylie, for petitioner says, from 
"Williams, Ex'rs, p. 1278; The widow is ex- 
eluded from any share of the husband's es- 

i [Reported by John A. Hayward, Esq., and 
Geo. C. Hazleton, Esq.] 



tate by a settlement made in lieu thereof, 
before marriage. But it is otherwise when 
the husband by will makes a provision for 
his wife, stating it to be in lieu and in bar of 
all her claims on his personal estate, and 
then subjects his personalty to a disposition 
which lapses or is void, so that the latter 
fund is subject to distribution, for then not- 
withstanding the words of the will, the 
widow is entitled to a share under the stat- 
ute. "Williams, Ex'rs, 1278, citing Cave v. 
Roberts, 8 Sim. 214. The principle of this 
distribution is that: where a woman has be- 
fore marriage agreed to accept a considera- 
tion for her widow's share, she is bound by 
her compact whether her husband died tes- 
tate or intestate; but where there is no such 
contract, but the provision in bar of the dis- 
tributive share arises upon the husband's 
will, it is presumed that the motive for the 
widow's exclusion originated in a particular 
design or purpose of the testator, viz.: for 
the benefit of the person in favor of whom 
the property was bequeathed by him, so that 
if the purpose be disappointed, there is no 
reason why the bar or exclusion should con- 
tinue. 

Wm. F. Mattingly says: Is a widow who 
has accepted a bequest of personal estate, left 
her by the will of her deceased husband, en- 
titled to a share of the residue of the per- 
sonal estate undisposed of by the will? The 
act of Maryland of 1798 (chapter 101, subc. 
13) says: "Every devise of land or any es- 
tate therein, or bequest of personal estate to 
the wife of the testator, shall be considered 
to be intended in bar of her dower in lands 
or share of the personal estate respectively, 
unless it be otherwise expressed in the will." 
Section 2, of the same act, gives the widow 
ninety days in which to elect between the be- 
quest under the will and her distributive 
share. Now what is meant by the widow's 
"share of the personal estate?" Subchapter 
11, of the same act, in providing for the dis- 
tribution of an intestate's estate, gives the 
widow the whole, one-half or one third, ac- 
cording to the circumstances mentioned in 
the act Section 4, and following sections 
provides for the distribution of the surplus, 
"exclusive of the widow's share." 

The argument in favor of the widow is 
that so far as the undisposed of residue is 
concerned, the husband dies intestate, and 
distribution is made according to subchapter 
11, or his widow takes as next of kin. The 
widow's share is the whole amount, or one- 
half, or one-third of the whole amount, after 
payment of debts according to circumstances. 
She has ninety days in which to ascertain 
whether her distributive share will be more 
than the bequest in the will, and to take her 
choice to elect between them. She abides by 
the will and accepts the bequest made there- 
in. The law says that such bequest shall be 
construed to be intended in bar of her share 
of the personal estate. In saying that so far 
as the undisposed of residue is concerned the 
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deceased is intestate. Can we totally Ignore 
the existence of the will, the fact of the 
widow's acceptance of the bequest made her 
in it, and distribute according to chapter 11, 
when chapter 13 says that such bequest shall 
be in bar of her share— of what? not simply 
of that portion which he disposed of by his 
will, but of the personal estate both that in 
which he died testate and intestate. Suppose 
a man in his will should make but one be- 
quest, and that to his widow, and she should 
accept it, would any one pretend to say that 
she would be entitled to that and a distribu- 
tive share of the residue also, in the face of 
a law which declares that each bequest shall 
be in bar of her share? 1 Jarm. Wills', 408, 
says: "The question is always a question of 
intention to be collected from the whole will." 
At common law the widow was entitled to 
both the bequest made her in the will and 
her distributive share, unless it were other- 
wise expressed in the will, or unless at least 
a contrary intention could be collected from 
the whole will. But our law in order to 
avoid all question as to the intention of the 
testator expressly states that a bequest of 
the personal estate shall be construed to be 
intended in bar of her share of the personal 
estate. "Williams, Ex'rs, 1342, 1343, is as fol- 
lows: "Where the settlement is expressed to 
be" as and "for her jointure in full, lieu, bar 
and satisfaction of any dower or thirds which 
she could or might claim at common law of 
all or any of the estate, real, personal or free- 
hold of her intended husband, the widow will 
be excluded from her share under the stat- 
ute; for the words common law must be con- 
strued as equivalent to the terms according 
to the general law. In such case whether 
the husband die intestate or dispose of his 
personal estate by will, which disposition 
fails by lapse, the wife will be equally ex- 
cluded from the distributive share. But it is 
otherwise where the husband by will makes 
a provision for his wife, stating it to be in 
lieu, and In bar of all her claim in his per- 
sonal estate, and then subject his personalty 
to a disposition which lapses, or is void so 
that the latter fund is subject to distribution, 
for then, notwithstanding the words of the 
will the widow is entitled to her share under 
the statute. The principle of this distribu- 
tion is that where a woman has before mar- 
riage agreed to accept a consideration for her 
widow's share, she is bound by her compact, 
whether her husband die testate or intestate; 
but where there is no such contract, but the 
provision in bar of the distributive share 
arises upon the husband's will, it is pre- 
sumed that the motive for the widow's ex- 
clusion originated in a particular design or 
purpose of the testator, viz.: for the benefit 
of the person in favor of whom the property 
was bequeathed by him so that if the purpose 
be disappointed, there Is no reason why the 
bar or exclusion should continue." 

Under our law it would be very question- 
able whether, even in the case of a lapsed 



or void devise, the widow would be entitled 
to her distributive share in addition to a 
bequest in the will, but in the case at bar 
(which is one of an undisposed residue, and 
not a lapsed or void bequest) there can be no 
question on the ground of intention, as the 
law Itself prescribes how the intention shall 
be construed. That the wife is not next of 
kin to her husband. See 2 Jarm. Wills, 49, 
and eases there cited. In Cave v. Roberts, 8 
Sim. 214, the decision of the vice chancellor 
is as follows: "I have always thought it to 
be clear that in all cases a person dies in- 
testate leaving a widow, and there are no 
persons who answer the character of next of 
kin; as for instance, where -husband is ille- 
gitimate dies without issue, the widow takes 
one moiety of his personal estate, and the 
crown is entitled to the other moiety, and as 
that has been the received opinion of the 
profession for a series of years, I shall not 
now overturn it" At common law a settle- 
ment made before marriage is an absolute 
bar on the ground of a contract or agree- 
ment between the parties. So in the case at 
bar, with reference to the existing state of the 
law, relative to their respective right and ob- 
ligations. So that the law stating that a 
widow, who accepts a bequest of personalty, 
shall be barred of her distributive share is 
equivalent to a contract or agreement enter- 
ed into between the parties at the time of 
marriage, to the effect that a bequest of per- 
sonalty accepted by the widow shall bar her 
of her distributive share, in which case there 
cannot be any doubt but that she would be 
barred. And it is an indisputable principle 
of law that parties entering into contracts do 
it with reference to the state of the law gov- 
erning such contracts. 

W. J. Stone, for executor. 
Wm. F. Mattingly, for distributees. 
W. Y. Fendall and Andrew Wylie, for ap- 
pellee. 

The following decision was made by the 
judge of the orphans' court, after the case 
was called and argued by Mr. Wylie and Mr. 
Mattingly, as to the petitioner's right to the 
surplus of Wm. Campbell's personal estate. 
It appears that the husband of the widow 
made his last will and testament, which had 
been duly proved In this court, and the execu- 
tor Heed qualified. It is true that she re- 
ceived under the will, with others mentioned 
in the will, legacies, and of course did not 
renounce the provisions of the will. The ques- 
tion now is, is she entitled to dower as widow 
in the personalty not mentioned in the will 
and as to which her husband died intestate? 
The statute of 1798, declares that a widow 
who does not renounce the will, shall be 
barred of dower in her husband's estate. 
That must mean the estate conveyed in the 
will, no other, in as much as the supreme 
court of Maryland decided in the case of 
Mantz v. Buchanan, 1 Md. Ch. 202, that a 
widow standing by the will of her husband, 
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is a purchaser of the devise with a fair con- 
sideration. See, also, Snively v. Beavans, 1 
Md. 223, and Wilson v. Hightower, 3 Hawks, 
76, in which the same principle is settled. 
The answer of the executor and the other 
testimony in the cause proves the other 
claimants to be illegitimate, and cannot there- 
fore inherit. 

From the foregoing laws and facts the 
court is of the opinion, and doth so decree, 
that the widow is entitled to the amount, as 
to which Campbell died intestate, in the 
hands of the executor, the debts and legacies 
being all paid. 

An appeal was prayed for by W. J. Stone 
for the executor, and by Mr. Mattingly for 
pax-ties in interest. 

The following is the argument of the coun- 
sels for the executor and distributees: There 
are two questions presented on the record 
in this case which we contend were erro- 
neously decided by the judge of the orphans' 
court. In order to arrive at the result at- 
tained by him, he must have decided that the 
devise and bequest by Wm. Campbell, of 
part of his real and personal estate to Rachel 
Campbell, his widow (which was accepted 
by her), only barred her claim as to the prop- 
erty disposed of in his will, and not as to his 
entire estate, and that the testimony of Kitty 
Pad, a negress, was admissible against the 
appellant, a Christian white freeman. 

We contend: First. That Kaehel Campbell, 
the widow, was by the accepted devise and 
bequest barred of all her interest in the en- 
tire personal estate of her late husband, as 
well the residue undisposed of as that de- 
vised and bequeathed by his will. Second. 
That the testimony of Kitty Pad was not ad- 
missible against the appellant. Assuming 
that Kitty Pad was a competent witness, and 
that said Wm, Campbell left neither child, 
brother or sister, nephew or niece, what are 
the widow's rights in reference to the sur- 
plus of personal estate undisposed of by the 
will? Her rights are fixed and regulated by 
statute, and the real question in this case 
is as to the true construction of the statute. 
The act of Maryland of 1798 (chapter 101, 
subchs. 11, 12) provides for the widow in 
every aspect First Where her husband dies 
intestate. Second. Where her husband leaves 
a will devising her a part of his estate, which 
she accepts. Third. Where her husband 
leaves a will devising her a part of his es- 
tate, which she refuses to accept. The pres- 
ent' case falls under the second head. Wm. 
Campbell devised to his widow a part of both 
his real and personal estate, and she did not 
renounce, but accepted the devise and be- 
qitest, and is thereby barred as to his entire 
personal and real estate, other than as is de- 
vised and bequeathed to her. 

At common law the widow was entitled 
to one-third part of her husband's estate, 
after the payment of his debts, &c, of 
which he could not deprive her. See Grif- 
fith v. Griffith's Ex'r, 4 Har. & MeH. 123. 



This right was recognized by various acts 
of assembly, and by the act of Maryland 
of 1798 is clearly defined. The common law 
right of the widow having been superseded 
by this statute, we are to look to it alone to 
ascertain what her legal rights as widow 
are, and what share of her husband's per- 
sonal estate she is entitled to. By section 1, 
sube. 11, the widow gets the whole personal 
estate, after the payment of debts, under the 
circumstances there named. If her case 
falls within section 2, she gets one-third; and 
if within section 3, one-half. This is given 
to her as widow, and in lieu of her common 
law right as widow; and is to be received 
by her as widow, and not otherwise. We see 
that her legal share depends upon circum- 
stances, and is greater or less as her hus- 
band does or does not leave certain relatives; 
that her right is necessarily under one of 
these classes as widow, and not partly un- 
der one as widow, and partly under another 
as heir or next of kin. By section 1, subc. 
13, it is enacted that "every devise of land 
or any estate therein, or bequest of personal 
estate to the wife of the testator shall be 
construed to be intended in bar of her dower 
in lands or share of the personal estate re- 
spectively, unless it is otherwise expressed 
in the will." The English rule is that such 
a devise is to be construed as intended in 
addition to her legal rights, and the inclina- 
tion of the courts seems to be to regard any 
declaration that is in bar of her legal share 
as only intended to apply to property de- 
vised, and as effectual only so far as neces- 
sarily in conflict and inconsistent with the 
presumption in law that it was not in bar. 
This section altered that rule and declared 
that it was to be construed as intended in 
bar of her share, not merely of the personal 
estate disposed of by the will, but of the 
entire personal estate. Section 1 declares 
and fixes the intention in making the be- 
quest. Section 2 declares the effect of such 
a bequest, and declares that "she shall be 
barred of her share in the personal estate," 
unless within ninety days she renounce the 
will and elect to take her legal share. In 
the same section, with a view to the provi- 
sion of law, that under some circumstan- 
ces the wife would be entitled to more than 
a third (there is no difference as to i-eal es- 
tate), it is provided that if the widow shall 
renounce the will "she shall be entitled to 
one-third part of the personal estate of her 
husband, which shall remain after the pay- 
ment of his just debts and claims against 
him, and no more;" from this it plainly ap- 
pears that the entire personal estate was re- 
ferred to. Although there are no children, 
yet if she renounces she only gets one-third 
of the personal estate, does not yet get her 
share. Would it not be reasonable to apply 
this proviso to the entire personal estate, as 
clearly must be done, and then contend that 
the enacting clause is less comprehensive, 
that by accepting a bequest she was only 
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barred as to part, viz: that actually devised? 
If she accepts she is barred as to all; if she 
renounces "she gets only one-third of the 
personal estate. By section 3, if the will of 
the husband devise "a part of both real and 
personal estate, she shall renounce the 
whole or be otherwise barred of her right to 
both real and personal estate." In this case 
there was a devise of both real and personal 
estate, and as the widow did not renounce 
the whole, she is therefore barred of her 
right to his personal estate, other than is 
given to her by the will. The other sections 
of this act all show that the entire personal 
estate is referred to, and that the law was 
not merely intended to apply only to that 
actually disposed of by will. By section 4, 
a devise of part of real or personal estate 
shall "bar her of only the real or personal 
estate, as the case may require." Section 5 
is yet more distinct when it ssljs that a 
widow in accepting a devise in lieu of her 
legal rights, shall be considered a purchaser, 
with a fair consideration being entitled to 
a certain portion of her husband's entire 
personal estate, after payment of debts, &c, 
when she gives it up for a bequest, she be- 
comes a purchaser of the bequest, &c. The 
terms "share" and "legal right" are used as 
synonymous, and will depend on the predica- 
ment in which she stands at her husband's 
death. This section recognized the doctrine 
that accepting the bequest she gets nothing 
else. 

We submit that by accepting the devise 
and bequest the widow voluntarily agreed 
to receive the same, in lieu of the share of 
the entire personal estate she would have 
been entitled to, had she renounced, or to 
which she would have been entitled, if there 
had been no will. Mr. Wylie relies on an 
English authority, which says: that if the 
testator declares in his will a devise to be 
in bar of his widow's share, that it only bars 
her as to the property devise, and contends 
that section 1, subc. 11, only changes the 
English rule of construction, and merely 
puts the case in the same position as if the 
testator had by his will declared the bar. 
Assuming that section 1 has only that ef- 
fect, yet section 2 or 3 declares the effect of 
such a devise and creates the bar. There 
is no such statutory provision as that we are 
seeking to construe in the English law, and 
therefore the English cases can only aid us 
in its construction, by showing what the 
former law was. The very fact that a stat- 
ute was passed would indicate some change 
in the law. The case referred to is Picker- 
ing v. Lord Stamford, 3 Ves. 334 (when this 
case was first before the court, 2 Ves. Jr. 
272). The claim of the widow was rejected, 
but was allowed for reasons inapplicable to 
this case. The master of the rolls, said: 
"The question really is whether if all the 
four residuary legatees, to whom he had 
given the residue jointly, which would 
therefore have gone to the survivor had died, 



in, his life his widow would have been 
barred from any share." He says that it is 
not disputed, but that as to real estate, under 
the same circumstances she would be 
barred; and also that if there is a contract 
before marriage, using the same terms in 
bar, that she would be already barred as 
to the entire estate. See note a, 3 Ves. 331; 
note 4, 2 Ves. Jr. 2S4. 

In these two cases, he thinks it clear that 
the bar goes to the entire estate, explains 
the error of his former decision, as having 
arisen from his reasoning by analogy, and 
draws distinctions between the case before 
him, and a case of contract or of the devise of 
real estate, deciding the case on the author- 
ity of a decision of Lord Cowper. The ques- 
tion of intent, as considered by him, has ref- 
erence to the English rule. He also alludes 
to a point more distinctly presented by the 
lord chancellor. By this case it is conceded, 
that as to real estate, the rule is as we con- 
tended. By our statute real and personal es- 
tate are placed on precisely the same foot- 
ing. By this case it is conceded that a con- 
tract before marriage, using the same lan- 
guage as in a will, has a different effect and 
will bar the widow as to the entire personal 
estate. Our statute was in force when this 
marriage was contracted, and it was neces- 
sarily contracted with reference to this pro- 
vision of law. A provision of law is cer- 
tainly equal to a contract of the parties, to 
bar the widow when the same terms are 
used in both. The bar by contract is not 
made with a view to a special disposition 
of property, as may be said of a will, but 
the bar by statute stands in that respect on 
precisely the same footing. If certain terms 
in a contract will bar the widow as to the 
entire personal property, the same terms in 
a statute must have the same effect. The 
English construction that the estate intend- 
ed to bar the widow only as to legatees, 
grows manifestly out of the English rule, 
that the devise or bequest is presumed to be 
intended in addition to her legal share; and 
the courts seem to think that by limiting 
the bar to the property disposed of by the 
will, they can satisfy and answer the inten- 
tion of the testator, without entirely annul- 
ling the legal presumption. The lord chan- 
cellor on appeal, (3 Ves. 492,) in addition 
to the question of intention, decides that he 
cannot take from the widow . without he 
gives to some one else. This is not a deci- 
sion construing a statute, similar to that 
under consideration, and can be used for no 
other purpose than to show what the law is 
without a special statute in reference to the 
subject in which it treats. 

No one will contend that the legislature 
could not pass a law providing that a hus- 
band may bar his wife from any further 
share of his estate than he gives her by his 
will, so that the residue of his estate would 
go to his next of kin, or if none within the 
fifth degree, to the United States. If this 
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has been done, the court must look at the 
will, ana the widow will he barred, although 
the residue is not disposed of by will. We 
claim that this has been done by the act of 
assembly above referred to; and that if the 
above decision can have any effect, it will 
be to show what the law was previously, 
and the presumption would be that the stat- 
ute was enacted for the purpose of altering 
the law, it not purporting to be a declaratory 
law. "We submit that if the above case has 
any bearing in the present case, it is in 
support of our views. If Wm. Campbell 
really left no relatives within the fifth de- 
gree, then by section 15, sube. 2, the surplus 
will go to the United States. -If she had re- 
nounced the will, the surplus (two thirds) 
of the personal estate would clearly have 
gone that way. How can the rule be differ- 
ent when she accepts the bequest in lieu 
of that she would have received in re- 
nouncing? We submit that the widow has 
no claim to the surplus under the true con- 
struction of the statute. 

It is admitted that the appellant is a 
Christian white man of this District, and 
that Kitty Pad, the witness, is a free negro. 
The question is whether the testimony of 
Kitty Pad is admissible against the appel- 
lant. By Act Md. 1717, c. 13, § 2, it is en- 
acted that no free negro "shall be admitted 
or received as good and valid evidence in 
law in any matter or thing whatsoever de- 
pending before any court of record or before 
any magistrate," "wherein any Christian 
white person is concerned." The only ques- 
tion is whether or not the appellant is con- 
cerned in the present proceeding. It is con- 
tended that he has no pecuniary interest, 
and therefore is not concerned in it. The 
preamble of the statute is: "Whereas it may 
be of very dangerous consequence to admit 
any free negro, &c, &c." The inferior sta- 
tion of the negro, and the impolicy of per- 
mitting an enslaved race to testify against 
their masters, is recognized and enforced. 
Either this is a lawful proceeding or it is 
not If not the orphans' court had nothing 
to do with it. If it is, then as a party the 
executor is necessarily concerned in it. The 
appellant could- not be called as a witness, 
why?" for the same reason that he is a party 
to the suit. The supreme court says that a 
party to a suit, a mere trustee or administra- 
tor without any pecuniary interest, without 
even a liability for costs, is yet incompe- 
tent as a witness; he is necessarily concern- 
ed in it as a party to the record. If a pe- 
cuniary interest is necessary we have it in 
this case,' not merely in a personal liability 
for costs, but also for this reason—the ex- 
ecutor gave bond for proper distribution of 
the estate, and the evidence of this free ne- 
gro is used against him to show who are 
and who are not entitled. The petition is 
filed against the executor alone. It is true 
that the relatives named in the will were 
represented by counsel, as shown by the 



record, but assuming that those thus repre- 
sented would be barred, yet others might ap- 
pear, for the orphans' court has not juris- 
diction to protect the executor as to parties 
not represented. See Conner v. Ogle [4 Md. 
Ch. 425]. And then the executor may be 
compelled to pay all the residue, on the tes- 
timony of this negro, to the widow, and aft- 
erwards have to make a second payment to 
some party not bound by this proceeding, 
who may show himself entitled. This cer- 
tainly is a pecuniary interest, viz: the risk 
of a pecuniary loss. The testator by his 
will devises property to his son, his sister 
and his nieces, &c. The appellee in her pe- 
tition charges that the son is illegitimate, 
but does not pretend that such is the case 
as to the sister and nieces. The executor, 
in his answer, says he believes the son is 
illegitimate, but requires proof of it, and 
says he knows nothing about the other rela- 
tives. The evidence of Kitty Pad, that the 
sister and nieces are not legitimate, is not in 
support of any allegation in the petition as 
to the sister and nieces, and is objectionable 
on that ground. The executor is concerned 
in the proper distribution of the estate, as 
he is liable for an improper distribution, 
and is therefore pecuniarily concerned in the 
proceeding. Apart from the question of pub- 
lic policy the executor is pecuniarly concern- 
ed in the matter in controversy. 

We submit that the testimony of Kitty 
Pad was improperly admitted against the 
appellant. 

The decree of the orphans' court is re- 
versed, with directions to the judge of the 
orphans' court to dismiss the petition of the 
appellee, Rachel Campbell. 

[On appeal to the supreme court, it was held 
that the record was not properly certified, and 
that the amount in controversy was less than 
$1,000. The appeal was dismissed. 2 Wall. (69 
U. S.) 198.] 



Case No. 11,641. 

REED et al. v. CANFIELD. 

[1 Sumn. 195.] i 

Circuit Court, D. Massachusetts. Oct Term, 
1832.2 

Seamen— Right to be Cured— Whalikg Votage. 

1. A seaman, whose feet are frozen while in 
the ship's boat in the service of the ship, before 
he is discharged from the ship on the return 
voyage, at the home port, is entitled to be cured 
at the ship's expense; and it is a charge on the 
ship. 
[Cited in Davis v. The Erie, Case No. 3,632a; 
Nevitt v. Clarke, Id. 10,138; Ringold v. 
Crocker, Id. 11,843; The Atlantic, Id. 620; 
The Ben Flint, Id. 1,299; Neilson v. The 
Laura, Id. 10,092; Brown v. The Bradish 
Johnson, Id. 1,992; Peterson v. The Chan- 
dos, 4 Fed. 651, 654; Longstreet v. The R. 
R. Springer, Id. 672; The City of Alexan- 
dria. 17 Fed. 393; The W. L. White, 25 

i [Reported by Charles Sumner, Esq.] 
2 [Aflarming Case No. 2,381.] 
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Fed. 504; The Lizzie Frank, 31 Fed. 481; 
The City of Carlisle, 39 Fed. 816. Criticised 
in The J. F. Card, 43 Fed. 93. Cited in The 
A. Heaton, Id. 596.] 
[Cited in Holt v. Cummings, 102 Pa. St. 217; 
Scarff v. Metcalf, 107 N. Y. 216, 13 N. E. 
796; Thompson v. Hermann, 47 Wis. 610, 3 
N. W. 583.] 

2. Quaere, How it would be in a case of ex- 
traordinary service to the ship, in the nature of 
a salvage service. Would it be a general av- 
erage? 

[3. Cited in Lewis v. Chadbourne, 54 Me. 485, 
to the point that although in whaling voyages 
sailors usually have a certain lay or share in 
the proceeds as wages, and that their compensa- 
tion is therefore contingent and dependent up- 
on their success; yet nevertheless they are 
never regarded as partners, although participat- 
ing in the profits of the voyage.] 

[Appeal from the district court of the Unit- 
ed States, for the district of Massachusetts.] 

This was the case of a libel in personam, 
filed [by William Canfield] against [Shef- 
field Reed and others] the owners of the ship 
Albion, of New Bedford, belonging to the 
original respondents, (now appellants,) for 
compensation for expenses incurred in curing 
the libellant who was a sea man on board of 
the ship, and severely injured, as is alleged, 
while in the service of the ship. The facts 
are, that the Albion was engaged in the whale 
fishery, and, being on her return from a voy- 
age in the Pacific, came to anchor on the 
17th of February, 1831, nearly opposite the 
light-house on Clarke's Point, in New Bedford, 
the port of her destination. The master soon 
afterwards lauded at Fairhaven, and gave 
permission for one of the mates also to go on 
shore. Both of the mates expressed a desire 
to avail themselves of this permission on the 
return of the boat from landing the master. 
They finally both concluded to go ashore,3 
taking with them a boat's crew who were 
volunteers for the occasion, and on whom 
they could rely with confidence, that they 
would return on board of the ship that even- 
ing in proper season. Among the boat's crew 
on this occasion was the libellant, and one 
Winslow, a boat-steerer. They landed at 
New Bedford between seven and eight o'clock 
in the evening; and the boat's crew, after 
taking supper at the house of some of Wins- 
low's friends, returned at a later hour (the 
precise time is a matter of considerable 
doubt) to the boat, and departed for the ship. 
Soon after they had left the shore, there was 
a great change in the wind and weather; the 
cold became intense; they were surrounded 
and entangled in drifting ice; and were un- 
able to reach the ship. After many unavail- 
ing efforts for this purpose, they were driv- 
en out into the bay, and remained there en- 
closed in ice, and suffering extremely from 
the cold, until the following night, (18th of 
February,) about midnight, when they were 
relieved from the shore. The libellant was 
the greatest sufferer; and his feet were so 

3 This was pronounced by the court, a most 
unwarrantable departure from their duty. 



severely frozen, that an amputation of his 
toes became necessary; and he has ever since 
been a cripple, and for more than a year 
afterwards was under the care of a physician, 
requiring constant medical aid, diet, nursing, 
and other assistance. It is for the expenses 
so incurred, that the present libel was 
brought [From an amount of $415.11 dam- 
ages and costs of suit, awarded by the dis- 
trict court (Case No. 2,381) defendants ap- 
pealed.] , , 

Fletcher & Simmons, for respondents. 
Mr. Dunlap, Dist Atty., for libellant. 

STORY, Circuit Justice. This libel pre- 
sents a ease somewhat novel in the annals of 
our maritime jurisprudence. Upon the more 
general question suggested upon the posture 
of the facts, I have no difficulty. I am clear- 
ly of opinion, that a seaman, who is taken 
sick, or is injured, or disabled in the service 
of the ship, without any fault on his own 
part, is by the maritime law entitled to be 
healed at the expense of the ship. I do not 
go over the authorities on this subject. They 
will be found in some measure collected in 
the opinion delivered in Harden v. Gordon 
[Case No. 6,047], to which I deliberately ad- 
here. So far as any act of congress has 
changed or modified the principle of the mar- 
itime law, it is to be deemed, pro tanto, re- 
pealed; so far as it stands unaffected by any 
such legislation, it is to be followed out to all 
its just results. 

Various objections to the claim have been 
made on behalf of the respondents. It has 
been said, that there is no case of any claim 
in the admiralty for compensation after the 
voyage has been performed, and the party 
has been discharged from the ship; and in 
the present case, the voyage terminated, and 
the party was lawfully discharged in a day 
or two after the accident But upon this 
point it is unnecessary to say more, than 
that if the principle of the maritime law ex- 
tends to cases circumstanced like the pres- 
ent, the admiralty is perfectly competent to 
administer a suitable remedy; since its ju- 
risdiction attached to it as a right while the 
party was in the maritime service; and the 
extent of the compensation is but an incident 
to the possession of the principal claim. It 
is but an ascertainment of damages, flowing 
from a claim of admiralty and maritime ju- 
risdiction. 

Another objection is, that the maritime law 
applies only to sickness, and accidents, and 
injuries occurring in the ship's service dur- 
ing the voyage abroad, and not, when she is 
in the home port, either at the commence- 
ment or termination of her voyage. But I 
know of no such qualification ingrafted upon 
the rule of the maritime law. It embraces 
all sickness, and all injuries, sustained in the 
service of the ship, and while the party con- 
stitutes one of her crew, without in the slight- 
est manner alluding to any difference be- 
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tween their occurring in a home or in a for- 
eign port, upon the ocean, or upon tide-wa- 
ters. Lord Tenterden, in his excellent trea- 
tise on Shipping, lays it down generally, "that 
by the ancient marine ordinances, if a mari- 
ner falls sick during the voyage, or is hurt in 
the performance of his duty, he is to he cur- 
ed at the expense of the ship; but not, if he 
receives an injury in the pursuit of his own 
private concerns." And he is fully borne out 
in this statement by the language of the or- 
dinances cited by him on this occasion. See 
Laws of Oleron, art. 6; of Wisbuy, art. 18; 
of the Hanse Towns, art 39; 2 Pet. Adm. 
Append, p. 14; Id. 74; Id. 105. Indeed, the 
18th article of the Laws of Wisbuy expressly 
declares, "that a mariner, being ashore in the 
master's or the ship's service, if he should 
happen to be wounded, he shall be maintain- 
ed and cured at the charge of the ship." The 
commercial law of "France f urnishes an equal- 
ly liberal rule, both in its ancient and modern 
codes. See 1 Valin, Oomm. lib. 3, p. 72, tit. 
4, art. 11; Code Com. arts. 262, 263. 2 Pet. 
Adm. Append, p. 33, art. 11. Cleirac, Us et 
Coutumes de la Mer. p. 31; Jugemens d'Ole- 
ron, p. 18, arts. 6, 7. The voyage of the ship 
must, so far as the seamen are concerned, be 
deemed to commence, when they are to per- 
form service on board, and to terminate, when 
they are discharged from farther service. The 
title to be cured at the expense of the ship is 
co-extensive with the service in the ship. The 
seaman is to be cured for injuries and sick- 
ness occurring, while he is in the ship's serv- 
ice. It is the benefit from the service, which 
constitutes the ground-work of the claim. 
And I am wholly unable to perceive any 
principle, upon which a distinction can be 
maintained between a service in a foreign 
and a home port 

It has been suggested, that a seaman at 
home cannot be entitled to any claim against 
the owners of the ship for injuries received 
in the ship's service, any more than a me- 
chanic or manufacturer at home for like in- 
juries in the service of his employer. If the 
maritime law were the same in all respects 
with the common law, and if the rights and du- 
ties of seamen were measured in the same 
manner, as those of mechanics and manu- 
facturers at home, doubtless the cases would 
furnish a strong analogy. But the truth is, 
that the maritime law furnishes entirely dif- 
ferent doctrines upon this, as well as many 
other subjects, from the common law. Sea- 
men are in some sort co-adventurers upon 
the voyage; and lose their wages upon casu- 
alties, which do not affect artisans at home. 
They share the fate of the ship in cases of 
shipwreck and capture. They are liable to 
different rules of discipline and sufferings 
from landsmen. The policy of the mari- 
time law, for great, and wise, and benevo- 
lent purposes, has built up peculiar rights, 
privileges, duties, and liabilities in the sea- 
service, which do not belong to home pur- 
suits. The law of the ocean may be said in 



some sort to be a universal law, gathering up 
and binding together what is deemed most 
useful for the general intercourse, and naviga- 
tion, and trade of all nations. Who ever 
heard of salvage being allowed for saving 
property on land? Who ever heard of any 
civilized nation, which denied it for salvage 
services at sea, or on the sea-coast? It is im- 
possible, therefore, with any degree of se- 
curity, to reason from the doctrines of the 
mere municipal code in relation to purely 
home pursuits, to those more enlarged prin- 
ciples, which guide and control the adminis- 
tration of the maritime law. 

It is said, that the acts of congress respect- 
ing hospital money, and the relief of sick 
and disabled seamen, provide suitable means 
for the relief of seamen in the home ports; 
and therefore may be deemed to supersede 
the maritime law, even if it reaches to relief 
in cases like the present. But it appears to 
me, that they are rather to be deemed aux- 
iliary to the maritime law. They reach 
cases, where the maritime law gives no re- 
lief; and are far different in their scope 
and operation from mere cases of injuries 
and sickness, while in the ship's service. 
They are founded upon the great national 
policy of providing means for the relief of 
seamen, who are sick and disabled, by with- 
drawing a small fund, from time to time, 
from their maritime earnings. They compel 
seamen, (a most gallant, but improvident 
class of men,) to contribute somewhat in the 
day of their prosperity towards their own 
relief, when sickness and casualties overtake 
and cripple them. Act 1798, c. 94 [1 Story's 
Laws, 554; 1 Stat. 605, c. 77],— the first of 
the series,— provides, that the master or own- 
er of every ship or vessel of the United 
States, arriving from a foreign port into any 
port of the United States, shall pay to the 
collector at the rate of twenty cents per 
month, out of his wages, for every seaman 
employed on board of the vessel, since she 
was last entered at any port of the United 
States. Another section extends the like 
provision to vessels engaged in the coasting 
trade. By the same act the president of the 
United States is authorized, out of the funds 
so raised, to provide for the temporary relief 
and maintenance of sick and disabled sea- 
men in the hospitals, or other institutions 
now established in the ports of the United 
States; or in ports, where no such institu- 
tions exist, in such other manner as he shall 
direct; provided that the moneys collected 
in any one district shall be expended within 
the same. And the surplus is reserved as a 
fund for the erection of hospitals for the ac- 
commodation of sick and disabled seamen. 
I need not dwell upon the subsequent amend- 
atory acts (Act 1799, c. 142 [3 Bior. & D. 
Laws 266; 1 Stat. 729, c. 36]; Act 1802, c. 
51 [2 Story's Laws, 878; 2 Stat 192]; Act 
1811, e. 93 [2 Story's Laws, 1187; 2 Stat. 651, 
c. 29P, because they have not changed the 
objects of the charity. These still remain, 
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"the relief and maintenance of sick and dis- 
abled seamen," without the slightest refer- 
ence to the time, the place, or the manner, 
of their sickness or disability, whether in 
port, or on the ocean; whether in the service 
of the ship, or otherwise; whether from their 
own fault, or from inevitable casualty. All 
seamen are the objects of the bounty, who 
are sick or disabled. What class of seamen 
have been practically construed to be sea- 
men within these acts, it is not now neces- 
sary to determine. It seems, that at an 
early period, (1800,) the government issued 
instructions, by which all officers of the navy 
and of the marines, and all seamen and ma- 
rines in the public service of the United 
States, (the acts respecting hospital money 
being extended to them,) and "all officers and 
seamen in the merchant service," were ad- 
missible into the hospital establishments, un- 
less the disorder, with which they were vis- 
ited, was contagious or malignant. These 
instructions have never been altered. It 
is certainly questionable, whether all sea- 
men whatsoever, (and whalemen and fisher- 
men are seamen in the sense of the marine 
law,) are not within the scope of the acts; and 
if they are, no executive instructions can 
lawfully narrow them. It seems, indeed, 
that the acts have been practically construed 
not to impose upon ships and vessels in the 
whale and other fisheries the payment of 
hospital money; and it is most natural, un- 
der such circumstances, to presume, that 
congress intended the benefit for those, who 
were to bear the burthen. But on this point 
I give no opinion; because none is necessary 
in this case. If seamen in the whale fisher- 
ies are not entitled to the benefits of the 
charity, because they do not contribute to 
the fund, then the argument at the bar, 
founded upon the supposition, that they may 
be relieved, falls to the ground. If, on the 
other hand, they are entitled to the charity, 
although not contributors to the fund; then 
it is, because the acts are founded upon a 
general policy, applicable to all cases of sick- 
ness -or disability, without reference to their 
being in the ship's service; and then they 
steer wide of the objects of the maritime 
law. They are auxiliary to, and do not su- 
persede it. In truth, the relief may be re- 
quired,' where there are no funds to be 
administered, and in cases where the instruc- 
tions prohibit it It seems to me, therefore, 
that the argument from this source does not 
present any sufficient obstacle to the claim. 

It has been asked, if, in a claim of this 
sort, the expenses of cure are to be paid by 
the ship, what are the limits of the allow- 
ance? May they be extended over years or 
for life? Are they to be, like the pensions 
allowed by some of the marine ordinances, 
in cases of wounds and other injuries, re- 
ceived by seamen in defending the ship from 
the attacks of pirates? My answer to sug- 
gestions of this sort is, that the law em- 
bodies, in its very formulary, the limits of 
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the liability. The seaman is to be cured at 
the expense of the ship, of the sickness or 
injury sustained in the ship's service. It 
must be sustained by the party, while in the 
ship's service; and he is not to receive any 
compensation, or allowance for the effects 
of the injury. But so far, and so far only, 
as expenses are incurred in the cure, whether 
they are of a medical or other nature, for 
diet, lodging, nursing, or other assistance, 
they are a charge on, and to be borne by, the 
ship. The sickness or other injury may oc- 
casion a temporary or permanent disability; 
but that is not a ground for indemnity from 
the owners. They are liable only for ex- 
penses necessarily incurred for the cure; 
and when the cure is completed, at least so 
far as the ordinary medical means extend, 
the owners are freed from all further liabil- 
ity. They are not in any just sense liable 
for consequential damages. The question, 
then, in all such cases is, what expenses 
have been virtually incurred for the cure; 
not what might, under other circumstances, 
be incurred. The owner is not to respond 
for charity actually administered by others, 
but for expenses. He is not to pay what 
may remunerate the sufferer for his losses, 
or what in compassion or humanity he might 
demand; but what the law has measured 
out as the limit of justice. Cases, indeed, 
may occur, where a seaman may be entitled 
to a far different compensation, as where he 
has gone beyond the line of his duty, and 
saved the ship from impending perils. 
There, he may be entitled to a more ample 
compensation, in the nature of' a salvage, to 
indemnify him for any wounds or injuries 
sustained in this extraordinary service. The 
case, put by Cleirac and others, (see Oleirae, 
Jugemens d'Oleron, arts. 6, 7, and note by 
Cleirac; Consolato del Mare, c. 182, e. 137; 
2 Pard. Coll. Mar. 152,) of wounds sustained 
in defending the ship against pirates, may 
be of this nature. But it then probably falls 
under the head of a general average, for the 
benefit of all concerned, or of a salvage serv- 
ice, which entitles the party to a full rec- 
ompense. That is not the present case; and 
it may well Be left for decision, until it 
shall arise directly in judgment. And this 
leads me to remark, that the present is not 
a case, where the expenses axe to be deemed 
a general average charge upon all, who are 
concerned in the voyage. It is strictly a 
charge upon the ship-owners; and comes 
out of their earnings, or arises from their 
proprietary interest in the voyage. Although 
seamen in whaling voyages are compensated 
by shares of the proceeds, this compensation 
is always treated as in the nature of wages. 
They are never deemed partners, although 
they may be said to partake of the profits 
of the voyage. And the very nature of the 
service excludes the notion of partnership. 
It would defeat the very objects of the par- 
ties. The apportionment of the proceeds ia 
only a mode of ascertaining their compensa- 
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tion; but the shares are treated as separate, 
distinct, and independent claims. No one 
ever supposed, that the seamen in whaling 
voyages were liable to third persons for the 
debts of the ship, or the outfits of the owners 
for the voyage. This doctrine has been 
long established upon the soundest rules of 
interpretation of the contract. See Wilkin- 
son v. Frasier, 4 Esp. 182; Mair v. Glennie, 
4 Maule & S. 240; The Frederick, 5 Rob. 
Adm. S; Baxter v. Rodman, 3 Pick. 435, 439; 
Abb. Shipp. (Ed. 1829) note, p. 432. 

The only remaining ground, upon which the 
claim is resisted is, that the injury was not 
sustained in the service of the ship, but by 
the fault of the libellant. And if this be 
maintained in point of fact, it is certainly a 
sufficient answer to the claim. The ground 
is this, that the seamen, although in the 
ship's service at the time of the accident, 
were guilty of gross negligence in not re- 
turning to the ship at an earlier hour, ac- 
cording to the orders given to them by the 
mate on giving them leave to quit the boat; 
and that the accident would have been whol- 
ly avoided by a return at an earlier hour. 
The orders, it is said, were, that they should 
return in a half-hour; and they did not re- 
turn until after the lapse of an hour or two. 
It is not very easy to reconcile the evidence 
on this point, either as to the nature of the 
orders, or the time of the return. But some 
latitude must be allowed, in eases of this 
nature, in the construction of the orders, 
whatever may have been the exact terms, 
in which they were conveyed. They were 
probably understood to import no more than, 
that they must return to the ship at an early 
and reasonable hour. They could scarcely 
have been intended to tie up the seamen to 
the exact limit of a half-hour, without any 
departure from the punctum temporis. 
There was no pressing emergency leading to 
the necessity of such a construction of the j 
orders. There was nothing in the then state 
of the weather, or the admonition of the 
mate, or the nature of the service, requiring 
such extraordinary punctuality. If there 
had been, and it might have been foreseen, 
that delay would be attended with a great 
accumulation of dangers, or serious mis- 
chiefs to the ship's service, the case might 
admit of a very different consideration. 
Suppose the crew had overstayed the time 
but five minutes, and the accident had oc- 
curred, could it be contended, that the own- 
ers were exonerated? It would be a most 
inconvenient and unjustifiable course to tie 
up the maritime law to such niceties. We 
must look to the nature of the service, and 
the general import of the orders, in cases of 
this sort. The most rigid promptitude may 
be exacted in some cases; while in others 
a more indulgent rule may be fairly em- 
ployed. All that could have been intended 
in this ease is, that the boat should return 
to a ship in a reasonable time in the course 
of the evening. I think the weight of the 
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evidence decidedly is, that she did return 
in a reasonable time, and not at a very late 
hour. And I am by no means satisfied, that 
it is clearly made out in "proof, that the 
boat would not have met with the accident, 
if her departure had been at an earlier hour. 
Besides, the accident occurred, while the 
libellant and the others of the boat's crew 
were actually in the ship's service. There is 
no pretence to say, that in the management 
of the boat there was any negligence. The 
neglect, if any, was in the non-compliance 
with the strict terms of the orders. They 
obeyed the orders in returning, but not as 
promptly as was required. Now, it may be 
reasonably doubted, if under such circum- 
stances, any thing short of gross negligence 
could forfeit, on their part, their ordinary 
rights. We must here, as in many other 
cases, not extend our inquiries too far back 
into independent causes. Causa proxima, 
non remota, speetatur, is the doctrine of the 
law, founded upon common sense and con- 
venience in the ordinary transactions of hu- 
man life. The storm here was the immedi- 
ate cause of the injury, and not, strictly 
speaking, the fault of the boat's crew. But 
if such a rule were inapplicable, still, I 
think, there might be gross negligence, that 
is, that sort of negligence, which the law 
denominates crassa negligently and which 
would operate somewhat like a fraud upon 
the owners. Ordinary negligence, consist- 
ent with entire good and a sober intention to 
comply with duty, and, much less, slight 
negligence, ought not to be visited with so 
deep a forfeiture. Repentance and a return 
to duty, even after a fault, are not in the 
maritime law visited with such extraordi- 
nary severity. It is rather the tendency of 
that law to wink at slight offenses, and to 
punish those only which are gross and deep- 
ly injurious to the ship's service. It does 
not appear to me, that, in the present case, 
there was any gross negligence, or any un- 
reasonable and intentional delay on the part 
of the boat's crew, in wilful disobedience of 
orders. The case, therefore, is not made out 
in point of fact, so as to require the applica- 
tion of a forfeiture of the common claim. 

Then, again, it is urged, that the claim 
comes too late, or so late, that it furnishes 
a strong reason for rejecting it. Certainly 
this court is not disposed to entertain old 
and stale claims. But the delay is here 
quite consistent with good faith. And, in- 
deed, it is obvious, that it was founded whol- 
ly in a mistake of the party's rights. The 
libellant was ignorant that such a claim was 
maintainable; and has been prompt enough 
to bring it forward, since he has been en- 
lightened on the subject. If it had been 
clear, that this delay had worked any real 
mischiefs to the respondents, the court would 
extremely regret it. But if the libelant's 
ignorance of the law ought not to avail in 
his favor, the respondents cannot avail them-, 
selves of a like ignorance to escape from 
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their duty. They were bound to know the 
law, as well as he; and, in a mutual mis- 
take, the law looks to the rights of the 
parties, and contents itself with measuring 
out that, without entering upon the more 
difficult task of adjusting personal equities 
in foro conscientise. 

I do not understand, that there is any ob- 
jection to the amount awarded by the dis- 
trict court, if the principle is right. Being 
of opinion, that the principle is right, I shall, 
therefore, affirm the decree. But as the 
question is new, and the controversy most 
fairly submitted to the court, I shall direct, 
that each party pay his own costs in this 
court. 
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REED v. CARUSL 

[Taney, 72; i 8 Law Rep. 410.] 

Circuit Court, D. Maryland. Nov. Term, 1845. 

Copyright — Husicai. Composition — Author — 

Infringement — Limitation op Action 

—Docketing. 

1. It is for the jury to determine, upon the 
whole evidence, whether the person obtaining 
a copyright for a musical composition was the 
author of it or not. 

2. If the musical composition was borrowed 
altogether from a former one, or was made up 
of different parts, copied from older musical 
compositions, without any material change, and 
put together into one tune, with only slight and 
unimportant alterations or additions, then the 
composer i\as not the author, within the mean- 
ing of the act of congress. 

[Cited in Perry v. Starrett, Case No. 11,012.] 

3. But the circumstance of its corresponding 
with older musical compositions, and belonging 
to the same style of music, does not constitute 
it a plagiarism, provided the air in question was, 
in the main design, and in its material and im- 
portant parts, the effort of the composer's own 
mind. 

4. The copyright is prima facie evidence that 
he was the author, and the burden of proof is 
uoon the defendant to show the contrary. 

• 5. The defendant is liable for an infringe- 
ment of the copyright of a musical composition, 
"if he caused it to be engraved, either on the 
whole, or by varying, adding to, or diminishing 
the main design, with intent to evade the law;' 
"or if he caused it to be printed for sale, in such 
manner and for such purpose." 

6. But he is not liable, unless the musical 
composition caused to be engraved, or printed 
for sale by him, is the same with that for which 
the copyright is secured, in the main design, 
and in its material and important parts, altered 
to evade the law. 

7. Nor is he liable, although it is the same in 
these respects, provided it was not taken from 
the piece for which the copyright was obtained, 
but was the effort of his own mind, or taken 
from an air composed by some other person who 
was not a plagiarist, from the piece for which 
such copyright was obtained. 

i [Reported by James Mason Campbell, Esq.. 
and here reprinted by permission.] 



8. There can be no recovery for any infraction 
of the copyright, not committed within two 
years before action brought. 

9. But every printing for sale is a new in- 
fraction of the copyright, although the plates 
nsed were engraved more than two years before 
the institution of the action. 

10. Where a suit was docketed, by consent, in 
November, "as of April term" preceding: held, 
that so far as limitation is concerned, the suit 
will be taken as brought on the first day of 
the April term. 

This was an action of debt [by George P. 
Reed against Samuel Carusi], under the act 
of congress passed 3d February, 1831 (sec- 
tion 7 [4 Stat. 438]), for the infringement of 
a copyright obtained in the year 1840, by 
the assignor of the plaintiff, for the music 
of the well-known ballad called "The Old 
Arm Chair." The action was, on the 4th 
November. 1844, docketed, by consent, "as 
of April Term, 1844," the April term com- 
mencing on the first Monday in that month. 

[This was an action qui tarn, to recover 
the sum of two thousand dollars, for an in- 
fraction of the plaintiff's copyright to the 
ballad of "The Old Arm Chair," averred to 
be the composition of Henry Russell, and 
was founded upon the seventh section of the 
act of congress, of February 3d, 1831, en- 
titled, "An act to amend the several acts 
respecting copyright," which enacts, "that if 
any person or persons, after the recording 
of the title of any print, cut, or engraving, 
map, chart, or musical composition, accord- 
ing to the provisions of this act, shall, with- 
in the term or terms limited by this act, 
engrave, etch, or work, sell or copy, or 
cause to be engraved, etched, worke'd, or 
sold, or copied, either or the whole, or by 
varying, adding to, or diminishing the main 
design, with intent to evade the law, or shall 
print or impont for sale, or cause to be 
printed or imported for sale, any such map, 
chart, musical composition, print, cut, or 
engraving, or any parts thereof, without the 
consent of the proprietor or proprietors 'of 
the copyright thereof first obtained in writ- 
ing, signed in the presence of two credible 
witnesses; or knowing the same to be so 
printed or imported, without such consent, 
shall publish, sell, or expose to sale, or in 
any manner dispose of any such map, chart, 
musical composition, engraving, cut, or 
print, without such consent, as aforesaid; 
then such offender or offenders shall forfeit 
the plate or plates on which such map, 
chart, musical composition, engraving, cut, 
or print shall be copied, and also all and 
every sheet thereof, -so copied or printed as 
aforesaid, to the proprietor or , proprietors 
of the copyright thereof; and shall further 
forfeit one dollar for every sheet of such 
map, chart, musical composition, print, cut, 
or engraving, which may be found in his or 
their possession, printed, or published, or 
exposed to sale, contrary to the true intent 
and meaning of this act; the one moiety 
thereof to the proprietor or proprietors, and 
the other moiety to the use of the United 
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States, to be recovered in any court having 
competent jurisdiction thereof." 

[It was contended, on the part of the de- 
fendant: (1) That Russell's song of "The 
Old Arm Chair" was not an original compo- 
sition. (2) That Carusi's song of the same 
name was a different musical composition; 
heing an alteration of a song called "New 
England," composed by Mr. Stoddard, sub- 
sequent to the date of the copyright of Rus- 
sell's song; the copyright to "New Eng- 
land" being the property of Oarusi. To sus- 
tain the first point, evidence was introduced 
to prove that portions of Russell's song 
were taken from two older airs, to wit, "The 
Blue Bells of Scotland," and "The Soldier's 
Tear." To sustain the second point, the tes- 
timony of various experts m music was in- 
troduced, and the two songs exhibited. The 
witnesses, in the main, agreed that there 
was a resemblance, thougn not an identity, 
in the airs of the songs of Russell and 
Carusi. The jury found a verdict for the 
plaintiff for two hundred dollars, under the 
following directions of the court, which set- 
tle the law, in this circuit, on the points 
involved.] 2 

J. H. B. Latrobe, for plaintiff. 
¥m. F. Frick and Francis Brinley, for 
defendant. 

TANEY, Circuit Justice. 1. The defend- 
ant is not liable to this action, unless the 
jury find that Russell was the author of the 
musical composition called "The Old Arm 
Chair," for which he obtained a copyright 
in 1840; and it is for the jury to decide, 
upon the whole evidence, whether he was 

2 NOTE [from 8 Law Rep. 410]. ATe under 
stand the practice in Maryland to be thus: The 
evidence is closed on both sides; the respective 
counsel then draw up what are called prayers, 
in which they embrace such legal propositions 
as they think the evidence will warrant, and 
these points are then argued by counsel at 
length, the jury quietly looking on, perhaps for 
days. The court grant or refuse such prayers, 
as in their legal judgments they should allow or 
reject; they may reject all, (as in Reed v. Ca- 
rusi,) and commend their own views, as in that 
case. In either case, the counsel must then ar- 
gue the facts to the jury, taking care to keep 
within the rules of the court in the prayers. 
The jury have nothing to do hut find the facts, 
and this without any charge from the court. 
The courts never charge the jury, as in Massa- 
chusetts, for instance. Their opinions of law 
are announced, in answer to the prayers, called 
their rulings. Of course the instructions in Reed 
v. Carusi. which are copied from the original 
in the handwriting of Chief Justice Taney, are 
equivalent to an opinion, where the practice is 
different; for instance ho Massachusetts. It is 
the law in this circuit, until reversed. As dis- 
closing the views of the chief justice, upon a 
statute but little the subject of judicial exposi- 
tion, as to musical compositions, it is an inter- 
esting case. 



or was not the author. If the said musical 
composition was borrowed altogether from a 
former one, or was made up of different 
parts, copied from older musical composi- 
tions, without any material change, and put 
together into one tunc, with only slight and 
unimportant alterations or additions, then 
Russell was not the author within the mean- 
ing of the law; but the circumstance of its 
corresponding with older musical composi- 
tions, and belonging to the same style of 
music, does not constitute it a plagiarism, 
provided the air in question was, in the 
main design, and in its material and impor- 
tant parts, the effort of his own mind. The 
copyright is prima facie evidence that he 
was the author, and the burden of proof is 
upon the defendant to show the contrary. 

2. If the jury find that Russell was the 
author of the said musical composition, then 
the defendant is liable to this action, if, in 
the language of the act of congress, "he 
caused it to be engraved, either on the 
whole, or by varying, adding to, or dimin- 
ishing the main design, with intent to evade 
the law;" "or if he caused it to be printed 
for sale, in such manner and for such pur- 
pose." But he is not liable, unless the musi- 
cal composition caused to be engraved or 
printed for sale by him, is the same with 
that of Russell, in the main design, and in 
its material and important parts, altered, 
as above mentioned, to evade the law; nor 
is he liable to this action, although it is the 
same in these respects, provided it was not 
taken from Russell's, but was the effort of 
his own mind, or taken from an air com- 
posed by some other person, who was not 
a plagiarist from that of Russell. 

3. If" the jury find against the defendant 
upon the two preceding instructions, yet he 
is not liable in this action, unless he was 
guilty of the infraction of the copyright 
within two years before this action was 
brought; but if the plates were engraved 
more than two years before, yet every print- 
ing for sale caused by the defendant, would 
be a new infraction of the right; and if 
such printing was within two years before 
the suit was brought, the defendant is liable 
in this action. Under the agreement en- 
dorsed by counsel, upon the declaration, the 
suit, so far as limitation is concerned, must 
be regarded as brought on the first Monday 
in April, 1844. 

f 4. If the jury find the defendant liable, 
they will find the number of copies caused 
to be printed for sale by him, within two 
years before the suit was brought, and find 
the debt at the rate of one dollar for each 
sheet he may have caused to be so printed 
for sale. 

Verdict and judgment for $200. 
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REED et al. v. CLARK. 

[3 McLean, 480.] 

Circuit Court, D. Michigan. Oct. Term, 1844. 

Statutes — Correcting Printed Acts— Limita- 
tion of Actions. 

1. A printed statute may be corrected by the 
enrolled bill filed in the department of state. 

2. A plea of the statute of limitations is not 
favored in law. 

3. In the exercise of their discretion the court 
will not give leave to file this plea out of time, 
especially where there has been negligence and 
there is no pretence of merits. 

[This was an action at law by Reed & Mis 
against Claris.] 

Mr. Douglass for plaintiffs. 
: for defendant. 

OPINION OF THE COURT. This action 
was brought on a judgment of the .supreme 
court of New York, rendered in 1830. Sever- 
al pleas were filed, and the cause now stands 
for trial. The defendant asks, leave to plead the 
statute of limitations, and as an excuse for 
not having before filed this plea, he alleges 
that he was ignorant of the law, having been 
misled by the printed copy of the statutes. 
The law is alleged to have been erroneously 
copied from the original bill in the office 
of the secretary of state. This law was 
passed in 1820, and has been acted on by the 
courts up to this time. The printed acts are 
declared to be the law of the land and are 
received as such, having been published by 
authority, and under the special superintend- 
ency of the secretary of state, by all the 
courts of the state. We do not suppose 
that this would prevent the courts, under all 
circumstances, from receiving the original en- 
rolled bill to correct an error. But this 
point need not be decided, as there are other 
grounds on which the motion may be consid- 
ered and decided. 

It is not pretended that the defendant has 
a defence to the merits. He relies solely upon 
the technical plea of the statute. Although 
this is a legal defence it is not a conscien- 
tious one, and it is not favored in law. When 
pleaded in time, the defendant is entitled to 
the benefit of it; but when leave Is asked 
to file such a plea out of time, the discretion 
of the court may be exercised, as' the justice 
of the case may require. 

On sufficient showing, the court will always 
permit a plea to be filed which may be es- 
sential to the merits of the case; but they 
will not give leave to file out of time a plea 
of the statute of limitations. This will al- 
ways be refused where there has been negli- 
gence, especially where there is no pretence 
of a meritorious defence. Leave refused. 



REED (CLEVELAND INS. CO. v.). See Case 
No. 2,889. 



i [Reported by Hon. John McLean, Circuit 
Justice.] 
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REED et al. v. COWLEY. 

[1 N. B. R. 516 (Quarto, 137); i 1 Am. Law T. 
Rep. Bankr. 79.] 

District Court, N. D. New York. 1868. 

Bankruptcy — Amendments to Petition — When 
Allowed. 
The district court has power to allow amend- 
ments in petitions and proceedings in bankrupt- 
cy; but amendments that would introduce into 
the petition entirely new acts of bankruptcy 
will be disallowed. 

[This was a proceeding in bankruptcy by 
Reed and others against Frederick C. Cow- 
ley and William L. Hoblitzell. Heard on mo- 
tion to amend creditor's petition.] 

HALL, District Judge. This case was com- 
menced by the filing of the creditor's petition 
of the 3d day of June, 1867. At that time the 
general orders and forms promulgated by the 
justices of the supreme court could not be 
obtained; and the petition, as is shown by 
affidavit, was necessarily drawn without any 
reference to the forms or general orders appli- 
cable to such cases. The order to show cause 
was returnable on the 24th day of July, 1867, 
but the hearing was, by stipulation, adjourn- 
ed from time to time, until the 23d day of 
October thereafter, when, after a partial hear- 
ing, an order was made continuing the ease 
until the 13th of November, and giving per- 
mission to the petitioners to apply on that day 
for leave to file an amended petition, upon 
ten days' notice of such application being 
served, with copy of the proposed amend- 
ments. Further adjournments were made by 
stipulation, and "it was not until the 24th in- 
stant that the motion for leave to file the 
amended petition was made and argued. I 
do not doubt that this court has power to al- 
low amendments in bankruptcy petitions and 
proceedings, and that in allowing such amend- 
ments it should be governed by substantially 
the same principles as those which govern the 
allowance of amendments in simUar cases in 
other courts; and such, I understand, has 
been the practice of the English and American 
courts in bankruptcy cases. Judiciary Acts 
1789, §32 (1 Stat. 91); Ex parte Thwaites, 13 
Ves. 324; In re Blackburn, 1 De Gex, 332; 
James, Bankr. Law, 279; Ex parte Cheese- 
wright, 1 Rose, 228; In re Frisbee [Case No. 
5,130]. But the bankrupt acts having been 
considered *as penal in their character, so far 
as proceedings against the bankrupt are con- 
cerned, the strict rules which apply in actions 
for penalties and forfeitures have been rigor- 
ously adhered to; and it Is obvious that in 
respect to the amendment of sworn petitions 
there should be no relaxation of the strict 
rules which prevail in courts of equity in 
cases where leave to amend a sworn bill or 
sworn, answer is applied for. 
All courts require special reasons for the 

io 1 rrR? printed - f F om , 1 N - B - R - 51 6 (Quarto, 
137), by permission.] 
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allowance of amendments in sworn petitions, 
or in other pleadings which are requiredto be 
Terified by the oath of the party; and where 
the object is to introduce new facts, or change 
essentially the grounds of the prosecution or 
defence, they are properly disinclined to allow 
such amendments except for very special rea- 
sons, and in cases where they are clearly re- 
quired in furtherance of justice, and are ap- 
plied for without unreasonable delay. Smith 
v. Babcock [Case No. 13,008]; Thorn v. Ger- 
mand, 4 Johns. Ch. 363; Western Reserve 
Bank v. Stryker, 1 Clarke, Ch. 380; Steele 
v. Sowerby, 6 Durn. & E. [6 Term R-] 171; 
Cross v. Kaye, Id. 663; Swift v. Eckford, 6 
Paige, 22; Lloyd v. Brewster, 4 Paige, 537; 
Maddock v. Hammett, 7 Durn. & E. [7 Term 
R.] 55; The Harmony [Case No. 6,081]; Story, 
Eg.. PI. § 896. Such amendments in common 
law pleadings not verified, are frequently, if 
not generally, refused. Goddard v. Perkins, 
9 N. H. 488. And as a general rule, it should 
be satisfactorily shown that the allegations 
to be added are probably if not certainly true; 
that they are material to the merits of the 
controversy; that the party has not been 
guilty of gross negligence; and that the mis- 
takes to be corrected or the new facts to be 
alleged, have been ascertained since the origi- 
nal petition or pleading was sworn to, and 
that application to amend has been made 
without unnecessary delay. Caster v. Wood 
[Case No. 2,505]; Calloway v. Dobson [Id. 
2,325]; Mills v. Campbell, 2 Xounge & C. 
Exch. 39S; Lovett v. Cowman, 6 Hill, 223, 227; 
Story, Eq. PI. § 890. Less stringent rules 
would encourage carelessness and indifference 
in drawing and verifying such papers, and 
would open the door to the introduction of 
testimony manufactured for the occasion. 
Courts are, therefore, disinclined to allow, ex- 
cept under very special circumstances, amend- 
ments which change the ground of prosecu- 
tion or defence, and especially when the stat- 
ute of limitations has run. Western Reserve 
Bank v. Stryker, 1 Clarke, Ch. 380, and other 
cases above cited; The John Jay [Case No. 
7,352]; Shield v. Barrow, 17 How. [58 U. SJ 
130; Smead v. McCord, 12 How. [53 U. S.] 
467; Story, Eq. PL § 896; Williams v. Cooper, 
1 Hill, 637; Weston v. Worden, 19 Wend. 
648. But amendments in respect to a cause 
of action or defence already imperfectly set 
forth, are allowed with much greater liberali- 
ty. Saltus v. Bayard, 12 Wend. 228; Miller 
v. Watson, 6 Wend. 506. And they will even 
be allowed to prevent a successful plea of the 
statute of limitations. Tobias v. Harland, 1 
Wend. 93; The Adeline, 9 Cranch [13 TJ. S.] 
244. Courts are also disinclined to allow 
amendments for the purpose of aiding in a 
hard or unconscionable action or defense, and 
in suits for penalties and forfeitures; and the 
defence of usury and the statute of limita- 
tions have generally been looked upon with 
disfavor on applications for amendment. In 
penal actions, or forfeiture cases, and in ac- 
tions for slanderous words, amendments in- 



troducing an entirely new cause of action 
have been refused, as in some eases above 
cited. And the English courts regard the 
bankrupt act as highly penal in its conse- 
quences (Ex parte Cheesewright, 1 Rose, 229) ; 
but as equality among creditors is equity, 
and the general poliey of the bankrupt act is 
to secure this equity, and as it is quite 
evident that opposition to the petition in 
this case is made in the interest of creditors 
who have secured a preference, I should not 
be inclined to refuse an amendment solely up- 
on the ground that bankruptcy proceedings 
are penal in their character. Nor, on the 
other hand, should I regard the objection that 
the petition was not filed in six months after 
the alleged act of bankruptcy as an uncon- 
scionable defence. The presentation of the 
petition within the six months is a condition 
precedent to the creditors' right to proceed. 
The omission need not be pleaded, or other- 
wise specially set up by answer to the peti- 
tion; and this case, like all others involving 
a question of judicial discretion, must be 
determined upon the peculiar facts of the 
case. Nevertheless, the discretion to be ex- 
ercised, being a judicial and not an arbitrary 
discretion, I have endeavored to ascertain 
the general principles which have governed 
courts in analogous cases, and shall seek to 
decide this motion in accordance with such 
principles. 

With this purpose in view, I shall proceed 
to consider very briefly the particular facts 
in this case. The merely formal defects in 
the petition are sufficiently accounted for and 
excused. The more material amendments 
desired are four in number. The first of 
these is rather a continuation and extension 
of the allegations of the facts and incidents 
upon which the allegations of the act of bank- 
ruptcy last alleged in the original petition 
were founded; and though not an amendment 
in form merely, it can hardly be said to be 
analogous to a case in which it is sought to 
change entirely the ground of action or de- 
fence; and, as the provisions of the bankrupt 
act had not become familiar to the profession, 
and the practice under it was entirely un- 
known when the original petition was filed, 
I deem it proper to allow this amendment. 
The amendments of mere formal defects and 
the amendment just alluded to, will be allow- 
ed upon the payment by the petitioners of 
thirty-five dollars costs. The other amend- 
ments proposed are of a different character. 
They would introduce into the petition entire- 
ly new acts of bankruptcy, and they are 
founded upon facts not stated or referred to 
in the original petition, and the acts of bank- 
ruptcy alleged are stated to have been com- 
mitted more than six months prior to the ap- 
plication for the order allowing these peti- 
tioners to apply for leave to amend their 
petition. 

For these reasons these amendments ought 
not, I think, to be allowed. But there is an ad- 
ditional objection to the allowance of these 
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amendments, which is entitled to much weight. 
The first of the acts of bankruptcy is alleged to 
have been committed on the second of March 
last, the second on the 11th day of the same 
month, and the third at divers times be- 
tween the 2d day of March and the day of 
filing the original petition; and no reason is 
given why these acts were not embraced in 
the original petition. It is not shown that 
the petitioners and their attorney were not 
advised of the facts on which these allega- 
tions are based at the time the original peti- 
tion was prepared, nor is it shown that the al- 
legations now sought to be introduced were 
omitted to be inserted in the original petition 
from inadvertence, mistake, or other reason 
-vvhich might excuse such omission. This, 
and that the application to amend was made 
within a reasonable time after the necessity 
of the amendment was discovered, should 
have been shown. The amendments which 
seek to introduce allegations of the acts of 
bankruptcy last referred to, will not be allow- 
ed. 
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REED v. GUTTER et al. 

[1 Story, 590; i 2 Robb, Pat. Cas. 81; 4 Law 
Rep. 342.] 

Circuit Court, D. Massachusetts. Oct. Term, 
. 1841. 

Patents — First Inventor — Prior Use — Dili- 
gence — Theoretical Invention — 
Disclaimer. 

1. Under the patent laws of the United States, 
the applicant for a patent must be the first, as 
well as the original inventor; and a subsequent 
inventor, although an original inventor, is not 
entitled to a patent, if the invention is perfect- 
ed, and put intc actual use by the first and 
•original inventor; and it is of no consequence, 
whether the invention is extensively known or 
used, or whether the knowledge or use thereof 
is limited to a few persons, or even to the first 
inventor himself, or is kept a secret by the first 
inventor. . _ 

[Cited in White v. Allen. Case No. 17,535; 
Coffin v. Offden, Id. 2,950; Pickering v. Mc- 
Cullough, Id. 11,121; National Cash-Regis- 
ter Co. v. Lamson Consolidated Store-Serv- 
ice Co., 60 Fad. 604.] 

2. The decision in DoIIand's Case [Boulton v. 
Bull, 2 H. Bl. 487], that a first and original in- 
ventor, who had kept his invention a secret, 
so that the public had no benefit thereof, could 
not defeat the patent of a subsequent original 
inventor, may be a correct exposition of the 
statute of monopolies (St. 21 Jac. I. c. 3, § 6); 
but it is not applicable to the patent law of the 
United States. 

3. The language of the patent act of 1836 
<chapter 357, § 6 [5 Stat. 123]), "not known or 
used by others before his or their discovery 
thereof," does not require, that the invention 
should be known or used by more than one per- 
son, but merely indicates, that the use should be 
by some other person or persons than the pat- 
entee. 

[Cited in Allen v. Blunt, Case No. 217; Hen- 
ry v. Providence Tool Co., Id. 6,384.] 

4. Under the patent act of 1836 (chapter 357, 
§ 15), an inventor, who has first actually perf eet- 
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ed his invention, will not be deemed to have sur- 
reptitiously or unjustly obtained a patent for 
that, which was in fact first invented by another, 
unless the latter was, at the time, using reason- 
able diligence in adapting and perfecting the 
same. But he, who invents first, is entitled to 
the prior right, if he is using reasonable dili- 
gence in adapting and perfecting the same, al- 
though the second inventor has in fact first per- 
fected the same, and first reduced the same to 
practice in a positive form. 
[Cited in Marshall v. Mee, Case No. 9,129; 
Chandler v. Ladd, Id. 2,593; Davidson v. 
Lewis, Id. 3,606; Dietz v. "Wade, Id. 3.903; 
White v. Allen, Id. 17,535; Reeves v. Key- 
stone Bridge Co., Id. 11,660; Agawam 
Woolen Co. v. Jordan, 7 Wall. (74 U. S.) 
597, 603; Electric Railroad Signal Co. v. 
Hall Railroad Signal Co., 6 Fed. 606: Hubel 
v. Dick, 28 Fed. 139; MeCormick Harvest- 
ing Mach. Co. v. Minneapolis Harvester 
Works, 42 Fed. 155. Quoted in Christie v. 
Seybold, 55 Fed. 75. Cited in Appleton v. 
Ecaubert, 62 Fed. 747.] 

5. An imperfect and incomplete invention, 
resting in mere theory, or in intellectual notion, 
or in uncertain experiments, and not actually 
reduced to practice, and embodied in some dis- 
tinct machinery, apparatus, manufacture, or 
composition of matter, is not patentable under 
the laws of the United States. He is the first 
inventor in the sense of the patent act of the 
United States, and entitled to a patent for his 
invention, who has first perfected and adapted 
the same to use; and, until the invention is so 
nerfected and adapted to use, it is not patent- 
able. 

TCited in Parkhurst v. Kinsman, Case No. 10,- 
757; Dietz v. Wade, Id. 3,903; Johnson v. 
Root, Id. 7,409; White v. Allen; Id. 17,535; 
Coffin v. Ogden, 18 Wall. (85 U. S.) 124; 
Draper v. Potomska Mills Corporation, 
Case No. 4,072; Judson v. Bradford, Id. 7,- 
564; Putnam v. Hollender, 6 Fed. 893; 
Brush v. Condit, 20 Fed. 835, 132 U. S. 48, 
10 Sup. Ct. 4; Pacific Cable Ry. Co. v. 
Butte City St. Ry. Co., 52 Fed. 865. 
Quoted in Christie v. Seybold, 5 O. C. A. 33, 
55 Fed. 75.] 

6. It seems, that in a race of diligence be- 
tween two independent inventors, he, who first 
reduces his invention to a fixed and positive 
form, is entitled to a- priority of right to a pat- 
ent therefor. 

[Cited in Ellithorp v. Robertson. Case No. 4,- 
408: Dietz v. Wade, Id. 3,903; Electric 
Railroad Signal Co. v. Hall Railroad Signal 
Co., 6 Fed. 606. Quoted in Christie v. Sey- 
bold. 5 C. C. 33, 55 Fed. 75.] 

7. A disclaimer, + o be effectual for all intents 
and purposes, under the act of 1837 (chapter 45, 
§§ 7, 9 [5 Stat. 193]), must be filed in the patent 
office before the suit is brought. Unless it is 
so filed before the suit, the plaintiff will not be 
entitled to recover costs in such suit, even if he 
should establish at the trial, that a part of the 
invention, not disclaimed, has been infringed by 
the defendant. Where a disclaimer has been 
filed, either before or after the suit is brought, 
the plaintiff will not be entitled to the benefit 
thereof, if he has unreasonably neglected or de- 
layed to enter the same at the patent office; 
for an unreasonable neglect or delay will consti- 
tute a good defence and objection to the suit. ~ 

[Cited in Tuck v. Bramhill, Case No. 14,213; 
Sessions v. Romadka, 145 U. S. 41, 12 Sup. 
Ct. 801.] 

[Cited in Rice v. Garnhart, 34 Wis. 469. Cit- 
ed in brief in Schillinger v. Cranford, 4 
Mackey, 456.] 

Case for infringement of two patent rights; 
one for "a new and useful improvement in the 
pump"; the second for "a new and useful 
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improvement in the cast-iron pump." The 
declaration contained two counts, one appli- 
cable to each patent The first patent was to 
Jesse Reed, the plaintiff, and was dated Au- 
gust 5th, 1831. The improvement claimed by 
this, and which it was alleged the defend- 
ants .[Elisha P. Cutter and others] had in- 
fringed, was described in the specification as 
follows: "Under the flange is a plate about 
twelve inches in diameter, of suitable thick- 
ness for the strength required; near the cir- 
cumference of the plate are a sufficient num- 
ber of holes for wood screws or bolts, that 
said plate may be attached to any board or 
plank in whatever place said pump may be 
used. * * * The lower valve is attached to 
the lower plate by copper screws or rivets, so 
that the pump may be taken off to come at 
the lower valve without disturbing the lower 
plate or pipe." The words of the claim of 
that part alleged to have been infringed by 
the defendants, were as follows: "The bot- 
tom plate in a horizontal manner with a 
valve attached to it, and playing upon said 
elevation, and the manner of connecting it" 
with the plate, as set forth in the specifica- 
tion." The second patent was to Jesse Reed 
and Josiah Reed, and was dated 19th No- 
vember, 1833. Subsequently, Josiah assigned 
his interest to Jesse. Among other improve- 
ments claimed by this last patent is that, 
which is now in so general use in metal 
pumps, of letting off the water from the cyl- 
inder of the pump, by throwing up the han- 
dle. The lower valve is armed with a pro- 
jection, which, when the handle is thrown up 
to its greatest extent, opens the valve of the 
piston, at the same time that the lower valve 
itself is opened by means of the pressure of 
this projection against the internal sides of 
the piston. In this way water in the cylinder 
may be let off readily, and the important ob- 
ject attained of guarding effectually against 
the effect of frost in the cold season of the 
year. It was alleged, that the defendants had 
infringed this part of the plaintiff's patent. 
Plea, the general issue, with special matters 
of defence filed. At the trial evidence was 
offered tending to show, that the improve- 
ment of letting off the water, claimed in the 
second patent, had been invented and redu- 
ced to practice by Anthony X>. Richmond, of 
New Bedford, some time in 1828, and that he 
had made several pumps containing this im- 
provement, before the date of the plaintiff's 
patent. It was suggested by the counsel for 
the plaintiff, that there was evidence tending 
to rebut this evidence; and a question was 
raised, as to the degree of use and publicity 
of a prior invention, which would operate, in 
point of law, to defeat a bona fide original 
invention, which had been patented. 

Charles Sumner, for plaintiff. 

(1) The object of the exclusive privilege or 
a patent is to secure to the public the com- 
munication of a species or mode of industry, 
which it did not before possess. Therefore 



the patent of a bona fide original inventor 
will be valid, unless an invention be shown, 
which, anterior to the invention of the pat- 
entee, was reduced to practice in such a way 
and to such an extent, as to give the public 
knowledge of its existence. The statute of 
the United States of 1836 (chapter 357, § 6) 
provides, that "any person or persons hav- 
ing invented any new and useful art, ma- 
chine, &c, not known or used by others, be- 
fore his or their discovery or invention there- 
of," and who makes oath, that he verily be- 
lieves, that "he is the original and first in- 
ventor or discoverer," &c, shall be entitled 
to a patent. In another section of the same 
statute (section 15), it is provided, that the de- 
fendant may give in evidence, "that the 
patentee was not the original and first in- 
ventor or discoverer of the thing patented," 
&c If we were to 'consider the first clause 
by itself, without reference to that in the 16th 
section, it would seem clear, that an inven- 
tion must have been known and used by 
others, before the discovery of the patentee, 
in order to defeat the patent The term "oth- 
ers" would seem to imply general and plural 
knowledge, in contradistinction to knowledge 
by an individual. Unless this effect is given 
to this word, it loses much of its signifi- 
cance. The word, however, is borrowed from 
the English statute of monopolies, out of 
which the English patent law is carved, 
which secures a patent to the first and true 
inventor of an art, "which others at the time 
of making such letters patent and grants 
shall not use." These words have received 
repeated constructions in England. It has 
there been decided, that a prior invention, in 
order to defeat the patent of a subsequent 
true and original inventor, must have been 
"generally known"; that it must have been 
in "public use and operation"; "used open- 
ly in public," and not abandoned as useless 
by the first inventor. See Lewis v. Marling, 
10 Barn. & C. 22; s. c, Gods. Supp. 6, 7, 8f. 
Tones v. Pearce, Gods. Supp. 10, 12. Mr. 
Godson's own language (page 4 of the Sup- 
plement; aanuts the above cases to be law. 
The statute of the United States of 1793 
(chapter 55, § 1) says, "not known or used 
before the application," &c. These words 
have received a construction from the su- 
preme court of the United States. Story, J., 
in delivering the opinion of the court, in 
Pennock v. Dialogue, 2 Pet. [27 U. S.] 19, 
said: "We think, then, the true meaning 
must be, not known or used by the public 
before the application." McLean, J., in de- 
livering the opinion of the court, in Shaw 
v. Cooper, 7 Pet. [32 U. S.] 319, said: "The 
knowledge or use spoken of in the act of 
1793 [1 Stat 318] could have referred to the 
public only." The words used by the court 
are broad, explicitly declaring, that the- 
knowledge and use must be by the public. 
It appears, that in the cases actually before 
them, the knowledge and use had been de- 
rived from and under the patentee, having 
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crept abroad before be bad secured - bis inven- 
tion by letters patent But, it is submitted, 
tbat in view of tbe language employed by tbe 
court, and afterwards in the statute, tbe dif- 
ference between those cases and tbe present 
does not authorize a different construction. 
How can tbe court restrain tbe word "others" 
to mean only those, who have derived their 
knowledge from tbe patentee? Particularly 
when this word is employed in the English 
statute, and has there received tbe construc- 
tion now contended for? Tbe clause in the 
16th section can hardly throw doubt upon 
this construction. The clause in tbe 1st sec- 
tion is the granting part of the statute, which 
is to be construed amply for the citizen, par- 
ticularly in an act of the present nature. 
Tbe whole act must be construed, so as to 
give each clause its fullest effect; and no 
word or phrase is to be curtailed of its pro- 
portions, unless it is essential to a reason- 
able construction of the whole statute. If, in 
the present case, it is necessary to abate from 
any clause of tbe statute any of the just ef- 
fect,, which sucb clause would have, if taken 
by itself, we must restrain tbe clause in tbe 
16th section; in other words, it must be con- 
strued by reference to the granting clause in 
tbe 1st section. He must be considered tbe 
first and original inventor, who has invented 
an art or machine, not known or used by oth- 
ers before bis discovery thereof. In confir- 
mation of this view is Dolland's Case [Boul- 
* n ton v. Bull], 2 H. BI. 487, PbiL Pat. 165, 
where the first inventor reduced his inven- 
tion to use, but kept it secret, and showed 
an intention" not to give the public tbe bene- 
fit of it. It was the case of an improvement 
in the object-glass of telescopes,. invented by 
Mr. Hall, but suppressed by him, till Mr. 
Dolland had subsequently made the same in- 
vention, and procured a patent for it, the 
validity of which was disputed on the ground, 
that he was not the first inventor. But the 
patent -^as held to be valid. Mr. Phillips 
(Patents, 163) says,, this ease must stand on 
the ground that, as the first inventor did not 
give the public that advantage which It was 
the intention of the patent laws to secure, he 
should not stand in the way of a subsequent 
inventor, who should be ready to give the 
public sucb advantage, at the end of the pe- 
riod provided for by tbe patent laws. This 
doctrine was recognized in a subsequent case. 
Forsyth v. Reviere, Chit. Prerog. 182, note. 

The object of the patent law is to pro- 
mote the progress of useful arts; 1st, by 
stimulating ingenious minds to make inven- 
tions; 2d, to secure to the public the benefit 
of the inventions, by having the secret fully 
divulged on the expiration of the patent It 
is said, indeed, that the future divulging of 
the secret is the consideration of the grant of 
exclusive privileges. Let us bear this in 
mind in construing these words, "known and 
used." If the thing be known and used, the 
public good does not require the interference 
of tbe patent law; either to stimulate invent- 
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ors, or to secure the divulging of tbe secret, 
for the invention is already made, and the se- 
cret is divulged. If the thing, however, be 
not so known and used, that tbe public will 
eventually have it, as if it be kept an entire 
secret like Dolland's glass, or if it be thrown 
by as useless, or if it be used in private and 
in a corner, then it will justify the protec- 
tion of the patent law;— "Dignus vindice no- 
dus." It is effectually reached by its spirit, 
and is not discarded by its letter. Tbe orig- 
inal inventor, who afterwards bona fide bits 
upon it, and matures it into something use- 
ful, deserves well. Tbe Patent Laws of Aus- 
tria—section 27 (a), (d), Phil. Pat. 516, 517— 
provide, that "every discovery, 'invention, im- 
provement, or change, shall be held as new, 
if it is not known in the monarchy, either in 
practice, or by a description of it contained 
in a work pubUcly- printed." 

(2) The counsel for the plaintiff submitted 
another point in the words of Mr. Phillips, 
in bis work on Patents (page 395), being a 
construction, which this acute and learned 
author has put upon two clauses of the fif- 
teenth section of tbe patent law of 1836. It 
was as follows: "If tbe patentee is the orig- 
inal inventor of the thing patented, his pat- 
ent shall not be defeated by proof, tbat an- 
other person bad anticipated him in making 
the invention, unless it also be shown, that 
sucb person was adapting and perfecting bis 
invention." 

Benjamin Rand, for defendants, e contra. 

STORY, Circuit Justice, overruled both 
points, and said: 

Under our patent laws, no person, who is 
not at once the first, as well as the original, 
inventor, by whom the invention has been 
perfected and put into actual use, is entitled 
to a patent. A subsequent inventor, al- 
though an original inventor, is not entitled to 
any patent. If tbe invention is perfected, 
and put i nto actualvuse by the first and orig- 
inal inventor; it is of no consequence, wheth- 
er the invention is extensively known or used, 
or whether the knowledge or use thereof is 
limited to a few persons, or even to the first 
inventor himself. It is sufiicient, tbat be is 
the first inventor, to entitle him to a patent; 
and no subsequent inventor has a right to 
deprive him of the right to use his own prior 
Invention. The language of the patent act 
of 1836 (chapter 357, §§ 6, 15) and of the 
patent act of 1837 (chapter 45, § 9) fully es- 
tablishes this construction; and, indeed, this 
has been tbe habitual, if not invariable, in- 
terpretation of all our patent acts from the 
origin of the government See 'Phil. Pat 
(Ed. 1837) pp. 65, 66, c. 6, § 4; Woodcock v. 
Parker [Case No. 17,971]; Gray v. James [Id. 
5,718]; Rutgen v. Kanowers [Id. 11,710]; 
Evans v. Eaton, 3 Wheat. [16 U. S.] 454; 
Pennock v. Dialogue, 2 Pet [27 U. S.] 1, 16, 
20, 22. Tbe language of tbe act of 1836 
(chapter 357, § 6), "not known or used by oth- 
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ers before his or their discovery thereof," 
bas never been supposed to vary tbis con- 
struction, or to require, that tbe invention 
should be known to more than one person, if 
it has been put into actual, practical use. Tbe 
patent act of 1790 [1 Stat. 109] used the lan- 
guage, "not before known or used," without 
any adjunct (Act 1790, c. 34, § 1); and the 
act of 1793 used the language "not known or 
used before the application" (Act 1793, c. 55, 
§ 1); and the latter act (section 6) also made 
it a good matter of defence, that the thing 
patented "had been in use" anterior to the 
supposed discovery of the patentee. It early 
became a question in our courts, whether a 
use by the patentee himself before his appli- 
cation for a patent, would not deprive him 
of his right to a patent. That question was 
settled in the negative; and the language of 
the first section of the act of 1793 (chapter 
55) was construed to be qualified and limited 
in its meaning by that of the sixth section; 
and the words "not known or used before the 
application," in the first section, were held 
to mean, not known or used by the public 
before the application. See Morris v. Hun- 
tingdon [Case No. 9,831]; Pennock v. Dia- 
logue, 2 Pet. F27 U. S.l 1, 18-22; Melius v. 
Silsbee [Case No. 9,4041. The case of Pen- 
nock v. Dialogue, 2 Pet. [27 XT. S.] 1, 18^-22, 
is a direct authority to this effect. And it 
was probably in reference to that very deci- 
sion, that the words "by others" were added 
in the act of 1836 (chapter 357, § 6) by way 
of explanation of the doubt formerly enter- 
tained on the subject. The w.ords "by oth- 
ers" were not designed to denote a plurality 
of persons, by whom the use should be, but 
to show, that the use should be by some oth- 
er person or persons, than the patentee. It 
would be strange, indeed, if because the first 
inventor would not permit other persons to 
know his invention, or to use it, he should 
thereby be deprived of his right to obtain a 
patent, and it should devolve upon a subse- 
quent inventor merely from his ignorance of 
any prior invention or prior use; or that a 
subsequent inventor should be entitled to a 
patent, notwithstanding a prior knowledge or 
use of the invention by one person, and yet 
should be deprived of it by a like knowledge 
or use of it by two persons. In Pennock v. 
Dialogue, 2 Pet. [27 U. S.] 1, 23, the supreme 
court expressly held, that the sixth section of 
the patent act of 1793 (chapter 55) then in 
force, (and on this point the law has not un- 
dergone any alteration,) "gives the right to 
the first and true inventor, and to him only; 
if known or used before his supposed discov- 
ery, he is not the first, although he may be 
the true inventor; and that is the case, to 
which the clause looks." 

I am aware of Dolland's Case; but I do 
not consider it to be a just exposition of the 
patent law of this country, however correct- 
ly it may have been decided under that of 
England. In that case, it seems to have been 
held, that Dolland was entitled to his patent, 



because he was an inventor of the thing pat- 
ented, although there was a prior invention 
thereof by another person, who, however, had 
kept it a secret, so that the public had no 
benefit thereof. And, perhaps, this was not an 
unjustifiable exposition of tbe statute of mo- 
nopolies (St. 21 Jac. I. c. 3, § 6), under which 
patents are granted in England. But the 
language of our patent acts is different. The 
patent act of 1836 (chapter 257, §§ 7, 8, 13, 15, 
16) expressly declares, that the applicant for a 
patent must be the first, as well as an original 
inventor. Thepassagecitedfrom Mr. Phillips's 
work on Patents (page 395), in the sense in 
which I understand it, is perfectly accurate. 
He there expressly states, that the party 
claiming a patent must be the original and 
first inventor; and that his right to a patent 
will not be defeated by proof, that another 
person had anticipated him in making the in- 
vention, unless such person "was using rea- 
sonable diligence in adapting and perfecting 
the same." These latter words are copied 
from the fifteenth section of the act of 1836 
(chapter 357) and constitute a qualification of 
the preceding language of that section; so 
that an inventor, who has first actually per- 
fected his invention, will not be deemed to 
have surreptitiously or unjustly obtained a 
patent for that, which was in fact first in- 
vented by another, unless the latter was at 
the time using reasonable diligence _in adapt- 
ing and perfecting^thejLame^ And this rtake 
to be clearly iaw; for he is the first inventor 
in the sense of the act, and entitled to a pat- 
ent for his invention, who has first perfected 
a nd adap ted thesame t o use ; and until the 
invention is so perfected an3T adapted to use, 
it is not patentable. An imperfect and in- 
complete invention, resting in mere theory, 
or in intellectual notion, or in uncertain ex- 
periments, and not actually reduced to, prac- 
tice, and embodied in some distinct machin- 
ery, apparatus, manufacture, or composition 
of matter, is not, and indeed cannot be, pat- 
entable under our patent acts; since it is ut- 
terly impossible, under such circumstances, 
to comply with the fundamental requisites 
of those acts. In a race of diligence between 
two independent inventors, he, who first re- 
duces his invention to a fixed, positive, and 
practical form, would seem to be entitled to 
a priority of right to a patent therefor. 
Woodcock v. Parker [Case No. 17,971]. The 
clause of the fifteenth section, now under con- 
sideration, seems to qualify that right, by 
providing that, in such eases, he who invents 
first shall have the prior right, if he is using 
reasonable diligence in adapting and perfect- 
ing the same, although the second inventor 
has, in fact, first perfected the same, and re- 
duced the same to practice in a positive form. 
It thus gives full effect to the well known 
maxim, that he has the better right, who is 
prior in point of time, namely, in making 
the discovery or invention. But if, as the ar- 
gument of the learned counsel -insists, the 
text of Mr. Phillips means to affirm, (what, I 
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think, it does not,) that lie, who is the orig- 
inal and first inventor of an invention, so 
perfected and reduced to practice, will he de- 
prived of his right to a patent, in favor of a 
second and subsequent inventor, simply be- 
cause the first invention was not then known, 
or used by other persons, than the inventor, 
or not known or used to such an extent, as 
to give the public full knowledge of its ex- 
istence, I cannot agree to the doctrine; for, 
in my judgment, our patent acts justify no 
such construction. 

In respect to another point stated at the 
argument, I am of opinion, that a disclaimer, 
to be effectual for all intents and purposes, 
under the act of 1837 (chapter 45, §§ 7,. 9) 
must be filed in the patent office before the 
suit is brought. If filed during the pendency 
of the suit, the plaintiff will not be entitled 
to the benefit thereof in that suit. But if 
filed before the suit is brought, the plaintiff 
will be entitled to recover costs in such suit, 
if he should establish, at the trial, that a part 
of the invention, not disclaimed, has been 
infringed by the defendant Where a dis- 
claimer has been filed, either before or after 
the suit is brought, the plaintiff will not be 
entitled to the benefit thereof, if he has un- 
reasonably neglected or delayed to enter the 
same at. the patent office. But such an un- 
reasonable neglect or delay will constitute a 
good defence and objection to the suit. 

The cause was then continued oh the motion of 
the plaintiffs. 
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REED et al. v. The FANNY. 

[23 Betts, D. 0. MS. 137.] 

District Court, S. D. New York. Nov. 15, 1858. 

Judgment — Res Judicata — How Pleaded in Ad- 
miralty — Defects in Proceed- 
ings—Waiver. 

[1. A prior decree on the same cause of ac- 
tion, as a defense m an admiralty cause in fa- 
vor of the party for whom it was rendered, 
should be given in evidence, and not set up by- 
summary motion to prevent further hearing or 
to try the fact upon affidavits.] 

[2. The defect of beginning a former proceed- 
ing in admiralty by warrant of arrest against 
the vessel, instead of summons, is waived by 
the concurrence of the other party in new pro- 
ceedings on the same cause of action.] 

[This was a libel for seamen's wages by 
Mills Reed and others against the schooner 
Fanny, James S. Henkle, claimant Heard 
on claimant's motion to set aside the pro- 
cess.] 

Beebe & Donohue, for claimants. 
A. Nash, for libellant. 

BETTS, District Judge. The libellants 
proceeded in rem against the above schoon- 
er to recover wages for a voyage on board 
her from the port of Norfolk in Virginia to 
this port, where she arrived by the way of 
Cuba about the 9th of September last. The 
libel was filed on the 25th of September, 



and the warrant of attachment was issued 
thereon the same day, and was served upon 
the vessel the 12th- of October thereafter. 
On the 2d [22d] of October, Henkle appear- 
ed, boarded the vessel, and interposed a 
claim to the vessel by Vance, her master. 
On the 23d of October the proctor for the 
libellant filed his caveat in court against the 
admission of the interventior* of the 'claim- 
ant unless the stipulation or security for 
costs had been given by him pursuant to the 
rules of the court, without which the proctor 
of the libellant insisted that the default of 
the claimant was perfect On the same day 
the proctors of the claimant obtained an or- 
der from the judge of the court, allowing 
the claimant, because of the sickness of his 
proctor, until the 26th of October to file an 
answer in the action, which order of the 
judge was also filed the 23d of October. 

The warrant of attachment was returned 
by the marshal the 12th of October, and the 
libellant obtained an order of court the 
same day that the marshal published notice 
to all persons to appear and intervene for 
their interest in the cause on the 19th day 
of October, The marshal on the 19th of Oc- 
tober returned and filed his return to the 
order, that such publication had been made, 
upon which return the libellant obtained an 
order for a default nisi, whereupon a proctor 
appeared and moved an allowance of time 
to put in his answer until the 23d, which 
was granted him by the court. It is alleged 
that the libellant took proofs in the cause 
by depositions on the 11th of October, and 
that the claimant also examined witnesses 
on his side on the 23d of October, and that 
the vessel was thereafter dispatched to sea, 
and has since remained out of the jurisdic- 
tion of the court. Some time in October— 
the date does not appear upon the papers— 
the proctors of the claimant served upon 
the proctor of the libellant an affidavit of 
John Vance (master of the vessel), with the 
following notice: "On the foregoing affi- 
davit, and on the proceedings therein re- 
ferred to before Joseph Bridgham, a motion 
will be made before this court on the 26th 
day of October, 185S, at the opening of the 
court on that day, or as soon thereafter as 
counsel can be heard, that the process herein 
be set aside, or for such relief as maybe just 
Dated October 5th, 1858." The jurat of the 
affidavit was dated October 7th. It alleged 
that the crew (of which libellant was one) 
on the arrival of the vessel from her afore- 
said voyage "at and off Staten Islands and 
before the discharge of any part of the car- 
go, and before the arrival of the vessel at 
her port of destination, refused to" work or 
further perform duty; that they were taken 
out of the vessel for the offence, and that 
after being taken out they procured a sum- 
mons from Joseph Bridgham, a commis- 
sioner, etc., who heard the claim and denied 
them a certificate, whereupon the libellants, 
without security, or application to the court, 
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or any order of the court, instituted this suit 
and issued process, and deponent's vessel 
has heen and now is arrested and under ar- 
rest of the United States marshal at the 
suit of the plaintiff. That the cause of ac- 
tion on the two suits are identical and the 
same in all respects." 

The hearing of the motion was deferred, 
between the respective proctors, from time 
to time after the 26th of October until the 
papers were mutually by them submitted to 
the court without argument on this day. 
The case stands substantially upon the- po- 
sitions presented in that of Robinson y. The 
Lillie Mills [Case No. 11,958], decided on the 
Sth instant. The merits of the motion con- 
sist in the assumption that the libellant has 
before had a trial of the same cause in an- 
other tribunal, and a decision therein 
against him, and that he is thereby barred 
bringing this suit for the same subject mat- 
ter. If the claimant had obtained judgment 
against the libellant upon this demand, that 
fact may be given in evidence in this action. 
Young v. Black, 7 Cranch [11 U. S.] 567; 1 
Chit PI. 472. And that defence is the prop- 
er mode of relief, and not an application by 
summary motion to prevent a further hear- 
ing, or try the fact of a prior judgment. upon 
affidavits. 

The court accordingly will not now inquire 
under this mode of procedure whether the 
hearing before the commissioner was on the 
merits, or if the matter was disposed of on 
points of form merely. If an effective hear- 
ing was not had between the parties before 
a commissioner, and this case ought in law 
to have been commenced by summons, and 
not by warrant of arrest against the vessel, 
the omission to proceed by summons and 
hearing on its return conformably to the 
provisions of the act of congress of July 20, 
1790 [1 Stat. 131], would be an irregularity 
of practice, which might be waived by the 
claimant, and then the direct action against 
the vessel in the first instance would be sus- 
tainable. The Lillie Mills, above cited. An 
acquiescence in the new proceedings, and 
especially a concurrence in them, is tanta- 
mount to an explicit waiver of all irregu- 
larities which may have occurred, and 
an adoption of the present action as the 
proper one in which the merits of the con- 
troversy are to be determined. This is a 
familiar principle in the practice of com- 
mon law courts (Grah. Prac. 566, 567), and 
was approved and adhered to in the Unit- 
ed States circuit court in this district. In 
the case of Sedgwick v. Huygens [Case 
No. 12,613a], where a party had been arrest- 
ed or held to bail on a capias returnable out 
of term, and also on Sunday, the defendant 
gave notice of appearance by attorney and 
applied to a judge and obtained an order to 
mitigate bail and subsequently moved to 
quash the writ for irregularity, Judge 
Thompson held that by those proceedings 
the defendant had waived the irregularities, 



and he was allowed no further relief than 
an extension of time to put in his plea to the 
action, and under the condition that he take 
short notice of trial. The practice of admi- 
ralty courts is still more largely relieved of 
strictness in forms and technicalities than 
those of law, it being the governing spirit of 
civil law tribunals to mould their processes 
and procedures so as best to attain the ends 
of justice and fair right between litigant 
parties. Betts, Adm. 57; Ben. Adm. §§ 358, 
483. 

In my opinion, the motion made by the 
claimant in this case is out of time, the right 
to resort to it having been lost or relinquish- 
ed by the positive acts of the claimant in 
the cause, after the irregularities complain- 
ed cf were known to him. Decree accord- 
ingly. 
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REED v. HUSSEY. 

[Blatehf. & H. 525.] i 

District Court, S, D. New York. Aug. 2, 1836.2 

Fleadino in Admiralty— Joinder— -Answer — 
Actions— Seamen — Shares — Shipping Ar- 
ticles—Salvage Services — Costs. 

1. The non-joinder of proper respondents in 
an action in personam can be taken advantage 
of only by plea in abatement. 

2. The practice of courts of admiralty admits 
matter of abatement to be set up in the answer, 
but the answer must, in such case, demand the 
same judgment, and be subject to the same 
rules, as if a formal dilatory plea had been em- 
ployed. 

3. Where, in a suit in personam, a respondent 
cannot be arrested, a foreign attachment may 
issue against his property in the hands of third 
persons, to compel his appearance; and such 
process is appropriate, in admiralty, for that 
purpose alone. 

[Cited in Cushing v. Laird, Case No. 3,508; 
The Alpena, 7 Fed. 363.] 

4. Where, in a suit in admiralty, property in 
the hands of a third person is arrested, on a 
claim to a specific lien upon it, that constitutes 
the suit a suit in rem; and it is not a foreign 
attachment, whether the third person holds the 
property as owner of it in his own right, or as 
trustee of the debtor. 

5. A foreign attachment supposes that the 
property proceeded against belongs to the debt- 
or, and not to the garnishee, and seeks to make 
the garnishee the debtor of the libellant, to the 
value of the property, in case the primary debt- 
or does not appear in the cause or satisfy the de- 
cree. 

6. Property purchased bona fide by the holder 
of it. is not subject to a foreign attachment; 
but a proceeding against it must be sustained as 
one strictly in rem. 

7. A suit in rem imports, ex vi termini, that 
a particular thing is chargeable with the de- 
mand and is subject to arrest therefor. 

i [Reported by Samuel Blatchford, Esq., and 
Francis Howland, Esq.] 

2 [Modified by circuit court. Case unreport- 
ed.] 
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8. Where, before the institution of a suit in 
rem, the thing proceeded against in the libel 
had been deposited with or acquired by agents, 
with full notice to them of the libellant's claim 
upon it, and on its arrest the agents inter- 
vened in the suit by stipulation, and answered 
the libel at large, held, that the suit might be 
treated as a suit in personam against them. 

9. Agreements by which seamen are to receive 
for their services a share of the profits of the 
voyage, are not partnerships, but contracts of 
hiring, aDd the shares so agreed upon are wages, 
and are recoverable as such; and this is so 
whether the compensation is to be made in kind 
or in money. 

[Cited in Chapline v. Conant, 3 W. Va. 516.] 

10. Under shipping articles for a fishing voy- 
age, which give to the seamen shares of all 
that shall be obtained during the voyage, to be 
received by them as soon after the arrival of the 
ship in her home port as the voyage can be 
made up, they become entitled to shares only in 
so much cargo as is brought safely to the home 
port. 

[Cited in Duryee v. Elkins, Case No. 4,197.] 

11. If, under such articles, part of the car- 
go be lost on the voyage home, the seamen are 
entitled to receive their proportions only out 
of the residue which arrives home in safety, 
and not out of the original cargo. 

[Cited in The Antelope, Case No. 4S4J 

12. The maritime law does not render the 
shin-owner, in any sense, an insurer for the safe 
delivery of such cargo; and the seamen's wages, 
if consisting of a share of the cargo, must de- 
pend upon the successful termination of the 
voyage. 

13. Where goods are saved and brought in- 
to the port of destination by salvors, the ship- 
owner is not entitled to freight on such goods; 
nor can the seamen recover wages, as such, 
though the salvage be effected in part by their 
services. 

14. If a seaman does not claim wages in such 
case, but claims a proportion of the cargo, as 
quasi owner of it, that interest may be equita- 
bly secured. to him, subject to the proper char- 
ges for salvage and transportation; or, having 
participated in the salvage service, he may, as 
salvor, claim a part of the cargo, proportioned 
to the value of his wages. 

15. Where seamen contract to be paid by a 
share of the freight or of the proceeds of a voy- 
aee. they cannot, in case of wreck, claim com- 
nensation for salvage services, or more than day 
wages for the time actually employed in saving 
the wreck. 

[Cited in The Antelope, Case No. 484; The 
Aguan, 48 Fed. 322; The C. P. Mineh, 61 
Fed. 513.] 

16. The sixth section of the act of congress 
of July 20, 1790 (1 Stat. 134), which provides 
that all the seamen having cause of complaint 
of the like kind against the same ship or ves- 
sel shall be joined as complainants, if not im- 
perative upon all the seamen to join in a prose- 
cution already begun by a shipmate for the 
wages of a common voyage, at least removes 
all occasion for separate actions, and all equi- 
ty to costs, where such separate actions are 
instituted. 

17. An after action by a seaman, nominally 
in rem, but so inaptly shaped as to become, in 
effect, an action in personam against the agents 
or trustees of the owners, will not carry sepa- 
rate costs + o either party. 

These actions, one in personam, against 
Frederick Hussey, a part owner of the ship 
Franklin, and the other in rem, by John 
Monroe, against the remnants of the ship 
and the proceeds of part of her cargo, were 



brought by two seamen to recover wages 
for their services on board that vessel, on a 
whaling voyage to the Pacific Ocean, and 
also salvage for saving portions of the ap- 
parel* and cargo from her wreck, on the 
coast of Brazil. It appeared that, in June, 
1831, the Franklin sailed from Nantucket on 
a whaling voyage. The libellant Henry 
Reed went out in her. The other libellant, 
Monroe, shipped at Callao, Pern. Each of 
them signed the shipping articles, by which 
Reed was to have a lay of one one hundred 
and twenty-fifth, and Monroe a lay of one 
one hundred and twentieth, "of all that shall 
be obtained during the voyage." Nantucket 
was the home port of discharge. The ship 
obtained, during her voyage, from 1,300 to 
1,350 barrels of oil, 100 barrels of which 
were shipped to the United States in anoth- 
er vessel, and were received and sold by 
the owners. In March, 1834, the Franklin 
left the whaling ground and sailed for the 
United States. The master, the mate and 
five seamen died on board, between Cape 
Horn and the Falkland Islands, and the 
command devolved on the third mate, who 
put into Montevideo in distress. The vessel 
remained at that port about a month re- 
fitting, and* having, with the assistance and 
advice of the consul, shipped there a first 
mate and five seamen, at monthly wages, 
sailed for the United States about the mid- 
dle of August, 1834. On the 5th or 6th of 
October, about midnight, she was wrecked 
on the Diego Roderiguez Shoals, off Coraipa, 
on the coast of Brazil. She struck upon a 
rock about six miles from shore, and bilged, 
and was entirely lost. With the assistance 
of fighters and persons from the coast, and 
with the aid of her crew, three anchors 
and a part of her rigging and a quantity of 
the oil which composed her cargo, were got 
on shore. During the period they were at 
work on the wreck, the upper works of the 
ship broke off in a gale, and were driven 
ashore, carrying 150 or 200 barrels of oil. 
In all, 450 barrels were saved.. The oil, in 
many of those which reached the shore, 
was lost from leakage. The persons who 
were employed in saving the cargo were en- , 
gaged at first under the authority of the 
British consul, and, subsequently, under 
that of the American consul, as soon as his 
interference could be obtained. The master 
stated in his testimony that the crew were 
employed for forty-five days in. saving and 
securing the cargo, about a fortnight of 
which time was employed on the wreck. 
The persons hired on the coast were paid 
sixty-two and a half cents per day. Labor- 
ers were abundant at that price. A vessel 
was chartered, which brought to New- York 
the oil saved and the remnants of the ship, 
and they were all sold at auction, under 
the direction of Josiah Macy & Sons, who 
were the claimants of the proceeds of the 
oil, as agents or trustees of the owners. 
The nett surplus, over and above all dis* 
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bursements, held by them for the owners, 
was about $717. The expenses of saving the 
property and transporting it to this country 
were all discharged by the American consul. 
The ship's company, except the Iibellants 
and the master, were discharged at the 
place of wreck, their claim of wages being 
satisfied by the consul. Those payments 
were brought into the account as part of 
the charges and disbursements. The oil 
was worth at the place of wreck twenty 
cents per gallon, and would not, if sold 
there, have defrayed the expenses incurred 
there. Both of the libels charged that the 
ship was intentionally run on shore and 
wrecked by the master. The evidence in 
support of this allegation consisted only of 
the testimony of the Iibellants themselves, 
each testifying for the other. The other 
facts are sufficiently set forth in the opinion 
of the court. 

John A. Morrill, for Iibellants. 
Charles Walker, for claimants and re- 
spondents. 

BETTS, District Judge. The Iibellants 
present their demands under two aspects: 
(1) That they are entitled to recover the 
value of their respective shares in all the 
oil obtained during the voyage, notwith- 
standing the shipwreck; or (2) that they are 
entitled to an allowance for salvage services, 
equivalent to the wages they would have 
received had the whole cargo been delivered 
in this country. The claimants and respond- 
ents urge, against the maintenance of the 
actions, some objections which apply in 
common to both suits, and some which o ap- 
ply only to the one or the other of them. 

It is contended, that if the Iibellants will 
be ultimately entitled to recover wages, 
their right was not mature when the suits 
were instituted, as the owners had not then 
received the nett proceeds and made up the 
voyage, even admitting that, under the arti- 
cles, the Iibellants could recover without 
showing the arrival of the ship at Nan- 
tucket. The seamen are, by the articles, 
entitled to their wages "so soon as the oil 
can be sold and the voyage made up by the 
owners." It does not become necessary, 
however, to advance any opinion as to what 
may be regarded, in behalf of seamen, as a 
satisfaction of this condition; for the proof 
is, that all the oil was, in point of fact, 
sold before these suits were brought. There 
is also ground for reasonable presumption, 
that the accounts of the voyage were made 
up within the purview of the articles; be- 
cause, it appears that a statement was given 
to the seamen, by the owners of the ship, 
of the proceeds of the voyage and of some 
small balance due them, which was offered 
to be paid. One suit was brought on the 
9th of March, and the other on the 14th. 
The oil had been all sold, and the proceeds 
accounted for to the owners of the ship, on 
the 7th. There would, therefore, seem to 



have been a compliance with the articles to 
the letter, on the part of the Iibellants; and, 
their right of action being perfect, the court 
cannot deny them the benefit of it, on ac- 
count of any unnecessary hastiness or ill- 
temper evinced in commencing the suits. 

The other objections to the suits are, that 
the action in personam cannot be maintained 
against Hussey alone for the recovery of 
the whole of Reed's wages; and that the 
action in rem cannot be sustained, because 
it is not founded upon the arrest of any 
property in possession of the claimants, 
which is subject to the charge sought to 
be enforced against it. If the objection be- 
cause of the non-joinder of all the owners in 
the action in personam, can be made avail- 
able in this court, thft can only be done by 
means of a plea in abatement, or of an an- 
swer having the constituents of such a 
plea. Abb. Shipp. (Ed. 1S29) 82, and note. 
The answer sets up the fact that Hussey 
is only one-eighth owner, and gives the 
names of the other owners, but does not 
take exception to their not being joined in 
the action. If the practice of the court per- 
mits matter appropriate to a dilatory plea to 
be brought forward by answer, yet the an- 
swer must demand the like judgment, and 
be subject to the same proceedings, as if a 
formal plea had been employed. This ob- 
jection, therefore, cannot be maintained, and 
the action may proceed against the single 
defendant as if he were the sole owner. 
The argument in opposition to the other ob- 
jection is founded upon the assumption that 
the suit by Monroe is a proceeding by way 
of foreign attachment. But that could not 
have been the object of the attachment, be- 
cause Hussey had been already arrested and 
held to bail in the suit against him in per- 
sonam; and an arrest of his goods by for- 
eign attachment would have been useless 
and nugatory, because his actual appearance 
fulfilled all that could have been exacted 
under that attachment Rules 25, 26, 27 
(Ed. 1838). Besides, the action is impetrat- 
ed against the oil and the remnants of the 
wreck, as being specifically subject to the 
.claims of the libellant. The libel sets forth 
a case which, upon the face of it, en- 
titles the party to hold the remnants of the 
wreck for the satisfaction of a part, if not 
the whole, of the demand, and makes out 
a strong probable right to attach the oil 
also. It alleges a sale of the oil to Josiah 
Macy & Sons, and obviates any privilege 
they might claim in the character of pur- 
chasers, by averring that the "sale was 
made to them, and that they purchased, 
with full notice of the claims of the libel- 
lant," and prays process of attachment 
against the specific articles sold, "and also 
against the goods, chattels, credits and ef- 
fects of Frederick Hussey, to compel his 
appearance." This, then, is a regular suit 
in rem. It goes against property in posses- 
sion of the respective claimants, upon an al- 
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legation of its liability to the claim, and is 
accompanied with a monition to those par- 
ties to appear and answer the libel under 
oath. The right to maintain it. must be 
tested, then, by the rules which are applica- 
ble to actions in rem, founded upon a lien 
on the thing arrested. 

The advocate for the libellant contends, that 
the appropriate steps were taken in this 
manner, by foreign attachment, to compel 
the appearance of Hussey, by impounding 
the proceeds of his property in the hands of 
third persons. This is clearly a misappre- 
hension of the proper mode of proceeding. 
The right to a, foreign attachment is not to 
be determined from the frame of the libeL 
because the libel need not demand one. Such 
an attachment is required when a personal 
arrest of the defendant cannot be made, — 
Rule 25 (Ed. 1838); Hall, Adm. 60-70,— and 
is, therefore, founded upon the return of the 
marshal to the warrant of arrest. The libel 
prays, in a loose and indefinite way, an at- 
tachment against the goods, chattels, credits 
and effects of Frederick Hussey, to compel 
an appearance. Yet process in conformity to 
that prayer would not authorize the seizure 
of property, unless it was in Hussey's actual 
or constructive possession. Neither the rights 
nor the possession of a third party could be 
interfered with or disturbed under a war- 
rant couched in terms so latitudinarian and 
uncertain. If Hussey's property, in the hands 
of third persons, was sought to be seized, the 
names of the holders and the purpose of the 
proceeding should have been specified, to con- 
stitute them garnishees and t© make the 
foreign attachment a regular means of re- 
dress. It is manifest that the property of 
Josiah Macy & Sons is not subject to arrest, 
to compel the appearance of Hussey; yet, 
that is the bearing and object of the proceed- 
ing as it is interpreted by the libellant's 
counsel. The right of property in the oil, as 
■ between Hussey and Macy & Sons, is assert- 
ed to be in the latter. It would, then, be 
most inapt and irregular to arrest their prop- 
erty, with a view to coerce Hussey's appear- 
ance. It would be no prejudice to him if 
their property should be sequestered for his 
debt; and, therefore, a distringas upon that 
property, with intent to compel his appear- 
ance in the cause, would never be permitted 
by the court. No credits or effects are point- 
ed out in the libel as existing anywhere and 
belonging to Hussey, which might be subject 
to arrest by the attachment asked for; nor 
is it averred that the proceeds of the things 
claimed, if they be sold, are held by Macy 
& Sons as the funds of Hussey. A foreign 
attachment operates, by force of law, to ren- 
der the garnishee, instead of the respondent, 
the debtor or depositary of the libellant; and 
it can have no foundation except in relation 
to effects and credits which actually belong 
to the respondent. Gierke, Praxis Adm. (by 
Hall) tits. 28, 32, and notes; Manro v. Almei- 
da, 10 Wheat [23 U. S.] 473; Bouysson v. 



Miller [Case No. 1,709]. Had the regular 
course of practice been pursued in the present 
case, the garnishees would not have been 
put to the expense of appearing in and con- 
testing a suit to whieh they are made par- 
ties, but would have been acquitted of all re- 
sponsibility on conforming to the rules of 
this court in that behalf,— Rules 2S, 29, 40 
(Ed. 1838),— and filing the proper affidavit 
or stipulation. Those rules are designed to 
relieve parties who have no interest in a con- 
troversy, from all expense or inconvenience 
in respect to funds in their hands, which are 
the subject of conflicting claims between 
others. If the order of the judge endorsed 
upon the libel, "that process issue, according 
to the prayer thereof," was obtained with 
a view of complying with the twenty-eighth 
rule, still, it must appear that the prayer 
presents a case for a foreign attachment; 
otherwise, an order in such general terms 
will not authorize its employment. The or- 
der would rather seem to indicate that the 
libellant was allowed, upon the case he pre- 
sented, to arrest the property of third per- 
sons because it was acquired by them with 
full notice of his rights and liens, than to 
constitute them debtors to or garnishees for 
him because of their being in possession of 
such property or its proceeds for him. 

It now appears most manifestly, that the 
libellant well knew, when his suit was in- 
stituted, that the oil and effects saved from 
the wreck were none of them in the possession 
either of Hussey or of Macy & Sons, but had 
all of them been previously sold at public 
auction by a regular auction house, and that 
the proceeds of the sale came in that manner 
into the possession of Macy & Sons; and that, 
therefore, there was no foundation for a suit 
in rem against the oil in specie. That form 
of action imports, ex vi termini, a thing to be 
arrested. Where none exists, the action is 
as inapt and fruitless as a warrant in perso- 
nam would "be against a party who had never 
been within the jurisdiction of the court, or 
against one who was deceased. The process, 
in the present case, did not go against the pro- 
ceeds in the hands of Macy & Sons, and they 
might, therefore, have disregarded the moni- 
tion, (the suit not resting upon any personal 
responsibility of theirs independent of the 
property to be attached,) and not have ap- 
peared to the action, being no way required 
to do so by the mandates of the court. All 
the parties having, however, elected to ap- 
pear by proper stipulations, and to answer 
the libel at large, the court may consider the 
case as placed upon the same footing as if 
the property demanded had been attached 
and the claimants had intervened in respect 
thereto; and, if a clear right is established by 
the libellant to obtain relief, or to receive the 
funds held by Macy & Sons, such relief may 
be given, notwithstanding the informalities 
and inaptitudes - of the mode of procedure. 
The formal objections to the maintenance 
of the actions are, therefore, overruled. As 
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the second suit does not rest upon any at- 
tachment of property, but solely on the ap- 
pearance and stipulations of the claimants, 
it becomes in effect, nothing more than a suit 
in personam, entitling the libellant to no 
other remedy than if he had instituted it 
only by citation or by personal arrest of the 
parties; and, therefore, in the disposition of 
the costs of these suits, the question both as 
to the necessity and the right of these double 
actions will be considered. 

The extent of the right of the libellants In 
the oil taken on the voyage, forms the merits 
of their cases, and must be considered and 
disposed of. Two propositions are advanced 
by them: (1) That they are entitled to re- 
cover an equivalent for their full lay or 
share in the entire quantity of oil taken and 
laden on board, without diminution on ac- 
count of losses by wreck or by perils of the 
sea; (2) or that, if their right is limited to the 
quantity saved from, the wreck, they are en- 
titled to full shares in that, without bearing 
any of the charges at the place of shipwreck, 
or in the transportation of the oil from Brazil 
to this port. The libellants contend that they 
are entitled to full wages, upon the terms 
of the contract and the principles of mari- 
time law, and also because the ship was de- 
signedly stranded by the master, and the 
stipulated termination of the voyage was thus 
prevented by an act of malfeasance for which 
the owners are responsible. The court will 
not now assume to decide what the rights 
of seamen may be in such a voyage, when 
the vessel is voluntarily wrecked by the mas- 
ter, or is lost through want of skill or culpa- 
ble neglect. There will, probably, be no se- 
rious difficulty in discovering the principle 
whieh should govern a case of that character, 
when it occurs. It is sufficient for me to 
say now, that, in my opinion, the libellants 
prove no misconduct or want of seamanship 
and precaution in the navigation of this ship 
at the time of her disaster. 

The right to full wages is placed mainly, 
however, upon the supposed tenor of the 
shipping articles, and upon the assumption 
that the hazard of the transportation of the 
cargo was thrown exclusively on the ship- 
owners. Agreements by which seamen are to 
participate in the adventure, and to derive 
their reward from its success, are now rare, 
and are probably limited, in commercial ex- 
perience, to privateering and fishing voyages. 
Abb. Shipp. (Ed. 1829) 432; Barney v. Cof- 
fin, 3 Pick. 115; Baxter v. Rodman, Id. 435. 
But, anciently, it was a very usual, and ap- 
parently the original method of hiring. Laws 
of Oleron, arts. 3, 8, 16; Laws of the Hanse 
Towns, art 24; Ordinances of Louis XIV. b. 
3, tit 4, art 7; Jac. Sea Laws, 132. Such 
agreements do not constitute partnerships, 
but are merely a hiring of the seamen, and 
the shares agreed upon are wages, and are re- 
coverable as such,— Abb. Shipp. (Ed. 1829) 
432, note; "Wilkinson v. Frasier, 4 Esp. 182; 
The Frederick, 5 O. Bob. Adm. 8; Giles v. 
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The Cynthia [Case No. 5,424]; 3 Kent, Comm. 
185; Barney v. Coffin, 3 Pick. 115— though 
Pothier styles them a species of contracts of 
partnership,— 5 Poth. 360; Cont du Louage 
des Matelots, 161. Upon these principles, 
then, the shipping articles, whether stipulat- 
ing a compensation in kind or in money, 
would be subject to the same rules of inter- 
pretation, and, in securing to seamen like 
rights, would also subject them to the same 
duties and obligations. By the articles in 
the present case, the seamen engage to per- 
form the whaling voyage specified, in con- 
sideration of the shares or lays to be paid 
them, and the owner promises, upon these 
conditions, to pay the shares of the nett pro- 
ceeds of all that shall be "obtained" during 
the voyage, as soon, after the return of the 
ship to Nantucket as the oil can be sold and 
the voyage be made up. The performance by 
the seamen is in substance a condition preced- 
ent to the payment to be made by the own- 
er, and is made rather more distinctively bo 
by the restrictions as to the time and place 
at whieh the owner's responsibility shall at- 
tach, than is imported by the ordinary stipu- 
lations in a shipping contract This court 
may undoubtedly, in the exercise of Its equi- 
table powers, dispense with a literal fulfil- 
ment of the conditions in this description of 
engagements, and may regard acts which are 
substituted by agreement, express or implied, 
between the parties, or which are compelled 
by the exigencies of the voyage, to be 
equivalent to an exact compliance with the 
articles,— The Minerva, 1 Hagg. Adm. 347; 
The George Home, Id. 376; Harden v. Gor- 
don [Case No. 6,047],— but still it must search 
for and require an observance of the con- 
tract in its essential features, as it is the 
contract alone which creates or gives efficacy 
to the rights of the parties. But it is sup- 
posed that there is a peculiar force in the ex- 
pression "obtained," used in the articles, 
which secures to the seamen a right to be 
paid their lays in all the oil taken and laden 
on board the ship during the fishing voyage. 
This term is not to be construed per se, with- 
out regard to its context in the contract; and, 
if it be read in reference to the subject-mat- 
ter, there can be no ground to doubt that it 
has relation to the entire period of the serv- 
ice, the completion of the service being an 
essential part of the undertaking, and a con- 
sideration for the wages to be paid. The 
agreement of the sailors was not merely to 
take fish, nor was the contract of the own- 
ers to pay the stated compensation for that 
service alone The contract on one side was, 
to perform a voyage, consisting of the out- 
ward run, the fishing service and the return 
to the port of discharge; and the contract on 
the other side was, to pay the lays stipulat- 
ed, when they should be adjusted, on the 
completion of the voyage. The contract in- 
controvertibly imports, that the products to 
be shared are not "obtained," within the con- 
templation of the parties, until they are 
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"brought safely to the port of destination. 
This construction of the articles also neces- 
sarily results from the relationship of the sea- 
men to the subject-matter. They have no 
property in the oil itself. They cannot claim 
to have aliquot parts measured off and de- 
livered to them, either abroad or at home, as 
being joint owners of the commodity. Both 
by the terms of the agreement, and by the 
rules of the law maritime, their interests rest 
alone in the proceeds realized from the sale 
of the articles obtained. Abb. Shipp. (Ed. 
1829) 432, note; 3 Kent, Comm. 185; Wil- 
kinson v. Frasier, 4 Esp. 182. It is also to 
he considered, that this was a contract for an 
entire voyage, and that, in such a case, up- 
on general principles, seamen cannot claim 
wages for the performance of a part only, 
unless there has been freight earned before 
reaching the final port of discharge. Abb. 
Shipp. (Ed. 1829) 447, and notes; Giles v. 
The Cynthia [Case No. 5,424]; The Two 
Catharines [Id. 14,288]. 

It is supposed, that because the owners are 
bound to furnish a sufficient ship for the 
service and the voyage, they are obliged to 
bring back, at their own risk, the cargo pro- 
cured in the adventure— that, in effect, they 
become insurers for the safe delivery ol 
whatever Is put on hoard. This is not a 
stipulation of the contract, and there is no 
known principle of maritime law which im- 
poses or sanctions such an obligation. By the 
American and the English law, the seamen's 
right to recover wages depends upon the suc- 
cessful termination of the voyage; and a loss 
of the voyage, by wreck or capture, takes 
away, as a general rule, their right to claim 
wages— Abb. Shipp. (Ed. 1829) 457, and note; 
3 Kent, Comm. 18S; 1 Bell, Comm. 512,— ex- 
cept where the owner is entitled to freight 
pro rata itineris,— Luke v. Lyde, 2 Burrows, 
882; Laws of Oleron, art 4,— and, in that 
case, the better modern doctrine is, that sea- 
men, whether hired for the voyage or by the 
month, can claim pro rata wages,-— 3 Kent, 
Comm. 189; 1 Bell, Comm. 512-515. This 
principle may secure them a proportionate 
compensation out of the 100 barrels of oil 
transmitted home by another conveyance, and 
received by the owners; but it has no appli- 
cation to the main cargo. That a sound con- 
struction of the contract will only entitle the 
libellants to their shares of the oil brought to 
the home port, is further illustrated by a con- 
sideration of the principle by which the 
right to wages is made to depend on a par- 
ticipation in the earning of freight. Upon 
that principle, the seamen recover their 
wages only on the safe performance of the 
voyage, because in that event alone does 
freight accrue. Koceus says, that when the 
sailor has" an interest in the freight and cargo 
in lieu of wages, and the ship sustains an in- 
jury from accident, or the mariner does not 
perform the voyage, he is bound to contrib- 
ute to the loss, and cannot recover wages. 
De Nav. note 43 (Ingersoll's Transl.) p. 46. The 



(Case No.. 11,646) REED 

regulations of the Laws of Oleron were of 
like import The seaman who hired for part 
of the freight, was obliged to continue with 
the master to the port of destination. Arti- 
cle 19. See, also, articles S and 16, and 
Cleirac's observations therein, as illustrative 
of the character of these contracts. The Or- 
dinance of Louis XIV. directs that seamen 
going by the profit or freight shall not pre- 
tend to any wages for equipping, or dam- 
ages if the voyage be broken up, retarded or 
prolonged by a superior force, whether be- 
fore or after the departure of the ship (liv. 
3, tit 4, art 7), because, as Valin observes, 
the crew are bound to abide the good and 
bad fortune, and run all the risks of the ship 
(1 Valih, Comm. sur l'Ord. 700). And, in case 
some freight is realized by the ship, the 
mariners participate in that according to the 
terms of their contract (Ord. liv. 3, tit 4, art 
9); and Valin says their compensation or 
wages are limited to that portion (1 Valin, 
ad loe. 703). Pothier is. manifestly of the 
same opinion, as he declares the contract to 
be a copartnership. 5 Poth. 360; Cont du 
Louage des Matelots, 161. 

It seems, then, that there is no foundation 
in the shipping articles or in the principles 
of maritime law, to sustain the claims of 
these libellants to full shares in all the oil 
laden on board during the voyage; that their 
compensation depends upon the proceeds 
realized from it here; and that they bear 
the risks of the perils of the sea in its trans- 
portation home. This is more appropriately 
so in relation to voyages like the one in ques- 
tion here, inasmuch as the law allows the 
seaman to effect insurance on the oil after it 
is laden on board (1 Phil. Ins. 55), while such 
security is prohibited in regard to money or 
wages (Hughes, Ins. 15). With respect to 
the 450 barrels of oil saved from the wreck, 
and brought to this port in a vessel chartered 
for the purpose, I shall hold that the libellants 
are entitled to their lays out of its nett pro- 
ceeds. The general principle is, that goods 
brought in by salvors, although the ship's 
company were chiefly, instrumental in effect- 
ing the salvage, do not entitle the ship-owner 
to freight, nor the seamen to wages, because 
the delivery of the goods is not made in pur- 
suance of the contract Dunnett v. Tom- 
hagen, 3 Johns. 154. The distinction may, 
, however, I think, be taken between that case 
and the present one, that, when goods are 
brought in by salvors, the contract of af- 
freightment is superseded and annulled by 
the salvage service, and the owner cannot be 
required to satisfy both the ship-owner and 
the salvor; whilst here, the demand of the 
seaman is in the character of quasi owner, 
being for part of the thing produced, and he 
has to bear, together with the other owners, 
the charges of salvage, and those of new af- 
freightment when the goods are not trans- 
shipped by the original ship-owner. But the 
right to compensation out of the salved prop- 
erty may furthermore be deduced from the 
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rule, that every part of the vessel and of her 
freight saved by the aid of the seamen, is 
hound for the payment of their wages, and 
that it matters not whether the recompense 
be made in the name of wages or as salvage. 
Abb. Shipp. (Ed. 1829) 451; The Neptune, 1 
Hagg. Adm. 227, and foreign ordinances there 
cited; 3 Kent, Comm. 195. The recovery 
must be limited, however, to the nett pro- 
ceeds, and cannot cover the value of the oil 
here, free from the charges for salvage and 
transportation. The voyage, as to the ship- 
ping adventure, ended with the shipwreck. 
This is a case of superior force, spoken of in 
maritime codes, which breaks up the con- 
tract, and deprives the seamen of the wages 
agreed upon. They have an equity, however, 
proportionate to their demands, which ad- 
heres to whatever portion of the cargo may 
be realized here (1 Valin, Comm. sur l'Ord. 
703; Code de Commerce, liv. 2, tit. 5, No. 
259); and, to that extent, this court will pro- 
tect their rights in this case. They are sub- 
ject to a share of the charges, because it is 
principally on account of their liability to 
bear those charges, that the rule which de- 
prives them of all claim to wages, on the loss 
of freight voyages, is not deemed to apply 
to fishing adventures. 

The libellants demand a salvage compensa- 
tion for their services in rescuing the prop- 
erty from the wreck and securing it on shore. 
They were employed about forty-five days 
before the goods were re-shipped, and about a 
fortnight on the wreck. The rule seems to 
be invariable, however, that seamen who are 
compensated by a share of the freight or of 
the proceeds of the voyage, cannot, in case of 
wreck, claim for salvage service. The only 
extra compensation they can demand is, to 
be paid by the day for the time they are en- 
gaged in saving the wreck. Laws of Oleron, 
art. 3; Ord. de Marine, liv. 3, tit. 4, art 9; 
1 Valin, Comm. 703; Code de Commerce, liv. 
2, tit 5, arts. 260, 261. The daily wages of 
laborers at the place of wreck were sixty-two 
and a half cents. I shall, however, consider 
the services of the crew as much more val- 
uable. They were more under the control of 
the officers, and were stimulated by a com- 
mon interest to exert themselves with greater 
activity and more usefully than laborers 
picked up along shore. The services actual- 
ly performed by them were in a high degree 
laborious, and, to a considerable extent, peril- 
ous to themselves. For these reasons, I think 
two dollars a day, for fourteen days, ought 
to be allowed to each of the libellants. 

The recovery of the libellants, then, will be 
as follows: To each his share, according to 
the articles, in the nett proceeds of the 100 
barrels of oil sent home during the voyage; 
and to each his like share in the nett proceeds 
of the 450 barrels of oil sold at this port, with 
the privilege, on the reference before the 
clerk, of surcharging with respect to the 
amounts of the expenses and disbursements 
against the property, if they shall be advised 



that they ought to be exempt from bearing 
any parts thereof, or that the charges are 
excessive. A reference will be ordered to the 
clerk, to ascertain the amount to be decreed 
in conformity to these principles. Monroe 
will be allowed no costs in his action. It has 
already been shown that that suit is, in ef- 
fect, an action in personam. Accordingly, 
the remedy in the two suits is concurrent 
and identical, and no reasonable cause is 
shown for having separated them. Both 
were brought by the same proctor, nearly 
simultaneously in point of time, and both of 
the seamen could have joined in one suit. 
The practice of this court, in conformity to 
the spirit of the statute (Act July 20, 1790, § 
6; 1 Stat. 134), is, to allow any of the mem- 
bers of a crew to come in, on summary peti- 
tion, and enjoy the advantages of a prosecu- 
tion instituted by a shipmate, to recover the 
wages of a common voyage. If the act is 
not to be construed as imperative, and as 
compelling the union of all the mariners in 
one suit, to recover the wages of the same 
voyage, it at all events, removes every occa- 
sion for different actions, and takes away all 
equity to costs when different actions are in- 
stituted. Had the claimants in the suit in 
rem been arrested, or their property been at- 
tached, so as to compel their appearance, I 
should have awarded them costs against the 
libellant; but, as their defence has been 
wholly voluntary and gratuitous, it ought 
not to entitle them to charge the expenses 
upon the sailor. Whether the libellant in the 
other action shall recover or pay costs, will 
be reserved for consideration until the com- 
ing in of the clerk's report. Decree accord- 
ingly. 

NOTE. This case was appealed to the circuit 
™ u £ t ^™il re , J ' lld ? e Thompson held (December 
20th, 1837) that the decision of the court below 
was in all respects correct, upon the proofs ad- 
duced before it. But, on the new proofs given 
on appeal, the court ordered a decree for the 
claimants and respondent on the merits. As, 
however, no reason was shown whv those new 
proofs had not been given on the hearing in the 
court below, the decree for the libellants (which 
included taxed costs to the libellant Reed) was 
modified, by deducting from it $138, and nei- 
ther party recovered against the other costs or 
the appeal. [Case unreported.] 
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Circuit Court, District of Columbia. April 
Term, 1827. 

Fbaodclent Conveyances — Chattels — Posses- 
sion— Grantee's Agent. 
An absolute deed of all the household furni- 
ture, and all the stock in the shoe business, is 



1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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fraudulent and void as to creditors, unless the 
possession bond fide accompany and follow the 
deed; but if The goods, at the date of the deed, 
were actually delivered to the grantees for a 
valuable consideration, and then taken posses- 
sion of by one of the grantors, who was bona 
fide the known agent of the grantees, and who, 
as such, received and exercised exclusive pos- 
session bona fide, publicly and notoriously, for 
the sole use and benefit of the grantees, so that 
the change of possession was notorious and un- 
equivocal, such pcbsession was not inconsistent 
with the deed, and did not make it fraudulent 
and void, as tc the creditors of the grantors* 
But if the possession remained with the gran- 
tors jointly, although the said agent was one of 
the grantors, such possession was inconsistent 
with the exclusive possession of such agent, and 
was not such a possession as gave effect to the 
deed, as a valid deed against the creditors of the 
grantors. 

Trespass [by E. & E. Reed against Daniel 
Minor] for levying a fieri facias upon the 
plaintiffs' property, for the debt of Silas and 
David Reed. 

The defence was, that the deed from Silas 
and David Reed to the plaintiffs was fraud- 
ulent and void as to the creditors of the said 
S. and D. Reed. 

Upon the prayer of Mr. Jones and Mr. 
Taylor,, for the defendant, THE COURT 
(MORSELL, Circuit Judge, absent) instruct- 
ed the jury, that if the possession of the 
property remained with the grantors, (the 
deed being in form absolute, and purporting 
to convey all the household furniture, and 
all the stock in the shoe business.) the deed 
was fraudulent as to th'e creditors of the 
grantors.. 

But THE COURT, at the prayer of the 
plaintiffs, also instructed the jury, that if 
the goods were delivered to the plain- 
tiffs at the date of the deed, and that 
the said David Reed was bona fide their 
known agent, and, as such, received and ex- 
ercised exclusive possession bona fide, pub- 
licly and notoriously, for the sole use and 
benefit of the plaintiffs, so that the change 
of possession from the grantors to the gran- 
tees, or their agent, was notorious and un- 
equivocal, then such possession was not in- 
consistent with the deed, and did not make 
it fraudulent and void, as to the creditors of 
the said Silas and D. Reed. 

THE COURT, also, at the prayer of the de- 
fendant, Instructed, the jury, in effect, that 
if the possession remained in Silas and 
David Reed, such possession was incon- 
sistent with the exclusive possession of 
David Reed as agent of the plaintiffs, and 
that such possession, and evidence of agency, 
are not sufficient to establish such agency 
and possession In David Reed as to give ef- 
fect to the sale and delivery contended for 
by the plaintiffs to support this action. 
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REED v. The NEW HAVEN. 

[18 How. Prac. (I860) 482.] 

District Court D. New York.* 

Collision — Lookout — Steamer Meeting Sail 
Vessel. 

1. Sdd, that the rules of law for the govern- 
ment of steamers in respect to a lookout, are 
well settled, and are of stern necessity. 

2. The steamboat did not have such a look- 
out as is required by the law ([St. John v. 
Paine] 10 How. [51 U. S.] 585), and, by that 
failure, a prima facie case is made out against 
her, which stands, unless rebutted by clear and 
satisfactory proof. 

3. It is the duty of a sailing vesseL meeting 
a steamboat, to hold her course, and of a steam- 
boat, to avoid her. [St. John v. Paine] 10 How. 
[51 U. S.] 583; [The Genesee Chief v. Fitz- 
hugh] 12 How. [53 U. S.] 463. 

4. Upon the facts, both vessels were mistaken 
as" to the course of the other, as, instead of 
being on parallel lines, they were crossing each 
other's track. 

5. It was an error in the pilot of the steam- 
er not to have known the true course of the 
sloop, and to have proceeded with unslaekened 
speed. 

6. The sloop had the right to keep her course, 
and also a right, when she had good reason to 
apprehend a collision, as the steamer had taken 
no measures to avoid it, to endeavor herself to 
escape from it, and if, in making such attempt 
when peril was threatening, she did not adopt 
the most judicious course, such error of judg- 
ment would not be charged against her as a 
fault. The Genesee Chief, 10 How. [51 U. S.] 
443. 

7. The evidence in the case does not rebut 
the prima facie case made out against the 
steamer, by her failure to have the lookout re- 
quired by the rules of law. but rather strength- 
ens it and she must be held liable for the dam- 
ages. 

[Libel in admiralty by "William D. Reed 
against the steamboat New Haven for col- 
lision. The New York & Erie Railroad Com- 
pany appeared as claimants.] 

D. McMahon, for libellant. 
"W. R. Bebee and D. B. Eaton, for claim- 
ants. 

* 

INGERSOLL, District Judge. The libel- 
lant, the owner of the sloop George M. Dal- 
las, files his libel against the .steamboat New 
Haven, to recover the damages which the 
Dallas sustained by a collision with a barge 
in tow of the steamboat, on the night of the 
7th day of May, A. D. 1855. The collision 
took place at about ten or eleven o'clock at 
night, a little below Piermont dock, on the 
North river, and about twenty-five miles 
from New York. The night was dark and 
cloudy. Sailing vessels could not be descried 
at a greater distance than a half or three- 
quarters of a mile, and at that distance could 
be seen but imperfectly. The shores of the 
river— it being, where the collision took place, 
about two miles wide— could not be distinct- 
ly seen. The wind, at the time, was about 
east-south-east The course of the river 

i [Affirmed in Case No. 5,338.] 
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where the collision took place was about 
north and south. Piermont dock is on the 
west side of the river, and runs out from the 
shore, on the flats, about a mile. On the 
■ afternoon of the same day, the sloop sailed 
from a place some distance up the river, 
loaded with a cargo of brick, and bound to 
Brooklyn. At the time of the collision, she 
was on her larboard tack. She had been on 
that tack for some time. When the steamer 
hove in sight, her sheets were off a few 
points. She was of about seventy-five tons 
burden, and was manned by a captain, two 
deck hands and a cook. Towards evening 
of the same day, the steamer sailed from 
New York, bound to Piermont, with three 
partly loaded barges in tow, one being on 
her starboard side, the other two on her lar- 
board side. The outer larboard barge struck 
the sloop on her larboard quarter, about 
twelve feet from her stern, making a hole in 
the sloop about six feet wide, in consequence 
of which the sloop soon filled with water 
and sunk. The steamer was forty-eight feet 
wide. One of the barges on the larboard 
side was thirty-two feet wide, the other forty 
feet. The barge on the starboard side was 
forty feet wide. The barges in tow of the 
steamer were under her sole control and 
direction. It is claimed, in the libel, that 
the collision which caused the damage to the 
sloop was occasioned by the fault and neg- 
lect of those having the charge of the nav- 
igation of the steamer; such fault and neg- 
lect are charged as attributable to the steam- 
er, in several respects. Among other char- 
ges is the one that, at the time of the col- 
lision the steamer had not a proper and 
competent lookout stationed on board. 

The rules of law for the government of 
steamers, in respect to a lookout, whilst 
traversing waters in the night season, where 
sailing vessels are accustomed to navigate, 
are now well settled by the decisions of the 
highest court in this country. These rules 
are of stern necessity. The safety of navi- 
gation requires that they should rigidly be 
adhered to; and if they were universally re- 
garded, many collisions, which from time to 
time take place, might be avoided. The su- 
preme court of the United States, in the case 
of St. John v. Paige, 10 How. [51 U. S.] 585, 
there laid down the rule on this subject: 
"A competent and vigilant lookout stationed 
at the forward part of the vessel, and in a 
position best adapted to descry vessels ap- 
proaching at the earliest moment, is indis- 
pensable to exempt the steamboat from 
blame, in case of accident in the night-time, 
while navigating waters on which it is ac- 
customed to meet other water-craft." And 
the court, in the same case, lay down the 
rule that the pilot house in the night, es- 
pecially if dark, and the view obscured by 
clouds, is not a proper place for the lookout. 
The same court, in the case of The Genesee 
Chief v. Fitzhugh, 12 How. [53 TJ. S.] 463, 
say: "It is the duty of every steamboat 



traversing waters where sailing vessels are 
often met with, to have a trustworthy and 
constant lookout, besides the helmsman; and 
whenever a collision happens with a sailing 
vessel, and it appears that there was no oth- 
er lookout on board the steamboat but the 
helmsman, or that such lookout was not 
stationed in the proper place, or not actu- 
ally or vigilantly employed in his duty, it 
must be regarded as prima facie evidence 
that it was occasioned by her fault." And 
the same court, in the last mentioned case, 
(page 462) have defined what, in law, is 
meant by a proper lookout. They say, by a 
proper lookout, we do not mean merely per- 
sons on deck, who look at the light, but 
some one in a favorable position to see, sta- 
tioned near enough to the helmsman to 
communicate with him, and to receive com- 
munications from him, and exclusively em- 
ployed in watching the movements of vessels 
which they are meeting, or about to pass. 
These rules, are plain, and easily to be un- 
derstood. Steamers are bound to obey 
them; especially are they bound' to regard 
them when, on a dark night they are nav- 
igating such a stream as the North river, at 
all times thronged with various kinds of 
sailing vessels, and other description of 
water-craft And if they do not obey them, 
and a collision happens with a sailing vessel, 
it must be regarded as prima facie evidence 
that it was occasioned by their fault; and 
the question in this part of the case is, did 
the New Haven obey these salutary rules of 
navigation? 

At the time of the collision, the pilot of the 
New Haven was at the wheel. He had been 
at his post in the pilot-house, which was on 
the forward part of the upper deck, about 
fifty feet aft of the stem of the vessel, from 
the time she left New York. There were 
also, at the time of the collision, in the pilot- 
house, the captain of the steamer and a hand. 
There were no other persons' on any portion 
of the forward part of the boat. The cap- 
tain was not stationed there to act as a 
lookout. He was not then exclusively em- 
ployed in watching the movements of vessels 
which the steamer was about- to meet or 
pass. He saw the sloop when she first hove 
in sight. He immediately turned his back 
to her, and saw nothing more of her till just 
before the collision, when his attention was 
attracted to her by a remark of the pilot, 
accompanied by the ringing of bells, to slow, 
stop and back. The hand in the pilot-house 
was not stationed there to act as a lookout. 
He was sitting down, and did not see the 
sloop when she first hove in sight He first 
saw her just before the collision took place. 
His attention was first directed to her by the 
remark of the pilot— just before the ringing 
of the bells to slow, stop and back— at a 
time when a collision seemed almost inev- 
itable. There was a man sitting on the for- 
ward part of the first larboard barge. He 
was not one of the ship's company which 
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belonged to the steamer. He was not sta- 
tioned there by order of any one on board 
the steamer. He had nothing to do with 
her navigation. He took his position there 
as one of convenience. He was in no sense 
of the term, as the law understands it, a 
lookout. There was, therefore, no lookout 
stationed on board the steamer. Those hav- 
ing charge of her navigation disregarded the 
injunction which the law imposed upon 
them. There was a peculiar necessity, in 
the present case that that injunction should 
be obeyed. The steamer was propelling 
through the water, on a dark and cloudy 
night, at the rate of seven or eight miles an 
hour, where sailing vessels and other water- 
craft are constantly navigating, a huge mass 
of one hundred and sixty feet in width, 
when the utmost circumspection was re- 
quired, in disregard of this sound rule of 
law. The consequence is, that a prima facie 
case is made out that the collision com- 
plained of was occasioned by her fault and 
negligence. That prima facie case must 
stand, unless the respondents rebut that 
prima facie case, thus made out, by clear 
and satisfactory proof. Upon them rests 
the burden. 

In considering the question whether the 
respondents have rebutted this prima facie 
case, so made out against the steamer, by 
clear and satisfactory proof, certain rules 
of law should be kept in view. As a gen- 
eral rule, when a steamer meets a sailing 
vessel, whether close hauled or with the 
wind free, the latter has a right to keep 
her course, and it is the duty of the steamer 
to adopt such precautions as will avoid her. 
St. John v. Paine, 10 How. [51 U. S.] 583. 
Judge Nelson, in the last mentioned case, 
in speaking of the obligation of steam ves- 
sels, in relation to sailing vessels, says: 
"They' possess a power to avoid a collision, 
not belonging to sailing vessels, even with 
a free wind; the master having the steamer 
under his command, both by altering the 
helm, and by stopping the engines. They 
are of vast power, and, when compared 
with crafts on our rivers and internal seas 
propelled by sails, exposing the latter to 
inevitable destruction in case of collision, 
and rendering it at all times difficult, and 
not unfrequently impossible, to get out of 
the way. Greater caution and vigilance are, 
therefore, to be exacted from those in charge 
of them, to avoid the dangers of the naviga- 
tion. This justly results from the superior 
power to direct and control the course and 
speed of the vessel, and the serious dam- 
ages consequent upon a failure to avoid the 
danger." And Chief Justice Taney, in the 
case of The Genesee Chief v. Fitzhugh, 12 
How. [53 U. S.] 463, says: "She (the steam- 
boat) has command of her own course and 
her own speed, and it is her duty to pass 
the approaching vessel at such a distance 
as to avoid all danger, when she has room; 
and if the water is narrow, her speed should 
20PED.OAS. — 29 
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be cheeked so as to accomplish the same 
purpose." 

It has been a great object of the parties, 
during the trial, to discredit the testimony 
of the witnesses on the opposite side, and 
to make it appear that they have testified 
falsely. This course is taken upon the as- 
sumption that the two vessels, when first 
discovered by each other, were pursuing their 
respective courses on parallel lines — the 
steamer going up the river, and the sloop 
coming down. Upon this assumption, it 
would follow that the witnesses, on the one 
side or the other, when testifying as to cer- 
tain facts, had perverted the truth, and, 
upon this assumption, their testimony is not 
reconcilable. But this is not the correct as- 
sumption. The time assumption is, that 
when the two vessels were first discovered 
by each other, they were pursuing courses, 
which, if continued, would make them cross 
each other's track, though, for some reason 
or other, this was not noticed either by the 
captain or pilot of the steamer. Upon this 
latter assumption, the testimony of the two 
sets of witnesses who were on board the 
two vessels, as to the important facts in 
the case, is consistent with the truth, and 
entirely reconcilable, though some of the 
opinions which they may have respectively 
expressed may be founded in error. It does 
not appear that the steamer was steered by 
the compass. From the evidence, as given, 
it is fair to infer that she was not so 
steered, and it is very clear that there was 
no compass on board the sloop. Those hav- 
ing charge, therefore, of the steamer and 
the sloop, say— and the evidence shows they 
were ignorant of the exact heading of their 
respective vessels— when the sloop was first 
seen by the pilot of the steamer, she was, 
as near as he could judge, from half to 
three-quarters of a mile off. The pilot and 
captain both state that the sloop, when first 
seen, was over the starboard bow of the 
steamer. There can be no doubt, that, in 
this respect, they tell the truth. The pilot, 
assuming that the steamer was then head- 
ing a little east of north— formed the opin- 
ion that the sloop was east of the steamer, 
and, assuming further that the sloop was 
pursuing a parallel course with the steamer, 
and in an opposite direction, formed the 
opinion, if both vessels kept their course, 
that the sloop would pass him, on the star- 
board side, at a distance of from forty to 
sixty yards. Acting upon this supposition, 
he took no precautionary means to avoid a 
collision, but continued on, regardless of the 
sloop, at the rate of speed at which he had 
been going. In this latter assumption and 
opinion, if not in the former, the pilot was 
mistaken. The steamer had her lights up. 
When these lights were first seen by those 
on board the sloop, they were apparently 
about a mile or a mile and a half distant. 
The steamer, when first seen by those on 
board the sloop, was over the sloop's lar- 
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board bow. This is testified to by those on 
board the sloop, and there can be no reason- 
able doubt that in this respect they tell the 
truth. Those on board the sloop, upon the 
assumption that the sloop was heading to 
the south, formed the opinion that the steam- 
er was to the east of the sloop; and that, 
if she kept an up-river course, she would 
pass her to the east, as the sloop, when 
first discovered by those on board the steam- 
er, was over the starboard bow of the 
steamer, and as the steamer, when first seen 
by those on board the sloop, was over the 
larboard bow of the sloop, it follows con- 
clusively that the two vessels could not have 
been sailing on parallel lines, but that the 
heading of each was such that, if they kept 
their course, they would cross each other's 
trade. The sloop was not bound to know 
this, for she had a right to keep her course, 
and in such a case it would be the duty of 
the steamer to avoid her; but the steamer 
was bound to know this, and at an early 
period to take precautionary measures to 
avoid a collision. Those having charge of 
her, if they knew the true course of the two 
vessels, must have known there was great 
danger of a collision. For some reason or 
other, they did not know that the two ves- 
sels were bearing so as to cross each oth- 
er's track. They supposed that the two vessels 
were sailing on parallel lines, and that as 
the sloop, when first seen, was over the 
steamer's starboard bow, that she should 
pass clear of her to the east; and, acting 
upon this supposition, she kept on her 
course ahead, with no slackened speed. 

It was a great error on the part of the 
steamer, to have been ignorant of the true 
course of the two vessels. If the night was 
so dark that there was difficulty in ascer- 
taining the true course of the sloop, then 
it was the duty of the steamer to have 
slackened her speed until danger from that 
cause was over. To this want of knowledge 
on the part of those having charge of the 
steamer is mainly to be attributed the dis- 
aster now made the cause of complaint. 
The sloop kept the course she was on when 
first seen by the steamer, until she got with- 
in about sixty to one hundred and fifty 
yards of her. Those having charge of the 
sloop then apprehending danger, with the 
view of avoiding it, kept her away a little. 
The pilot of the steamer, seeing this move- 
ment, rung his bells to slow, stop and back, 
and hove his wheel hard a-port. When 
within about thirty yards of the steamer, 
the sloop bore more away. The sloop es- 
caped a blow from the steamer and from 
the first barge, but was struck by the outer 
barge in the manner described; and such 
fault is charged by the respondents upon the 
sloop, in that the captain was not on deck 



attending to his duty, and that the sloop 
ought not to have borne away; that, by so 
doing she crossed the track of the steamer, 
and that that caused the collision. The cap- 
tain of the sloop, in the early part of the 
evening, went down to the cabin to sleep, 
leaving his vessel in charge of the two deck 
hands. At about the time the steamer hove 
in sight, he came on deck again, was on 
deck when the sloop bore away, and gave 
orders to have her bear away. As has been 
shown, it satisfactorily appears that, when 
the two vessels first saw each other, they 
were heading so as to cross each other's 
track. At the time the sloop bore away, no 
measures had been taken by the steamer 
to avoid a collision. The sloop had a right 
to keep her course. She had also a right, 
as she had good reason to apprehend a col- 
lision, and as the steamer had taken no 
measures to avoid one, to make an attempt 
to escape from it, and if, in making such at- 
tempt when peril was threatening, she did 
not adopt the most judicious course, if it 
should have been more judicious to tack 
than to bear away, such error of judgment, 
if error it was, should not be charged to the 
sloop as a fault. The language of the court, 
in the case of The Genesee Chief, is pecul- 
iarly appropriate to this part of the case. 
The court say: "We do not deem it material 
to inquire whether the order of the captain, 
(of the sailing vessel), at the moment of the 
collision was judicious or not" He saw the 
steamboat coming upon him; her speed was 
not diminished, nor any measures taken to 
avoid a collision, and if, in the excitement 
and alarm of the moment, a different order 
might have been more fortunate, it was 
the fault of the steamer to have placed him 
in a situation where there was no time for 
thought; and she is responsible for the con- 
sequences. She had the power to have 
passed at a safe distance, and had no right 
to place the sailing vessel in such jeopardy 
that the error of a moment might cause her 
destruction and endanger the lives of those 
on board, and if an error was committed 
under such circumstances it was not a fault. 
The evidence in the case does not rebut the 
prima facie ease made out against the 
steamer, by her not having stationed on 
board a proper look-out, but rather strength- 
ens it. The collision was occasioned solely 
by her fault, and she must be responsible 
for the damages. 

The decree of the court is, that the libel- 
lant do recover of the steamer the damages 
which he has sustained by the collision; 
and that it be referred to a commissioner 
to ascertain and report what the damages 
are. 

[On appeal to the circuit court, the decree of 
this court was affirmed. Case No. 5,338.] 



£20 Fed. Cas. page 451] 



(Case No. 11,650; REED 



Case Wo. 11,650. 

REED v. REED et al. 

[12 Blatchf. 366; 1 Ban. &.A. 515; 8 O. G. 193; 
Merw. Pat. Inv. 269.] * 

Circuit Court, N. D. New York. Oct. 13, 1874. 

Patents — Woveltt — Head Linisgs for Barrels. 

1. The letters patent granted to George A. 
Reed, March 11th, 1873, for an "improvement 
in head linings for barrels," are invalid. 

2. The' improvement intended to be covered 
by the claim of that patent, which is, "As a new 
article of manufacture, barrel head linings pre- 
pared in the manner specified, when bundled 
as shown and described, is not the proper sub- 
ject of a patent. 

3. The patentee merely adapted the same ap- 
pliances to the manufacture of head linings that 
had before been used in the manufacture of 
hoops, and thereby produced a crimped machine- 
made hoop on a small scale, but of uniform 
width and thickness, and having rectangular 
ends, adapted to fit inside of the staves of a 
barrel, and to support the chime of the barrel, 
hoops as well as head linings having^ before 
been made by machinery, and hoops having pre- 
viously been crimped or permanently bent be- 
fore setting. 

4. The only merit in bundling the head linings 
is, to render the article more attractive to pur- 
chasers, and more convenient for the purposes 
of sale. 

[This was a bill in equity by George A. 
Reed against Louis Reed and George Folts 
for the infringement of letters patent No. 
136,763, granted to plaintiff March 11, 1S73J 

James A. Allen, for plaintiff. 
John Van Voorhis, for defendants. 

WALLACE, District Judge. The patent 
which it is alleged the defendants have in- 
fringed was issued to the complainant on 
the 11th of March, 1873, for an "improve- 
ment in head linings for barrels." The 
specification describes the subject of the 
patent as follows: "My improvement re- 
lates to the head linings used on sugar, 
flour, fruit, salt, and other kinds of slack 
barrels, and consists in forming the lining 
by cutting a straight splint from the lum- 
ber, and subsequently crimping it in a suit- 
able machine, by which it is bent to the 
curved shape of the barrel to which it is to 
be applied, the object of the improvement 
being to obviate the objections to the com- 
mon head linings, of requiring them to be 
soaked before use and bent as they are ap- 
plied, necessitating the driving of a large 
number of nails to retain them when dry, 
and, also, the want of accurate fitting 
against the barrel head or chime, together 
with frequent splitting after having been ap- 
plied, in consequence of having been bent 
the wrong way of the grain." After de- 
scribing the mode of manufacture, the speci- 
fication proceeds: "When so crimped, they 
are put in square bundles of two hundred 

i [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, reprinted in 1 Ban. & A. 515, and 
here republished by permission. Merw. Pat. 
Env. 269, contains only a partial report.] 



and fifty or five hundred, and tied or wired 
for transportation and use." The claim, aft- 
er stating that the applicant is aware that 
hoops for barrels have been crimped or per- 
manently bent before setting, prior to his 
inventipn, and disclaiming any right predi- 
cated upon this process, is as follows: 
"What I claim and desire to secure by let- 
ters patent is, as a new article of manu- 
facture, barrel head linings prepared in the 
manner specified, when bundled as shown 
and described." 

It appears, by the proofs, that the head lin- 
ing is a piece of wood applied to the chime of 
a barrel, by the packer, after the barrel has 
been filled for shipment, for the purpose of 
supporting the chime, and to retain the bar- 
rel head more firmly in its place when sub- 
jected to the strain of transportation and 
handling. It also appears, that, prior to the 
introduction of linings similar to those de- 
scribed in the specification, it had been the 
practice of packers and shippers to make 
head linings by splitting the ordinary hoop 
and nailing the pieces on the head of the 
barrel next to the chime. It was ordinarily 
done by taking an old hoop, or part of one, 
and splitting it in two parts with an adze 
or a knife, and required only sufficient skill 
to secure width sufficient to hold a nail, 
when driven into it, without splitting, and 
length sufficient to afford support to the 
chime. The pieces, when cut in this way, 
were almost necessarily somewhat irregular 
in width, were rough in appearance, fre- 
quently split when nails were driven into 
them, and were, in short, a crude and simple 
contrivance to give support to the barrel 
head, without reference to ornament or 
taste, and, practically, they met the purpose 
for which they were used. Subsequently, 
head linings were made and used as an ar- 
ticle of trade, designed to be sold to pack- 
ers in quantities, to save them the trouble 
of cutting out their linings as they desired 
to use them. They were made of oak, split 
out by hand, the form of the lining follow- 
ing the 'direction" of the grain of the timber, 
and the width and thickness being more or 
less variable according to the degree of care 
used in cutting them, and the clearness of 
the grain of the timber. In using them, it 
was quite customary to soak or steam them, 
as then they were more readily bent to the 
curve of the barrel, and less frequently split 
when nails were driven into them. Subse- 
quently, maehine made linings were intro- 
duced, and became an article of trade, which 
were straight and of uniform width and 
thickness, and differed in no respect from 
those of which the complainant now claims 
to be the inventor, except that the latter are 
crimped. The effect of crimping them, as is 
alleged in the specification, is to corrugate 
the grain of the wood, thereby bending the 
head lining so as to conform proximately to 
the curved head of the barrel, thus obviat- 
ing partially the tendency of the timber to 
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split when nails are driven into it, and dis- 
pensing measurably with the necessity of 
soaking or steaming the linings before using 
them. It is quite apparent, however, that 
soaking or steaming the complainant's lin- 
ings would lessen their liability to split, and, 
even then, splitting could not be entirely 
prevented. It is also obvious, that the 
value of the complainant's linings, as of 
those previously in use, depends largely, if 
not mainly, on the quality of the timber 
used for their manufacture. 

That the complainant's head linings are 
an improvement in the article which had 
been used prior to their introduction, and, 
as such, have secured the approval of the 
trade and become a valuable commodity of 
manufacture and sale, must be conceded; 
but I am unable to arrive at the conclusion 
that such improvement is the proper subject 
of a patent. The proofs establish, beyond 
controversy, that hoops had been made by 
machinery, as well as head linings, and 
were an article of trade prior to the alleged 
invention of the complainant; and the speci- 
fication of the complainant disclaims any 
discovery of the process of crimping such 
hoops. The complainant adapts the same ap- 
pliances to the manufacture of head linings, 
that were used in the manufacture of hoops, 
and he thereby produces an article which is, 
in all its essential features, a crimped ma- 
chine-made hoop* on a small scale, except 
that it is of uniform width and thickness, 
and has rectangular ends. It is a hoop 
adapted to fit inside, instead of outside, the 
staves of the barrel, and to support the 
chime instead of the body of the barrel. 
Ignoring, as must be done, the use of the 
machine for cutting and crimping the tim- 
ber, the article is produced by cutting a 
block of timber into pieces of such size and 
shape as will constitute a hoop of reduced 
dimensions, uniform in thickness and with 
rectangular ends. The quality of invention 
is not called into exercise by adopting, to 
make head linings, the machine for making 
and crimping hoops; and what remains of 
the process is accomplished by the most 
simple mechanical skill. 

Having arrived at the conclusion that the 
patent cannot be sustained so far as it rests 
upon the claim for head linings, "as an ar- 
ticle of manufacture, when prepared in the 
manner specified," it remains to consider 
whether it can be supported upon the addi- 
tional claim, as "an article of manufacture, 
when bundled as shown and described." 
The portion of the specification relating to 
the bundling of the linings is as follows: 
"I accomplish another result, that is, that I 
can pack the linings in square bundles ready 
for the market, and that each lining will 
always retain its circular form, owing to the 
corrugated condition of the fibres, and, at 
the same time, 1 dispense with soaking." 
It will be observed that the corrugation of 
the fibres dispenses with soaking the linings, 



and is accomplished by the process of crimp- 
ing the timber; and, in this regard, the lin- 
ings do not differ from the hoops. Nothing 
enables the linings to retain their circular 
form when' bundled, aside from the crimp- 
ing, except that they are of uniform size and 
thereby fit compactly together. The hoops 
could be bundled as well as the linings, and 
are usually transported in bundles, but not 
so tidily or compactly as the linings, owing 
to their bevel and greater length. The sole""^ 
merit of this feature of the improvement is, 
that it renders the commodity more attrac- 
tive to purchasers, and more convenient for 
the purposes of sale. There is nothing in 
this result that is patentable. If the sub- 
ject of the patent was a machine which ac- 
complished the result of manufacturing a 
product more convenient for transportation 
and sale, as an article of trade, than that 
which had preceded it, such result might be 
important and controlling as determining the 
utility of the invention. But no such test is 
applicable when the product itself is the sub- 
ject of the patent. Langdon v. Be Groot 
[Case No. S,059]. 

Upon the whole case, therefore, my con- 
clusion is, that the complainant has only 
produced an article which is the result of 
more mechanical skill and care in its manu- 
facture than that previously used and sold, 
and that this result did not involve the 
faculty of invention. The ease is analogous 
to that of Union Paper Collar Co. v. Van 
Deusen [Case No. 14,395], and Rubber Tip 
Pencil Co. v. Howard [Id. 12,102]. 2 The 
bill must, therefore, be dismissed, with 
costs. 



Case "No. 11,651. 

HEED v. ROBINSON. 

[The case reported under above title in 4 
Law Rep. 342, is the same as Case No. 11,645.] 



Case 'No. 11,652. 

REED v. ROSS. 

[Baldw. 36.] 1 

Circuit Court, E. D. Pennsylvania. Oct. Term, 

1829. 
Pleading at Law — Action on Judgment — Plea. 

"Nil debet" is not a good plea to an action 
brought in this court to a judgment obtained in 
the circuit court of the United States for the 
district of Delaware. 

[Cited in Baxley v. Linah, 16 Pa. St. 248.] 

[This was an action of debt by William 
Reed, a citizen of Pennsylvania, against 
Maria G. Ross, a citizen of Delaware, admin- 
istratrix, etc, of David Ross, and others. 
Heard on demurrer to plea.] 

2 [These two cases were affirmed by the su- 
preme court in 23 Wall. (90 U. S.) 530, and 
20 Wall. (87 U. S.) 498, respectively.] 

1 [Reported by Hon. Henry Baldwin, Circuit 
Justice.] 
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(Case No. 11,654) REEDER 



J. M. Read, for plaintiff. 

This is ~an action brought on a judgment 
obtained by the plaintiff against the defend- 
ant in June, 1827, in the circuit court of the 
United States for the" district of Delaware. 
The defendant pleads "nil debet," to which 
plea the plaintiff demurs, and the defendant 
joins in the demurrer. The question is wheth- 
er nil debet is a good plea to an action of 
debt upon the judgment rendered as above. 
An action of debt lies on a judgment within 
or after a year subsequent to the recovery. 1 
Chit PL (Ed. 1809) 103. Action of debt lies 
on records, or on judgments, &c. "Where the 
record is the ground of the action, and not 
merely inducement, nil debet is no plea. 2 
Lid. Raym. 1501-1503; Wheatley v. Lane, 1 
Saund. 218, note 4; 1 Chit. 4S0. There can 
be no averment of record or its validity. 
This is the case of a judgment in the circuit 
court of the United States, and an action 
of debt on it in another. Const. U. S. art 
4, § 1; Acts Cong. May 26, 1790 [1 Stat 122], 
and March 27, 1804 [2 Stat 298]. The courts 
of the United States regard a judgment in 
another circuit as one county in Pennsylvania 
would regard a judgment in another. Arm- 
strong v. Carson's Ex'rs [Case No. 543J; 
Green v. Sarmiento [Id. 5,760]; Field v. Gibbs 
[Id. 4,766]; Mills v. Duryee, 7 Cranch [11 U. 
S.] 4S6; Johnson v. Dessont [Id. 4S6]; Hamp- 
ton v. M'Connell, 3 Wheat [16 U. S.] 234; 
Montford v. Hunt [Case No. 9,725]; Bryant v. 
Hunter [Id. 2,068]; Biddle v. Wilkins, 1 Pet. 
[26 U. S.] 686, 692; Mayhew v. Thatcher, 6 
Wheat [19 U. S.] 129. On a general demur- 
er nil debet is a bad plea, however it might be 
if issue had been taken upon it Judgments 
in sister states are not to be taken as foreign 
judgments. Benton v. Burgot, 10 Serg. & 
R. 240; Evans v. Tatem, 9 Serg. & R. 252, 
259. In New York they have come to the 
same conclusion. In Massachusetts, unset- 
tled. Act March 3, 1797, § 6; 1 Story's Laws, 
465 [1 Stat 513]. This is the case of an 
action of debt simply and directly on the 
judgment, not the case of a devastavit, or 
where the judgment is mere inducement 
The cases cited were of judgments against 
the party in his lifetime, but the principle is 
the same if against an executor or adminis- 
trator. The judgment should have the same 
effect here as in the district where it was 
rendered. This principle does not apply to 
liens on lands, or distribution of effects. 1 
Saund. 336; Tidd, Prac. tit "Form of a 
Judgment against an Executor," 186. This 
judgment is conclusive as to assets. People 
v. Judges of Ct of C. P. Erie Co., 4 Cow. 
445, 447; Swearingen v. Pendleton, 4 Serg. & 
R. 389; 1 Rolle, Abr. 603, pi. 2; 2 D'Anv. Abr. 
503; 1 Litt 404; 2 Hayes, 301; 9 Serg. & R. 
259. 

Mr. Ingraham, for defendant. 

No case has been cited where the judgment 
was against an executor or administrator. 
The act of congress relates to judgments in 



the state courts, not to the court of the Unit- 
ed States. Montford v. Hunt [supra]. The 
party there took his chance. In Mayhew v. 
Thatcher, 6 Wheat [19 U. S.] 129, the only 
question was, whether it was necessary to 
execute a writ of inquiry. Carpenter v. 
Thornton, 3 Barn. & Aid. 52. If this suit 
had been brought in the circuit court of Dela- 
ware, would this plea have been good? Toll. 
Ex'rs (Ingraham's Ed.) 455; 2 Ld. Raym. 
1502; Burnet v. Andrews, 1 Saund. 219; 2 
Tidd, Prac. (8th Ed.) 1113; 2 Rand. (Va.) 303. 
No objection made to the plea. 

Mr. Read replies, in conclusion. 

Judgment on the demurrer for the plaintiff. 



REED (SELLON v.). See Case No. 12,646. 



Case No. 11,653. 

REED v. The TELOS. 

[Cited in The General Sheridan, Case No. 5,- 
319. Nowhere reported; opinion not now ac- 
cessible.] 



REED (UNITED STATES v.). See Cases 
Nos. 16,134-16,136. 

REED (VOSE v.). See Case No. 17,011. 

REED (WILLIAMS v.). See Case No. 17,733. 

REEDER (CRANE v.). See Case No. 3,356. 



Case Ho. 11,654. 

REEDER v. The GEORGE'S CREEK. 

[3 Hughes, 584; i 3 Am. Law Reg. 232.] 

District Court, D. Maryland. Dec Term, 1854. 

Maritime Liens— For. Necessities— Pkior 
Mortgage. 
Liens founded upon the necessities of vessels 
in foreign ports are never displaced by mort- 
gage-titles lecorded in home ports. 
[Cited in Srodes v. The Collier, Case No. 13,- 
272; The Raleigh. Id. 11,539; The General 
Burnside, 3 Fed. 231.] 

Libel in rem by [Charles Reeder, Jr.] a 
materialman [against the steamship George's 
Creek] for repairs to ship. 

This case was argued and submitted to the 
court upon the following statement of facts:" 
The steamer George's Creek belongs to the 
port of New York, and on the 24th of De- 
cember, 1853, she was mortgaged by her 
owners to Messrs. Knapp & Stacey, of New 
York, to secure the payment of $30,000. The 
said mortgage was duly recorded in the of- 
fice of the collector of customs at the port of 
New York, in which office the said steamer 
was enrolled, and also in the office of the 
register of conveyances for the city of New 
York. Under the control and in the employ- 
ment of her owners she made frequent trips 

i [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 
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to the port of Baltimore, and while here dur- 
ing the last summer certain repairs were 
made to her by the libellant at the request 
and by the direction of her captain, which 
repairs were necessary and proper to enable 
her to complete her voyage, and the prices 
charged for such repairs are at the usual 
and ordinary rates. This libel was filed on 
the 18th of October, 1854, and the steamer 
was taken under the process of this court, 
and released on stipulation. On the 16th of 
September, 1854, a bill was filed in the su- 
perior court of the city of New York by 
Messrs. Knapp & Stacey, to obtain a decree 
for the sale of said steamer for the payment 
of the said mortgage-debt, and on the 17th 
of October, 1854, a decree was passed for the 
sale of the said vessel, under which decree 
she has been sold in New York, since she re- 
turned; and the proceeds of sale were not 
sufficient to pay the said mortgage-claim. 

GILES, District Judge. No question has 
been raised in the argument of this case in 
reference to the conflict of jurisdiction, but 
the court understands that to be waived, and 
the opinion of the court to be invoked, and 
the case to be put upon the question, "wheth- 
er as against a prior mortgage of a vessel 
belonging to another state recorded accord- 
ing to the provisions of the act of congress 
of 29th of July, 1S50 [9 Stat. 440], a material- 
man has a lien on the vessel for necessary 
supplies and repairs?" No decision upon this 
point has been cited to the court by either of 
the counsel, and the court has not been able, 
after diligent search, to find any. It is then 
a new question for the decision of the court, 
and must depend upon the construction which 
the court may give to the said act of 1850. 

It is admitted in the argument of this ease, 
that prior to the passage of the said act of 
congress materialmen had such a lien for 
repairs and supplies to a vessel belonging to 
another state which could be enforced in this 
court, and which no mortgage or sale of said 
vessel by the owners could interfere with or 
defeat. This arose from two principles of 
the general maritime law: 1st. Every con- 
tract of the master within the scope of his 
authority as master in reference to the ves- 
sel, binds the vessel; and 2d. A materialman 
who repairs or furnishes supplies to a ship 
obtains thereby, without any express con- 
tract to that effect, a lien on the ship for 
remuneration. The supreme court, however, 
in the case of The General Smith, 4 Wheat 
[17 U. S.] 438, has restricted this last princi- 
ple to the eases of foreign ships or ships in 
the ports of a state to which they do not be- 
long. These principles were established by 
the general maritime law for wise and bene- 
ficial purposes. Ships, the subjects of them, 
were frequently in necessity of repairs and 
supplies in distant portions of the world 
where their owners were unknown, or with- 
out credit, and to enable them to pursue their 
voyages such a lien of which I have spoken 



became a necessity of the commercial world; 
and this, without any reference to the condi- 
tion of their title at home. Nor does the act 
of 1850 do anything more than make bills 
of sale and mortgages of vessels, when re- 
corded, as valid and good against all persons 
as they were before against the grantees and 
mortgagees, and all persons who had notice 
of them. Clearly before this act, whether a 
materialman had notice of a prior mortgage 
or not, it did not affect his lien. The mort- 
gagee was only personally responsible for 
supplies and repairs, when in possession or 
in receipt of the profits of the voyage. But 
the materialman suffers no detriment from 
having no elaim upon the mortgagee. His 
original remedy remains to him. He may 
proceed against the mortgagor in personam 
or against the ship in rem. Now this is the 
law as laid down by Flanders in his late most 
excellent work on Shipping, a work publish- 
ed some three years after the passage of the 
act of 1850, and which act is given in one 
of the notes appended to said work. Cer- 
tainly this intelligent writer did not consider 
the act of 1850 as changing the law in this 
particular. And I find the same general prin- 
ciple recognized without any exception in the 
first volume of Curtis's Commentaries on the 
Jurisdiction and Practice of the United States 
Courts (section 51), a work which went to 
press in August last, more than four years 
after the passage of the act of 1850. In the 
case of Weaver v. The S. G. Owens [Case No. 
17,310], decided by Judge Grier in 1849, that 
learned judge remarks, "that no seizure by 
Buck under his supposed legal title as mort- 
gagee would defeat or supersede any liens 
obtained by the libellants (who were material- 
men) or others against the ship while in the 
possession of the Townsends." This was a 
case where the vessel had been sold by Buck 
to the Townsends, a part of, the purchase- 
money only paid, and in the conveyance it 
was provided that if the balance of the pur- 
chase-money was not paid, the Townsends 
were to forfeit all claim of ownership on the 
vessel, "and the registry was not changed." 
The supplies were furnished while the ship 
was in the possession of the Townsends un- 
der this conditional sale. And in further il- 
lustration' of this principle and of the reasons 
on which it rests, I will read a passage from 
the court's opinion in the ease of Cole v. The 
Atlantic [Id. 2,976]. "The lien now sought 
to be enforced is given to the mechanic who 
furnishes work or materials to a vessel in a 
foreign port, which are necessary for the 
prosecution of her voyage. The policy of the 
law, as well as the principles of justice, re- 
gards this claim with high favor; and it does 
so, not more for the security of the mechanic 
than for the general interests of commerce 
and the particular interests of the shipowner. 
A vessel bound on a distant voyage with a 
valuable cargo meets with a disaster which 
prevents her proceeding with safety, although 
in itself it may not be of much account, and 
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may be repaired at- a small expense. She 
puts into a port where her owner has neither 
funds nor credit, and unless the repairs can be 
made the voyage will be broken up, and both 
vessel and cargo exposed to a ruinous diminu- 
tion of value. In this situation the law says 
to the mechanic, release this vessel from her 
distress, save her owner from this loss, and 
the vessel herself, wherever she goes, shall 
be security for your payment. There is some 
generosity in the confidence thus given to 
strangers, because it is not without consid- 
erable hazard. The vessel may be lost; her 
owner may be distant or insolvent; the me- 
chanic, nevertheless, permits her to go; and 
the law will not suffer such a claim to be 
defeated on slight grounds, but will be astute 
to prevent it." 

But the learned proctor for the claimants 
in this case contends that the proviso at the 
close of the 1st section of the act of 1850 
makes the recorded mortgage prevail over 
every other lien, except that' created by bot- 
tomry bond. Now can this be so, and, if so, 
would it not be most impolitic and unjust? 
A materialman who repairs a vessel or fur- 
nishes supplies to her in a foreign port, with- 
out a bottomry bond, gets only the usual in- 
terest on his bill, and has to follow the ves- 
sel frequently to her home port to recover 
his claim; and although her owners are lia- 
ble to him in personam, if the vessel is lost 
on the voyage he has lost his principal se- 
curity. But if he refuses to furnish the sup- 
plies or to lend money to repair without a 
bottomry bill, he gets a heavy rate of inter- 
est, sometimes as high as thirty per cent, if 
the vessel reaches her home port. And a 
bottomry bill, too, is only valid where the 
supplies furnished or money loaned were nec- 
essary to enable the vessel to prosecute her 
voyage. Now did congress mean to draw a 
distinction between these two liens, and to 
give to the one possessing the smaller claim 
to our favor the greater efficacy? I think 
not, but that it was only intended by the act 
of 1850 to give recorded bills of sale or mort- 
gages of vessels priority over every subse- 
quent conveyance of them made by those in 
possession of them, and over any rights ac- 
quired in them by general creditors by judg- 
ment and execution; and that it was not in- 
tended to interfere with those liens in favor 
of materialmen given by the general maritime 
law. Such a construction of the act is in ac- 
cordance with the equitable principles which 
prevail in the maritime law, and enter so 
largely into the adjudications of the admi- 
ralty courts;- for all repairs and supplies to 
vessels in a foreign port are directly for the 
benefit of the mortgagee, by enabling the ves- 
sel to prosecute her voyage, and return to 
her home port where she can be in reach of 
process to enforce his lien, and, by her re- 
turn, adds to the means of the mortgagor to 
liquidate his mortgage-debt Entertaining 
these views, I will sign a decree for the 
claim of the libellant with interest and costs. 



And as this is a new question, and twenty- 
six other cases now pending in this court 
have been entered to abide the decision of 
this case, I have reduced my opinion to 
writing, and will file it in the case. 

Since preparing my opinion in this case, ,1 
have been referred to a recent decision in 
the district court for Massachusetts as re- 
ported in the Boston Daily Advertiser of 
January 11th, in which Judge Sprague de- 
cides that "liens founded on the necessities 
of vessels abroad are never displaced by 
mortgage titles." See The Granite State 
[Case No. 5,687]. 

Decree for libellant. 



REEDER (POSTMASTER GENERAL v.). 
' See Case No. 11,311. 

REED TORPEDO CO. (ROBERTS v.). See 
Case No. 11,910. 



Case No. 11,655. 

REELER v. ROBINSON. 

\2 Cranch, O. C. 220.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1820. 

Slavery— Importing into State— Oath — 
Presumption. 
The lapse of nine years since the plaintiff ar- 
rived at the age of twenty one years, does not 
create a .presumption that the oath was taken 
by the person who brought the plaintiff into 
Virginia. 

This was a suit in Alexandria for freedom, 
grounded upon an importation, twenty four 
years ago, from Maryland, without the im- 
porters taking the oath required by the Vir- 
ginia law. 

Mr. Taylor, for defendant, contended that 
from the lapse of time, a presumption arises 
that the oath was taken. The law did not 
require that the oath should be reduced to 
writing, nor certified, nor recorded. 

Mr. Hewitt, for plaintiff, contra: The 
plaintiff was only six years old when import- 
ed. No presumption could begin to arise 
against him until he was of full age, and able 
to sue in his own name and right Deduct 
fifteen years from the twenty four, and there 
remain only nine years, in which he has been 
competent to sue for his freedom. This neg- 
lect or forbearance to assert his right is no 
bar to his title. 

Mr. Taylor, in reply: The act of Virginia 
authorizes infants to sue by a justice of the 
peace, who upon complaint made,. is bound 
to sue. There has been no actual disability 
since he came to years of discretion. 

THE COURT (THRUSTON, Circuit Judge, 
absent) decided that the presumption did not 
arise under those circumstances. 



REES v. The PLANET. See Case No. 11,- 
-204. 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
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REES (HOOE v.). See Case No. 6,668. 

REESE (UNITED STATES v.). See Cases 
Nos. 16,137 and 16,138. 



Case No. 11,656. 

Ex parte REESIDE. 

[Brunner, Col. Cas. 571; i 11 Law Rep. 448; 
1 Hayw. & H. 363.] 

Circuit Court, District of Columbia. Not. 21, 
1848.2 

Government Officers — Powers op Courts to 
Issue Mandamus. 
Courts have no power to cause a writ of man- 
damus to issue to the head of an executive 
deoartment, for the purpose of compelling the 
oerformance of an act not merely ministerial, 
but involving the exercise of judgment. 

This was a petition of Mary Reeside, ex- 
ecutrix of James Reeside, for a writ of man- 
damus commanding the secretary of the 
treasury of the United States, first, to cause 
to be entered upon the books of the treasury 
department under date of May 12, 1842, a 
credit to the said James Reeside (since de- 
ceased), of the sum of §188,496.06; and .sec- 
ondly, to pay to the petitioner, as executrix 
of the said James Reeside, the said sum with 
interest from the 12th of May, 1842. The pe- 
titioner stated that the said James Reeside 
died on the third of September, 1842, at 
Philadelphia. That in his lifetime he claimed 
certain credits upon contracts with the post- 
office department, which the postmaster-gen- 
eral refused to allow; that the United States 
brought suit against him in the circuit court 
of the United States, for the Eastern district 
of Pennsylvania, for a supposed balance of 
§32,709.62; that the defendant pleaded non 
assumpsit and a set-off, upon which issue 
was joined, and such proceedings were had 
that the jury found the issue for the defend- 
ant, and certified that the United States were 
indebted to the said James Reeside in the 
sum of §188,496.06. That the United States 
obtained a rule upon him to show cause why 
a new trial should not be granted; which 
rule was disallowed and overruled on the 12th 
of May, 1842, and upon the same day, "upon 
consideration of the said court, judgment was 
rendered upon the verdict aforesaid in favor 
of the said Reeside," which judgment re- 
mains in full force, and is in no part satis- 
fied, annulled, or reversed; whereby he be- 
came entitled to have the sum of §188,496.06 
carried to the credit of the said James Ree- 
side, under date of the 12th of May, 1842, as 
the balance then due to him from the United 
States. That on the 29th of March, 1848, the 
petitioner exhibited to Robert J. Walker, 
the secretary of the treasury, lier letters of 
administration, and an exemplified copy of 
the record and proceedings aforesaid in the 
circuit court, and requested the said secre- 

i .[Reported by Albert Brunner, Esq., and here 
reprinted by permission ] 
2 [Affirmed in 11 How. (52 U. S.) 272.] 



tary to cause to be entered upon the books 
of the treasury department, under date of 
May 12, 1842, a credit to the said James Ree- 
side in the sum of §188,496.06, and also re- 
quested the said secretary to pay her the 
same sum with interest from that date, which 
he refused to do; "so that the only means of 
obtaining the money is by application to this 
court" That in answer to the said demand 
the secretary said that "her request could not 
be complied with"; whereas, she avers that 
the "claim aforesaid has been judicially as- 
certained, and cannot be inquired into, and 
that the secretary, by virtue of the general 
laws of the United States, is authorized and 
required to pay the said sum; wherefore she 
prays for the writ of mandamus, command- 
ing," etc. 

s [Richard S. Coxe, for petitioner. 

[The case is new; but I hope to show that 
the principle is not new, and that this court 
has the power, derived from the statutes as 
well as the common law, to grant the man- 
damus prayed for. Principles of the highest 
moment to the citizens and government of 
the United States are involved in this case. 
A citizen entered into a contract with an of- 
ficer of the United States, whose power to 
bind the government is well known, by which 
he agreed to perform certain services for a 
certain sum of money. A disagreement arose 
between the parties in relation to their ac- 
counts, and, by mutual consent, a suit was in- 
stituted by the United States, in order that 
the affair might be judicially investigated. 
The court were occupied two days in deliver- 
ing their charge to the jury, and the latter, 
after having been out a whole week, ren- 
dered a verdict in favor of the defendant for 
$18S,496.06. An application was made by the 
United States attorney for leave to discon- 
tinue, but the motion was refused by the 
court. After the verdict, a motion was made 
on the part of the plaintiff for a new trial, 
and that motion was denied. An appeal was 
taken to the United States supreme court, 
but it was subsequently abandoned. The 
matter has twice been brought by the peti- 
tioner before congress, but no action has 
been had upon it by that body. The secre- 
tary has refused to act, and our hope is now 
in the judiciary. By this verdict and judg- 
ment, it is now settled, that there is a large 
amount due to Reeside; and the only ques- 
tion now is, whether the judiciary has pow- 
er to coerce the payment. The 3d article of 
the constitution confers upon the supreme, 
and such other courts as shall be established 
by congress, the entire judicial power of the 
United States. The second section of that ar- 
ticle, which indicates the extent of the pow- 
er, declares that it shall extend to all cases 
arising under the laws of the United States, 
or in which the United States shall be a par- 
ty. This is a- ease arising under the laws, 

s [Prom 11 Law Rep. 448.] 
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and in which the United States is a party. 
In 1793, the supreme court held, in the case 
of Chissell v. Georgia, 2 Dall. [2 U. S.] 478, 
that, under the constitution as it then exist- 
ed, states were suable. This led to an amend- 
ment of the constitution, by which states 
were exempted from suit. In 1801, an act 
was passed re-organizing the courts. See 2 
Stat 92. By that act, jurisdiction was given 
to the circuit courts over all cases, in law 
and equity, in which the United States should 
be plaintiffs. The act of February 27, 1801 
' (2 Stat 103), makes the same distinction; 
thus restricting the power given by the con- 
stitution to the judieiary. Can it be doubted, 
that the United States may authorize suits to 
be brought against it? The power has fre- 
quently been exercised by congress. Citi- 
zens of Arkansas, Louisiana, and other states, 
have been expressly authorized to institute 
suits against the United States. One such 
suit has been known in this court,— that of 
Van Ness v. United States [Case No. 16,868]. 
[The question is this: Has congress invest- 
ed the circuit court of Pennsylvania with the 
power to decide in relation to the rights of 
the parties, and this court with the power 
to enforce their judgment? The act of March 
3d, 1797 (1 Stat. 512), passed shortly after 
the decision in the case of Chissell v. ; 'Geor- 
gia, 2 Dall. [2 U. S.] 419, was an act avowed- 
ly to provide for the settlement of accounts. 
The 4 th section of that act provides that in 
suits between the United States and in- 
dividuals, no claim for credit shall be ad- 
mitted on trial, but such as shall appear to 
have been presented to the accounting of- 
ficers of the treasury, and by them disallow- 
ed in whole or in part. Jurisdiction over the 
credits rejected by the treasury officers is 
conferred upon the court It is an appellate 
jurisdiction from the decision of those of- 
ficers. This court has a right to say that a 
voucher is correct, and that party is entitled 
to credit therefor; and if such voucher is 
found good by the court and jury, they can- 
not say they will not allow the same as an 
offset and not otherwise. The power of the 
court as an appellate power, is coextensive 
with that of the officers of the treasury. 
With the aid of a jury, they have full pow- 
er in every case where a claim has been re- 
jected by the accounting officers of the treas- 
ury. In case ten suits should be brought by 
the government for a thousand dollars each, 
a single voucher for five thousand would kill 
the whole seriatim. The case has been de- 
cided more than once. The suits could not 
all be lumped together, and the five thou- 
sand apply as an offset merely to so many 
as it should cover. The defendant is entitled 
to every credit for all his claims. The terms 
of the act of 1797 are broad and compre- 
hensive. See, also, U. S. v. Wilkins, 7 Wheat 
[20 U. S.] 143. In the case of Walton v. U. 
S., 9 Wheat. [22 U. S.] 651, the opinion was 
delivered by Judge Duvall, who had for 
many years served as first comptroller of the 
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treasury, and is clear and strong in favor of 
this doctrine. If the court has the power of 
deciding whether the auditor has properly 
rejected a claim, it may go farther. In the 
case of Bank of the Metropolis v. U. S., 15 
Pet [40 U. S.] 377, the court received proof 
far beyond the claims of the United States, 
but decided that it had not power to award 
a judgment against the government. Circuit 
courts have, in several instances, given judg- 
ment against the United States. The ease of 
U. S. v. Fitzgerald [Case No. 15,107] was an 
ejectment suit brought in the circuit court of 
Louisiana, brought by the government to re- 
cover possession of land claimed by preemp- 
tion right by the occupant. The court held, 
that an equitable right was good against a 
legal claim of the United States, and enjoin- 
ed the government against all further pro- 
ceeding to disturb the occupant in his pos- 
session. On appeal, the supreme court said 
(15 Pet. [40 U. S.] 467) that the judgment of 
the eourt in Louisiana, being in ordinary 
form in that estate, ought not to be disturb- 
ed. 

[The debt in this case has now been ju- 
dicially proved. It is now a judgment. The 
decision of the accounting officers has been 
overruled. We are entitled to the credit. 
Since July, 1847, there has been a large gen- 
eral appropriation, out of which the debt 
might and ought to be paid. But, at any rate, 
we are entitled to credit upon the books. 
Congress has no power under the constitu- 
tion to examine and pay claims. It is ex- 
clusively vested in the judiciary. If the 
courts of the United States' have not power 
to compel the government to pay, ours is the 
only country in the world where that power 
does not exist in the judiciary tribunals. At 
common law, no judgment can be given for 
the defendant; but under the law of Penn- 
sylvania, the defendant, by becoming a par- 
ty to the record, has a right to a judgment 

[Ransom H. Gillet, solicitor of the treas- 
ury, denied the jurisdiction of the court, and 
declined to appear.] s 

CRANCH, Chief Judge. As to so much of 
this petition as asks for a mandamus com- 
manding the secretary to pay the money, it 
is sufficient to say that there has been no 
specific appropriation of money to pay it; and 
no money can constitutionally be drawn from 
the treasury of the United States without 
such an appropriation. And as to so much of 
the petition as asks for a mandamus com- 
manding the secretary to cause a credit to 
the said James Reeside, to be entered upon 
the books of the treasury department, for the 
sum of $188,496.06, this court has no jurisdic- 
tion or authority to issue such a writ to the 
secretary of the treasury; because there is 
no special law directing him to enter such a 
credit on the books of the treasury as there 
was in Kendall's Case; and because it would 

s [From 11 Law Rep. 448.] 
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command him to do an official executive act, 
in the performance of which he had a right 
to exercise judgment and discretion, and in 
which this court has no jurisdiction to guide 
and control him. 

The cases of Marbury v. Madison £1 Cranch 
(5 U. S.) 165], Kendall v. TJ. S. [i2 Pet (37 IT. 
S.) 524], Decatur v. Paulding [14 Pet (39 TJ. 
S.) 497], and Brashear v. Mason [6 How. (47 
U. S.) 92], which were largely cited in McEl- 
rath v. Mcintosh [Case No. 8,781], at the pres- 
ent term, are considered by this court as de- 
cisive of the present case. The court there- 
fore refuses to issue the mandamus as pray- 
ed. 

[This case was carried by writ of error to 
the supreme court, where the judgment of this 
court was affirmed. 11 How. (52 TJ. S.) 272.] 



Case K"o. 11,657. 

The REESIDE. 

[2 Sumn. 567.] * 

Circuit Court, D. Massachusetts. May Term, 
1837. 

Contracts— Evidence of Custom to Explain — 
Bill op Lading — "Danger of tub Seas." 

1. A usage or custom will be admitted to as- 
certain the nature and extent of contracts, not 
arising from express stipulations, but from im- 
plications, presumptions, and acts of an equivo- 
cal character; or to ascertain the true meaning 
of particular words in a given instrument, when 
these words have various senses. But it will 
not be admitted to control, vary, or contradict 
a written and express contract. 
[Cited in Citizens' Bank v. Nantucket Steam- 
boat Co., Case No. 2,730; Howe v. The 
Lexington, Id. 6,767a; Knox v. The Ninet- 
ta. Id. 7,912; Packard v. The Louisa, Id. 
10,652; Pierpont v. Fowle, Id. 11,152; Bax- 
ter v. Leland, Id. 1,124; Broadwell v. But- 
ler, Id. 1,910; Hart v. Shaw, Id. 6,155; 
Garrison v. Memphis Ins. Co., i9 How. (60 
U. S.) 316; Bliven v. New England Screw 
Co., 23 How. (64 IT. S.) 432; Orient Mut. 
Ins. Co. v. Wright, 1 Wall. (6S TJ. S.) 470; 
Davis v. Wallace, Case No. 3,657; Dixon 
v. Columbus, etc., R. Co., Id. 3,929; Mer- 
chants' Nat. Bank v. State Nat. Bank, Id. 
9,449; Hearn v. New England Mut. Marine 
Ins. Co., Id. 6,301; Balfour v. Wilkins, Id. 
807; De Witt v. Berry, 134 U. S. 312, 10 
Sup. Ct. 537; Devato v. 823 Barrels of 
Plumbago, 20 Fed. 517.] 
[Cited in Barlow v. Lambert, 28 Ala. 704. 
Quoted in Boon v. The Belfast, 40 Ala. 184. 
Cited in Delaplane v. Crenshaw, 15 Grat. 
464-^69; Dickinson v. Gay, 7 Allen, 29; 
Dixon v. Dunham, 14 111. 327; Foye v. 
Leighton, 22 N. H. 76. Quoted in R. B. 
Gage Manuf'g Co. v. Woodward (R. L) 
23 Atl. 19. Cited in Gillis v. Bailey, 21 N. H. 
158: Glendale M. Co. v. Protection Ins. Co., 
21 Conn. 30, 36; Jepson v. Fraternal Alli- 
ance, 17 R. I. 471, 23 Atl. 15. Cited in dis- 
senting opinion in Johnson v. Concord R. 
Co., 46 N. H. 224. Quoted in Lanfear v. 
Blossman, 1 La. Ann. 148. Cited in Mutual 
Assur. Soc. v. Scottish U. & N. Ins. Co., 
S4 Va. 12S, 4 S. E. 182; Parsons v. Martin, 
77 Mass. (11 Gray) 116; Potter v. Smith, 
103 Mass. 69; Sehroeder v. Schweizer 
Lloyd Transport - Versicherungs Gessell- 
schaft, 60 Cal. 480; Susquehanna Fertilizer 

i [Reported by Charles Sumner, Esq.] 



Co. v. White, 66 Md. 455, 7 Atl. 804; Swam- 
cot Machine Co. v. Partridge, 25 N. H. 
377, 378; Sumner v. Tyson, 20 N. H. 386; 
Vail v. Rice, 5 N. Y. 159, 162; Ware v. 
Hay wand Rubber Co., 3 Allen, 86; Whit- 
more v. South Boston Iron Co., 2 Allen, 60.] 

2. Held, that evidence is not admissible to 
vary the common bill of lading, by whieh the 
goods were to be delivered in good order and 
condition, the danger of the seas only excepted, 
by establishing a custom, that the owners of 
packet vessels between New York and Boston, 
should be liable only for damage to goods occa- 
sioned by their own neglect. 

[Cited in Stinson v. Wyman, Case No. 13,460; 
Weston v. Minot Id. 17,453; The Flash, 
Id. 4,857; The Zenobia, Id. 18,209; Bax- 
ter v. Leland, Id. 1,124; Barstow v. Wil- 
mot, Id. 1,066; Dupont v. Vance, 19 How. 
(60 TJ. S.) 169; Thompson v. Riggs, 5 Wall. 
(72 TJ. S.) 680; The Delaware, 14 Wall. (81 
TJ. S.) 606; Swift v. Gifford, Case No. 13,- 
696. Approved in The Illinois, Id. 7.005. 
Cited in Wood v. Phoenix Ins. Co., 1 Fed. 
241; Robinson v. Memphis & C. R. Co., 9 
Fed. 136; The Edwin I. Morrison, 153 U. 
S. 215, 14 Sup. Ct. 829; The Caledonia, 15 
Sup. Ct. 541.] 

[Cited in Boon v. The Belfast, 40 Ala. 184. 
Cited in brief in Collender v. Dinsmore, 55 
N. Y. 203. Cited in Mutual Safety Ins. 
Co. v. Hone, 2 N. Y. 244; Van Hern v. 
Taylor, 7 Rob. (La.) 201.] 

[See The Svend, 1 Fed. 54.] 

3. Losses by "danger of the seas" are such 
as are of an extraordinary nature, or arise from 
irresistible force, which cannot be guarded 
against by the ordinary exertions of human skill 
and prudence. The mere rolling of a vessel by 
a cross sea is not such a danger. 

[Cited in Bearse v. Ropes, Case No. 1,192; 
Anthony v. Aetna Ins. Co., Id. 486; The 
Newark, Id. 10,141; Crosby v. Grinnell, 
Id. 3,422; The Shand, Id. 12,702; Garri- 
son v. Memphis Ins. Co., 19 How. (60 TJ. S.) 
314; The Antoinetta C, Case No. 491; 
The Svend, 1 Fed. 61; The Titania, 19 Fed. 
106; The Saratoga, 20 Fed. 872; The Nith, 
36 Fed. 95.] 

[Appeal from the district court of the Unit- 
ed States for the district of Massachusetts.] 

Libel on a bill of lading in rem for damages 
done to certain goods shipped on a voyage 
from New York to Boston. There was a 
special claim and answer; and the decree of 
the district court was in favor of the libe- 
lants [ease unreported] ; from which the claim- 
ants [Gilman Stanley and another] appealed 
to the circuit court. 

The libel in substance stated, that the goods 
in question, nine bales of carpeting and one 
box of binding, were shipped in good order 
and condition on the 15th of August, 1836, 
on board the schooner Reeside, owned by the 
respondents, and of which one Mayo was 
then master, bound from New York to Bos- 
ton, and were "to be delivered in the like good 
order and condition at the port of Boston, 
the danger of the seas only excepted, unto 
Fowle & Brewer (the libellants), or to their 
assigns, he or they paying freight for the 
same nine bales and one box." The grava- 
men alleged in the libel was, that the bales 
of carpeting were greatly damaged and in- 
jured by absorbing a great quantity of oil, 
which leaked from a large number of casks 
of oil, near which the carpeting was improper- 
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ly stowed, and not by the perils of the seas. 
The answer, after contesting negatively the 
allegations of the libel, as to the cause of loss, 
except as to one bale of the carpeting, for the 
damage to which the respondents admitted 
their liability, and after affirming, that the 
loss sustained was by the perils of the seas, 
and by the extraordinary rolling of the schoon- 
er during the voyage, by reason of high 
winds, proceeded in the fourth article to as- 
sert, that there was an established usage or 
custom of the packet vessels, engaged in trade 
between New Yorjfc and Boston, "that the 
ship owners should see the merchandise, com- 
mitted to them, properly secured and stowed, 
and, that being done, the ship owners should 
not be liable to pay for any damage not oc- 
casioned by their neglect;" and afterwards 
insisted upon the benefit of this usage or cus- 
tom, as exempting them from liability In this 
case, except for the one bale above referred 
to. An exception was taken to this article, 
as being incompetent in point of law to be 
admitted to proof. This exception was ar- 
gued separately, before proceeding to consider 
the merits of the case. 

0. P. & B. B. Curtis, for libellants. 

P. Sprague and W. Gray, for respondents. 

STOUT, Circuit Justice. I own myself no 
friend to the almost indiscriminate habit of 
late years, of setting up particular usages or 
customs in almost all kinds of business and 
trade, to control, vary, or annul the general 
liabilities of parties under the common law, 
as well as under the commercial law. It has 
long appeared to me, that there is no small 
danger in admitting such loose and inconclu- 
sive usages and customs, often unknown to 
particular parties, and always liable to great 
misunderstandings and misinterpretations and 
abuses, to outweigh the well-known and well- 
' settled principles of law. And I rejoice to 
find, that, of late years, the courts of law, 
both in England and in America, have been 
disposed to narrow the limits of the opera- 
tion of such usages and customs, and to dis- 
countenance any further extension of them. 
The true and appropriate ofiice of a usage 
or custom is, to interpret the otherwise in- 
determinable intentions of parties, and to as- 
certain the nature _ and extent of their con- 
tracts, arising not from express stipulations, 
but from mere Implications and presumptions, 
and acts of a doubtful or equivocal character. 
It may also be admitted to ascertain the true 
meaning of a particular word, or of particular 
words in a given Instrument, when the word 
or words have various senses, some common, 
some qualified, and some technical, according 
to the subject-matter, to which they are ap- 
plied. But I apprehend, that it can never 
be proper to resort to any usage or custom 
to control or vary the positive stipulations 
In a written contract, and, & fortiori, not in 
order to contradict them. An express con- 
tract of the parties is always admissible to 



supersede, or vary, or control, a usage or 
custom; for the latter may always be waived 
at the will of the parties. But a written and 
express contract cannot be controlled, or va- 
ried, or contradicted by a usage or custom; 
for that would not only be to admit parol evi- 
dence to control, vary, or contradict written 
contracts; but it would be to allow mere pre- 
sumptions and implications, properly arising 
in the absence of any positive expressions of 
intention, to control, vary, or contradict the 
most formal and deliberate written declara- 
tions of the parties. 

Now, what is the object of the present as- 
serted usage or custom? It is to show, that, 
notwithstanding there is a written contract 
(the bill of lading), by which the owners have 
agreed to deliver the goods, shipped in good 
order and condition, at Boston, the danger 
of the seas only excepted; yet the owners 
are not to be held bound to deliver them 
in good order and condition, although the 
danger of the seas has not caused or occa- 
sioned their being in bad condition, but causes 
wholly foreign to such a peril. In short, 
the object is, to substitute for the express 
terms of the bill of lading an implied agree- 
ment on the part of the owners, that they 
shall not be bound to deliver the goods in 
good order or condition; but that they shall 
be liable only for damage done to the goods 
occasioned by their own neglect. It appears 
to me, that this is to supersede the positive 
agreement of the parties; and not to construe 
it The exception must, therefore, be sus- 
tained. 

At a subsequent day the cause came on to 
be heard upon the depositions and other 
proofs. The important facts are embodied 
in the opinion of the court. 

STORY, Circuit Justice. The only remain- 
ing question, then, is whether the damage to 
the goods in this case has been occasioned 
by the danger of the seas, for there is no 
dispute as to the fact of the actual damage. 
I am not satisfied, that there was any bad 
stowage in this case; though it does appear 
to me, that, considering the nature of the 
principal cargo (two hundred barrels of oil,) 
it would have been very fit and proper to have 
stowed the carpeting in a more prudent man- 
ner, in some other part of the vessel. I can- 
not attribute the damage In this case to. any 
danger of the , seas. It seems to me, that 
the weather was not worse than what must 
ordinarily be expected to be encountered in 
such a voyage; and the rolling of the vessel 
by a cross sea is an ordinary incident to every 
voyage upon the sea. The phrase "danger 
of the seas," whether understood in its most 
limited sense, as importing only a loss by the 
natural accidents peculiar to that element; 
or whether understood in its more extended 
sense, as including inevitable accidents upon 
that element, must still, in either case, be 
clearly understood to include only such losses 
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as are of an extraordinary nature, or arise 
from some irrestible force, or some over- 
whelming power, which cannot he guarded 
against by the ordinary exertions of human 
skill and prudence. See Story, Bailm. §§ 
512- 525; 2 Marsh. Ins. pp. 4S7, 492, c. 12, § 1; 
Abb. Shipp. pt. 3, c. 4, § 1; 3 Kent, Comm. 
<3d. Ed.) p. 216, lect. 47; Id. 217; Eliot v. 
Rossell, 10 Johns. 1. It is scarcely necessary 
to do more upon such a subject than to refer 
to the easss collected on this head by Lord 
Tenterden in his treatise on Shipping (Abb. 
Shipp. pt. 3, c. 4, §§ 1-S) and by Mr. Chan- 
cellor Kent in his learned Commentaries (3 
Kent, Comm., 3d Ed., pp. 299, 300, and note; 
Id. 216, 217). 

There is no evidence in the present case, 
which satisfies my mind, that, if the oil had 
been properly coopered and properly stored, 
the rolling of the vessel in the manner stated 
would have produced any such damage, as 
occurred in this case. It is remarkable, that 
none of the witnesses, who have been accus- 
tomed to carry oil on similar voyages, speak 
of any damage having occurred under like 
circumstances from the mere rolling of the 
vessel in a cross sea, or indeed of any damage 
at all. But the evidence does establish to 
my mind most conclusively, that the casks 
of oil were in very bad order, and very im- 
properly coopered, when they were shipped; 
and that the whole damage was occasioned 
by the uncommon leakage from the casks, 
arising from their bad condition when ship- 
ped. If the casks had been shipped in proper 
order, it is incredible, that the leakage should 
have been so extraordinary, especially when 
it abundantly appears, that the rolling of the 
vessel was for a short time, and did not 
start any of the casks from their original 
position. The appearance of the casks, upon 
their being landed at Boston, struck one 
of the most favorable of the respondent's 
witnesses (Capt. Nichols) with great surprise, 
and produced an inquiry on his part, whether 
they were in good order, when taken on 
board. To which the reply of the mate was, 
that they were. But Capt. Nichols said, that 
the hoops were loose, more than usual, and 
that he does not know, whether they were 
properly coopered or not It is true, that the 
New York witnesses, who did the work under 
the principal cooper in that port, express a 
positive opinion, that the casks, when ship- 
ped, were well coopered and in good order; 
and that they did all the necessary cooperage. 
But though they are competent witnesses, it 
is impossible to wink out of sight, that they 
stand in a position somewhat peculiar, and 
under influences not wholly without a bear- 
ing upon the cause. They come to purge 
themselves and their employer from the im- 
putation of gross neglect in the discharge of 
duty. On the other hand the Boston wit- 
nesses are in an entirely different predica- 
ment, and disconnected from all influences, 
which can fairly be supposed to disturb their 
judgment. They also speak, not to matters 



of opinion merely, but to facts also. They 
not only declare, in the most unequivocal 
terms, that the casks were in very bad order, 
when they were unladen in Boston; and that 
they did not, with the exception of three or 
four, bear any marks" of having been recently 
coopered, and that, in their judgment, they 
had not from their appearance been recently 
coopered, but were a lot long put up; but 
they state the fact, that they were obliged to 
cooper a large number of them, when unladen, 
on account of their bad leaking at the time. 
Indeed, the leakage was. so great, that out 
of one lot of fifty casks belonging to Mr. 
Brown (one of the shippers,) he stated, that 
one hundred and thirty-four gallons and a 
half of oil had actually leaked out during this 
very short voyage; and the whole testimony 
shows, that the vessel was not even subjected 
to a heavy cross sea for more than an hour 
or two. If, indeed, under the circumstances 
testified to, the rolling of the vessel from 
the cross sea could have occasioned so much 
leakage, it would be difficult to satisfy my 
mind that there was not grossly improper 
stowage; for it would be impossible to treat 
it as a peril of the sea, which could not 
have been avoided by the ordinary exercise 
of human prudence and skill. 

There is a most significant circumstance in 
the evidence, established, as I think, beyond 
all reasonable controversy, which shows, that 
Capt. Mayo, the master of the Reeside, took 
the same view of this matter, recenti facto. 
It seems, that Mr. Brown had procured insur- 
ance on his shipment of oil; and finding, on 
the arrival, that the oil was in such very bad 
order, and that there had been such an ex- 
traordinary leakage, he applied to Capt. Mayo 
to ascertain, what had been the weather dur- 
ing the voyage, so as to know, whether he 
might claim the loss from the underwriters, 
as arising from the perils of the seas. Capt. 
Mayo, with a knowledge of his object, so far 
from encouraging any hope of this sort, ex- 
plicitly stated, "that he had had a very good 
pa-ssage, and a blow only for an hour or two." 
Mr. Ellison (a clerk in the store of the libel- 
ants), has given a statement, which en- 
tirely corroborates that of Mr. Brown, if in- 
deed it should be thought to require (as I do 
not think it does) any corroboration. He also 
had a conversation with Capt. Mayo respect- 
ing the damage done to the carpeting, and 
said to him, that it could not have arisen from 
the perils of the sea, because there had been 
good weather; to which Capt Mayo assent- 
ed, as he did to the additional statement by 
the witness, that, if the libellants had been 
insured, they could not have recovered of the 
underwriters. Capt Mayo then added, "that 
if the port warden gave them a certificate, 
that the goods were properly stowed, they 
were not liable to pay for damages; other- 
wise they were." 

There is another fact, which, I cannot but 
think, adds no inconsiderable strength to 
the case for the libellants. It is, that the 
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carpeting was folded and pressed by a power 
press in the bales in so close a manner, that 
unless the leakage "was to a very extraordi- 
nary extent, the oil never could have pene- 
trated farther than through the external folds 
or than through the mere edges of the bales; 
whereas in fact it penetrated or was absorbed 
through the edges of every successive fold of 
the carpeting (the bales of carpeting being 
stowed on their ends) to the depth of from 
six to eighteen inches. This circumstance 
demonstrates, not only, that the leakage was 
very great, but, that the carpeting was expos- 
ed to the action of the oil for a considerable 
length of time. 

Upon the whole, after examining the tes- 
timony, I am fully satisfied, that the injury 
did not arise from the dangers of the seas, 
properly so called, but from the oil not being 
properly coopered and shipped in good order; 
and, therefore, the libellants have maintained 
their libel; and the decree of the district 
court ought to be affirmed with costs. It has 
been suggested, that this case is of great im- 
portance to the packet ship interest. It 
may be so. But in my opinion it is quite as 
important to the shipping interest And if 
packet owners could, under circumstances like 
the present, escape from responsibility for 
like losses, it would be in the highest degree 
mischievous to the best interests of trade and 
navigation. No honorable merchant, toler- 
ably attentive to his own interest, ought to be 
willing to risk his goods upon any voyage, 
unless he can. nave some adequate security 
against losses of so serious a nature. It 
would be to hold out to packet masters a 
premium for indifference, or carelessness, or 
want of vigilance in protecting the shipments 
confided to their care. I cannot but deem 
every relaxation of the common law in rela- 
tion to the duties and responsibilities of the 
owners of carrier ships to be founded in 
bad policy, and detrimental to the general 
interests of commerce. 

The decree of the district court is affirmed, 
with costs. 
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Bailment — Hirer — Use — Shipping — Damages 
prom Injur?"— Collision. 

1. A hirer, having charge of the property of 
another, is answerable for an injury which is 

i [Reported by Henry D. Gilpin, Esq.] 
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caused by the omission of that care which a man 
of common prudence would have taken in his 
own concerns. 
[Cited in Adams v. Cost, 62 Ind. 270.] 

2. An owner of property let out to hire, is 
not entitled to indemnity for an injury it may 
sustain ia the service in which it is used, unless 
such injury is caused by an abuse of it, or by 
such negligence as brings responsibility upon 
the hirer. 

3. Where a steamboat was hired for the pur- 
pose of towing a vessel, to which she was fas- 
tened, and both were under the direction of a 
licensed pilot, the owner of the steamboat is not 
entitled to damages on account of injury sus- 
tained in the course of the navigation, and not 
caused by undue negligence of the pilot. 

[Cited in Boyer v. The Wisconsin and The 
Hector. Case No. 1,756; The Express, 46 
Fed. 864.] 

4. Where two vessels run foul of each other, 
without blame on the part of either, the loss 
must be borne by that on which it falls; if both 
are to blame it must be apportioned between 
them; if it is by the fault of one, that must 
make full compensation. 

[Cited in The Rival, Case No. 11,867; The 
Mosey, Id. 9,894; The Bay State, Id. 1,- 
148; Foster v. The Miranda, Id. 4,977; 
Waring v. Clarke, 5 How. (46 U. S.) 503.] 

On the 7th August, 1835, the steamboat 
William Wray, belonging to the libellants 
[Josiab Reeves and Isaiah Toy] was em- 
ployed in towing the ship Constitution, to 
which she was fastened, up the river Dela- 
ware. There was a licensed pilot on board 
of the ship, under whose directions both 
vessels were steered. In the course of the 
passage, they came in contact with a schoon- 
er, sailing on the river, by reason of which 
the steamboat sustained considerable injury, 
and the libellants now claim compensation 
and indemnity for this damage. 

Lex & Gerhard, for libellants. 
Mr. Chester, for respondent. 

The counsel for the respondent offered the 
deposition of the pilot in evidence, which was 
objected to by the counsel for the libellants, 
who cited 1 Starkie, Ev. 110; 3 Starkie, Ev. 
1732; Morish v. Foote, 2 Moore, C. P. 508; 
Cuthbert v. Gostling, 3 Camp. 515. 

Judge HOPKINSON directed the deposi- 
tion to be read; observing, that if, on a fur- 
ther examination, the objection to it should 
be found to be good, it would be laid aside 
in the decision of the cause. 

Mr. Lex, for libellants: This is a case of 
bailment. The owners of the ship are an- 
swerable for the want of skill or care in the 
pilot, although he is not chosen or appointed 
by them. Bussy v. Donaldson, 4 Dall. 206. 

Mr. Ghester, for respondent: The ship 
Constitution, at the time of the accident 
which occasioned the damage, was in the 
hands and under the government of a licens- 
ed pilot, in the river Delaware. There was 
no fault, negligence, or ignorance on his part 
by which the harm was done. If it were 
otherwise the owners of the ship are not 
answerable for it. The pilot is not their 
agent, but an officer of the port, into whose 
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custody and care they were bound to put the 
vessel. 1. The master and owners of a ship 
are not answerable for the default or want 
of skill of a pilot. He is not their agent, 
but a public officer. They are obliged to 
take him and give up the ship to him. 4 
Smith's Laws, 73, 76, 77; The William, 6 C. 
Rob. Adm. 317. 2. The damage did not oc- 
cur by any neglect of the pilot. The Wood- 
rop Sims, 2 Dod. 83; Carruthers v. Sydebo- 
tham, 4 Maule & S. 77. 

Mr. Gerhard, for libellants, in reply: The 
pilot is the agent of the owners for the pur- 
poses of this action. 4 Smith's Laws, 77; 
Fletcher v. Braddick, 2 Bos. & P. N. B. 182; 
The Neptune, 1 Dod. 467; The Eliza v. The 
Decatur, 1 Whart. Dig. 679; Snell v. Rich, 
1 Johns. 305. This is a case of bailment. 
The steamboat was hired to the owners of 
the ship, and put wholly into their posses- 
sion, and at their disposal. It is not the 
ordinary case of one vessel running foul of 
another. Story, Bailm. 264, 

HOPKINSON, District Judge. The libel 
sets forth, that in August last the steamboat 
William Wray, owned by the libellants, en- 
gaged in trading between the port of Phila- 
delphia and the port of Camden in New 
Jersey, and in towing vessels from foreign 
ports to the port of Philadelphia, was a tight 
and well built steamboat of the burden of 
ninety tons or thereabouts, and completely 
.found and furnished. That she had on board 
the master, Frederick Both, and three mar- 
iners, being a full complement to navigate 
her. That on or about the 7th day of Au- 
gust last, the said steamboat was employed 
by the master of the ship Constitution, for 
the purpose of towing her to the port of Phil- 
adelphia, from a place on the river Dela- 
ware called Fort Mifflin; the said ship hav- 
ing arrived from ports beyond seas. That 
the said steamboat was lashed along side of 
the said ship Constitution, on her starboard 
side; after which the steamboat was, by her 
master, delivered into the care, guidance, 
and management of the pilot, who was then 
on board of the ship, and who had the sole 
control of the said ship, from the time of 
his boarding thereof until the said ship 
should arrive at the port of Philadelphia. 
That the said steamboat being so delivered 
into the charge of the pilot, the said ship 
and steamboat were thereafter and at the 
time of the damage hereafter mentioned, 
and until the arrival of the said ship and 
steamboat at the port of Philadelphia, eon- 
trolled and steered by the said pilot. That 
whilst they were proceeding to the said port, 
and whilst at or about a part of the said 
river opposite to the said port, a schooner, 
her name unknown to the libellants, was 
perceived nearing into shore, and athwart 
the path of the ship and steamboat, and 
thereupon the captain of the steamboat ad- 
vised the pilot, so steering the ship and 
steamboat, to pass astern of the said schoon- 



er so nearing into shore. The libellants aver 
that if this had been done no damage would 
have happened; but the pilot, not heeding 
this adviee, but either from malicious ob- 
stinacy or want of skill or power, refused 
or neglected so to do, and so steered and 
managed the ship and steamboat, that the 
steamboat was forced into contact with the 
said schooner. The damage done to the 
steamboat is then detailed, and a decree 
prayed for the damages of the libellants. 
The answer of Josiah Wilson, master of the 
ship Constitution, admits the employment 
of the steamboat for the purpose mentioned 
in the libel, the ship then being in the river 
Delaware, about four miles below the city, 
and being then under the sole management 
and control of one Bichard Westley, a regu- 
larly licensed pilot, from the said place about 
four miles below the city, up to the said city. 
The respondent believes that the steamboat, 
under the command of one Frederick Both, 
did proceed to the ship at the place afore- 
said, and tow her up to the city. A bill, 
charging at the rate of five dollars per hour, 
during all the time the steamboat was em- 
ployed, was presented to the respondent for 
the services then rendered by the steamboat, 
and was paid by him in full. The respond- 
ent was hot on board of the ship or steam- 
boat at the time the services aforesaid were 
performed. He does not know how the 
steamboat was furnished or manned. He is 
a stranger to all the other matters and things 
contained in the libel, but says that they are 
insufficient to entitle the libellants to tho 
relief prayed for. Frederick Both, the mas- 
ter of the steamboat, testified that he lashed 
the steamboat fast to the Constitution on 
the starboard side, about four miles below 
the city. He started the engine and gave 
way to the ship. As soon as the pilot had 
the ship in command, so that he could take 
charge of her, and had headway on her, the 
witness gave up the ship to him. He had 
charge or the ship and steamboat all the way 
up; the helm of the steamboat was pinned 
straight The witness said to the pilot, that 
the ship was now in his charge, and that he 
gave her up, boat and all, to his command; 
that he could steer them where he pleased; 
and that if any accident happened it should 
be attached to the ship, to which they should 
look for damages. He proceeds: "We came 
along near to South street; the schooner 
was shooting into town; she had a- small boat 
ahead towing her, with no sail set; we were 
about a square from her; I ran from the 
steamboat on to the ship, and told the pilot 
he had better go astern of her, or she would 
be foul of us. He halloed to the man at 
the helm to starboard, thinking that he could 
go ahead of her. Putting the helm star- 
board, shot the ship and steamboat into 
town. There was sufficient room to go 
astern." He then describes the damage done 
to the steamboat by coming in contact with 
the schooner; it was done by the flying jib- 
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t>oom of -the schooner. He added, that if 
the pilot had said, stop the engine, it could 
have been done, but without his permission 
he could not do it The ship, at the time of 
the accident, was within four or five feet of 
the wharf. These are the material facts 
testified on the part of the libellants. A 
replication was filed by them, admitting the 
payment of the sum mentioned for the hire 
of the boat, but denying that it was in satis- 
faction of the damages received by her. Ed- 
ward Maule, a witness for the respondent, 
says that he was on board of the ship; that 
they got up near Almond street wharf; that 
some vessels were lying at anchor and some 
under way on the eastern side of the chan- 
nel; there was a schooner ahead, with a 
boat towing her in to the wharf; the pilot 
of the ship halloed to the captain of the 
schooner, and told him to stop; he would 
not, on did not hear the pilot; the ship took 
the straight course up; she had to go inside 
of the schooner. The witness thought there 
was room enough to go Inside of her with- 
out touching her, and that if the schooner 
had had her jib-boom rigged in, they would 
have done so; that they could not have gone 
astern of her without running into more ves- 
sels than they did; there was no chance at 
all of going astern of her. "When the schoon- 
er came in contact with us, we were very 
near the wharf, within six or seven feet; it 
was just high water, and the schooner had 
a boat ahead towing in to the 'wharf; it was 
the schooner's fault that she came in col- 
lision with the steamboat; if she had stopped 
one half minute, we should have gone clear 
of her." The witness was standing, with 
the pilot, on the round-house of the ship; he 
did not hear the captain of the steamboat 
give any advice to the pilot, there was so 
much noise that he could not hear it if he 
had; heard him say something, but did not 
attend to him. The witness was a passen- 
ger on board of the Constitution; he came to 
Philadelphia to get a branch to be a pilot; 
he has got it Frederick Roth was called 
again, and said that "there were three sloops 
lying at anchor astern of the one coming in; 
there was fifty yards distance between the 
schooner and the nearest of the sloops at the 
time we struck." 

On these facts several questions of law 
have been raised and argued, some of which 
it may not be necessary to decide. Before 
we examine how far the having a regular 
licensed pilot on board the ship, acquits her 
owners of all responsibility for an injury 
her navigation may have done to another, 
we must determine whether this is a case 
which entitles the injured party to redress 
from any body, or is one of the class, men- 
tioned by Sir William Scott, which, happen- 
ing without blame, must be borne by the 
party on whom it has fallen. This is not 
the case of two vessels running foul of each 
other, in which the question would be, 
whether it happened without blame" in either, 



and if so, then, as I have said, the loss 
musj be borne by the party on whom it has 
fallen; or if both are to blame, then the loss 
is to be apportioned between them; or, if 
by the misconduct of the suffering party, he 
must bear it; if by the fault of the ship do- 
ing the injury, the injured party must have 
full compensation. The Woodrop Sims, 2 
Dod. S3. 

The counsel for the libellants have argued, 
and I think rightly, that it is a case of bail- 
ment, or hiring for a reward, and, of course, 
will be governed by the law of such a case. 
I shall so consider it; and if, on the estab- 
lished principles of such a case, the libel- 
lants are entitled to indemnity for the loss 
they have sustained, then the question will 
occur, whether the owner of the ship is 
relieved from this responsibility, because, at 
the time of the injury, his ship was under 
the management and control of a regularly 
licensed pilot of this port. Assuming that 
this is a case of bailment, in which the own- 
er of the ship hired the steamboat for a* 
stipulated reward, to be used for a certain 
purpose, what is the obligation of the hirer, 
in case of loss or injury to the thing hired 
happening, while employed in the service 
for which it was hired? The opinion -of 
Lord Chief Justice Holt, in the case of Coggs 
v. Bernard, 2 Ld. Raym. 919, is well known 
to the profession, as containing a learned 
and generally exact treatise upon the whole 
law of bailment. It continues to be the lead- 
ing case, the received text upon this impor- 
tant subject In speaking of goods hired 
out, the chief justice says, "If goods are let 
out for a reward, the hirer is bound to the 
utmost "diligence, such as the most diligent 
father of a family uses." In the treatise of 
Espinasse on the Law of Nisi Prius (2 Esp. 
N. P. 253), the law is thus given; "The hirer 
is to take all imaginable care, and if, not- 
withstanding, the thing be lost, he is not 
liable." In the beautiful, lucid and satis- 
factory essay on Bailments by Sir William 
Jones, he examines both of these opinions 
in his clear and discriminating manner, and 
shows that they are founded on an error, 
really confounding the, case of a hirer, with 
that of a borrower, contrary to the obvious 
principles of justice, and destroying the dis- 
tinction between them which Holt himself 
desired to establish. I quote from Sir Wil- 
liam Jones, at page 120. "This contract," 
he says, "is advantageous to both parties, 
and the harmonious consent of nations will 
be interrupted, and one object of this essay 
defeated, it the laws of England shall be 
found, on a fair inquiry, to demand of a 
hirer a more than ordinary degree of dili- 
gence. In the most recent publication that 
I have read, on any legal subject, it is 
expressly said 'that a hirer is to take all 
imaginable care of the goods delivered to 
him.' The words 'all imaginable,' if the 
principle before established be just, are too 
strong in practice even in the case of a bor- 
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rower; but if we take them in the mildest 
sense, they must imply an extraordinary de- 
gree of care; and the doctrine, I presume, 
is founded on that of Lord Holt, in the 
case of Coggs v. Bernard, where that great 
judge lays it down, 'that if goods are let 
out for a reward, the hirer is bound to the 
utmost diligence, such as the most diligent 
father of a family uses.' It may seem bold 
to controvert so respectable an opinion, but, 
without insisting on the palpable injustice 
of making a borrower and a hirer answer- 
able for the same degree of neglect, and 
without urging that the point was not then 
before the court, I will engage to show, by 
tracing the doctrine up to its real source, 
that the dictum of the chief justice was en- 
tirely grounded on a grammatical mistake 
in the translation of a single Latin word." 
After going through the proof of his criti- 
cism, he adds, "There is no authority, then, 
against the rule which requires of a hirer 
the same degree of diligence, that all pru- 
dent men, that is, the generality of mankind, 
use in keeping their own goods." In page 
167, the rules are given, which are the re- 
sult of .the preceding principles and authori- 
ties maintained by this author. He says, 
"When the bailment is beneficial to both 
parties, the bailee must answer for ordinary 
neglect;" and at page 169, "The hirer of a 
thing is answerable for ordinary neglect;" 
and, going back to page 166 for the defini- 
tion of ordinary neglect, we shall have the 
whole law of the subject before us; "Ordi- 
nary neglect is the omission of that care 
which every man of common prudence, and 
capable of governing a family, takes of his 
own concerns." To illustrate the meaning 
of this definition, we may add that which is 
given of slight neglect, which is said to be 
the "omission of that diligence which very 
circumspect and thoughtful persons use in 
securing their own goods." This is not re- 
quired of a hirer, although it is of a borrow- 
er; and if this distinction is taken away, 
there will be none between them. The neg- 
ligence of a borrower is construed rigorous- 
ly, and, although slight, makes him liable. 

This being the law of the case before us, 
we are to look to its facts, as they are given 
to us by the evidence, to decide whether the 
conduct of the pilot, who had the charge 
of the ship, when the injury complained of 
was done, was such as to subject him to the 
charge of ordinary neglect; of the omis- 
sion of that care which a man of common 
prudence would have taken in his own con- 
cerns. In doing this, we must distinguish 
between the facts stated by the witnesses, 
and their opinions, more especially the opin- 
ions formed or declared after the misfortune 
happened, and which have, naturally, been 
more or less influenced by that event The 
ship had come up from about four miles 
below the city, towed by the steamboat, 
with a flood tide which left her about the 
time of the accident. As she came near to 



Almond street or South street, being within 
a few feet of the wharf, not farther than 
five or six feet, she found a schooner, with 
no sails set, going in, towed by her boat. 
On the outside, some vessels were lying at 
anchor, and some under way, and the pilot 
of the ship was called upon at once to de- 
cide whether lie would continue on in his 
course and endeavor to pass ahead of the 
schooner, that is, between her and the 
wharf, or go astern of her. He elected the 
former; and, in making the attempt, the 
jib boom of the schooner came in contact 
with the steamboat, and inflicted the injury 
for which compensation is now claimed. 

Do these facts make out a case of such 
negligence as will entitle the libellants to 
the indemnity they seek? I should say, they 
do not; for, supposing the pilot acted with 
good faith, and with his best judgment, 
wbich is not questioned, and granting that 
he misjudged, and miscalculated his chance 
of getting clear of the schooner, yet it was 
a mistake which, in such a situation, where 
the chances were so nearly balanced, as 
we shall see, the most prudent man might 
have made in his own concerns. It discov- 
ers no such want of diligence as to be im- 
puted as a fault in any man. He saw dan- 
ger and difficulty on both sides; two evils 
to be avoided; he honestly, with his best 
judgment and skill, endeavored to avoid 
both, and betrayed neither carelessness nor 
ignorance in the attempt, although it was 
not successful. It is not uncommon for the 
best and wisest designs to miscarry. 

We have, however, evidence in the case, 
on both sides, to give a more distinct char- 
acter to this outline. This evidence consists, 
in part of facts, and in part of the opin- 
ions of the witnesses. For the libellants, 
Frederick Roth, the captain, as he is called, 
of this steam ferry boat, has testified, that 
when they were about a square from the 
schooner, he told the pilot he had better go 
astern of her; that "she would be foul of 
us;" that the pilot halloed to the man at the 
helm to starboard, thinking he could go 
ahead of her; and that there was sufficient 
room astern. On the other hand, Edward 
Maule, who was a passenger on board the 
ship coming to Philadelphia, to get a pilot's 
branch, and did get it, testifies that he was 
standing, with the captain, on the round 
house of the ship, and did not hear the mas- 
ter of the steamboat give any advice to the 
pilot; that there was so much noise he could 
not hear it if he had; he heard him say 
something. This is the testimony intended 
to inculpate the pilot, because he neglected 
the advice that was given him. It is proba- 
ble that he did not hear it; he made no an- 
swer to it. But if it be granted that he did 
hear it, was he bound to obey it against his 
own opinion?"' Might he not, nevertheless, 
exercise his own judgment without falling 
under the censure and penalties of malicious 
obstinacy, or culpable negligence, or want 
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of skill. The pilot thought, and so says 
Roth, that he could go ahead of the schoon- 
er, and if he did think so, he had a right to 
act upon that opinion, upon his own view 
fit the emergency, unless it were so clearly 
erroneous and absurd, that a man of com- 
mon prudence would not have so thought 
and acted. Roth thought that he had bet- 
ter go astern of the schooner, and that if he 
did not, she would be foul of them; and it 
was also his opinion that there was suffi- 
cient room for them astern. In these opin- 
ions he was not only opposed by the pilot, 
as manifested by his conduct, for I have not 
taken his deposition into the case, but also 
by, the witness Maule, who, as far as we 
know, has neither an interest nor feeling in 
the event of this suit, and whose profession 
as a pilot, and position at the time of the 
accident, give to his opinion at least as much 
weight as is due to that of the master of a 
ferry steamboat, in a case in which we can 
hardly suppose he does not feel some bias, 
in his opinions not his facts, for his owners 
and his boat. Maule says that the pilot of 
the ship halloed to the captain of the schoon- 
er to stop; this was not indifference or in- 
attention; but he would not, or he did not 
hear. He says that the ship took the 
straight course; that she had, or was 
obliged, to go inside of the schooner, and he 
thought there was room enough to do so 
without touching her, and there would have 
been if her jib boom had been rigged in. 
He thought that they could not have gone 
astern without running into more vessels 
than they did; that there was no chance of 
going astern of her. He says, that it was 
the schooner's fault that she came in col- 
lision with the steamboat; if she had stopped 
one half minute, we should have gone clear 
of her; and, I may say, the manner of the 
contact and injury proves this to be true. 
These are the opinions of Mr. Maule, and I 
cannot say that they are not entitled to as 
much weight, at least, as those of Mr. Roth. 
I may remark that if Roth, who says he did 
see the danger of going on, had stopped his 
engine, he would have saved his boat; but 
he chose to stand stiffly on his neutrality, al- 
though he could have incurred no responsi- 
bility by doing what he saw or thought the 
necessity of the emergency " required. We 
see that points of etiquette are not confined 
to great affairs, but may do mischief be- 
tween a pilot and the master of a ferry boat. 
If we may not place this disaster in the 
chapter of accidents inculpating nobody, 
where shall we put the blame? On the pilot, 
the schooner, or the steamboat? The event 
has shown that either of them might pos- 
sibly have prevented it. It is enough for our 
purpose to inquire whether it is imputable 
to the pilot, and was occasioned by his neg- 
lecting to do what every man of common 
prudence, capable of governing a family, 
would have done in the same circumstances. 
The libel charges him with a higher fault 
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than this, with a "malicious obstinacy" in 
not heeding the advice of Mr. Roth, and 
with want of skill and power in not passing 
astern of the schooner. But we have seen 
that, on the evidence, it is doubtful whether 
the advice of Roth would not have been fol- 
lowed by worse consequences than those 
which did happen, and, in such a case, I 
cannot agree that the pilot was guilty of 
obstinacy, or even erred in judgment in not 
submitting to it; nor do I see with what jus- 
tice I can charge him with want of skill for 
a course of proceeding approved, nay 
thought indispensable, by a disinterested 
and competent judge of the case. He is op- 
posed only by the master of the steamboat, 
confirmed, as far as he is so, by the acci- 
dent that attended the course that was 
taken. The serious charge of obstinacy, ig- 
norance and culpable negligence should not 
be heaped on a man whose living depends 
on his fidelity, skill and care, without clear 
and satisfactory evidence; much less should 
it be inferred, because the event was un- 
fortunate, and most especially in a ease in 
which the expectation and judgment of the 
accused party came within half a minute of 
being verified, and when it would have been 
verified if the captain of the schooner had 
heard and attended to the reasonable re- 
quest of the pilot, a compliance with which 
he had a right to expect, without any im- 
peachment of his prudence. If he had 
adopted the advice of Mr. Roth, and gone 
astern of the schooner, and, in doing so, had 
got foul of the vessels lying there, the charge 
of negligence or want of skill would have 
been sustained against him, by the opinion 
and evidence of Mr. Maule, at least as for- 
cibly as it now is by the testimony of Mr. 
Roth. It was a case of very close calcula- 
tion, in which an error might have happen- 
ed to any man. If the ship and steamboat 
had been half a minute more in advance, 
they would have passed the schooner un- 
touched; if half a minute later, the schoon- 
er would have passed them without injury. 
We should have a rule of negligence much 
more strict and severe than Lord Holt's, if 
we were to apply it to such a ease. Even a 
borrower would hardly be liable in such a 
case, as may be inferred from the examples 
put by Sir William Jones, in which the ar- 
ticles loaned were undeniably exposed to 
greater danger than usage, or prudence, or 
the reasonable expectation of the lender 
would justify. The owner of a thing let out 
to hire must not suppose that he is to be 
indemnified for every injury it may sustain 
in the service it is put upon. The reward 
paid for it is presumed to include, not mere- 
ly a compensation for the use of it to the 
hirer, but also for the ordinary weai; of it, 
and the risk attending the employment, un- 
less it be produced by an abuse of it, or by 
such negligence as brings responsibility up- 
on the hirer. The owner of a ship, who 
lets her to hire, knows that she is to en- 
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counter the perils of the sea, injuries from 
tempests, and various accidents' and losses 
that "belong to the service' in which he has 
hired her, and that must be home by him- 
self. So the man who hires to another a 
carriage or horse, knows that he exposes 
them to certain dangers; that the one may 
be broken and the other become lame, with- 
out any fault or abuse on the part of the 
hirer; and the owner is his own insurer for 
such losses. In fixing his compensation he 
is presumed to take them into consideration, 
and probably does so. A hired carriage may 
come into collision with another and be 
broken, without a culpable negligence in the 
driver; a horse may be ridden moderately 
and be judiciously taken care of, but he may 
fall lame or be foundered. 

It is therefore my opinion, that the libel- 
ants are not entitled to any compensation 
or indemnity from the respondent, for the 
injury and damage done to their steamboat, 
complained of in their libel. 

Decree: That the libel be dismissed with 
costs. 
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REEVES v. KEYSTONE BRIDGE CO. et al. 

[5 Fish. Pat. Cas. 456; 1 O. G. 466; 9 Phila. 
368; 5 Am. Law T. Rep. TL S. Cts. 150; 
29 Leg. Int. 124; Merw. Pat. Inv. 117.] i 

Circuit Court, E. D. Pennsylvania. April 1, 
1872. 

Patents— Sketches and Drawings — First In- 
ventor— Inchoate Right — Laches — Antici- 
pation — Improvement in Columns. 

1. The invention described in letters patent 
for an "improvement in the construction of col- 
umns," etc., granted to S. J. Reeves, June 17, 
1862, consists in a hollow shaft, so made as 
the result of a concentration in its periphery 
of the metal used in its construction, composed 
of at least three longitudinal segments of rolled 
iron, with flanges throughout their whole length, 
which are to be brought face to face, and 
through which they are to be fastened by holts 
or rivets. 

2. This invention is not anticipated by a col- 
umn composed of two rolled plates of wrought- 
iron, without flanges, semi-octagonal in form, 
and secured by rivets passing through the whole 
length of its diameter, binding the plates firmly 
to distance-pieces interposed between them to 
spring them apart in the middle; nor by a col- 
umn composed of a flat iron bar, with two oth- 
er flat bars at right angles to it, connected by 
means of angle irons, which forma hollow space 
near the center of the connection. 

S. A patentee, whose patent is assailed upon 
the ground of want of novelty, may show by 
sketches and drawings the date of his inceptive 
invention; and, if he has exercised reasonable 
diligence in "perfecting and adapting" it, and in 
applying for his patent, its protection will be 
carried back to such date. 

[Cited in Draper v. Potomska Mills Corp., 
Case No. 4,072; Kneeland v. Sheriff, 2 Fed. 
902; Electric Railroad Signal Co. v. Hall 

i [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission. Merw. Pat. Inv. 
117, contains only a partial report.] 



Railroad Signal Co., 6 Fed. 606; Con- 
solidated Bunging Apparatus Co. v. Woerle, 
29 Fed. 452; New York Filter Co. v. O. H^ 
Jewell Filter Co., 62 Fed. 583.] 

4. In a race of diligence between rival in- 
ventors, the one who first perfects an invention 
and embodies it in a distinct form is entitled to 
a priority. 

5. He is entitled to priority of right to a pat- 
ent who first reduces his invention to. a fixed, 
positive form, adapted to practical use. 

6. Reasonable diligence in "perfecting and 
adapting" an invention is essential to the effi- 
cacy of a claim against the patent of an inde- 
pendent though subsequent inventor. 

7. Illustrative drawings of conceived ideas do 
not constitute an invention; and unless they are 
followed up by a seasonable observance of the 
requirements of the patent laws, they can have 
no effect upon a subsequently granted patent to 
another. 

TCited in Pennsylvania Diamond-Drill Co. v. 
Simpson, 29 Fed. 291; Christie v. Seybold, 
55 Fed. 78, 5 C. C. A. 33.] 

8. Where A., in 1860, illustrated his idea of 
an invention by a pencil sketch, which was 
laid aside and subsequently lost, and did nothing 
further with the invention for five years, while 
B., an independent inventor, took out a patent 
for the invention in 1862: held, that A. had 
not "perfected and adapted" the invention in 
1860 ; and that, by reason of his long-continued 
remissness, he lost any inchoate right he might 
have had to priority. 

9. To anticipate an invention by a prior pub- 
lication under the patent law, it is necessary 
that there shall be, first, a description of the 
alleged invention; second, that it shall be con- 
tained in a work of a public character, and in- 
tended for the public; and, third, that this work 
was made accessible to the public, by publica- 
tion, before the discovery of the invention by 
the patentee. 

10. While the intended circulation of a book 
of a public nature may be presumed from its 
being put into print, it does not follow that a 
manufacturer's catalogue was made accessible 
to the public as soon as it was printed, or that 
it was actually published at all. The fact of 
publication must, therefore, be proved by evi- 
dence independent of the imprint. 

[Cited in Cottier v. Stimson, 20 Fed. 910.] 

11. Whether an illustration by drawing, un- 
accompanied with verbal description, is such a 
prior description as would defeat a patent, with- 
in the intent of the clause of the statute, relat- 
ing thereto, may well be denied on authority of 
Seymour v. Osborne, 11 Wall. [78 U. S-] 516. 

[Cited in New Process Fermentation Co. v. 
Koch, 21 Fed. 587.] 

[This was a bill in equity by Samuel J. 
Reeves against the Keystone Bridge Com- 
pany and others for an injunction and ac- 
count] Final hearing upon pleadings and 
proofs. 

Suit brought upon letters patent [No. 35,- 
582] for an "improvement in the construction 
of columns, shafts, braces," etc., granted to 
complainant, June 17, 1862. [The defense re- 
lied upon an alleged lack of priority on the 
part of Reeves and the subsequent validity 
of his patent] 2 

R. C. McMurtrie, F. Sheppard, and George 
Harding, for complainant 

Charles B. Collier and Theo. Cuyler, for de- 
fendants. 

s [From 1 O. G; 466.] 
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HcKENNAN, Circuit Judge. The respond- 
ents do not deny the making and use of the 
column described in the complainant's patent. 
They deny that he was the first and original 
inventor of the invention claimed by him, 
and, allege that his patent is invalid. This al- 
legation rests upon the following specifica- 
tions: 1. That the invention was originally 
made by Jacob H. Linville and John L. Piper. 
2. That it was described in the Allegemeine 
Bauzeitung for September, 1861. 3. That it 
was illustrated by a drawing in the Dreyfuss 
Album, bearing the imprint of 1861. 

To test the defensive sufficiency of this al- 
legation, the nature and peculiarities of the 
invention must first be exactly understood. 
They are stated in general terms in the pat- 
ent The patent is dated June 17, 1862, and 
is for an improvement in the construction of 
columns, shafts, braces, etc. The invention 
is thus described: "I use three or more 
wrought-iron bars, similar to those marked 
a, a, a, a, in the annexed drawing, to which 
reference is hereby made, of such shapes and 
dimensions, so that when arranged together, 
in the direction of their length, and fastened 
by rivets or bolts, c, through their flanges, b, 
they shall form a hollow shaft or column." 
And the patentee claims: "The uniting to- 
gether three or more pieces of wrought-iron, 
made with flanges, in the direction of their 
length, so that they shall form a column or 
shaft, to be used as posts, and also as braces 
or compressive chords, in the construction of 
buildings, bridges, piers, or other structures." 

The peculiar features of this column are t 
that it is composed of not less than three 
longitudinal segments or bars of wrought- 
iron; that the edges are flanged throughout 
their whole length; that, when they are 
brought together, the flanges are brought face 
to face; and the unity of the column is se- 
cured by bolts or rivets passing through these 
flanges at short intervals. Its distinguishing 
advantages are, that by using three or more 
pieces, each can be more easily and cheaply 
rolled; that by increasing the number of 
pieces, a post of any diameter, and any rea- 
sonable length, and of varying thickness of 
metal, can be made in an ordinary rolling- 
mill as readily and cheaply by the pound as 
posts of small diameter; that they can be 
handled by workmen and put together with 
greater facility and with the ordinary me- 
chanical appliances; that the material em- 



bodied in it is concentrated in its periphery, 
thereby increasing its diameter, and conse- 
quently its strength; and that the flanges 
serve as buttresses, practically extending its 
diameter, and giving it additional strength 
and power of resistance. 

A hollow wrought-iron column does not 
constitute the patentee's invention; but it 
consists in a hollow shaft, so made as the 
result of a concentration in its periphery of 
the metal used in its construction, composed 
of at least three longitudinal segments of 
rolled iron, with flanges throughout their 
whole length, which are to be brought face 
to face, and through which they are to be 
fastened by bolts or rivets. This whole or- 
ganization makes up the distinctiveness of 
the column, and is necessary to secure the 
advantages in manufacture and efficiency 
which are claimed to belong peculiarly to it. 
Under the proofs in this case, and aside 
from the specific objections hereafter to be 
noticed, it is hardly disputable that such a 
post is both novel and useful. Its utility is 
not contested, but its novelty is denied upon 
the several grounds before stated, which are 
now to be considered: 

I. The invention is claimed by Linville and 
Piper, two of the respondents. On January 
14, 1862, a patent was granted to J. H. Lin- 
ville for an improvement in iron truss- 
bridges, which is described as partly con- 
sisting in a "novel construction of the posts 
of wrought and cast iron." This post is 
composed of two rolled plates of wrought 
iron, semi-octagonal in form, secured by riv- 
ets passing through the whole length of its 
diameter, or by bands shrunk around it, bind- 
ing the plates firmly to distance pieces in- 
terposed between them at suitable distances 
to spring them apart at the middle, and ter- 
minating in cast-iron bases and capitals. In 
the second claim of his specification, the pat- 
entee, therefore, very properly described his 
post as "composed of two wrought-iron plates 
or bars, a, a; distance pieces, b, b; and riv- 
ets, J, J; or their equivalents, and cast-iron 
bases, L, L; and capitals, O, O; the whole 
combined as herein specified." 

It must be observed that the specification 
does not indicate the form of the post as an 
appropriated or distinctive feature of the in- 
vention. The shaft is composed of two roll- 
ed-iron bars, but that it must be hollow is an 
inference merely from the description. In 
comparing the invention with others, it must 
be considered as the product only of the ele- 
ments which the patentee has indicated as 
necessary to give it its distinctive character. 
While, therefore, it may be constructed upon 
the principle of expanding the metal from the 
center toward the periphery, yet the special 
mode in which this principle is embodied in 
it, and is made practically available, consti- 
tutes its patented peculiarity. 

Treating it, then, as the patentee himself 
does— not as a technical combination, but an 
organized unit, composed of the enumerated 
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constituents, I think it is essentially distin- 
guishable from the complainant's post. They 
are alike only In this, that neither is solid, 
and both are made of rolled-iron plates. In 
every other material point they are unlike. 
This dissimilarity consists, first, in the num- 
ber of pieces of "which the column is com- 
posed; second, in the use or absence of 
flanges to these pieces; third, in the mode of 
uniting or fastening the several pieces of the 
columns together; and, fourth, in keeping 
the pieces in a straight line, and therefore 
parallel to each other, or forming them into 
curves by swelling the post^in the middle. 
That these differences are essential is appar- 
ent from Mr. Linville's specification, in which 
he describes plates without flanges, their 
number, the mode of fastening them togeth- 
er, and their being sprung apart at the mid- 
dle, as component and therefore material con- 
stituents of his organized post. 

But it is unnecessary to enlarge upon this. 
Any other hypothesis is inconsistent with the 
patentee's acts. His patent imports that he 
was the sole inventor of the post therein de- 
scribed. But in 1865, in conjunction with 
Mr. Piper, he applied for and obtained a pat- 
ent nominally for improvements in his post 
of 1862, but really changing its fundamental 
organization, and seeking to fix its invention 
in 1860, and, in fact, describing and appro- 
priating the distinctive features of Beeves' 
post, which had been patented three years be- 
fore. Not only does this show that the post 
in question was not an improvement of 
which the post of 1862 was the basis, and that 
the patent of that year was not regarded as ex- 
pansive enough to embrace it, but it is, in fact 
and in law, an impressive disclaimer of his 
right to make an exclusive appropriation of it 

It is vigorously urged that although the 
patent of 1865, to Linville and Piper, is sub- 
sequent in date to Reeves, the post described 
in it wag invented in 1860, and that they, 
therefore, anticipated him. It is in evidence, 
by several witnesses, that, in 1860, Linville 
and Piper were engaged together in getting 
up plans for a proposed railroad bridge over 
the Schuylkill, near the arsenal, at Phila- 
delphia; that sketches of various forms of 
posts were made, among them those describ- 
ed in the patents of 1862 and 1865; that all 
the forms thus delineated were rejected, ex- 
cept the one described in the patent of 1862, 
which was adopted for the construction of the 
posts in that bridge; that the sketches of the 
posts described in the patent of 1865 were 
preserved for a time, but were lost; that no 
post of that description was made by the pat- 
entees until after the date of that patent; 
and, in fact, that nothing beyond the making 
of the sketches was done to embody or carry 
out the alleged invention until the patent was 
applied for. 

Will these sketches carry back the date of 
the invention to the time when they were 
made, and thus give the patentees priority 
over the complainant or invalidate Reeves* 



patent? There is no doubt that Reeves was 
an original inventor of the post claimed by 
him. It was the product of his own reflec- 
tions and mechanical knowledge. He is pre- 
sumed to be the first inventor of the thing 
patented by him, and this presumption is in 
no wise impaired by the subsequent grant of 
a patent to another for the same thing. The 
effect of the sketches referred to, upon his 
rights, must therefore be determined without 
reference to the patent of Linville and Piper. 

A- patentee, whose patent is assailed upon 
the ground of want of novelty, may show, by 
sketches*and drawings, the date of his incep- 
tive invention, and, if he has exercised rea- 
sonable diligence in "perfecting and adapt- 
ing" it, and in applying for his patent, its 
protection will be carried back to such date; 
and in a race of diligence between rival in- 
ventors, the one who first perfects an inven- 
tion, and embodies it in a distinct form, is en- 
titled to priority; but can this be accorded to 
one who has conceived the idea of an inven- 
tion, and has sketched it on paper, but has 
done nothing more in reference to it for a pe- 
riod of five years, as against the patent of an 
independent though subsequent inventor? 
Reasonable diligence in "perfecting and 
adapting" the invention is essential to the 
efficacy of such a claim. This is the express 
condition prescribed by section 15 of the pat- 
ent act of 1836 [5 Stat 123], as held by Mr. 
Justice Story in- Reed v. Cutter [Case No. 
11,645], Independent of this provision, he is 
entitled to priority of right to a patent who 
first reduces his invention to a fixed, positive 
form, adapted to practical use. Unless, there- 
fore, the speculations of Linville and Piper, 
in 1860, had attained the perfection of a 
completed and patentable invention, their in- 
action until 1865 would clearly deprive them 
of the benefit of section 15. 

Can an invention be considered as "per- 
fected and adapted," which has reached only 
the maturity of an illustration on paper? In 
White v. Allen [Id. 17,535], Judge Clifford 
says: "Original and first inventors are en- 
titled to the benefit of their inventions if they 
reduce them to practice, and seasonably com- 
ply with the requirements of the patent laws 
in procuring letters patent for the protection 
of their exclusive rights. While the suggest- 
ed improvement, however, rests merely in 
the mind of the originator of the idea, the 
invention is not completed within the mean- 
ing of the patent laws; nor are crude and im- 
perfect experiments sufficient to confer a 
right to a patent; but, in order to constitute 
an invention in the sense in which that word 
is employed in the patent act, the party al- 
leged to have produced it, must have proceed- 
ed so far as to have reduced his idea to prac- 
tice and embodied it in some distinct form. 
Gayler v. Wilder, 10 How. [51 TJ. S.] 498; 
Parkhurst v. Kinsman [Case No. 10,757]; 
Curt Pat § 43. Mere discovery of an im- 
provement does not constitute it the subject 
matter of a patent, although the idea which 
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it involves may be new; but the new set of 
ideas, in order to become patentable, must 
be embodied into working machinery and 
adapted to practical use. Sickles v. Borden 
[Id. 12,832]." 

And, in Ellithorpe v. Robertson [Case No. 
4,408], Judge Ingersoll said: "The making 
of drawings of conceived ideas is not such 
an embodiment of such conceived ideas into 
practical and useful form, as will defeat a 
patent which has been granted." 

Equally strong is the language of Mr. Jus- 
tice Nelson in Winans v. New York & H. R. 
Co. [Case No. 17,864], where he says: "The 
circumstance that a person has had an idea 
of an improvement in his head, or has sketch- 
ed it on paper, has drawn it, and then gives 
it up, neglects it, does not, in judgment of 
law, constitute or have the effect to consti- 
tute, him a first and original inventor." 

Numerous other cases affirm the same doe- 
trine; and it must, therefore, be considered 
as an established rule that illustrative draw- 
ings of conceived ideas do not constitute an 
invention, and that unless they are followed 
up by a seasonable observance of the require- 
ments of the patent laws, they can have no 
effect upon a subsequently granted patent to 
another. Applying this rule to the present 
case, the conclusion is unavoidable that Lin- 
ville and Piper 'had not "perfected and 
adapted" an invention in 1860, and that, by 
reason of their subsequent and long-continued 
remissness, they lost any inchoate right they 
might have had to priority over Reeves. 

But we are not left to speculation to deter- 
mine the actual character of what was done 
by Linville and Piper in 1860. They were in- 
duced to make sketches of different forms of 
wrought-iron posts by the proposed erection 
of the arsenal railroad bridge, and their ob- 
ject was to devise and present the form of 
post best adapted to that structure. What 
was done, very satisfactorily appears in the 
testimony of Edward Grueger, a witness for 
the respondents, who was Mr. Linville'e 
draughtsman at the time. He says: "Mr. 
Linville showed and sketched for me dif- 
ferent forms of wrought-iron bars or pieces 
for posts; any number of them and all 
shapes, of angle-iron, of T-iron, of round iron, 
of oval iron. I can't remember the number 
of shapes he gave me; they were too many. 
He had two pieces in some posts and four in 
others. Finally he (Linville) rejected all the 
other pieces except these pieces, which we 
employed at the Schuylkill bridge." 

And the testimony of Linville and Piper is 
in substantial accord with this. Can there be 
any doubt in view of this testimony, that the 
efforts thus described were experimental 
merely as to all the forms of post except the 
one which was adopted? The proofs show fur- 
ther, that the sketch of the post, then re- 
jected, but now in controversy, was lost, with 
other sketches, in 1863, and that it was not 
reproduced until 1865, when steps were tak- 
en to obtain a patent. In the meantime 



Reeves had invented, "perfected and adapt- 
ed," and obtained a patent for his post, and 
was engaged in its manufacture and intro- 
duction into public use. In point of fact, 
then, all that Linville and Piper did before 
the date of Reeves' patent can only be re- 
garded in the light of experiment, which they 
abandoned, and did' not take up again until 
the lapse of more than two years after his 
patent was issued. Whether the sketches 
made are to be considered as an incomplete 
invention, not prosecuted with the required 
diligence, or as an experiment actually aban- 
doned, they can not impair the right of 
Reeves to be treated as the first inventor. 

II. The publication of the description and 
plates in the Allegemeine Bauzeitung preced- 
ed Reeves' invention. It is a public work, 
and describes the post illustrated by the ac- 
companying drawing "in such full, clear, and 
exact terms that any one skilled in the art 
to which it appertains could construct it." 
If Reeves' post would be the product of this 
description his patent can not be sustained. 

The post described in this work is cruci- 
form. It consists of a flat iron bar, which 
forms the main part of the column, with two 
other flat bars at right angles to it, connect- 
ed by means of peculiarly shaped angle-irons, 
so that in the center of the connection a hol- 
low space is formed, which produces an in- 
crease of the rigidity of the column, while 
the section remains which is necessary for 
carrying the load. Now it is apparent that 
the single flat bar is prescribed as the main 
part of the column relied upon to bear up the 
weight imposed upon it; that the two other 
bars are designed to furnish it lateral sup- 
port; and that the angle-irons, while they 
serve the purpose of connection, are further 
auxiliary to it by giving it additional stiff- 
ness. This, I think, is the fair interpretation 
of both Mr. Bonzano's and Mr. Both's trans- 
lations. Following the description, then, all 
these bars, or at least the single one, must 
necessarily be incorporated in the structure. 
To omit them would be to discard the part 
prescribed as necessary to resist the com- 
pressive strain upon the column, and, there- 
fore, to abandon the vital principle of its 
construction. Indeed, all these constituents 
must be embodied in it to fulfill the funda- 
mental requirements of the text. 

Now, a column thus constituted is not the 
column of Reeves. It differs from it in the 
necessary elements which compose it, and 
in the principle of its construction and opera- 
tion. Four angle-bars and at least one flat 
cross-bar must be incorporated in its struc- 
ture; while in the Reeves column three flang- 
ed bars, without any cross-bar, are required, 
and as many more as are desired may be 
employed. Tie latter is entirely hollow, and 
must be made so to conform to the funda- 
mental conditions of its construction. It cor- 
porealizes the principle that increase of diam- 
eter secures additional power of compress- 
ive resistance, and, therefore, that the metal 



[20 Fed. Cas. page 471] 



used in its construction must be thrown out 
as much as possible from its center and con- 
centrated in its periphery. Its resisting pow- 
er is located exclusively in its circumference. 
Such a condition is certainly not indicated in 
the German description of that post. As be- 
fore stated, the bar which traverses its diam-" 
eter is an indispensable part, and as it is 
described as subject to the greatest compress- 
ive strain, corresponding strength for re- 
sistance must be provided in the diameter of 
the post This is a vital diversity, so that 
the two posts can only be identified by con- 
founding the distinct principles embodied in 
each of them. 

In Reeves' specification it is said, "The stiff- 
ness and strength of columns made in this 
manner may be increased at a very moderate 
expense by setting plain bars of iron between 
the flanges of the bars, a, a, a, a, and riveted 
to them, and extending outward from the 
center; thus, in effect, increasing the diame- 
ter of the column." Hence it is argued that 
a post thus constructed is identical with the 
post described in the German work. To reach 
this conclusion, the clause quoted must be 
construed as directing the extension . of the 
bars set between the flanges outwardly from 
the center as the beginning, and not outward- 
ly from the flanges. The advantages contem- 
plated are increased stiffness and strength of 
the column, and it is proposed to secure them 
by an increase of its diameter only in the ef- 
fect due to an extension of the interposed 
bars. An increase of actual diameter by an 
enlargement of the circumference to the ex- 
tent of the thickness of the bars was not 
designed, beeause that would be due only to 
the interposition of the bars between the 
flanges— not, in any sense, to their extension 
in either direction beyond them. An inward 
extension of the bars might impart increased 
strength to the column, but it certainly would 
not lengthen its diameter. As interior braces, 
the extensions would doubtless give addi- 
tional stiffness to the column; but that would 
involve a distribution of material in conflict 
with the general design of the patentee and 
the tenor of his specification, and would se- 
cure it by an agency different from the one 
expressly prescribed by him. An operative 
increase of the diameter, produced, not by an 
expansion of the periphery, but by an ex- 
tension of the interposed bars, is what the 
specification contemplates. A cheap method 
of practically increasing the diameter with- 
out a corresponding enlargement of the whole 
circumference, is the suggestion. How is this 
to be attained? Solely by an exterior exten- 
sion of the bars set between the flanges. 
"When it is considered, then, that the effect of 
the extension only in increasing the diameter 
was contemplated, and that this will not be 
produced by extending the bars wholly with- 
in the column, the specification must neces- 
sarily be taken to fix the flanges as the start- 
ing point, whence the bars are to extend out- 
wardly, or away from the center. 
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III. The only remaining reference is the 
"Dreyfuss Album." It is a book of printed 
drawings, representing different forms oi iron 
fabrics made by a Paris manufacturer, and 
bears the imprint of 1861. Under the head of 
"Corners" is a drawing representing a trans- 
verse section of an iron column, correspond- 
ing with one of the figures referred to in the 
specification of Reeves. When this book was 
printed does not appear, otherwise than pre- 
sumptively from the imprint on its title-page. 
When it was published or put in circulation 
does not appear at all, except that possession 
of it was obtained by the respondents after ■ 
the institution of this suit 

Section 15 of the patent act of 1836 [supra], 
—and it has been incorporated in the act of 
1870 [16 Stat. 198],— provides that a patent may 
be successfully opposed by showing that the 
thing patented "had been described, in some 
public work anterior to the supposed discov- 
ery thereof by the patentee." It is obvious 
that this provision requires, first a descrip- 
tion of the alleged invention; second, that it 
shall be contained in a work of a public 
character and intended for the public; and, 
third, that this work was made accessible to 
the public by publication before the discov- 
ery of the invention by the patentee. 

Whether the work in evidence is a public 
or only a private work, intended merely for 
private circulation, is fairly a disputable < 
■question. It contains an illustration, by a 
drawing, of the thing intended to be repre- \ 
sented, without verbal description; and * 
whether this is a description at all, or such a ' 
one as the act contemplates, may well be de- t 
nied on the authority of Seymour v. Osborne, ; 
11 Wall. [78 D. S.] 516, and the cases there \ 
referred to with approval. But it is unneces- i 
sary to decide these questions, as the proof ' 
is deficient in another essential particular. 
It is not shown that the work was published v 
before the date of the complainant's patent. \ 
This must be directly proved. It is not de- 
ducible from the imprint on the title-page. 
That the work was then printed may be 
inferred from this imprint; but when it was 
put in circulation or offered to the public is 
a distinct fact, which must be proved inde- 
pendently. The intended circulation of a 
book of a public nature may" be presumed 
from its being put into print; but it does not ; 
follow that a work, such as the one in ques- j 
tion, was made accessible to the public as I 
soon as it was printed, or that it was actually 
published at all. As it does not appear that 
this book was published before the patentee's 
invention, as evidence it is altogether incon- ' 
sequential. 

The complainant is entitled to an allowance 
of the prayers of his bill, and a decree will, 
therefore, be entered for a perpetual injunc- 
tion and an account with costs. 

TFor hearing on an application for rehearing, 
see Case No. 11,661. 

[For another case involving this patent, see 
Case No. 7,751.] 
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Case Wo. 11,661. 

REEVES v. KEYSTONE BRIDGE CO. 

[2 Ban. & A. 256; i 11 Phila. 498; 2 Wkly. 

Notes Cas. 523; 9 O. G. 885; 33 Leg. Int. 

149; 22 Int. Rev. Rec. 137.3 

Circuit Court, E. D. Pennsylvania. April 3, 
1876. 

Practice in Equity— Final Decree— Power to 
Modify— Rehearing — New Evidence. 

1. A final decree does not pass beyond the 
power of the court to modify or vacate it, un- 
til after the expiration of the term at which it 
was entered. 

2. A decree in a patent suit, making the in- 
junction prayed foi perpetual, with a reference 
to a master to ascertain the damages, is not a 
final decree. 

3. Until a decree is made from which an ap- 
peal will lie, it is the clear implication of the 
eighty-eighth rule in equity that the cause re- 
mains under the control of the court. 

4. The proper practice to obtain a rehearing 
before final decree is by petition to the court for 
leave to file a supplemental bill, setting forth 
the newly discovered evidence, and for a rehear- 
ing of the cause at the time when the supple- 
mental bill may be ready for hearing. 

5. It is incumbent upon the petitioners for a 
rehearing to show that the omission to produce 
the new evidence on the former hearing was 
not due to their negligence, and that they made 
diligent efforts to discover and obtain it. It is 
also incumbent upon them to satisfy the court 
that the new evidence is material to the issue. 

2 [Petition for a rehearing. Bill in equity 
filed by [Samuel J.] Reeves in 1868 for in- 
fringement of letters patent No. 35,582. Aft- 
er a hearing upon pleadings and proofs, a 
decree for a perpetual injunction and ac- 
count of profits was entered against defend- 
ants in April, 1872, and a reference was 
ordered. [Case No. 11,660.] No further pro- 
ceedings were taken until October, 1875, 
when defendants filed this petition for a 
rehearing upon the ground of after-discov- 
ered evidence tending to invalidate the pat- 
ent, viz: two foreign patents and a foreign 
printed publication earlier in date than tbe 
invention of Reeves, and alleged to be iden- 
tical therewith. The petition prayed that 
the decree might be opened, and the defend- 
ants allowed to file a supplemental answer 
setting forth the new defences, and that 
upon such answer, and the new proofs a re- 
hearing might be had. 

[Henry Baldwin, Jr., and Theo. Cuyler, 
for petitioners. 

[The decree is not final and the court has 
power to open it Barnard v. Gibson, 7 
How. [48 U. SJ 657; Ogle v. Lee, 2 Craneb 
[6 TJ. SJ 33. The proper proceeding is by 
petition for a rehearing. Jenkins v. Eld- 
redge [Case No. 7,267]; Baker v. Whiting 
[Id. 786]; Dexter v. Arnold [Id. 3,856]. The 
character of the evidence would entitle the 
defendants to a new trial at law and a re- 

i [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 

2 [Prom 2 Wkly. Notes Cas. 523.] 



hearing in equity. 3 Grah. & W. New Trials, 
1044. Smith v. Babcock [Case No. 13,008]; 
India Rubber Comb Co. v. Phelps [Id. 7,025]; 
U. S. Rev. St § 492. 

[R. C. MeMurtrie and George Harding, 
contra. 

[The decree is final on the right to the 
patent, to the injunction, and to damages. 
It is interlocutory only as to the amount of 
damages. The proceeding therefore should 
be by bill of review, the allowance of which 
is discretionary. Daniel v. Mitchell [Case 
No. 3,563], The petitioners have not brought 
themselves within the rules as to after-dis- 
covered evidence, since the patents could 
have been previously found by search in 
the patent office. Robino v. Calwell, G 
Blackf . 85] s 

McKENNAN, Circuit Judge. This is an 
application for a rehearing, to the end that 
the respondents may file an amended or sup- 
plemental answer, setting up the newly dis- 
covered matter stated in their petition. Its 
allowance is opposed upon three grounds: 
First, that the decree heretofore entered in 
the cause is a final adjudication of the 
right of the complainant to his patent, to 
an injunction, and to damages, and that the 
court cannot, therefore, grant the prayer of 
the petition; second, that the defendants 
have not exercised due diligence in. discover- 
ing the new matter stated in their petition; 
and, third, that this new matter is immate- 
rial, as it may affect the right of the com- 
plaint to a decree against ihe defendants. 

1. There is no doubt that the decree here- 
tofore rendered is determinate, as it stands, 
of the contested merits of the cause. It 
imports a hearing, consideration, and deci- 
sion of the issues presented by the plead- 
ings, and, accordingly, adjudges appropriate 
relief to the complainant. But it does not 
follow that it has passed beyond the power 
of the court to modify or vacate it. A final 
decree only would have this effect after the 
expiration of tbe term at which it was en- 
tered. But this is not a final decree, be- 
cause it does not end the cause. There still 
remains the ascertainment of profits and 
damages by a master, and a decree to be 
made after his report comes in, and not 
until then is the eause definitively disposed 
of. Indeed, there can be no doubt of the in- 
terlocutory character of the decree entered 
in this case. As such it is classified by Mr. 
Justice Story in Jenkins v. Eldredge [Case 
No. 7,267]; and, in reference to exactly such 
a decree, in Barnard v. Gibson, 7 How. [4S 
U. S.] 656, the supreme court say: "The de- 
cree in the case under consideration is not 
final, within the decisions of this court. 
The injunction prayed for was made per- 
petual, but there was a reference to a mas- 
ter to ascertain the damages by reason of 

a [From 2 Wkly. Notes Cas. 523.] 
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the infringement,"— and it was, therefore, 
determined that an appeal would not lie 
from such a decree. 

It is evidently such a decree that is. con- 
templated by the eighty-eighth rule in equi- 
ty. Until a decree is made from which an 
appeal will lie, it is the clear implication of 
the rule that the cause remains under the 
control of the court, and that a rehearing 
may be granted at any time before final de- 
cree. 

But it remains to consider in what mode 
the rehearing prayed for must be applied 
for. In reference to this the practice seems 
to be well settled. It is by petition to the 
court for leave to file a supplemental bill 
setting forth the newly discovered evidence, 
and for a rehearing of the cause at the time 
when the supplemental bill may be ready for 
hearing. This practice seems to have been 
long observed in England, and is said, by 
Mr. Justice Story, in Baker v. Whiting [Case 
No. 786], to have been sanctioned by Chan- 
cellor Kent in Wiser v. Blachly, 2 Johns. 
Oh. 4SS, and Livingston v.- Hubbs, 3 Johns. 
Oh. 124, and by the circuit court in Rhode 
Island in Dexter y. Arnold [Case No. 3,836]. 
In Jenkins v. Eldredge, supra, where a de- 
cree similar to the one entered here had 
been made, the same eminent judge thus 
strongly states the rule: "The present ap- 
plication, if maintainable at all, should prop- 
erly, in its prayer, be for leave to file a sup- 
plemental bill, to bring forward the new 
evidence, and for a rehearing of the cause 
at the time when the supplemental bill 
should also be ready for a hearing. In my 
judgment, it would be against the settled 
principles and practice of courts of equity, 
to allow the new evidence to be brought 
forward by a mere order upon the petition; 
and, indeed, in this stage of the cause, whol- 
ly irregular to admit it, except upon a sup- 
plemental bill, where testimony could be 
taken on both sides to meet the new exigen- 
cies of the case." 

The petition in this case does not contain 
the specific prayer which is required to at- 
tain the desired result, and, in its present 
form, cannot be granted. But, as the argu- 
ment upon it has been directed mainly to 
a discussion of its merits, as if it were al- 
lowable, it may be amended so as to make 
it conformable to the requirements of the 
practice. Its allowance, then, will depend 
upon the sufficiency of the two remaining 
grounds on which it is opposed. 

2. It is incumbent on the defendants to 
satisfy the court that the omission to pro- 
duce the evidence, which they now seek, to 
make available, before the former hearing 
of the cause, is not due to any negligence 
on their part, but that they made diligent 
efforts to discover and obtain it. There is 
no doubt that it was entirely unknown to 
them until some time after that hearing. 
Their researches in the preparation of their 
defence are shown to have been extensive 
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and thorough, and in quarters most likely 
to furnish all the information obtainable 
touching the subject-matter of the suit; but 
they failed to disclose any trace of the ex- 
istence of this new evidence. No negligence 
can be imputed to them on this score. Some 
time after the decree was entered, however, 
indefinite information of the probable ex- 
istence of this evidence was acquired by 
them, and they have certainly prosecuted 
the pursuit of it with a zeal and industry 
which supply the full measure of any legal 
requirement. On the 2Tth of September last 
it came to them in such shape that it could 
be used in this application, and it was 
promptly thereafter brought to the atten- 
tion of the court Under these circumstan- 
ces the defendants are not chargeable with 
any lack of reasonable diligence. 

3. Is the new evidence material? It is not 
cumulative or corroborative of any of the 
original proofs, but sustains a distinct and 
independent relation to the fundamental 
question in the cause. I do not say that 
it is of such cogency as to entitle the defend- 
ants to a reversal of the decree heretofore 
made. That is to be determined hereafter, 
and I reserve any commitment whatever in 
reference to it. But I do say that it is of 
such significance, touching the complain- 
ant's title to the invention described in his 
bill, as to render it deserving of an answer, 
and to constitute it a fit subject of judg- 
ment in the cause, to the end that it may 
properly receive the consideration of the ap- 
pellate tribunal. 

If, therefore, the defendants' petition is 
amended so as to embody an appropriate 
prayer, as hereinbefore indicated, it is or- 
dered that the defendants have leave to file 
a supplemental bill, to bring forward the 
new evidence set forth in their petition, and 
that, when the proofs touching the same are 
completed, the said cause be reheard. 

[For another case involving this patent, see 
Case No. 7,751.] 

REEVES (LB ROY v.). See Case No. 8,272. 



Case ]STo. 11,663. 

REEVES v. PYE. 
[1 Cranch, G. C. 219.] i 

Circuit Court, District of Columbia. Jan. 26, 

1805. 

Statute of Frauds — Sale. of Lanjj. 

Acts done by the vendor alone, will not take 
a verbal sale of land out of the statute of 
frauds. 

The case in evidence was this: The Rev. 
Francis Neale, as the agent, and at the re- 
quest of the, defendant [Eleanor Pye], wrote 
a letter to the plaintiff [Thomas Courtney 
Reeves], residing in Charles county, (Mary- 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
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land,) to know the terms on -which he would 
sell a certain house and lot in Georgetown; 
and, afterwards, at her request, made a ver- 
bal agreement with him for the purchase, 
which was not reduced to writing. Mr. 
Neale requested the plaintiff's agent to have 
a deed drawn up, to be executed by the 
plaintiff to Mrs. Pye, which was done and 
tendered to her, but she refused to accept it. 
The deed was defective in not having an 
habendum and a warranty of title, and was 
not so acknowledged as to pass real estate 
in Georgetown. The plaintiff also offered to 
deliver to her the possession, which she also 
refused; whereupon he brought this action 
at law for the price agreed upon. 

T. F. Mason, for plaintiff. 
P. B. Key, for defendant 

CRANCH, Circuit Judge, delivered the 
opinion of the court, as follows (KILTY, Cir- 
cuit Judge, having been absent at the last 
term, when the cause was argued): 

The questions made upon this state of the 
case are, 1, whether a note in writing has 
been signed by Mrs. Pye or by any person 
authorized by her to sign; 2, whether, if 
there has been no note in writing, there has 
been such a part performance of the contract 
as to take it out of the statute; 3, whether 
this statement of the case is such an admis- 
sion or confession of the parol agreement, 
without any allegation of fraud, as to take 
the case out of the statute. 

The 1st question seems to be excluded by 
the admission that "the contract was alto- 
gether verbal, of which no note in writing 
was made." At least, it is an admission that 
there was no note in writing before the writ- 
ing of the deed at the request of the plaintiff, 
and the insertion of the defendant's name as 
bargainee, at her request. The deed being 
written by the plaintiff's agent, and exe- 
cuted by the plaintiff, is certainly a sufficient 
note in writing, to bind him; but unless it 
was signed by the defendant it cannot bind 
her. Hatton v. Gray (36 Car. II.) 2 Ch. Cas. 
164; 1 Fonbl. Bankr. Cas. 165, note (c); 
Hawkins v. Holmes, 1 P. Wms. 770; and 
Stokes v. Moore [1 Cox, Ch. 219] in Cox's 
note to 1 P. Wms. 770. These cases also 
show ' that the insertion of the defendant's 
name, at her request, is not equivalent to 
signing. by her. It is clear then, that there 
was no note in writing, signed by the defend- 
ant, or by her authority. 

2. Has there been such a part performance 
as will take the case out of the statute? The 
acts alleged to be in part performance, are 
all the plaintiff's acts, and consist of the exe- 
cution and tender of a deed (which is infor- 
mal, for the want of the habendum and of a 
warranty to the bargainee, and>can pass no 
estate for want of a proper acknowledgment,) 
and an offer to deliver possession of the prop- 
erty. Both the deed and the possession were 
refused by the defendant. The case of Haw- 



kins v. Holmes, 1 P. Wms. 770, Is decisive 
that these acts are not such a part perform- 
ance as will take the parol agreement out of 
the statute. The words of the lord chancel- 
lor are remarkable. "Unless in some particu- 
lar cases, where there has .been an execution 
of the contract by entering upon and improv- 
ing the premises, the party's signing the 
agreement is absolutely necessary for the 
completing of it; and to put a different con- 
struction upon the act would be to repeal it. 
As to what has been insisted on in relation 
to the plaintiff, the vendor's executing and 
registering the deeds, this indeed looks art- 
ful on the plaintiff's side, but is all of it im- 
material, with respect to the defendant, to 
whom the other could not convey or vest an 
estate in him against his will. It is true, 
the plaintiff's having registered the convey- 
ance, may put a difficulty on him how to get 
back the estate; but it being his own doing, 
and with a design to fasten the estate on the 
defendant, he must thank himself for it." 

3. Is this statement of the ease such an ad- 
mission of the parol agreement as to take it 
out of t the statute? Perhaps the question in- 
tended* to be submitted to the court would 
have more properly come before them upon 
a demurrer to the evidence. If it is to be 
so considered, this last point cannot arise. 
What is the admission? It is only an admis- 
sion of the evidence given on the trial, and 
therefore ought to be considered as a de- 
murrer. And the question is whether, upon 
that evidence, the plaintiff has a right to 
recover. I am clearly of opinion that he has 
not. 1. Because there is no note in writing 
signed by the defendant or by her authority. 
2. Because there is no evidence of any act 
of part performance by the defendant, or of 
her acceptance of any act of part perform- 
ance by the plaintiff. 3. Because the case 
stated is only an admission of the evidence. 
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Case No. 11,663. 

REEVES v. VINACKE et al. 

[1 MeCrary (1881) 213.] i 

Circuit Court, D. Minnesota. 

Mortgage— Mistake in Description — Correction 

by Decree— Notice— Recitals in Title 

Deeds— Statute of Limitations. 

1. A court of equity will correct a mistake 
in a conveyance, and make the instrument con- 
form to the intention of the parties, when that 
is made to appear, but such reformation will 
not be allowed to prejudice the rights of bona 
fide and innocent purchasers. 

2. Where V. purchased a tract of land upon 
which his grantor had given a mortgage by a 
fatally^ defective description, and assumed to 
pay the mortgage, stipulating that the premises 

i [Reported by Hon. George W. MeCrary, Cir- 
cuit Judge.] 
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he purchase^ were the same on which the mort- 
gage rested, held that he was estopped to. claim 
as an innocent purchaser. 

3. A purchaser of land is hound to take notice 
of the recitals in the deeds of conveyance 
through which he derives title. 

4. An action to reform and foreclose a mort- 
gage may be brought within ten years, under 
that clause of the statute of Minnesota which 
declares that "every action to foreclose a mort- 
gage upon real estate shall be commenced with- 
in ten years after the cause of action accrues." 

This suit [by Mark B. Reeves against 
Thomas Vinacke and others] is brought- to 
foreclose a mortgage executed June 25, 1868, 
by O. B. Jordan, and to correct a descrip- 
tion of the property in the same. The facts 
are these: On the above date, 0. B. Jordan, 
to secure a note given R. Morrison for the 
benefit of the firm of Messrs. Bohrer, Mor- 
rison & Reeves, merchants in this city, 
agreed to execute a mortgage upon a tract 
of land then owned by him in the county of 
Renville in this district, described as fol- 
lows: "Commencing at the southeast cor- 
ner of the southwest quarter of section 12, 
town 117, range 31 west, running thence 
north 15 rods, thence west 5 rods, thence 
south 15 rods, thence east to the place of be- 
ginning, containing one and one-half acres," 
and for that purpose did execute and deliver 
to Morrison, a member of the firm, a mort- 
gage intended to embrace an undivided one- 
half of this land, which instrument was duly 
recorded April 25, 1870. Boon thereafter 
and before the note was due, for value, the 
firm sold and assigned the note and mort- 
gage to the complainant, who, in May, 1870, 
after the maturity of the note, proceeded 
to foreclose the mortgage in the state court, 
when for the first time it was discovered 
there was a mistake in the description of 
the property. The words "of the southwest 
quarter," filin g the starting point in the de- 
scription, had been omitted, and it read "at 
the southeast corner of section twelve," etc., 
instead of "at the southeast corner of the 
southwest quarter of section twelve." This 
was not the property intended to be mort- 
gaged and was not owned by said Jordan, 
and the complainant dismissed his suit, with- 
out prejudice. In the meantime, Jordan, on 
January 1, 1869, sold and conveyed the prop- 
erty by warranty deed to the defendant 
Vinacke, and in this deed inserted the fol- 
lowing recital: "It is understood between 
the parties that the above described prem- 
ises are the same that 0. B. Jordan mort- 
gaged to Robert Morrison to secure his note 
to Bohrer, Morrison & Reeves, which mort- 
gage said Vinacke agrees to pay." Vinacke 
conveyed the same to defendant Kennedy 
by warranty deed, who took the conveyance 
with full notice of the mortgage. The de- 
fendants, Geo. F. Jewett and Horace A. 
Jewett. derive their title under and through 
the deeds from Jordan to Vinacke and from 
Vinacke to Kennedy, but took their title 
without actual notice of said mortgage. 



Gilman, Olough & Lane, for complainant 
Geo. L. & Chas. E. Otis,, for defendants. 

Before DILLON, Circuit Judge, and NEL- 
SON, District Judge. 

NELSON, District Judge. The evidence 
in this case establishes the fact of a mis- 
take in the mortgage executed by Jordan to 
Morrison, and a court of equity will, when 
appealed to, correct such a mistake and re- 
form the instrument so as to express the in- 
tent of the parties thereto. This is a funda- 
mental rule of equity Jurisprudence, and, the 
mistake being mutual, the mortgage will be 
declared a lien upon the property intended 
as between the parties. If the titles of the 
Jewetts, as bona fide purchasers, have in- 
tervened, a reformation of the mortgage will 
not be allowed to prejudice their titles. But 
if their rights were subsequently acquired 
with notice, actual or constructive, they axe 
subject to Morrison's lien. The delay in 
.bringing suit to correct the mistake, which 
shows laches on the part of the complainant, 
is satisfactorily accounted for. The recital 
in the deed from Jordan to Vinacke is evi- 
dence against him; and it being stated that 
a mortgage had been given, and Vinacke 
agreed to pay it, such recital is intended 
as the agreement of the parties and estops 
them. Vinacke has thus admitted conclu- 
sively the^ien of the mortgage and assumed 
a personal liability. It cannot be doubted 
that the doctrine of privity prevails, and all 
persons claiming title to the property under 
and through Vinacke .& Kennedy are privies 
in estate, and can be in no better situation 
than they are from whom the title is obtain- 
ed. Jackson v. Carver, 4 Pet. [29 U. S.] 
S3; Bank of U. S. v. Hatch. 6 Pet [31 U. S.] 
250; 9 Wend. 209; Story, Eq. §§ 152, 165. 
The defendants, Geo. F. and Horace A. Jew- 
ett, on investigation of the title, would nec- 
essarily discover the recital that the mort- 
gage was intended to cover the land de- 
scribed in the deed, and at least were re- 
quired to make inquiry of Jordan or Vinacke 
or Kennedy. 41 N. H. 560. The registry law 
of this state does not require a description 
of the property to be contained in the index 
book or reception- book. Rev. St. Minn. p. 
126, §§ 156, 157. The names are indexed, 
through whom the titles would be traced; 
and in so doing, the defendants Jewett were 
required to look beyond the index book and 
examine the book where the description is 
recorded, and are charged with knowledge 
of all facts recited therein. If they failed 
to do so it was negligence. 

The case Of Shroyer v. Nickell, 55 Mo. 264, 
has no application to the one at bar. In 
that case the deed sought to be reformed 
was executed by a married woman, jointly 
seized with her husband, and the court 
placed the decision upon the statutory regu- 
lation specifically pointing out how a mar- 
ried woman could bind herself; and inas- 
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mueh as the deed, as executed (according 
to the statute), did not convey the land in- 
tended, a reformation of the instrument was 
beyond the reach of equitable interposition. 
The distinction between reforming a deed 
as to the husband and as to a wife, is clear- 
ly stated in the discussion of the ease above 
referred to. 7 Cent. Law J. 183. 

It is claimed the cause of action is barred 
by the statute of limitations, enacting (page 
451, tit. 2, e. 66, § 3): "Actions can only be 
commenced within the periods prescribed 
by this chapter, after the cause of action ac- 
crues, except where in special cases a dif- 
ferent limitation is prescribed by statute." 
Section 6. Within six years. An action up- 
on a contract, etc. 

Is this an action upon a contract? The 
complainant by his bill seeks to foreclose a 
mortgage, and states therein that, as ex- 
ecuted, it did not cover the property intend- 
ed to be mortgaged by the parties thereto, 
and asks a correction of the mistake, so as 
to express the intention of the mortgagor 
and mortgagee, and make it such as they 
supposed was executed and delivered. If the 
instrument to be reformed was an agree- 
ment to execute a mortgage, the limitation 
of six years within which actions on con- 
tracts can be commenced, might control. In 
my view of the case, if any statutory limita- 
tion governs, it is that prescribed by sec- 
tion 11 of chapter 66, viz.: "Every action to 
foreclose a mortgage upon real estate shall 
be commenced within ten years after the 
cause of action accrues." 

The complainant is entitled to a decree for 
the relief prayed, and it is so ordered. 
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REGAN v. The AMARANTH. 

[30 Hunt, Mer. Mag. 713.] 

District Court, W. D. New York. 1854. 

Admikalty Jurisdiction — Lien — Stevedobe — 
Costs. 
[1. A federal court sitting in admiralty has no 
jurisdiction of a claim founded upon a contract 
for services rendered by a stevedore in remov- 
ing ballast from a ship, as such service is not 
maritime in its nature, and it is immaterial 
whether a state statute gives a lien for service 
or not.1 

[Cited in The Mary E. Taber, Case No. 9,209.] 

[2. In the absence of the existence of strong 
equities to the contrary, costs in admiralty, 
though given or denied in the discretion of the 
court, must be awarded to the prevailing party.] 

[This was a libel in rem by Owen Regan 
against the bark Amaranth for services ren- 
dered in removing ballast.] 

HALL, District Judge. This was a libel 
in rem, founded upon a claim for services 
rendered by the libelant and his workmen 
in removing ballast from the bark Ama- 
ranth, and in carting such ballast away after 
it had been cast upon the wharf. On the 
opening of the pleadings, it was suggested 



by the court that the decisions which denied 
the right of a stevedore to proceed in rem 
against a vessel for his services in stowing 
her cargo, must, if sustained, be held con- 
clusive against the libelant; for if the steve- 
dore had no lien for his service— a service 
rendered wholly upon shipboard— the libel- 
ant must necessarily fail in sustaining a lien 
for services which had much less claim to be 
considered as strictly maritime in their 
character. The advocate for the libelant 
nevertheless desired to present the question 
for more deliberate consideration, and at his 
request the libelant's evidence, to show that 
the services charged for had been rendered 
by the libelant, was taken by the court. The 
question thus presented has been since elab- 
orately and ably argued, and these argu- 
ments and the authorities cited have been 
deliberately considered. 

In the absence of any judicial decision, 
and especially in view of the very decided 
opinion in favor of the existence of a lien in 
such cases, which seems to have been enter- 
tained by a highly respectable elementary 
writer, upon the subject of admiralty juris- 
diction (Ben. Adm. § 285), I should not have 
denied the relief sought in this case, with- 
out considerable hesitation and doubt. But 
the question, at least in this court, must be 
considered as settled by authorities which -I 
have neither the right nor the inclination to 
disregard. In the case of MeDermot v. The 
S. G. Owens [Case No. 8,748], Mr. Justice 
Grier held that a stevedore had no lien for 
his services in loading and stowing the cargo 
of a foreign vessel, and he declared that the 
service was "in no sense maritime, being 
completed before the voyage is begun or 
after it is ended, and they (the stevedores) 
are no more entitled to a lien on the vessel 
thxn the draymen and other laborers who 
perform services in loading and discharging 
vessels." The right of a stevedore to pro- 
ceed in rem was denied by the learned judge 
of this district as early as 1831, and the 
doctrine then asserted has, I understand, 
been ever since maintained in this district. 
The authorities are decisive, if the stevedore 
has no lien. There was certainly none in 
the present case. It is impossible to make 
any distinction favorable to the libelant be- 
tween the cases cited and that now under 
consideration. 

It was insisted by the advocate for the 
libelant that if the service mentioned in the 
libel was not strictly maritime in its char- 
acter, he nevertheless had a lien for the 
service under the provisions of 2 Rev. St. N. 
Y. p. 405, § 1; but I do not deem it necessary 
to discuss that tiuestion. In the cases al- 
ready referred to, the existence of the lien 
was denied upon the ground that the service 
was not maritime; for if it had been mari- 
time, the existence of the lien as against a 
foreign vessel would have been conceded 
without hesitation, and it necessarily fol- 
lows that the contract and service upon 
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wliicli the libelant founds his claim in the 
present case were not maritime, or of such 
a character as to give jurisdiction to this 
court If neither the contract nor the serv- 
ice was in its nature or character essentially 
maritime, it is not material to inquire wheth- 
er the statute of New York gave the libelant 
a lien, as this court has no jurisdiction to 
enforce a statutory lien not founded upon 
a maritime contract, or growing out of a 
maritime service or marine tort. The ju- 
risdiction depends upon the nature of the 
subject matter of the contract or contro- 
versy, and not upon the existence or non-ex- 
istence of a lien. The latter only affects the 
form of the proceedings and the character 
of the remedy, and if in this case the statute 
gave a lien to the libelant, he should have 
sought his remedy under the statute before 
the officers or tribunals of the state. 

The libel in this case must be dismissed 
for want of jurisdiction, and with costs. 

It was strongly urged by the advocate for 
the libelant, that if the libel should be dis- 
missed for want of jurisdiction, no costs 
should be given to the respondents, as they 
omitted to make the objection by their an- 
swer, and the libelant had shown that he 
had an honest claim— his only fault being a 
mistake in the form in which he had chosen 
to assert it, I should have been much in- 
clined to refuse costs, if such a course could 
have been justified upon the principle under 
which costs are given or refused in this 
court. But costs in admiralty, though given 
or denied in the discretion of the court, are 
always to be awarded to a respondent who 
succeeds in his defence, unless strong equi- 
ties exist to justify a different course. The 
doctrine upon which I have deemed it my 
duty to dismiss the libel for want of juris- 
diction, has been the settled law of this dis- 
trict for more than -20 years, and the decision 
of Mr. Justice Grier was reported in 1849. 
Under such circumstances, I have felt bound 
to award costs to the prevailing party. 

IT—-. — 

REGISTER, The (LITCHFIELD v.). See 
Case No. 8,388. 

REGISTER'S FEES IN BANKRUPTCY 
CASES. See "Costs and Fees," Appendix 
to this series. 

REGISTER'S FEES IN BANKRUPTCY 
CASES. See "Fees for Registering," Ap- 
pendix to this series. 



Case K"o. 11,665. 

The REGULATOR. 

[1 Hask. 17.] i 

District Court. D. Maine. Sept, 1866. 

Shipping— Foreign Vessel — Maritime Liens — 
Supplies— Ship's Husband. 
1. A domestic vessel is a foreign vessel in all 
domestic ports outside of the state where she 
is owned and registered, or enrolled. 

i [Reported by Thomas Hawes Haskell, Esq., 
and here reprinted by permission.] 
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2. The master of a foreign vessel, in case of 
necessity, may bind himself and the owners per- 
sonally, and subject his vessel to a maritime hen 
for supplies and repairs without an express hy- 
pothecation, when he obtains them on the cred- 
it of the vessel. 

3. A part-owner, present in a state other than 
where his vessel belongs and where the other 
owners do not reside, there superintending the 
repair and taking general charge of his vessel, 
does not act as master, but as managing owner 
and ship's-husband. 

4. A maritime lien is not implied upon a for- 
eign vessel for supplies and repairs ordered by 
the owner, and not obtained and furnished up- 
on the credit of the vessel. 

5. Semble. Such supplies and repairs, neces- 
sarily obtained and furnished upon the credit 
of the vessel, needed for her preservation, or 
to enable her to proceed on her voyage, create 
a maritime lien upon her; and the necessity 
for credit to the vessel is presumed, when they 
are ordered by the master, and that fact is evi- 
dence of the necessity for the supplies, etc., fur- 
nished. The Grapeshot, 9 WalL [76 U.. SJ 
129; The Guy, Id. 758; The Kalorama, 10 
"Wall. [77 U. S.T204; Insurance Co. v. Baring, 
20 Wall. [87 U. S.] 159. 

In admiralty. Libel in rem to enforce a 
maritime lien upon the steamer Regulator 
for supplies and materials, necessaries fur- 
nished at the request of the owners at the 
port of Portland, Maine. Charles Spear of 
Boston* Massachusetts, made claim and an- 
swer admitting that the vessel hailed from 
Boston, and that having been laid up for the 
winter at Portland without master or crew, 
he having the care and management of her, 
and being present in Portlandsuperintending 
her repairs, ordered the supplies and materials 
furnished by the libellants. It appeared that 
the facts were well known to the libellants, 
and that they charged the supplies and mate- 
rials to the vessel, but that the owner, who 
ordered them, supposed that they were fur- 
nished on his credit. 

Almon A. Strput and George F. Shepley, for 
libellant. 

John H. Williams and William L. Putnam, 
for claimant, 

FOX, District Judge. It is claimed that a 
lien does not exist against the vessel for 
these supplies, first,' because the managing 
owner was present and procured the supplies; 
and secondly, because it does not appear that 
a necessity existed for the supplies, and 
that they could be obtained only upon the 
credit of the vessel. 

The vessel was enrolled in Boston, and all 
the owners resided in Massachusetts at the 
time the supplies were furnished, and there 
can be no doubt that within the ordinary 
meaning of the phrase as understood by 
courts of admiralty in the United States, 
this steamer must be deemed a foreign ves- 
sel when in the port of Portland, subject 
to all the burdens and liabilities of foreign 
vessels in matters of this nature. 

By the law of England, the master of a 
ship has not power to create a lien on 
a vessel as security for the payment of re- 
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pairs and supplies obtained in a foreign port, 
save by a bottomry bond; but such is not 
the maritime law of the United States as 
recognized by the supreme court of the Unit- 
ed States. It has been decided by that tri- 
bunal, that the master of a vessel of the Unit- 
ed States, being in a foreign port, has power 
in case of necessity to hypothecate the ves- 
sel and also to bind himself and the owners 
personally for repairs and supplies, and he 
does so without any express hypothecation, 
when in case of necessity, he obtains them 
on the credit of the vessel without a bottom- 
ry bond, and this I understand to be the an- 
cient and general maritime law of the com- 
mercial world. 

Each party admits that these supplies were 
procured by Gray, the painter, upon the order 
of Spear, and the libellants contend, that at 
that time, there being no other master of the 
steamer, Spear must be understood as acting 
in the capacity of master in ordering these 
supplies, and thereby bound the vessel for 
them. It therefore becomes highly important 
to determine what was done by Spear, and 
whether in what he did, he acted as a mas- 
ter. It appears that the steamer at this time 
was laid up for the winter season in Port- 
land, that her former master and crew were 
discharged, and that Spear was one of the 
resident owners in Boston, that he came 
to Portland, was here during the greater part 
of the time the vessel was undergoing these 
repairs, having the general charge and super- 
intendence of them, none of the other owners 
being present; that the larger portion of the 
expenditures upon the boat were made before 
the first of March, when she commenced her 
trips anew to the Penobscot under the charge 
of a master other than Spear; that she after- 
wards was in the employ of the government, 
and about May third returned to Portland, 
when as the answer alleges, the master left 
her and went home, and Spear came down 
again to Portland, took charge of the vessel 
directing further repairs, and ordering from 
the libellants such further material as was 
necessary. In so conducting, I cannot con- 
sider that Spear was acting as a master or the 
vessel, he was rather the ship's-husband, or 
managing owner, and all that he did can much 
better be referred to that capacity, rather 
than to that of a master. When the duties 
of a master were to be discharged, when the 
vessel needed a master and was ready for 
her voyage, a master is then engaged, he 
assumes the command and acts as master of 
the boat until it is thought expedient to make 
further repairs, then the master retires, and 
Spear, as managing owner, returns to Port- 
land and takes the charge and direction of 
such repairs. All these circumstances com- 
pel me to conclude that in ordering these 
supplies, I must view Spear not as a mas- 
ter, but as an owner, and that at the time, 
it was understood by the libellants that the 
boat was without a master, that Spear was 
one of the owners superintending the repairs. 



In fact, the libel alleges that the supplies 
were ordered by the owners. 

Is a maritime lien implied for necessary sup- 
plies furnished a vessel in a foreign port, 
by the direction of a managing owner, there 
present superintending her repairs and order- 
ing the supplies? 

In The St. Jago, 9 Wheat [22 U. S.] 409, 
Mr. Justice Johnson, speaking for the supreme 
court of the United States of claims of mate- 
rial men, says, "It is not in the power of 
any one but the ship-master, not the owner 
himself, to give these implied liens on the 
vessel, and in every case the last hen given 
will supersede the preceding. * * * The 
vessel must get on; this is the consideration 
that controls every other. For these pur- 
poses, the law maritime attaches the power 
of pledging or subjecting the vessel to mate- 
rial-men to the office of ship-master, and con- 
siders the owner as vesting him with those 
powers by the mere act of constituting him 
ship-master. The necessities of commerce 
require, that when remote from his owner, he 
should be able to subject his owner's property 
to that liability, without which it is reason- 
able to suppose he will not be able to pursue 
his owner's interests. But when the owner 
is present, the reason ceases, and the contract 
is inferred to be with the owner himself, on 
his ordinary responsibility, without a view 
to the vessel, as the fund from which com- 
pensation is to be derived." 

Chief Justice Taney, in the case of Sarchet 
v. The Davis [Case No. 12,357], recognized 
the same principle, that no implied lien was 
created by the general maritime law, when 
the owner was present with his vessel in a 
foreign port, and makes the contract for the 
supplies. He says, "That in the case of the 
St. Jago, it was decided, that the lien given 
by the general maritime law is confined to 
contracts made by the ship-master in a for- 
eign port, in the absence of the owner, ana 
that no lien is implied when the owner him- 
self is present and makes the contract, and 
that in such case, the work and materials are 
presumed to be furnished, not on the credit 
of the vessel, but on that of the owner." 

In Thomas v. Osborn, 19 How. [60 U. S.] 22, 
Mr. Justice Curtis, speaking for the majority 
of the supreme court, says, "It is true, this 
implied lien does not exist in a place where 
the owner is present." Chief Justice Taney, 
on page 43, says, "But if the owner is present 
and the supplies are furnished to him, it is 
equally well established that the credit is 
presumed to have been given to him person- 
ally, and no lien on the vessel is implied." 

Conkling (1 Conk. Adm. 80) states this prin- 
ciple as follows: "To guard against possible 
misapprehension, it is proper to state, that 
no lien is ever implied from contracts made 
by the owner in person. It is only those 
contracts which the master enters into in his 
character of master that specifically bind the 
ship, or affect it by way of lien or privilege 
in favor of the creditor. * * * When the 
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owner is present and acting in his own be- 
half as such, the contract is presumed to be 
made with him on his ordinary responsibility, 
without a view to the vessel as a fund from 
which compensation is to be derived." 

I have endeavored to ascertain why a lien 
is implied on the vessel, when the supplies 
are obtained by the ship-master in a foreign 
port, and not implied, when ordered by the 
owner himself at the same port It seems to 
me the distinction must have originated from 
the fact, that under the ancient maritime 
usages and customs, the master could not, 
in the proper sense of the word, bind the 
owners personally, because they could al- 
ways withdraw themselves from their re- 
sponsibility by abandoning ship and freight. 
This principle is fully explained and com- 
mented on by Judge Ware, with his custom- 
ary clearness and learning, in the case of 
The Phoebe [Case No. 11,064]. Under such 
circumstances, as the personal credit of the 
owners would not be involved for the sup- 
plies, there would seem to arise, from the very 
necessity of the case, a lien on the vessel for 
the necessary supplies furnished her on the 
master's order, with which to prosecute her 
voyage; the vessel must move on; she would 
be frequently in need of supplies, and the 
master would find himself in a foreign port, 
without credit or means to procure them, ex- 
cepting by bottomry of the vessel, which 
would be vexatious and exceedingly expen- 
sive. Sometimes only a small amount of 
supplies would be necessary; and the great in- 
terests of commerce were therefore certainly 
promoted by allowing a lien to be implied for 
them upon the vessel, when so furnished 
at the request of the master. These necessi- 
ties could not exist to so great an extent, 
when the owner was present with his vessel; 
he could bind himself, could use his personal 
credit, could not only bind his vessel by ex- 
press hypothecation, but by being a party to 
the contract render himself personally ac- 
countable for the supplies, and ordinarily 
would be presumed to be so situated as to 
make such a bargain, and give such security 
for his pliability as he should think expedient; 
from this I think the difference originated, 
and it has continued for so great a length 
of time, and been so often acknowledged 
by our courts of admiralty, that I must recog- 
nize it as binding and obligatory upon me in 
the decision of the present cause. 

It is contended by the libellants, that they 
delivered the goods on the credit of the steam- 
er, charging them to her, and that they would 
not have delivered them on the credit of the 
owner. It is not pretended that they inform- 
ed the managing owner before the goods 
were delivered by them, that they should 
credit the vessel, and the owner in his an- 
swer alleges, that he did not intend to cre- 
ate any such lien, but understood that the 
goods were delivered on the credit of the 
owners. There seems therefore to have been 
a misunderstanding between the parties, one 



supposing he was crediting the steamer, and 
the other that the credit was given to the 
owners; under these circumstances it ap- 
pears to me that the general principle of law 
must control, and that as nothing was said 
between the parties as to the credit, the law 
will infer that they were delivered on the 
credit of the party present and ordering the 
supplies. 

It has been suggested, that Spear was only 
a part-owner of the steamer, and that the 
principle relating to supplies furnished. to a 
vessel in a foreign port, upon the order of 
the owner there present, does not apply 
where it is a part-owner, who procures the 
supplies, and who may have but a small in- 
terest in the vessel. 

It may be, that a distinction should be 
drawn between the two cases, but if so, I 
should not consider it applicable in the pres- 
ent case, as I consider Spear was authorized 
to act, in making the repairs, as managing 
owner, and bound his co-owners by his con- 
tracts in their behalf. 

I am therefore of opinion that under the 
circumstances of the present case, there was 
no implied lien on the steamer for these sup- 
plies, and that the libel cannot be sustained. 
This view of the case renders it unnecessary 
for me to determine the other point. It is 
sufficient for me to say, that although I con- 
sider these supplies were necessary for the 
vessel, within the meaning of the admiralty 
law, I have great doubt, whether under the 
authority of Pratt v. Reed, 19 How. [60 TJ. S.] 
359, the evidence was sufficient to establish 
the fact, that they could be obtained only by 
a credit on the vessel, that a necessity to im- 
pose a lien on the vessel for them was made 
out It is true the libellants were unwilling 
to credit the owners, but it does not appear 
that they communicated this to the owners, 
or that other parties would not have furnish- 
ed the articles on the owners' credit It has 
been decided by the district court of the 
United States in New York (1 Par. Mar. L. 
491) that it must be proved that the owners 
had not funds, or credit, on which to pro- 
cure the supplies, except the credit of the 
vessel. 

Libel dismissed with costs. 
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Case "No. 11,666. 

REICHE et al. v. SMYTHS. 

[7 Blatchf. 235.] i 

Circuit Court, S. D. New York. May 9, 1870.2 

Customs Duties— Live Animals— Singing Birds 
—Act op 1866. 

1. Under the act of May 16th, 1866 (14 Stat. 
48), imposing a duty of 20 per cent, ad valorem 

i [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 
2 [Reversed in 13 Wall. (SO U. S.) 162.] 
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on all "live animals" imported from foreign | 
countries, singing birds are subject to such 
duty. 

2. This conclusion is not affected by the fact 
that, in section 23 of the previous act of March 
2. 1861 (12 Stat. 193), "animals, living, of all 
binds," and, also, "birds, singing," were ex- 
empted from duty. 

3. The fact, that singing birds were specially 
mentioned in the previous act of 1861, does not 
warrant the inference that they are not includ- 
ed in the general term, "live animals," in the 
act of 1866. 

[This -was an action at law by Charles 
Reiche and Henry Reiehe against Henry A. 
Smythe, collector of the port of New York, to 
recover duties, alleged to have been illegally 
exacted.] 

Benjamin L. Iyudington, for plaintiffs. 
William Stanley, Asst. Dist. Atty., for de- 
fendant. 

WOODRUFF, Circuit Judge. This action 
is brought to recover moneys paid under pro- 
test, for duties exacted by the defendant, as 
collector of the port of New York, upon sing- 
ing birds, imported by the plaintiffs. By a 
special act of congress, passed May 16th, 1866 
(14 Stat. 48), entitled "An act imposing a 
duty on live animals," it is enacted, that 
"there shall be levied, collected, and paid, on 
all horses, mules, cattle, sheep, hogs, and 
other live animals, imported from foreign 
countries, a duty of twenty per centum ad 
valorem." Under this act, the duty in ques- 
tion was imposed. 

It is conceded, that the terms of the act 
are so comprehensive as, in their proper mean- 
ing, to include birds; but it is claimed that 
the words "live animals," as in fact used in 
the act, were not intended to include them. 

While it is argued that the terms employed 
in acts imposing a duty upon imported goods 
and property are to be construed in the sense 
in which such terms are ordinarily used in 
trade and commerce, rather than in their 
strict scientific meaning, no proof is offered, 
or claimed to exist, that the term "live ani- 
mals" has any technical or commercial sense 
or meaning, -restricting its natural and ordi- 
nary signification. 

The only fact to which my attention is 
called, which the counsel for the defendant 
supposes requires a discrimination between 
"live animals" and "birds" is this: By the 
23d section of the tariff act of March 2d, 
1861 (12 Stat. 193), it is enacted, that "the 
importation of the articles hereinafter men- 
tioned, and embraced in this section, shall 
be exempt from duty, that is to say, amber- 
gris, annatto, animal carbon, animals, living, 
of all kinds, antimony," &c, &c, "bells, ber- 
ries, birds, singing or other, and land and 
water fowls, bismuth," &c, &c, through an 
extended list. It is, therefore, urged, that, 
inasmuch as congress, in this act of 1861, 
named "animals, living, of all kinds," and, 
in the same section, also mentioned singing 
birds, it must be concluded that it was the 



intention to recognize a restricted meaning 
of the word "animals," not including birds, 
and to introduce and sanction such restricted 
meaning as a definition of the terms "living 
animals," and "live animals," when used in 
the laws regulating duties on imports; and 
that, hence, when congress, in 1866, imposed 
a duty of twenty per cent, upon all live ani- 
mals, and did not also mention birds, it 
should be held that it was intended that the 
latter are still to be exempt from duty. 

Unfortunately for the plaintiffs, the various 
acts of congress imposing duties upon im- 
ports are too full of examples of tautology 
and repetition to warrant such an inference. 
They show very great, and often quite need- 
less, particularity in enumeration, accompan- 
ied by general terms plainly including the 
same things also mentioned in detail. The 
special act of May 16th, 1866, imposing this 
duty of twenty per cent., is an example. It 
says: "All horses, mules, cattle, sheep, hogs, 
and other live animals, imported," &c. In 
this partial enumeration, congress did not in- 
tend to sanction the idea that horses, mules, 
cattle, &c, are not, in a legislative sense, live 
animals; nor to say, that if, hereafter, an act 
were to be passed admitting "all live ani- 
mals" free of duty, it must, by reason of this 
partial enumeration, be held that horses, 
mules, cattle, sheep, and hogs had been with- 
drawn from the general meaning of the term 
"live animals," and, therefore, remained still 
subject to duty. 

Very striking examples of this species of 
repetition are found in the act of March 2d, 
1861, before referred to, which contains the 
words, "animals, living, of all kinds," and, 
also, "birds, singing or other," which the 
plaintiffs claim have ereated a distinction. 
Thus, in section 22 of that act, thirty per 
cent, duty is imposed upon the articles there- 
in mentioned, among which are "articles 
worn by men, women, or children, of what- 
ever material composed, made up, or made 
wholly or in part by hand, not otherwise pro- 
vided for;" and yet, notwithstanding these 
comprehensive terms, there follow, in the 
same section, numerous particulars, clearly 
already embraced in the above language, or 
in other terms found in the same section, 
namely, bracelets, braids, chains, curls or 
ringlets, braces, suspenders, caps, hats, muffs, 
and tippets of fur, caps, gloves, leggins, mits, 
socks, stockings, wove shirts and drawers, 
and all similar articles made on frames, of 
whatever material composed, clothing, ready 
made, and wearing apparel of every descrip- 
tion, of whatever material composed, except 
wool, made up, or manufactured wholly or in 
part by the tailor, seamstress, or manufac- 
turer, hats and bonnets for men, women, and 
children. Other similar repetitions, resorted 
to without much attention to general terms 
before employed, may also be found in that 
act. It could not for a moment be claimed, 
that an act admitting all "clothing ready 
made, and wearing apparel" free of duty, did 
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not operate to relieve caps, hats, shirts, and 
drawers, and most or all of the above par- 
ticulars. Like repetitions are found in sec- 
tion thirteen, and other sections, of the act 
of July 14th, 1S62 (12 Stat. 555), and in sched- 
ule C, and other schedules, in the act of July 
30th, 1846 (9 Stat. 44). Indeed, more or less 
of this species of repetition will be found in 
most of the acts imposing duties on imports, 
from the earliest legislation on the subject. 

While, therefore, I agree that, where the 
words of the act have a uniform restricted or 
technical meaning in the arts, or in trade and 
commerce, which may be referred to as a 
means of determining the sense in which 
such words are used in acts forming a gart 
of the regulations of our trade, and that, 
where the terms are of doubtful signification, 
such a circumstance as is here relied upon by 
the plaintiffs might indicate that congress 
recognized a distinction, or assumed that one 
did not include the other, there is here no 
warrant for such a construction of the act 
as will entitle the plaintiffs to recover. The 
term "all live animals" is clear, comprehen- 
sive, and explicit. The addition of the desig- 
nation of birds, in a single instance, in a for- 
mer act, is a casual circumstance, of too 
slight significance to warrant the court in a 
practical interpolation, in the later special 
statute, of an exception to its plain import. 
And this is especially and conclusively for- 
bidden when, on recurrence to the same pre- 
vious act, and to many others on the same 
general subject, we find similar repetitions 
pervading them all, through a long course of 
years, where, obviously, there was no intent 
to introduce new definitions, or, by merely 
giving some particulars, to restrict the mean- 
ing of general terms. 

Judgment must be entered for the defend- 
ant, with costs. 

[This judgment was reversed by the supreme 
court, where it was carried on writ of error. 13 
Wall. (80 U. S.) 162.] 
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REID et al. v. HODGSON. 

[1 Cranch, 0. 0. 491.] i 

Circuit Court, District of Columbia. July 
Term, 1808. 

"Witness— Interest — Evidence — Handwriting — 
Deposition. 

1. The person in whose favor a letter of guar- 
anty is given, may be examined as a witness 
for the plaintiff; his declarations, therefore, 
cannot be given in evidence. 

2. It is not necessary that the handwriting 
of a party should be proved by a person who 
has seen him write. 

3. A deposition taken but not used by the 
plaintiff, cannot be read in evidence, by the de- 
fendant, if the testimony would not have been 
competent for the defendant, if it had been 
taken on his part. 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
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Assumpsit [by Reid, Irvin & Co., against 
W. Hodgson] upon the defendant's letter of 
guaranty for £10,000 sterling for Sanderson 
& Rumney. 

Mr. C. Simms and Mr. Taylor, for plain- 
tiffs, offered to read a copy of a letter, dated 
11th August, 1799, from Sanderson & Rum- 
ney, to the plaintiffs, acknowledging a bal- 
ance of £10,000 sterling to be "due from them 
to the plaintiff. 

The defendant proved .that Rumney, the 
writer of the letter, resided with his family 
in the Genesee county, in the state of New 
York. 

THE COURT (DUCKETT, Circuit Judge, 
absent) refused to permit the copy of the 
letter to be read in evidence, because Rum- 
ney might have been examined as a witness 
for the plaintiffs; and even if he should 
have refused to be examined on account 
of interest, yet he would have been a com- 
petent witness if he had waived the objec- 
tion. 

To prove the handwriting of the plaintiffs 
to certain letters, the defendant produced 
James Sanderson, who had lived as clerk 
with Sanderson & Rumney, and who testi- 
fied that there was a large and long corre- 
spondence between that house and the plain- 
tiffs, and that he had seen a great number 
of letters received from the plaintiffs by San- 
derson & Rumney, in the course of that cor- 
respondence, and in answer to letters of 
Sanderson & Rumney, addressed to the 
plaintiffs, and that the letters now produced, 
appear to be in the handwriting of some 
one of that house. Robert Young also testi- 
fied that he had corresponded with the plain- 
tiffs, and had put money into their hands, 
and had drawn the money from them, and 
that the letters now produced were, as he 
Delieved, in the same handwriting with 
those. But neither of the witnesses had 
ever seen either of the plaintiffs write. 

THE COURT (DUCKETT, Circuit Judge, 
absent) said the letters were sufficiently 
proved to go in evidence to the jury. It is 
evidence by comparison of hands, and is 
the best evidence the nature of the case will 
admit. To say that the handwriting must 
be proved by a person who had seen him 
write, is only to say that a fact known to 
one person cannot be proved by him, be- 
cause there may be a person who has a 
more correct knowledge of the same fact, or 
whose judgment may be more mature, or 
may have" had a better opportunity of get- 
ting information. It may happen that a wit- 
ness may have seen the party once write his 
name, but his testimony would not be so sat- 
isfactory as that offered in this case. 

A deposition of Robert Perry was taken on 
the part of the defendant, but not used or 
read by him; it being filed, the plaintiffs 
wished to read it, but it being testimony 
which would not have been competent for 
the plaintiffs to have used, if taken on his 
part, THE COURT decided, that the mere 
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fact of the deposition being taken on the 
part of the defendant, did not make the tes- 
timony competent evidence for the plaintiffs. 
Nonsuit. 



Case Wo. 11,668. 

REID et ux. v. KERFOOT et aL 

[Chase, 349.] i 

Circuit Court, D. Virginia. May Term, 1S69- 

Courts— Federal Jurisdiction — Suit Pending 
in State Cocbt. 
A suit being in progress in a state court for 
the settlement of an estate, two of the legatees 
being non-resident, but having knowledge of 
this suit, and having been made parties by or- 
der of publication, file their bill in the United 
States circuit court to have the estate admin- 
istered. Meld, the latter court has no jurisdic- 
tion. 

Alfred Reid and wife, citizens of New Or- 
leans, and J. A. Lowers, a citizen of Ha- 
vana, Cuba, filed their bill in the circuit 
court of the United States for the district of 
Virginia, alleging that Franklin J. Kerfoot 
and Province McCormick, who had been left 
executors of the will of "William Lowers, 
had wasted the assets in various ways spec- 
ified in the bill, and praying that they 
might be decreed to account. They also 
averred that they were legatees under the 
will. The executors answered, making de- 
fense to the charges of devastavit, and at 
the same time pleaded that a suit was at 
the time pending in the circuit court of the 
state of Virginia for Clarke county, for the 
settlement of the estate to which all per- 
sons interested were parties, the plaintiffs 
having been made so by an order of publi- 
cation under the laws of the state; and 
showing that the plaintiffs had personal 
knowledge that the aforesaid suit was, at 
the time they filed their bill in this court, 
pending. That the plaintiffs could obtain all 
the relief they were entitled to in that cause. 
They, therefore, -prayed that the plaintiffs' 
bill might be dismissed for want of jurisdic- 
tion in this court, the state court having pre- 
viously taken jurisdiction of the subject. 

H. G. Pond and H. H. Wells, for complain- 
ants. . 

Reid and wife are citizens of Louisiana, 
all of the defendants excepting are citizens 
of Virginia. William Lowers died on De- 
cember 30, 18C2, seized of an estate, real 
and personal, valued at seventy-five thou- 
sand dollars, which by will he bequeathed 
in certain proportions to his wife for her 
life and to his children, ten in all. An objec- 
tion is made that this court has no jurisdic- 
tion of this cause, because of the pendency 
of a suit in the circuit court of Clarke coun- 
ty, for the probate of this will and for its 
establishment, or in their own language a 
"suit to set up the will, to have it admitted 

i [Reported by Bradley T. Johnson, Esq., and 
here reprinted by permission.] 



to probate in the proper forms and qualify 
as executors." It is said that personal serv- 
ice was made upon the legatees resident of 
Virginia, and by order of publication against 
absent defendants. The executors in this 
bill also ask that all accounts necessary or 
proper, or asked, or required by the parties, 
might be taken. We reply that the penden- 
cy of that suit is not a bar to this one, nor 
does it in any wise interfere with the rights 
which the complainants as citizens of an- 
other state have to prosecute their actions 
in the federal courts. In Buck v. Colbath, 3 
Wall. [70 U. S.] 335, the history and growth 
of the federal jurisdiction is traced— at page 
341, the general ground on which most of 
the cases rest, is defined, to wit, "when 
property has Been seized by an. officer of the 
court, on its process, the property is to be 
considered in the custody of the court, and 
no other court can interfere with it." But 
it is only when the property is in the posses- 
sion of the court, that the court is bound to 
protect it against the process of other 
courts; whenever the litigation is ended, 
other courts are at liberty to deal with it 
according to the rights of the parties. From 
this case, and the principles involved, it 
was said that the court first obtaining juris- 
diction had a right to decide every issue 
arising in the progress of the case. It is 
undoubtedly upon this last proposition that 
the defendants alone can undertake to sus- 
tain their objections to the jurisdiction. 
The cause, however, is subject to a very 
necessary as well as just limitation, and 
is pointed out by the supreme court at page 
345. It is to be confined to the parties upon 
the court, or who may, if they wish, come be- 
fore it and have a hearing on the issue to be 
decided. It is not true that a court having 
jurisdiction of the subject-matter and of the 
paxties, thereby excludes all other courts 
from adjudicating upon other matters, hav- 
ing a very close connection with those be- 
fore the first court; and in some instances 
requiring a decision of the same questions 
exactly, we must have regard to the nature 
of the remedies, the character of the relief 
sought, and the identity of the parties; see 
pages 345, 346. Applying these principles 
to this case, we ask, is the relief sought the 
same? The bill in the state court was a 
bill simply for probate of a will. This is a 
proceeding to charge the defendants with 
property received by them, and disposed of 
illegally before any probate of the will was 
had. It seeks to charge them personally for 
a wrongful conversion and misappropriation 
of the property of the complainants. Is it 
not clear that the remedy and the relief 
sought is not only not the same, but if these 
complainants had made themselves parties 
to the suit now pending in the state court, 
they could not in that suit have the relief 
prayed in that bill? It is doubtful whether the 
proceeding in the state court can be said 
to be a suit at all or not; it is rather an an^ 
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ciliary proceeding, and is like that in the 
case of Shipley v. Bacon, 10 How. [51 U. SJ 
5G. In that case the complainant filed his 
bill against Bacon ana others assignees of 
the Bank of the United States, alleging him- 
self to he a creditor, and a judgment was 
shown, recovered in the district court for 
the city of Philadelphia, that upon applica- 
tion the creditors had failed to pay his 
claims. He then filed his bill in the circuit 
court of the United States. The defendant 
pleaded to the jurisdiction of the federal 
courts, averring the pendency of the suit in 
the Pennsylvania courts, and that they had 
ample power to enforce the trusts in regard 
to the rights of the complainants. 

The. supreme court states the question to 
be, "Can the proceedings stated in the plea 
be considered to be a suit?" The Pennsyl- 
vania act required the assignment to be re- 
corded in thirty days, schedules and sworn 
inventories of the property to be filed. It is 
made the duty of the court there to appoint 
appraisers, and then the assignees shall re- 
turn an inventory and appraisement, and to 
give bonds to the commonwealth that they 
will faithfully execute the trust It was then 
made the duty of the court on application of 
any person interested, to issue a citation 
to the trustees to appear and exhibit their 
accounts, and the condition of the trust. The 
court was authorized also to require parties 
to come in, and to make service by publica- 
tion. The court says, "If the plea in this 
case had been perfect, it would not follow 
that the complainant could not invoke the 
jurisdiction of the federal courts. He being 
a non-resident has his option to bring his 
case in the circuit court of the United States, 
unless he has submitted to, or been made a 
party to the special jurisdiction." To estab- 
lish his claim the complainant has the right 
to sue in the circuit court which was estab- 
lished chiefly for the benefit of non-residents, 
not that the claim should be established on 
any novel principles of law or equity, but 
that his rights might be investigated free 
from any supposed local prejudice or any 
unconstitutional legislation. On the most 
liberal constitution, favorable to the exercise 
of the special jurisdiction, the rights of the 
plaintiff in this respect could not, against 
his consent, be drawn into it. The court 
held that the proceedings in Pennsylvania 
were not a suit in the sense that the word 
is used when we speak of the pendency of 
a suit being a bar to another action. In 
what essential particular do the proceedings 
had in Clarke county, differ from those re- 
ferred to in the case last cited. The com- 
plainants did not make themselves parties 
nor submit to the jurisdiction, nor did the 
order of publication have any such effect, 
because, by the 13th section of the act which 
authorized this publication (see Code 1860, 
p. 70S), it is expressly provided that no such 
decree shall be final against any such non- 
resident, until the expiration of five years 



after the same is entered. It enacts "that a 
defendant who was not served with personal 
process may within five years from the date, 
petition to have the ease re-heard, and may 
plead, or answer, and have any injustice in 
the proceedings corrected." Again the bill 
expressly charges that the acts of the de- 
fendant were fraudulent and collusive, and 
the supreme court in the case last cited say, 
"We suppose that it could not be contended 
that fraud or collusion might not be shown 
to avoid the proceedings before any tribunal 
having jurisdiction." Can it be doubted that 
this well recognized ground of equitable ju- 
risdiction should.be exercised in this cause? 
Could a stronger case of collusion be alleged 
than that set forth in this bill? The defend- 
ant legatees and executors have used the 
property, dealt with and. treated it as their 
own, and divided it among themselves to 
the exclusion of the complainants; could 
there possibly be a worse collusion than, that 
of exercising a discretion given by the order 
of the court, and investing the property of 
this complainant in Confederate bonds, in- 
stead of Virginia state bonds? The latter 
must be good, no matter what , the result 
might be; the value of the first depended 
upon the most remote contingencies. The 
final success of the Confederacy, and its 
power after success was achieved to redeem 
the untold millions of its paper promises, 
being doubtful, would any honest trustee, 
dealing fairly and without collusion, invest 
in the doubtful security when the opportunity 
was allowed to invest in one without doubt? 
Even the court did not direct such an invest- 
ment, but left the election to the executors; 
can anyone doubt that there was a collusion 
to use the property of the complainants to 
sustain the failing Confederacy? All these 
questions of jurisdiction, however, have been 
fully considered and decided by this court in 
the cases of Miller v. Miller, the Bank of the 
Valley in Virginia {unreported], and the 
cases so familiar to the court, as to make 
further argument unnecessary. 

There is, however, one other consideration 
which is entirely conclusive both on principle 
and authority. It is this: The several acts 
of, congress providing for the removal of 
causes from the state to the federal courts 
authorize this complainant to remove the 
cause from the circuit court of Clarke coun- 
ty to this court; on filing his application for 
the removal, the circuit court of the United 
States becomes at once, not only possessed 
of the whole case, but the state court is 
thereby perpetually inhibited from any fur- 
ther proceedings in it. Why then should this 
cpurt compel parties to the circuitous method 
of dismissing this bill, then going to the 
state courts and removing the cause pending 
there to this tribunal? Such a course would 
be too circuitous to be tolerated. The wiser 
and more reasonable course would be, not 
only to sustain this jurisdiction, but to hold 
that' even if the court would not as an inde- ■ 
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pendent question hare jurisdiction, the acts 
authorizing removal, by their own vigor, 
vested the jurisdiction, provided only, that 
the citizenship of the parties is such as tak- 
ing them within the general jurisdiction 
clauses of the acts of congress, and such we 
understand was the decision of this court, 
the chief justiee presiding in a cause deter- 
mined at the May term, 1868. In the case 
of Riggs v. Johnson, 6 Wall. [73 XL S.] 169, 
decided at the December term, 1867, a very 
thorough and exhaustive review is found 
of the whole question of federal jurisdiction, 
from which one great fact is plainly deduci- 
ble, to wit: That whenever the privilege is 
granted to the citizen to enforce any right in 
the federal court, that court has the power 
by appropriate remedy, to give full, perfect 
and adequate relief; . and that no state court 
can by any proceeding in any wise impair 
this right; that even the perpetual injunc- 
tion issued by such a tribunal is utterly pow- 
erless and affords no protection. Such is 
also the manifest spirit and general scope 
of the laws providing for removal of causes, 
and is clearly evidenced by the amendments 
made thereto from time to time. The general 
principle that allows one court having ju- 
risdiction of a cause to decide all questions 
that arise in it, stood as an insurmountable 
barrier against the right of a citizen of an- 
other state to litigate his causes in the fed- 
eral tribunals. But congress stretches out 
its hands, in a further execution of the dor- 
mant powers of jurisdiction given by the 
constitution, seizes the whole cause,' removes 
it and all the parties to the federal court, 
and prohibits the parties from litigating their 
causes in any other tribunals. We submit 
that this court has undoubted jurisdiction, 
and neither the answer, demurrer, nor plea of 
the defendant, offers any valid objection or 
defense to the relief sought by the complain- 
ant. 

Ould & Carrington, for defendants. 

This suit is not matured for a hearing. It 
is brought against the executors of William 
Gowers, deceased, and also against all the 
legatees of Gowers. Process has been ex- 
ecuted only on the executors. The suit 
is at rules as to all the other defend- 
ants. These other defendants are neces- 
sary parties, and no step ean be taken in 
the cause until they are before the court. 
We do not suppose that this point is one 
which admits of argument. The bill char- 
ges that the will devises valuable lands 
in which all these legatees are equally in- 
terested with the plaintiffs. The case of 
Barney v. Baltim.ore City, 6 Wall. £73 U. S.] 
280, is a case in point. In that case, the 
bill was dismissed, because all parties inter- 
ested in partition of lands, which was 
sought by the plaintiffs, were not before the 
court. But, on an inspection of the joint in- 
terest of these legatees on the lands, they 
are necessary parties. Their interest in the 
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balances sought to be recovered of the ex- 
ecutors makes them necessary parties. See 
Story, Eq. PL § 89, and cases there cited. 
It is not alleged that these parties can not 
be brought before the court. On the con- 
trary, the bill alleges their residence in Vir- 
ginia. The plaintiffs are now proceeding to 
mature their ease against these defendants, 
and have sued out subpoenas. Until they 
are executed, and the cause set for hearing 
at rules as to them, no proceeding in the 
cause can be had, and any further argu- 
ment at this time seems to be premature. 

We proceed with the argument, only be- 
cause the plaintiffs' counsel insist on now 
submitting the case, and we protest against 
any decree at this time. We do not propose 
to argue the several other questions alluded 
to in the brief for the plaintiffs, but to con- 
fine ourselves to the question of jurisdiction 
alone. It seems to be a concession, that if 
this court entertains jurisdiction, it will de- 
cree an account When that account is tak- 
en the other questions referred to will be con- 
sidered. We maintain, that full and com- 
plete jurisdiction of all the matters set forth 
in the bill has been taken by the circuit court 
of Clarke county, that this jurisdiction has 
been taken as to all parties interested includ- 
ing the plaintiffs, that the jurisdiction of the 
circuit court of Clarke county was concurrent 
as to these matters with the jurisdiction of 
this court, and that it is exclusive from the 
fact that it first attached- It will not be dis- 
puted that the circuit court of Glarke county 
has jurisdiction of the matter of settlement 
of the percentage of fiduciaries and the divi- 
sion of lands in which legatees are jointly 
interested. If any question arises on this 
point, it must be on the ground, first, that 
the proceeding in Clarke county is not a suit, 
or secondly, that the plaintiffs are not parties 
to the suit. 

The first ground is taken in the plaintiff's 
brief. It is rather hinted at than plainly 
taken. The intimation thrown out is, that it 
was a proceeding instituted to establish the 
will, and not a suit for the settlement of the 
accounts and for a division. The records 
very plainly show what the proceeding is. 
It is not a motion, but a regular suit in chan- 
cery. The executors are parties plaintiff, 
and all the legatees are parties defendant. 
All these defendants are regularly proceeded 
against, and brought before the court, and 
the cause set for hearing as to all. The 
court has taken jurisdiction of the matters 
in the bill as to plaintiffs, and as to all the de- 
fendants. The matters in that bill are as fol- 
lows: The plaintiffs in the bill in Clarke 
county court, allege the death of Gowers, the 
existence of a last will at his death, the de- 
struction of the instrument by fire, the fact 
that the plaintiffs were named as executoi-s, 
that they had taken possession of the prop- 
erty and had partially administered it, and 
they pray that all the legatees be made par- 
ties, that the will be established, that their 
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accounts be settled, and distribution made. 
It is perfectly clear and indisputable that the 
court had jurisdiction of all these matters, 
and equally so that these matters might be 
put in suit by any party interested, by the 
executors as well as the legatees. So soon 
as the suit is brought, it is one* which can 
not be dismissed without the consent of 
the defendants, and is one which will be pro- 
ceeded in at their instance. Every account 
asked for in the suit in this court, and all 
relief here asked, can be had in the suit in 
Clarke county. Then it seems that if the 
court of Clarke county has not taken juris- 
diction in full of all these matters, and as 
to all these parties, it must be because the 
plaintiffs, Reid and wife, and John A. Gow- 
ers are non-residents, have not been served 
with process, and are not parties to the suit. 
We maintain that they are parties to the suit 
in Clarke county. They have been proceed- 
ed against by order of publication which 
has been duly executed. It is certainly true 
that this proceeding is sanctioned by the laws 
of Virginia. It is expressly provided by 
law, that in such case as this, parties inter- 
ested may be proceeded against by publica- 
tion, and when they have been so proceeded 
against, the court may proceed with the 
cause as though personal service of process 
had been made. Code Va. p. 707. The pro- 
visions of the Code of Virginia, alluded to by 
plaintiff's counsel (Id. c. 170, § 13), are en- 
acted for the security or protection of the ab- 
sent defendants. They do not go to the ex- 
tent of impairing the judgment or decree, 
but simply provide for a re-hearing on cause 
shown within five years. It is not provided 
that the decree may not be executed in five 
years, but that on the application of the de- 
fendant it may be re-heard within four years. 
The decree, however, is to be executed. It 
has all the form and effect of other decrees 
against home defendants. It carries with it 
the same lien. It may be enforced by the 
same writs of execution. It is final and con- 
clusive until it is set aside. It can no more 
be said to be wanting in finality than any de- 
cree or judgment which is liable to be ap- 
pealed from. There can be no question about 
this, for language of the law is (page 708, 
c. 170, § 12, of the Code): "When such order 
shall have been published and posted, if the 
defendants against whom it is entered, or the 
unknown parties, shall not appear within one 
month after such publication is completed, 
the case may be tried or heard as to them." 
Then it is certain, that so far as the laws of 
Virginia are concerned, these plaintiffs are 
now parties to the suit in Clarke county. By 
what law is it to be determined whether they 
are properly before the court? It is a court 
organized under the laws of Virginia, and 
those laws must prescribe the mode of serv- 
ice of process. In some cases the same law 
makes delivery of process to a member of 
the family of the defendant equivalent to 
service of process on him. In other cases the 



officer may leave a copy of process at the 
place of business of the party. As to all 
this question of service of process, which 
must be to some extent arbitrary, the law 
of the state must govern. We do most 
earnestly contend that these plaintiffs are ac- 
tually, and are properly and legally parties 
to the suit in Clarke county, Virginia, and 
that the jurisdiction fully attached as to 
them. 

If the jurisdiction has attached, it is ex- 
clusive. See Buck v. Colbath, 3 Wall. [70 
IT. SJ 337; Shipley v. Bacon, 10 How. [51 
U. S.] 56; Riggs v. Johnson Co., 6 Wall. 
[73 TJ. S.] 166. The last case is cited by 
plaintiff's counsel. In this the question of 
jurisdiction was raised and depended on the 
following facts: Judgment had been obtain- 
ed by Riggs against Johnson county [unre- 
ported] in the circuit court of the United 
States, execution sued out and returned nulla 
bona. A mandamus was sued out against 
the supervisors of the county to compel the 
assessment of a tax sufficient to pay the 
amount of the judgment. Objection was 
made that a suit had been brought in a state 
court against the supervisors to enjoin the 
levy of any tax to pay the bonds on which 
the judgment of the United States circuit 
court had been rendered, and this injunction 
had been perpetuated. The supreme court 
decided that the jurisdiction of the circuit 
court of the United States attached when the 
original suit was brought on the bonds, that 
the jurisdiction was not exhausted by the 
rendition of judgment, but that it continued 
until the judgment was satisfied. That un- 
der this jurisdiction the circuit court of the 
United States could proceed to enforce pay- 
ment of the judgment by any process, includ- 
ing the mandamus under consideration, and 
that the injunction from the state court, ob- 
tained as it was after the original suit in 
the United States court was instituted, could 
not interfere with the jurisdiction of the Unit- 
ed States court which had thus previously 
attached. The citation of this ease is unfor- 
tunate for the plaintiffs, for if it proves any- 
thing, so far as this case is concerned, it 
proves that the court will inquire which ju- 
risdiction first attached, and will give ex- 
clusive jurisdiction to that of older date. 

We maintain that the jurisdiction of the 
circuit court of Clarke county is exclusive, 
on the additional ground that the proceed- 
ings in that court have become virtually and 
in fact proceedings in rem, and that the court 
through its officers has possession of the res. 
If this be so, all the authorities concur in de- 
nouncing any interference with the jurisdic- 
tion. That it is so, the record abundantly 
shows. The will gives the executors full 
power to sell the lands and all other proper- 
ty. The will was established by the de- 
cree of May 17, 1866, and by the decree of 
May 18, 1866, a commissioner of the court 
was directed to settle from time to time the 
percentage of the executors. The executors 
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sold the lands and reported the sale to the 
commissioner, and the commissioner pro- 
ceeds to take charge of these proceeds and 
to decree their proper distribution. Again, 
the decree of October 19, 1866, directs the ex- 
ecutors to collect and report the proceeds of 
these sales, and further decrees the sale of 
the Southern bank notes on hand. This is 
exactly -such possession of the res by the 
court as if it had appointed its commissioner 
to take the property and sell it That such 
possession can not be divested hy another 
court, see Freeman v. Howe, 24 How. [65 
TJ. S.] 450; Taylor v. Carryl, 20 How. [61 TJ. 
S.] 583; Buck v. Oolbath, 3 Wall. [70 TJ. SJ 
337. In the last case, at page 345, the judge 
pronouncing the opinion of the court, is very 
full, and very decided, in announcing the 
principle. Note the fact, that he applies it 
to "parties before the court, or who may, if 
they wish to do so, eome before the court, 
and have a hearing on the issue so to be de- 
cided." Even if these plaintiffs are not par- 
ties to the suit in Clarke county, 'they cer- 
tainly may, if they wish to do so, eome before 
that court. We refer to 1 Greenl. Ev. §§ 541- 
543 inclusive, and the cases there cited, for 
a full exposition of the law respecting the 
force and validity of judgments and decrees 
in rem. From these views we deduce the 
conclusion, that so far as the property in- 
volved in this suit is concerned, the jurisdic- 
tion of the court in Clarke county is fully at- 
tached, and that this jurisdiction is wholly 
independent of all questions of residence of 
the parties. 

The plaintiffs' counsel argues that con- 
gress has given full privilege to the plaintiffs 
to remove the suit from the circuit court of 
Clarke county to this court They ask then, 
—Why put the plaintiffs to this circuitous 
remedy? Why not allow this suit to proceed, 
instead of forcing them to dismiss it, and 
then bring up the suit from the state court? 
We answer that it is against the first princi- 
ples of the law to allow two suits to be pro- 
gressing at the same time with the same ob- 
ject To avoid this, congress provided for the 
removal of such cases as it chose to have 
tried in the federal courts. Congress did 
not provide that a suit for the same matter 
might be brought in the federal court, when 
one was pending in the state court. It gives 
only the privilege of removal, defining the 
terms on which the removal is to be made. 
It is true that the constitution provides for 
the jurisdiction by the federal court of cases 
between citizens of different states. But it 
is equally true that the same constitution 
recognizes the state tribunals, and respects 
their jurisdiction. Every principle for which 
we contend is consonant with the constitu- 
tion, and presents no conflict with the right 
claimed by the plaintiffs. If the plaintiffs 
had brought their suit before the jurisdiction 
of the state court attached, no objection could 
have been urged. Congress provides for 
such cases by giving the right of removal. 



When this right is sought to be exercised, it 
must be prosecuted as the statute directs, 
and the plaintiffs must bring themselves 
within its ruling. If congress, or the con- 
stitution had intended to ignore the right of 
the state courts to take jurisdiction of cases 
against residents of other states, there would 
have been a prohibition to such jurisdiction. 
On the contrary, such jurisdiction is actually 
recognized, by the provisions of the laws 
for the removal of causes, which put the 
party seeking their benefits under terms re- 
quiring them to come within certain condi- 
tions. 

For these reasons we respectfully contend 
that the bill of the plaintiffs should be dis- 
missed. The facts on which we rely are ful- 
ly set forth by the pleadings. Our defense 
is made in the demurrer which is filed with 
the answer, in the plea to the jurisdiction, 
and again in the answer, and the relief 
sought may properly be extended on the is- 
sue joined on any one of the three. 

BY THE COTJRT (CHASE, Circuit Justice, 
presiding). The demurrer and plea are sus- 
tained, and the bill must be dismissed. 



Case No. 11,669. 

REID v. ROCHEREATJ et al. 

[2 Woods, 151; i 1 La. Law J. 90.] 

Circuit Court, D. Louisiana. Nov. Term, 1875. 

Husband and Wife — Wife's Separate Estate — 

.Purchase of Realty — Community Property 

— Mortgage— Recitals— Bankruptcy. 

1. A married woman cannot convey or in- 
cumber her real estate except in the manner 
prescribed by law. 

2. She is not bound by a false declaration 
made in a mortgage executed by her, to the ef- 
fect that the mortgaged property was communi- 
ty property, even if the mortgage is executed 
with all the forms prescribed by law. 

3. Where a married woman had a separate 
paraphernal fund amounting to ?6,429, and in- 
vested it in property which cost $10,370, the 
excess being paid out of the community funds, 
and took the deed in her own name: held, that 
the property belonged to the community, and 
the married woman became the creditor of the 
community for the amount so invested by her. 

In equity. Heard on pleadings and evi- 
dence for final decree. This was a bill filed 
by Mrs. Ellen C. Reid, her husband, Andrew 
J. Reid, appearing as her next friend [against 
A. Rochereau & Co. and others], to set aside 
a sale of certain real estate in the city of 
New Orleans, made by the assignee in bank- 
ruptcy of the said husband, Andrew J. Reid, 
the property having been sold as part of the 
bankrupt estate. The facts, as disclosed by 
the evidence, were as follows: The com- 
plainant and Andrew J. Reid were married in 
1862. At the time of her marriage, the com- 

i [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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platoant received from her father, as a mar- 
riage gift, the sum of §2,100 in gold and 
silver coin, which she managed and adminis- 
tered until the year 1867, at which time it 
had increased to the sum of $3,100 in United 
States currency. In August, 1867, the moth- 
er of complainant gave her the sum of §3,- 
329; so that, at that time, the complainant 
had in her possession, as her separate para- 
phernal property, the sum of $6,429. The 
complainant, in May or June, 1867, made a 
bargain with one Harrell for the purchase of 
two lots, the same being the property in con- 
troversy in this case. The price agreed on 
was $2,200, of which $1,000 were paid in 
August or September by complainant out of 
her paraphernal funds. On the 30th of De- 
cember, 1867, Harrell, by notarial act, con- 
veyed the premises of Mrs. Reid, and on the 
10th of March, 1S6S, she paid to him out of 
the same fund, as she claimed, the residue of 
the purchase money of the lots, to-wit: 
$1,200. Although the conveyance was made 
to Mrs. Reid, it did not recite that the pur- 
chase money was paid out of her separate 
paraphernal estate, nor that the property 
conveyed was to be held as her separate 
property. Soon after making the bargain 
with Harrell for the purchase of the lots, the 
complainant made a contract for the erection 
on them of a dwelling, for the price of $7,500. 
The dwelling was completed in the autumn 
of 1867, and the price agreed on was also 
paid out of the paraphernal funds of com- 
plainant, as she claims. On the 26th of 
March, 1873, Andrew J. Reid, the husband of 
complainant, and complainant herself joined 
in an authentic act before James Fahey, no- 
tary public, whereby, to secure the sum of 
four thousand four hundred and fifty-six dol- 
lars, then loaned by T. M. Hyde to Andrew J. 
Reid, they conveyed the said premises to said 
Hyde. This act of mortgage contained the 
following declaration: "And here the said 
Andrew J. Reid and Mrs. Ellen O. Reid mu- 
tually declare that although the herein above 
described and mortgaged property was ac- 
quired in the name of Mrs. Reid, as afore- 
said, nevertheless the same was purchased 
with funds belonging to the community then 
existing and which now exists between them, 
and really belongs to said community." 
Reid, the husband, had represented to the no- 
tary who drew up the act, that the property 
was community property, and it was upon 
the strength of his announcement that the 
above clause was inserted in the act. The 
act was not signed by Mrs. Reid in the pres- 
ence of the notary, but of one Jones, the 
clerk of the notary, who afterwards, on the 
same day, subscribed the act as a witness. 
Mrs. Reid knew that the act was a mortgage 
for $4,400 on the property thereto described, 
and that the money was to be paid her hus- 
band, to enable him to commence business; 
but the mortgage was not read to her in 
full; the written parts, including the clause 
above quoted, were explained to her by 
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Jones, who offered to read the entire act; but 
Mrs. Reid said it was unnecessary, as she un- 
derstood what it was. The notary himself 
never explained to Mrs. Reid the nature and 
character of the act separate and apart from 
her husband before she signed the same. In 
fact he never saw complainant until long 
after the execution of .the mortgage. The 
money Taised on the mortgage, to-wit, $4,400, 
was paid by Hyde, the mortgagee, to com- 
plainant's husband, and was used by him in 
his business. 

The bill claimed that the property so mort- 
gaged was the separate paraphernal property 
of complainant, and that the mortgage, made 
to secure the said sum of money for her hus- 
band was void; and the bill prayed that it 
might be so declared, and that the sale of 
said property, by virtue of the proceedings to 
bankruptcy against complainant's said hus- 
band, might be set aside and declared void, 
and that the purchasers at said sale might be 
perpetually enjoined from interfering with 
complainant's possession. 

John McEnery, for complainant. 
T. J. Semmes, Robert Mott, and C. E. 
Schmidt, for defendants. 

WOODS, Circuit Judge. The mortgage, 
purporting to be executed by Andrew J. Reid 
and his wife, the complainant, was not exe- 
cuted according to law by the complainant, 
and was not effectual to bind her separate es- 
tate. Though signed by the wife, it is not 
her deed. 

If the property were her separate property, 
the law points out the manner in which she 
should proceed to mortgage it for the benefit 
of her husband, and that method was not 
pursued. By the civil as well as by the com- 
mon law, the property of the wife cannot be 
conveyed or incumbered except in the man- 
ner prescribed by law. 

The wife is not estopped by the declara- 
tion made in the mortgage to the effect that 
the mortgaged property was community prop- 
erty, even if the mortgage had been executed 
with all the forms prescribed by law. Bou- 
ligny v. Fortier, 16 La. Ann. 209; Beauregard 
v. Her Husband, 7 La. Ann. 293; Thibodeaux 
v. Herpin, 5 La. Ann. 57S; Bisland v. Pro- 
vosty, 14 La. Ann. 169; Gasquet v. Dimitry, 
9 La. Ann. 589. 

The mortgage in question -not having been 
executed by the complainant according to 
law, the statement therein made, that the 
property mortgaged was community property 
no more binds the wife than a declaration 
made orally to the mortgagee that such was 
the fact. As the wife cannot be estopped 
by any such declaration, the question is left 
entirely open for examination: Was the 
property mortgaged the paraphernal prop- 
erty of the wife or was it the property of 
the community? If it was the former, the 
mortgage is void; if the latter, it is valid 
and binding. 
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The evidence shows that the lots and the f 
house erected thereon cost $9,700. In addi- 
tion to this sum, there was expended in addi- 
tional permanent improvements on the prem- 
ises in 1S71 and 1872, the further sum of 
$670, thus making the entire cost of the prop* 
erty $10,370. The entire paraphernal estate 
of the complainant invested in the property 
was, §6,429. Now, under this state of facts, 
what are the rights of the wife, complainant 
in this ease? 

I think this question is conclusively settled 
by the decisions of the supreme court of 
Louisiana. In the case of Bass v. Larche, 7 
La. Ann. 104, the husband claimed, as his 
separate property, certain lands and slaves 
purchased by him during the marriage. In 
passing upon the case the court said: "The 
plaintiff purchased property to a much larger 
amount than he had funds to pay for at the 
time, gave some obligations, and assumed 
the payment of others; it may be doubted 
whether such a purchase could, under any 
circumstances, be considered as an invest- 
ment of separate funds." 

In the case of Bouligny v. Fortier, 16 La. 
Ann. 214, the court say: "We have searched 
in vain in our reports for a case where the 
right of the wife to invest beyond her means 
was sanctioned by this court, but we have, 
on the contrary, found numerous decisions 
setting aside conveyances made to the wife 
on her failure to show adequate means. As 
the ability of the wife to acquire during the 
marriage, property in her own name and for 
her separate account is, under our jurispru- 
dence, an exception to the general rule (Civ. 
Code, 2374), it must be, therefore, rigidly and 
strictly construed, and, consequently, the 
wife is required not only to prove that she 
had paraphernal effects at her disposal, but 
also that they were ample to enable her, rea- 
sonably, at least, to make the new acquisi- 
tion; otherwise the contract will be treated 
as a contract of the community." 

These authorities seem to settle the case 
against the claim of the complainant. Giv- 
ing the largest effect to the testimony of com- 
plainant, she only had $6,429 to invest in the 
property, and the evidence shows beyond 
question that it cost $10,370. It seems clear 
that when a wife mingles her own parapher- 
nal funds with the community funds, in the 
purchase of property, she cannot claim the 
whole as her separate estate. The. property 
belongs to the community, and she is the 
creditor of the community to the amount of 
her investment. 

Such I believe to be the decisions of the 
supreme court of this state on this subject, 
and they are binding on this court. 

The complainant's bill must, therefore, be 
dismissed at her costs. 



REID (UNITED STATES v.). 
16,140 and 16,142. 



See Cases Nos. 



Case No. 11,670. 

REID v. The VERB. 

[Bee, 66.] i 

District Court, D. South Carolina. Jan. 22, 1795. 

Neutrality — Capture by Prisoners— Resti- 
tution. 

French prisoners on their way to England, 
seized the ship in which they were, and brought 
her into this port. The court has not power to 
order restitution, either by the law of nations, 
or consistently with the treaty between the 
United States and France. 

Before BEE, District Judge. 

All the facts in this case were admitted. 
The libel states that the ship Vere, belonging 
to British subjects, was employed by that 
government in conveying a number of French 
prisoners from Jamaica to England. Having, 
on the voyage, parted from the convoy, the 
prisoners took the command of the vessel from 
the captain, and carried her into the port of 
Georgetown, in this state, where she was run 
on shore. Part of her stores and other arti- 
cles were landed, and are now under the care 
of the collector of that port. Restitution is 
required from this court, under the law of na- 
tions. The French captors plead in bar that 
they had a right to make this capture, and re- 
ly not only upon the law of nations, but also 
upon the treaty between us and France. It 
was contended for the actor that the seizure 
was made without any commission; and that 
the vessel, having been brought into a neutral 
port, must be restored, thougn she might have 
been claimed by the sovereign power, if car- 
ried infra praesidia of France. To this point 
have been cited Vat 3, 46, and Molloy, 9, 10. 
But these authorities do not appear to me ap- 
plicable here. 

For the claimants it was insisted, that as 
there has been no breach of our neutrality, 
this court cannot interfere. That either par- 
ty may, in a like situation, enter our ports, 
and that the treaty with France even permits 
this to the British, for a short time. That the 
right of capture not being denied, an asylum 
must be granted to their captors, who are in 
transitu to the prsesidium of their own coun- 
try, and have a right to depart unmolested. 

I have considered this case with attention. 
The law of nations upon the point is clearly 
expressed in Vat. 3, 14. 20S. And the 17th 
article of the treaty with France seems to 
have been grounded on the principle there 
laid down; for it goes the full length of it. 
By that article, even British captors thus cir- 
cumstanced, would have been protected 
against any interference of this court, fur- 
ther than an injunction to withdraw from our 
harbours. Surely, then, the treaty with 
France cannot operate so as to put these citi- 
zens of France in a worse situation than their 
enemies. Upon the whole, I am of opinion, 

i [Reported by Hon. Thomas Bee, District 
Tudge.] 
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that the plea to the jurisdiction must be sus- 
tained. But I shall dismiss the libel without 
costs, as the actor might reasonably think 
himself bound to apply to this court in the 
first instance. Let each party pay his own 
costs and expenses. 



REID (WALKER v.). See Case No. 17.084. 

REILEY (CHANNING v.). See Case No. 2,- 
596. 



Case Wo. 11,671. 

REILING v. BOLIER. 

[3 Crancb, O. 0. 212.] i 

Circuit Court, District of Columbia. Dec. 
Term. 1827. 

Judgment— Default— Upon What Terms Set 
Aside. 

A judgment by default, and writ of inquiry, 
in the county of Washington, may be set aside 
at the next term, upon affidavit of merits, pay- 
ment of costs, pleading to issue to the merits 
instantei. and offering ready for trial. 

Motion by C. C. Lee and Mr. Jones, for 
defendant, to set aside an interlocutory judg- 
ment by default, and quash the writ of in- 
quiry; upon affidavit of merits, payment of 
costs, pleading to issue of the merits instan- 
ter, and offering ready for trial. Tidd, Prac. 
507, 508. 

THE COURT, (MORSELL, Circuit Judge, 
doubting,) after examining the decisions of 
this court, and not finding any directly to 
the point, where the judgment was interlocu- 
tory and writ of inquiry awarded, granted the 
prayer of the defendant's counsel upon the 
terms offered. This would have been the 
regular trial-term if the pleas had been regu- 
larly filed. 

The cases examined by the court, were Me- 
Cleod v. Gloyd [Case No. 8,697]; Ault v. El- 
liott [Id. 655]; special bail of Morte\ at April 
term, 1823; Ringgold v. Elliott [Id. 11,844], at 
April term, 1S24; Williamson v. Biyan [Id. 17,- 
751], at April term, 1S23; French v. Venable 
[Id. 5,105], at December term; Union Bank v. 
Crittenden [Id. 14,354], at April term, 1821; 
McCormiek v. Magruder [Id. 8,723], at April 
term, 1821; Sherburne v. King [Id. 12,759], 
at June term, 1820; Jones v. Llewellyn [Id. 
7,477], at December term, 1819, and March, 
1S20. See, also, 2 Har. Ent. 88, 121; Golds- 
worthy v. Southcott, 1 Wils. 243; 2 Saund. 
7, note 3. 

Trial and verdict for plaintiff, S120. 



REILLT (GAZE v.). See Case No. 2,538. 
REILLY (HOOVER v.). See Case No. 6,677. 



EEILY (WRAY v.) 
Case 3STo. 11,672. 

REILLY v. MARYMAN. 

[Hayw. & H. 9.] i 

Circuit Court. District of Columbia. January 
12. 1841. 

Replevin— Goods TaSen in Distress— Return 
of Goods. 
In a replevin suit to recover goods distrained 
for rent, upon which there was judgment for 
the returning of the goods replevied, and for the 
rent in arrear, the court on motion ordered so 
much of the judgment as called for a return 
of the goods to be stricken out. 

The declaration alleges that the defendant 
took and detained the goods of the plaintiff. 
The defendant avows the taking and that 
they were taken in distress for rent in ar- 
rear. 

Henry M. Morfit, for plaintiff. 

Brent & Brent, for defendant. 

The defendant [H. R. Maryman] made a 
distress for rent due from the plaintiff 
[Thomas B. Reilly] to the demisor of the 
said plaintiff. The plaintiff brought this suit 
to recover the goods distrained. The jury 
rendered the following verdict: 

"And the jurors aforesaid, upon their 
oaths do say, that at the time of the distress 
the sum of $250 was due by said Reilly to 
C. B. Hamilton (whose bailiff the defendant 
was), for the two first quarters' rent of a 
house for the year ending on the 1st day of 
September, 1839, as avowed by the defend- 
ant; and they further find the value of the 
distress to be §339; and they further find 
the amount of rent in arrear now due, with 
interest, by way of damages, to be S277.50; 
on which the judgment of the court was: 
That the plaintiff, shall take nothing by his 
writ, but that he and his pledges to prose- 
cute shall be in mercy, and that the defend- 
ant shall go without day, and that he shall 
have a return of the goods and chattels 
aforesaid, to hold them irreplevisable for- 
ever. And it is further considered by the 
court here, that the said defendant shall re- 
cover against the plaintiff the sum of S277.50, 
the arrears of rent, it being the value of the 
goods and chattels aforesaid, and S15.21 for 
his costs and charges, making together the 
sum of S292.71; and that the defendant shall 
have execution thereof." 

On motion l>y the plaintiff, through his at- 
torney, so much of the judgment as called 
for the return of the property was stricken 
out, the judgment so corrected, to stand as 
the judgment of the court. 



i [Reported by Hon. William Cranch, Chief 
Judge.] 



REILLY (SCHWABACKER v.). See Case 
No. 12,501. 

REILY (HARPER v.). See Case No. 6,091. 

REILY (PATTON v.). See Case No. 10,838. 

RELLY (WRAY v.). See Case No. 18,059. 

i [Reported by John A. Hayward, Esq., and 
George C. Hazleton, Esq.] 
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Case Ho. 11,673. 

In re REIMAN et al. 

[7 Ben. 455; i 11 N. B. R. 21.] 

District Court, S. D. New York. Oct., 1874. 

Bankruptcy — Composition with Creditors — 
Constitutional Law — Jurisdiction. 

1. A petition in involuntary bankruptcy was 
filed on August 3d, 1874, against R. & Co., by 
fourteen of their creditors, representing that 
they constituted one-fourth in number of the 
creditors, and that their debts amounted to one- 
third of the debts of the firm. While proceed- 
ings on this petition were pending, the debtors 
filed a petition, requesting that a meeting of 
their creditors, whom they named, might be 
called for the purpose of their offering a com- 
position to their creditors. The meeting was 
called, ten days' notice being sent to the credit- 
ors. The meeting was held, and the debtors 
presented a statement of their debts and as- 
sets, and offered a composition; whereupon a 
resolution was passed to accept the same, it be- 
inc an offer of thirty cents on the dollar, ten 
cents in cash, and the rest in notes, "said notes 
to be satisfactorily indorsed," and the whole 
to be void as to any creditor in case of any de- 
fault in payment as to him. This resolution 
was signed by the debtors, and by two-thirds 
in number of the creditors, representing one- 
half in value of the debts. The court then made 
an order directing the clerk to call a meeting at 
his office, to ascertain if the resolution had been 
passed as directed by the 43d section of the 
bankruptcy act as amended (18 Stat. 178), five 
days' notice of the meeting to be given to all 
creditors named in the debtors' petition. The 
meeting was held, and the clerk certified to the 
court, that the resolution had been adopted as 
directed by the 43d section; that it had been 
approved by two-thirds of the creditors, repre- 
senting one-half in value of all the debts; that 
the creditors were seventy-four in number; and 
that it was for the best interests of all con- 
cerned, that the resolution be recorded, and the 
statements showing the whole of the debts and 
assets be filed. At the meeting a creditor raised 
the objection, that the amendment of the bank- 
ruptcy act, under which the composition was of- 
fered, was unconstitutional, because it provid- 
ed for the discharge of debtors from their liabili- 
ties, without the surrender of their property, 
contemplated by a bankrupt act. The objection 
was also raised, that the composition offered 
did not conform to the law, because it provided 
for a payment partly in notes, instead of money. 
At the hearing before the court, the objection 
of jurisdiction was raised, that, while the num- 
ber of creditors was seventy-four, only fourteen 
joined in the petition in bankruptcy, being less 
than one-fourth: Held, that, in order to author- 
ize proceedings for a composition, a case in 
bankruptcy must be pending. 

2. In this case, although the number of cred- 
itors was seventy-four, the number whose debts 
respectively exceeded $250, was only thirty-four, 
and, therefore, the act of June 22d, 1S74, had 
been complied with, and the objection to the 
jurisdiction was not tenable. 

3. The power given to congress by article 1, 
§ 8. of the constitution must be held to be gen- 
eral, unlimited and unrestricted over the sub- 
ject of bankruptcy. 

[Cited in Re California Pac. R. Co., Case No. 
2,315; Re Jackson, Id. 7,124.] 

4. The statute, providing for compositions, is 
not unconstitutional. 

[Cited in Re Chamberlin, Case No. 2,580.] 

i [Reported by Robert D. Benedict, Esq., and 
B. Lincoln Benedict, Esq., and here reprinted 
by permission.] 



5. The composition offered did not provide, 
when properly construed, for a payment other- 
wise than in money, and the provision for the 
giving of the notes did not prevent the composi- 
tion from being conformable to law. 

TCited in Re Cavan, Case No. 2,52S; Re 
Hurst Id. 6,925; Re Louis, Id. 8,528. Quot- 
ed in Re Weber Furniture Co., Id. 17,331. 
Cited in Re McKeon, Id. 8,858; Ex parte 
Hamlin, Id. 5,993; Re Wilson, Id. 17,781; 
. Re Shaw, 9 Fed. 498.] 

[Gited in Harrison v. Gamble, 69 Mich. 107, 
36 N. W. 687.] 

6. The resolution accepting the composition, 
however, was defective, because it did not de- 
fine how the notes should be "satisfactorily 
indorsed." It should either have named the in- 
dorser or provided for his being named. 

[Cited in Re Hannahs, Case No. 6,033. Cited, 
but not followed, in Re Wilson, Id. 17,785.] 

7. An additional resolution providing for such 
security might be presented to the court, but it 
.must be adopted at another meeting of credit- 
ors, and presented to the court, in the same way 
as the original resolution. 

In bankruptcy. 

S. Boardman, for debtors. 
D. Campbell, for A. T. Stewart & Co. 
Chapman, Scott & Crowell, for Lazard, 
Freres. 



BLATCHFORD, District Judge. On the 
3d of August, 1874, a petition in involuntaiy 
bankruptcy was filed in this court against 
Morris Reiman and Albert Friedlander, com- 
posing the firm of M. Reiman & Co., by four- 
teen of their creditors, who alleged, in the 
petition, that they constituted one-fourth at 
least in number of the creditors of said firin, 
and that the debts owing to them by said 
firm amounted in the aggregate to at least 
one-third of all the debts owing by said firm, 
and provable against them. The demand of 
each of the petitioners was alleged to exceed 
the sum of S250. The petition and the papers 
accompanying it being regarded as sufficient, 
an order was made by the court on the 3d 
of August, requiring the debtors to show 
cause on the 25th of August why the prayer 
of the petition should not be granted. On 
the return day of the order, proof of due serv- 
ice was made, and the debtors appeared by 
attorney. The proceedings on the order were 
adjourned, and have since been adjourned 
from time to time, and now stand adjourned 
to a future day. Meantime, on the 12th of 
August, the debtors filed in this court a sworn 
petition, setting forth what they stated there- 
in to be a true statement of the names and 
addresses of their creditors, and of the 
amounts due to them, and praying that a 
meeting of their creditors might be called by 
the court, and under its direction, for the 
purpose of their offering a composition to 
their creditors. Thereupon, on the 12th of 
August, an order was made by this court, di- 
recting that the clerk give notice to the cred- 
itors by letter to be mailed, postage prepaid, 
to each known creditor, and to each creditor 
named in the said statement, at the address 
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set forth therein, that a meeting of said cred- ' 
itors would he held at the office of said clerk, 
on a day named in the order, for the purpose 
of the debtors' proposing a composition to 
their creditors, in satisfaction of the debts 
owed by them to each of their creditors, and 
that such notice he sent to each of said cred- 
itors at least ten days before said meeting. 
Due notice of the meeting was given, and it 
was held. The debtors were present at the 
meeting, and statements were presented on 
their behalf at the meeting to the creditors, 
showing the whole debts and assets of the 
debtors, and the names and addresses of the 
creditors to whom such debts were respec- 
tively due.. The debtors also made at the 
meeting a proposal in writing for a composi- 
tion of the debts owed by them to their cred- 
itors. There were present at the meeting, 
either in person or by proxy, forty-two of the 
creditors, whose claims in the aggregate 
amount to $121,343 88, and who proved their 
debts or filed proofs of the same. A resolu- 
tion accepting the proposed composition was 
adopted by a majority in number and three- 
fourths in value of the creditors assembled 
at the meeting, and present either in person 
or by proxy. Both of the debtors were ex- 
amined at the meeting T>y counsel appearing 
for A. T. Stewart & Co., creditors for $19,- 
578 60, and one of them was examined by 
counsel for Lazard, Freres, creditors for §10,- 
583 04, and one of them was examined by 
his own counsel. The statement of the debt- 
ors showed assets amounting nominally to 
§106,897 13, and debts amounting to $157,- 
914 48, due to seventy-four creditors. Of the 
forty-two creditors represented at the meet- 
ing, forty, having debts amounting to $92,- 
047 08, voted in favor of the resolution, and 
two, having debts amounting to 829,296 SO, 
voted against the resolution, the two being 
A. T. Stewart & Co., and Lazard, Freres. 
The excess over three-fourths in value of the 
8121,343 88, voting in favor of the resolution, 
was 81,039 17. The clerk reported the fore- 
going proceedings, and the resolution adopt- 
ed, which was as follows: "First That it 
is for the best interest of all concerned, that 
the creditors of said alleged bankrupts should 
accept of the composition this day proposed 
by said alleged bankrupts, in satisfaction of 
the several debts by them due and owing to 
their said several creditors. Second. That 
we, the creditors of said firm of M. Reiman 
& Co., whose names are hereunder written, 
severally agree, for ourselves, and for our re- 
spective executors, partners and assigns, to 
and with the said Moses Reiman and Albert 
Friedlander, and each of them, and their and 
each of their executors, administrators and 
assigns, to accept and receive the sum of 
thirty cents on the dollar, for all that the 
said firm of M. Reiman & Co. owe unto us, 
the same to be in full satisfaction and dis- 
charge of the several debts due and owing 
unto us from them and each of them, pro- 
vided that the said sum of thirty cents for 



every dollar be paid severally unto us, or to 
our respective partners, executors, adminis-,, 
trators or assigns, in manner following, that 
is 'to say, ten per cent, thereof within ten 
days after this resolution shall have been 
recorded, and the statements of debts and as- 
sets herewith presented shall have been duly 
filed; ten per cent, thereof in four months' 
note, dated Sept. 1st, A. D. 1874; ten per 
cent, thereof in eight months' note, dated 
Sept. 1st, A. D. 1874; said notes to be satis- 
factorily indorsed. Third. That, in default 
thereof, this agreement and everything here- 
in contained shall be void and of none effect 
towards him and them of us to whom any 
such default in payment shall happen to be 
made. Fourth. That this resolution be cer- 
tified and reported to the court." This reso- 
lution was signed by the two debtors, and, 
as presented to the court, it bore the signa- 
tures of fifty creditors, having debts amount- 
ing to $92,482 92, these being the signatures 
of two-thirds in number and one-half in value 
of all the creditors of the debtors. Upon 
these papers, this court made an order, on 
the 7th of September, directing that the clerk 
call a meeting for the 16th of September, to 
be held at his office, for the purpose of said 
clerk's inquiring whether the said resolution 
had been passed in the manner directed by 
section 43d of the bankruptcy act, as amend- 
ed, and that notice of the time, place and 
purpose of such meeting be sent by mail, 
postage prepaid, to each of the known cred- 
itors of the debtors and to each of the cred- 
itors whose names and addresses were set 
forth in the statement furnished by the debt- 
ors at said first meeting, at least five days 
before the day appointed for the holding of 
such meeting; and that the clerk further in- 
quire, at such meeting, whether such compo- 
sition had been confirmed by the signatures 
thereto of each of the debtors, and two-thirds 
in number, and one-half in value, of all the 
creditors of the debtors, and whether it was 
for the best interest of all concerned that 
said resolution be recorded, and such state- 
ments of debts and assets filed, and that the 
clerk report the result of such inquiries, to- 
gether with the proof of service of said no- 
tices on the creditors of the debtors, to this 
court. The clerk duly called the meeting, 
and it was held. He certifies and reports, 
that the resolution accepting the composition 
was passed in the manner directed by said 
section 43, and has been confirmed by the 
signatures thereto of each of the debtors, and 
by the signatures thereto of fifty of the cred- 
itors of the debtors, who have signed the 
same either in person or by their duly author- 
ized attorney; that said fifty creditors con- 
stitute two-thirds in number, and represent 
the sum of $92,482 92, which sum constitutes 
one-half in value of all the creditors of the 
debtors; that the number of creditors of the 
debtors is seventy-four, and the several debts 
and sums of money owing by them to their 
said several creditors amount to $157,914 48; 
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and that, in his opinion, it is for the best in- 
terest of all concerned that the said resolu- 
tion be recorded, and that the said state- 
ments showing the whole of the debts and 
assets of said debtors be filed. Proof of due 
service of the notices to the creditors for the 
r , second meeting is presented. At the second 
meeting, counsel for A. T. Stewart & Co. pre- 
sented the following objections to the pro- 
posed composition and to the discharge of 
the debtors thereunder: "First. That the 
amendment to the bankrupt act, under which 
said composition is proposed, is unconstitu- 
tional, in so far as it provides for a discharge 
of the debtor or debtors from their liabilities 
upon the acceptance by a portion of their 
creditors of a partial payment of their debts, 
without the surrender of the property of the 
debtors, contemplated by a bankrupt act. 
Second. That the composition proposed by 
the alleged bankrupts herein does not eon- 
form to the law under which it purports, or 
is alleged, to be made, in that it provides for 
a payment to the creditors partly in notes, 
instead of money, as provided for by said 
law." No other objections were presented 
at the second meeting. 

At the hearing on these two objections, the 
counsel for Lazard, Freres, interposed the ob- 
jection, that the proceedings were void, be- 
cause the creditors were shown to be 74 in 
number, and only 14 of them had joined in 
the petition in involuntary bankruptcy, be- 
ing less than one-fourth. As this is a juris- 
dictional objection, it is entertained, although 
not made at either of the meetings of the 
creditors. A case in bankruptcy must be 
pending, to authorize proceedings for a com- 
position, and, under the act of June 22d, 
1874, no case in involuntary bankruptcy can 
be brought, unless the petition is made by at 
least one-fourth in number of the creditors. 
But the act provides, that, in computing the 
number of creditors who are to join in the 
petition, creditors whose respective debts do 
not exceed $250 shall not be reckoned, un- 
less there be no creditors whose debts ex- 
ceed $250, or unless the requisite number of 
creditors holding debts exceeding §250 fail 
to sign the petition. In the present case, the 
debt of each of the 14 petitioning creditors 
exceeds $250, and the number of creditors 
whose respective debts exceed $250 is 34. 
Therefore, the statute was complied with, 
and the objection is not tenable. 

2 [The provision for a composition with 
creditors, added to the 43d section of the act 
of 1S67[14 Stat. 538], by the act of June 
22d, 1S74, is in these words: "In all cases 
of bankruptcy now pending, or to be here- 
after pending, by or against any person, 
whether an adjudication in bankruptcy shall 
have been had or not, the creditors of such 
alleged bankrupt may, at a meeting called 
under the direction of the court, and upon 
not less than ten days' notice to each known 

2 [From 11 N. B. R. 21.] 



creditor of the time, place, and purpose of 
such meeting, such notiee to be personal or 
otherwise, as the court may direct, resolve 
that a composition proposed by the debtor 
shall be accepted in satisfaction of the debts 
due to them from the debtor. And such reso- 
lution shall, to be operative, have been pass- 
ed by a majority in number and three-fourths 
in value of the creditors of the debtor, as- 
sembled at such meeting either in person or 
by proxy, and shall be confirmed by the sig- 
natures thereto of the debtor and two-thirds 
in number and one-half in value of all the 
creditors of the debtor. * * * The debtor, 
unless prevented by sickness or other cause 
satisfactory to such meeting, shall be pres- 
ent at the same, and shall answer any in- 
quiries made of him; and he, or if he is so 
prevented from being at such meeting, some 
one in his behalf, shall produce to the meet- 
ing a statement showing the whole of his as- 
sets and debts, and the names and addresses 
of the creditors to whom such debts are re- 
spectively due. Such resolution, together 
with the statement of the debtor as to his 
assets and debts, shall be presented to the 
court, and the court shall, upon notice to all 
the creditors of the debtor, of not less than 
five days, and upon hearing, inquire whether 
such resolution has been passed in the man- 
ner directed by this section; and if satisfied 
that it has been so passed, it shall, subject 
to the provisions hereinafter contained, and 
upon being satisfied that the same is for the 
best interest of all concerned, cause such 
resolution to be recorded, and a statement of 
assets and debts to be filed; and until such 
record and filing shall have taken place, such 
resolution shall be of no validity. * * * 
The creditors may, by resolution passed in 
the manner and under the circumstances 
aforesaid, add to, or vary, the provisions of 
any composition previously accepted by them, 
without prejudice to any persons taking in- 
terests under such provisions, who do not 
assent to such additions or variation. And 
any such additional resolution shall be pre- 
sented to the court in the same manner, 
and proceeded with in the same way, and 
with the same consequences as the resolu- 
tion by which the composition was accepted 
in the first instance. The provisions of a 
composition accepted by such resolution in 
pursuance of this section, shall be binding on 
all the creditors whose names and addresses, 
and the amounts of the debts due to whom, 
are shown in the statement of the debtor pro- 
duced at the meeting at which the resolu- 
tion shall have been passed, but shall not 
affect or prejudice the rights of any other 
creditors. * * * Every such composition 
shall, subject to priorities declared in said 
act, provide for a pro rata payment or satis- 
faction, in money, to the creditors of such 
debtor, in proportion to the amount of their 
unsecured debts, or their debts in respect to 
which any such security shall have been duly 
surrendered and given up. 
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["The provisions of any composition made 
in pursuance of this section may he enforced 
by the court, on motion made in a summary 
manner by any person interested, and on 
reasonable notice; and any disobedience of 
the order of the court made on such motion 
shall be deemed to be a contempt of court. 
Rules and regulations of court may be made 
in relation to proceedings of composition 
herein provided for, in the same manner and 
to the same extent as now provided by law 
in relation to proceedings in bankruptcy. If 
it shall, at any time, appear to the court, on 
notice, satisfactory evidence, and hearing, 
that a composition under this section cannot, 
in consequence of legal difficulties, or for any 
sufficient cause, proceed without injustice or 
undue delay to the creditors or to the debt- 
or, the court may refuse to accept and con- 
firm such composition, or may set the same 
aside; and, in either case, the debtor shall be 
proceeded with as a bankrupt, in conformity 
with the provisions of law, and proceedings 
may be had accordingly; and the time dur- 
ing' which such composition shall have been 
in force, shall not, in such case, be computed 
in calculating periods of time prescribed by 
said act."] 2 

The constitution of the United States 
(article 1, § 8) provides, that "the congress 
shall have power * * * to establish 
* * * uniform laws on the subject of bank- 
ruptcies throughout the United States," and 
"to make all laws which shall be necessary 
and prosper for carrying into execution the 
foregoing powers." It is contended, that the 
provisions for a composition with creditors, 
enacted by the act of 1874, are not "a law 
on the subject of bankruptcies;" that the ex- 
pression, "a law on the subject of bankrupt- 
cies," had, at the time of the adoption of the 
constitution, a well settled meaning, in the 
laws of England; that reference must be had 
to the provisions of those laws, to determine 
the meaning of the language of the consti- 
tution; that it always has been an indispensa- 
ble element in a law on the subject of bank- 
ruptcies, that all the property of the bank- 
rupt or debtor shall be surrendered and its 
proceeds be distributed pro rata among all 
his creditors; that, without such element, a 
law may be one for the confiscation of debts 
or for the release of the debtor, but will not 
be a law on the subject of bankruptcies; that 
all the English statutes on the subject, en- 
acted prior to the adoption of the constitu- 
tion, contained provisions for vesting all of the 
bankrupt's or debtor's estate in an assignee for 
the benefit of his creditors, and for a pro rata 
distribution of the proceeds of such estate 
among such creditors; that it is .not enough, 
in order that a law shall be one on the sub- 
ject of bankruptcies, within the meaning of 
the constitution, that there shall be a pro- 
vision for the release of the bankrupt or 
debtor from his debts without full payment 

2 [From 11 N. B. R. 21.] 



(Case No. 11,678) BEIMAN 



of the same; that such provision for release 
must be accompanied by a surrender of all 
the property of the bankrupt or debtor to 
his creditors; and that a law which provides 
for such release, without such surrender, is, so 
far as non-assenting creditors are concerned, 
merely a law for the confiscation of their 
debts, for the benefit of the bankrupt or debt- 
or, and not a law on the subject of bank- 
ruptcies, within the meaning of the consti- 
tution. 

Mr. Justice Story, in commenting on the 
provision of the constitution, says (Story, 
Const. § 1106) that "the general objects of 
all bankrupt and insolvent laws are, on the 
one hand, to secure to creditors an appropri- 
ation of the property of their debtors pro 
tanto to the discharge of their debts, when- 
ever the latter are unable to discharge the 
whole amount, and, on the other hand, to 
relieve unfortunate and honest debtors from 
perpetual bondage to their creditors." He also 
says (section 1111): "What laws are to be 
deemed bankrupt laws, within the meaning 
of the constitution, has been a matter of 
much forensic discussion and argument. At- 
tempts have been made to distinguish be- 
tween bankrupt laws and insolvent laws. For 
example, it has been said that laws whicJi 
merely liberate the person of the debtor are 
insolvent laws, and those which discharge 
the contract are bankrupt laws. * * * 
Again, it has been said that insolvent laws 
act on imprisoned debtors only at their own 
instance, and bankrupt laws only at the in- 
stance of creditors. But, however true this 
may have been in past times, as the actual 
course of English legislation, it is not true, 
and never was true, as a distinction in co- 
lonial legislation. » * * It Is believed that 
no laws were ever passed in America, by 
the colonies or states, which had the techni- 
cal denomination of bankrupt laws. But in- 
solvent laws, quite co-extensive with the 
English bankrupt system in their operations 
and objects, have not been unfrequent in 
colonial and state legislation. No distinction 
was ever practically, or even theoretically, 
attempted to be made between bankruptcies 
and insolvencies. And a historical review of 
the colonial and state legislation will abun- 
dantly show, that a bankrupt law may con- 
tain those regulations which are generally 
found in insolvent laws, and that an insol- 
vent law may contain those which are com- 
mon to bankrupt laws." He further says 
(section 1113): "In the English system the 
bankrupt laws are limited to persons who are 
traders, or connected with matters of trade 
and commerce. * * * But this is a mere 
matter of policy, and by no means enters 
into the nature of such laws. There is noth- 
ing in the nature or reason of such laws to 
prevent their being applied to any other class 
of unfortunate and meritorious debtors." In 
a note to the section last cited it is said: 
"Perhaps, as satisfactory a description of a 
bankrupt law as can be framed is, that it 
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is a law for the benefit and relief of creditors 
and their debtors, in cases in which the lat- 
ter are unable or unwilling to pay their debts. 
And a law on the subject of bankruptcies, in 
the sense of the constitution, is a law mak- 
ing provisions for cases of persons failing to 
pay their debts." In Sturges v. Orownin- 
shield, 4 Wheat. [17 U. SJ 122, 195, Chief 
Justice Marshall says: "The difficulty of dis- 
criminating with any accuracy between in- 
solvent and bankrupt laws, would lead to 
the opinion, that a bankrupt law may con- 
tain those regulations which are generally 
found in insolvent laws, and that sua insol- 
vent law may contain those which are com- 
mon to a bankrupt law." 

The general observations thus cited were 
made without reference to the particular pro- 
visions of any statute. But the reported de- 
cisions are in" consonance with such views. 
In the case of In re Klein [Case No. 7.865] 
under the bankruptcy act of 1841 [5 Stat. 440] 
the district court for Missouri had held that 
the extent of the power of congress to estab- 
lish uniform laws on the subject of bankrupt- 
cies throughout the United States was limit- 
ed ta the principle on which the English bank- 
rupt system was founded, and, therefore, to 
a proceeding by a creditor against a debtor 
who was a trader, in which there should be 
"distribution of the bankrupt's effects equal- 
ly among his creditors, and a discharge of 
the debtor from his contracts upon obtaining 
the consent of a given majority of his credit- 
ors; "and that the act of 1841, in so far as it 
permitted the debtor, at his own sole election, 
to come into court and coerce an extinction 
of his debts and abrogation of his contracts, 
contrary to the will of his creditors, was in 
violation of the leading principles on which 
the English laws were founded." The circuit 
court (Mr. Justice Catron), in the Case of 
Klein, on appeal, held the act of 1841 to be 
constitutional, and observed (1 How. [42 U. 
S.] 278): "Other and controlling considera- 
tions enter into the construction of the power 
'conferred on congress.' It is general and un- 
limited. It gives the unrestricted authority 
to congress over the entire subject, as the par- 
liament of Great Britain had it, and as the 
sovereign states of this Union had it before 
the time when the constitution was adopted. 
To go no further— what was the power of the 
states on the subject of bankruptcies? They 
could, and constantly did, permit the debtor 
to come in voluntarily, and surrender his 
property, and ask a discharge from his debts. 
The property was distributed generally among 
the creditors, and the debts of the Detitioner 
annulled. Nor does the constitution prohibit 
the states from passing such laws. * * * 
What the states might do before the adoption 
of the constitution may well be ascertained 
from what they now do in virtue of their re- 
spective powers. They may frame a bank- 
rupt law in any form they see proper. * * * 
In the state tribunals the debtor eomes in 
voluntarily and forces the creditor to prove 



his debt or be barred. One not a trader may 
apply. Neither is the consent of the creditors, 
or any portion of them, necessary to authorize 
a discharge from the contracts of the debtor. 
So he may have no property to divide, and 
many debts to annul, from which he seeks a 
discharge, and from which he is discharged. 
These powers clearly belonged to the state 
governments before congress was invested 
with them; and this was done without limita- 
tion. * * * In considering the question 
now before me, I have not pretended to give 
a definition, but purposely avoided any at- 
tempt to define the mere word bankruptcy. 
It is employed in the constitution in the plu- 
ral, and as part of an expression, 'the sub- 
ject of bankruptcies.' The ideas attached to, 
the word in this connection are numerous and 
complicated. They form a subject of exten- 
sive and complicated legislation. Of this sub- 
ject, congress has general jurisdiction; and 
the true inquiry is, to what limits is that ju- 
risdiction restricted? I hold, it extends to all 
cases where the law causes to be distributed 
the property of the debtor among his credit- 
ors. This is its least limit. Its greatest is 
a discharge of the debtor from his contracts. 
And all intermediate legislation, affecting 
substance and form, but tending to further 
the great end of the subject— distribution and 
discharge— are in the competency and discre- 
tion of congress. With the policy of a law 
letting in all classes, others as well as trad- 
ers, and permitting the bankrupt to come in 
voluntarily and be discharged without the 
consent of his creditors, the courts have no 
concern. It belongs to the law-makers. I 
have spoken of state bankrupt laws. I deem 
every state law a bankrupt law, in substance 
and fact, that causes to be distributed by a 
tribunal the property of a debtor among his 
creditors; and it is especially such if it causes 
the debtor to be discharged from his con- 
tracts, within the limits prescribed by the 
case of Ogden v. Saunders, 12 Wheat. [25 U. 
S.] 213. Such a law may be denominated an 
insolvent law. Still it deals directly with the 
subject of bankruptcies, and is a bankrupt 
law, in the sense of the constitution." The 
views thus set forth proceed upon the well 
established principle that, in making laws 
necessary and proper to carry into execution 
the powers vested by the constitution in the 
government of the United States, congress 
possesses the choice of means, and may use 
any means which are, in fact, conducive to 
the exercise of a power granted by the con- 
stitution. U. S. v. Fisher, 2 Cranch [6 U. S.] 
358, 396; MeCulloch v. Maryland, 4 Wheat. 
[17 U. S.] 316, 421; The Legal Tender Cases, 
12 Wall. [79 U. S.] 457, 539. 

In the case of In re Silverman [Case No. 
12,855], in the district court for Oregon, in 
1871, under the present bankruptcy act, a 
debtor proceeded against in invitum took the 
objection that congress had no power to pass 
a bankruptcy law applicable to other persons 
than traders, because its power was limited 
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to the passing of such bankruptcy laws as 
-were in force in England at the time of the 
adoption of the constitution, and those laws 
did not apply to any one except traders. The 
court, in overruling the objection, says: "The 
subject of bankruptcies includes the distribu- 
tion of the property of the fraudulent or in- 
solvent debtor among his creditors, and the 
discharge of such debtor from his contracts 
and legal liabilities, as well as the intermedi- 
ate and incidental matters tending to the ac- 
complishment or promotion of these two prin- 
cipal ends." 

In TT. S. v. Pusey [Id. 16,098], in the circuit 
court for the Eastern district of Michigan, 
the 44th section of the present bankruptcy 
act, which provides that a debtor or bankrupt 
who shall, with intent to defraud his credit- 
ors, within three months next before the com- 
mencement of proceedings in bankruptcy, dis- 
pose of, otherwise than by bona fide transac- 
tions in the ordinary way of his trade, any 
of his goods which have been obtained on 
credit and remain unpaid for, shall be deemed 
guilty of a misdemeanor, and on conviction 
be punished by imprisonment, came under 
consideration. After the defendant had "been 
tried and convicted of an offence against that 
section, a motion in arrest of judgment was 
made, on the ground that the above provision 
was unconstitutional and void, because it as- 
sumed to punish an offence committed before 
the commencement of proceedings in bank- 
ruptcy, and was, therefore, not a law neces- 
sary and proper for carrying into execution 
the power of congress to establish uniform 
laws on the subject of bankruptcies. The 
motion was overruled. In the decision of the 
court, it is said: "One object to be attained 
by the enactment of a bankrupt law is the ap- 
propriation of the debtor's property to the 
payment of his debts. And this may be said 
to be the principal or primary object of all 
such laws. * * * From what has been said 
and written by early commentators, and by 
high authority, in regard to the power of con- 
gress over bankruptcies, as well as from the 
nature of the subject itself, there is some 
ground for assuming that it extends to the 
regulation of all the relations of debtor and 
creditor, for the prevention of frauds and oth- 
erwise, to the end of placing all creditors of 
the same debtor, not expressly preferred, up- 
on one broad basis of equality, and of secur- 
ing the honest appropriation of a debtor's 
property, not expre&sly exempted, to the pay- 
ment of his debts, either with or without the 
commission of an act of bankruptcy, or 
whether bankruptcy was or was not in con- 
templation. But in this case it is unneces- 
sary to go to that extent, and I, therefore, 
leave the point undecided." 

The principle on which the law of bank- 
ruptcy has, in legislation, been founded, -is, 
that when a man becomes insolvent, the prop- 
erty .then remaining to him rightfully belongs 
to his creditors, and ought to be distributed 
ratably among them towards satisfaction of 



their claims, the debtor himself being released 
from future liability in respect of his debts, 
upon giving all the aid in his power towards 
the realization and distribution of his estate 
for the benefit of his creditors, and fulfilling 
the other conditions prescribed by the law for 
his discharge. Rob. Bankr. 1. From the 
time when the first bankruptcy act was en- 
acted in England (34 & 35 Hen. VHL c. 4), it 
was always a feature of the law, that the 
estate of the bankrupt was taken by public 
authority and distributed ratably among his 
creditors. Provision for the relief of barfk- 
rupts from their debts was first introduced 
by the statute of 4 Anne, c. 17. The statute 
of 6 Geo. IV. c. 16, in 1825, first introduced 
the principle of deeds of arrangement, where- 
by the property of an insolvent trader was 
made applicable for the common benefit of 
his creditors, without his going through pro- 
ceedings .in bankruptcy. But the assent of 
all his creditors was made practically neces- 
sary to the operation of the deed, for, al- 
though a specified majority in number and 
value of the creditors, could, after bankrupt- 
cy, accept a composition in satisfaction of 
their debts, on which the commission could be 
superseded, the bankrupt was not thereby re- 
leased from the demands of dissenting cred- 
itors. By the act of 1849 (12 & 13 Vict. c. 
106), the debtor, when he found himself in- 
solvent, was enabled to place himself and his 
property* under the protection of the court, 
and, through its intervention, without actual 
bankruptcy, to effect an arrangement for the 
payment or compromise of his debts, binding 
on all his creditors, provided he could obtain 
the assent of a majority of three-fifths in 
number and value; or if the debtor, without 
recourse to the court, could obtain the assent 
of six-sevenths in number and value of his 
creditors to an arrangement involving the dis- 
tribution of his entire estate, this was also 
made binding on all the creditors. This act 
also made a composition, accepted by nine- 
tenths of the creditors of a bankrupt, after 
his last examination, binding on all the cred- 
itors, so that, on the acceptance of such com- 
position, the bankruptcy could be annulled. 
This act was interpreted by the courts as 
not binding dissenting creditors by any ar- 
rangement which did not comprise a ces- 
sion of the whole of the bankrupt's property; 
and, therefore, arrangements by way of com- 
position, without a cessio bonorum, were im- 
possible under it when any creditor dissented. 
The act of 1861 (24 & 25 Vict c. 134) provid- 
ed for allowing to the debtor a limited period 
to obtain the assent of his creditors to an ar- 
rangement without the risk of bankruptcy, 
and did not require a cessio bonorum to make 
an arrangement or composition binding on dis- 
senting creditors, but empowered a majority 
in number and three-fourths in value of the 
creditors to bind the minority. Abuses under 
this act led to the passing of the act of 186S 
(31 & 32 Vict c. 104), requiring, for the valid- 
ity of composition deeds, the fullest discovery 
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by the debtor of bis property and liabilities, 
and made it compulsory on creditors to prove 
their debts by affidavit, and gave enlarged 
powers to non-assenting creditors to ascertain 
the real state of the debtor's property, as well 
as his debts and liabilities. The act of 1869 
(32 & 33 Yiet. c. 71), which is the act now in 
force in England, contains provisions for reg- 
ulating (1) the liquidation by arrangement, of 
the affairs of debtors, and (2) compositions 
with their creditors, without resort to bank- 
ruptcy. In liquidation by arrangement, all 
the property of the bankrupt is vested in a 
trustee without a deed, and by virtue of his 
appointment by the creditors, to be adminis- 
tered in the same way as in the case of actual 
bankruptcy. It is, in fact, bankruptcy with- 
out petition or adjudication, and a resolution 
adopting the liquidation by arrangement must 
be passed at a meeting of creditors, by a ma- 
jority in number and three-fourths in value 
of the creditors there assembled personally or 
by proxy, the majority in value but not in 
number to include creditors whose debts do 
not exceed £10. A trustee is to be chosen, 
and, if thought fit, a committee of inspection, 
and the resolution, and the debtor's statement 
of his debts and assets, and the names of the 
trustee and committee, are to be registered. 
If it shall appear to the court, on satisfactory 
evidence, that the liquidation by arrangement 
cannot proceed without injustice or undue de- 
lay to the creditors or the debtor, the court 
may adjudge the debtor a bankrupt. The 
composition with creditors provided for by 
our act of 1874 is adopted from that provided 
for in the English act of 1869 (section 126). 
The variations between the two statutes on 
this subject are not very marked. Our stat- 
ute requires that there shall be a case of 
bankruptcy pending. The English statute au- 
thorizes a composition without any proceed- 
ings in bankruptcy. The English statute re- 
quires two meetings of creditors, at the first 
of which the resolution for the composition 
must be passed by a majority in number aud 
three-fourths in value of the creditors assem- 
bled a't the meeting, and at the second of 
which the resolution must be confirmed by a 
majority in number and value of the creditors 
assembled. Our statute requires but one 
meeting, at which the resolution must be 
passed by a majority in number and three- 
fourths in value of the creditors assembled, 
and then requires that the resolution shall be 
confirmed by the signatures thereto of the 
debtor and two-thirds in number and one-half 
in value of all the creditors. By our statute, 
the subsequent inquiry as to whether the reso- 
lution has been passed in the manner provid- 
ed, is to be made upon notice to all the credit- 
ors and upon hearing. By the English stat- 
ute, no notice to creditors is required, and no 
hearing. By the English statute, if the res- 
olution is found to have been so passed, it and 
the statement of debts and assets are to be 
registered. By our statute, the court must 
not only be satisfied that the resolution has 



been so passed, but must be satisfied that it 
is for the best interest of all concerned, be- 
fore the resolution can be recorded and the 
statement of debts and assets be filed. There 
is not, in the English statute, any provision 
corresponding to that found in our statute, to 
the effect that every composition shall, sub- 
ject to the priorities declared, provide for a 
pro rata payment or satisfaction in money to 
the creditors, in proportion to the amount of 
their debts. The English statute provides 
that, if it appear to the court on satisfactory 
evidence, that a composition cannot, in conse- 
quence of legal difficulties, or for any suffi- 
cient cause, proceed without injustice or un- 
due delay to the creditors or to the debtor, 
the court may adjudge the debtor a bankrupt, 
and proceedings may be had accordingly. 
Our statute provides, that if it shall at any 
time appear to the court, on notice, satisfac- 
tory evidence, and hearing, that a composition 
cannot, in consequence of legal difficulties, or 
for any sufficient cause, proceed without in- 
justice or undue delay to the creditors or to 
the debtor, the court may refuse to accept and 
confirm such composition, or may set the 
same aside, and that in either case the debtor 
shall be proceeded with as a bankrupt, in con- 
formity with the provisions of law, and pro- 
ceedings may be had accordingly. In all oth- 
er particulars than those thus referred to, the 
provisions for composition in the two statutes 
are substantially identical. 

It cannot be doubted, that congress, in 
passing laws on the subject of bankruptcies, 
is not restricted to laws with such scope 
only as the English bankruptcy laws had 
when the constitution was adopted. The 
authority of text writers, and the adjudged 
cases cited, and the practical construction 
of the provision of the constitution, by the 
fact of the enactment of provisions for vol- 
untary bankruptcy, and for putting into in- 
voluntary bankruptcy others than traders, 
and for granting discharges without the 
consent of any creditor, are satisfactory evi- 
dence that the power to establish laws on 
"the subject of bankruptcies" gives an au- 
thority over the subject, that is not restrict- 
ed by the limitation found in the English 
statutes in force when the constitution was 
adopted. The power given must, indeed, be 
held to be general, unlimited and unrestrict- 
ed over the subject. 

But the question recurs— what is the sub- 
ject? The subject is "the subject of bank- 
ruptcies." What is "the subject of bank- 
ruptcies?" It is not, properly, anything less 
than the subject of the relations between 
an insolvent or non-paying or fraudulent 
debtor, and his creditors, extending to his 
and their relief. It comprises the satisfac- 
tion of the debt for a sum less than its 
amount, with the relief of the debtor from 
liability for the unpaid balance, and the 
right of the creditor to require that the 
amount paid in satisfaction shall be substan- 
tially as great a pro rata share of the prop- 
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erty possessed by the debtor as it can pay, 
or can reasonably be expected to pay. The 
principle of an absolute discharge of the 
debtor from liability, after his property has 
been appropriated by his creditors, without 
requiring the assent of every creditor to 
such discharge, being admitted as a prin- 
ciple properly forming part of a bankruptcy 
law, no good reason can be assigned why 
the assent of every creditor should be re- 
quired to a composition, if, by the provi- 
sions of the composition, and the proceed- 
ings under which it is conducted, the prop- 
erty of the debtor is substantially appro- 
priated by his creditors, and each of them 
obtains substantially as great a pro rata 
share of such property as it can pay or can 
reasonably be expected to pay. In every 
case where there is a cessio bonorum, there 
are arbitrary exemptions, but still, in sub- 
stance, the entire property of the debtor is 
appropriated. And even though there is not, 
in these provisions for composition, any ac- 
tual cessio bonorum, through the interven- 
tion of an assignee or a trustee, yet, the 
property of the debtor is, in substance, dis- 
tributed ratably among his creditors, to- 
wards satisfaction of their claims, while he 
is released from future liability in respect 
of his debts, upon giving all the aid in his 
power towards the realization and distribu- 
tion of his estate for the benefit of his cred- 
itors. The creditors are to have notice of 
the meeting. The debtor must produce at 
the meeting a statement showing the whole 
of his debts and assets, and the names and 
addresses of his creditors. He must, be pres- 
ent and answer inquiries. After the resolu- 
tion for composition is passed, the creditors 
have another notice, and can be heard, and 
are afforded an opportunity to satisfy the 
court that the composition is not for the 
best interest of all concerned, or that it can- 
not, without legal difficulties, or for some 
sufficient reason, proceed without injustice 
or undue delay to the creditors or to the 
debtor, in which case it becomes the duty 
of the court to refuse to accept and confirm 
the composition. If the debtor, after he has 
exhibited his statement, and answered the 
inquiries of his creditors at the meeting, is 
not substantially appropriating at least all 
his property to pay his creditors pro rata, 
by offering a composition which will pay at 
least as much as such property can pay, or 
can reasonably be expected to pay, then the 
composition is not for the best interest of all 
concerned, and cannot proceed without in- 
justice to the creditors, and will not be con- 
finned by the court. The rights and inter- 
ests of the dissenting or non-assenting cred- 
itors are under the protection of the court, 
and the affirmative votes of the assenting 
creditors are of no avail to affect such 
rights and interests, if the composition be 
not for the best interest of the other cred- 
itors, or be unjust towards them; and they 
have an opportunity to make this appear. 
20FED.CAS. — 32 



Then, by the provision that the composi- 
tion shall not affect or prejudice the rights 
of- any creditors whose names and addresses, 
and the amounts of whose debts, are not 
shown in the statement of the debtor pro- 
duced at the meeting, and the further pro- 
vision for a hearing on notice to all the 
creditors, the rights of all creditors to see 
that a sufficient composition is offered, in 
view of the amount of assets, are sufficient- 
ly guarded.. 

In view of all these considerations, how 
can it be said that these provisions for com- 
position do not relate to the "subject of 
bankruptcies?" They relate to the subject 
of debts owing by a debtor to creditors, and 
to the relation of the debtor to his creditors, 
in view of his assets and of such debts. 
They place the subject under the jurisdic- 
tion of the court of bankruptcy, and require 
a petition in bankruptcy to be pending, 
either voluntary, which requires prior insol- 
vency to be alleged, or involuntary, which 
requires the commission of a prior act of 
bankruptcy to be alleged; and, in either case, 
proceedings for composition are necessarily 
predicated on insolvency or existing ina- 
bility to pay the debts *n full. But, even 
if a more restricted meaning be given to the 
expression "subject of bankruptcies," there 
is, within the scope of the discretionary pow- 
er possessed by congress, of choosing the 
means to accomplish the end, a substantial 
appropriation of the existing property of the 
debtor towards all the debts due by him. 
There is not, as there is in proceedings car- 
ried through in bankruptcy, a pro rata pay- 
ment on the debts only of those creditors 
who prove their debts, but all creditors are 
to have a payment pro rata. It must, there- 
fore, be held, that the statutory provisions 
for composition are not open to the objec- 
tion, that they are not warranted by the 
constitution. 

It is further objected, that the composi- 
tion in this case provides for payment in 
notes, and not money, and is, therefore, not 
authorized by the statute. I do not think 
that the composition, properly interpreted, 
provides for a payment otherwise than in 
money. The creditors, by it, agree to ac- 
cept thirty cents on the dollar, in full satis- 
faction and discharge of their debts, to be 
paid as prescribed, namely, ten per cent, 
thereof within ten days after the recording 
of the resolution, and the filing of the state- 
ment, ten per cent thereof in four months 
from September 1st, 1S74, and ten per cent, 
thereof in eight months from September 
1st, 1874, notes satisfactorily indorsed to be 
given for the four and eight months pay- 
ments. In default thereof, that is, in de- 
fault of the making of any of the payments 
of the thirty per cent at the times prescrib- 
ed, the agreement for compromise is to be 
void and of no effect towards those cred- ■ 
itors in respect to whom any such default 
happens. 
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A composition providing for a payment or 
satisfaction in "money," is placed in contra- 
distinction to one for payment or satisfac- 
tion in property. It could scarcely have been 
intended that a composition should exclude 
all deferring of payments. Voluntary com- 
positions almost always provide for succes- 
sive payments at stated times. A composi- 
tion may well provide for successive pay- 
ments in money at stated future times, and, 
if so, there can be no good reason why the 
stated payments may not be evidenced by 
notes, to be indorsed, if desired, the notes 
being payable in money. A note is not pay- 
ment, especially where, as in the present 
case, it is provided that the payments evi- 
denced by the notes must be made or the 
agreement will be void. 

Although the English statute does not eon- 
tain the provision that the composition shall 
provide for payment in money, yet no infer- 
ence can be drawn from the fact that such 
provision is inserted in our statute, that it 
was intended to prevent the payment of the 
money in instalments. Our statute pro- 
vides for the making of rules and regula- 
tions of court in relation to proceedings of 
composition. None such have yet been 
made. But, as our statute in relation to pro- 
ceedings of composition follows very close- 
ly the English statute of 1869, it is proper 
to recur to the English bankruptcy rules of 
January 1st, 1870, promulgated by the lord 
chancellor and the chief judge in bank- 
ruptcy, in pursuance of sections 78 and 126 
of the English act of 1869, and which rules 
were in force when our statute was passed, 
as showing what was understood to be with- 
in the scope of a "composition." Rule 279 
of the English rules provides, that, where 
the creditors pass a resolution for composi- 
tion, they shall specify in the resolution 
"the amount of the composition, and the 
instalments and dates at which the same 
shall be payable, and they may name some 
person as trustee for receipt and distribu- 
tion of the composition and any negotiable 
securities which may be given for the same." 
Rule 280 provides, that, "instead of specify- 
ing by their resolution the security to be 
given, the creditors may resolve that the 
composition, or some part or instalment 
thereof, shall be secured in such manner as 
may be approved by a creditor or creditors 
to be named by the resolution." Rule 281 
provides, that the resolution "may provide 
that the terms of the composition be em- 
bodied in a deed between such parties, and 
containing such covenants for payment of 
the composition, and for protecting and re- 
leasing the debtor, and such other covenants 
for securing the composition, either by as- 
signment of property or by inspection of the 
debtor's business, or otherwise, as the nature 
of the case may require, and as the resolu- 
tion may specify in particular or general 
terms." It is quite apparent, from these 
rules, that the idea of a composition, under 



the English statute, and under the rules pre- 
scribed concerning compositions, admits the 
idea of a payment of money by instalments 
at future dates, and the taking, in addition, 
of security that such payments shall be 
made. The word "composition," even in 
connection with the provision that the pay- 
ment shall be in money, cannot, under our 
statute, have a more restricted meaning. 

The embarrassment as to the present reso- 
lution is, that it provides that the notes 
shall be "satisfactorily indorsed." No in- 
dorser is named, nor is it provided that the 
indorser shall be named by a creditor or 
creditors. To whom is the indorser to be 
satisfactory? It cannot be proper to leave 
it open to each creditor to name the indorser 
who will be satisfactory to him. It is not 
proper to throw upon the court the respon- 
sibility of saying who shall be a satisfactory 
indorser. The resolution should provide for 
ascertaining the satisfactoiy character of 
the indorser, either by naming him or by 
providing for his being definitely named. 
The interests of creditors not assenting are 
involved, and they are entitled to have some- 
thing more definite in this respect than this 
resolution contains. Since this matter was 
argued, and in view of a suggestion made 
by the court on the argument, that the reso- 
lution was too indefinite in this respect, a 
paper has been presented to me signed by 
Mr. Michael Doyle, a merchant, consenting 
to indorse the notes provided for by the com- 
position, and signed also by sundry cred- 
itors of the debtors, agreeing to accept such 
indorsement as the satisfactory indorse- 
ment mentioned in the resolution. The stat- 
ute provides for adding to or varying the 
provisions of a composition, by a resolution 
passed in the manner and under the circum- 
stances provided for passing the original 
resolution, and for presenting such addi- 
tional resolution to the court in the same 
manner, and proceeding with it in the same 
way and with the same consequences, as the 
original resolution. This course can be pur- 
sued in regard to naming Mr. Doyle as in- 
dorser, but the defect cannot be supplied in 
any other way. 

The resolution of composition in this case 
was passed on the 31st of August, 1874, at 
a meeting adjourned from August 26th. The 
meeting to inquire whether the resolution 
had been duly passed was held on the 16th 
of September, and, by adjournment, on the 
18th. On the 5th of September, the court 
made an order that the marshal forthwith 
take possession provisionally of all the prop- 
erty and effects of the debtors and safely 
keep the same until the further order of the 
court. This was done on the petition of A. 
T. Stewart & Go. On the 10th of September, 
on the application of the debtors and of sun- 
dry creditors of theirs, an order was made 
that the debtors, under the direction of the 
marshal as the messenger of the court, 
j should be allowed to proceed with the sale 
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of the stock of dry goods belonging to their 
estate, at retail and for cash, and that the 
proceeds of such sales should be paid to the 
said messenger daily and every day, or that 
said messenger, either by himself or by dep- 
uty appointed ~by him, should receive the 
proceeds of such sales as the same should 
be made, and that such proceeds, after de- 
ducting therefrom the expenses attending 
such sales and of clerk hire, should be de- 
posited by him daily in bank to the credit 
of the estate of the said debtors. At the 
time the resolution of composition was pass- 
ed, the debtors were in possession of their 
property. The usual injunction in involun-' 
tary cases had, when the petition was filed, 
been issued, restraining them from dispos- 
ing of their property. This was done on the 
petition of some of the creditors who 
brought the involuntary petition.' The order 
for the marshal to take possession was not 
made until after the resolution for composi- 
tion was passed. The creditors who passed 
the resolution acted, therefore, in reference 
to the case under its then existing status, on 
the view that the debtors were and were 
to continue in possession of their property, 
and were only under an injunction which 
the attorneys for the petitioning creditors 
might consent at any time to vacate. The 
creditors did not, at the meeting, provide 
for securing the payment otherwise than by 
indorsement of the notes to be given. They 
provided for no assignment of property and 
for no inspection of the debtor's business. 
It must, therefore, be intended, that they 
were willing that the debtors should, if the 
attorneys for the petitioning creditors would 
consent to the dissolution of the injunction 
referred to, deal with their property as their 
own, subject only to the provisions of the 
composition, and subject to the power given 
to the court by the statute xo enforce in a 
summary manner the provisions of the com- 
position, and to the further power given to 
the court to refuse to accept and confirm the 
composition or to set it aside, on satisfactory 
evidence in respect of legal difficulties, injus- 
tice or undue delay. There seems, therefore, 
on the facts of this case as now presented, no 
other reasons being urged against the ac- 
ceptance and confirmation of the composition 
than those before mentioned, no good ground 
for saying that the fact, that the consequence 
of confirming the composition may be to give 
into the possession of the debtors the prop- 
erty which represents their assets, is any 
■sufficient reason for not confirming the com- 
position. The creditors were at liberty, in 
the resolution for composition, to make pro- 
vision on the subject, and chose to omit to 
do so. 

For the reason before stated in regard to 
the indorsement of the notes, the resolution, 
as it stands, cannot be confirmed, but another . 
meeting of creditors may be called, at which 
the provisions of the composition may be add- 
ed to or varied. 



The meeting directed in the foregoing opin- 
ion was held, and the proceedings of the meet- 
ing were presented to # the court. 

BLATGHFORD, District Judge. The pro- 
ceedings of a meeting of the creditors of the 
alleged bankrupts, called for the purpose of 
adding to or varying the provisions of a com- 
position previously accepted by the creditors 
of the alleged bankrupts, are now presented 
to the court At the meeting a resolution was 
duly passed, varying the provisions of the 
composition previously accepted, and such 
resolution has been duly confirmed.. On 
presenting such resolution to the court, 
with the statement of the debts and as- 
sets, the alleged bankrupts ask that the 
resolution be recorded and the statement 
be filed. The statute provides that the cred- 
itors may, by resolution passed in the man- 
ner and under the circumstances provided 
in relation to an original resolution for 
composition, add to or vary the provisions 
of any composition previously accepted by 
them, without prejudice to any persons tak- 
ing interests under such provisions, who do 
hot assent to such addition or variation. It 
further provides that "any such additional 
resolution" passed in the manner and under 
the circumstances aforesaid, "shall be pre- 
sented to the court in the same manner, and 
proceeded with in the same way and with 
the same consequences as the resolution by 
which the composition was accepted in the 
first instance." This requires that after the 
resolution varying the provisions of the com- 
position previously accepted shall have been 
passed and confirmed and presented to the 
court, it shall be "proceeded with in the same 
way" as the original resolution was proceed- 
ed with. In regard to the original resolution, 
the statute expressly requires that the court 
shall, "upon notice to all the creditors of the 
debtor, of not less than five days, and upon 
hearing, inquire whether such resolution has 
been passed in the manner directed by this 
section." It follows that this second resolu- 
tion cannot now be recorded, but that a meet- 
ing on notice to all the creditors must be call- 
ed, in like manner as a second meeting was 
called in respect to the original resolution, 
to inquire whether the second resolution has 
been passed in the manner directed by the 
■ statute. As it appears that creditors who at- 
tended at the meeting where the second reso- 
lution was passed, objected to the passing of 
such resolution, for reasons then and there 
stated by them, such creditors must have no- 
tice of the time and place of presenting to 
the court the proceedings of the meeting 
now to be called, so that they may be heard; 
and they will then be at liberty to present 
to the court, as will any other creditor, any 
papers which are relevant, to show that the 
composition is one which ought not to be 
sanctioned by the court. 

[NOTE. The resolutions of composition were 
affirmed by the district court. Case No. 11,674. 
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The cause was then taken to the circuit court 
on a petition of review, when the judgment of 
the district court was affirmed. Id. 11,675.] 



Case No. 11,674. 

In le REIMAN et al. 

[7 Ben. 505.] i 

District Court S. D. New York. Dec, 1874.2 

Bankruptcy— Opposition to Composition. 

Creditors opposed the confirmation by the 
court of a proposed composition which had been 
accepted at the meeting of creditors duly called, 
because of real estate said to belong to the 
bankrupt R.. in New Orleans and Mississippi, 
which was .not reckoned in the assets, and 
would be enough, if reckoned, to warrant the 
payment of a larger percentage upon composi- 
tion: Meld, that, as it was doubtful whether the 
bankrupt had any interest in the real estate, 
which could be reached by an assignee in bank- 
ruptcy, and as it was clear that it could only 
be reached by long and expensive litigation, and 
as the creditors, with full knowledge of the 
facts, voted with great unanimity to accept the 
composition offered, no sufficient reason was 
shown why the court should refuse to confirm it. 

[In the matter of Morris Reiman and Al- 
bert Friedlander, bankrupts. For a full de- 
scription of the case, see Case No. 11,673.] 

BLATCHFORD, District Judge. The ques- 
tion to be decided in this case is, whether 
the proposed composition is for the best in- 
terest of all concerned, and whether, for any 
reason shown, it cannot proceed without in- 
justice to the creditors. The only reason 
urged why the court should refuse to accept 
and confirm the composition, is the sugges- 
tion that Reiman has real estate in New Or- 
leans and other real estate in Mississippi, of 
a value sufficient to warrant the payment of 
a larger sum in composition than that pro- 
posed, such real estate not having been reck- 
oned as among the assets of Reiman, in ar- 
riving at the composition proposed. 

The real estate in Mississippi is too small 
in value to be worthy of consideration, in 
respect of any existing right of property of 
Reiman in it. 

As to the real estate in New Orleans, while 
I incline very strongly to the opinion that 
Reiman has no interest in it which can be 
reached by any of his present creditors, or 
by an assignee in bankruptcy representing 
them, it is sufficient to say that it appears to 
be very doubtful whether the property could 
be reached by or for the creditors; that it 
is certain it eould be so reached only after 
strenuous and expensive litigation; and that 
the creditors have, after a full hearing and a 
thorough investigation, and in view of the 
alleged existence of the New Orleans prop- 
erty as property of Reiman liable to their 
claims, affirmed, with striking unanimity, 
the propriety of accepting the composition. 

i [Reported by Robert D. Benedict, Esq., and 
B. Lincoln Benedict, Esq., and here reprinted 
by permission.] 

2 [Affirmed in Case No. 11,675.] 
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I must, therefore, hold that it is for the best 
interest of all concerned that the composi- 
tion be confirmed, and that is not shown that 
it cannot proceed without injustice to the 
creditors. 

[This judgment was affirmed by the circuit 
court, where it was carried by a petition of re- 
view. Case No. 11,675.] 



Case No. 11,675. 

In re REIMAN et al. 

[12 Blatchf. 562; i 13 N. B. R. 128.] 

Circuit Court. S. D. New York. June 25, 1875.2 

Bankruptcy — Composition — Exemptions — 
Omitted Property. 

1. The provisions for a composition with cred- 
itors, contained in the 17th section of the bank- 
ruptcy act of June 22, 1874 (18 Stat. 182), are 
constitutional and valid, and within the power 
conferred on congress, by the constitution of 
the United States, to establish "uniform laws 
on .the subject of bankruptcies throughout the 
United States." 

[Cited in Re Chamberlin, Case No. 2,580; 
Re Jackson, Id. 7,124; Re Greenebaum, Id. 
5,769.] 

2. Such power carries with it the power of 
defining what and how much of the debtor's 
property shall be exempt from the claim of his 
creditors. 

3. A composition which provides that the debt- 
or shall pay 30 cents for every dollar of his 
debts, in 3 installments, the first in cash, and 
the others in 4 and 8 months, secured by notes 
endorsed by persons named, is a compliance 
with the requirement of the statute, that the 
composition shall provide for a pro rata pay- 
ment or satisfaction in money, to the creditors. 

[Cited in Re Hurst, Case No. 6,925. Ouoted 
in Re Weber Furniture Co., Id. 17,331. 
Cited in Ransom v. Geer, 12 Fed. 60S.] 

[Cited in Harrison v. Gamble, 69 Mich. 107,. 
36 N. W. 687; Pubke v. Churchill (Mo. 
Sup.) 3 S. W. 831; National Mt. Wollaston 
Bank v. Porter, 122 Mass. 309; Robinson 
v. Clement, 73 Ind. 34.] 

4. Certain property, alleged to belong to the 
debtor, was omitted by him from the statement 
of debts and assets produced by him to the 
meeting of creditors. But there was no fraud, 
no concealment, no want of knowledge on the 
part of the creditors, and the property was not 
of such value as would reasonably have required 
an alteration of the terms of the composition. 
The debtor was examined at the meeting of 
creditors, and stated all the facts in regard to 
the property. Under the advice of counsel, he 
believed his claim to it to be baseless. It ap- 
peared, that, if he had any interest in the prop- 
erty, such interest could be recovered only aft- 
er a severe, protracted and expensive litiga- 
tion: Held, that the failure to mention the prop- 
erty in the statement of assets did not inval- 
idate the composition. 

5. Semble, that the testimony of the debtor, 
under oath, taken down by the presiding officer, 
at the meeting of the creditors, constitutes a 
part of the debtor's statement. 

[In review of the action of the district 
court of the United States for the Southern 
district of New York.] 

This was a petition of review, seeking to 

i [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.! 
2 [Affirming Case No. 11,674.] 
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set aside an order of the district court, con- 
firming a composition claimed to have been 
made by the debtors with, their creditors, in 
the manner directed by the bankruptcy act 
[of 1S67 (14 Stat. 517)]. On the 3d of Au- 
gust, 1874, a petition in bankruptcy was filed 
against the firm of M. Reiman & Co., com- 
posed of Morris Reiman and Albert Fried- 
lander. An order to show cause why they 
should not be adjudged bankrupts was 
thereupon issued, returnable August 25th, 
1874. But, prior to the return day of such 
order, a petition was filed by the debtors, 
praying that a meeting of their credit- 
ors might be called, to pass upon a prop- 
osition of composition, to be submitted 
in conformity with the provisions of sec- 
tion 17 of the amendatory bankruptcy act 
of June 22d, 1874. [Case No. 11,673.] Aft- 
er meetings of creditors duly held at va- 
rious dates, resolutions of composition were 
confirmed by the district court, on the 19th 
of December, 1874. [Id. 11,674.] Of this 
decree of confirmation A. T. Stewart & Co., 
creditors of Reiman & Co., sought a review 
in this court. The terms of the composition 
were as follows: "The said debtors propose 
to the creditors to pay thirty cents for every 
dollar in which the said debtors are in- 
debted to said creditors, respectively, pay- 
able in three installments, the first in cash, 
and the last two to be payable, one in four 
months, and one in eight months from the 
1st day of September, 1874, and to be se- 
cured by notes of the said debtors, satisfac- 
torily indorsed, dated September 1st, 1874, 
in full satisfaction and discharge of the sev- 
eral debts due and owing by said debtors to 
said creditors. The said notes to be in- 
dorsed by either Michael L. Doyle, of No. 
267 Grand street, in the city of New York, 
or by Philip Gomprecht, of 944 Third ave- 
nue, or, in lieu of the said notes, the amount 
of the said compromise to be paid in cash, 
with a rebate of seven per cent, interest; 
and that such thirty per cent, to be paid or 
received, as aforesaid, be on each dollar of 
the indebtedness of the said debtors to 
said creditors, and be in full satisfaction and 
discharge of the several debts owing by said 
debtors to said creditors. The said ten per 
cent, in cash to be paid, and the said notes 
to be delivered, within ten days after the 
said resolution has been recorded,- and the 
said statement of the assets and debts has 
been filed." The objections raised by A. T. 
Stewart & Co. to the composition were: 1st. 
That section 17 of the amendments to the 
bankruptcy act, approved June 22, 1874, re- 
lating to compositions, is unconstitutional. 
2d. That the composition accepted is not in 
conformity with the section regulating com- 
positions, in that it provides for a payment 
to creditors partly in notes. A. T. Stewart 
& Co. further sought to review the proceed- 
ings, for the reason that there had been 
omitted from the statement of assets filed as 
a basis for the proposed composition, certain 



real estate claimed by the appellants to be- 
long to Morris Reiman, in the city of New 
Orleans, Louisiana, valued at about sixty- 
five thousand dollars. This real estate was 
purchased in 1866, in the name of the wife of 
Morris Reiman, one of the alleged bank- 
rupts, with moneys designated, under the 
laws of Louisiana, as "community funds." 
In 1868, Morris Reiman attempted to convey 
and settle this property upon his wife, in 
consideration of his love and affection for 
her. There was also some property stand- 
ing in the name of Morris Reiman, at Yazoo 
City* Mississippi, which he omitted to enu- 
merate in his schedules. It was claimed 
that these omissions were fatal to the con- 
firmation of the resolutions of compromise. 

Julien T. Davies, for appellants. 
Samuel Boardman, for debtors. 

HUNT, Circuit Justice. It is contended by 
the appellants, that section 17 of the bankrupt 
act of June 22, 1874 (18 Stat 182), is uncon- 
stitutional. The contention is, that the con- 
stitution of the United States permits only 
the passage of a bankrupt act which shall 
require the surrender of the entire assets of 
a bankrupt, as a condition of his discharge 
from his debts. The section under considera- 
tion, it is contended, authorizes his discharge 
upon the surrender of a portion of his assets 
only. 

Power is given to congress to establish "uni- 
form laws on the subject of bankruptcies 
throughout the United States." The subject 
of bankruptcies is here committed in full to 
congress, with the single condition, that the 
laws in relation thereto shall be uniform 
throughout the United States. Whatever re- 
lates to the failure of traders to pay their 
debts, to the commission of certain acts, or 
the existence of certain defaults, which shall 
be evidence of their inability to pay then- 
debts, to the surrender of their property, and 
to their discharge from their debts, may well 
be said to be within the subject of bankrupt- 
cies. The argument, that the subject of 
bankruptcies is to be interpreted and limited 
by the British and colonial statutes, as they 
existed at the time of the separation of this 
country from Great Britain, is quite too nar- 
row. No country can afford to be thus cut 
off from all possible improvement in its legis- 
lation. Whatever relates to the subject of 
bankruptcy is within the jurisdiction of con- 
gress; and, to say that the law as existing 
at the time of the Revolution, or the adoption 
of the constitution, shall furnish the rule and 
limitation of legislation, would take a large 
part of the subject out of their jurisdiction. 
While it is true that all proper bankrupt laws 
and insolvent laws are based upon the theory 
of a surrender of the bankrupt's property, 
none of them require such surrender to be 
entire and absolute. The rigid principle of 
right, in these and the similar case of prop- 
erty subject to execution, is modified by a 
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principle of humanity. All civilized nations 
require that a debtor shall apply his prop- 
erty to the payment of his debts, but few, 
if any, of them strip him entirely. If he is 
married, or has a family dependent upon him 
for support, certain kinds or amounts of his 
property are exempt from such application. 
He is allowed by law to retain them, for his 
own benefit and that of his family. Unless 
carried to an extent which indicates a fraud- 
ulent collusion between the legislator and the 
debtor, this exemption meets with the ap- 
proval of all good men. What shall be the 
nature and the extent of such exemption must 
necessarily be within the discretion of the 
law-making power. If moderate and reason- 
able in its character and degree, it does not 
conflict with the principle, that the debtor's 
property must be applied to the payment of 
his debts. The intrusting of the "subject" 
of bankruptcies to congress carries with it 
the power of defining what, and how much, 
of the debtor's property shall be exempt from 
the claim of his creditors. 

It is difficult to see, also, how the power to 
make a compromise of debts necessarily al- 
lows to the debtor the possession of any of 
his property. He presents a list of the names 
and amounts of his creditors, and of his 
assets. His creditors consider the subject 
thus presented, and are authorized to exam- 
ine the debtor under oath, to obtain better 
or more precise information. The whole 
matter being thus before them, they resolve 
that their interests require that a compromise 
shall be made, and that, if the debtor will 
pay them a certain percentage of their debts, 
they will accept it in satisfaction, and he 
shall be discharged. They deliberately re- 
solve, upon an understanding of all the facts, 
that this is all that his property can be made 
to pay. Are they not as capable as a court 
of law of judging on that subject? Some 
one must decide the question of the amount 
of the dividend, and of discharge. Some one 
must say that the debt of an opposing credit- 
or shall be discharged without payment in 
full; and the fact, that the body of the cred- 
itors determine the point, is no more op- 
pressive to the opposing creditor than if the 
determination had been made by the court. 

It is objected, secondly, that the compro- 
mise before us cannot be sustained, for the 
reason that it does not provide for payment 
of the amount agreed to be paid in money. 
Among other provisions of the section we 
are considering is the following: "Every 
such composition sball, subject to priorities 
declared in said act, provide for a pro rata 
payment or satisfaction, in money, to the 
creditors of such debtor, in proportion to the 
amount of their unsecured debts," etc. The 
appellants contend, that the compromise 
agreement, that the debtors shall "pay thirty 
cents for every dollar in which the said debt- 
ors are indebted to said creditors, respective- 
ly, payable in three installments, the first in 
cash," the others in four and eight months, 



secured by notes indorsed by persons named, 
is not in compliance with this requisition. 
Their argument is, that "money" means mon- 
ey in hand, cash at the time of making the 
agreement. 

The answers to this objection are, 1st, that 
the statute does not intend to require a pay- 
ment in cash, but simply that the amount 
shall be made payable in money and not in 
property, the assets of the debtor. There 
shall be no traffic or dicker or speculation in 
property, by which a large nominal debt 
may be paid by small actual value, or by 
which one creditor may receive more than 
another. The amount or proportion to be 
paid shall be fixed in currency, and all shall 
receive alike. In the present case, thirty per 
cent, is the amount agreed to be paid. It is 
agreed to be paid in money, and nothing 
else. The giving of security that the amount 
shall be paid does not alter the position. 
The agreement is to "pay" thirty cents for 
every dollar of the debts. The notes do not 
alter the character of the payment. They 
simply make it more certain. It is the same 
as if the amount had been expressed to be 
payable in money, ten per cent, at the moment 
of making the agreement, ten per cent, in 
four months, and ten per cent, in eight 
months. 2d. Until the whole amount of the 
notes is actually paid, the debtor is not en- 
titled to his discharge. The delivery of the 
notes does not of itself cancel the debt. No 
eases on this point under our statute are 
cited, but the English authorities are clear 
to the point In re Hatton, 7 Ch. App. 723; 
Edwards v. Coombe, L. R. 7 C. P. 519. 

The counsel for the appellants objects, third- 
ly, that the composition is void, and should 
be set aside on this appeal, for the reason, 
that certain property in Mississippi, valued 
by the appellants at three thousand dollars, 
and certain property in New Orleans, valued 
by them at sixty-five thousand dollars, are 
not described in the statement of assets and 
debts filed as a basis of compromise. The 
provision of the statute on this subject is as 
follows: "The debtor, or some one in his be- 
half, shall produce to the meeting a state- 
ment showing the whole of his assets and 
debts and the names and addresses of the 
creditoi*s to whom such debts respectively 
are due." A recital in the petition for re- 
view states, "that the amended statement of 
the assets and debts of the alleged bank- 
rupts, produced by them to their creditors 
August 26, 1874, was ordered to be filed with 
the clerk of said district court." The order 
of December 19, 1874, recites, that the bank- 
rupts were present at the meeting of the 
creditors, "and answered all inquiries made 
of them, and produced to said meeting a 
statement, verified by oath, showing the 
whole of the assets and debts of the said 
bankrupts." The record also shows, that, at 
the meeting of the creditors, Mr. Campbell, 
of counsel for the opposing creditors, exam- 
ined the debtor Reirnan at length about the 
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New Orleans property and the Mississippi 
property, showing the value and condition of 
the same, and the interest, if any, the debtor 
had therein. Witnesses were called to es- 
tablish the law of Louisiana on the point 
of- the debtor's interest in the New Orleans 
property, Mr, Hennen giving- evidence tend- 
ing to establish that he had a valuable in- 
terest, and Mr. Fellowes giving evidence 
tending to show that he had none. It is as- 
sumed, by the respective counsel, that the 
"statement of assets and debts" presented 
by the bankrupt made no mention of these 
pieces of property or either of them. Under 
these circumstances, the counsel for the ap- 
pellants contends, that the failure to include 
these pieces of property in the formal state- 
ment avoided the composition, and the same 
should now be set aside. 

1. Does a failure to include an asset in such 
statement, when there is no fraud, no want 
of knowledge on the part of the creditors, 
and the same is not of such value as would 
reasonably have required an alteration of 
the terms of the composition, render void the 
composition? The statute contains no state- 
ment to that effect. There was, evidently, 
no fraud in the case, and no concealment. 
The debtor stated fully .all the facts, and 
they were perfectly understood by the cred- 
itors opposing, as well as by those assenting 
to, the composition. There is no reason to 
suppose, that if the facts,, as the debtor 
stated them, had been set forth in the state- 
ment, it would have altered the judgment of 
the creditors as to the wisdom of the com- 
promise. The Mississippi estate was owned 
by the debtor and his wife in community, 
under the laws of Louisiana. He had al- 
ready received from the estate a much larger 
value than was left, and, in. equity, and as 
against his wife, had no interest therein. 
The New Orleans property had been con- 
veyed by him, many years before, to his 
wife, under the advice of counsel, had been 
held from that time under claim of that con- 
veyance, the law in relation to it was differ- 
ently stated by different counsel, and a se- 
vere, protracted, and expensive litigation was 
a certain preliminary to the recovery of any 
interest therein. In fact, the creditors un- 
derstood and weighed the matter, holding 
that it was not worth the contest. This I 
assume from the fact already stated, that the 
debtor, in his testimony, developed the whole 
matter, and that, with the knowledge of it, 
the creditors recommended the composition. 
The statute of the state of New York au- 
thorizes the discharge of an insolvent debtor 
from his debts, upon the petition of himself 
and his creditors, "upon the provisions of 
this article being complied with." 3 Rev. St. 
(5th Ed.) 91, 93. The insolvent is to present 
a petition, signed by himself and two-thirds 
of his creditors. He is required to annex to 
his petition a schedule containing a full and 
true account of all his creditors, and the sum 
owing to each, etc. Many cases have arisen, 
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where the discharge granted under this stat- 
ute was attacked, because certain debtors, 
whose names and the amount of whose debts, 
there specified, were not set forth in the 
schedule annexed to the petition. The hold- 
ing has been uniform, in the courts of New 
York, that such omission did not invalidate 
the discharge, unless the omission was inten-* 
tional, and, therefore, fraudulent, or unless 
such debts so increased the sum total as to 
show that two-thirds in amount had not peti- 
tioned, and, hence, that there was a want of 
jurisdiction. Taylor v. Williams, 20 Johns. 
21; In re Hurst, 7 Wend. 239; Ayres v. 
Scribner, 17 Wend. 407; Soule v. Chase, 1 
Abb. Prac. (N. S.) 48; Stanton v. Ellis, 2 
Kern. [12 N. Y.] 575. 

The principle is the satue here. The debtor 
is required to present a statement of the 
whole of his assets and his debts. There is 
no specification in the statute, that the com- 
position depends, for its validity, upon the 
presentation of such a statement, .or that its 
accuracy is a condition of his discharge. A 
subsequent portion of the section contem- 
plates that a statement may be inaccurate, 
through inadvertence or mistake. It says: 
"Any mistake made inadvertently, by a debt- 
or, in the statement of his debts, may be 
corrected upon reasonable notice, and with 
the consent of a general meeting of his -cred- 
itors." The creditors act upon their own 
judgment, having before them a statement 
of debts and assets, and having the debtor 
present to "answer any inquiries made of 
him." If there is no fraud and no ignorance 
of facts by the creditors, I hold the compo- 
sition to be valid, although there be, in the 
"statement," a defect as to debts or assets. 

2. If necessary, I should hold that the tes- 
timony of the debtor, under oath, taken down 
by the clerk, at the meeting of the creditors, 
constituted a part of his statement. The 
statute specifies no form, manner, or time 
at which this statement shall be made or 
presented. It is provided only, that he shall 
be present at the meeting, to answer inquir- 
ies, and that he, or some one in his behalf, 
shall produce to the meeting a statement 
showing the whole of his assets and debts. 
If no previous statement had been prepared, 
but, upon attending the meeting, the debtor 
had been sworn by the clerk, and given testi- 
mony as to the whole of his debts and assets, 
which was written down by the clerk, and re- 
ceived and acted upon by the meeting of 
creditors, I should hold it to be a sufficient 
and valid statement, within the statute. Such 
statement gives to" the creditors knowledge, 
for the purpose before them, and it is always 
open to examination, both for information 
and for punishment, if untrue, by being filed 
with the clerk. The creditors acted upon it 
In his opinion, the district judge discusses 
it, and bases his approval upon it. The whole 
effect intended by the statute is produced, 
and as satisfactorily as if the information 
had been embraced in the formal statement. 
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3. Tlie omission was of a claim to property 
which the debtor honestly and intelligently, 
and under the advice of counsel, supposed 
was baseless. Some other person supposes 
he was in error. Is he to act upon his own 
judgment, and that of his counsel, or is he to 
consult upon the subject with every man that 
he meets? Assuming, as I do, perfect good 
faith and reasonable intelligence, I hold that 
a statement made under these circumstances 
was not invalid because it omitted a refer- 
ence to the New Orleans and Mississippi 
property. 

Upon the whole case, I am of the opinion, 
that the decree confirming the composition 
was right, and that the review asked for 
should be denied. 



Case No. 11,676. 

REIMEE, et al. v. SCHELL. 

[4 Blatchf. 328.] i 

Circuit Court, S. D. New York. May 27, 1859. 

Cdstoms Duties — Colored Hosiery — Reduction 
in Duties— Classes— Acts op 1846 and 1857. 

1. Under the tariff act of July 30th, 1846 (9 
Stat. 46), colored hosiery, consisting of gloves, 
stockings, and the like, composed wholly of cot- 
ton, sometimes colored in the piece, and some- 
times in the yarn, before being made up or man- 
ufactured, and either printed, painted, or dyed, 
was classed under schedule E, as "caps, gloves, 
leggins, mits, socks, stockings, wove shirts and 
drawers, made on frames, composed wholly of 
cotton, worn by men, women, and children," 
and subject to a duty of 20 per cent, ad valorem. 
The 1st section of the tariff act of March 3, 
1S57 (11 Stat. 192), reduced the duty upon ar- 
ticles in schedule E of the act of 1846, to 15 
per cent., "with such exceptions as are herein- 
after made." The 2d section provided, that 
"all manufactures composed wholly of cotton, 
which are bleached, printed, painted, or dyed, 
&c.,*' should be transferred to schedule in 
the act of 1846, which schedule was, under that 
act. subject to 30 per cent, duty, but was re- 
duced, by the act of 1857, to 24 per cent.: Meld, 
that the colored hosiery was transferred by the 
act of 1857 to schedule C in the act of 1846, 
and was subject to 24 per cent, duty, and did not 
remain under schedule E of the act of 1846, so 
as to be subject to only 15 per cent. duty. 

[Cited in Cochran v. Schell, 107 U. S. 621, 2 
Sup. Ct, 305; He Certain Merchandise, 64 
Fed. 579J 

2. It seems that, under the 5th section of the 
act of 1857, an importer cannot institute a suit 
against a eollectoi, to recover an excess of duty, 
or a penalty paid for alleged undervaluation, 
without having first appealed to the secretary of 
the treasury according to the requirements of 
that section. 

3. Where goods are entered at too low a rate 
of duty, and are warehoused and the duty se- 
cured, the collector has a right, when the goods 
are withdrawn froja warehouse, to exact the 
higher and proper rate of duty. 

This was an action [by Joseph. W. Reimer 
and others] against [Augustus Schell] the 
collector of the port of New York, to recover 
back an excess of duties paid under protest. 

i [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



John S. McCulloh, for plaintiff. 
Theodore Sedgwick (Disk Atty.), for de- 
fendant. 

NELSON, Circuit Justice. The question 
in this case, and nine others, arises under 
the tariff act of March 3d, 1857 (LI Stat. 192). 
The goods, the duties upon which are in con- 
troversy, are colored hosiery, composed 
wholly of cotton, consisting of gloves, stock- 
ings, and the like. Cotton hosiery is said to 
be divided into bleached, unbleached, and 
colored. The article is sometimes colored in 
the piece, and sometimes in the yarn, before 
being made up or manufactured. All col- 
ored cotton hosiery is either printed, paint- 
ed, or dyed. Unbleached goods are the 
brown goods which have not gone through 
the process of bleaching, and are not usually 
colored. 

Under the tariff act of July 30, 1846 (9 Stat. 
46), the goods in question were classed under 
schedule E, as follows: "Caps, gloves, leg- 
gins, mits, socks, stockings, wove shirts and 
drawers, made on frames, composed wholly 
of cotton, worn by men, women and chil- 
dren," and were subject to a duty of twenty 
per cent, ad valorem. The first section of 
the tariff act of March 3, 1857, reduced the 
duty upon articles in schedule E of the act 
of 1846, to fifteen per cent., "with such ex- 
ceptions as are hereinafter made." The sec- 
ond section provided, that "all manufactures 
composed wholly of cotton, which are bleach- 
ed, printed, painted, or dyed, &e," shall 
be transferred to schedule C in the act of 
1846, which schedule was, under that act, 
subject to a duty of thirty per cent, but was 
reduced, by the act of 1857, to twenty-four 
per cent. The controversy here is, there- 
fore, whether the goods in question are sub- 
ject to a duty of fifteen, or of twenty-four 
per cent. It is claimed on the part of the 
importers that the goods remain under sched- 
ule E. of the act of 1846, and are, of course, 
subject only to the reduced rate of duty of 
fifteen per cent.; while the government 
claim that they have been transferred, by 
the language used in the second section of 
the act of 1857, to schedule C, and are, there- 
fore, subject to the twenty-four per cent, 
duty. I think the latter the sounder con- 
struction of the act. The goods fall directly 
within the description, "all manufactures 
composed wholly of cotton, which are bleach- 
ed, printed, painted, or dyed." The legis- 
lature designates the articles by special de- 
scription, as contradistinguished from a des- 
ignation by a commercial name; and the 
proper inquiry is as to their qualities and 
characteristics, with a view to ascertain if 
they come within the description. If they 
do, no argument can take them out of the 
rate of duty which has been imposed. 

It is said that there are various manufac- 
tures composed wholly of cotton, bleached, 
printed, painted, or dyed, other than cotton 
hosiery, such as muslins, lawns, calicoes, 
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velvets, handkerchiefs, &c, to which the 
clause applies; and such is the proof in 
the case. But, if the hosiery in question 
comes equally within the description, I see 
no reason for distinguishing these goods 
from those above referred to, and which it 
is admitted fall within the section. 

It is argued, also, that the addition, in 
the particular enumeration of the articles in 
schedule E of the act of 1816, of the words 
"made on frames," and "worn by men, wo- 
men, and children," restrains the second sec- 
tion of the act of 1857 from an operation and 
effect that would comprehend any one arti- 
cle found in the enumeration. I think not. 
If the subsequent amendatory act adopts 
language' that embraces any one or all of 
the articles enumerated, it must prevail, and 
be regarded as changing the law. The first 
section of the act of 1837, which reduced the 
rate of duty upon goods under schedule E 
in the act of 1846, contemplated exceptions 
to the general reduction of the rate, and 
therefore added, "with such exceptions as 
are hereinafter made." These exceptions 
are found in the next section, and the very 
first is the one in question, "all manufac- 
tures composed wholly of cotton, which are 
bleached, printed, painted, or dyed," which 
articles, as thus described, under whatever 
schedule arranged in the act of 1846, are 
transferred to schedule C, and subjected to 
a duty of twenty-four per cent. The section 
goes on, and in this way makes many other 
exceptions. The first one, as I have said, 
embraces, in terms, the goods in controversy. 

Some question is made as it respects the 
powers of the secretary of the treasury, un- 
der the act of 1857, over rates of duty. I 
do not deem it important, in this case, to 
look into that question. I must say, how- 
ever, that, under the fifth section of the act 
of 1857, I do not see that the importer is 
competent to institute a suit against the col- 
lector to recover an excess of duty or a pen- 
alty paid for alleged undervaluation, with- 
out having first appealed to the secretary, 
according to the requirements of that sec- 
tion, and must then bring his suit within the 
time limited. 

In some of these cases, the goods were at 
first admitted at the rate of fifteen per cent, 
duty, and sent to the warehouse, and the 
duty secured according to law; and, when 
the goods were afterwards withdrawn, the 
duty was raised to the twenty-four per cent. 
This is supposed to be illegal. But the mis- 
take of the collector in not charging the 
proper rate of duty, did not disable the gov- 
ernment from collecting the legal rate, nor 
the collector from correcting his error, nor 
did the mistake release the importers from 
an obligation imposed by law; and, as the 
collector had the means of enforcing the 
payment of the legal rate, it was his duty 
to exact it before he parted with the goods. 
Even if he had parted with them without 
the payment of the duty, the importer would 
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have been liable to an action by the govern- 
ment to recover them. 

It is said that, in some of the cases, the 
duty of twenty-four per cent, was imposed 
upon a small quantity of hosiery which was 
unbleached. If this be so, the collector must 
return the excess, under the arrangement 
by the counsel. . In looking through the sev- 
eral cases, however, I find that the only ap- 
peals to the secretary were in cases of ho- 
siery bleached; and I infer, therefore, that 
no question was made in respect to the un- 
bleached articles. 



Case No. 11,677. 

In re REIN. 

[8 Ben. 188.] i 

District Court, S. D. New York. July, 1875. 

Taxing Marshal's Fees— Power of Standing 
Auditor. 

A marshal's bill of costs had been taxed by 
the standing auditor of the court, and the regis- 
ter was applied to to countersign the assignee's 
check for its payment, which he declined to do: 
Mdd, that the standing auditor had no power to 
tax the bill, and the taxation must go for noth- 
ing. 

[In the matter of Philip Rein, a bankrupt.] 
The register in this case certified to the 
court that he had been applied to, to coun- 
tersign the assignee's check for the payment 
of the marshal's bill of costs, which had been 
taxed by the standing auditor, on April 5th, 
1875, and that he had declined to counter- 
sign the cheek, being of the opinion that the 
auditor had no power to tax the bilL 

BLATCHFORD, District Judge. I concur 
in opinion with the register, that' the stand- 
ing auditor had no jurisdiction to tax this 
bill. The taxation, therefore, must go for 
nothing. 

[For subsequent proceedings in this litigation, 
see Case No. 11,678.] 



Case Ho. 11,678. 

In re REIN. 

[8 Ben. 384; i 13 N. B. R. 551.] 

District Court, S. D. New York. Feb., 1876. 

Bankruptcy — Marshal's Costs — Taxation — 
Consent op Assignee. 

The marshal filed with the clerk for taxation 
a statement of his fees under general order No. 
30, amounting to $441.35, accompanied by an 
affidavit of a deputy marshal that the services 
charged for were performed and the expenses 
charged were oaid and were just and warrant- 
able. The assignee in bankruptcy had notice 
and consented in writing that the bill be taxed 
at $391.50, and the clerk taxed it at that 
amount. The assignee drew a cheque in favor 

i [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprinted 
by permission.] 
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of the marshal for that amount, which the reg- 
ister refused to countersign, certifying, under 
the order of the court, as a reason therefor, 
that, as he would be afterwards charged with 
the duty, under section 4998, of auditing the as- 
signee's accounts, he would then have the right 
to examine the items of the bill taxed, and that 
he thought some of the items, which must have 
been allowed, were not properly allowable: 
Held, that the consent of the assignee was a suf- 
ficient ground for the clerk's taxation, and that 
such taxation was conclusive as against the 
marshal and the assignee (there having been no 
exception +o the taxation, and there being no 
suspicion as to the good faith of it), so far as 
to entitle the maishal to have the cheque coun- 
tersigned. 

2 [The marshal presented to the clerk the 
following bill for taxation, to wit: 

[Amended Bill of Fees of Oliver Fiske, U. S. 
Marshal. 
1874. 
Nov. 6. Serving provisional warrant, 

and mileage $ 2 20 

" 14. Serving warrant of seizure, 

and mileage 2 20 

Serving 50 notices of one 
meeting, at 10c 5 00 

Copies of notices to newspa- 
pers 100 

Affidavit 25 

Paid for publishing notice of 
first meeting 9 75 

Paid George Turney, for 
services as keeper 20 days, 
at $2.50 50 00 

Paid George Turney, labor in 
pa c k i n g and removing 
goods, 26 hours, at 40c. .. 10 40 

Paid Lawrence O'Brien, for 
labor, etc., 26 hours, at 40c. 10 40 

Paid Wm. Thomson, for pa- 
per and twine 3 70 

Paid Robert Johnson, for 
packing-cases 4 50 

Paid Frank Manchester, for 
labor '2.4: hours, at 40 cents. 9 60 

Paid Frank Manchester, 
services as porter 3 weeks, 
at $7.00 21 00 

Paid E. MeEntee, for stor- 
age 12 00 

Paid E. O. Murphy, cartman 7 00 

" D. M. Poinier 7 00 

" The Safe Deposit Co., 
of New York 10 00 

Paid George H. Holmes, for 
labor and services 12 50 

Paid Lawrence O'Brien, 
keeper, 5 days, at $2.50. .. 12 50 

Paid James Turney, for 
services 100 00 

Paid James Turney, for ex- 
penses 2 00 

Commissions on value of 
property, $500, at 1 per 
cent 5 00 

Commissions on value of 
property, $9,500, at ^ per 
eent 47 50 

Commissions on disburse- 
ments, $282.35 5 65 

Allowance for taking inven- 
tory, 51 hours, at $1.00. .. 51 00 

Allowance for 114 folios of 
inventory, at 20c 22 80 

Allowance for copy of inven- 
tory, at 10c 11 40 

Clerks, for taxation, filing or- 
ders, etc 5 00 

$441 35 
2 [From 13 N. B. R. 551.] 



[Appended to the bill was the following 
consent, to wit: 

["I consent that the above bill be taxed at 
§391 50/ 100 , November 19, 1875. 

["Matthew V. Cable, 
["Assignee of Philip Rein." 

[At the foot of this consent is the clerk's 
taxation, in the words and figures following: 

["Bill of costs taxed at $391 co/ 100 , No- 
vember 19, 1875. Geo. F. Betts, Clerk." 

[The marshal then requested the register 
to countersign a cheek for the amount so al- 
lowed, but this request was refused. The 
question was then certified to court. In the 
certificate the register uses the following lan- 
guage, to wit: 

[By I. T. WILLIAMS, Register: 

[The statute remains. It still imperative- 
ly requires the register to audit the accounts 
of the assignee. The fact that the clerk 
has fixed the amount of this item (mar- 
shal's fees) of the assignee's final account, by 
taxation, at three hundred and ninety-one 
dollars and fifty cents, under general order 
30, cannot have the effect to repeal that pro- 
vision of the act, but must be construed in 
subjection to that provision. Undoubtedly, 
in most cases of this kind, the provision of 
the act and general order may stand together 
and be construed in harmony the one with 
the other; but in this ease the order itself 
expressly prohibits the clerk from taxing 
most of the items of this bill. Is it possi- 
ble to say that a register, acting under the 
provisions of the act above referred to, upon 
the final audit of the assignee's account, can 
overrule an objection taken by a creditor to 
the effect that most of the items of this bill 
are expressly forbidden to be allowed by the 
elerk, in this same 30th general order? If 
the precedent sought to be established by the 
judgment of the court in this case shall suc- 
ceed, what legal obstacle can prevent any 
assignee from bestowing hj stipulation, like 
that above referred to, upon the marshal, the 
last shilling of the largest estate. The cred- 
itors are not entitled to notice of taxation be- 
fore the clerk, and can have no knowledge of 
the assignee's disbursement of the fund till 
the meeting before the register, for final 
audit of his accounts— generally a period of a 
year, and sometimes, in cases of severe liti- 
gation, of several years, after the taxation 
and payment of the marshal's fees. It would 
then, generally, be too late for a creditor to 
review such taxation. Beside, what a farce 
would be the statutory provision for audit- 
ing the assignee's accounts in the presence of 
the creditors, if the marshal's fees— which 
frequently embrace the greater part of the 
entire expenses of administering the bank- 
rupt's estate— were excluded from that audit. 
Here were 'fifteen items, amounting to three 
hundred and thirty-nine dollars and eight 
cents, which, if taxable at all, are allowable 
only as "actual disbursements," which, in 
any view, are not subject to the provisions of 
general order 30, which is in these words: 
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"No other allowance to be made for custody 
of property, except for actual disbursements, 
which shall, in all cases, be passed upon by 
the court" Although the word "court" often 
includes the register, it nowhere includes the 
clerk— in this general order it is used in con- 
tradistinction to the clerk. 

[It is, perhaps, proper to suggest that the 
words, "reserving to any party interested ex- 
ceptions to the bill as taxed, which shall be 
decided by the court," in general order 30, 
may be construed as reserving to creditors 
from the operation of the previous words 
("which taxation shall be conclusive") the 
right to object, at a final meeting, "to the bill 
as taxed." And this suggestion derives force 
from the fact that that is the time fixed for 
them to be heard, and the only time they have 
an opportunity of being heard. This case 
shows that the assignee alone is entitled to 
be heard, for it was alone upon his stipula- 
tion that the amount was taxed. An objec- 
tion of that character ought certainly to be 
cognizable by the register, under the provi- 
sion of the act requiring him to audit the last 
accounts of the assignee. But, whatever be 
the language of the general order, the well- 
established rules of statutory construction 
forbid it to be construed so as to virtually 
abrogate the provisions of the statute. No 
power to do that has been conferred upon the 
justices. 

[I again certify and submit to the court 
that I am entitled to be allowed for services 
herein, ten dollars for this certificate, in ad- 
dition to the sum of thirty dollars, claimed 
In my certificate herein, bearing date Decem- 
ber 18, 1875, and to have the same or such 
other sum as I may be by law entitled to de- 
clared a lien upon, and first payable out of 
any sum that may be payable from this es- 
tate to the marshal.] 2 

BLATCHFORD, District Judge. In this 
case, the marshal, under an order of the court 
made to that end, presented to and filed with 
the clerk for taxation, a statement of his 
fees, under general order No. 30, containing 
28 items, amounting in the aggregate to 
?M1.35. It was accompanied by an affidavit 
of a deputy marshal as to certain particular 
items, and to the effect that all the services 
charged for in the bill were actually per- 
formed, as therein stated, and that all the 
expenses charged in it were actually . and 
necessarily incurred and paid by the mar- 
shal, and are just and reasonable- The as- 
signee in bankruptcy had notice, and there- 
upon consented in writing that the bill be 
taxed at $391.50, and the clerk taxed it at 
that amount. The assignee drew a cheque 
for the amount to the order of the marshal, 
which cheque the register in charge declined 
to countersign. The register, in compliance 
with an order of the court, has certified his 
reasons for so declining and his reasons why 

2 [From 13 N. B. R. 551.] 



the judge should not countersign the cheque. 

General order No. 30 provides that the 
"clerk shall tax each fee-bill, allowing none 
but such as are provided for by these rules, 
which taxation shall be conclusive, reserving 
to any party interested exceptions to the bills 
as taxed, which shall be decided by the 
court." 

The register certifies as a reason for his 
not countersigning the cheque, that as he 
will hereafter be charged with the duty, un- 
der section 4998, of auditing the accounts of 
the assignee, when presented at a meeting of 
creditors held under section 5092 or section 
5093, he will then have the right to examine 
the items of the bill taxed by the clerk, and 
determine whether they are properly allow- 
able against the estate, so far as the $391.50 
taxed embraces them; that he is of opinion 
that some of the items in the bill, which 
must have been allowed as part of the $391.50, 
are items not provided .for by statute or 
rule, within the provisions of general order 
No. 30, and, therefore, items which the clerk 
had no power to allow, on taxation; that it 
cannot be told, from the taxed bill, what 
items the clerk allowed, as he merely taxed 
the bill at the gross sum named by the as- 
signee in his written consent; that neither 
the register nor the judge ought, by counter- 
signing the cheque now, to do an act which 
may deprive the register of the right to 
hereafter audit the bill and its items, as part 
of the accounts of the assignee, and thus put 
the estate, if the bill should be audited at a 
less amount than that at which it has been 
taxed by the clerk, to the expense of recover- 
ing back from the marshal, the amount over- 
paid: and that the provision of genei-al order 
No. 30, that the taxation by the clerk shall 
be conclusive, cannot deprive the register of 
the power of auditing the accounts of the as- 
signee, given by the statute. 

As respects the marshal and his bill, the 
assignee represents the bankrupt and his es- 
tate and the creditors interested in it. When 
the marshal has concluded the rendering of 
his services and desires to have his bill tax- 
ed, so that it may be paid, it is proper that 
it should be taxed, if there be an assignee, 
without awaiting the presentation of the as- 
signee's final account, which may be long de- 
layed. In such case, notice of taxation is 
properly given to the assignee, and it is not 
necessary to give such notice to creditors. It 
is the duty of the assignee to examine the 
bill, and if, on such examination, he is satis- 
fied that the bill is lawfully taxable at a 
certain amount, he has the right to consent 
to its being taxed at that amount. < Such con- 
sent is a sufficient warrant for the taxing of 
the bill by the clerk at that amount. The 
provision in general order No. 30, that the 
clerk shall, in taxing any bill thereunder, al- 
low no items or fees but such as are pro- 
vided for by the general orders, imposes upon 
the clerk no other or greater duty than if 
such provision were not in the general or- 
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der. Every taxing officer is, by virtue of his 
general duty, required not to allow, as tax- 
able, any items but such as the law pre- 
scribes and allows. But it is the universal 
practice that a party to a proceeding in a 
court of justice may bind himself and those 
he represents by a consent, which the judge 
or officer may properly adopt as a basis of 
action, as against the party so consenting and 
in favor of the other party, where the con- 
sent goes merely to the course of proceeding 
and not to jurisdiction. The question as to 
what items should be allowed is not a ques- 
tion of jurisdiction. When the taxation is 
made, it is conclusive as respects the mar- 
shal and the assignee, for the present, at 
least, and as respects such present taxation, 
unless either of them excepts to the taxation. 
The marshal is not bound to do anything 
more, or to await the auditing of the accounts 
of the assignee, before becoming entitled to 
receive the amount of his bill as taxed, un- 
less it be shown to the court that there is 
some fraud or bad faith on the part of the 
marshal or of the assignee. The bill is taxed 
at $49.85 less than the sum at which it is 
made out. I must conclude that, on an ex- 
amination of it, the assignee came to the 
conclusion that the taxable items in it 
amounted to as much as the sum to whieh 
he consented. I cannot see on the face of 
the bill any evidence of any fraud or bad 
faith on' the part of any person. Of the 
$441.35 charged in the bill, $153.75 is for 
various items of services by the marshal in 
serving warrants and notices and in taking 
an inventory and for commissions, and $272.- 
60 is for disbursements in and about the cus- 
tody of the property, and $ 15.00 is for other 
disbursements. The affidavit covers the per- 
forming of the services and the making of 
the disbursements. By general order No. 30, 
and thfe statutes in force, it is provided that 
there shall be certain fees for the services 
of the marshal in the custody of property, 
whieh fees may extend, in certain cases, to 
an allowance by the hour for the taking of 
an inventory, and to allowances by the folio 
for the inventory and for a copy of it, and to 
commissions on the value of property and on 
disbursements; and that, besides this, actual 
'disbursements in the custody of property 
may be allowed, "which shall in all cases 
be passed upon by the court" Where the 
disbursements are set out in the bill of fees, 
and are verified by affidavit, as in this case, 
presented to the taxing officer, and are as- 
sented to by the assignee, they are passed 
upon by the court, for the purposes of the 
taxation, if the taxing officer taxes them. 
The disbursement of §100 charged as paid to 
James Turney, the deputy marshal, for serv- 
ices, seems in effect to have been reduced 
to $50, which would be for 20 days at $2.50 
a day. A disbursement of $50 is charged in 
respect of George Turney, as keeper, for 20 
days at $2.50 per day. The affidavit of James 
Turney sets forth that he took possession of 



the property November 6th, and besides pla- 
cing George Turney in charge of it as a 
keeper, remained in charge of it until No- 
vember 25th. The other disbursements in 
respect of custody of property are for labor, 
paper, twine, packing cases, services of por- 
ter, storage, cartman, use of safe, another 
keeper for 5 days, and some small expenses. 
I see nothing in all this to raise any suspi- 
cion of the good faith of the taxation. 

How far this taxation may be conclusive 
hereafter, on the auditing of the assignee's 
accounts, it is not necessary now to decide. 
It is conclusive for the present to entitle the 
marshal to have the cheque countersigned. 
If the cheque shall not be countersigned by 
the register within five days after the pres- 
entation to the register of a copy of an or- 
der to be entered hereon, the judge will 
countersign it, on proof of such presentation 
and that the cheque has not been counter- 
signed. 

I do not see that the register has any lien 
on the moneys in the hands of the assignee, 
and whieh may be paid out to the marshal 
on the cheque in question, for the services 
of the register in making the certificates 
which he has made in this case. 

[For prior proceedings in this litigation, see 
Case No. 11,677.] 
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REINAOH v. ATLANTIC & GREAT WEST. 



R. CO. 

[See 58 Fed. 33.] 

Case Wo. 11,679. 

The REINDEER. 
[See Case No. 16,145.] 



Case Mb. 11,680. 

The REINDEER, 

[Blatchf. Pr. Cas. 241.] i 

District Court, S. D. New York. Oct, 1862. 

Prize — Violation op Blockade. 

Vessel and cargo condemned as enemy proper- 
ty. 

In admiralty. 

BETTS, District Judge. This vessel and 
cargo were captured, July 15, 1S62, in Aran- 
sas Bay, Texas, by the United States bark Ar- 
thur. The cargo was transmitted to this port 
for adjudication, and the marshal returns to 
the monition which, was issued on filing a li- 
bel against the prize October 1, 1862, that it 
was served by attaching the cargo and deliv- 
ering the vessel to the United States govern- 
ment October 21, 1862. The vessel and car- 
go were owned by residents in Texas, and 

i [Reported by Samuel Blatchford, Esq.] 
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were captured in Aransas Bay- Due proc- 
lamation and default were made on the re- 
turn of the monition, and no claim or answer 
has been interposed. There must be judg- 
ment of condemnation by default against ves- 
sel and cargo, and for their confiscation as en- 
emy property. 



Case No. 11,681. 

. The REINDEER. 

[Blatchf. Pr. Cas. 330.] * 

District Court, S. D. New York. March 17, 

1863. 

Prize— Violation of Blockade. 

Vessel and cargo condemned as enemy proper- 
ty, and for a violation of the blockade. 

In admiralty. 

BETTS, District Judge. The above vessel 
and cargo were captured in the Gulf of Mex- 
ico, September 17, 1862, by the United States 
bark William G. Anderson, as prize, and put 
in charge of a prize-master, and ordered to 
this port for adjudication. On her passage to 
this place a survey was had upon the vessel 
at Key West, and, she being adjudged there-- 
by to be unseaworthy, she was appropriated 
to the use of the United States, and her car- 
go was remitted here, and was arrested by 
the marshal, on due process of attachment in 
this suit, which was returned as served, and 
filed in court February 10, 1863. The libel 
in -the cause, filed January 19, 1S63, alleges 
the vessel and cargo to be prize of war. No 
claim or answer was interposed in the suit, 
and on the 17th of February a decree by de- 
fault was duly made in the case. On the 
part of the libellants a consent in writing 
was given and filed, February 23, 1863, that 
73,533 pounds of cotton, parcel of the cargo, 
or its proceeds in court, if sold, should be re- 
mitted to James Millinger, or his agents or -at- 
torney; upon which consent, a decree or or- 
der to that effect was duly made and entered 
in court on the 27th of February thereafter. 

The testimony of the master, taken in pre- 
paratorio, proves that the vessel and cargo 
were owned by residents of the Confederate 
States, and that she sailed under the Confed- 
erate flag, and under a clearance and a pass 
from Confederate authorities, and was cap- 
tured the day after she sailed from Galves- 
ton. She was consigned to Havana. She 
was built in Texas or Louisiana, and named 
the "Jefferson Davis." The master altered 
her name to the Reindeer before commencing 
this voyage. No papers were found on board 
of the vessel when she was taken possession 
of on capture. There is no ground for ques- 
tion, on the proof, that the vessel and cargo 

i [Reported by Samuel Blatchford, Esq.] 
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were enemy property, and that she sailed 
from Galveston with design to violate the 
blockade then imposed upon that port. De- 
cree of condemnation accordingly. 



REINDEER, The (UNITED STATES v.). 
See Cases Nos. 16,144 and 16,145. 



Case Kb. 11,683. 

REINHART v. ORME et al. 

[1 Cranch, C. C. 244.] i 

Circuit ' Court, District of Columbia. July 
' Term, 1805. 

Guardian— Ad Litem. 

If infants are brought into court, a guardian 
ad litem may be appointed without a commis- 
sion. 

In equity. 

Infants were brought in, and the court ap- 
pointed a guardian ad litem, without issuing 
a commission. 

Decree for a conveyance by consent. 
Quaere. 



REINTZEL (CRAIG v.). See Case No. 3,336. 



Case Wo. 11,683. 

REINTZEL v. MORGAN. 

[2 Cranch, C. C. 20.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1810.2 

Pleading at Law — Special Count — Notes — 
Action against Maker. 
The payee of a promissory note, who has 
passed it away, and been obliged by his indorse- 
ment, to take it up, may recov.er the money from 
the maker, upon a special count. 

The jury found a general verdict. The de- 
fendant's counsel, Mr. Key, moved in arrest 
of judgment, because, as he supposed, one 
of the counts was bad. The count was spe- 
cial, and stated that Morgan made his note 
to Reintzel or order, who indorsed it to the 
Bank of the United States; that the note 
was duly protested for non-payment, and 
that Reintzel was, by his indorsement and 
consequent liability, obliged to pay it, and 
did pay it, &c. All this was averred in the 
most formal manner, with all the circum- 
stances of time and place, &c. 

THE COURT (FITZHUGH, Circuit Judge, 
contra) overruled the motion, and rendered 
judgment for the plaintiff, which was af- 
firmed by the supreme court of the United 
States. 7 Cranch [11 U. S.] 273. 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
2 [Affirmed in 7 Cranch (11 U. S.) 273.] 
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REINTZEL (PEIRCE v.). See Case No. 10,- 
908. 

REINTZELL (ROBERTS v.). See Case No. 
11,911. 



Case No. 11,684. 

In re REIS. 

[3 Woods, 18.] i 

Circuit Court, D. Louisiana. Nov. Term, 1876. 

Landlord and Tenant — Lien fob Rent — Loss 
bt Fibe — Bankruptcy. 

In Louisiana the privilege of a landlord for 
rent, upon the goods of his tenant, is lost by 
their destruction by fire, and does not attach to 
the insuiance money. 

[Appeal from the district court of the 
United States for the district of Louisiana.] 

This was a contest between two creditors 
of the bankrupt. The only assets of the 
bankrupt estate were about $1,000 in cash 
in the hands of the assignee, being the insur- 
ance received on certain goods and chattels 
which had been the property of the bank- 
rupt, and had been destroyed by fire. Pohl- 
man, one of the creditors, claimed to have a 
privilege on the fund by reason of the faet 
that he had been subrogated to the lien of 
the landlord of [Frederick] Reis upon the 
goods destroyed, which had - been in the 
leased premises. The other creditor, Ber- 
thel, claimed by virtue of an attachment is- 
sued more than four months before Reis had 
been adjudicated a bankrupt, and by virtue 
of which the insurance money had been 
seized. 

J. Tharpe, for Pohlman. 
Messrs. A. Sambola and P. A. Dueros, Jr., 
for Berthel. 

"WOODS, Circuit Judge. If Pohlman has 
any lien at all, it is the elder and therefore 
the better one. The controversy turns upon 
the question whether Pohlman has any lien 
at all upon the fund. And this presents the 
question whether the lien of the landlord 
upon the goods of his tenant remains after 
the goods are destroyed by fire and then at- 
taches to the insurance money. The juris- 
prudence of this state does not sanction such 
an idea. The lien and privilege is lost by the 
destruction of the property. Civ. Code, art. 
3277; Thayer v. Goodale, 4 La. 221; Eymar 
v. Lawrence, 8 La. 42; Slark v. Broom, 
7 La. Ann. 337. Such is also the rule of the 
French law. 4 Trop. Piiv. & Mort. Nos. 889, 
890; 20 Duranton, No. 328. 

As Pohlman has lost his privilege by rea- 
son of the destruction of the property on 
which it rested, the claim of Berthel to pri- 
ority of payment must be allowed. Decree 
of the district court affirmed. 

i [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission^ 



Case "No. 11,685. 

REISER v. PARKER. 

[1 Lowell, 262.] i 

Circuit Court, D. Massachusetts. May Term, 
1868. 

Judgment — Foreign Monet — Measure of Dam- 
ages—Rate of Exchange. 

1. In an action here to recover a> certain num^ 
ber of pounds sterling payable in London, the 
measure of damages is the intrinsic value of 
the pounds measured in our dollars, which the 
evidence showed to be very nearly $4.86 to the 
pound. 

2. Whether the rate of exchange can be 're- 
garded, qusere. 

3. The cases on the subject of allowing the 
rate of exchange considered. 

4. The constitutionality of the legal tender 
acts was not considered, because that point 
would be more properly raised when the judg- 
ment was to be paid or collected. 

Assumpsit by [Benedict Reiser] a resident 
of London, England [against F. E. Parker, 
administrator], to recover a balance of ac- 
count of £849 6s. for goods sold. The case 
was submitted to the court, without a jury, 
and most of the facts were agreed in writing. 
Upon the rate of exchange at different times 
evidence was taken. The date of the writ, 
15 September, 1864, was agreed to be the 
day of the breaeh by non-payment At that 
time the pound was worth in United States 
treasury notes about eleven dollars, and at 
the time of the hearing it was worth about 
six dollars and sixty-four cents. According 
to the course of dealing between the plain- 
tiff and the defendant's intestate, who was 
a resident of Boston, the money would have 
been remitted to London if he had lived. 
The question for the court was the amount 
for which judgment should be entered. 

R. D. Smith, for plaintiff. 

R. T. Paine, Jr., for defendant 

LOWELL, District Judge. The decided 
cases and the principles of law and of the 
theory and practice of exchange which bear 
upon the case, haye been carefully and ably 
presented to us in the arguments of counsel, 
to which we must admit our great obligation. 
The plaintiff contends that we must treat 
the pound sterling as merchandise and as- 
sess its value, at the time of the breach, in 
the most usual currency of this country, ac- 
cording to the judgment in Essex Co. v. Pa- 
cific Mills, 14 Allen, 389; or, if not, that we 
must assess his damages according to the 
rate of exchange reckoned in currency. The 
defendant insists that we must give the real 
par of exchange in all cases. He contends, 
besides, that the legal tender acts are uncon- 
stitutional, and so the assessment must "be in 
gold. 

The question whether in an action for a 

i [Reported by Hon, John Lowell, LL. D.. Dis- 
trict Judge, and here reprinted by permission.] 
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debt payable in another state or country, not 
being a bill of exchange, the damages are to 
be so assessed as to give the rate of exchange 
prevailing in the country where the suit is 
brought, has been decided differently by 
different courts. The cases cited, or which 
we have found in favor of the allowance, are 
Smith v. Shaw [Case No. 13,107]; Cropper 
v. Nelson [Id. 3,417]; Lee v. Wilcocks, 5 Serg. 
& R. 48; Scott v. Bevan, 2 Barn. & Adol. 
78; Delegal v. Naylor, 7 Bing. 460. Mr. 
Justice Story and Chancellor Kent have 
expressed their opinions in favor of this 
rule: Story, Confl. Laws, §§ 308-312; Grant 
v. Healey [Case No. 5,696]; 3 Kent, Comm. 
(5th Ed.) 117, note a;, and see Cash v. Ken- 
nion, 11 Ves. 314. 

On the other hand, it has been held that 
the par of exchange ought to be considered, 
without regard to the cost of remittance or 
the balance of trade, in the following eases: 
Martin v. Franklin, 4 Johns. 124; Scofield 
v. Day, 20 Johns. 102; Adams v. Cordis, 8 
Pick. 260; Alcock v. Hopkins, 6 Gush. 484; 
Burgess v. Alliance Ins. Co., 10 Allen, 228; 
Weed v. Miller [Case No. 17,346]'; Cockerell 
v. Barber, 16 Ves. 461. 

The argument in favor of allowing the 
rate of exchange is that the plaintiff is en- 
titled to have his money at the place agreed 
on. Against it, the reply is that the court 
can award only the debt due, and eannot in- 
quire what the plaintiff intends to do with 
his money after he receives it, and cannot 
fix by its decree the day when he shall re- 
ceive it. We do not make a careful exam- 
ination of the arguments, or of the author- 
ities, because in the present case the evi- 
dence is that exchange reckoned in gold 
was at par on the day to which most of the 
evidence was addressed, that is the day of 
the date of the writ, meaning by par the 
actual value of the pound at our mint, or 
§4.86; and the only witness who gives the 
value at the time of the hearing, gives a va- 
riation of less than two cents in a pound 
from the real par. And it is to be observed 
that the courts which adhere most firmly to 
the rule of the par of exchange, have mod- 
ified their views to meet the objections of 
Judge Story and Chancellor Kent, and now 
award the actual par, or §4.86, and not the 
mere nominal and obsolete par of $4.44, 
which they originally adopted (Bush v^ Bald- 
rey, 11 Allen, 369; Swanson v. Cooke, 45 
Barb. 574); and thus agree to the correct- 
ness of the rule laid down in section 309 of 
the Conflict of Laws, that they are to "allow 
that sum in the currency of the country 
where the suit is brought which should ap- 
proximate most nearly to the amount to 
which the party is entitled in the country 
where the debt is payable, calculated by the 
real par and not the nominal par of ex- 
change, " so that the only dispute now re- 
maining is whether the fluctuations arising 
from the course of trade, which between 
England and this country, when both coun- 
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tries are trading on a gold basis, are com- 
paratively insignificant, shall be regarded. 

But in this case, as we have said, the evi- 
dence is that exchange reckoned in gold was 
at QYz to 9% above the nominal par," which 
is equivalent to the real par of $4.86, so 
that the question for us is whether the plain- 
tiff is to be allowed §4.86, or about $11.00 
for each pound sterling due him, that is 
whether his damages are to be reckoned in 
gold or in paper. If not assessable at the 
high rate which prevailed at the date of the 
writ, the plaintiff would still contend for 
such an assessment as will now procure him 
£849 6s., say at- from §6.67 to $7.00 to the 
pound. 

The difficulty in the ease arises out of the 
fact that we have two currencies, one of 
which unfortunately does not possess the 
steadiness of value which is the first requi- 
site for the standard of other values. In 
this case, for example, if the pound is 
reckoned in paper at the date of the breach, 
the plaintiff will now obtain about thirteen 
hundred pounds in gold for the eight hun- 
dred and fifty pounds due him; while, on 
the other hand, if his debt shall be reck- 
oned in gold and paid in paper at its pres- 
ent value, he will receive only about £600 for 
the same debt. Exact justiee, if we could 
administer it, would seem to be met by or- 
dering him to receive an approved bill of 
exchange for £849 6s. and interest, or such 
a sum of money as on the day of payment, 
if we could foretell it, would buy such a bill. 
As we can neither oblige the defendant to 
give- nor the plaintiff to receive a bill of 
exchange, we must reckon his damages in 
our money. 

And it seems to us that the only safe rule 
is to compare the pound and the dollar in 
a case of this kind upon a gold basis. This 
is the rule adopted in Hussey v. Farlow, 9 
Allen, 263; Bush v. Baldrey, 11 Allen, 369; 
Swanson v. Cooke, 45 Barb. 574; The Pat- 
rick Henry [Case No. 10,S05] (Dist. Ct S. 
Dist. N. Y., July, 1867; Shipman, J.). The 
pound sterling has always been treated as 
money here, though foreign money, as a 
standard of value and not as a commodity. 
Up to 1857 it was a legal tender in the pay- 
ment of debts, and its value is still fixed by 
law for estimates at the custom house and 
for payments -by and to the treasury. Stat- 
ute 27th July, 1842 (5' Stat. 496). Its value 
has a known and precise relation to that of 
our coin, so much so as to have become a 
question for the court rather than the jury* 
but it has none to our paper, because the 
latter is constantly fluctuating. We think 
it would be unsafe, and on the whole likely 
to work injustice, if this value were to be 
considered an open question in each case. 
The evidence is that the persons who deal 
in remittances almost always make their 
quotations in gold. They have found that to 
be the only safe and prudent course, and 
we find it so. 
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This is not a contract to deliver foreign 
coin here at a certain day, and there is no 
presumption of law or faet that a creditor in 
England having an open account with a per- 
son here for goods sold,, would, on the day 
it became due by demand of payment, remit 
to himself in England if the debtor failed to 
do so. His damages are the amount of his 
debt, and not what the debtor might then 
have been obliged to pay in a depreciated 
currency to liquidate it. We know that, in 
fact, the pound has not changed its value, 
but has only seemed to change, and the prac- 
tical difficulty for us is to follow the fluctu- 
ations. If we give judgment to-day for a 
certain sum, and it is paid in paper, we can- 
not tell that the amount may not by the 
time of payment be much more or much less 
than the equivalent of the plaintiff's pounds. 

The validity of what is called the legal 
tender law has been argued by only one of 
the parties to this cause, and in the view 
which we have taken is not involved in its 
decision. If the plaintiff desires to raise 
that question, he can do so when payment is 
made or offered upon the judgment, by re- 
fusing a tender of notes. 

Judgment accordingly. 

NOTE. This decision was given before the 
supreme court had established the practice of 
entering judgment in gold or in currency, ac- 
cording to the rights of the parties in each case. 



Case No. 11,686. 

REISSNER ei al. v. ANNESS et al. 

[3 Ban. & A. 148; i 12 O. G. 842.] 

Circuit Court, D. New Jersey.- Nov., 1877. 

Patents — Pleading in Equity — Pleas — 
Election. 

1. The defendants, in answer to a bill for in- 
fringement, filed a plea containing three dis- 
tinct points of defence. The matters pleaded all 
related to the invalidity of the complainants' 
patent, but alleged separate and distinct 
grounds for such invalidity: Edd, that where 
more than one point of defence is relied on, 
such points should be stated by way of answer 
and not of plea, the latter being in such case, 
bad for duplicity. 

2. A plea may contain an averment of several 
facts, but they must all conduce to a single point 
of defence. The practice is, not to confine the 
defendant to his first ground of defence by 
striking out the others, but to allow him either 
to set down the pleas as an answer, or to put 
him to his election as to which of the pleas he 
will abide by. 

[This was a bill in equity by Christoph 
Reissner and others against S. W. Anness and 
others.] 

B. F. Lee, for complainants. 
A. V. Briesen, for defendants. 

NIXON, District Judge. The bill of com- 
plaint is filed against the defendants for in- 

i [Reported by Hubert A. Banning, Esq., ana 
Henry Arden, Esq., and here reprinted by per- 
mission.] 



fringement of certain letters patent, No. 7,- 
751, reissued to John A. Frey, June 19th, 
1877, for improvements in coal-oil stoves, to 
which the defendants have put in a plea em- 
bracing three distinct defences, and which 
are, in effect, three several pleas, substantial- 
ly as follows: 

(,1.) That the reissue to Fray was unlawful, 
because he had previously obtained a patent 
in Canada for the same invention, granted 
May 15th, 1873, for the term of five years, 
and the reissue here was not limited to ex- 
pire at the same time with the foreign patent. 

(2.) That new matter was introduced into 
the reissue which was not shown and de- 
scribed in the original patent. 

(3.) That, for the purpose of deceiving the 
public, the description in the reissued letters 
patent was made to contain less than, the 
whole truth relative to the alleged invention. 

The plea or pleas were set down for argu- 
ment, and the first question raised was 
whether the same were not bad for duplicity. 

The counsel for the defendants insists that 
they are not, because, although three distinct 
matters are alleged against the right of the 
complainants to recover, they all relate to a 
single defence— to wit, the invalidity of the 
complainants' patent. 

The office of a plea, in equity practice, is to 
present to the court a single point of defence. 
The rule is not a harsh one for the defend- 
ant, because, when he desires to avail him- 
self of more than one matter of defence, he 
can resort to an answer, which affords him 
ample opportunity; whereas in common law 
proceedings, double pleas are allowed, for the 
reason that the defendant has no other mode 
of presenting his various defences to the 
court. 

The use of a plea, and the reasons for its 
allowance, are, that it saves time, trouble and 
expense; but if parties are permitted to mul- 
tiply pleas, setting up different facts in avoid- 
ance of the plaintiffs' claim, nothing is gained 
in these respects, and an answer is the proper 
course of pleading. 

The general rule is. that a plea must not 
contain more defences than one. It is not lim- 
ited to one faet. It may embrace various 
facts; but they must all conduce to a single 
point on which the defendant rests his de- 
fence. Story, Eq. PI. § 654. 

The counsel for the defendants claims that 
he has only one plea, and that he has the right 
to allege therein three grounds of invalidity 
of the complainant's patent. 

The trouble about this view of the case is, 
that each one is an independent defence, hav- 
ing no relation to the other, and that although 
included in one plea, their allowance Involves 
all the consequences of three separate and dis- 
tinct pleas. If they may set up three, then 
why not one hundred, upon each of which, if 
the complainants put in replications, there 
will be an issue joined, and we shall be in 
the midst of the complications and difficulties 
which a single plea was designed to prevent. 
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The counsel for the comptolnants on the ar- 
gument assumed that the defendants were 
obliged to stand upon the first ground of de- 
fence alleged, and that the two remaining 
grounds should he stricken out. But I think 
the true rule of practice in such cases was in- 
dicated by Chancellor Kent in Saltus v. To- 
bias, 7 Johns. Ch. 214, where he allowed the 
defendant to elect which plea he would abide 

by. 
The proper order in the case is, that the 

pleas as filed may be set down as an answer 
at the option of the defendants; and, if they 
do not choose to do this, that ten days be giv- 
en to them to elect which of the several 
grounds of defence they will stand on, and 
when such election is made, that the other 
grounds be overruled. 
And it is ordered accordingly. 

[NOTE. The defendants elected to stand by 
the second defense in their plea. They claimed 
the right, upon plaintiffs' replication, to begin 
and close the proofs. This was denied. Case 
No. 11,687. Upon the final hearing, there was 
a decree in favor of complainant. Id. 11,688. 
For another case involving this patent, see Id. 
11,689.] 

Case Ho. 11,687. 

REISSNER et al. v. ANNESS et al. 

[13 O. G. 7.] 

Circuit Court, D. New Jersey. 1877. 

Pleading is Equity— Replication to Plea.— Ef- 
fect of — Taking Testimony — Right to 
Open and Close. 

1. Where a replication is put in to a plea, the 
parties proceed to the examination of witnesses 
in the same way as in case of a replication to 
an answer. 

2. This course having been prescribed by or- 
der of the court, a motion to revoke was denied. 

[This was a bill in equity by Christoph 
Reissner and others against S. W. Anness 
and others for the infringement of reissued 
letters patent No. 7,751, granted to J. A. Fray 
June 19, 1877, the original letters patent, 
No. 156,149, having been granted October 20, 
1874. The defendants filed a plea contain- 
ing three separate and independent defenses. 
The court ruled that they must elect which 
one they intended to stand by and strike out 
the other two. Case No. 11,686. They elect- 
ed to stand on their second defense, which 
was that new matter had been introduced 
into the reissue which was not shown and 
described in the original patent. An order 
was made as to the taking of testimony, 
which order the defendants now attempt to 
have revoked.] 

B. F. Lee, for complainants. 
A. Briesen, for defendants. 

NIXON, District Judge. This is an appli- 
cation by the defendants to revoke the order, 
made by the court November 30, 1877, as to 
the taking of testimony, and to substitute 
therefor a new order giving to the defend- 
ants the right to begin and close the proofs. 

20FED.CAS. — 33 
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The application is denied. The first order is 
the correct one. Where a replication is put 
in to a plea, the parties proceed to the ex- 
amination of witnesses in the same way as 
in case of a replication to an answer. The 
force of the replication in such a case is the 
admission that the plea is sufficient in itself, 
but is not true in fact, and the testimony is 
to be taken as to its truth. If found true on 
the weight of evidence, a dismission of the 
bill on the hearing is a matter of course. See 
Hughes v. Blake, 6 Wheat. [19 TJ. S.] 472. 

[For final decision, in favor of plaintiff, see 
Case No. 11,688. 

[For another case involving this patent, see 
Reissner v. Sharp, Case No. 11,689.] 
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REISSNER et al. v. ANNESS et al. 

[3 Ban. & A. 176; i 13 O. G. 870.] 

Circuit Court, D. New Jersey. Dec, 1877. 

Patents — Reissue — Different Invention — 
Burden of Proof — Production of Model. 

1. Proofs necessary upon the trial of an is- 
sue raised by a plea alleging new matter in a 
reissue, considered. 

2. The presumption of law is always in favor 
of the validity of the reissue. 

3. The" burden of proving that the reissue is 
for an invention different from the original is 
upon the party alleging it. 

4. Where the question of the validity of the 
reissue is before the court as a matter of con- 
struction of the original and reissued patent, 
it is allowable to produce the patent office model 
filed with the application for the original, to aid 
in determining what was described in such origi- 
nal patent. 

[Cited in Dederick v. Cassell, 9 Fed. 308.] 

[This was a bill in equity by Christoph 
Reissner and others against S. W. Anness 
and others for the infringement of reissued 
letters patent No. 7,751, granted to John A. 
Frey June 19, 1877, the original letters pat- 
ent, No. 156,149, having been granted Octo- 
ber 20, 1874. The defendants pleaded to the 
bill, but the court held the plea to be multi- 
farious, and required them to elect as to the 
ground of defense. Case No. 11,686. They 
afterwards claimed the right to open and con- 
clude proofs, but this was denied. Id. 11,- 
687. The cause is now heard for final de- 
cree.] 

.B. F. Lee, for complainants. 
A. V. Briesen, for defendants. 

NIXON, District Judge. The bill of com- 
plainants charges the defendants with the in- 
fringement of the reissued letters patent No. 
7,751, for "improvement in coal-oil stoves," 
granted to the complainants June 19, 1877. 
The defendants have not answered, but have 
put in a plea founded upon section 4916 of 
the Revised Statutes, which provides that, 

i [Reported by Hubert A. Banning, Esq., ana 
Henry Arden, Esq., and here reprinted by per- 
mission.] 
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upon a reissue, no new matter shall be in- 
troduced into the specification. The plea is 
as follows: "That in the specification of the 
reissued letters patent set forth in the bill of 
complaint new matter has been introduced 
which was not shown or described in the 
original letters patent, and that said reissued 
letters patent have therefore been wrongful- 
ly issued, and are void and of no effect. The 
new matter so introduced into the specifica- 
tion of said reissue is all matter relating to 
'tubes,' which are therein described as con- 
taining the shafts of the wick wheels." The 
complainants have filed a replication, admit- 
ting the sufficiency of the plea, but denying 
its truth in fact. This, therefore, is the only 
issue between the parties. 

The only proofs in the case have been of- 
fered by the complainants. They consist of 
the original letters patent; a certified dupli- 
cate of the model filed in the patent office 
upon application for the same; the reissued 
letters patent; and the testimony of John A. 
Frey, the patentee and one of the claimants. 
The defendants cross-examined this witness, 
and also exhibited the original letters patent 
of the complainants, and the reissue on which 
the suit was brought, and then closed their 
<case. Unless, therefore, it appears, on a com- 
parison of the reissued letters patent with, 
the original patent, as a matter of legal con- 
struction, that the reissue is not for the same 
invention, and contains matters not described 
or indicated in the original, or unless the in- 
troduction of new matter can be properly in- 
ferred from the testimony of the patentee, 
the defendants have failed to support their 
plea, and there must be a decree for the com- 
plainants. The presumption of the law is 
always in favor of the validity of a reissue. 
Any one alleging the contrary must show 
that it is for a different invention by satis- 
factory proof, or point out the new matter 
which constitutes the difference. 

The complainants insist that the drawings 
and specifications of the original patent show 
the tubes that contain the shafts of the wick- 
wheel, which the defendants allege to be 
the new matter in the reissue, and the testi- 
mony of Mr. Frey seems to support the in- 
sistment. But, in addition to this, they pro- 
duce a certified duplicate of the model which 
was filed in the patent office accompanying 
the drawings and specifications of the origi- 
nal patent, and this model plainly exhibits 
the tubes. 

The counsel for the defendants objects to 
a resort to the patent office model in deter- 
mining what was described in the original 
patent. But this is clearly allowable. The 
object of the reissue, and the reason why the 
right is given, are to correct defective or in- 
sufficient specifications, whereby the patent 
is inoperative or invalid, and anything ap- 
pearing in the model, which is the embodi- 
ment by the patentee of his invention, can 
hardly come within the designation of new 
matter in the reissue, because it is not fully 



described in the claim, specifications and 
drawings of the original. 

The supreme court, in Seymour v. Osborne, 
11 Wall. [78 U. S.] 545, in considering the 
differences between the reissue and the origi- 
nal patent, which would render the former 
void, say, that the patentee, under an appli- 
cation for a reissue, cannot make "material 
additions to the invention, which were not 
described, suggested, nor substantially in- 
dicated in the original specifications, draw- 
ings, or patent office model." And the justice 
and judge of this circuit, in Parham v. 
American Buttonhole, etc., Co. [Case No. 10,- 
713], said that the alleged discrepancy be- 
tween the original patent and the reissue is 
not to be determined "by a reference exclu- 
sively to the two specifications; the drawings 
and model filed with the original specifica- 
tion are also proper subjects of consideration, 
and are often of decisive weight." Nor do 
I find any evidence in the examination or 
cross-examination of the witness Frey which 
tends to establish the truth of the plea. 

Upon the issue made by the pleadings there 
must be a decree for the complainants, with 
costs, and it is ordered accordingly. 

[For another case involving this patent, see 
Reissner v. Sharp, Case No. 11,689.] 
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REISSNER et al. v. SHARP. 

[16 Blatchf. 383; 4 Ban. & A. 366: 16 O. G-. 
355.] i 

Circuit Court, S. D. New York. June 7, 1879. 

Patents — Limitation of Foxeign Grant — 

Foreign Extension. 
Under section 4887 of the Revised Statutes, 
which provides, that "every patent granted for 
an invention which has been, previously patent- 
ed in a foreign country shall be so limited as 
to expire at the same time with the foreign pat- 
ent, or, if there be more than one, at the same 
time with the one having the shortest term," a 
patent granted by the United States, October 
20th, 1874, for 17 years from that day, was 
held to have expired on the 15th of May, 1878, 
because a patent was granted in Canada, under 
the authority of the patentee, for the same in- 
vention, on the 15th of May, 1873, for 5 years 
from that day, although, in March, 1878. the 
Canada patent was extended for 5 years from 
the 15th of May, 1878. and, also, for 5 years 
from the 15th ,of May, 1883. 
[Cited in Bate Refrigerating Co. v. Gillett, 
13 Fed. 558; Holmes Electric Co. v. Met- 
ropolitan Burglar Alarm Co., 21 Fed. 459; 
Canan v. Pound Manuf'g Co., 23 Fed. 187; 
Paillard v. Bruno, 29 Fed. 865; Huber v. 
Myers Sanitary Depot 33 Fed. 49: Huber 
v. N. O. Nelson Manuf'g Co., 38 Fed. 831: 
Pohl v. Anchor Brewing Co.. 39 Fed. 784; 
Bate Refrigerating Co. v. Hammond Co., 
129 U. S. 153, 9 Sup. Ct. 228.] 

[This was a bill in equity by Christopher 
Reissner and others against James L. Snasp.] 

Benjamin F. Lee, for plaintiffs. 
Arthur v. Briesen, for defendant 

i [Reported by Hon. Samuel Blatehford, Cir- 
cuit Judge, and by Hubert A. Banning, Esq., 
and Henry Arden, Esq., and here compiled and 
reprinted by permission.] 
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BLATCHFORD, Circuit Judge. Letters 
patent of the United States were granted to 
John A. Frey, October 20th, 1874 [No. 156,- 
149], for an "improvement in coal oil stoves," 
for 17 years from that day. They were re- 
issued to O. Reissner & Co., assignees, June 
19th, 1877. [No. 7,751.] The plaintiffs, com- 
posing the firm of C. Keissner & Co., and 
owners of the reissue, bring this suit against 
the defendant, for an alleged infringement 
of the reissue, and have moved for a prelim- 
inary injunction. Several defences are set 
up, but, as one of them is regarded as fatal 
to the motion, the others are not considered. 

The original patent was granted while sec- 
tion 4887 of the Revised Statutes was in 
force. That section is still in force. It 
provides as follows: "No person shall be 
debarred from receiving a patent for his in- 
vention or discovery, nor shall any patent be 
declared invalid, by reason of its having 
been first patented, or caused to be patented, 
in a foreign country, unless the same has 
been introduced into public use in the United 
States for more than two years prior to the 
application. But every patent granted for 
an invention which has been previously pat- 
ented in a foreign country shall be so limited 
as to expire at the same time with the foreign 
patent, or, if there be more than one, at the 
same time with the one having the shortest 
term, and in no case shall it be in force 
more than seventeen years." On the 15th 
of May, 1873, a patent, No. 2,366, was granted 
by the dominion of Canada to one James 
Henry Thorp. This patent says: "No. 2,366. 
Canada. Patent of Invention. Whereas 
James Henry Thorp, of the city of Ottawa, 
in the county of Carleton, in the province of 
Ontario, gentleman, has, in pursuance of 'the 
patent act of 1872,' by his petition to the com- 
missioner of patents, stated that one John 
Augustus Frey, of Jersey City, in the county 
of Hudson, in the state of New Jersey, one 
of the United States of America, mechanic, 
has invented new and useful improvements 
in coal oil stoves, the title or name whereof 
is the 'Summer Queen Coal-Oil Stove,' and, 
in effect, that, by instrument dated on or 
about the tenth day of April, in the year of 
our Lord one thousand eight hundred and 
seventy-three, the said John Augustus Frey 
has assigned to the petitioner, James Henry 
Thorp, the right of obtaining the patent and 
the exclusive property in the said invention, 
and that such the invention of the said John 
Augustus Frey was not known or used by 
others before the said John Augustus Frey's 
invention thereof, and not being, at the time 
of the present application, in public use or 
on sale for more than one year previous. to 
his said application, in Canada, with his con- 
sent or allowance, and that the said James 
Henry Thorp has elected his domicile at the 
city of Ottawa, in the province of Ontario, 
in Canada, and whereas the said James Hen- 
ry Thorp has also complied with the other 
requirements of the said act: The present 



patent grants to the said James Henry Thorp, 
his executors, administrators and assigns, for 
the period of five years from the date of 
these presents, the exclusive right, privilege 
and liberty of making, constructing and us- 
ing, and vending to others to be used, the 
said invention of John Augustus Frey, and 
which is called or known by the title or name 
of the 'Summer Queen Improved Coal-Oil 
Stove,' and whereof a short description is as 
follows: It consists, 1st, in the water-tight 
casings, G, G, and tubular connections, H, H, 
secured to the wick-tubes and bottom of 
water-chamber, and enclosing the ratchet- 
wheels, C, C, and shafts, D, D; 2d, in the 
struts, I, applied, as set forth, for supporting 
the chimney ring, J, from the wall of the 
water-chamber; and, 3d, in hinging the chim- 
ney, N, to a strut, L, or its equivalent, for 
the purpose set forth. But, for fuller detail 
of the invention, reference must be had to 
the specification and drawing, one duplicate 
whereof is hereunto annexed and forms an 
essential part of this patent. Provided, that 
the grant hereby made is subject to adjudi- 
cation before any court of competent juris- 
diction. And further, that this patent is sub- 
ject to the condition, that the same and all 
the rights and privileges hereby granted shall 
cease and determine, and the patent shall be 
null and void, at the end of two years from 
the date hereof, unless the patentee, his ex- 
ecutors or administrators, or his assignee or 
assignees, shall, within that period, have com- 
menced, and shall, after such commencement, 
continuously carry on, in Canada, the con- 
struction or manufacture of the invention 
hereby patented, in such manner that any 
person desiring to use it may obtain it, or 
cause it to be made for him at a reasonable 
price, at some manufactory or establishment 
for' making or constructing it in Canada. 
And, further, that this patent shall be void, 
if, after the expiration of twelve months from 
the granting hereof, the patentee, his execu- 
tors or administrators, or his assignee or as- 
signees, for the whole or a part of his inter- 
est in the patent, imports or causes to be 
imported into Canada, the invention for 
which this patent is granted. In testimony 
whereof, the Honorable John Henry Pope, 
Commissioner of Patents, has hereunto sign- 
ed his name, and the seal of the patent oifice 
has been hereto aflixed, at the city of Ottawa, 
in the dominion of Canada, this fifteenth day 
of May, in theyear of our Lord one thousand 
eight hundred and seventy-three. J. H. Pope. 
Countersigned, J. C. Tach6, Deputy Commis- 
sioner." The specification annexed to the 
said Canadian patent says: "Be it known 
that I, John Augustus Frey, of Jersey City, 
in the eounty of Hudson, and state of New 
Jersey, one of the United States of America, 
mechanic, have invented certain new and use- 
ful improvements on coal-oil stoves, and I do 
hereby declare that the following is a full, 
clear and exact description of the same: The 
first part of my invention relates to a means 
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whereby the wick-tubes, above the oil-cham- 
ber of a coal-oil stove, can be surrounded 
with water, thus dispensing with the use of 
water-wicks for keeping the wick-tubes cool, 
and it consists in the application to the wick- 
tubes and base of water-chamber, of an an- 
gularly arranged easing to enclose the ratch- 
et-wheels of the wick-tubes, and employ- 
ment of a tubular connection of the said cas- 
ing with the outer wall of the water-ehamber, 
for enclosing the shafts of the ratchet-wheels, 
to prevent water passing through the aper- 
tures for such wheels in the wick-tubes to 
the oil-chamber. The second part of my in- 
vention relates to the manner of supporting 
the base rim or ring on which the chimney 
rests, by struts from the wall of the water- 
chamber, whereby the weight of the chimney 
and cooking utensil placed thereon is remov- 
ed from the bottom of the water-ehamber 
and thrown against the wall, thus rendering 
the construction of that part of the stove 
more durable. The third part of my inven- 
tion relates to hinging the chimney to its 
base ring, or to a strut secured to the wall or 
bottom of the water-chamber, whereby the 
chimney flues are kept in a proper position 
over the wick-tubes, without requiring spe- 
cial adjustment, after lighting the wick. Fig. 
1 is a transverse, vertical section of a coal-oil 
stove embodying my invention, on the line a, 
a, of Fig. 2. Fig. 2 is a transverse, vertical 
section on the line b, b, of Fig. 1. A is the 
oil-chamber; B the wick-tubes; C, C, the 
ratchet-wheels; and D, D, the shafts for 
operating the wheels C; all constructed and 
arranged in the ordinary manner. F is the 
water-chamber, the wall of which rises to a 
suitable height above the oil-chamber, and 
not exceeding the base rim, J, of the chim- 
ney. G, G, are water-tight casings, secured 
in the angle formed by the wick-tubes and 
bottom of water-ehamber, enclosing the ratch- 
et-wheels G, C, to exclude water placed in 
the chamber F for cooling the wick-tubes, 
from entering the oil-chamber by the aper- 
tures in the wick-tubes in which the ratchets 
operate. The castings G, G, extend the whole 
breadth of the wick-tubes, and their ends are 
closed water-tight, thus forming a water- 
tight compartment or chamber enclosing the 
ratchet-wheels. To one end of the casing G 
is secured a watei*-tight connection H, pass- 
ing through the wall of the water-chamber, 
and enclosing the shafts D, D, of the ratchet, 
so that the shafts can be operated in the usual 
manner for raising and lowering the wicks, 
without the possibility of admitting water 
within the casings. I are struts of any re- 
quired number or form, secured to the wall 
of the water-chamber, placed inelinedly in- 
ward and. fastened to the rim or ring J, on 
which the chimney N rests, to support said 
rim or ring fixedly over the wick-tubes. The 
weight of the chimney and of any utensil 
placed thereon is thus thrown outwardly 
against the wall of the water-chamber, and 
the presence of such weight removed from 



the bottom of the water-chamber, thereby 
rendering that part of the stove more dura- 
ble., K is a hinge connecting the chimney 
to a strut L, secured to the wall of the water- 
chamber, and which strut may be further se- 
cured by a brace M, bearing on thrc bottom 
of the water-chamber, or other convenient 
arrangement, or the chimney may be hinged 
to the rim or ring J, as before described. By 
hinging the chimney to a stationary or fixed 
support, the flues are kept in position to close 
over the wicks without special adjustment, 
when shutting down the chimney after light- 
ing the wicks. Fig. 2 shows the chimney as 
partly raised for lighting wicks. I claim, as 
my invention, 1. The water-tight casings, G, 
G, and tubular connections H, H, secured to 
the wick-tubes and bottom of water-chamber, 
and enclosing the ratchet-wheels C, C, and 
shafts D, D, as and for the purpose set forth. 
2. The struts I. applied as set forth, for sup- 
porting the chimney ring J from the wall of 
the water-chamber, as described. 3. In bring- 
ing the chimney N to a strut L, or its equiva- 
lent, for the purpose set forth. John A. 
Frey. Jersey City, April 17th, 1873. Sign- 
ed in the presence of Elisha Cole, David 
Wood. This is the specification referred to in 
the affidavit of John Augustus Frey, here- 
unto annexed. Sworn before me this twenty- 
fourth day of April, 1873, at her Britannic 
majesty's consulate general, New York. E. 
M. Archibald, Consul General, New York." 
No affidavit of Frey is annexed to the copy 
furnished to me, other than the above. A 
drawing with two figures is annexed to the 
specification. On the margin of the Canada 
patent are the following two entries: "Ex- 
tended for a second period of five years un- 
der No. 8,496, from the fifteenth day of May, 
one thousand eight hundred and seventy- 
eight. J. C. TachS, Deputy Commissioner." 
"Extended for a third period of five years 
under No. 8,497, from the fifteenth day of 
May, one thousand eight hundred and eighty- 
three. .T. C. Tach6, Deputy Commissioner." 
It appears, otherwise, that these two exten- 
sions were severally made on the 6th and 
7th of March, 1878. 

The specification of the original patent to 
Frey, No. 156,149, granted October 20th, 1874, 
on an application filed July 8th, 1874, set 
forth as follows, the specification being 
signed by Frey: "Figure 1 is a perspective 
view of my stove as arranged for use; Fig. 2 
is a like view of the same, with the upper 
hinged portion turned to one side, so as to 
uncover the wick-tubes; and Fig. 3 is a ver- 
tical central section upon a, line having a 
right angle to said tubes. Letters of like 
name and kind refer to like parts in each of 
the figures. My invention is an improve- 
ment upon a similar device which has before 
been manufactured and sold by me, and 
which is protected by several patents; and it 
consists in the peculiar construction of the 
funnel or chimney, and its combination with 
the wick-tubes, substantially as and for the 
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purpose hereinafter shown. In the annexed 
drawing, A represents the reservoir for con- 
taining oil, which reservoir has, preferably, 
downward and outward flaring sides, and at 
its upper side and outer edge is enclosed by- 
means of an annular flange, B, that has the 
height of about one and one-half inch, and is 
used to contain water for receiving the heat 
radiated downward from the burners, so as 
to prevent the same from being communi- 
cated to the oil. From the reservoir A two 
tubes, C and O, extend upward to the re- 
quired distance, and serve to contain wicks, 
D and D, of usual shape. Said wicks are 
moved vertically by means of star-wheels, E 
and E, which latter are secured upon, and 
rotate with, suitable shafts, e and e. In or- 
der that the wick-wheel shafts e and e may 
be prevented from becoming warped by the 
actFon of the heat, so as thereby to change 
the relative positions of the wicks and en- 
gaging wheel, said parts are located within 
a suitable housing, c, below the water-line, 
by which means a perfect protection is af- 
forded, and all liability to derangement avoid- 
ed. Above and around the upper ends of the 
wick-tubes G and G is placed a cap, P, that 
is provided with cone-shaped kerbs, f and f, 
one of which coincides with each of said 
tubes, and permits the flame of the burning 
oil to pass upward from the wick. From the 
cap F,- which is, preferably, constructed from 
cast metal, a sheet-metal cylinder, G-, extends 
upward about seven inches, and at its upper 
end is enclosed by a metal head, H, which 
latter is provided with two openings, h and 
h, that coincide in position with the wick- 
tube kerbs f and f, but have considerably 
larger horizontal dimensions. From each 
side of each opening h, a flange, h', extends 
downward, and causes the heated escaping 
gasses to be deflected toward the ends of 
said openings, instead, as would otherwise 
be the case, of passing outward, principally 
at the longitudinal centre of the same. The 
cylinder G, cap F, and head H, which form 
the chimney of the lamp, are hinged so as to 
permit of being turned to one side, as shown 
in Fig. 2. An elevated support, I, for cook- 
ing utensils, is secured to- the upper end of 
said cylinder, and a number of glazed open- 
ings, K and K, are provided in the sides of 
the latter, completing the apparatus, the 
operation of which will be readily understood 
from the foregoing description. Having thus 
fully set forth the nature and merits of my 
invention, what I claim as new is: The com- 
bined cap and chimney, consisting of the cap 
F, provided with the kerbs f and f , the sheet- 
metal cylinder G, and the head H, provided 
with the openings h and h, and flanges or 
flue-plates, h' and h', depending from the 
sides only of said openings, said parts being 
constructed and combined to operate in the 
manner apd for the purpose substantially as 
shown." 

The specification of the reissue of June 
19th, 1877, on which this suit is brought, and 
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the application for which was filed May 
24th, 1877, is signed by Frey and sets forth 
as follows: "Be it known that I, John A. 
Frey, of New York, New York county and 
state of New York, did invent certain new 
and useful improvements in coal-oil stoves, 
for which letters patent No. 156,149" were is- 
sued to me upon the 20th day of October, 
1874, which letters patent having been found 
defective, in that the specification and claims 
do not cover and embrace all of the original 
invention, as set forth ia the application 
filed in the patent office on the Sth day of 
July, 1874: Now, therefore, being desirous 
of reissuing said letters patent, herewith sur- 
rendered, I have prepared and do hereby de- 
clare that the following is a full, clear and 
exact description of the said invention, ref- 
erence being had to the accompanying draw- 
ings, making a part of this invention, in 
which Fig. 1 is a perspective view of my 
stove as arranged for use; Fig. 2 is a like 
view of the same, with the upper hinged por- 
tion turned to one side, so as to uncover the 
wick-tubes; and Fig. 3 is a vertical central 
section upon a line having a right angle to 
said tubes. Letters of like name and kind 
refer to each part in each of the figures. My 
invention is an improvement upon a similar 
device which Has before been manufactured 
and sold by me, and which is protected by 
several patents; and it consists, principally, 
in a coal-oil stove having its wick-wheels, 
wick-wheel shafts, and the entire upper sur- 
face of its oil-reservoir covered by a water- 
reservoir, substantially as and for the pur- 
pose hereinafter specified. It consists, fur- 
ther, in a coal-oil stove in which the entire 
upper surface of its oil-reservoir is protected 
by a water-reservoir, and its wick-wheels and 
their shafts are enclosed by means of hous- 
ings that are within said water-reservoir, 
and below its upper edge, substantially as 
and for the purpose hereinafter shown. It 
consists, finally, in the peculiar construction 
of the funnel or chimney and its combina- 
tion with the wick-tubes, substantially as 
and for the purpose hereinafter set forth. In 
the annexed drawings, A represents a reser- 
voir for containing oil, which reservoir has, 
preferably, downward and outward flaring 
sides, and at its upper side and outer edge 
is enclosed by means of an annular flange, 
B, that has a height of about one and one- 
half inch, and is used to contain water for 
receiving the heat radiated downward from 
the burners, so as to prevent the same from 
being communicated to the oil. From the 
reservoir A, two tubes, G and C, extend up- 
ward to the required distance, and serve to 
contain wicks, D and D, of usual shape. 
Said wicks are moved vertically by means of 
star-wheels, E and E, which latter are se?- 
cured upon and rotate with suitable shafts, 
e and e. In order that the wick-wheel shafts- 
e and e may be prevented from becoming 
warped by the action of the heat, so as 
thereby to change the relative positions of 
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the wick and engaging wheel, said wheels 
are located within a suitable housing, c, he- 
low the water-line, while said shafts are each 
■contained within a tube, c', that at its inner 
end communicates with said housing c, and 
at its outer end passes through the flange B 
that forms the outer wall of the water-reser- 
voir, by which means a perfect protection is 
afforded and all liability to derangement is 
avoided. Above and around the upper ends 
of the wick-tubes O and O is placed a cap, 
F, tnat is provided with cone-shaped kerbs, 
f and f, one of which coincides with each of 
said tubes, and permits the flame of the 
burning oil to pass upward from the wick. 
From the cap, F, which is preferably con- 
structed from cast metal, a sheet-metal cyl- 
inder, G, extends upward about seven inches, 
and at its upper end is enclosed by a metal 
head, H, which latter is provided with two 
openings, h and h, that coincide in position 
with the wick-tube kerbs f and f, but have 
considerably larger horizontal dimensions. 
From each side of each opening h a flange, 
h', extends downward, and causes the heat- 
ed escaping gases to be deflected toward the 
ends of said opening, instead, as would other- 
wise be the case, of passing outward, prin- 
cipally at the longitudinal centre of the same. 
The cylinder G, cap F, and head H, which 
form the chimney of the lamp, are hinged so 
as to permit of being turned to one side, as 
shown in Fig. 2. An elevated support, I, for 
cooking utensils, is secured to the upper end 
of said cylinder, and a number of glazed open- 
ings, K and K, are provided in the sides of 
the latter, completing the apparatus, the oper- 
ation of which will be readily understood 
from the foregoing description. It will be 
seen, that, in consequence of the construction 
and arrangement of the water-reservoir and 
of the housings for the wick- wheels and their 
shafts, a perfect protection from heat is se- 
cured for said parts and for the oil-reservoir 
beneath. Having thus fully set forth the na- 
ture and merits of my invention, what I claim 
as new is: 1. A coal-oil stove having its 
wick-wheels, wick-wheel shafts, and the en- 
tire upper surface of its oil-reservoir, covered 
by a water-reservoir, substantially as and for 
the purpose specified. 2. A coal-oil stove in 
which the entire upper surface of its oil-reser- 
voir is protected by a water-reservoir, and 
its wick-wheels and their shafts are enclosed 
by means of housings that are within said 
water-reservoir and below its upper edge, 
substantially as and for the purpose shown. 
3. The combined cap and chimney, consisting 
of the cap F, provided with kerbs f and f, 
the sheet-metal cylinder G, and the head H, 
provided with the opeings h and h, and 
flanges or flue-plates, h' and h', depending 
from the sides only of said openings, said 
parts being constructed and combined to 
operate in the manner and for the purpose 
substantially as set forth." 

It is very plain that Frey caused what was 
patented by the Canada patent to be patented 
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by that patent. He assigned to Thorp the 
right of obtaining the Canada patent, and 
signed and swore to the specification for the 
purpose of the obtaining of that patent. The 
Canada patent was issued before the applica- 
tion for the original United States patent was 
filed. 

The United States patent was granted for 
an invention which had been previously pat- 
ented in Canada. So far as the plaintiffs are 
concerned, the invention claimed in the reis- 
sue must be regarded as having been set forth 
in the original patent. The only question is, 
whether what is set forth and claimed in the 
reissue, as the invention, is set forth as the 
invention in the Canada patent. Under sec- 
tion 19 of the Canada patent act of June 14th, 
1872, a patent may be reissued "for the same 
invention." In the drawings and description 
of the Canada patent, there is described and 
shown, as the first part of the invention, what 
is described and shown and claimed, as part 
of the invention, in the description and claims 
and drawings of the United States reissue. 

Under such circumstances, the statute re- 
quires that the United States patent "shall 
be so limited as to expire at the same time 
with the foreign patent, or, if there be more 
than one, at the same time with the one hav- 
ing the shortest term," and that in no case 
shall the United States patent be in force 
more than 17 years. By section 17 of the 
Canada patent act of June 14th, 1872, it is 
provided: "Patents of invention issued by the 
patent office shall be valid for a period of 
five, ten or fifteen years, at the option of the 
applicant; but, at or before the expiration of 
the said five or ten years, the holder thereof 
may obtain an extension of the patent for 
another period of five years, and, after those 
second five years, may again obtain a fur- 
ther extension for another period of five 
years, not, in any case, to exceed a total pe- 
riod of fifteen years in all; and the instru- 
ment delivered by the patent office for such 
extension of time shall be in the form which 
may be from time to time adopted, to be at- 
tached, with reference, to the patent, and un- 
der the signature of the commissioner, or of 
any other member of the privy council, in 
case of absence of the commissioner." It is 
provided by section 34 of the same act, that 
"the following fees shall be payable to the 
commissioner before an application for any of 
the purposes hereinafter mentioned shall be 
entertained, that is to say: On petition for a 
patent for 5 years, $20; on petition for a pat- 
ent for 10 years, §40; on petition for patent 
for 15 years, $60; on petition for extension 
from 5 to 10 years, S20; on petition for exten- 
sion from 10 to 15 years, $20; on petition for 
extension from 5 to 15 years, S40." It is con- 
tended for the defendant, that, although it 
be not necessary that the limitation should 
appear on the face of the United States pat- 
ent, yet the United States patent must be lim- 
ited so as to expire at the same time that the 
Canada patent would expire, according to the 
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grant of it in force when the United States 
patent was granted, namely, at the end of 
five years from the 15th of May, 1873, and 
that the two extensions severally granted in 
March, 1878, cannot affect the question. The 
hill in this case was fded July 7th, 1877, and 
the defendant appeared August 3d, 1877- For 
the plaintiffs it is contended, that the United 
States patent must run until the Canada pat- 
ent expires, under its extensions, namely, un- 
til May 15th, 1888. 

In the case of Henry v. Providence Tool 
Co. [Case No. 6,384], in the circuit court for 
the district of Rhode Island, before Mr. Jus- 
tice Clifford, in October, 187S, a similar ques- 
tion arose in .regard to a United States pat- 
ent granted in October, 1871, under section 
25 of the act of July 8th, 1870 (16 Stat. 201), 
which is embodied in section 4887 of the Re- 
vised Statutes. The United States patent ran, 
on its face, for 17 years. A patent for the same 
invention had been granted to the patentee, in 
Great Britain, in November, 1860, for 14 
years, and it was contended that the United 
States patent expired, by operation of law, 
when the English patent expired. In reply, 
it was urged, that the language of the statute 
extended not only to the term of the foreign 
patent in force when the United States pat- 
ent was granted, but also to the term of any 
prolongation which the patentee might obtain 
from the foreign government The patentee, 
before the English patent expired, applied for 
its prolongation, to her majesty, in council. 
Thirteen days after it expired, an order in 
council was made for the granting of a new 
patent for 4 years. Such prolongation oper- 
ated as an extension of the original term, and 
the 4 years began to run at the moment when 
the original term expired. But Mr. Justice 
Clifford held, that congress never intended to 
extend the term of the United States patent 
beyond the legal term secured to the foreign 
patentee when the United States patent was 
granted; and that no act of a foreign sov- 
ereign, nor any act of a foreign legislature, 
could have the effect to prolong the term of a 
patent granted here, beyond the term pre- 
scribed by the act of congress. Mr. Justice 
Clifford refers, with force, to the considera- 
tions, that, as the statute refers not only to 
the foreign patent, but, if there be more than 
one, to the one having the shortest term, it 
cannot be held to include any subsequent pro- 
longation or extension of the monopoly be- 
yond that vested in the foreign patentee at 
the time of the granting of the United States 
patent; that, if congress had intended other- 
wise, the language would have been different, 
and words would have Deen employed to sig- 
nify 'that the domestic patent should continue 
as long as the same invention was protected 
by the foreign government; and that, under 
the opposite rule, neither the authorities of 
the United States, nor inventors, nor the pub- 
lic, would ever be able to know what the pat- 
entee acquired under a patent granted by the 
United States, in a case where the invention 
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had been previously patented in a foreign 
country. Another view applicable to the pres- 
ent case is, that, before the Canada extensions 
were granted, the defendant had put in a plea 
to the bill, and the plaintiff had set down 
such plea for argument. There would, there- 
fore, under the plaintiffs' view, be one rule 
governing this suit, if it were to be determined 
according to the state of things existing when 
it was brought, and there would be another 
rule governing suits brought on the United 
States patent after the Canada extensions 
were granted. The plaintiff suggests a dis- 
tinction between the case of Henry v. Provi- 
dence Tool Co. [supra] and this case, because 
in this case the Canada patent did not expire 
before it was extended, and because an exten- • 
sion in Canada is not a matter of favor. But 
it is not perceived that these considerations 
are of sufficient force to cause any other con- 
clusion as to the plain meaning of the statute 
to be adopted than that arrived at by Mr. Jus- 
tice Clifford; and I think such conclusion is 
the proper one applicable to the present case. 
It is contended for the plaintiff, that the 
second claim of the reissue of June, 1877, 
which is the only claim in question on this 
motion, is not patented in the Canada patent; 
and that no one of the three claims of the 
Canada patent contains the combination of 
elements which is embraced in the second 
claim of such reissue. But I think it quite 
clear that the statement in the Canada patent 
of the first part of the invention, and- the sub- 
stance of the first claim of that patent, em- 
body the combination and arrangement found 
in the second claim of the United States reis- 
sue. The motion is denied. 

[For other cases involving this Tgggrt. **e 
Reissner v. Anness, Cases Nos. ll,6S6-ll,bSS.J 



REITER (UNITED STATES v.). See Case 
No. 16,146. 

RELAMPAGO,' The (STONE v.). See Case 
No. 13,486. 

Case No. 11,690. 

The R. E. LEE. 

[2 Abb. U. S. 49; 2 Chi. Leg. News, 397; 3 Am. 

Law T. Rep. U. S. Cts. 168; 5- Am. 

Law Rev. 181; 2 Leg. Gaz. 298.] i 

District Court, S. D. Mississippi. June Term, 
1870. 

Carriers— Liability por Baggage— In Custody 
of Passenger. 
The liability of a carrier of passengers, as 
such, for the baggage of a passenger, is limit- 
ed to such property as is delivered to the care 
and custody of the carrier, or his agents and 
servants, during the transportation. It does not 
extend to articles which the passenger retains 
in charge. Thus, where jewelry usually worn 
by two lady passengers upon a steamboat, as a 
part of their apparel, was left by them m their 
stateroom in a c arpet-bag, with other articles 

i (Reported by Benjamin Vaughan Abbott, 
Esq., and here reprinted by permission. 5 Am. 
Law Rev. 181, contains only a partial report.] 
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of personal use, and was stolen while they were 
at supper,— held, that the steamer was not lia- 
ble therefor. 

[Cited in Gleason v. Goodrich Transp. Co., 
32 Wis. 92.] 

[This was a libel by George F. King and 
wife against the owners of The R. E. Lee 
to recover the value of jewelry lost while on 
board the vessel.] The cause was submitted 
upon an agreed statement or facts, the sub- 
stance of which is stated in the opinion. 

HILL, District Judge. This cause is sub- 
mitted upon the following agreed facts: 

The libelants and their daughter took pas- 
sage on the steamer against which the libel 
is filed, at New Orleans, for Vieksburg. They 
paid the usual passage fare, and delivered 
their trunks, &c, to the baggage master, and 
retired to the state-rooms assigned them, tak- 
ing with them a small leather hand-bag, or 
companion, in which the ladles carried their 
combs, brushes, and articles of immediate 
necessity in traveling. In the evening, the 
ladies made their toilet for tea, leaving in 
the hand-bag or companion, jewelry usually 
worn on their persons, as part of their ap- 
parel, worth one hundred and five dollars. 
This companion was hung on a hook, on the 
side of the state-room. When the ladies left 
the room they closed the dcor, and on re- 
turning from tea found that during their ab- 
sence some one had entered the room and 
abstracted the jewelry. Notice of the theft 
was immediately given to the officers of the 
boat, who made inquiries for the property, 
but did not recover any portion of it Pay- 
ment of its value was then demanded of the 
officers of the boat, but was refused. 

Whether or not the boat was liable for the 
loss under these circumstances, is the only 
question to be decided. The amount claimed 
is small, but the question is an important one 
to travelers and common carriers, and there- 
fore demands serious inquiry. 

That the steamer is liable, as a common 
carrier, for the libelants' ordinary baggage, 
committed to the care of the officers in 
charge, is admitted; but that this hand-bag, 
or companion, with its contents, was com- 
mitted to their charge, is denied by the re- 
spondent, and the facts, as stated, do not 
show that any actual delivery thereof was 
made, or intended to be made, but that it was 
retained by the ladies in their own posses- 
sion. 

The rule in England, and, perhaps, in this 
country, before the invention of steamboats 
and railroads, was very strict upon common 
carriers, and rendered them liable for the 
loss of the baggage of passengers conveyed 
by them; one reason given was, that often 
there was a conspiracy between the coach- 
man and the robber; but under our recent 
modes of travel, this rule has been very prop- 
erly modified, and the carriers are only held 
responsible for such portion of the pas- 
senger's baggage as may have Deen delivered 



to them, or to the agent whose business it is 
to receive and take care of the same. This 
delivery must be complete. See Blanehard 
v. Isaacs, 3 Barb. 383; Kent, Comm. 604; 
Packard v. Getman, 6 Cow. 757. In Tower 
v. Utica, etc., R. Co., 7 Hill, 47, it was held 
by Nelson, C. J., that a passenger who re- 
tains his overcoat in his seat, cannot recover 
against the company for its loss. Again, Mr. 
Story, in his work on Contracts (section 7G0), 
holds that in this country, if a passenger 
does not surrender his baggage to the canier, 
but retains it in his own possession, and it is 
lost, he cannot recover against the carrier 
therefor. Other authorities might be referred 
to, but these are sufficient. 

I am referred by libelant's proctor to Mis- 
sissippi R. Co. v. Kennedy [41 Miss. 071] as 
sustaining the adverse proposition, but that 
is not a case in point. It is true, It holds that 
jewelry usually worn as part of personal ap- 
parel, does constitute a pox-tion of a travel- 
er's baggage, but in that case the trunk in 
which the articles were placed was delivered 
to the baggage master. 

I am also referred for the same purpose to 
the case of Macklin v. New Jersey Steamboat 
Co., reported in 7 Abb. Pr. (N. S.) 229. 
This case was decided by the court of com- 
mon pleas, New York. This was a case in 
which the passenger was given the key of 
his state-room, and took his valise with him. 
The substance of the ruling is, that this was 
a delivery to the officers of the boat, who, if 
they did not intend to become liable, should 
have notified him of the fact. The ruling of 
the court in that ease, from the authorities 
cited, was based upon the older cases, and 
is not sustained by reason or the modem 
cases. 

I am also referred to the case of Epps v. 
Hinds, 5 Cush. 657. This was a suit against 
an inn-keeper. The guest requested the inn- 
keeper to send his trunk to his room. The 
guest placed the money given him by his 
father to pay his traveling expenses and his 
tuition at the University at Oxford, to which 
he was going, in the trunk, and locked it. 
Some time afterward, the inn-keeper placed 
in the same room another guest, who, dur- 
ing the night, broke open the trunk, took 
the money, and left. The inn-keeper was 
properly held liable; for he had no right, aft- 
er having assigned the guest to his room, to 
intrude another into it without his' consent. 
Again, the trunk had been delivered to the 
inn-keeper, who was only requested to re- 
move it to another room, and, if he was not 
willing to take the risk, should have noti- 
fied the guest. 

These eases, when properly considered, do 
not support the claim of the libelants. The 
baggage for which the carrier is responsi- 
ble, must be such as can, with propriety, be 
placed in the baggage room, or must be de- 
livered to the clerk of the boat, or some 
other officer authorized to receive it, and not 
such articles as the passenger necessarily 
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keeps in his possession, such as the hand- 
bag or companion stated in this case. I am 
satisfied, from a careful examination of au- 
thorities, and the agreed state of facts, that 
the claim of the libelants in this case can- 
not be sustained. The libel will, therefore, 
be dismissed, at the cost of libelants. Libel 
dismissed. 



Case K*o. 11,691. 

The R. E. LEE. 

[1 Lowell, 36.li 

District Court, D. Massachusetts. Sept., 1866. 

Prize— Joint Captors— Naval Signals. 

Sis miles is the greatest distance at which 
the day signals of the navy can be read, under 
ordinary circumstances. In this case, five miles 
was taken as signal distance; and the alleged 
joint captors were decided to have been beyond 
that distance. 

This prize was taken by the gunboat James 
Adger, off Beaufort Harbor, North Carolina, 
on the ninth day of November, 1863, at about 
fifteen minutes past seven o'clock in the 
morning. Four vessels of the navy were 
lying in the harbor of Beaufort, and two of 
them, the Iron Age and Newbern, asserted 
a title as joint captors. The only question 
necessary to the decision of their right was, 
whether they were within signal distance of 
the James Adger at the time of the capture. 
The Iron Age made prompt and energetic ef- 
forts to get under weigh with her sails, but 
was foiled for some time by the strength of 
an adverse tide. As soon as possible she pro- 
ceeded to sea; but it appeared that she did 
not reach the bar at the mouth of the harbor 
until a considerable time, probably more than 
half an hour, after the capture. Her anchor- 
age was a mile or so above Fort Macon, and 
a somewhat greater distance above the bar, 
and near the Newbern. The other two ves- 
sels, the Viletta and Badger, were about a 
mile further off. 

R. H. Dana, Jr., Dist. Atty., for the United 
States. 
C. L. Woodbury, for the James Adger. 
E. M. Felt, for the Iron Age and Newbern. 

LOWELL, District Judge. The first ques- 
tion is, what was signal distance on the day 
and at the place of this capture. In respect 
to night signals, I have lately bad occasion 
to regret an apparently hopeless difference 
of opinion among naval gentlemen of skill 
and experience. With day signals, however, 
the case is otherwise. The evidence of the 
additional witnesses examined in the recent 

i [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 



case of The Cornubia [Case No. 3,247], for 
use in all these cases, is much more nearly 
alike on this subject than on the other. The 
question being how far these signals can be 
seen and read under the most favorable cir- 
cumstances: m Commodore Bayley says about 
four miles. Captain Jenkins says, they can- 
not be read with certainty, in his opinion, at 
greater distances than from five to eight 
miles. ... If squarely seen by the ob- 
server, with a good glass, their colors may be 
defined with ease at the lesser of these dis- 
tances, and probably at the maximum dis- 
tance named. He afterwards mentions a par- 
ticular station with which he was familiar, 
at which the usual distance of signalling va- 
ries from four and a half to five miles, and 
where, he says, they are seldom misunder- 
stood. Captain Sands puts the distance, un- 
der the most favorable circumstances, at 
about six miles; and Lieutenant-Command- 
er Quaekenbush, at about five. In the case 
of The Princess Royal [Id. 11,432], in the 
Eastern District of Pennsylvania, to which I 
referred in the decision of The Cornubia [su- 
pra], the naval assessors reported that five 
miles may be considered the maximum dis- 
tance at which these flags can be seen and 
read under ordinary circumstances. And in 
a case in the district court for the Southern 
district of Florida (The Alice Vivian [Case 
No. 197]), Judge Fraser, sitting for the judge 
of the district, who had a disqualifying in- 
terest, rejected the claims of two vessels, 
one of which was supposed to be about eight' 
miles distant, and from which the colors, 
hoisted by the capturing vessel and the boat " 
boarding the prize, were said to have been 
distinctly seen. The foundation of this opin- 
ion was the evidence of experts, that signal 
distance by day, is between five and six 
miles. 

The fair result of all these opinions appears 
to be, that six miles must be considered the 
greatest distance at which the day signals 
can be read, under what may be called ordi- 
narily favorable circumstances. But the evi- 
dence on both sides, in this case, is quite 
agreed, that on the morning of the capture of 
the R. E. Lee the state of the atmosphere was 
very unfavorable for seeing objects in the di- 
rection in which the James Adger and her 
prize bore from the asserted joint captors. 
Five miles is a liberal allowance for the pur- 
poses of this case, if six miles is a fair aver- 
age distance. 

The judge then examined, in detail, the 
evidence concerning the distance of the New- 
bern and the Iron Age from the place of 
capture, and decided that it was more than 
five miles, in the case of each of those ves- 
sels, and pronounced for the James Adger 
as sole captor. 



RELF (Case No. 11,692) 

Case No. 11,693. 

RELF et al. v. The MARIA. 

[1 Pet. Adm. 186.] * 

District Court, D. Pennsylvania. 1805. 

Seamen — Wages — Forfeiture — Cruelty — 

Agreement to Waive Wages— Freight. 
1. Mutinous and rebellious conduct of the 
mariners, if persisted in, forfeits their right to 
wages. 
[Cited in Hutchinson v. Coombs, Case No. b,- | 

955; The Maria, Id. 9,074.] 
[2. Cited in The Nimrod. Case No. 10.267, 
and in The Mentor, Id. 9,427, to the point that 
where mariners have been guilty of miscon- 
duct, and subsequently repent, and tender 
amends, the court will mitigate the forfeiture 
in whole or in part, at its discretion.] 

3. Seamen must not interfere when officers 
of ship confine, or punish one of the crew for 
disorderly conduct. 
[Cited in Fuller v. Colby, Case No. 5,149.] 
4 When seamen are compelled to leave the 
ship by cruelty and oppression, wages are recov- 
erable, and have been decreed m this court. 
[Cited in Sherwood v. Mcintosh, Case No. 12,- 
778; The America, Id. 286; Butler v. Mc- 
Lellan, Id. 2,242; Fuller y. Colby, Id. 5,149; 
Summervill v. The Francisco, Id. 13,171.] 
5. Forfeitures by seamen, to what they ex- 
tend. 

[6. An agreement by seamen that they will 
claim no wages unless the ship return home and 
deliver her cargo, is void. Per Winchester, 
District Judge, note.] 

T7. Freight gained and put on shore in the 
course of the voyage is saved from a subse- 
quent shipwreck. It goes into the common 
stock; but, like the savings from a wreck, is 
to the last nail or cable, hypothecated to the 
wages. Per Winchester, District Judge, note.] 
[Cited in The Saratoga Case No. 12,355; 
The Two Catherines, Id. 14.288; Lewis v. 
The Elizabeth & Jane, Id. 8,321; Poland v. 
The Spartan, Id. 11.246; Sheppard v. Tay- 
lor 5 Pet. (30 U. S.) 703, 710; Brown v. 
Lull, Case No. 2,018; The Niphon's Crew, 
Id. 10,277.] 

The question principally turned on the case 
of Relf, the owners having settled with the 
whole, or greater part of the crew, the com- 
plainant Relf excepted. It appears that the 
ship had been armed, in the port of Philadel- 
phia, with twelve guns; before congress had 
passed any law on the subject. There were 
on board five officers, and forty-two men. 
The shipping articles were lost; but it ap- 
peared in testimony, that the vessel was 
cleared out for the West Indies, generally; 
and the voyage was originally intended to be 
for St. Domingo, and back to Philadelphia. 
In February last, one of the crew, having 
been frequently before intoxicated, and very 
much so at that time, was called aft by the 
mate, then in command, at a port of St. 
Domingo, in possession of the blacks, to be 
interrogated as to the place where he pro- 
cured liquor. It appeared that a cask of 
wine in the hold had been broached. He 
refused to inform; and the mate called the 
second officer to bring the irons that the 

i [Reported by Richard Peters, Jr., Esq.] 
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man, Manuel Peter, might be shackled, until 
he gave the information required. The rest 
of the crew, with Relf at their head, then 
came aft in a body. Relf was the leader 
and spokesman. He declared that no man 
should be suffered to be put in irons, while 
he was on board of the ship. The mate de- 
sisted, and sent on shore for the captain, who 
shortly after came on board, and put Peter in 
charge of two sentinels. All the other sea- 
men, on Peter being confined, again came 
aft, Relf continuing to be their spokesman, 
and declared that the man should not be 
punished, or put in irons while drunk; but 
they would confine him themselves, until he 
was sober; and some of them demanded 
the irons, which were refused. The captain 
called for arms, though none were brought, 
but the second mate locked the arm chest, 
and retained the key. Relf, who still was 
the leader, directed the men to go forward, 
get their pistols and arm themselves. They 
went forward, broke up the fore grating, and 
furnished themselves with handspikes and 
clubs, but it does not appear they had pis- 
tols. One of the men was disinclined to 
join them, and he was wounded by some of 
the rest, by a severe blow on the head. They 
came aft again— Relf told the captain, that 
Peter should be released, or they would take 
him by force. During this scene, Peter es- 
caped from the guard, and mixed with the 
rest of the crew, with whom he remained 
during that night. In effect, Peter was 
rescued by intimidation. The next morn- 
ing Relf was taken out of the ship, and im- 
prisoned on shore. He remained in prison 
ten or twelve days, and came, by permis- 
sion, again into the service of the ship, on 
shore, by assisting in a store. The mate, 
wanting him to overhaul the rigging, he 
came on board, but was unable for three - 
weeks to do duty owing to a venereal com- 
plaint He continued, through all the course 
of his conduct to be refractory, and shewed 
no signs of repentance; on the contrary, fre- 
quently declared "no person should be put 
in irons; and that he would knock down the 
first man that fired on a French privateer." 
Also, that he would, "if they met with a 
British frigate, get as many of the hands 
pressed -as he could." In consequence of 
such threats and refractory conduct, he was 
again imprisoned and finally left on shore. 
He offered to return in the ship when she 
was on her way home, but the captain re- 
fused; and Relf arrived in this port in an- 
other vessel. It appeared that the greater 
part of the crew were rebellious; and will- 
ingly joined in Relf's mutinous attempts; 
but being considered by the owners as mis- 
led, were forgiven and paid. The claim to 
wages for the voyage was insisted on, for 
many alleged reasons. One the most co- 
gent was, that when Relf had been again 
received on board, he was, by accepting a 
continuance of his services, reinstated in his 
claims, and pardoned for his offences. 
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BY THE COURT. Many observations 
have been made not applicable to the true 
point of this case. I will not determine, in 
this indirect way, any thing respecting the 
voyage in which this vessel was engaged, as 
to its lawfulness or impropriety: nor will I 
decide how far the crew were bound to obey 
any orders, which might have been given 
for defence, against attacks by belligerent 
cruizers. They had no right to suppose, or 
anticipate, that such orders would be given. 
When such questions come directly before 
me, and I find it necessary to decide them, 
I will meet and determine them, without 
hesitation, so far as my duly and judgment 
permit and enable me. 

The sole question now is, "Was there or 
was there not, a lawful cause for ejecting 
Relf from the ship?" If Relf has any 
cause of action for false imprisonment, or 
cruelty of treatment, for which damages are 
sought, he must go before another tribunal; 
so must it be with Manuel Peter, who seems 
however to have acquiesced; and I hear of 
no charge from him. Seamen ought to know 
that it does not lay with them, to interfere 
between the officers of a ship and any mar- 
iner they (the officers or any of them in 
command) choose to confine, or punish for 
disorderly conduct If it is done immoder- 
ately, the law affords redress to the party 
injured. Instead of interfering to prevent, 
"they are bound to assist the master to 
constrain, imprison, and bring to justice, any 
disobedient, mutinous and rebellious mari- 
ner. When any charge of a criminal nature 
is alleged, I am, and always have been, 
ready to examine into it, and pursue the 
proper measures. The officers of ships are 
amenable for improper conduct: but if they 
are not supported in the lawful exercise of 
- their authority, there will be an end of all 
discipline, and no vessel will with security 
navigate the ocean. I am always inclined to 
support their authority, though I have been 
too frequently called on to protect seamen 
against their oppression. A case in Espi- 
nasse, determined in the king's bench, in 
England, is produced to shew that a seaman 
is justifiable in leaving a ship, if obliged so 
to do, by continued cruelty and oppression. 
I have, under the clear and direct injunc- 
tions of the maritime laws, and in the spirit 
of that case, often compelled the payment of 
wages for the voyage, when such circum- 
stances were in proof. But it does not apply 
in this case. I am of opinion here, that the 
captain was justifiable in discharging the 
mariner Relf, and refusing to receive him 
on board again. It is true that a manner 
having committed a fault, and repenting, 
must be again received on board, on tender 
of amends. These amends cannot exceed 
what the law contemplates to be forfeited, 
where forfeiture is inflicted, i. e. his wages 
and property on board. Beyond these a 
sailor has nothing, "Lex non cogit ad impos- 
sibilia." If he offers himself, or returns to 
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duty, it must be on tender of reasonable 
amends. If he be received on the motion 
of the captain, or without terms, he is rein- 
stated in his claims, and pardoned for his 
offences. But in every experiment, Relf 
shewed every sign of a continued, refractory, 
dangerous and mutinous temper; and not 
one of repentance and amendment; he was 
therefore lawfully discharged;— the safety 
and peace of the ship required it. It was 
in the option of the captain to forgive other 
offenders, and continue to reject the services 
of Relf; and to refuse payment of wages 
after the time of his being ejected from the 
duty of the ship. The wages due before that 
time must be paid, deducting any payments 
or legal set off, claimed by the captain or 
owners. This is not a forfeiture of all wages 
or property of the sailor on board, but a legal 
cause to refuse payment after his discharge, 
though the claim is for the wages during 
the voyage, which I am in the habit of de- 
creeing, where no lawful cause for discharge 
appears. There are authorities which go 
the length of forfeiting all wages due, in 
very aggravated cases, where no compromise 
or re-acceptance of service has occurred. In 
the case before me I should not have hes- 
itated to determine that Relf was forgiven 
and reinstated in his claims, by being re- 
ceived on board after his first atrocious mis- 
behaviour. ' But his subsequent continu- 
ance in the rebellious and highly dangerous 
spirit which prompted his former miscon- 
duct, evidences his not having returned to 
the ship on the terms the law re'quires, to 
wit, repentance and amendment. Whatever 
effect the re-acceptance of serviee may have 
to the time he re-entered on board, the sub- 
sequent misbehaviour evidences the mala 
mens, and justifies his expulsion from the 
ship. 

NOTE. The following notes of the decisions 
ot James Winchester, Esq., have been received 
too late for an insertion in an early part of 
tins work, and in connection with cases involv- 
m §, r e - same P° mt s- They, with others which 
will be included in these Reports, will be found 
worthy of the attention of every lawyer, and 
will be received as new proof, of the genius and 
learning of the late judge of the Maryland dis- 
trict: 

1. Seaman's wages are due by the custom of 
merchants at every delivering port. 

2. Wherever freight is earned wages are also 
earned. And as a consequence of this rule, 

J ?• the vessel De lost before her arrival at 
a delivering port the wages are nevertheless 
earned if the freight be advanced.— 2 Show. 

4. Any agreement of the owners by which the 
freight of the outward voyage is made to de- 
pend on the accomplishment of the inward voy- 
age will not affect the seamen without their 
privity.— Abb. Shipp. 276. 

5. It is doubtful whether with their privity 
such a stipulation is not void as to sailors.— Ed- 
wards v. Child, 2 Vern. 727. 

By the law of the United States, seamen are 
entitled to one-third part of their wages at 
every delivering port, unless the contrary be 
stipulated. It has been usual to insert a clause 
in sailors articles "that no wages shall be 
due or claimed until the return of the ship to 
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her home, and the cargo or ballast delivered. 
See the ease of Giles v. The Cynthia [Case No. 
5,424]. It is contended by the ship owners, that 
upon the true construction of this clause sea- 
men lose all claim to wages in the event of a 
loss on the homeward voyage. On the behalf 
of the seamen it is insisted, that this clause 
only applies to wages dependent on the home- 
ward voyage, and does not relate to wages an- 
tecedently earned. On the first view of this 
clause, the construction which presents itself 
as most consistent with the law of the United 
States, and the justice of the case, is, that the 
parties could only intend it to apply to the time 
and place in which the wages should be legally 
demandable. As such it is a stipulation con- 
formable to maritime usage, and those consid- 
erations of general policy which are involved in 
maritime questions The owners are protected 
from libels in foreign ports, and their freight 
constitutes an additional capital, from whence 
further profits may arise. The seamen's wages, 
instead of being dissipated in foreign ports, ac- 
cumulate for the benefit of their families, and 
the sailors themselves have additional ties 
which secure their return to their own country. 
See the ease from Maline, cited in Abb. Shipp. 
196. As the latitude of the words used in 
sailor's articles, authorize this construction, and 
it is equally favored by justice and policy; it 
is one to which the court will lean as most con- 
sistent with the interest of the parties. But 
where the clause is so framed as to preclude 
all construction, and the intent of the parties is 
plainlv expressed, the only question for con- 
sideration is the legality of such a stipulation. 
In most cases, however, it is necessary to decide 
what is a delivering port, to ascertain whether 
any wages were earned, to be forfeited by 
virtue of this claim, supposing it legal and valid. 
This inquiry is of considerable importance and 
not without difficulty. 

The law of the United States contemplates 
two species of contract between owners and 
seamen— 1. For a voyage or voyages. 2. For a 
term or terms of time. The term voyage is a 
technical phrase, and always imports a definitive 
commencement and end "nomen loci ubi navis 
oneratur et nomen loci quo navis tendit." A 
voyage mav terminate upon arrival at a speci- 
fied port, but it may likewise comprehend a 
number of ports or places. The right to recover 
freight, is not therefore on one hand absolute 
upon the arrival at a port or place of safety 
during the prosecution of a voyage, nor on the 
other hand is all claim to freight necessarily lost 
in consequence of the loss of the vessel before 
her arrival at all the ports contemplated for the 
voyage. This must depend on the nature of 
the trade and circumstances of each particular 
case, as well as the general maritime law. 
The right of the seamen to wages is so ultimate- 
ly connected with the right of the owners to 
freight, that the solution of one, is upon gen- 
eral principles of law, a solution of the other. 
By the custom of merchants, freight is due at 
every delivering port, that is, at every port 
where an outward cargo shall be delivered in 
safety, as is well explained in Luke v. Lyde, 2 
Burrows, 882. 1 TV. Bl. 190. This explanation 
requires attention, since it is not the act of de- 
livering the cargo only, but the circumstance of 
the deliverv of the cargo at the specified port, 
which is a'termination of the voyage, pro hac. 
If the parties stipulate, that the vessel shall 
proceed to A to receive a cargo, and go from 
thence to B. and unlade the same, and receive on 
board another, with which to proceed to C— 
Upon the arrival and delivery of which last 
cargo at C, a certain freight shall be paid and 
not otherwise, the voyage does not terminate 
until the arrival at G. nor are A and B ports 
of delivery at which freight is earned. But as 
this construction arises from the agreement of 
the owners and freighters, it can in no wise in- 
fluence the right of the seamen, relatively to 
whom the agreement has no operation. The 
owners, as to themselves, are competent to re- 



linquish the benefit of the general rule of law, 
but as to the seamen who have not relinquished 
the benefit of the general rule of law, every port 
where an outward cargo is unloaded is as to 
them a port of delivery, and wages to that time 
are earned. The owners would also in such case 
have been entitled to freight, if it had not been 
for their agreement; and the general rule of 
law operates in favour of the seamen: they are 
in no wise affected, if the loss of the freight re- 
sults from the agreement, or the fault of the 
owner. 

In an agreement, by seamen, that their 
wages shall depend upon the earning of the 
freight, conformably to the engagement, with 
the freighter there is nothing inconsistent with 
the provisions of the statute for their regulation 
and government. It is competent to them to 
connect their right of wages with the owners' 
right to freight upon a voyage, comprising more 
than one port. "Quia viaggium, vel navigatio, 
cum sit nomen juris, ac universale, potest com- 
plecti plura itinera explenda tarn in itu, quam in 
reditu, pro oneratione, et respective exonerations 
mercium,quas navis, plurimorum, acvarii generis 
defert in oluribus emporiis vel locis facienda." 
2 Emer. 19; Cassaregis disc, 67, note '2S. The 
admission of the validity of this sort of agree- 
ment is predicated upon the fairness of the 
transaction, and a full and fair disclosure, by 
the owners, to the seamen. It may also happen 
that, from the usage of trade, seamen's wages 
should not be considered as earned until the 
vessel return home. In France there is a trade 
denominated la cara^ane, which is a multiplicity 
of little voyages, wmch a captain makes, in the 
course of his navigation. These divers little 
voyages, taken cumulatively, form but one 
single and principal voyage; the freight gained 
in the course of the caravane defray the ex- 
penses of the navigation, and the nett proceeds 
on the return home are divided amongst the in- 
terested. This exception founded on particular 
usage, strongly confirms the general rule. The 
i legality of even this sort of agreement derogat- 
ing from the general maritime law was denied 
in the case of Edwards v. Child, 2 Vern. 727, 
in which it is said a similar decision was made 
by Lord Chief Justice Holt. It is true, the au- 
thority of this case has since been questioned, 
and may be considered as overruled, so far as it 
restrains agreements by which wages are made 
to depend on the earning freight, agreeably to 
the contract of affreightment, but no farther; 
for the very giound on which its authority is 
denied, is the fact which appeared in the cause, 
that the seamen had received their share of the 
imprest money, which was all that had been re- 
ceived by the ship owners or captain. 

To decide upon the validity of a clause by 
which wages are forfeited to the owners al- 
though the freight has been received by them, 
let us enquire into the reasons by which the 
general maritime law is supported, and the na- 
ture of the relationship between the owners and 
mariners. Wages are not due where the ves- 
sel is wrecked, or freight not earned or received. 
The right to wages is made to depend upon the 
completion of the voyage for securing the fideli- 
ty of the seamen; their interest is connected 
with their duty, and the vessel and freight be- 
come specifically bound for the payment of their 
wages. Public interest also requires that the 
fate of the seamen should be connected with 
that of the vessel. The contract of the sailors 
is a species of co-partnership between them and 
the owners. If all is lost, the sailors lose their 
wages; but if all is not lost, that which remains 
of ship and freight, is a common property 
pledged for the payment of wages. Freight 
gained and put on shore in the course of the 
voyage, is saved from a subsequent shipwreck. 
It goes into the common stock; but, like the 
savings from a wreck, is to the last nail or ca- 
ble, hypothecated to the wages. Even after an 
abandonment to underwriters, it is still pledged 
in their hands to the sailors. So also in the case 
of capture and ie-capture, because the ship on 
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her arrival was entitled to freight; the wages 
were adjudged payable by Lord Eldon. Abb. 
Shipp. 196. The freight thus earned and re- 
ceived, constitutes a common stock, and in the 
hands of the owners is a trust fund to be ac- 
counted for to those whose industry produced 
it. A clause by which it shall be stipulated that 
he who bears the labour and hazard of acquir- 
ing this common stock, shall bear all the loss, 
and not participate even in the wreck of profit, 
is not consistent with any just notion of co- 
partnership or common interest. It is wholly 
incompatible, therefore, with every idea of a 
trust, to permit one of the parties to eat up the 
whole estate, and as an agreement to grant or 
cede it, is destitute of all actual, as well as 
moral or equitable consideration. It is a nude 
pact. It is, in its very nature, fraudulent as 
to one of the parties; and with a view to pub- 
lic policy equally reprehensible from its ten- 
dency to separate the interest from the duty 
of sailors, and induce them to repair by em- 
bezzlement the loss which such an agreement 
subjects them to. I am therefore of opinion, 
that the only legal effect of such a stipulation 
is to preclude the seamen from libelling in for- 
eign ports, until tht vessel return, or the voyage 
be ended; that it is invalid to produce a for- 
feiture of wages; and that upon the solid prin- 
ciples of law and policy, freight must always 
be considered the mother of wages, and, not- 
withstanding any agreement to the contrary, 
where the former is earned, the latter must be 
paid. 



RELIANCE. The (DOWLING v.). See Case 
No. 4.042. 

RELIANCE, The (ROGERS v.). See Case 
No. 12,019. 



Case "No. 11,693. 

The RELIEF. 

[Olc. 104.] i 

District Court, S. D. New York. April, 1845. 

Collision — Negligence — Fekrt Boats — Naviga- 
tion op East Rivek. 

1. In an action for a collision between two 
steam vessels, the prosecuting vessel must prove 
she used all proper precautions and measures 
to prevent it. 

2. She cannot sustain the action merely by 
convicting the other steamer of negligence or 
fault in her movements, which conduced to the 
collision. 

3. A steamer coming upon, or crossing the 
track of ferry boats, plying upon the East riv- 
er, between New-York and Brooklyn, is bound 
to special watchfulness not to interfere with 
their course, or impede their passages. 

[Cited in The Pequot, 30 Fed. 841; The 
Breakwater, 15 Sup. Ct. 101.] 

4. Long experience has demonstrated the im- 
portance to the protection of vessels navigating 
up and down the East river to hold to the cen- 
tre of it, as nearly as may be, and- it is culpa-, 
ble conduct to move a steam-tug from place to 
place, by running her along near the ends of the 
piers. 

[Cited in The Montieello, 15 Fed. 476; The 
Amos C. Barstow, 50 Fed. 623; The Break- 
water, 15 Sup. Ct. 101.] 

5. The master of the tug is bound to put her 
out into the stream, so as to disclose clearly 
her position and direction. 

This was .a cause of collision between two 
steamboats. The libel charges that the tug- 
boat Jacob Bell, on the 26th of April, 1844, 



i [Reported by Edward R. Olcott, Esq.] 



left her moorings at pier No. 20, East river, 
between 8 and 9 a. m., to proceed to pier 
No. 23, East river, alongside the ship Cam- 
bridge, a distance of about six hundred feet; 
that she had passed the ferry slip at Fulton- 
street, and had lapped twenty-live feet on 
the ship Cambridge; that the steamer Re- 
lief, plying as a ferry boat between Brook- 
lyn and New-York, was coming rapidly 
across the river from Brooklyn; the Jacob 
Bell being out of her track, the Relief, 
through negligenee and carelessness, was 
run against the Jacob Bell, inflicting serious 
injuries to her damage of more than §300. 

The answer interposed by the president 
of the New- York and Brooklyn Union Ferry 
Company alleges, that the Relief was at the 
time proceeding on the usual and proper 
course across the river, to the New-York, 
side, in her employ as a ferry boat, the tide 
being ebb; that the Relief being about 300 
yards from the ferry slip where she was 
to land, and the tug at the time moving up, 
a considerable distance west of the west 
pier of that slip, instead of steering out in- 
to the river, and passing astern of the Re- 
lief, or stopping below or at the pier, so as 
to allow the Relief to pass on into the ferry 
slip, as she ought to have done, ran directly 
ahead, attempting to pass between the bow 
of the Relief and the east pier of the slip; 
that the wheels of the Relief were thereupon 
immediately reversed, and every effort 
made to avoid coming into collision with the 
Jacob Bell; but that the Bell, continuing her 
course directly ahead, and the ebb tide 
drifting the Relief down the river, the Bell 
came in collision with her, (still backing wa- 
ter,) when the bows of the Bell were oppo- 
site to the east pier of the said ferry slip; 
that the collision might have been avoided 
by timely or proper exertion on board the 
Bell, and was wholly occasioned "by negli- 
gence, ignorance or misconduct in navigat- 
ing her; that the Relief was a staunch, heav- 
ily-timbered boat, and was injured by the 
collision, costing $45 to repair her, besides 
loss of time, &c. 

Philip Hamilton, for libellants. 
Mr. Rockwell, for claimants. 

BETTS, District Judge. The argument in 
this cause has been mainly limited to a crit- 
ical examination of the clashing opinions of 
witnesses, and the variant version of the 
facts stated by them. Upon a careful con- 
sideration of the voluminous and contradic- 
tory evidence produced by the parties, I find 
the preponderance of proofs establishes these 
particulars. That the Relief was on her 
route from one ferry slip to the opposite 
one, and one-third or one-half the distance 
across the river when the Jacob Bell was 
put in motion, from her berth, at pier No. 
20, on* the New- York side of the river; the 
tide was ebb. The Bell put off from her 
berth into the river sufficiently to clear the 
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docks, and then run directly up- towards pier 
No. 23, with a light steam and slow motion. 
By the ordinances governing the New- York 
ferries and ferry slips, it is declared the duty 
of all vessels to avoid incommoding or ob- 
structing the ferry boats making their pas- 
sages, and such is the known usage in navi- 
gating vessels on or across the line of the 
ferry. The pilot of the Jacob Bell, on this 
occasion, did not observe the Relief until the 
boats were so near each other as to threaten 
an immediate collision, and then called out 
to the Relief to back her engine and keep out 
of the way. In point of fact, the engine of 
the Relief had been reversed and was work- 
ing back before such call was made; the esti- 
mate of the distance of the two boats apart 
at that time rests only on hasty conjecture, 
and cannot be relied upon as determining it 
as one hundred or three hundred yards; but 
the effect of the back action of the engine of 
the Relief affords reason to suppose that if a 
like direction had been given the engine of 
the Bell at the same time, the collision, if 
not avoided, would have been so light as to 
occasion little or no damage. When the en- 
gine of the Relief was reversed, the Bell had 
not passed the west pier of the ferry slip No. 

21, and without checking her engine, con- 
tinued directly ahead. .When the boats 
struck, the Relief had no headway from her 
engine, and was carried downwards by the 
drift of the tide. The place of collision was 
opposite the east pier of the ferry slip, which 
is pier No. 22, the next pier westward from 
the ship Cambridge, which lay at pier No. 
23. All reasonable and practicable efforts 
were made on the Relief to avoid the collision 
when it was discovered that the tug was go- 
ing under her bows, and would cut her off 
the entrance to her slip, between piers 21 and 

22. This summary of the facts shows that 
proper precaution was not used on board 
the Bell in navigating her on the occasion, 
and that the collision occurred by means of 
her fault or inattention. This conclusion of 
fact is sufficient reason for the rejection of 
the libellants' action, as upon the undisputed 
doctrines of the laws of navigation, the prose- 
cuting vessel must prove herself clear of 
fault, and also establish culpable neglect or 
actual misfeasance against the other, in or- 
der to maintain a suit for injuries by col- 
lision. So, also, if there were fault or want 
of care on both sides, or no fault on either 
side, the action must fail. 3 Kent, Comm. 
293. Judge Story remarks, that in all cases 
of collision the essential question is, whether 
proper measures of precaution are taken by 
the vessel which has unfortunately run 
down the other. Story, Bailm. §§ 6, 11. 

These elementary principles of the law bar 
the right of aetion in this case, and it would 
not be requisite to motive the decision with 
any particularity, except to give promi- 
nency to a feature in this ease, which is of 
higher general importance than the special 
merits of this action or defence. The case 



brings to view the rights of ferry boats to an 
undisturbed passage between their landing 
places, in the performance of their duties in 
that capacity, as a species of privilege or 
immunity not accorded to other vessels. It 
is strenuously denied, on the part of the li- 
bellants, that ferry boats have any privileges 
of navigation not common to all other vessels. 
The facts in this case do not present that 
specific point for adjudication, but it calls 
upon the court to notice that the steam-tug 
was put off from her berth and pursuing her 
business on this occasion, directly adjacent to 
the line or track run by the ferry boats, and 
that their transits at that ferry are, with but 
a very few minutes interval of time, in con- 
stant continuance during the day. Whilst 
the rapidity of the currents in the East river, 
the numerous craft of all classes passing its 
waters, and the safety and lives of great 
numbers of persons conveyed in the ferry 
boats on every trip, exact the utmost vigi- 
lance and circumspection in the navigation, 
the same considerations require, in reason 
and law, that other vessels approaching the 
track of these boats, under such notorious 
warning of the probability of their being also 
upon or near it, should be conducted with 
extreme watchfulness and precaution, so as 
not to impede the regular running of the 
ferry boats, or endanger the passengers con- 
veyed in them; and the city government, 
which possesses full power over the subject 
by its ordinances, interdicts all obstructions 
to the free course of ferry boats. Long ex- 
perience has demonstrated the importance 
to the protection of vessels navigating the 
East river in that vicinity, to require steam 
vessels to keep as near as possible to the 
centre of the stream in passing up and 
down it, and the general usage conforms, in 
a great degree, to that necessity. A special 
law may still be demanded to give full effect 
to this requirement The custom and usage, 
although serviceable in keeping moving ves- 
sels away from shipping moored along the 
piers and near the shore, and also in un- 
masking them from the cover of the docks 
and vessels in or adjacent to the slips, has 
yet a more beneficial application to the navi- 
gation of ferry boats from the New-Tork 
and Brooklyn shores, on the numerous fer- 
ries between those cities, it being indis- 
pensable that the exit from and entrance 
into the ferry slips should not be checked 
or embarrassed by the presence of other ves- 
sels passing close to them. In this instance, 
had the master of the tug exercised the 
watchfulness his position and action de- 
manded, he could not have failed to discover 
his exposure to collision with the approach- 
ing ferry boat, and might easily have used 
the means of avoiding it; or if, instead of 
hugging the wharves in his evolution, he 
had gone out openly into the stream, he 
would have afforded the ferry boat oppor- 
tunity to escape, or lessen the danger of a 
meeting on her track. 
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I think the evidence shows the collision 
was occasioned by the culpable inattention 
of those managing the Jacob Bell, and that 
accordingly the libel must be dismissed, 
with costs. 



RELIEF, The. See Case No. 6,454. 



Case Wo. 11,694. 

The RELIGIONE E LIBERTA. 

[5 Reporter, 646; i 5 Wkly. Notes Cas. 211.] 

Circuit Court, E. D. Pennsylvania. Jan. 17, 
187S. 

Charter-party— Salt as Ballast. 

A clause in a charter that the vessel shall sail 
without delay, and in ballast, to enter upon the 
charter, is sufficiently performed if the vessel 
carry a cargo of salt, where no damage is 
shown to have resulted. 

[Appeal from the district court of the Unit- 
ed States for the Eastern district of Penn- 
sylvania.] 

The bark was chartered to sail to Phila- 
delphia, and be loaded by the respondents 
with a cargo of grain for Europe. The char- 
ter-party contained the following clause: "It 
is understood that the vessel, being already 
chartered for a previous voyage, has, after 
completion of the same, to return to Phila- 
delphia without delay, and in ballast, to en- 
ter upon this charter." While discharging at 
Liverpool, under the first charter, the mas- 
ter made another charter with a third party, 
whereby the bark, which was of the regis- 
ter of 86S tons, was loaded with about 600 
tons of salt, which it carried to Philadelphia, 
and delivered to the consignee (the salt char- 
ter stipulating for lay days), and about 

fifteen days were consumed in discharging 
the salt After the discharge of the salt at 
this port, the master reported to the respond- 
ents, who refused to receive the bark. 
Freights having declined, this action was 
thereupon brought to recover the difference. 
Numerous witnesses, ship-brokers and others, 
were examined on the question whether salt 
was considered' ballast, the weight of the tes- 
timony being that it was not, and that bal- 
last only included an unmerchantable com- 
modity. 

The district court (Cadwalader, District 
Judge, orally) sustained the libel, and enter- 
ed a decree in favor of the bark [case unre- 
ported], from which decree respondents took 
this appeal. 

Ward & Henry, for appellants. 

The manner for freighting vessels for Eu- 
rope from the United States requires that 
the charterer should have the option of load- 
ing the moment the vessel arrives, so as to 
have the advantage of a rise in freight 
Hence the stipulation to sail in ballast. Such 



i [Reprinted from 5 Reporter, 646, by permis- 
sion.] 



a stipulation is a condition precedent [Low- 
ber v. Bangs] 2 Wall. [69 U. SJ 736; 2 Man. 
& G. 257; 1 Hurl. & N. 893; 1 Exch. 416. It 
is not a question whether the master could 
take salt instead of stone for ballast, al- 
though this is more than doubtful under the 
evidence. A cargo of salt must be entered 
at the custom-house, and be discharged at a 
proper wharf in proper weather. Hence a 
cause of detention not occurring to a vessel 
sailing in ballast. Here the master, after 
chartering to respondents "to sail in ballast," 
actually rechartered at Liverpool for a cargo 
of salt, giving the privilege of lay days to 
the charter. The Philadelphia charterer was 
-therefore at the mercy of the Liverpool char- 
terer, who could have detained the vessel 
after arrival, and the Philadelphia charterer 
might lose the chance of 'the market It is 
not a question of damages, but whether we 
were bound to accept 

Mr. Flanders, contra. 

Any heavy merchandise in quantity suffi- 
cient to trim or stiffen the vessel is ballast. 
Abb. Shipp. 4; 4 Exch. S89. Even if not so, 
yet the stipulation to sail in ballast is not a 
condition precedent, but a mere agreement, 
a breach of which makes the parties liable 
in damages, if damage can be shown, l 
Hurl & N. 183; 12 Moore, P. C. 199; 12 East, 
3S1; Spee's Abb. 188; L. R. 1 C. P. 643; 8 
Taunt. 576. 

THE COURT. The decree is afSrmed with- 
costs. 



REMER (FITCH v.). See Case No. 4,836. 

KEJMHOPF (PARKER v.). See Case No. 10,- 
747. 

REMICK, In re. See Case No. 4,959. 



Case Wo. 11,695. 

REMINGTON et al. v. ATLANTIC ROYAL 
MAIL STEAM NAV. CO. 

[6 Blatchf. 153.] i 

Circuit Court, S. D. New York. June 8, 1S6S. 

Practice in Admikaltt — Appeal — Reinstate- 
ment—Taking Proofs. 
Where, on a libel in personam, in the dis- 
trict court, against a corporation,' for a colli- 
sion alleged to have been caused by a vessel 
owned by it, the libel was dismissed by that 
court, on the ground that there was no such cor- 
poration, and that it did not own such vessel, 
and no testimony was put in in that court as to 
the merits, by the respondents, and, on appeal 
by the hbellants to this court, such objections 
were removed by evidence, this court, on re- 
versing the decree, allowed both parties to take 
proofs on the merits, in this court, with liberty 
to either party to amend his pleading. 

[Appeal from the district court of the Unit- 
ed States for the Southern district of New 
York.] 



i [Reported by Samuel Blatchford, Estj , find 
here reprinted by permission.] 



REMINGTON (Case No. 11,696) 

This was a libel in personam, filed in the 
district court [by Joshua Remington and 
others], to recover damages for a collision, 
alleged to have been caused by the steam- 
ship Indian Empire, a vessel owned by the 
respondents, a corporation. On the hearing 
in the district court, objections to a recovery, 
on the ground that There was no such cor- 
poration as the respondents, and that they 
were not the owners of the vessel in question, 
were sustained, and the libel was dismissed 
on those grounds, without any testimony 
having been put in on the part of the respond- 
ents, in respect to the merits. [Case unre- 
ported.] The libellants appealed to this court, 
and, by further testimony, taken on the ap- 
peal, the objections in question were re- 
moved. 

Charles Donohue, for libellants. 

Erastus G. Benedict, for respondents. 

NELSON, Circuit Justice. The decree of 
the court below must be reversed, but I have 
had some difficulty as to the further disposi- 
tion of the case. The only evidence found in 
the record, in respect to the collision, is that 
given by the master of the libellants' vessel. 
In view of the grounds on which the court 
below disposed of the case, I am inclined to 
think, that that evidence ought not to be re- 
ceived here as plenary proof of the collision, 
on this appeal. I shall, therefore, direct the 
case to stand, for proofs to be taken by the 
respective parties in this court, upon the mer- 
its, with liberty to either party to amend his 
pleading, preparatory to the taking of the 
proofs. 



REMINGTON (BERDAN FIRE ARMS 
MANUF'G CO. v.). See Case No. 1,336. 

REMINGTON (GOODRICH v.). See Case 
No. 5,546. 

REMINGTON (JUILLARD v.). See Case No. 

7,572. 
REMINGTON (LAWRENCE v.). See Case 

No. 8,141. ^^^ 

Case "No. 11,696. 

REMINGTON v. LINTHICUM et al. 

[5 Cranch, C. C. 345.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1837. 

Keplevist— Return of Property— Distress for 
Rent — Execution. 

1 If the marshal takes the goods of a ten- 
ant in execution, and before he removes them, 
the landlord distrains them for rent; and the 
marshal then removes them from the prem- 
ises, without paying a year's rent to the land- 
lord who then replevies them, the court will, on 
motion of the defendant, at the return of the 
writ, order the goods to be returned to the de- 
fendant, upon giving a sufficient bond to re- 
turn them, &c. 

2. The return, in snch case, is a matter of 
course, unless the court should be satisfied that 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
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the defendant obtained possession of the prop- 
erty by force or fraud; or that the possession 
being first in the plaintiff, was got or retained 
by the defendant, without proper authority or 
right derived from the plaintiff. 

Replevin, returnable at the present term. 
Mr. Marbury, for defendants, moved for a 
return of the property upon giving the usual 
retorno habendo bond. 

The circumstances of the case were these: 
The defendant, Hunter, the marshal, levied 
an execution in favor of Otho M. Lintbicum, 
the other defendant, upon the goods of one 
Offutt, who was tenant, and owed rent to the 
plaintiff, Remington. After the goods were 
seized in execution by the marshal, the plain- 
tiff, William Remington, the landlord, dis- 
trained the same goods for his rent. The mar- 
shal, without paying the rent, removed the 
goods to the house of the defendant, Linthi- 
cum, where Remington, the plaintiff in the 
present suit, replevied them. At the return 
of the writ, Mr. Marbury moved for a return 
of the property, upon giving the usual bond; 
and contended that by the levy of the goods 
under the fieri facias, they were in the cus- 
tody of the law, and the plaintiff could not 
lawfully distrain or replevy them (Comyn, 
Landl. & Ten. 386, 3S7); his only remedy be- 
ing an action or a motion against the marshal 
for removing the goods, without paying one 
year's rent (Id. 395. 396). 

But the question now is, not whether the 
marshal had a right to levy the execution up- 
on the goods of the tenant, and to remove 
them without paying the rent, but whether 
the defendant has not the common right to a 
return of the property upon giving the usual 
bond. The act of Maryland of 1785 (chapter 
80, § 14) authorizes the court to refuse a re- 
turn only in cases where the defendant has 
obtained the possession by fraud or force; or 
where the possession, being first in the plain- 
tiff, was got or retained by the defendant, 
without proper authority or right derived 
from the plaintiff. In the present case, the 
defendant did not obtain the possession by 
force or fraud, and the plaintiff was not first 
in possession. The court, therefore, is not, 
by that statute, authorized to refuse a return 
of the property upon the usual bond. Before 
the statute of 8 Anne, c. 14, the landlord could 
not distrain goods taken in execution, because 
they were in custodia legis; and that statute 
does not give him any such right; it only for- 
bids the sheriff to remove the goods before the 
rent is paid; and authorizes him to levy the 
money paid for rent, as well as the execution 
money. 

Messrs. Brent & Brent, contra, cited Arnitt 
v. Garnett, 3 Barn. & Aid. 440, and contended 
that the landlord is not confined to his action 
on the case against the marshal for removing 
the goods without paying the rent. He had 
a right to distrain them before they were re- 
moved. The statute expressly declares that 
the goods shall not be liable to be taken by 
virtue of an execution, on any pretence what- 



[20 Fed. Cas. page 529J 

soever, unless the party, at whose suit the 
execution is sued out, shall pay the rent be- 
fore removal of the goods from the premises. 
The goods therefore could not he taken by the 
marshal, and were not in custodia legis, when 
the plaintiff levied his distress. By that dis- 
tress he had a qualified property in the goods, 
which will maintain his replevin. Henchett 
v. Kimpson, 2 Wils. 140; Comyn, Landl. & 
Ten. 39G. 

THE COURT (THEUSTON, Circuit Judge, 
absent), ordered a return of the property up- 
on the usual bond being given. 



REMINGTON (LINTHICUM v.). See Case 
No. 8,377. 



REMNANTS. 

[Note. Additional cases cited under this title 
will be found arranged in alphabetical order 
under the names of the vessels; e. g. "Remnants 
of the Caithneshire." See The Caithneshire, 
Case No. 2,294.] 



Case No. 11,697. 

REMNANTS IN COURT. 

[Olc. 382.] i 

District Court, S. D. New York. Aug., 1846. 

Practice in Admiramt— Remnants— How Treat- 
ed — Maritime Liens — Mortgage. 

1. The surpluses or remnants of proceeds on 
the sale of a ship under the process of the 
court, are a representative of the ship, and sub- 
ject to claims which might be enforced against 
her in rem. 

2. Services or supplies furnished a domestic 
vessel in her home port, at the request of the 
master and owner, to fit her out for a foreign 
voyage, and to be paid for on her return to her 
home port, acquire no lien or privilege upon the 
ship under the act of this state. 2 Rev. St. 
403, § 2. They are personal credits to the 
parties. Such debts, accordingly, have no privi- 
lege of payment as against remnants in court. 

3. A mortgage debt against a ship will, in 
marshalling her proceeds for distribution, be 
entitled, after satisfaction of privileged and lien 
debts, to payment as against the owner. 

4. Quere, whether the court can take cogni- 
zance of debts of the ship-owner which do not 
possess maritime privileges, and apply a dis- 
tributive part of remnants in the registry to 
them? 

[Cited in Hill v. The Golden Gate, Case No. 
6,491.] 

In admiralty. Tyson & Judah filed their 
libel and petition, seeking to have the pro- 
ceeds or remnants of the ship Panama paid 
to them in satisfaction of their debts, and to 
prohibit the payment of the moneys to Cam- 
eron or Quincy, the claimants in the action 
which produced the remnants. The ship was 
condemned in April last— The Panama [Case 
No. 10,703]— to be sold in satisfaction of a 
bottomry loan, and after fulfilling that de- 
cree, there are remnants of her proceeds in 
court undisposed of. These applicants claim 
that balance, alleging they have a prior equi- 

i [Reported by Edward R. Olcott, Esq.] 
20 fed. cas. — 31 
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ty to it over Cameron and Quincy, who also 
claimed it against each other. The petition- 
ers allege there is due them a large sum for 
services and supplies furnished by them to 
the ship in this port, where she is owned, to 
fit her out for a voyage to Stettin; and that 
the day she was ready to sail and about to 
get under way, she was arrested in the ac- 
tion on the bottomry hypothecation, and that 
thus the voyage was broken up. They also 
allege that Quincy was the real owner of the 
ship, and that they are entitled to her pro- 
ceeds in preference to him. Quincy opposed 
the application, insisting that the petitioners' 
debts never possessed any lien or privilege 
upon the ship or her proceeds. The debts of 
the petitioners arose from services, supplies, 
materials, &c, furnished by them to the mas- 
ter and owner of the .ship whilst she was 
preparing for the voyage above mentioned, 
on an agreement that payment therefor 
should be made on the return of the ship to 
this port. It was also urged, .in opposition 
to the petitioners, that the mortgage debt had 
a privilege of payment against the remnants 
of the ship in court, and that the claims of 
the applicants were no lien on the ship or 
the remnants, and not within the jurisdiction 
of this court. The essential facts of the case 
are sufficiently stated in the opinion of the 
court. 

S. Judah, for petitioners. 
F. B. Cutting, for Quincy. 

BETTS, District Judge. The supplies, sat- 
isfaction for which is claimed in this pro- 
ceeding, were purchased by the master and 
owner of the ship, on an agreement that pay- 
ment should be made after her returu from 
the voyage then expected to be made to Stet- 
tin. The Panama [supra]. She was fitting 
out for a voyage to that port, and after get- 
ting ready for sea and about to sail, she was 
arrested by a bottomry creditor, and was 
condemned to be sold, and the voyage was 
thus broken up. Cameron, her master and 
owner, resided in this port, and the mortgage 
upon her to Quincy was executed and duly 
registered here. It is contended by the peti- 
tioners that they are, by means of the ju- 
dicial sale, released from the terms of credit, 
and remitted to their original privilege or 
right of lien upon the vessel for the outfit 
supplied her. I think it plain that the debt 
due the petitioners had no privilege or lien 
upon the ship when she was arrested and sold 
in the bottomry action. The law of this state 
authorizing a lien upon domestic vessels, de- 
clares it shall cease immediately after the 
vessel shall have left the state. 2 Rev. St. 
p. 405, § 2. 

The supreme court, in examining the ef- 
fect of such lien, decided that it is to be 
regarded as waived, when the contract con- 
tains stipulations inconsistent with the lien, 
or from which it may be fairly inferred that 
a waiver 'was intended, and the personal re- 
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sponsibility of the party only relied on. Pey- 
roux v. Howard & Varion, 7 Pet. [32 U. S.] 
344. And the court held the lien waived in 
that case under circumstances connected with 
the terms of the law of Louisiana, far less 
forcible and direct to raise the presumption 
of waiver than in this case. "When the cred- 
it is expresslj" given to the master or owner, 
the claims of material men never become a 
lien on the vessel. The General Smith, 4 
Wheat. [17 U. SJ 438. It is manifest here 
that the goods were furnished with the in- 
tent and for the purpose of having the ship 
leave the state before payment could be re- 
quired by the furnishers; and although the 
after abandonment of the voyage may rescind 
the credit so as to leave an immediate right 
of action against the owner and master for 
the price of the goods furnished, it does not 
affect the character of the bargain of pur- 
chase and sale, which was without regard to 
the statutory liability of the ship, but rested 
wholly upon the personal credit given the 
master and owner by the contract. The pur- 
pose of the statute is to protect mechanics, 
material men and furnishers, who contribute 
their services or property to the wants of a 
domestic vessel in her employment from loss- 
es they would be exposed to by leaving her 
the ability to depart from the place of credit 
without satisfying her debts. It is a power 
to restrain her departure which the act be- 
stows, thus placing the vessel in legal pledge 
to the creditor when the credit has been 
given to her whilst she remains in port, but 
to cease entirely on her leaving it for a for- 
eign port. The act imports that the privi- 
lege is given in relation to debts payable at 
the time the services or supplies are fur- 
nished the vessel, and it plainly negatives all 
implication that the lien reaches contracts of 
credit expressly extended beyond the term 
limited by the law. In such case the right 
of the creditor rests in his contract, and not 
in the remedies provided by the statute. He 
deals with the master or owner upon their 
personal responsibility alone, and not in view 
of privileges granted by the statute. Those 
privileges are clothed with limitations as to 
their continuance, inconsistent with the terms 
of this contract, which, when once lost, can- 
not be recalled and reinstated. The Stephen 
Allen [Case No. 13,381]. 

The petitioners are not, in my opinion, en- 
titled to come in upon this fund under any 
lien or privilege attaching to -it which can be 
recognised by this court. They stand before 
the court singly in the character of creditors 
of the master and owner of the ship. 

It is further urged, that in marshalling and 
distributing surpluses and remnants remain- 
ing in the registry, the court, in its discretion, 
may look at the substantial equity and jus- 
tice of the claims to the fund, and especially 
as against the owner, withhold them from 
him, and award them to his general credit- 
ors. And that in this instance that claim to 
preference in favor of the petitioners is im- 



pressively equitable, and approximates to a 
legal lien, their debts arising from services 
and supplies to the ship, which added to her 
value, and augmented this fund produced by 
her sale. They deny the right of Quiney to 
the character of mortgagee in this proceed- 
ing, insisting that upon the evidence before 
the court he was the real owner of the ship, 
and in the distribution of the fund must be 
limited to the equity of owner alone. 

It was admitted by Quiney, in his answer 
to the bill filed by the bottomry holder, that 
the bill of sale of the ship taken in his name, 
although absolute on its face, was received 
and held by him only as security for a loan 
of money to Cameron. The decree, in this 
cause, treated him as mortgagee, and held 
the ownership of the ship to be in Cameron. 
As between them, accordingly, Quincy's 
standing in court is that of creditor alone, 
and the court will not, in this collateral pro- 
ceeding, change the position or relationship 
of the parties to the action towards each 
other, or the proceeds of the suit. If the 
decision of that point may be re-examined 
here, it must be done directly, and by a form- 
al suit, which will put the merits of the 
question in issue, and afford the parties to 
be affected by its decision the opportunity 
for a full hearing here, and the privilege of 
an appeal to the higher tribunals. Neither of 
those ends are attainable in an incidental 
motion or petition upon which no formal an- 
swer or issue is made. The action of the 
court on this application is both discretionary 
and final. In my judgment the petition 
ought not to prevail on that ground, and 
Quiney must be considered, in this state of 
the ease, entitled to have his mortgage debt 
satisfied out of the proceeds, it being equi- 
tably a lien upon them as the representative 
of the thing mortgaged. Moses v. Murgat- 
royd, 1 Johns. Ch. 119; Cook v. Mancius, 5 
Johns. Ch. 89; The Lewis [Case No. 8,310]; 
[Sheppard v. Taylor] 5 Pet. [30 U. S.] 675; 
Brackett v. The Hercules [Case No. 1,762]; 
Harper v. The New Brig [Id. 6,090]. And 
the demand of the petitioners not being en- 
titled to a lien on the ship (White v. Carpen- 
ter, 2 Paige, 217) cannot now come in with a 
priority of privilege against the mortgage 
creditor, and in that condition would not be 
recognised in the English admiralty as en- 
titled to payment at all out of the remnants 
in the registry (3 Hagg. Adm. 129; 1 Ves. 
Sr. 154). 

As the mortgage debt will absorb the rem- 
nants in court, it is unnecessary to consider 
the point discussed at the hearing, whether 
an unprivileged debt owing by the owner of 
a ship in the American courts, can be satis- 
fied by order of the court, out of remnants in 
court from her sale, belonging to the owner; 
that is, whether the court has an equitable 
authority to apply such moneys to a general 
creditor of their legal owner, contrary to his 
desire and direction. 

The application of the petitioners is de- 
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nied, and the proceeds must be applied to 
the mortgage debt There being no question 
before the court as to the amount of the 
mortgage debt, no reference to a commis- 
sioner is necessary. 



REMNANTS OF THE JEREMIAH. See 
Cases Nos. 7,289 and 7,290. 

REMNANTS OP THE OAITHNESHIRE. 
See Case No. 2,294. 



Case KTo. 11,698. 

In re REMSEN. 

[9 Ben. 260.] * 

District Court, E. D. New York. Nov., 1877. 

Bankruptcy — Composition — Agreement of 
Bankrupt's Wife — Enforcement op Compo- 
sition on Default of Bankrupt. 

1. The district court as a court of bankruptcy 
will not compel, by summary proceeding, one 
who has become a party to the composition, and 
agreed to secure the payment of the composition 
notes to be given by the bankrupt, to give such 
security where the notes have not been given, 
and the bankrupt has apparently abandoned 
the intention of carrying out the composition, 
nor will it compel the giving of such security 
where the liability is that of a mere surety. The 
liability, whether considered as that of a par- 
ty to the composition proceedings or of a sure- 
ty, should be determined in a plenary suit. 

2. The court will not compel the performance 
by the bankrupt of an order after default where 
there is no proof of service of the order in the 
manner required thereby, and where such or- 
der has been made ex parte. 

3. An order will not be made directing the 
bankrupt to comply with the terms of compo- 
sition, where it appears that default has al- 
ready been made by him, and it does not appear 
that the creditors are willing to proceed with 
the composition after such default. 

4. A party interested is not entitled, as mat- 
ter of right, to ask the summary enforcement 
of a composition by order "of the court. 

[In the matter of George B. Remsen, a 
bankrupt.] 

Resolutions of composition were proposed 
by the bankrupt, and were duly passed and 
confirmed, providing that the creditors should 
receive sixty cents on the dollar, payable in 
instalments, to be evidenced by the promis- 
sory notes of the bankrupt, and to be se- 
cured by the execution and delivery of a 
mortgage for the full amount of the notes 
upon a homestead farm at Hempstead, and 
by the execution and delivery of an assign- 
ment of various bonds and mortgages stand- 
ing in the name of the bankrupt's wife, and 
remaining in her possession. The resolutions 
required the bankrupt to execute and deliver 
such promissory notes' within ten days from 
the entry of the confirmatory order, and to 
execute and cause to be executed and deliv- 
ered, the mortgage and the assignment from" 
his wife. The wife of the bankrupt, by an 
instrument in writing, under seal, attached 

i [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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to the resolutions, agreed with the creditors 
that she and her estate should be bound 
thereby as fully as' if she had been a party 
to the proceedings originally. The bankrupt 
disappeared before the expiration of the ten 
days specified in the confirmatory order, 
without having executed or delivered the 
composition notes, and without having caused 
to be executed the mortgage and the assign- 
ment. A motion was made by the assignee 
in bankruptcy, who was also trustee under 
the resolutions of composition, and by certain 
creditors, to compel the bankrupt and his 
wife to execute and deliver the notes, mort- 
gage and assignment, in accordance with the 
resolutions. 

John J. Allen, for bankrupt. 

BENEDICT, District Judge. Assuming the 
bankrupt's wife to be a party to the compo- 
sition, and now subject to the jurisdiction of 
this court, and assuming also the sealed in- 
strument executed by the wife to be valid 
and binding as to her separate estate; never- 
theless, it is clear that she should not be com- 
pelled by the summary order of this court to 
make the transfer of mortgage sought to be 
obtained by this proceeding, and for this rea- 
son: the conveyance in question was by the 
terms of the resolution to be security for the 
payment by the bankrupt of certain notes to 
be given by him. These notes have never 
been given, and the bankrupt appears to 
have absconded and abandoned all intention 
of carrying out the composition. 

If, under such circumstances, the wife were 
compelled to transfer these mortgages to the 
trustee, her position would be different from 
what if would have been had the notes been 
given which it is claimed she is bound by the 
terms' of the composition to secure. She 
should not be compelled by a summary order 
to assume a liability which, if no larger in 
amount, must of necessity be different in 
character from that contemplated by the res- 
olution, owing to the non-existence of the 
notes that it was the intention to have se- 
cured by these mortgages. 

In regard to creditors, it has been said that 
they are bound only if the debtor performs 
his part of the composition agreement, ac- 
cording to its terms, and to enforce the reso- 
lution as against the creditor after a default 
on the part of the debtor would in effect 
make a new agreement. Bump, Comp. p. 20. 
In this case, not only has the debtor omitted 
to give the composition notes according to 
the agreement, but he has abandoned the in- 
tention of making any further payment on 
the composition. 

The reason applicable to the creditors holds 
good in Tegard to the liability of this wife 
to perform her part of the composition agree- 
ment, so abandoned by the debtor, if it be 
true that she has so made herself a party to 
the proceedings as to render her subject to 
the jurisdiction of this court. 
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If, on the other hand, her liability is that 
of a mere surety, such a liability should not 
be enforced by summary order. Bump, Coinp. 
p. 21. Furthermore, I am of the opinion that 
this married woman should be allowed the 
opportunity to contest in a plenary suit the 
question of the liability of her separate prop- 
erty by reason of her acts in connection with 
her husband's composition, especially as one 
ground of such liability is an instrument not 
incorporated into the resolution itself, exe- 
cuted by the wife under seal, and purport- 
ing in consideration of one dollar and other 
good and valuable consideration, to bind the 
wife, her separate estate, her heirs, execu- 
tors and administrators, and which instru- 
ment is by no means clearly a part of the 
composition resolution. 

I should also remark that it does not ap- 
pear that all of the creditors of the bank- 
rupt are willing to proceed with the compo- 
sition, since the default of the bankrupt to 
perform his part thereof. It is not seen how, 
in the absence of such consent, the terms of 
the composition can be enforced. 

The motion must be denied. 

The foregoing opinion was delivered upon 
the supposition that the question upon which 
the opinion of the court was desired, related 
solely to the right of the moving party to an 
order against the wife of the bankrupt requir- 
ing her to make the transfer of property re- 
ferred to in the opinion, and the order of 
September 5th, 1877, was considered as hav- 
ing no other effect upon the question than 
that of an order to show cause why such or- 
der should not be made against the wife. 

My attention has since been directed to the 
fact that the application also covered an or- 
der for the arrest of the bankrupt for fail- 
ure to comply with the order of Septem- 
ber 5th, and I am asked to dispose of that 
part of the application. 

I therefore say further, as regards the bank- 
rupt, that upon this application no order can 
be made against the bankrupt by default, for 
the reason that there is no proof of service 
of the order of September 5th, in the man- 
ner required thereby. Proof that the order 
was left with the bankrupt's wife at the vil- 
lage of Hempstead, is not proof that the or- 
der was left at the bankrupt's last known 
place of abode, which is the mode of service 
prescribed by the order of September 5th. 

Furthermore, I am not certain that the 
mode of service prescribed by the order of 
September 5th, is sufficient, in a case like 
this where the bankrupt has left the dis- 
trict, to give to the bankrupt that reasonable 
notice which the statutes require; and it 
seems clear that a failure to comply with that 
order cannot be made a foundation for such 
an order as is now sought, inasmuch as the 
order was made ex parte. The provision of 
statute* is that any disobedience of the order 
of the court, made on such notice, shall be 
deemed to be a contempt of court. 



And besides, if this was an application 
for an order directing the bankrupt to comply 
with the terms of the composition made on 
reasonable, notice to the bankrupt, I should 
hesitate to grant the application, in view of 
the fact that default has already been made 
by the bankrupt, and it does not appear that 
the creditors are willing to proceed with the 
composition after such default; while it does 
appear that by reason of said default the 
wife of the bankrupt declines to furnish the 
security contemplated by the composition. 

I do not understand that any party inter- 
ested is entitled, as a matter of right, to ask 
the summary enforcement of a composition 
by order of the court, and this case appears 
to me to be one where such an order should 
be refused. 

The motion as against the bankrupt is 
therefore also denied. 
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Case 3STo. 11,699. 

RENNER v. BANK OF COLUMBIA. 

[2 Cranch, C. O. 310.] i 

Gircuit Court, District of Columbia. May 
Term, 1822. 

Appeal — Bosd — For What Amount to be Takes. 

The security, which a judge, signing a cita- 
tion on a writ of error which is to be a su- 
persedeas, shall take, is to be for the costs and 
such damages as the supreme court may award 
for the delay. 

[Cited in Bank of Alexandria v. Deneale, Case 
No. 846.] 

[This was an action by the Bank of Co- 
lumbia against Daniel Renner as indorser 
of a promissory note made by James Foyles. 
There was a judgment in favor of the bank. 
Case unreported. The matter is now heard 
upon the appeal bond.] 

Mr. Jones, upon applying to MORSELL, 
Circuit Judge, for a citation upon a writ of 
error in this cause, offered a bond with sure- 
ty in the penalty of . The judge, doubt- 
ing whether it ought not to be in double the 
amount of the judgment recovered in this 
court, submitted the question to the court. 

The words of the twenty-second section of 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
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the judiciary act of 1789 (1 Stat 73) are: 
"Shall take good and sufficient security that 
the plaintiff in error shall prosecute his writ 
to effect, and answer all damages and costs, 
if he fail to make his plea good;" and by the 
twenty-third section it is enacted "that where, 
upon such writ of error, the supreme, or a 
circuit court shall affirm a judgment or de- 
cree, they shall adjudge or decree, to the re- 
spondent in error, just damages for his de- 
lay, and single or double costs, at their dis- 
cretion." 

Mr. Jones contended, that the damages and 
costs provided for in the twenty-second sec- 
tion, were the damages and costs which the 
court were obliged by the twenty-third sec- 
tion to award to the respondent in error, 
upon affirming the judgment of the court be- 
low. By the act of December 12, 1794 (1 
Stat. 404), it is enacted that where the writ 
of error shall not be a supersadeas and stay 
execution, the security to be taken upon sign- 
ing the citation, shall be only to such an 
amount, as, in the opinion of the judge, tak- 
ing the same, shall be sufficient to answer 
all such costs, as upon an affirmance of the 
judgment or decree, may be adjudged or de- 
creed to the respondent in error. So that 
where the writ of error is not a supersedeas, 
the security is to be for costs only, but when 
it is a supersedeas, it is to be for costs and 
the damages incurred by failing to make 
his plea good; i. e., such costs and damages 
for delay as shall be adjudged by the ap- 
pellate court upon affirmance of the judgment 
of the court below. 

THE COURT (nem. con.) was of opinion 
that Mr. Jones' construction of the statute 
was right 

This opinion was overruled by the supreme 
court of the United States in the case of 
Catlett v. Brodie, 9 Wheat. [22 U. S.] 553. 

[The judgment recovered by the bank against 
Renner was affirmed by the supreme court, 9 
Wheat. (22 U. S.) 5S1J 



Case M"o. 11,700. 

RENNER v. HOWLAND. 

[2 Oranch, 0. C- 441J i 

Circuit Court, District of Columbia. Nov. 
Term, 1823. 

Deposition — Notice to Take— Length of Time. 

1. The court will reject a deposition, if the 
notice has not been reasonable. 

2. Notice given at noon to take a deposition 
between four and six o'clock of the same even- 
ing, is not reasonable, if there be no special cir- 

' cumstances to prevent an earlier notice. 

Mr. Jones and Mr. Swann, for plaintiff. 
Mr. Taylor, for defendant 

THE COURT (THRUSTON, Circuit Judge, 
absent) rejected the deposition of Bennett, 
taken on the part of the defendant, because 



i [Reported by Hon. William Cranch, Chief 
Judge.] 
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the notice was unreasonable; it being given 
at noon to attend in Alexandria, between four 
and sis o'clock the same evening, there being 
no special circumstances stated to show the 
necessity of so short a notice, and the inten- 
tion of the witness to go to sea being known 
to the defendant many days before he gave 
the notice. 



RENNER (RINGGOLD v.). See Case No. 11,- 
849. 

RENNEE3 (PATON v.). See Case No. 10,799. 
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RENO v. WILSON. 

[Hempst 91.] i 

Circuit Court, D. Arkansas. July, 1830. 

Execution — Levy on Monet — In Hands op 
Sheriff. 

1. Money in the hands of a sheriff cannot be 
levied on, nor applied to an execution against 
the plaintiff. 

2. It may be seized on execution in the hands 
of the party, and need not be sold, but may be 
placed as a payment on execution. 

3. Money in the hands of an officer can only 
be reached by the interposition of the court. 

[This was an action at law by Charles S. 
Reno against James Wilson, sheriff.] 

Before JOHNSON, BATES, and ESK- 
RIDGE, JJ. 

BATES, J. This is a motion" against a 
sheriff for refusing to pay over money re- 
ceived by him on execution. The defence set 
up is, that he applied the money to an execu- 
tion in his hands against the plaintiff. The 
court cannot admit the validity of this de- 
fence. Money in the possession of a party is 
subject to levy. 2 Show. 166; Dalton, 145. 
But the contrary is true where it is in the 
hands of an officer, for then it is in custodia 
legis. This principle is fully warranted by 
the decision of the supreme court of the Unit- 
ed States in Turner v. Fendall, 1 Cranch [5 
U. S.] 117,— a case parallel in all the material 
circumstances to that at bar. 3 Croke, 166, 
176; 1 Doug. 219; Barnes, Notes Cas. 214; 
4 Bibb, 312. Judgment for plaintiff. 

NOTE. Money in the possession of the de- 
fendant, may be seized on execution. This is 
now well settled, whatever doubts may have 
formerly existed to the contrary. Handy v. 
Dobbin, 12 Johns. 220; Holmes v. Wuncaster, 
12 Johns. 395: Doyle v. Sleeper, 1 Dana. 535; 
Dolby v. Mullins, 3 Humph. 437; Gwynne. 
Sher. 222; Dalt. Sher. 145; Rex v. Webb, 2 
Show. 166; 2 Tidd. 917. The money need not 
be sold, but may be placed as payment on the 
execution. -Sheldon v. Root, 16 Pick. 567; 
Brooks v. Thompson, 1 Root, 216. 

Money in the- hands of the sheriff, collected 
on execution, and not paid over to the creditor, 
cannot be attached or seized on execution 
against such creditor. Gwynne, Sher. 224; 
Stieber v. Hoye [Case No. 13,441]; Williams 
v. Rogers, 5 Johns. 163; Prentiss v. Bliss, 4 

i [Reported by Samuel H. Hempstead, Esq.] 
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Vt. 513; Overton v. Hill, 1 Murph. 47; First 
v. Miller, 4 Bibb. 311; Dawson v. Holeomb. 1 
Ohio, 275; Thompson v. Brown, 17 Pick. 462; 
Dubois v. Dubois, 6 Cow. 497; Allen, Sher. 162; 
Wilder v. Bailey, 3 Mass. 289; Pollard v. Ross, 
5 Mass. 319. But undoubtedly it would be 
competent for a court of chancery to appropri- 
ate the fund on the judgment of the creditor, 
upon showing that the debtor had no property 
subject to execution, or was insolvent, or was 
about to defraud the creditor. Egberts v. Pem- 
berton, 7 Johns. Ch. 208; Candler v. Pettit, 1 
Paige, 169. In the last case Chancellor Wal- 
worth said: "The cases of Hadden v. Spader, 
in the court of errors of this state, 20 Johns. 
554, and Taylor v. Jones, 2 Atk. 600, and Edgell 
v. Haywood, 3 Atk. 352, in the English court 
of chancery, show that after a party has pro- 
ceeded to judgment and execution at law, he 
may, by the aid of a court of equity, reach prop- 
erty in the hands of a third person, which was 
not in itself liable to execution." Williams v. 
Rogers, 5 Johns. 168. And this appropriation 
seems to have been made in many cases in a 
summary manner on motion, in the court where 
the execution was returnable. Thus in Ar- 
mistead v. Philpot, 1 Doug. 231, it appearing 
that the plaintiff could not find sufficient ef- 
fects of the defendant to satisfy his judgment, 
the court on motion ordered the sheriff to 
retain for the use of the plaintiff money 
which he had levied in another action at the 
suit of the defendant, having first discharged 
the bill of the attorney. Turner v. Fendall, 1 
Craneh [5 U. S-] 117; Ball v. Ryers, 3 Caines, 
84; Van Nest v. Yeomans, 1 Wend. 87; Ward 
v. Storey, IS Johns. 120; Allen, Sher. 162. But 
the rights of the parties must be clear; be- 
cause where conflicting claims on the fund exist, 
a court of chancery has more means and can 
procure more light in adjusting them, and can 
do full justice (Williams v. Rogers, 5 Johns. 
167) between all parties in interest, while a 
court at law would fail to attain that desirable 
object in a complicated case. In two cases in 
the king's bench (Fieldhouse v. Croft, 4 East, 
510, and Knight v. Oriddle, 9 East, 48) the 
court refused to interfere; but these decisions 
were based on the principle that money could 
not be taken on execution; and the assumption 
that it could, Lord Ellenborough declared, was 
"an innovation on the law which ought not to 
be admitted." The same doctrine seems to 
have been adopted by the court of common pleas 
in Willows v. Ball, 2 Bos. & P. (N. R.) 376. 
And the supreme court of New York, in Wil- 
liams v. Rogers, above cited, refer to these cases 
with approbation, and seem inclined to adopt 
the rule therein stated; but it is added, "the 
court do not say that they will never interfere 
when the equity of the case can be accurately 
discerned." 3 Caines. 84. note a; Saunders v. 
Bridges, 3 Barn. & Aid. 1)5. 

The quaint reason given in the old cases, why 
the sheriff could not take money in execution, 
even though found in the defendant's scrutoire, 
was that it could not be sold. This reason is not 
a good one, and in Turner v. Fendall, above 
cited. Chief Justice Marshall laid down the 
true rule as follows: "The reason of a sale is 
that money only will satisfy the execution, and 
if any thing else be taken, it must be turned 
into money; but surely, that the means of eon- 
verting the thing into money need not be used, 
can be no adeauate reason for refusing to take 
the very article, to produce which is the sole 
object of the execution." 1 Doug. 230. And 
in Handy v. Dobbin, 12 Johns. 220 (which may 
be considered as overruling Williams v. Rogers, 
5 Johns. 167, as far as that may question the 
right to levy on money), it was said that there 
was no objection in principle, why money should 
not be taken in execution; that it was the goods 
and chattels of the party, and that it comport- 
ed with good policy as well as justice, to subject 
every thing of a tangible nature to the satisfac- 
tion of a debtor's debts, except such things as 



the humanity of the law preserved to a debtor, 
and mere choses in action. In Arkansas, and 
probably in other states, it is provided by stat- 
ute, that any current gold and silver coin which 
may be seized on execution, shall be returned as 
so much money, collected, without exposing the 
same to sale. Digest St. Ark. n. 498. § 25. 

On principle and authority, the following po- 
sitions would seem to be clear: (1) That money 
in the possession of the defendant, or a third 
person other than the officer, may be seized on 
execution- and returned without sale as so much 
money collected. (2) That money collected by 
an officer on execution cannot be levied on nor 
attached while it remains in his hands, nor ap- 
propriated by him on an execution against the 
person for whom the money was collected. (3) 
That where there are conflicting claims, and 
the rights of parties are doubtful, a court of eq- 
uity is the proper tribunal to enable a creditor, 
by a proceeding in the nature of a creditors* 
bill, to reach the mo.ney so collected, and sub- 
ject it to his claim, or otherwise adjust the eq- 
uities of the respective parties. (4) That al- 
though a court of law will not generally inter- 
fere in a summary manner where the case is 
complicated and the right doubtful, yet when 
these obstacles do not intervene, and justice 
will be promoted thereby, such money may be 
appropriated at law under the direction of the 
court to which the execution is returnable, on 
a summary motion for that purpose, first giving 
reasonable notice to the party interested, to 
enable him to show cause against it, as that he 
has paid the debt, or that the appropriation 
ought not to be made. 



RENTON (WHIPPLE v.). See Case No. 17,- 



Case No. 11,701. 

REN WICK et al. v. COOPER et al. 

[10 Blatchf. 201; 6 Fish. Pat. Cas. 31.] i 

Circuit Court, S. D. New York. Sept. 28, 1872. 

Patents— Bueecii-Loading Fire- Arms — Caveat 
— Infringement — Provisional Injunction. 
The reissued letters patent granted to William 
C. Hicks, March 1st, 1870, for an "improve- 
ment in breech-loading fire-arms" [Case No. 11,- 
702], are valid, as against what is shown in a 
caveat filed in the patent office by George W. 
Morse, August 24tn, 1855, and what is shown 
in letters patent granted to said Morse, October 
28th, 1856. 
[Cited in Morse Arms Manuf 'g' Co. v. Win- 
chester Repeating Arms Co., 33 Fed. 178.] 

2 [Motion for provisional injunction. 

[Suit brought [by Edward S. Renwick and 
others against Albeit Cooper and others] up- 
on letters patent for "improvement in 
breech-loading fire-arms," granted to Wil- 
liam C. Hicks, March 10, 1857 [No. 16,797]; 
reissued May 9, 1865 [No. 3798]; again, 
January 18, 1870, and again, March 10, 1870, 
and extended for seven years from March 
10, 1871. The accompanying engravings 
represent the Morse patent, showing espe- 
cially the extractor 'employed by him. The 
Hicks invention is described and illustrated 
in the report of Renwick v. Pond [Case No. 

i [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and by Samuel S. Fisher, Esq., 
and here compiled and reprinted by permission. 
The syllabus and opinion are from 10 Blatchf. 
201, and the statement is from 6 Fish. Pat. 
Cas. 31.] 

2 [From 6 Fish. Pat. Cas. 31.] 
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[Drawings from 6 Fish. Pat. Cas. 31.] 




K No. i.. 





No. 2. 



(Case No. 11,701) RENWICK. 

11,702]. The first of the foregoing engrav- 
ings exhibits the hammer and movable 
parts which- it operates; the second exhibits 
more fully the extractor or nippers, s, which, 
closing upon the rim of the cartridge in the 
chamber, o, serve to withdraw it. These 
nippers are also shown in the first figure. 
They are operated by the hammer, and not 
by the breech-piece.] 2 

George Gifford, for complainants. 

Charles M. Keller, for defendants. 

BLATGHFORD, District Judge. This is a 
motion for a provisional injunction, to re- 
strain the infringement of reissued letters 
patent granted to William C. Hicks, March 
1st, 1870, for an "improvement in breech- 
loading fire-arms." The arm proceeded 
against is one made by the Winchester Re- 
peating Arms Company, of New Haven, 
Connecticut, and is of the same construction, 
in the particulars involved in this suit, as 
the arm proceeded against in the suit of 
Renwiek v. Pond [Case No. 11,702], brought 
on the same patent, and decided by this 
court, on final hearing. In that suit, the first 
three claims of the patent were sustained 
against all defences, and were held to have 
been infringed by the arm in question. 
Among those defences, a patent issued to 
George W. Morse, October 28th, 1856, was 
set up. The original patent to Hicks, is- 
sued March 10th, 1857, was applied for Feb- 
ruary 20th, 1857, but it was held, on the 
evidence, that the invention by Hicks dated 
back to a period shortly after the 14th of 
August, 1855, and anterior to the date of the 
invention by Morse. A caveat is now intro- 
duced, filed in the patent office, by Morse, 
on the 24th of August, 1855. Morse testifies, 
that this caveat was prepared and in ex- 
istence on or before the 14th of August, 
1S55, and was signed by him on or before 
the succeeding day; and that such caveat 
was accompanied by "a" drawing, which 
was prepared and in existence before the 
preparation of the specification and descrip- 
tion of the invention, and was made from 
a model constructed by him more than a 
week previous to the 14th of August, 1855. 
The certified copy from the patent office of 
what was so filed as a caveat on' the 24th 
of August, 1855, contains a description and 
two separate drawings. The second of these 
drawings is not referred to in the descrip- 
tion. The description and the first drawing 
suggest the withdrawal of a cartridge by 
means of a eatch, but they contain no .de- 
scription or representation sufficient to en- 
able a practical working apparatus to be 
made from them. Morse's ideas, so far as 
they can be learned from such description 
and first drawing, do not appear to have 
been further developed on the plan there 
suggested. The plan set forth in his patent 
of October, 1856, is a different plan from 

2 [From 6 Fish. Pat. Cas. 31.] 
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that suggested in the description and first 
drawing of the caveat, and is a working 
out of the ideas put forth in the second 
drawing attached to the caveat. Such plan 
oE the patent does not embody any one of 
the inventions covered by the first three 
claims of Hicks' patent, nor does such sec- 
ond drawing of the caveat embody any one 
of such inventions, nor is any one of such 
Inventions found in the description, or. the 
first drawing, of the caveat. It is sufficient 
to say, in regard to the Morse patent, and 
the second drawing of the caveat, that such 
extractor as they show is operated by the 
hammer, and not by the forward movement 
of the closing piece which closes the breech; 
that, when the extractor is in its most for- 
ward position, it is not within the periphery 
of a chamber in which the cartridge and its 
flange are contained, and in advance of the 
rear of the space in which the cartridge is 
received in such a chamber; and that the 
extractor is not so arranged as to engage 
with only one side of the flange of the car- 
tridge. These are all essential features in 
Hicks' invention, and in the first three 
claims of his patent. It is, also, an essen- 
tial point in Hicks' arrangement, that the 
closing of the breech effects the engagement 
of the hook. Therefore, a single movement 
of the hand, to close the breech, is all that 
is required. In the Morse patent, the for- 
ward movement of the breech closing piece 
causes no engagement of any hook with the 
cartridge flange, and there is no such en- 
gagement until the hammer is brought into 
action, by a second movement of the hand, 
to act on the tails of the hooks, to cause 
such engagement, after the forward ends of 
the hooks are moved forward by the breech- 
closing piece. In all the particulars in which 
the defendants' arm is like the plaintiffs', so 
as to infringe the first three claims of 
the plaintiffs' patent, such arm of the de- 
fendants is unlike, in its construction and 
mode of operation, what is shown in the 
Morse patent. 
The injunction is granted." 

[For another case involving this patent, see 
Renwick v. Pond, Case No. 11,702.] 



Case KTo. 11,702. 

RENWICK et al. v. POND. 

[10 Blatehf. 39; 5 Fish. Pat. Cas. 569; 2 O. G. 
392; Merw. Pat. Inv. 128.] i 

Circuit Court, S. D. New York. June 8, 1872. . 

Patents — Combination — Function — Result — 
Breech-Loading Fire-Arms. 

1. The reissued letters patent granted to Wil- 
liam C. Hicks, March 1st, 1870, for an "im- 

i [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and by Samuel S. Fisher, Esq., and 



provement in breech-loading fire-arms," the orig- 
inal patent having been granted to Hicks, as in- 
ventor, March 10th, 1857, are valid. 

[Cited in Renwick v. Cooper, Case No. 11,- 
701.] 

2. Hicks was the first person who devised a 
practical mechanism for certainly withdrawing 
a loaded cartridge from its chamber, in a breech,- 
loading fire-arm, under all conditions, as well 
when its rim or flange has not been expanded by 
the blow of a striking instrument, as when it 
has been so exoanded, by effecting such with- 
drawal, through the engagement, within the 
periphery of such chamber, of a hook, actuated 
automatically, with a metallic flange forming 
part of the cartridge, 

3. Although the patent describes the inven- 
tion as applied to a cartridge, the flange of 
which radiates inwardly towards the longitu- 
dinal axis of the cartridge, and describes the 
hook as a rigid hook, and the flange as spring- 
ing, to engage with the hook, yet an arm in 
which a cartridge is used, the flange of which 
radiates outwardly from the longitudinal axis 
of the cartridge, and is rigid, and in which the 
hook springs, to engage with the flange, in- 
fringes the first three claims of such patent, 
provided such arm has a breech-closing piece 
moving longitudinally with the barrel, a car- 
tridge chamber at the butt of the barrel, and a 
reciprocating extracting hook, arranged in such 
manner that, when the breech is closed by the 
forward movement of the closing piece, the bill 
of the hook is within the periphery of such cham- 
ber, and, being m its most forward position, 
is in advance of the rear of the space in which 
the cartridge is received, so as to engage with 
the unexpanded front side of the flange of the 
cartridge, and only one side of the flange is en- 
gaged with the bill of the hook, avoiding any 
difficulty in disengaging the cartridge. 

[Cited in Rumf ord Chemical "Works v. Hecker, 
Case No. 12,133; Morse Arms Co. v. Win- 
chester Arms Co., 33 Fed. 178.] 

4. Claiming the arrangement of a combina- 
tion, when the arrangement is such as to pro- 
duce a given mechanical result of the combina- 
tion, is not a claim to a function, nor is it a 
claim to a result, irrespective of the means of 
producing it, but it is a claim to the means 
alone, and only when specially arranged to pro- 
duce a given result. 

5. In order to infringe the patent, it is not 
necessary to use a cartridge, if an arm be sold, 
capable of being, and designed to be, used to ef- 
fect the result of the patent, by the means speci- 
fied in its claims, and requiring only the addi- 
tion of the cartridge by the purchaser. 

In equity. 

[Final hearing on pleadings and proofs. 
Suit brought [by Edward S. Renwick and 
others against Charles H. Pond] upon letters 
patent for "improvement in breech-loading 
fire-arms," granted to William C. Hicks, 
March 10, 1857 [No. 16,797], reissued May 9, 
1865 [No. 3,798], again January IS, 1870, and 
again March 1, 1870. The patent was ex- 
tended for seven years from March 10, 1871, 
but the bill was not founded on the extension. 



here compiled and reprinted by permission. The 
syllabus and opinion are from 10 Blatehf. 39, 
and the statement is from 5 Fish. Pat. Cas. 
569. Merw. Pat. Inv. 128, contains only a par- 
tial report.] 
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[In the foregoing engraving, which repre- 
sents the invention of Hicks, the extracting 
hook is shown at m, fig. 1, and at a, figs. 2 
and 3. In fig. 3 the hook is double. This 
hook is so constructed as to slip by the flange 
of the cartridge, shown at 1, fig. 1, when 
pressed against it, and to engage with the 
flange in such manner that when the hook is 
withdrawn the cartridge is also extracted. 
The hook likewise serves as the striking in- 
strument for firing the cartridge. 
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[The ahove engraving represents the Smith 
& Wesson pistol of 1S54. The retractor con- 
sisted of the branched rod, H, constructed as 
shown at a, so that the head of the cartridge 
would pass within the catches without en- 
gaging with them. When, however, the piece 
was fired, the blow of the striking instru- 
ment caused the head of the cartridge, which 
was spherical, to expand, so as to fill the 
space between the catches, by which it could 
then be extracted. The extractor of the 
Morse gun, as well as that of defendant's, en- 
gaged the cartridge on the periphery of the 
flange, which was turned outward from the 
body, by means of a spring catch or catches, 
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which, slipped over the flange and permitted 
the withdrawal of the cartridge.] 2 

E. W. Stoughton and George Gifford, for 
complainants. 

F. S. Beach and C. M. Keller, for defend- 
ant. 

BLATCHFORD, District Judge. This suit 
is founded on reissued letters patent granted 
to William O. Hicks, March 1st, 1S70, for an 
"improvement in breech-loading .fire-arms." 
The original patent was granted to Hicks, an 
inventor, March 10th, 1857, and was reissued 
to him May 9th, 1865, and again January 
18th, 1870. On the 27th of February, 1871, 
the patent was extended for seven years from 
the 10th of March, 1871. This bill was filed 
in May, 1870, and is not founded on the ex- 
tension. 

The specification states, that the object of 
the invention "is, primarily, to extract from 
the breech of a fire-arm, the cartridge, or the 
remnant thereof which remains after firing, 
and, secondarily, to secure the explosion of 
the percussion primer"; that, to this end, the 
invention "consists of certain combinations 
and arrangements of one or more extracting 
hooks, the reciprocating breech-pin or breech- 
closer of a fire-arm, and the chamber in the 
breech of a fire-arm, in which the cartridge 
is received"; that the invention is "applicable 
to breech-loading fire-arms of various con- 
structions," and reference is made, "in order 
that it may be fully understood," to a pistol 
manufactured, at the time of the invention, 
by. the Volcanic Repeating Arms Company, 
with Hicks' improvements applied thereto, 
"said pistol being, in other respects, substan- 
tially the same as that described in the patent 
granted to Horace Smith and D. B. Wesson* 
the 14th day of February, A. D. 1854." The 
specification then describes, with references 
to the drawings, the parts of such pistol 
which are important to an understanding of 
the invention. The pistol has a barrel con- 
structed to be loaded, at the breech, with a 
cartridge which has at its butt an internal 
brass flange, which flange, being elastic, 
yields when pushed forward by an inclined 
instrument, and tends to regain its original 
form when the instrument has passed by it. 
The powder is in a cavity in the ball. Next 
the powder is a steel disk, and the percussion 
primer is placed against such disk and be- 
tween it and a thin disk of cork. The barrel 
of the pistol has an enlarged chamber at its 
rear end, for the reception of the cartridge, 
the chamber being deep enough to receive 
within it the entire cartridge, including the 
flange. The cartridge is pushed into the 
chamber by means of the breech-pin, operated 
by a lever which moves the breech-pin and its 
connections to and fro. The pistol is fired by 
a hammer, which operates, through the inter- 
vention of the breech-pin and its appurtenan- 

2 [From 5 Fish. Pat. Cas. 569.] 
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ees, on the primer in the cartridge. The for- 
ward end of the breech-pin carries the ex- 
tracting hook or hooks. "Where two are used, 
they are side by side, each arranged to act at 
one side only of the flange of the cartridge, 
their bills both pointing in the same direc- 
tion, so that, when the cartridge is withdrawn 
from the chamber, it may be readily disen- 
gaged from the bills of the hooks, by moving 
the cartridge in the plane of the profiles of 
the hooks, which could not be readily done if 
two hooks, when used, were arranged at op- 
posite sides of the cartridge flange, so as to 
hold the cartridge between them. The spec- 
ification states, that the application of the ex- 
tracting hook to the forward end of the 
breech-pin constitutes no part of the inven- 
tion, and that the hook is used as the strik- 
ing instrument, for striking the percussion 
primer, in addition to performing its function 
of extracting the cartridge. As the flange of 
the cartridge used with the pistol is made of 
elastic metal, which will yield to permit the 
hooks to pass by it, they are made rigid by 
being formed upon a cylindrical plug or stock, 
and are connected with the breech-pin by 
driving said stock into a socket formed in the 
front end of the breech-pin. As the breech- 
pin is connected with a lever, the extracting 
hooks, being connected with the breech-pin, 
are combined with the said lever, so that, 
when the lever is turned in one direction, the 
extracting hooks are moved forward, and, 
when the lever is moved in the opposite di- 
rection, the extracting hooks are withdrawn. 
Each extracting hook is so arranged, relative- 
ly to the cartridge chamber, that the bill of 
the hook, when advanced, enters within the 
periphery of the cartridge chamber, so as to 
be sure to engage with the flange of the car- 
tridge therein. Each hook, also, is so ar- 
ranged, relatively to the cartridge chamber, 
that the bill of the hook, when moved to its 
most forward position, is in advance of the 
rear of the space occupied by the cartridge, 
at least as far as the thickness of the flange 
thereof, so that the shoulder of the hook may 
engage with certainty with the forward side 
of the cartridge flange. When the pistol is 
to be loaded, the movement of the lever opens 
the breech, by moving the breech-pin or 
breech-closer backward, in the longitudinal 
line of the barrel, or thereabouts, and with- 
draws the extracting hooks, while the move- 
ment of the lever in the opposite direction 
first impels the cartridge into the chamber 
of the breech. When, however, the cartridge 
reaches a shoulder at the front end of the 
chamber, its forward movement is stopped, 
and then the continued movement of the lever 
impels the extracting hooks forward past the 
edge of the flange of the cartridge, and, as the 
point of each is inclined, or sloped off, in ad- 
vance of its shoulder, the bill of the hook 
readily passes over the edge of the flange, 
which, being of thin metal, yields to the 
pressure of the hook. When the shoulder of 
the hook has passed by the edge of the flange, 



the latter, being elastic, tends to resume its 
original position, and the shoulder of the hook 
engages with the flange, so that, if the lever 
be then moved to open the breech, the hooks 
will extract the cartridge, by reason of their 
engagement with its flange. The first move- 
ment of the breech-pin, in opening the breech 
of barrel, and its last movement, in closing 
the breech, take place in the longitudinal line 
of the barrel, or thereabouts. In the fire-arm 
before referred to, the construction of the car- 
tridge with a thin flexible flange permits the 
extracting hook to be rigidly secured to the 
breech-pin, but that feature is not claimed as 
a peculiarity of the invention. The construc- 
tion of the cartridge, with the primer ar- 
ranged in its interior, in the line of movement 
of the point of the extracting hook, after pass- 
ing the flange, enables the hook to be used 
as the striking instrument, for transmitting 
the blow of the hammer to the primer, al- 
though such use of the hook does not affect 
its operation in extracting a cartridge, and is 
not essential to it. But, the movement of the 
breech-pin or closing piece longitudinally with 
the barrel, or thereabouts, at the time of open- 
ing and closing the cartridge chamber, is im- 
portant, and is a distinguishing feature of the 
invention. The reason why two striking in- 
struments are used, and are an improvement 
upon one, is stated to be, that, when a single 
striking instrument is used, the cake of per- 
cussion powder forming the primer, being 
struck at about its centre, frequently splits 
into parts, and allows the striking instrument 
to pass forward between the parts, without 
striking them against the disc-support of the 
primer, and hence the fire-arm frequently 
fails to discharge, whereas two striking in- 
struments will hold some portion of the cake 
between their points, so that it cannot escape, 
and some portion of it is certain to be struck 
between the points of the striking instruments 
and the disc-support, and the fire-arm is sure 
to fire. The specification states, that, in the 
fire-arm described in the said patent to Smith 
and Wesson, two extracting hooks were used, 
but, they were so arranged, that, when ad- 
vanced, their bills were outside of the periph- 
ery of the cartridge and of the chamber in 
which it was received; that, consequently, 
they could not engage with the cartridge-case 
unless its butt were first expanded by the 
blow of the striking instrument; and that, 
hence, the loaded cartridge could not be with- 
drawn by the hooks, and they could be used 
only to extract an expanded and empty car- 
tridge-case. The specification concludes: "As 
the bill of my extracting hook, when moved 
forward, is within the periphery of the car- 
tridge chamber, and within the space occu- 
pied by the cartridge-flange, it must, of neces- 
. sity, engage with the cartridge-flange, wheth- 
er the cartridge has been fired or not, and, 
consequently, can be used to withdraw a load- 
ed cartridge." The claims of the patent, four 
In number, are as follows: (1.) "The com- 
bination, substantially as set forth, of the 
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"breech-closing piece, moving longitudinally 
with the barrel, the cartridge chamber at the 
butt of the barrel, and the reciprocating ex- 
tracting hook, arranged in such manner that 
its bill enters within the periphery of the said 
chamber, so that it may engage with the 
flange of the cartridge therein! when the 
breech is closed by the forward movement of 
the closing piece, even though the cartridge 
be not expanded." (2.) "The combination, 
substantially as set forth, of the breech-clos- 
ing piece, moving longitudinally with the bar- 
rel, the cartridge chamber at the butt of the 
barrel, and the reciprocating extracting hook, 
arranged in such manner that, when the bar- 
rel is closed by the forward movement of the 
closing piece, and wUen the bill of said hook 
is in its most forward position, the said bill 
is hoth within the periphery of said chamber, 
and in advance of the rear of the space in 
which the cartridge is received, so that said 
bill may engage with the unexpanded front 
side of the flange of the cartridge, when the 
latter is within the said space." (3.) "The 
combination, substantially as set forth, of the 
breech-closing piece, moving longitudinally 
with the barrel, the cartridge chamber at the 
butt of the barrel, and the extracting hook de- 
scribed, arranged in such manner that but 
one side only of the flange of the cartridge is 
engaged with the bill of a hook inside of the" 
cartridge chamber, thereby enabling the car- 
tridge remnant to be readily disengaged from 
the extracting hook." (4.> "The combination 
and arrangement, substantially as set forth, 
of the hook, with the breech-closing piece, 
moving in the line of the barrel, in such man- 
ner that the said hook performs the two func- 
tions of transmitting a blow to the primer, 
and of extracting the cartridge remnant from 
the breech of the fire-arm." 

The answer sets up a prior description of 
the invention in the said patent to Smith 
and Wesson, of the 14th of February, 1854, 
and in a patent granted by the United States 
to George W. Morse, October 28th, 1856; 
and, also, prior knowledge and use of the 
invention by various persons named. It 
also sets up, that the invention had been, 
with the knowledge and consent of Hicks, 
in public use and on sale more than two 
years prior to the application by him for a 
patent therefor. It also sets up, that the re- 
issue of March 1st, 1870, was obtained by 
Hicks for the fraudulent purpose of enabling 
him to include therein matters of which he 
was not the original and first inventor, and 
that it includes such matters, and that they, 
on the face of the patent, (especially in con- 
nection with the state of the art as it existed 
at the date of the original patent, and sub- 
sequently,) clearly appear to be different 
from the invention described and claimed in 
the original patent, and that the reissue is, 
therefore, void. 

It is insisted, that the defendant has in- 
fringed the first three claims of the patent, 
by selling fire-arms manufactured by the 



Winchester Repeating Arms Company, of 
New Haven, Connecticut, containing the in- 
ventions covered by those claims. The de- 
fendant's fire-arm cannot be used with a 
cartridge like that described in the plain- 
tiff's patent, having a central hole in the 
metal cap at the rear, and no flange at the 
rear projecting beyond the outer diameter of 
the body of the cartridge in a direction at 
right angles to its longitudinal axis, but can 
be used only with a cartridge which has 
such a flange. To fire the cartridge, in the 
defendant's arm, two points, carried by a 
rod in the breech-piece, strike the rear end 
of the cartridge, near its outer circumfer- 
ence, and explode the fulminate within. In 
the upper surface of the breech-piece there 
is a groove, into which is fitted a spring, the 
forward end of which is formed into a hook, 
which projects beyond the front face of the 
breech-piece, so that, when the cartridge is 
pushed into the chamber of the barrel, the 
hook springs over the outer flange of the 
cartridge, and engages with the flange, and, 
when the breech-piece is retracted, the hook 
draws the cartridge out of its chamber. 

There can be no doubt, on the evidence, 
that Hicks was the first person who devised 
a practical mechanism "for certainly with- 
drawing a loaded cartridge from its cham- 
ber, in a breech-loading fire-arm, under all 
conditions, as well when its rim or flange 
has not been expanded by the blow of a 
striking instrument, as when at has been so 
expanded, by effecting such withdrawal 
through the engagement, within the periph- 
ery of such chamber, of a hook, actuated 
automatically, with a metallic flange forming 
part of the cartridge. In devising such 
mechanism, he made an important inven- 
tion. Sometimes, it is desired to withdraw 
the loaded cartridge without attempting to 
fire it. Before the invention of Hicks, the 
only certain means of doing so was to in- 
sert a rammer in the muzzle of the barrel 
of the fire-arm, and push the cartridge out 
through the breech end. This was danger- 
ous, because liable to cause the cartridge to 
explode by striking its fulminate end against 
the breech closing piece. The mechanism 
described in the patent issued to Horace 
Smith and Daniel B. Wesson, February 14th, 
1854, and reissued to them October 10th, 

1854, would withdraw the cartridge only 
after its rim had been forced, by expansion 
caused through the blow of the striking in- 
strument, to engage with recesses provided 
to receive it, and would not withdraw a 
loaded cartridge before any attempt had been 
made to fire it. Although the application 
by Hicks for his original patent of March 
10th, 1857, was not made until the 20th of 
February, 1857, yet his invention dates back 
to a period shortly after the 14th of August, 

1855, and anterior to the date of the inven- 
tion shown in the patent of October 28th, 

1856, granted to George W. Morse. No such 
combination and arrangement as that de- 
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scribed in the patent to Hicks, and covered 
by bis first three claims, to effect the result 
of withdrawing an unexpanded loaded car- 
tridge, existed before his invention. The 
same combination and arrangement, operat- 
ing in substantially the same way, to effect 
the same result, is found in the defendant's 
fire-arm. It can make no difference, that the 
flange of the defendant's cartridge radiates 
outwardly from the longitudinal axis of the 
cartridge, and that the flange of the plain- 
tiff's cartridge radiates inwardly towards 
the longitudinal axis of the cartridge. Nor 
can it make any difference, that the defend- 
ant has a rigid flange in the cartridge, and 
causes the hook to spring to engage with the 
flange, while the plaintiffs have a rigid hook, 
and cause the flange to spring, to engage 
with the hook. Each has the breech-closing 
piece moving longitudinally with the barrel, 
the cartridge chamber at the butt of the 
barrel, and the reciprocating extracting hook, 
arranged in such manner that, when the 
breech is closed by the forward movement 
of the closing-piece, the bill of the hook is 
within the periphery of such chamber, and, 
being in its most forward position, is in ad- 
vance of the rear of the space in which the 
cartridge is received, so as to engage with 
the unexpanded front side of the flange of 
the cartridge, and only one side of the 
flange is engaged with the bill of the hook, 
avoiding any difficulty in disengaging the 
cartridge. 

It is shown, that, to reach the invention 
made by Hicks, it was necessary for him, 
taking the cartridge and nipple or firing in- 
strument which he used, to make a properly 
shaped hook on the nipple, to change the lo- 
cation of the nipple relatively to the breech- 
pin and to the cartridge chamber, and to 
bring the flange of the metal cap on the car- 
tridge within reach of the hook, by reducing 
the size of the central hole in such cap. Al- 
though the cartridge and its flange are not 
made part of the combination, in any one of 
the first three claims, yet, the combination 
is required to be so arranged as to effect and 
ensure an engagement between the bill of 
the hook and the flange of the cartridge, by 
merely closing the breech by the forward 
movement of the closing piece. Such en- 
gagement is the purpose of the combination 
and arrangement If the combination ex- 
ists, yet, if it is not so arranged as to effect 
such engagement, there is no infringement. 
So, the prior existence of the combination of 
a breech-closing piece moving longitudinally 
with the barrel, a cartridge chamber at the 
butt of the barrel, and a reciprocating hook, 
the whole arranged so that the hook would 
extract something from the chamber, \)j 
means of the motion of the breech-closing 
piece, is of no avail to impeach the patent, 
so long as such combination was not so 
arranged as to extract an unexpanded load- 
ed cartridge, through the engagement of the 
hook with the flange of the cartridge by the 



forward movement of the closing-piece, and 
the sequent action of the closing-piece in its 
backward movement. 

It is contended, that the patent shows but 
a single arrangement of the three elements 
of the combination named; that three claims 
on such single arrangement cannot be sus- 
tained; that each claim rests on a portion of 
the result to be accomplished by working 
the arrangement; that, thus, each claim 
claims a function; that such functions are 
not patentable; that, to perform the func- 
tions, requires that the cartridge be used; 
and that defendant has not used the car- 
tridge, and so has not infringed. I do not 
think the patent is open to these objections. 
The first claim is the same it would be if 
it claimed causing the bill of the reciprocat- 
ing extracting hook to enter within the pe- 
riphery of the cartridge chamber, by means 
of the combination specified, when so ar- 
ranged as to enable the bill to engage, in 
such chamber, with the flange of the car- 
tridge when the breech is closed by the for- 
ward movement- of the closing-piece, even 
though the cartridge be not expanded. The 
second claim is the same it would be if it 
claimed causing the bill not only to enter 
within the periphery of the cartridge cham- 
ber, but to be, when in its most forward po- 
sition, in advance of the rear of the space in 
which the cartridge is received, by means of 
the combination specified, when so arranged 
as to enable the bill to engage with the un- 
expanded front side of the flange of the car- 
tridge, when the latter is within the said 
space and the breech is closed by the for- 
ward movement of the clusing-piece. The 
third claim is the same it would be, if it 
claimed so arranging the hook or hooks, in 
the combination specified, as to act at one 
side only of the flange of thQ cartridge in 
the chamber, thus enabling what is with- 
drawn by the hook or hooks to be readily 
disengaged therefrom. It cannot be doubted 
that the claims, thus presented, would not be 
open to criticism. The first and second would 
be different from each other, in substance, 
and the third would be wholly distinct from 
either. The patentee would be entitled to 
make such claims, because they are embraced 
in what is shown in his original specifica- 
tion and drawings; and he really invented 
what each would cover. It could not be said, 
a priori, that the first claim would neces- 
sarily cover the position of the bill of the 
hook in advance of the rear of the space in 
which the cartridge is received, or the ability 
of such bill to engage with the unexpanded 
front side of the flange of the cartridge, 
When the latter is within the said space. Nor 
could it be said that the first claim would 
necessarily cover anything more than the en- 
trance of the bill of the hook within the 
periphery of the cartridge chamber, and its 
ability to engage therein with the flange of 
the cartridge. 

Claiming the arrangement of a combina- 
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tion, when the arrangement Is such as to 
produce a given mechanical result of the com- 
bination, is not a claim to a function. The 
result is not claimed irrespective of the 
means producing it The means alone are 
claimed, and claimed only -when specially ar- 
ranged to produce a given result. This is 
very far from claiming a function. 

The defendant may not have himself used 
a cartridge in the fire-arms sold by him, so 
that it can be said he has caused the hook 
to engage -with the flange of the cartridge, 
and he may never have withdrawn a loaded 
ball and disengaged it from the hook. But, 
even if the cartridge were to be regarded as 
a part of the arrangement and combination, 
the defendant would, within the principle of 
the case of Wallace v. Holmes [Case No. 17,- 
100], be an infringer, by "selling an arm ca- 
pable of being, and designed to be, used to 
effect the result of the patent by the means 
specified in its claims, and requiring only 
the addition of the cartridge by the pur- 
chaser. 

It is contended, by the defendant, that the 
first three claims of the plaintiffs* patent 
must be limited to an arrangement by which 
the hook shall bodily enter within the car- 
tridge chamber, so that its bill may enter 
the rear end of a cartridge, when one is in 
the chamber, and engage with the inner edge 
of an inner flange of the cartridge; that the 
reissue is enlarged beyond the invention ac- 
tually made and presented in the original 
patent, so as to cover inventions subsequent- 
ly made by others; that, in the defendant's 
arm, the instrument for extracting the car- 
tridge never enters any portion of the car- 
tridge, and no portion of it ever enters the 
cartridge chamber proper; and that the de- 
fendant's device could not operate with a 
loaded cartridge of the character shown in 
the plaintiff's patent, and the plaintiff's hook 
could not operate with such a cartridge as 
is used in the defendant's arm. These. views 
are pressed with great earnestness, but they 
seem to me to be without real strength. 
The invention of Hicks involved only slight 
changes in what existed before, but those 
slight changes brought success. When the 
idea of Hicks was once embodied in practice, 
it was easy to adapt it to any form of flange. 
When a cartridge with a flange on the ex- 
terior rim was used, it required only ordinary 
mechanical skill, to take Hicks' invention and 
apply it to such flange, making the spring in 
the hook instead of in the flange. The change 
embodies Hicks' invention, although it may 
contain some patentable improvements. In 
respect to the cartridge described in the 
plaintiffs' patent, its chamber is the entire 
space which it, and its cap, and the flange, 
and all its component parts occupy in the 
arm, the chamber being formed by the 
walls enclosing such space. Into that space 
the bill of the plaintiffs' hook enters, be- 
cause of the central hole in the cap. So, in 



the defendant's arm, the cartridge chamber 
is the entire space occupied by the cartridge 
and its flange, the flange being as much a 
part of the cartridge as any other part, and 
the chamber is formed by the walls enclosing 
such space. Into such space the bill of the 
defendant's hook enters, provision being 
made to allow the hook room to ride over 
the flange. 

The fact, that no arms are now made in 
which the hook on the nipple in the breech- 
pin enters within the diameter of the body 
of the loaded cartridge, is due to the fact 
that such form of cartridge as is shown in 
the plaintiffs' patent has been superseded in 
practice, because of- the preference given to 
cartridges with a flange on the exterior rim. 

There is nothing to impeach the validity of 
the plaintiffs' patent, and it is established 
that the defendant's arm infringes its first 
three claims. There must be a decree for 
the plaintiffs, for an account, in respect of 
such infringement, with costs. As the bill 
is not based on the extension, there can be 
no injunction in this suit. 



Case No. 11,703. 

REPPERT v. ROBINSON. 

[Taney, 492.] i 

Circuit Court, D. Maryland. April Term, 
1851. 

Maritime Lien — Effect op Taking Note — Op 
fer to Surrender — Sea Navigation — Ad- 
miralty Practice— Appeal— Amendment. 

1. The case of Ramsay v. Allegre, 12 Wheat. 
[25 U. S.] 611, commented on and explained. 

2. The question whether a note or other se- 
curity taken for a maritime contract is a bar 
to the admiralty jurisdiction or not, depends up- 
on the effect which the note or other security 
has (by the laws of the place where it is made), 
upon the original contract. If it discharges and 
extinguishes it, and stands in its place, it puts 
an end to the admiralty jurisdiction; and the 
surrender of the note cannot renew the original 
debt, nor restoie the admiralty jurisdiction over 
it. 

[Cited in The Napoleon, Case No. 10,011.] 
[See Allen v. King, Case No. 226.] 

3. The case of Glenn v. Smith, 2 Gill & J. 
508, is decisive upon the point that, in Mary- 
land, taking a due-bill does not discharge the 
original contract, nor extinguish the remedy 
upon it; and therefore, a due-bill or promissory 
note taken in that state, is no bar to a recovery 
on the original cause of action, under a libel filed 
in admiralty, provided the due-bill or promissory 
note be produced and filed at the trial, and offer- 
ed to be surrendered to the respondent. 

[Followed in McKim v. Kelsey, Case No. 8,- 
861. Cited in The Napoleon, Id. 10,011.] 

- 4. Where repairs are made upon a small ves- 
sel of twenty-seven or twenty-eight tons, en- 
gaged exclusively in transporting the products 
of the farms of the respondent, lying in Mary- 
land, to the city of Baltimore, and a libel is 
filed against him to recover the value of those 

i [Reported by James Mason Campbell, Esq., 
and here reprinted by permission.] 
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repairs, alleging that they were useful and nec- 
essary for the vessel, and for her safety and 
navigation on the high seas, and this allegation 
is not denied, nor is any testimony taken in ref- 
erence to it: Held, that whether a vessel he one 
of that class which is fitted for the navigation 
of the sea or not, is a question of fact, not of 
law, and if disputed, must be tried by the tes- 
timony of witnesses. 

5. If the respondent mean to rely upon the 
character of the vessel in this respect, he must 
put it in issue by his answer, otherwise no evi- 
dence can be received upon the subject. 

6. The manner in which the vessel is actually 
employed cannot affect the question of jurisdic- 
tion; it depends upon her character; if the re- 
pairs fitted her for the navigation of the sea, the 
contract was maritime; and it does not rest 
with the owner to confer or take away the ad- 
miralty jurisdiction, at his pleasure, by the 
mode or trade in which he afterwards employed 
her. 

[Cited in The Wilmington, 48 Fed. 567.] 

7. The circuit court, upon appeals from the 
court of admiralty, has the power to suffer 
amendments to be made to the pleadings, so as 
to let in new evidence and new grounds of de- 
fence. 

8. But this power ought always to be exer- 
cised with caution, and for the purposes of 
justice, and to bring the merits of the contro- 
versy fairly before the court; it would hardly 
be consistent with these principles, to permit 
an amendment to be made, where the only ef- 
fect it could produce would be, the defeat of the 
present suit, and driving the libellant to another 
forum to recover a claim, admitted to be due, 
and the justice of which is not disputed: Meld, 
also, that the same objection applied to a de- 
fence raised in the circuit court, that the re- 
pairs were made by the libellant and another 
as partners, both of whom were still living, and 
both of whom had taken the benefit of the in- 
solvent laws, since the work was done, and 
since the dtie-bill had matured; that it was 
purely a technical defence, and if it had been 
raised in the district court, the libel could have 
been amended so as to obviate the difficulty. 

9. If it appeared on the proceedings that when 
the suit was brought, the due-bill was held by 
an assignee, and the suit was brought for his 
benefit, the admiralty-jurisdiction could not be 
maintained. 

[Cited* in The Champion, Case No. 2,583; The 
Napoleon. Id. 10,011; The Sarah J. Weed, 
Id. 12,350.] 

10. The right to sue in admiralty upon claims 
of this description, is personal, and is maintain- 
ed upon principles and reasons which do not ap- 
ply to an assignee. 

[Cited in The Champion, Case No. 2,583; The 
R. W. Skillinger, Id. 12,181.] 

11. An assignment, after the suit was insti- 
tuted, and after the court had taken jurisdic- 
tion of the case, would perhaps stand upon dif- 
ferent grounds from an assignment made be- 
fore. 

12. The entry of a suit to the use of another 
has, in modern practice, been recognised in the 
Maryland courts of common law, as evidence 
of title in the party for whose use it is brought; 
but it is not, according to the established pro- 
ceedings in courts of admiralty. 

[Appeal from the district court of the 
United States for the district of Maryland.] 
In admiralty. 

John Glenn, for libellant. 
Neilson Hoe, for respondent. 



TANEY, Circuit Justice. This is a proceed- 
ing in personam, to recover the value of cer- 
tain work and labor done, and materials 
found for the schooner Hamilton or Hamilton 
Bell, useful and necessary, as the. libel al- 
leges, for her safety and navigation on the 
high seas. The respondent is the owner of 
the vessel, and the repairs were made at his 
request, and amount to the sum of $155 02; 
these repairs were made in the port of Balti- 
more, to which the vessel belonged, and both 
the libellant and respondent were residing in 
this district at the time. 

The answer admits that the work was done 
and the materials found, as stated in the 
libel; but avers that the respondent had ad- 
justed and settled the amount by giving the 
dibellant, before the filing of the bill, a prom- 
issory note or due bill, and that the money 
could not, therefore, be recovered in a court 
of admiralty. The respondent exhibits with 
his answer the account rendered by the libel- 
lant, charging him as debtor to Lewis P. 
Reppert ■& Co., at the foot of which is the fol- 
lowing receipt: "Received the above bill, 
by due-bill, at ninety days, when paid will 
be in full. Lewis F. Reppert." 

The libellant produced and filed, and of- 
fered to deliver up to the respondent, the 
promissory note or due-bill referred to in the 
answer. The record does not show by whom, 
or for what purpose, this due-bill was pro- 
duced and filed in the district court; regu- 
larly this ought to have appeared on the rec- 
ord transmitted to this court; but proof has 
been offered, here by the proctor for the libel- 
lant, that the note was produced and filed 
by him in the district court, and then and 
there offered to be delivered to the respond- 
ent, and it still remains on file there for the 
same purpose; and these facts are not dis- 
puted by the respondent. The note is as 
follows: "$155 02. Baltimore, June 27th, 
1848. I acknowledge to be justly due to 
Messrs. Lewis F. Reppert & Co., the sum of 
one hundred and fifty-five dollars and two 
cents, for work and labor, and materials put 
on my schooner Hamilton Bell, of Baltimore, 
which I promise to pay in ninety days. 
Benjamin Robinson." 

Upon this libel and answer, and the facts 
above stated, the district court dismissed the 
libel, without costs, being of opinion, it would 
seem, that as a promissory note Or due-bill 
had been given for the amount due for the 
repairs, the court of admiralty had no juris- 
diction. This is the only ground of defence 
taken in the answer, and the case appears to 
have turned upon it. 

This question of jurisdiction has certainly 
been a disputed one in the courts of the 
United States; but I have always regarded 
it as settled by the case of Ramsay v. Alle- 
gre, 12 Wheat. [25 U. S.] 611. It is true, 
that the decision in that case was in favor 
of the respondent; but so far as the note was 
an obstacle to the recovery of the libellant, 
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the court place it upon the ground, that the 
note was outstanding and not surrendered; 
and the language used in the opinion of the 
court necessarily implies, that if the note had 
been surrendered by the libellant, it would 
not have been a bar to his recovery in the 
suit in admiralty. This inference is con- 
firmed by the case of Andrews v. Wall, 3 
How. [44 U. S.] 573, and the point is direct- 
ly decided, in conformity with this opinion, 
in the case of The Chusan [Case No. 2,717]. 

Indeed, upon principle, independently of au- 
thority, it cannot be otherwise. The note is, 
undoubtedly, a common law contract, made 
on land and to be performed on land, "and no 
suit could be maintained upon it in a court 
of admiralty; and if the note, by the law of 
the place where it is made, is a payment and 
satisfaction of the previous claim, there is no 
contract remaining in force over which an 
admiralty court can exercise jurisdiction. 
But the fact that the party has a remedy at 
common law, is not, of itself, necessarily, a 
bar to .his remedy in admiralty; there are 
cases in which he may seek his remedy in 
either jurisdiction; and in this case, his right 
to sue in a court of common law, upon the 
original contract, was as perfect and un- 
doubted as his right to sue upon the due-bill. 

The title, therefore, of a party to a common 
law remedy, is no bar to the jurisdiction of 
the admiralty, and the decision against the 
libellant, in the case of Ramsay v. Allegre 
[supra], was not upon the ground of a defect 
of jurisdiction, but upon the ground that the 
note was outstanding and not surrendered. 
If he had been allowed to recover in the ad- 
miralty court, upon his original claim, the de- 
fendant might still have been subjected to 
another action, by an assignee of the note, 
in a court of common law, and thus compelled 
to pay the debt twice. 

The question, therefore, whether a note or 
other security taken for a maritime contract, 
is a bar to the admiralty jurisdiction or not, 
depends upon the effect which the note or 
other security has (by the laws of the place 
where it is made), upon the original con- 
tract. If it discharges and extinguishes it, 
and stands in its place, undoubtedly, it puts 
an end to the jurisdiction of the court of ad- 
miralty; and the surrender of the note could 
not renew the original debt, nor restore the 
admiralty jurisdiction over it. But in the 
case before the court, it is very clear, that the 
■due-bill did not discharge the original con- 
tract, nor extinguish the remedy upon it; 
the case of Glenn v. Smith, 2 Gill & J. 508, is 
■decisive upon this point. I think, therefore, 
that the learned judge of the district court 
■erred in his decision, and that the due-bill or 
promissory note was no bar to the recovery 
of the libellant, since it was produced and 
filed at the trial, and offered to be surren- 
dered to the respondent 

Two other objections have been taken in 
this court, neither of which appears to have 
teen relied on in the district court, and which 



I proceed to consider. The vessel, it appears, 
is a small one of twenty-seven or twenty- 
eight tons, and engaged exclusively in trans- 
porting the products of the farms of the re- 
spondent, lying in this state, to the city of 
Baltimore; and it is insisted, that this schoon- 
er is not, therefore, one of that class of ves- 
sels, the repairs of which fall within the ju- 
risdiction of a court of admiralty. But this 
ground of defence, even if it would have been 
sufficient in the district court, cannot, upon 
the pleadings in this case, now be taken. 

The libel charges that the repairs in ques- 
tion were useful and necessary for the ves- 
sel, and for her safety and navigation on the 
high seas, and this allegation is not denied 
in the answer, and indeed, is impliedly ad- 
mitted. Now, whether a vessel is one of that 
class which is fitted for the navigation of the 
sea or not, is a question of fact, and not of 
law; if disputed, it must be tried and deter- 
mined by the testimony of witnesses; and if 
a respondent means to rely upon the char- 
acter of the vessel in this respect, he must 
put it in issue by his answer. But no such 
allegation has been made by the respondent 
in this case, and no evidence can, therefore, 
be received on the subject. As the case is 
presented by the libel and answer, the Ham- 
ilton must be regarded as a vessel suited to 
the navigation of the sea; repairs made upon 
her, in her home-port, fall within the rule 
laid down by the supreme court, in the case 
of The General Smith, 4 Wheat. [17 U. S.] 
438; and the party making them is entitled 
to proceed against the owner, in personam, 
in the admiralty court, to recover the amount. 

The manner in which the vessel is actually 
employed cannot affect the question of juris- 
diction. It depends upon her character; if 
the repairs fitted her for the navigation of 
the sea, the contract was maritime; and it 
did not rest with -the owner to confer or take 
away the admiralty jurisdiction, at his pleas- 
ure, by the mode or trade in which he after- 
wards employed her. Undoubtedly, the cir- 
cuit court, upon this appeal, has the power 
to suffer amendments to be made to the 
pleadings, so as to let in new evidence, and 
new grounds of defence. But this power 
ought always to be exercised with caution, 
and for the purposes of justice, and to bring 
the merits of the controversy fairly before 
the court; and it would hardly be consistent 
with these principles, to permit an amend- 
ment to be made, where the only effect it 
could produce, would be the defeat of the 
present suit, and driving the libellant to an- 
other forum, to recover a claim which is ad- 
mitted to be due, and the justice of which, is 
not disputed. 

The remaining objection taken here, is, 
that these repairs were made by Lewis F. 
Reppert & Co., and not by the libellant alone; 
and that the firm of Lewis F. Reppert & 
Co. was composed of Lewis F. Reppert and 
Peregrine Spencer; both of whom are still 
living, and both of whom have taken the 
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benefit of the insolvent laws of this state, 
since this work done, and the due-bill be- 
came payable. The same answer may be 
given to this objection that has been given 
to the preceding one. It is too late; it is 
not consistent with the answer; and does not 
go to the merits of the case; it is merely 
technical; and if it is founded in fact, and 
had been made in the district court, the libel 
could have been amended so as to obviate 
the difficulty. Neither Spencer, the partner, 
nor any person claiming under him, has in- 
terposed any objection to the individual 
claim of the libellant. 

There appears, indeed, to have been an as- 
signment endorsed on the due-bill, to "William 
Hamilton, which is dated before these pro- 
ceedings were instituted; but that endorse- 
ment is erased, and the due-bill was pro- 
duced and offered to be surrendered and de- 
livered up by the libellant; he must, there- 
fore, be regarded as the lawful owner, and 
if it had been assigned, that it had again 
been returned to him. But if it appeared 
upon the proceedings, that when this suit 
was brought, Hamilton held this due-bill, as 
assignee, and the proceedings were instituted 
for his benefit, I do not think the admiralty 
jurisdiction could have been maintained; the 
right to sue in admiralty upon claims of this 
description is personal, and is maintained 
upon principles and reasons which do not 
apply to the assignee. The case, it is true, 
is now entered for the use of Hamilton, and 
the record has come up to this court with 
that entry upon it; but how or when he be- 
came interested, or what his interest is, does 
not appear. An assignment after the suit 
was instituted, and after the court had taken 
jurisdiction of the case, would perhaps stand 
upon different grounds from an assignment 
made before. 

But however this may be, there is noth- 
ing now before the court to show that Ham- 
ilton has any right to the money; and I am 
not aware of any practice in courts of ad- 
miralty, which recognises this entry for the 
use of another, as any evidence of title in the 
party for whose use it is entered. In modern 
practice, it has been recognised in the courts 
of common law in this state, but it is cer- 
tainly not according to the established pro- 
ceedings in courts of admiralty. I, therefore, 
regard the libellant and respondents as the 
only parties whose rights are in controversy, 
or who are entitled to be heard, and shall 
decree accordingly, according to the princi- 
ples hereinbefore stated. Decree for the li- 
bellant 
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Case No. 11,704. 

In re REPUBLIC INS. CO. 

[3 Biss. 452.1 1 

District Court, N. D. Illinois. Feb., 1873. 

Insurance Company — Unpaid Stock — Call bt 

Court — Retired Stock — Unearned Premiums 

— Equalization of Patments — Bankruptcy. 

1. This court has jurisdiction and power to 
make a call and assessment against the stock- 
holders in a bankrupt insurance company, on 

stock held by them, but not paid up. It has all 
the powers of a court of equity in the premises. 

2. The company, while solvent, having bought 
and retired a portion of its capital stock, this 
court will not go behind such action of the con- 
stituted authorities of the company. Such an 
act was within their general scope and power, 
and does not relieve the other stockholders from 
their liability to calls after the company has 
been declared bankrupt. 

[Cited in First Nat. Bank of Salem v. Salem 
Capital Flour Mills Co., 39 Fed. 96.] 

3. Although the charter of the company gives 
no right to make a call on the unpaid stock, ex- 
cept in ease "of losses exceeding the means of 
the corporation," this clause should not be con- 
strued as limiting the right of the company or 
court to an assessment for payment of losses 
only. When the funds are exhausted by losses 
an assessment may be made, either to pay debts 
already contracted or to create a new fund for 
a business basis. The losses exceeding the 
means of the company, the liability of the stock- 
holder on his unpaid stock becomes fixed, and 
whether the balance is to be applied in payment 
of losses or in payment of other liabilities and 
expenses does not affect the question. 

4. This court also has power to make an as- 
sessment to return unearned premiums, and all 
claims properly provable against the company, 
and also the expense of closing up its affairs 

5. The court also has jurisdiction of the equal- 
ization of payments between stockholders; and 
where part have paid more than their fair pro- 
portion, it can assess the others and adjust the 
account between them. 

6. It can also, where equity requires it, al- 
low interest on claims proven. 

In bankruptcy. This was an application 
by Joseph R. Payson, the assignee of the 
Republic Insurance Company of Chicago, 
bankrupt, for an order of court directing an 
assessment upon the stockholders of said 
company, for such a per-centage of the un- 
paid capital yet standing subject to call 
as should, in the judgment of the court, be 
necessary to liquidate the known liabilities 
of the bankrupt. The petition was filed on 
the 20th day of December, 1872, and an order 
then entered that all stockholders should 
show cause on or before the 20th day of 
January, 1873, why the assessment asked for 
should not be made, and that a copy of such 
order should be forwarded by mail to the 
address of each stockholder, as shown by the 
books of said company, and also that said 
order should be published in certain desig- 
nated newspapers. On the return day of 
this rule an extension thereof was given to 
the 28th day of January, and on the day last 
named several stockholders having appeared 
by counsel and objected, for various reasons 

i [Reported by Josiah H. Bissell, Esq., aDd 
here reprinted by permission.] 
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assigned, to the making of such assessment, 
and denied the facts set forth in the petition, 
a reference "was made by the court to H. N. 
Hibbard, Esq., the register in bankruptcy of 
this court, to take proof upon the following 
matters of fact raised by said petition and 
answers: First— The total amount of liabil- 
ities of the company. Second— The amount 
of available assets, exclusive of the unpaid 
capital stock. Third— The amount of unpaid 
capital stock. The register having returned 
into court the proof taken by him in pursu- 
ance of this order, the matter was set down 
for hearing, and argument had upon the va- 
rious questions raised by the petition, an- 
swers, and proof. 

Tenneys, Flower & Abererombie, for as- 
signee. 

McCagg, Fuller & Culver, Paddock & Ide, 
and other counsel, for stockholders. 

BLODGETT, District Judge. The substan- 
tial facts in the case appear to be that said 
bankrupt insurance company was a duly or- 
ganized corporation, by virtue of a special 
act of incorporation passed by the legislature 
of Illinois, approved February 18, 1865, and 
an act amendatory thereof, approved March 
25, 1869; that the capital stock of said bank- 
rupt was limited only by the discretion of 
its board of directors; that said board fixed 
said capital stock first at $1,000,000, and sub- 
sequently increased the same to $5,000,000, 
and subsequently to $7,500,000, but at no 
time in the history of the company did its 
subscribed capital stock amount to quite 
$5,000,000; that the capital stock of said 
company is divided into shares of $100 each, 
and that a large portion of its stockholders 
reside outside of this state and district; that 
by the terms of subscription, made in ac- 
cordance with the charter, twenty per cent, 
of said capital stock was to be paid when the 
subscription was made, and the remaining 
eighty per cent, was to be assessed only in 
the event of the twenty per cent, cash fund 
becoming impaired by losses. 

The charter also provides that "the real 
and personal property of each individual 
stockholder shall be held liable for any and 
all losses and liabilities of the company, to 
the amount of the stock subscribed or held 
by him and not actually paid in. In all cases 
of losses exceeding the means of the corpora- 
tion each stockholder shall be liable to the 
amount of the unpaid stock held by him." 
And the same provision is substantially in- 
corporated into each stock certificate issued 
by said company. 

By the fire in the city of Chicago on the 
memorable 9th of October, 1871, said com- 
pany sustained losses upon fire policies it had 
issued to the amount of about $3,250,000, 
and the cash fund available for the payment 
of said losses amounted to only $955,000. At 
that time the capital stock of said bankrupt 
then outstanding was $4,773,400, on which 
20FED.CAS.— '65 



twenty per cent, had been paid and eighty 
per cent remained unpaid and subject to 
call, in pursuance to the charter and sub- 
scription contract I have quoted. 

On the 3d of November. 1871, the execu- 
tive committee of said company made an as- 
sessment and call of eighty per centum upon 
their stock, which action of the committee 
was ratified and approved by the directors 
of said company, at their regular annual 
meeting held on the 17th of January, 1872, 
but with the proviso that in case any stock- 
holder should pay forty per cent of such 
call by the 15th of March then next, the 
balance should not be enforced until the 
further action of the executive committee; 
and on the 17th day of July, 1872, the execu- 
tive committee made an absolute and un- 
conditional call and assessment of sixty per 
cent, on each stockholder, to be paid by the 
first day of August, 1872. In pursuance of 
this action of the executive committee and 
board of directors many of the stockholders 
have paid varkfus sums upon their stock, 
some having paid the full eighty per cent, 
remaining unpaid at the time the first call 
was made; and the funds thus raised, to- 
gether with those on hand at the time of the 
fire have been applied to the payment of the 
losses and expenses of the company, with 
the exception of about $50,000 now on hand; 
and there are still unpaid losses to the 
amount of $786,338.62, and other liabilities 
to the amount of $250,000 or upwards. It 
also appears from the proof that after the 
losses aforesaid the company suspended all 
business except such as pertained to the 
winding up of its affairs; that it adjusted the 
losses sustained, and paid twenty-five per 
cent, in cash soon after such adjustment, 
and gave certificates of indebtedness for the 
balance, payable one-third the first day of 
April, one-third the first day of August, and 
one-third the first day of- December, 1872. 
It also appears that at some time soon after 
the great fire, and while the policy of the 
company as to the liquidation of its liabilities 
was yet unsettled, a portion of its creditors 
accepted a payment of twenty-five per cent, 
on the amount of their claims for losses, and 
gave releases in full; but when the company 
afterwards resolved to assess its stockhold- 
ers and pay in full, these releases were sur- 
rendered and those creditors received certifi- 
cates to the full amount of their adjusted 
losses less the twenty-five per cent, paid; 
that some of its stockholders also held poli- 
cies on which they sustained losses, and that 
their claims for losses were applied directly 
to the payment of the call on their stock. 
And it further appears that, by a resolution 
of the executive committee, stockholders 
were allowed to pay their calls in certificates 
of indebtedness issued by the company on 
its losses, thereby wholly retiring the certifi- 
cates so paid in. Many of the stockholders, 
it also appears, are married women, infants, » 
insolvents, and persons wlio have gone out 
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of the country, so that their subscriptions 
are unavailable, it being reliably estimated 
that at least fifteen per cent, of the unpaid 
stock is in that condition. There are also still 
outstanding policies issued by the company 
which it will cost at least §50,000 to cancel 
by payment of the unearned premiums, and 
it is urged by the assignee that the pay- 
ments made by the stockholders should be 
equalized, so that those who have paid more 
than their pro rata required to pay the debts 
of the bankrupt and expenses of administra- 
tion, should have the excess refunded to 
them. The assignee also suggests that the 
certificates of indebtedness, although not 
bearing interest upon their face, yet, by op- 
eration of law, draw interest after maturity 
till the adjudication of bankruptcy, and that 
provision should be made for this item, at 
least, if not for interest until payment is 
made. 

In view of the facts thus shown, the as- 
signee asks that a call and assessment of 
sixty dollars be made on each share of the 
capital stock of said bankrupt company, 
upon which call shall be credited to each 
stockholder such payments as he has made 
on his stock, in excess of the original twenty 
per cent, paid at the time of subscription. 

The objections urged in behalf of the stock- 
holders, who have appeared to show cause 
against the rule, may be summarized as fol- 
lows: First— This court has no jurisdiction 
to make the call and assessment asked. Sec- 
ond—Some of said stockholders insist that 
said company has fraudulently retired a por- 
tion of its capital stock, without the consent 
of all the other stockholders, and they are 
thereby relieved; and others contend that 
the company, since they subscribed for their 
stock, has increased the amount of its capital 
stock and otherwise changed its business and 
financial policy, whereby they are dischar- 
ged. Third— That the assessment called for 
is unnecessarily large to meet the liabilities 
of the bankrupt; that assessment can only 
be made to pay losses, and no assessment 
can be made to pay unearned premiums for 
the purpose of canceling policies, or to pay 
the expenses of administration and closing 
the affairs of the estate; that the court has 
no' power to adjust equities between stock- 
holders, and cannot, therefore, apply assess- 
ments to reimburse those who have paid 
more than their pro rata, such being the 
peculiar province of a court of equity, and 
that the court should not assess to pay in- 
terest 

As to the first objection, it will be sufficient 
to say that this court is, by the bankrupt 
law [of 1867; 14 Stat. 517], clothed with all 
the powers of a court of equity, and the 
power of a court of equity to call in the 
unpaid stock of an insolvent corporation for 
the purpose of paying its debts has been so 
frequently asserted and exercised in late 
years, as to leave the Question of its power 
in that regard no longer in doubt. Ogilvie 



v. Enox County Ins. Co., 22 How. [63 U. S.] 
381; Winans v. McKean Railroad & Naviga- 
tion Co. [Case No. 17,862]. 

As to the second point— that the company 
has fraudulently retired a portion of its 
stock, to the prejudice of its stockholders- 
it is based mainly upon these facts, as shown 
in the proof: Some time in the latter part 
of 'the year 1870, the directors of the com- 
pany concluded to withdraw its business 
agencies from the city of New York, and 
perhaps some other points in the Eastern 
states, and extend its business correspond- 
ingly in the AVest and Northwest, and in 
order to prevent dissatisfaction among stock- 
holders in the places from which the busi- 
ness of the company was so withdrawn, it 
was deemed best to purchase the stock held 
there, if it could be done at not over twenty 
per cent., with the intention of reissuing 
said stock in the new localities where agen- 
cies or branches were established; - and in 
pursuance of this resolution about §217,000 
of stock was so purchased in at from fifteen 
to seventeen cents on the dollar, and at the 
annual meeting in January. 1871, $200,000 
of this stock, not having been reissued, was, 
for the purpose of showing no reduction of 
outstanding capital during the year, placed 
in the name of the treasurer of the com- 
pany upon the books, but with the express 
understanding that he held it in trust for 
the company, who had the right to cancel it, 
if deemed expedient to do so by the board. 
This they subsequently did, thereby reducing 
the outstanding stock on the books to the 
amount actually held by the stockholders. 

To my mind it seems a sufficient answer to 
this objection, that all this action took place 
while the company was in a solvent condi- 
tion, and that this court will not, in this pro- 
ceeding, go behind the action of the consti- 
tuted authorities of the company while in full 
control of its affairs, and attempt to rectify 
any errors of judgment or even frauds then 
perpetrated. The board of directors or offi- 
cers of the company may have exceeded the 
powers in many particulars, which it is too 
late now to inquire into. It is evident that 
this stock, while it stood in the name of the 
treasurer in trust for the company, was not 
understood between the parties to the trans- 
action—that is, the board and the treasurer— 
as assessable stock. He only held it, nom- 
inally, for the company, and any attempt to 
assess that stock now, would lead to costly 
litigation and delay. There was nothing up- 
on the books of the company, at the time 
this court took jurisdiction of it, to show 
there is any present liability on this stock. 

But it is not necessary that the court should 
now pass upon the validity of the stock thus 
placed in the name of its officer and after- 
wards retired or cancelled. It is sufficient to 
say for the present, that it does not appear 
to be now available for the purpose of rais- 
ing funds to meet the debts of the bankrupt. 
In some future proceeding it may become 
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necessary to go more thoroughly into an ex- 
amination of the question raised by this 
proof. The principle is fully settled by the 
authorities, that no fraud or misconduct by 
the managers of a corporation can be set up 
by stockholders to defeat their liability to 
creditors on unpaid stock. Ogilvie v. Knox 
County Ins. Co., 22 How. [63 U. SJ 381. 

The third objection questions the extent of 
the assessment asked and the power of the 
court to make an assessment, except for loss- 
es. But I am clearly of the opinion that the 
proof shows a necessity for an assessment to 
the full amount asked by the petition. The 
losses yet unpaid, for which certificates have 
been issued, amount to nearly $800,000, and 
there are still outstanding policies on which 
losses may yet be sustained. At the time of 
the great fire of October, 1871, the company 
had nearly 81,000,000 in available funds 
which it had the right to apply to the pay- 
ment of any debt or claim against the com- 
pany. This fund has been exhausted by ap- 
plying it to the payment of losses, and al- 
though the right to make a call and assess- 
ment on the unpaid eighty per cent, does not 
arise, under the charter, except in case of 
"losses exceeding the means of the corpora- 
tion," yet I do not construe that clause as 
limiting the right of the company or court to 
make an assessment for the payment of loss- 
es only; when the funds are exhausted by 
losses, and an assessment becomes necessary, 
it may be made for all purposes, either to 
pay debts already contracted, or to create a 
new fund for the purpose of a business basis. 
In this case the losses far exceeded the means 
of the company, and the liability of the stock- 
holder for the amount of the unpaid stock 
held by him is fixed. The contingency has 
happened which the charter provided should 
make him liable on his unpaid stock; and 
whether it is to be applied in payment of 
losses, or a part in payment of other liabili- 
ties and expenses of the company, does not 
affect the question. 

I cannot indorse the limited and narrow 
•construction attempted to be put upon the 
liability of these stockholders. True, an as- 
sessment does not seem to have been con- 
templated until the funds were exhausted by 
losses, but that does not, either in spirit or 
in letter, restrict the company or court to the 
payment of losses only, out of the funds 
called in by assessments on the unpaid stock. 

In regard to the payment of the unearned 
premiums to cancel policies yet unexpired. 
The company is still liable on those policies, 
and every dictate of caution and sound busi- 
ness prudence requires that liability to be 
terminated, which can only be done by return 
of the unearned premiums, and I have no 
doubt of the power of the court to assess for 
that purpose. The same may be said of the 
expenses of closing the affairs of the com- 
pany. This is incident to the administration 
of the law, and the item is undoubtedly one 
to be provided for out of the unpaid stock. 



As to the equalization of payments between 
stockholders, this court has jurisdiction of 
the entire matter. Not only the corporation, 
but its entire constituency is before the court, 
and full justice can be done not only to cred- 
itors but between stockholders. And if, as 
the proof shows in this case, part of those 
stockholders have paid more than their fair 
proportion, the others who have not paid can 
be compelled to pay enough to adjust the ac- 
count between stockholders. This court, 
having all the powers of a court of equity in 
the premises, can compel each stockholder to 
pay what in equity and good conscience he 
ought to pay, and distribute the proceeds of 
such payment among those entitled to re- 
ceive it, whether creditors or stockholders, 
who have paid more than their ratable share. 
It is urged that the stockholders who have 
paid in full have released the company from 
all claim for contribution, and. this appears 
to be true, as the proof now stands, as to a 
part of this class of stockholders; but others 
of this class have not waived their right to 
contribution, and this is not the time to pass 
upon the force and effect of such waiver or 
release. The individual stockholder who has 
given such release has a right to be heard 
before a decision is made against him on this 
point As to the item estimated for interest, 
some interest has accrued, and I understand 
it to be in the power and discretion of the 
court to allow interest on claims proven,* 
under circumstances where equity requires 
it But even if the amount estimated for 
this item is not all required for that pur- 
pose, there is still a large contingent liabil- 
ity for losses on policies yet in force, and for 
expenses, of collecting the assessment now 
asked, which convinces me that the funds to 
be realized from the assessment proposed *will 
not, by any probability, be in excess of the 
demand upon it, and that to save the ex- 
pense and delay of another assessment, this 
should be made ample to meet all probable 
requirements. 

It is not my purpose to decide, on this oc- 
casion, who are stockholders, nor the amount 
for which they may be respectively liable, 
as those questions will more regularly come 
up in suits at law brought by the assignee 
to enforce payment of the assessment But 
what I do intend to decide and determine is, 
that the court has power to make the assess- 
ment required for the payment of all elaims 
properly provable in bankruptcy against the 
bankrupt, and the expenses of collecting such 
assessment and of the bankrupt proceedings; 
and also that the amount of assessment ask- 
ed for by the assignee is, in my opinion, un- 
der the proof, no more than adequate to meet 
the debts and liabilities of the bankrupt 

An assessment of sixty per cent., as prayed 
for, will be ordered. 

[NOTE. There were a number of actions 
brought by the assignee to enforce this assess- 
ment against delinquent stockholders. See 
Payson v. Dietz,' Case No. 10,861; Same v. 
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Stoover, Id. 10,863; Same v. Withers, Id. 10,- 
864; Same t. Coffin, Id. * 10.858. Id. 10,859; 
Same v. Hadduek, Id. 10,862. For the right 
of the receiver of the bankrupt corporation, the 
Lorillard Fire Insurance Company, which held 
a number of policies of reinsurance in the Re- 
public Insurance Company, to participate in the 
proceeds of this last company's assets, see Id. 
11,705. At a later date, certain stockholders of 
this company sought to have set aside the 
whole bankrupt proceedings. Id. 11,706.] 



Case 3STo. 11,705. 

In re REPUBLIC INS. CO. 

[8 N. B. R. 107; i 3 Ins. Law J. 390; 5 Chi. 
Leg. News, 385.] 

District Court, N. D. Illinois. April 26, 1873. 

Bankruptcy — Proof of Debts — Receiver of 

Corporation — Insurance — Proof of Loss 

— Re-insuraxce. 

1. A receiver of a corporation, duly appointed, 
on its dissolution, by the law of the place where 
the corporation was created, will be recognized 
as a proper representative of such corporation 
in bankruptcy, and as such allowed to prove all 
claims due to the corporation he represents. 

2. Where an insurance company fails to ob- 
ject to a matter of form in the proof of a loss 
until it is too late to remedy it, it will be estop- 
ped from setting up this defect. 

3. The proper construction of the words, 
"Loss, if any, payable at the same time and pro 
rata with the insured," occurring in a policy 
of re-insurance issued by one insurance com- 
pany to another, is that the first company shall 
pay the amounts the second is liable for, not the 
amounts it actually pays. 

[Cited in Cashau v. Northwestern Nat. Ins. 
Co., Case No. 2,499.] 

4. In this case the first insurers only paid 
eighty-five cents on the dollar of their liability; 
yet the court held the receiver of that company 
properly proved his debt against the estate of 
the company re-insuring, for the full amount of 
their liability. 

In bankruptcy. 

Fuller & Smith, for receiver. 
Terrneys, Flower & Abercrombie, for Re- 
public Ins. Co. 

BLODGETT, District Judge. The Loril- 
lard Fire Insurance Company was a corpo- 
ration created by and under the laws of the 
state of New York, for the purpose of do- 
ing insurance business. For some years 
prior to the 9th of October, 1871, it bad an 
agency in the city of Chicago, at which a 
large amount of insurance business was 
transacted. In the due course of its 'busi- 
ness, at Chicago, said company had obtained 
from the Republic Insurance Company of 
Chicago, policies of re-insurance on its in- 
sured interest in certain property here, 
amounting, in the aggregate, to nineteen 
thousand five hundred dollars, which policies 
of re-insurance were in force on the 9th of 
October, 1871, at which time a total loss of 
the property thus re-insured occurred. In 
consequence of losses sustained by fire in 



i [Reprinted from 8 N. B. R. 197, by permis- 
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this city on the 9th of October, 1871, the 
Lorillard Fire Insurance Company became 
insolvent, and by proceedings instituted in 
the supreme court of the state of New York, 
pursuant to the statute of that state, said 
Lorillard Fire Insurance Company was dis- 
solved on the 23d of October, 1871, and 
Carlisle Norwood appointed receiver of all 
the estate, debts, credits, effects, and things 
in action of said company. Said Republic 
Insurance Company was also rendered insol- 
vent by the fire of October 9th, and has, 
within a few months past, been adjudged 
bankrupt by this court. On the 27th of De- 
cember last, said Norwood, as receiver of 
the Lorillard Insurance Company, filed with 
H. N. Hibbard, Esq., one of the registers of 
this court, his proof of a claim against the 
estate of the Republic Insurance Company, 
growing out of said policies of re-insurance, 
to the amount of nineteen thousand five hun- 
dred dollars, which claim was allowed by 
the register. The assignee of the Republic 
Insurance Company subsequently appeared 
before the register and filed objections to 
said claim, and his petition that the same 
be re-examined under the thirty-fourth rule. 
Proofs were thereupon taken, both on the 
part of the assignee and receiver, and the 
issues raised thereon, together with the 
proofs, have been certified to the court for 
decision. 

From this proof it appears that said Loril- 
lard Fire Insurance Company had issued 
six policies, amounting, in the aggregate, to 
thirty thousand dollars, on property in this 
city, on which it had obtained policies of re- 
insurance from the Republic Insurance Com- 
pany, to the amount of nineteen thousand 
five hundred dollars. All the property thus 
insured and re-insured was totally destroyed 
by the great fire in this city, of October 9th, 
1871, and a total loss proven and adjusted 
as such, to the full amount of the respective 
policies, against the Lorillard Insurance 
Company. The receiver of the Lorillard has 
paid dividends to the holders of its policies 
thus re-insured to the amount of eighty-five 
per cent. The proofs of loss t by the policy 
holders were presented to the adjusters of 
the Lorillard Insurance Company, in No- 
vember and December, 1871, and the losses 
adjusted as total losses in each case. These 
original proofs were forwarded by the ad- 
justers to the receiver, Mr. Norwood, at New 
York, and copies thereof were in the fore- 
pai"t of March, 1872, furnished to the proper 
officers of the Republic Insurance Company. 
No objections were made to the form or sub- 
stance of these proofs, but the officers of the 
Republic insisted, at the time these copies 
of proofs were presented and at subsequent 
interviews with the receiver and his agents, 
that the Republic was not bound to pay any 
more or any faster than payment was made 
by the receiver of the Lorillard— basing their 
refusal upon the elause in the policies of re- 
insurance, which reads as follows: "Loss, 
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If any, payable at the same time and pro 
•rata with the assured." Some time after 
the fire several creditors of the Lorillard 
brought attachment suits in the superior 
court of Cook county against said company 
and said receiver, and garnisheed said Re- 
public Insurance Company, which suits were 
subsequently removed into the United States 
circuit court in this district; but on the 19th 
of December last, said suits were all dis- 
missed by the respective plaintiffs therein, 
at plaintiffs* costs— said suits having been 
dismissed in consequence of a ruling of the 
circuit court of this district upon the de- 
murrer of plaintiffs to a plea by the defend- 
ant, Norwood, alleging the dissolution of the 
Lorillard Fire Insurance Company by the 
supreme court of the state of New York. 

The assignee of the Republic now urges 
eleven reasons or objections against the al- 
lowance of this claim, but they may all be 
grouped and considered under three heads. 
First. That the receiver of the Lorillard 
Fire Insurance Company has no authority 
to collect or receive the assets of said com- 
pany outside of the state of New York. 
That his functions are limited by the juris- 
diction of the court from which he receiv- 
ed his appointment. Second. That the re-in- 
sured company, and the receiver who rep- 
resents it, has failed to comply with the pre- 
requisites and conditions of the policies, as 
to giving notice and making proofs of loss 
in apt time, as required by the terms of the 
policy. Third. That, even if liable at all, the 
liability of the Republic Insurance Company 
is limited to the amount which the Lorillard 
has paid on its re-insured policies. 

The first objection raised, questioning the 
capacity of a receiver appointed by a state 
court to act beyond the jurisdiction .of such 
court, opens a wide field for inquiry into the 
rights and powers of officers acting under 
the authority of foreign courts, but I have 
not time to discuss at length the interesting 
class of questions suggested by this branch 
of the case. There is much apparent author- 
ity in support of the position taken by the 
counsel for the assignee. In Booth v. Clark, 
17 How. [58 U. S.] 330, the supreme court of 
the United States held very broadly that a 
receiver appointed under the authority of a 
state court could not sue in the courts of an- 
other jurisdiction. The same principle was 
enunciated, although not so elaborately dis- 
cussed, in Harrison v. Strong, 5 Cranch [9 
U. S.] 289, and Ogden v. Saunders, 12 Wheat. 
[25 U. SJ 359. But it will be noticed that in 
all these cases there was a struggle for the 
property of the estate between the officers of 
a foreign court and creditors who had ac- 
quired liens by attachment or other proceed- 
ings, in the jurisdiction where the property 
was situated. In Booth v. Clark, 17 How. 
[58 U. S.] 330, the supreme court, after dis- 
cussing the various English cases and trac- 
ing the history of the principle in question 
in the English courts, comes to the conclu- 



sion that the rule of comity which author- 
ized a receiver of a foreign court, or an as- 
signee in bankruptcy appointed in a foreign 
jurisdiction, to prove a claim in an English 
court, had been repudiated and denied 
through a long series of years, but that aft- 
er the adoption of a general bankrupt law 
in England, and the adoption of the same 
policy in several of the commercial countries 
of Europe, the rule of comity required that 
the English courts should recognize the 
rights of assignees in bankruptcy, appointed 
by foreign jurisdiction— and such has been 
the rule in England since that time, as the 
supreme court says, "such is not the rule in 
this country,"— (that is, was not at the time 
of the decisions referred to,) "because we 
have no general bankrupt law;" plainly, as 
it seems to me, indicating that the rule in 
this country would be changed if the prin- 
ciples of the bankrupt law should be infused 
into its commercial law— an event which 
has occurred since the decision of Booth v. 
Clark [supra]. To my mind there is, to say 
the least, a strong analogy between the right 
of the receiver in this case to prove the debt 
due the estate he represents, and the right 
of the executor or administrator, appointed 
in another state, to represent the right of a 
deceased creditor before this court and prove 
a debt due his testator or intestate, and 
such right, has never been drawn in question. 
Under authority of all the bankrupt laws 
which have been passed by the congress of 
the United States, the practice has been uni- 
form, so far as I can ascertain, to allow 
guardians, executors, administrators, and all 
persons acting in a representative capacity, 
to appear before the bankrupt court and 
prove the claims pertaining to the estate 
which they severally represent. If the bank- 
ruptcy proceedings in this case were pending 
before a United States court in the state of 
New York there can be no doubt that such 
court would recognize the rights of the receiv- 
er in this ease and allow him to prove this 
claim. Why should a federal court of the 
state of New York recognize the authority of 
this receiver appointed under the laws of the 
state of New York, without any relation to 
the federal laws or the bankrupt law, any 
more than this court should? Do state lines 
make any difference? The federal courts 
take judicial notice of the laws of all the 
states and of the powers of all state officers, 
whether executive or judicial. It seems to 
me it would be applying a very narrow rule 
to the provisions of the bankrupt law, and 
limit the usefulness of that statute very con- 
siderably, if the federal courts should require 
all executors, administrators, guardians of 
minors, or conservators of insane or idiotic 
persons, as a condition precedent to the prov- 
ing of their claims against the estate of their 
debtors, to take out auxiliary or supplemental 
letters of administrations or guardianship 
from the state courts, within the jurisdiction of 
the court where the bankruptcy proceedings 
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were pending. The bankrupt law is national 
in its application. It is intended to serve all 
creditors alike, and gives all creditors acting 
in a representative capacity, resident out of 
the district as well as those within the dis- 
trict wherein the proceedings are pending, all 
the rights to prove their debts which natural 
persons might exercise, and it seems to me 
that this court would do gross injustice to the 
principles of the law to hold that this receiv- 
er, clothed as he is with full powers by the 
laws of the state of New York to represent 
the estate of the Lorillard Insurance Compa- 
ny, and standing, by virtue of the decree of 
the supreme court of the state of New York, 
in the shoes and place of the Lorillard Fire 
Insurance Company, should not be allowed 
to prove his debt here as fully as if he had 
been vested with those powers by virtue of a 
decree from any court within this district. 

The bankruptcy law [of 1867 (14 Stat. 517)] 
clothes the district court, sitting as courts of 
bankruptcy, with all the powers of the courts 
of equity. In several of the cases which have 
been cited in this ease by the counsel for the 
assignee, reference is made to the hardship 
of the rule adopted in those cases, and it is 
suggested that a court of equity might afford 
a remedy where there was actual danger of 
injustice being done. In most of those cases 
there was a struggle between resident and 
non-resident creditors— between the citizens 
of this country and citizens of foreign na- 
tions, as to who should have the benefit of as- 
sets found within the jurisdiction of our 
courts, and, by the application of a well 
known principle of international law, our 
courts have sustained our own creditors to the 
extent of the assets within our own bound- 
aries. But anticipating that the application 
of this rule might work hardship and injury 
in many cases, the courts have intimated that 
it lay within the scope and powers of a court 
of equity to give relief where there was dan- 
ger that the application of the rule might thus 
work injustice. Inasmuch, then, as a court 
of bankruptcy, as I said before, is clothed 
with all the powers of a court of equity, it 
seems to me that even if this court did not 
feel itself justified in recognizing the authority 
of the receiver in this case, it would entertain 
a bill specially filed in the case setting up the 
authority under which the receiver was act- 
ing, and allow him, by special decree, the 
privilege of proving his claim. But I do not 
deem it necessary, as I have already intimat- 
ed, that he should resort to that course. It 
seems to me that the equality of rights of all 
creditors under the bankruptcy law— that 
principle of equality which runs through and 
forms the distinguishing characteristic of the 
bankrupt law — requires that bankruptcy 
courts shall recognize every person who rep- 
resents, by proper proceedings in the place 
where he receives his appointment, any cred- 
itor and allow such representative to prove 
and recover his just claim. There is no doubt 
— counsel admit it in their argument and in 



the- briefs filed— but what if there had been a 
voluntary payment to the receiver by the as- 
signee in this case, such voluntary payment 
would be good, and the receipt of the receiver 
would be an acquittance of the debt. And I 
can comprehend no rule so salutary for the 
bankruptcy courts to adopt, as to assume that 
any person who is authorized to give an ac- 
quittance of a debt, to receipt for a claim, 
is entitled to prove the debt in bankruptcy, if 
he be acting in a representative capacity, as 
trustee, assignee, receiver, executor, admin- 
istrator, or in any other of the various repre- 
sentative capacities which the law provides 
for the administration of human affairs. 
Coming, then, to the conclusion that the re- 
ceiver has a standing in this court, I dispose 
of the first objection raised by the assignee 
in this case, and hold that the assignee can 
rightfully prove the claim. 

I now proceed, for a moment, to the dis- 
cussion of the other objections which have 
been raised. The first is that proofs of loss 
were not furnished in apt time. The policies 
contained the usual provisions— that the as- 
sured shall, within a reasonable time, furnish 
the insurer with proofs of loss, and shall be 
subject to examination, etc. The evidence 
shows that the persons holding the original 
policies issued by the Lorillard Insurance 
Company, made their proofs of loss to the 
Lorillard company; that those losses were ad- 
justed by the Lorillard company; that the 
proofs of loss were forwarded to the receiver, 
and that copies of those proofs of loss were 
furnished by him to the re-insuring company, 
the Republic; that those copies were present- 
ed to the officers of the Republic Insurance 
Company some time in March, 1872, Jong 
prior to its going into bankruptcy, and de- 
mand made for the payment of the money. 
At the time the proofs of loss were presented 
and the demand made for the payment upon 
the policies, the secretary of the Republic 
Insurance Company, Mr. Payson, who was 
the managing officer of that company at the 
time, said to the agent of the receiver, "You 
don't expect us to pay any faster than you 
pay, I suppose?" and some discussion arose 
between the agent of Mr. Norwood and Mr. 
Payson as to the obligation of the Republic 
company under these policies of re-insurance, 
but no exception was taken to the form of 
proofs. No doubt was expressed but what 
the losses had accrued to the full extent 
claimed, nor was any objection taken to the 
substance or subject matter in the claim, fur- 
ther than to the fact that by reason of the 
peculiar phraseology of the re-insurance poli- 
cy the Republic company was not bound to 
pay any faster than the Lorillard, nor any 
more. During all the discussions between the 
receiver and the officers of the Republic, 
which involved several interviews between 
the receiver himself and the officers of the 
company, and also several interviews between 
the agents of the receiver and the officers of 
the Republic, no objection to the form or suo- 
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stance of these proofs was ever taken. On 
the contrary, the evidence shows that, to a 
considerable extent, if it be not the universal 
custom in this city, the practice and usage 
among insurance men, in the settlement of re- 
insurance policies, is to furnish the re-insur- 
ing company with copies, merely, of the orig- 
inal proof of loss, and notice of the amount 
at which the loss has been adjusted. The 
loss, of course, is settled usually by the com- 
pany that issues the original policy. It is to 
that company that the assured looks for his 
indemnity. He makes his proof to the com- 
pany whose policy he holds, and that compa- 
ny, if re-insured, after adjusting the loss, sub- 
mits copies of the nroof of loss to the compa- 
ny so re-insuring it How far that custom 
has ripened into a binding usage I am not 
prepared to state, nor do I deem it necessary 
to decide it now, because I think this case can 
be disposed of upon well-known principles of 
law governing the rights and obligations of 
insurance companies. 

It is a well-settled principle, that where a 
party insured presents notice of his loss, to- 
gether with proof, or what purports to be 
proof and evidence of the extent of the loss 
which he has sustained, and no objections are 
taken thereto, objections are held to be 
waived, and, it seems to me, that the clear 
and obvious duty of the officers of the Repub- 
lic Insurance Company was to demand that 
the original proofs be submitted to them, if 
they had any doubt of the authenticity of the 
copies which were presented. If they had 
any doubt, or had any suspicion that a fraud- 
ulent claim was being attempted to be forced 
upon them by means of assumed copies of 
original .proofs, they could have demanded 
the originals. They could have investigated 
the genuineness of the signatures; they could 
have determined whether such losses had 
been adjusted in good faith by an examina- 
tion of genuine proofs of loss submitted by 
the policy holders. They make no such claim. 
They do not question the extent of the obliga- 
tions of the Lorillard Insurance Company un- 
der their policies, but simply stand upon their 
denial of their liability until the Lorillard 
has discharged its liability to its policy hold- 
ers. 

This case comes within that large class of 
cases, of which the books are full, in relation 
to which the principle has been established 
that an insurance company, if it has objec- 
tions to a claim or to proof of a claim, must 
make them known to the policy holder in such 
time that they can be remedied, or else the 
objections will be considered as waived. The 
policies in this case all contain the clause 
which I have already quoted, and upon which 
the third objection is based, "loss, if any, 
payable at the same time and pro rata with 
the insured." The objection under considera- 
tion is of minor importance, because the evi- 
dence shows that the Lorillard company, or 
the receiver of the Lorillard company, has 
already paid eighty-five per cent of the ad- 
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justed losses against it, and has still assets 
in his hands so that there would only be a 
margin of fifteen per cent, in any event But 
I do not think that the construction put upon 
this clause by the counsel for the assignee 
in this case is a proper one. It seems to me 
that the true meaning of this clause in the 
policies is this, that the re-insuring company 
stipulates that it shall not pay any more loss 
than the original company is liable for. 
"Loss, if any, payable at the same time and 
pro rata with the insured,"— that is, the re- 
insuring company is to have the benefit of any 
deductions by reason of other insurance or 
salvage that the original company would 
have, and also to have the benefit of any time 
for delay or examination which the original 
company might claim, so that the liability of 
the re-insuring company shall be co-extensive 
only with the liability and not with the abil- 
ity, so to speak, of the original . company. 
The original company may have re-insured 
for the purpose for which re-insurance is 
usually if not universally accomplished— for 
the purpose of supplying itself with a fund 
with which to meet its obligations. It may 
have placed its own funds entirely out of its 
control; it may have divided its capital among 
its stockholders, and may depend solely upon 
the re-insurance to make good its liability to 
policy holders. The intention of this clause 
was to make the re-insuring company's liabil- 
ity co-extensive, and only co-extensive, with 
the liability of the original insurance com- 
pany. For instance, suppose an insurance 
company in the city of Chicago wishes to go 
out of business. It has money enough to re- 
insure all its risks, and does so, and' goes out 
of the insurance business. That company 
does not keep a fund on hand any longer for 
the purpose of meeting losses as they fall in, 
but depends upon its re-insurance. Now, it 
is, to my mind, absurd to say, if a loss oc- 
curs on one of those re-insured policies, that 
the company primarily liable is to have its 
claim against the re-insuring company limited 
by its ability to meet its obligations to its 
original policy holders. The very object in 
making the policy of re-insurance was to 
place the company in funds with which to 
make its policy holders whole, and that is de- 
feated if the construction which is insisted 
upon, by the assignee in this case is the true 
one. The fair, liberal construction, it seems 
to me, of this clause— and the salutary one- 
is to assume that the true intent of it— the 
judicial meaning— is that the liability, of the 
reinsuring company is to be no greater than 
that of the original company— that they are 
not to be compelled to pay any faster than 
the original company would be compelled to 
pay; that they are to have the benefit of any 
defense which the original company would 
have had. Any deduction which the original 
company would have had— any equity which 
the original company would have had against 
the original insured, is to enure to the benefit 
of the re-insuring company. As I said before, 
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this point cuts but a slight figure in this case, 
because the amount involved is only fifteen 
per cent., and that will probably all be paid 
by the receiver. But I am- of the opinion 
that the Republic is liable on these policies to 
the extent of the adjusted losses, even if the 
Lorillard had not paid a cent. 

Entertaining these views, I cannot do other- 
wise than hold that the claim of the receiver, 
proven in this case, must stand, and that the 
objections of the assignee must be overruled. 

[For collateral proceedings in this case, see 
Case No. 11,704, and note.] 



Case Mb. 11,706. 

In re REPUBLIC INS. CO. 

[8 N. B. R. 317.] i 

District Court, N. D. Illinois. 1873.2 

Bankruptcy — Attoknet — Authohity to Act- 
Ratification — Laches. 

1. Where a person authorized, appears as an 
attorney for an individual or corporation, in 
answer to a rule to show cause, and waives im- 
portant rights of the alleged bankrupt, as ad- 
mitting the allegations of the petition, the pro- 
ceedings in bankruptcy may be set aside upon 
the application of such alleged bankrupt. But 
this motion must be made within a reasonable 
time after notice thereof, or it will be held 
waived, and the authority of the attorney, by 
such silence, ratified. 

2. Where stockholders of an insolvent insur- 
ance eompany, under" the above circumstances, 
wait six months — until several hundred thou- 
sand dollars of assets have been collected and are 
ready for distribution — and they are themselves 
sued for their pro rata of unpaid stock: Held, 
they hare been guilty of laches and will not 
be heard; 

A petition was filed by Levi Z. Leiter and 
other stockholders to set aside the whole 
bankruptcy proceedings against the Repub- 
lic Insurance Co. After hearing the peti- 
tion read, the judge, before hearing any argu- 
ments, expressed his opinion on the merits 
of the case. 

[For the prior proceedings in this case, see 
note to Case No. 11,704.] 

Before BLODGETT, District Judge, and 
HOPKINS, District Judge. 

BLODGETT, District Judge. It appears to 
me that there is nothing in this petition. A 
petition is filed by the attorneys of the com- 
pany, who come into court and appear for 
the respondent, and consent to the adjudica- 
tion. Now I cannot go behind that, six: 
months after the adjudication is entered, and 
after the court has entered upon the admin- 
istration of the assets of the company, and 
after several hundred thousand dollars of the 
assets have been collected by the officers of 
the court, and which is now ready for dis- 
tribution. I do not say if these parties had 
moved at once to set aside these proceed- 
ings .on the ground they have set forth in 

1 [Reprinted by permission.] 

2 [Affirmed in Case No. 8,227.] 



this petition, but that the motion would have 
been entertained by the court. They should 
have acted when the petition was sustained 
and the election of the assignees had taken 
place. But after waiting six months, and 
after there is danger that the proceedings for 
the collection of the money from them will 
be enforced, then to commence proceedings 
of this kind, I think it comes too late. Hop- 
kins, District Judge, held, in the Case of the 
Great Western Telegraph Co., on an adjudi- 
cation of bankruptcy it is not necessary that 
every stockholder should be in favor of that 
adjudication, especially a stockholder from 
whom a collection was liable to be made. 
And if such stockholder had any exception to 
take, or any objections to make to the pro- 
ceedings by which the corporation was ad- 
judicated a bankrupt, he should make them 
without delay. He held, that upon the order 
making the assessment they were before the 
court; that they kne.w of the stockholders' 
claims. So is this case. The stockholders of 
the Republic Insurance Co. must have known 
—they do not say they did not know— of this 
adjudication. They were bound to know it, 
and the records of this court showed it. I do 
not think it lies in their mouths to say they 
did not know. 

The court must take judicial notice of its 
own records. This corporation was unable to 
pay its debts and became insolvent by the 
fire of October 9, 1871, by which it sustained 
losses which it was then presently unable to 
pay. It called a meeting of its executive 
committee, or its directors, and made a pro- 
posal to its creditors to pay a certain pro- 
portion—about twenty-five per cent.— down, 
and the balance in six, nine, and ten months, 
for which they gave their promissory notes. 
They did pay the cash payment, and, per- 
haps, paid the second payment. After that 
it made a default as to the third payment, 
because it had no funds wherewith to meet 
this installment. Before the time of making 
this compromise with its creditors the cor- 
poration made a call upon its stockholders, 
and directed a collection of sixty per cent, of 
its outstanding capital. It directed suits to 
be brought against various stockholders of 
the company. They resisted the collection by 
various irregularities and technical objec- 
tions, which they interposed to the payment 
of their assessments. The eompany was de- 
feated in Iowa, Minnesota, Wisconsin, and 
in some of the courts of this state. The law's 
delay was put in force to the full extent to 
baffle and hinder the collection of this call, 
and for that reason a part of the second in- 
stallment was never paid, and when it came 
due the company had no funds. Upon that 
default, and from various allegations in the 
petition which I deem acts of bankruptcy, the 
company was ruled to show cause why it 
should not be declared a bankrupt. This rule 
was duly served, and then the mere lapse 
of time for the return day of the rule was 
waived, and the eompany admitted the acts 
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of bankruptcy charged. I think it would be 
competent for a corporation or an individual 
against whom a petition was filed, where the 
attorney for such corporation or individual 
assumed to appear and give any waiver of 
time or anything else, and to admit the 
charge brought against it, to appear within 
any reasonable time and move the court to 
have the proceedings set aside. But they 
must appear promptly to show that they are 
standing upon their rights. 

[The judgment of this court was affirmed by 
the circuit court, where it was taken by peti- 
tion of review. Case No. 8,227.] 



Case No. 11,707. 

REPUBLIC INS. CO. v. WILLIAMS. 

[3 Biss. 370; i 5 Chi. Leg. News, 97; 16 Int. 
Rev. Rec. 174.] 

Circuit Court, W. D. Wisconsin. Nov. 14, 
1872. 

Rules op Court — Act Establishing Uniform 

System of Practice — Following State 

Practice — Opening Default. 

1. The act of June 1st, 1872, abrogated all 
rules of this court inconsistent with the state 

?ractice in common law cases, and required the 
Inited States circuit and district courts to con- 
form to such practice in all cases where prac- 
ticable. * 
[Cited in Osborne v. Detroit, 28 Fed. 386.] 

2. No discretion is left except as to how near 
it is possible to follow the state practice. 

3. Congress intended to remove the double 
system of practice, pleading and proceeding, 
and establish a uniform system which members 
of the bar could follow in either court. 

+ 

4. The regularity of proceedings should be 
decided by the state laws and the decisions of 
the state courts. 

5. In Wisconsin, to open a judgment by de- 
fault, a copy of the proposed answer, an affi- 
davit excusing the default and an affidavit of 
merits, must, in all cases, be recorded. 

This was a motion by defendant to set 
aside a judgment entered by default at the 
La Crosse term. The suit was commenced 
by the service of a summons in the form in 
use in the state courts in an action on eon- 
tract for the recovery of money, which re- 
quired the defendant to answer within twen- 
ty days after service. The complaint was 
not served, but was filed and sworn to in the 
form provided by the state statutes. The 
plaintiff's attorneys filed an affidavit of no 
answer, appearance, or demurrer, and enter- 
ed judgment for the amount claimed in the 
summons, in conformity with the state prac- 
tice. Motion to set the judgment aside, and 
for leave to plead or demur. 

Tenney, McClellan & Tenney, for plaintiff. 
I. 0. Sloan, for defendant. 

i [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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HOPKINS, District Judge. Judging from 
the moving papers the defendant's attorney 
is not aware of or has not given proper effect 
to the change in the practice established by 
section 5 of the act entitled, "An act to fur- 
ther the administration of justice," approved 
June 1, 1872 [17 Stat. 197], which reads as 
follows: "That the practice, pleadings, forms 
and modes of proceeding in other than eq- 
uity and admiralty cases in the circuit and 
district courts of the United States shall con- 
form as near as may be to the practice, plead- 
ings, forms and modes of proceeding existing 
at the time in like causes in the courts of rec- 
ord of the states within which such circuit 
or district courts are held, any rule of court 
to the contrary notwithstanding." That ab- 
rogated all rules of this court inconsistent 
with the state practice in common law cases, 
and adopted the practice of the state courts, 
and required the United States circuit and 
district courts, to conform to such practice in 
all cases where practicable. No discretion is 
left to the courts except upon the question as 
to how near it was possible to follow the 
state practice, for the act certainly adopts it 
in all cases where it can be conformed to 
by the courts. 

Congress obviously intended by the act to 
remove the* double system of practice, plead- 
ing and proceeding existing in many of the 
states in common law cases, and to establish 
in each state a uniform practice with the 
state courts, so that the members of the bar 
would not have to proceed differently in the 
federal than in the state courts. It is a 
great relief to the profession in those states 
where the code practice exists, and under 
which most of the profession have been edu- 
cated, to say nothing of the advantages of 
that system over the old. It is now sixteen 
years since the adoption of the code here, and 
a large majority of the lawyers have come 
to the bar under that practice, and are not 
familiar with the common law practice as it 
has heretofore existed in this court, and they 
have consequently looked upon this court as 
a kind of foreign tribunal and have not 
availed themselves of its privileges. 

Now, as this court has the power, and is re- 
quired to conform to the existing state prac- 
tice, it will do so as far as practicable. I 
shall endeavor to assimilate the practice as 
far as possible, and to that end shall give it 
a generous interpretation. 

The summons is treated as the process, and 
by the act is required to be tested, so that it 
must be issued by the clerk in all cases. It 
may be served with or without a'copy of the 
complaint, and if without, the defendant 
must proceed as in the state courts to obtain 
a copy of it, and the same delays will at- 
tach. Parties wishing to commence suit can 
send to the clerk a praecipe, or direction to is- 
sue summons, for relief or for the recovery 
of money on contract, stating the amount and 
claim for interest as they desire it to be 
stated in the summons. They may file com- 
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plaint then or not, in their discretion, and 
the clerk will prepare the summons in that 
respect so as to meet the case. 

I have felt it due to the profession to maJ'e 
these general remarks on the practice under 
the recent act of congress, as this court has 
not published any rules since its enactment, 
and parties may he misled, as the defendant 
in this case undoubtedly has been, by the 
printed rules distributed before its passage. 
In short, it is expected the practitioners in 
this court will adopt the practice and forms 
of proceeding used in the state courts in com- 
mon law cases, and the regularity of the pro- 
ceedings will be determined by the state 
laws, and the decisions of the state courts 
thereon. * 

This being an application to open judgment 
regularly entered by default, according to the 
state practice, it becomes necessary to exam- 
ine and ascertain the requirements of the 
state courts to open a judgment entered un- 
der such circumstances. As I understand 
the practice, they require the defendant, in 
all cases, to prepare and serve a copy of the 
proposed answer, duly verified, an affidavit 
excusing the default and an affidavit of mer- 
its. Mo wry v. Hill, 11 Wis. 232; Burnham 
v. Smith, Id. 258; .Tohnson v. "Eldred, 13 Wis. 
482. Although under the decision of the 
Town of Omro v. Ward, 19 Wis. 232, such affi- 
davit may not be absolutely necessary, it 
would, however, be safe to always file one. 
The defendant not having complied with 
these requirements, this motion is denied; 
but as the practice is new and unsettled, it 
is denied without prejudice to renew on 
proper papers. 

I have received numerous letters from at- 
torneys enquiring as to the mode of proceed- 
ing in commencing suits, as to the form of 
pleadings, and as to verifying pleadings, and 
as to how to obtain copies of complaint when 
not served with summons, etc., the answer to 
which is obvious— consult and follow the 
state practice, which is all that is necessary 
to render proceedings regular, as it is by the 
act above quoted, adopted as the practice of 
this court. 

From the moving papers it appears that 
the defendant's counsel intended to demur to 
the complaint. That presents a question that 
I do not find discussed or decided in the state 
courts, and it may not, and probably would 
not, arise there, as an appeal from the judg- 
ment might present the same question. But 
in this court writs of error do not lie from a 
judgment of less than two thousand dollars; 
so that a different practice on that question 
might be essential here to prevent a denial 
of justice. It is unnecessary, however, at 
this time, to dispose of that question. 

Consult Butler v. Young [Case No. 2,245], 
Cir. Ct. U. S. W. D. Ohio, opinion by Sher- 
man, District Judge. 



Case Wo. 11,708. 

The RESCUE. 

[2 Spr. 16.] i 

District Court, D. Massachusetts. Feb., 1858. 

Collision — Tug and Tow — Pilot. 

If a steam-tug with a ship in tow, both ves- 
sels being under the charge of a pilot appointed 
by the owners of the ship, negligently causes 
the ship to come into collision with another ves- 
sel, the steam-tug is liable. 

[Cited in The Belknap, Case No. 1,244.] 

This was a libel in rem for damage by col- 
lision with libelants' bark. There were two 
separate cases of collision, at two different 
times, with the same bark, charged: but the 
one about which there was most controversy, 
occurred while the libellants' vessel was ly- 
ing at the end of their wharf at Charlestown. 
It appeared that the steamboat was fastened 
alongside the ship Mercury, for the purpose 
of taking her to sea, and, while endeavoring 
to wind her in the stream, backed her down 
on to the libellants' bark, and did the damage 
complained of. The defence was, that the 
steamboat was under the charge and control 
of the vessel to which she was attached, and 
that the vessel had on board an authorized 
pilot who commanded and directed the mo- 
tion of the vessel and steamboat, and that the 
libellants' claim, if any, was against the pilot 
or the vessel. 

Seth J. Thomas, for libellants. 
H. A. Scudder, for claimants. 

SPRAGUE, District Judge, held that the 
steamboat was the active power, and the 
ship the mere passive body, by which the 
damage was done, and that the proceeding, 
being in rem, was rightly brought against 
the steamer, whether she had a pilot on board 
or not Decree for the libellants. 

NOTE. See The R. B. Forbes [Case No. 11,- 
598], which case was affirmed in the circuit 
court; Cushing v. The John Fraser, 21 How. 
[62 U. S.] 184; Petley v. Catto, 6 Moore, P. O. 
371. 



RESLER (SHEEHEE v.). See Case No. 12,- 
739. 
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The RESOLUTION. 

[2 Gall. 47.] 2 

Circuit Court, D. Massachusetts. May Term, 
1814. 

Forfeiture— Coasting License— Smuggling. 

If a vessel licensed for the coasting trade en- 
gage in smuggling foreign goods, she is for- 

i [Reported by John Lathrop, Esq., and here 
reprinted by permission.] 
2 [Reported by John Gallison, Esq.] 
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feited under the thirty-second section of the 
coasting act of February 18, 1793, c. 8 [1 Stat. 
305], .See The Eliza [Case No. 4,346]. 

[Appeal from the district court of the Unit- 
ed States for the district of Massachusetts.] 

This was the case of a vessel licensed, for 
the coasting trade, and seized for an alleged 
forfeiture. The information contained three 
counts; the first, for an illegal taking on 
board of prohibited goods with intent to im- 
port the same into the United States, con- 
trary to the sixth section of the non-importa- 
tion act of March 1, 1809, c. 91 [2 Story, Laws 
1114; 2 Stat. 528, c. 24]; the second, for un- 
lading goods to the value of S400 and up- 
wards in the night time without a special 
license, contrary to the fiftieth section of the 
collection act of March 2, 1799, e. 128 [1 
Story, Laws, 573; 1 Stat 627, c. 22]; the 
third for being concerned in a trade other 
than that, for which the schooner was li- 
censed, contrary to the thirty-second section 
of the coasting act of February 18, 1793, c. 8 
[supra], 

G. Blake, Dist Atty., for the United States. 
J. E. Smith, for claimant. 

STORY, Circuit Justice. I will not take up 
time in considering the evidence in this case. 
There is the most plenary proof, that the 
vessel [Resolution, Bacon, claimant] was en- 
gaged in a smuggling trade under circum- 
stances admitting of no apology; and there is 
no doubt that the goods were of British man- 
ufacture, and greatly exceeded the value of 
S400. I do not think it material to consider, 
how far, in point of fact, the allegations of 
the first and. second counts are supported, be- 
cause, in my judgment, the decision of this 
cause may well rest on the third count It 
is contended, that the vessel being duly li- 
censed for the coasting trade, a traffic in 
smuggled goods is not within the thirty-sec- 
ond section of the coasting act This argu- 
ment is utterly untenable! A vessel licensed 
for the coasting trade cannot, without mani- 
fest absurdity, be supposed to be authorized, 
thereby to carry on an illegal traffic. Such 
a construction would overturn the whole rev- 
enue system, and license every species of 
fraud. It is very clear, that a coasting ves- 
sel engaged in an illegal traffic, is employed 
in a trade, other than that, for which she is 
licensed, and consequently liable to condem- 
nation.' 

I affirm the decree of the district court with 
costs. 



RESOLUTION, The (MILLER v.). See Case 
No. 9,588. 

RESSLER (WISE v.). See Case No. 17,912. 

RESTLESS, The. See Case No. 2,775. 

RETTEW (BARNES v.). See Case No. 1,019. 
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REUTGEN v. KANOWRS et al. 

[1 Wash. C. C. 168; i 1 Robb, Pat. Cas. 1.] 

Circuit Court, D. Pennsylvania. Oct., 1804. 

Patents — First Inventor — Improvements — Ques- 
tions for Jury — Fraud in Procuring 
Patent — Damages. 

1. Whether the plaintiff was the first inventor 
of the machine, for which he had obtained a pat- 
ent, is a question for the decision of the jury; 
but they must be satisfied, that he is so in ref- 
erence to all the world. Aliter, in England, the 
statute of Jac. I. speaking only of new manu- 
factures, within the realm. 

[Cited m Whitney v, Emmett, Case No. 17,- 
583J 

2. Whether the improvement made by the 
defendant, in the machine invented by the plain- 
tiff, is in principle, or in form, and proportion; 
is a question for the decision of the jury. If the 
improvement is in the principle, the inventor of 
the improvement, has as much right to use the 
original invention, as the inventor has to use 
the improvement. An improvement in form, 
or proportions, gives no right. 

3. Whether the specification has disclosed the 
whole truth, relative to the invention or discov- 
ery? Whether there has been a concealment, 
with a view to deceive? Is the concealment ma- 
terial? Could an artist after the patent right 
has expired, construct such a machine, by ref- 
erence to the specification?- These are ques- 
tions, for the decision of the jury. 

[Cited in Whitney v. Emmett, Case No. 17,- 
585; Reed v. Cutter, Id. 11,645; Hogg v. 
Emerson, 6 How. (47 U. S.) 484.] 

4. After an agreement between an original 
inventor of a machine, and the inventor of an 
improvement upon the machine; that they 
would mutually use the same; the patent should 
have issued in the names of both inventors; 
and the plaintiff, by taking out a patent in his 
own name, committed a fraud, and is to be con- 
sidered as a trustee for the defendant. Such 
conduct may not entitle the defendant to a non- 
suit but the jury may give the plaintiff no more 
than nominal damages. 

[Cited in Smith v. Babcock. Case No. 13,009.] 

5. What will be considered, as a license to use 
the invention, for which a patent has been ob- 
tained. 

6. A plaintiff, in an action for a violation of a 
patent right, may recover damages against one 
of two defendants, although the evidence given, 
did not apply to both, for all torts are joint and 
several; and a plaintiff may recover damages 
against one defendant although the other be 
acquitted. Aliter, in actions on contract 

[Cited in Boyd v. Watt, 27 Ohio St. 267.] 

This was an action to recover damages for 
the invasion of the plaintiff's patent right to 
a maehine for rounding iron. It appeared in 
evidence, that the defendant, Kanowrs, was 
a farmer, and had on his farm, a common 
tilt, or hammer and anvil, worked by water. 
The plaintiff, a German, and poor; informed 
Kanowrs, that he had invented a machine 
for rounding iron; but, from want of funds, 
had not been able to bring his theory to prac- 
tice. He proposed to Kanowrs, to convert 
his common tilt into such a machine, and 
that he would work at it, for the benefit of 

i [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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Kanowrs, for a certain sum for each ton of 
such iron which he should make. Having 
disclosed his plan, which was to use ham- 
mers of different concaves; Kanowrs object- 
ed to that, and proposed, instead of differ- 
ent hammers, the use of swedges. After some 
disagreement, whose plan should be adopted, 
a compromise took place, by agreeing first to 
try the swedges, which was done, and found 
to answer so well, that they were never 
altered. The plaintiff, after working a year 
or two for Kanowrs at this tilt, in 1797, took 
a lease of it, (together with a part of the 
farm,) for three years; in which was a cov- 
enant, on the part of the plaintiff, to de- 
liver back, at the end of the term, the tilt, 
with every thing belonging to it, in as good 
condition as he had received it. This was 
accordingly done; and the plaintiff, having 
thus acquired the means, he removed from 
Kanowrs'; and, in 1801, erected a tilt, pre- 
cisely like the one he had left. The defend- 
ant, Kanowrs, then rented the old tilt to the 
other defendant, Graunt, who has continued 
to use it ever since. It was proved, that the 
plaintiff and Kanowrs were to be in part- 
nership in the benefits of this discovery, and 
were to obtain a patent in their joint names. 
But the plaintiff took it out in his own name, 
in the year 1796; and it is not accounted for, 
how the defendant's name was omitted. One 
witness said, that he had, since the erection 
of this machine, seen imported . bolts, which 
appeared to him to have been rounded with 
a similar machine. 

The objections to the plaintiff's recovery 
were; that the machine used by defendant, 
was different in principle, from that men- 
tioned in the plaintiff's specification: that 
* there was sufficient evidence for the jury .to 
say, the plaintiff was not the original in- 
ventor; but had brought it with him from 
.Germany: that he could not, at any rate, re- 
cover; as there was a partnership agreement 
between the parties, sufficient to constitute 
the plaintiff a trustee for defendant, Ka- 
nowrs: that the lease from Kanowrs to plain- 
tiff, was an acknowledgment of his right to 
the machine in question; the only one which 
it w r as pretended the defendants had used: 
and, lastly, that there being no evidence that 
Kanowrs had ever used the machine himself; 
this action, being joint against Kanowrs and 
Graunt, the plaintiff cannot recover, though 
he has proved it to have been used by 
Graunt. The demand of the plaintiff was, 
under the act of April 17, 1S00 [2 Stat. 37], 
for three times the value of the damages sus- 
tained. 

Dallas & Sergeant, for plaintiff. 

]\|r. Ingersoll and Charles J. Ingersoll, for 
defendants. 

WASHINGTON, Circuit Justice (charging 
jury). Your first inquiry is, whether the plain- 
tiff was the original inventor of the ma- 
chine mentioned in his patent and specifica- 
tion. One witness has stated, that he has 



seen imported bolts, since those made by the 
plaintiff, which seem to have been made with 
the same machine. Whether the invention is 
of European origin, and imported here by the 
plaintiff; or has, since the erection of his ma- 
chine, been carried to Europe, is a question 
most proper for your determination. It is 
only necessary for me to state; that, if the 
invention was brought over, that is, if it 
appears that the plaintiff was not the original 
inventor, in reference to other parts of the 
world as well as America, he is not entitled 
to a patent. This point has been decided oth- 
erwise in England, in consequence of the ex- 
pressions of the statute of Jae. L, which 
speaks of new manufactures within the 
realm. 

Your second inquiry is, have the defendants, 
or either of them, used a machine similar to 
the one mentioned in the plaintiff's patent and 
specification. The specification states the parts 
to be, a strong platform, of a given form, with 
two upright posts, for a hammer to move in, 
and to be operated by a cog-wheel, connected 
with the handle of the hammer; the force; 
water, or any thing else; corresponding con- 
caves in the hammer and anvil. The ma- 
chine used by the defendant, Graunt, is of 
that description; but in addition, swedges 
are used. The question is, is the defendant's 
improvement of swedges, an improvement 
on the principle, or the form, or proportions 
of the plaintiff's machine; if the first, he 
has as much right to use his improvement, 
as the plaintiff has to use his original inven- 
tion. If otherwise, and the defendant has 
used the original invention, thus altered, it 
is a violation of the plaintiff's right. 

The next inquiry is closely connected with 
the last. Does the specification contain the 
whole truth, relative to the discovery; and 
if not, has it been concealed with a view to 
deceive? As to the materiality of the thing 
concealed, could an artist, after plaintiff's 
right is expired, construct such a machine 
by looking at the specification? This also 
is a question for the jury. 

I have hurried over these points, because 
it strikes the court, that there remain to be 
considered, much more important objections 
to the plaintiff's right to recover. It is in 
proof, (if the witnesses are credited by the 
jury,) that the machine used by the defend- 
ant Graunt, was erected on Kanowrs' "land, 
at his expense. That before it was done. 
Kanowrs, upon hearing the plan, suggested 
the improvement of swedges, which was 
adopted, and has since received the plaintiff's 
approbation. That the plaintiff frequently 
acknowledged the joint right of the defend- 
ant, to the invention, as partnership prop- 
erty; and that the patent was to be taken 
in their joint names. If the jury are satis- 
fied of these facts, and that the defendant 
did not relinquish his right to a joint interest 
in the patent right, then the plaintiff was 
guilty of a fraud, in obtaining it in his own 
name; he is in equity a trustee for the de- 
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fendant; and though, possibly, at law, a ver- 
dict must be rendered for plaintiff, still, the 
jury may give merely nominal damages. 

But there is another point still stronger. 
1 he law gives an action against any person 
who violates the right of the plaintiff, with- 
out his consent in writing. Now, this ma- 
chine was erected on the defendant's land, 
by the plaintiff, and at the defendant Kan- 
owrs' expense. After this, the plaintiff took 
a. lease of it for three years; thereby ac- 
knowledging the right .of the defendant, 
Kanowrs, to this particular machine, and 
covenants to deliver it up to him at the end 
of the term, with every thing belonging to 
it, in as good order as he received it. That 
is, to deliver up, not the hammer, and anvil 
in its original form; but the whole tilt, with 
the improvements made on it by the plaintiff. 
Now, this covenant acknowledges the right 
of Kanowrs to this identical machine, and 
necessarily the right to use it If he has 
■ granted the tilt to the defendant, he has, in 
law, granted the use of -it; and consequent- 
ly he cannot now say, that the defendant has 
used it without his license in writing. If 
he has a right to the machine, and to the use 
of it, he has a right to work it himself, or by 
v his servants, or to lease it out to any other 
\ ^ person. 

As to the last point made by the defend- 
ant's counsel; I am of opinion, that if the 
above points were in favour of the plaintiff, 
he might recover against Graunt, though no 
proof were given against Kanowrs. For all 
torts are joint, as well as several, and the 
plaintiff may recover a verdict against one, 
though the other defendant be acquitted: 
otherwise in contract. 

Jury found for the defendant. 

NOTE. If the contract of several, be joint, 
and either of the parties he sued, he may plead 
in abatement, that the others are riot joined; 
Dut he cannot take advantage of it at. the trial; 
although it appear on the face of the declara- 
tion, that there are other parties to the con- 
tract. But, if one agree or bind himself to 
several, and one sue; the defendant may demur, 
upon oyer, of the contract; or in assumpsit, he 
may take advantage of it on the trial. 2 H. 
Bl. 696; 1 Saund. 154, note 291. If, in tres- 
pass against two, they both plead 30intly; a. 
several verdict cannot he given against all, if 
all be found guilty. But, if they sever in their 
pleas, several damages may be assessed. The 
jury may find them severally guilty as to part* 
and not guilty as to part; but may assess dam- 
ages severally. 1 Esp. 419, 420; Bull. N. P. 
93; 2 Strange, 1140; 5 Burrows, 2790. 

In all cases of trespass, the jury may find 
one defendant guilty, and the other not guilty. 
1 Esp. 322. But in contracts, if the action is 
against several, and it cannot be supported 
against all, it wholly fails. See 3 East, 62; 2 
Evans, Poth. 67. If one of the joint contract- 
ors be an infant, the other two may be sued; 
and if they plead in abatement, the plaintiff 
may reply the infancy of that one. But if he 
sue all, and one plead his infancy; judgment 
must be given against the plaintiff. Id. This is 
stated in a note, but the authority is not given. 
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REVENS v. LEWIS et al. 

[2 Paine, 202.] i 

Circuit Court, S. D. New York. April Term, 
1835. 

Shipping— Owners— Part Owner in Control — 

Lien for Repairs — Master's Wages — 

Admiralty Jurisdiction. 

1. The owners of a vessel are tenants in com- 
mon, each having a distinct, though an undivid- 
ed, interest. They are not considered as part- 
ners, unless some special agreement has been 
entered into constituting them such. The gen- 
eral principle by which their rights are to be 
governed is, that a majority in amount of inter- 
est have a right to govern and control the em- 
ployment of the vessel, and give directions as 
to her repairs and supplies, and all matters re- 
lating to such employment. 

[Cited in Mitchell v. Chambers, 43 Mich. 160, 
5 N. W. 57.] 

2. Where one of the part owners is the mas- 
ter or ship's husband, in the absence of all spe- 
cial agreement on the subject, he is presumed to 
have authority to do everything necessary to be 
done for the employment of the vessel, and has 
authority to make repairs, and bind the vessel 
for the same. But, as this is only an implied 
authority, it must cease when it is revoked, or 
anything is done "to rebut the presumption. 

[Cited in The Brothers, 7 Fed. 880.] 

3. Although, when repairs to a vessel are 
made by order of the master, who is owner of 
a small part, without the knowledge of the oth- 
er owners, there may be a hen on the whole ves- 
sel for the repairs, so far as the rights of third 
persons are concerned who are ignorant of any 
difficulty between the owners in relation to such 
repairs, yet no such right exists as between the 
owners themselves. As between them, although 
the master may subject his own part to any lien 
for repairs he please, he will have no right to 
subject the interest of the other part owners to 
expense when forbidden "so to do. 

4. The rule is well settled that the wages of 
the master are not a lien on the ship, and that 
he cannot maintain a suit in rem to recover 
them. 

5. Whenever any collision arises between the 
owners of a vessel, it falls within the admiralty 
jurisdiction of the district court to interfere, so 
as to protect the rights of all. 

This was an appeal from a decree of the 
district court of the United States for the 
Southern district of New York. 

On the 5th of April, 1834, Oakley & Roome, 
of the city of New York, and John C. Graves, 
of the same place, were registered owners 
of the brig Emolument, of New York, Oakley 
& Roome owning three-quarters, and Graves 
one-quarter, and commanding the brig. On 
the same 5th of April, Oakley & Roome sold 
their three-quarters to Lewis & Thomson, of 
Philadelphia, Graves then sustaining the char- 
acter of master and ship's husband, as the 
only owner at New York. On the 1st of 
May, 1834, Graves sold his Quarter of the 
brig to Thomas J. Revens, a ship-master, and 
appointed him captain, by an agreement 
whereby the said Revens was to command 
the brig on the following terms: He was to 
take her on shares, to victual and man her, 
to pay one-half of all the port charges, and 

i [Reported by Elijah Paine, Jr., Esq.] 
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to receive one-half of the gross amount of 
earnings for his compensation. On the 21st 
of July, 1834, the vessel returned to New 
York without a cargo, and in distress; and 
on the same day, Lewis & Thomson appoint- 
ed Wadsworth & Smith, of New York, their 
agents. On the 7th of August, 183-4, the brig 
was libelled for wages and repairs by Kevens 
and others, and having been sold, the pro- 
ceeds were paid into court. 

Upon the question whether Revens had a 
right to incur the expense of repairs, so as 
to bind the other part owners, his honor, 
Samuel R. Betts, district judge, decided: 
"That the said Thomas G. Revens assumed 
the command of the said vessel under a spe- 
cial agreement to receive certain shares of 
his earnings in payment for his services, and 
that the said agreement is not proved to 
have been rescinded or violated by the other 
owners, and that said Revens is not entitled 
to claim any other compensation for his serv- 
ices than the one stipulated by such agree- 
ment. That the acts of said Revens, in sub- 
jecting the said brig to liabilities for ma- 
terials and repairs after her arrest in this 
cause, and after the discharge of said Revens 
as master by the other owners, and without 
their advice or assent, their known agent be- 
ing present in port, and the said Revens hav- 
ing strong reasons to infer, if he did not well 
know, the disapproval of such repairs and 
expenses by the other part owners, removes, 
as between him and his joint owners, the 
equity of imposing a proportionate share of 
such expenditures upon their interests in said 
vessel or her proceeds, and justly subjects the 
said Revens to the payment of the whole." 
£Case unreported.] 

From this decree Revens appealed. 

THOMPSON, Circuit Justice. The princi- 
pal question in this case is, whether Thomas 
Revens, who was one-quarter owner of the 
brig Emolument, and being in possession of 
the vessel, had, under the circumstances of 
the case, authority to incur the expenses of 
repairs put upon her, so as to bind the other 
part owners. Revens had been master of 
the brig, but before the repairs were put upon 
her by his directions, he had been discharged 
by the other part owners; and the evidence 
shows very satisfactorily that the repairs 
were made against their consent, of which 
Revens had full knowledge. The owners of 
a vessel are considered tenants in common, 
each having a distinct, though an undivided, 
interest. 2 They are not considered as part- 
ners, unless some special agreement has been 

2 In Doddington v. Hallet, 1 Ves. Sr. 497, 
Lord Hardwicke held that part owners in a 
ship were to be considered partners and joint 
owners, though they were, in fact, the tenants 
in common; and that the distribution of the 
assets of one of them, being insolvent, was to 
be made as if joint property, and to be applied 
first to the joint debts, and to be treated as 
partnership property, chargeable with all debts 
for which either owner was liable on account 



entered into, constituting them such; and the 
general principle by which their rights are to 
be governed is that a majority, in amount of 
interest, has a right to govern and control the 
employment of the vessel, and give directions 
as to her repairs and supplies, and all mat- 
ters relating to such employment. Where 
one of the part owners is the master or ship's 
husband, in the absence of all special agree- 
ment on the subject, he is presumed to have 

of the ship. This case was expressly overruled 
by Lord Eldon, in the case of Ex parte Young, 
2 Ves. & B. 242; 2 Rose, 78, note, who held 
that a ship stood upon the nice distinction of a 
tenancy in common. He ruled again, in the 
case of Ex parte Harrison, 2 Rose, 76, that 
the owners of a ship were not interested in it as 
joint tenants, but as tenants in common, and 
that the bankrupt's share passes to the cred- 
itors under the bankruptcy, without being lia- 
ble, specifically, by way of lien, to the claims 
of the other part owners, in respect of their 
disbursements and liabilities for the ship. So, 
also, in the case of Ex parte Gibson, 1 Mont. 
Partn. 102, note, it was held that a bankrupt's 
interest in the moiety of a vessel was his sep- 
arate property, and not held by his assignees, 
for the purpose of paying the joint creditors 
of the ship. 

This doctrine of a distinct separate property 
in a vessel between part owners, as tenants in 
common, seems to have had countenance from 
Lord Loughborough, in the case of Ex parte 
Parry, 5 Ves. 575, where one joint owner of 
a ship insured on his own account and became 
a bankrupt It was held that though the car- 
go and proceeds of the voyage were joint prop- 
erty, the produce of the insurance on the ship 
which was lost was separate property. And 
perhaps we may say, with Sir Arthur Piggot. 
that it is the universal understanding in the 
commercial world, and especially among ship 
owners, that part owners of a ship are not part- 
ners. He said that the case of Doddington v. 
Hallet was never acted upon, and the English 
usage is doubtless our usage upon this point. 

In Doddington v. Hallet, supra, the bill was 
founded on an agreement between the plain- 
tiffs and one Hall, authorizing the latter to 
contract for the building of a ship, and for fit- 
ting out, managing, and victualling her, with 
an agreement to pay proportional shares ac- 
cording to their interests. The part owners 
claimed, against Hall's representatives, a spe- 
cific lien upon what was due to Hall for his 
share, on account of the money the plaintiffs 
had paid to the tradesmen, in fitting, etc, the 
ship, and that the administrators should not 
run away with it as part of the general assets 
for all the creditors. Lord Hardwicke. after 
premising that the case stood as though Hall 
himself was before the court, no one having a 
specific lien on Hall's share in the ship, went 
on to say that it must be admitted that a ship 
might he a subject of partnership as well as 
anything else, the use and earnings thereof be- 
ing a proper subject of trade. He said it was a 
partnership among them, and the ship itself to 
be part of the subject thereof, which was to 
be let to freight to the company, it being their 
method of trading. The foundation of this 
partnership stock was the ship itself, which 
must be employed, and the earnings and profits 
to arise. That undoubtedly all the persons sub- 
ject to the agreement are liable in solido to the 
tradesmen who fitted it out, and the agreement 
for the proportional shares is as between them- 
selves, which is the case of all partnerships. 
He said that if it had been agreed that a brew 
house should be part of the partnership stock 
(which often happened), the case of the brew 
house being used in the partnership trade, if 
workmen do work in the brew house every 
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authority to do everything necessary to be 
done for the employment of the vessel, and 
has, of course, authority to make repairs, 
and hind the vessel for the same; but as 
this is only an implied or presumed author- 
ity, it must, like all other implied powers, 
cease when it is revoked, or anything is 
done to rebut the presumption. And when- 
ever any collision arises between the own- 
ers, it falls within the admiralty jurisdiction 

partner would be liable to that, and that brew 
house must be brought into the partnership ac- 
count; and if more was due to one partner 
than another, all the share of the partnership 
stock, consisting of the lease of the brew house 
as well as the other effects, are liable to that 
account. He went on to observe that if the 
share of one partner had been assigned, if it 
stood on the head of general equity, he should 
be of opinion that if the purchaser had notice 
of the partnership, he would be subject to it; 
and he decreed for the plaintiffs. 

Lord Hardwicke perfectly understood the dis- 
tinction between a tenancy in common, such 
as owners of different shares in a ship have 
among themselves, and a joint tenancy, as be- 
tween partners of the goods and- stock in trade. 
He meant to decide, and did decide, that a sub- 
ject which ordinarily may be held as a ten- 
ancy in common may, by the acts of the par- 
ties, become to be held in joint tenancy. And 
the facts of the agreement to build the ship 
at their joint expense, in proportion to their 
shares, and the agreement to fit her out, man- 
age, and victual her for the service of the East 
India Company formed, in his judgment, such 
a community of interest as to constitute that 
a partnership transaction in relation to those 
subjects, and thus a specific lien was acquired 
by those who contributed more than their 
shares, against the share of the one who con- 
tributed less than his proportion. 

This case derives strong confirmation from 
the case of Smith v. De Suva, Oowp. 469, in 
which it was decided, upon an issue out of 
chancery, that the interest of part owners in a 
ship, and in the profits and loss of an adven- 
ture undertaken by their mutual consent, is not 
affected by the bankruptcy of one of them tak- 
ing place after the commencement of the voy- 
age, although he has not paid his full share of 
the outfit. Lord Mansfield, in giving the opin- 
ion of the court, held that if the other part- 
ners had been obliged to discharge the amount 
of the notes which remained unpaid at the time 
of the bankruptcy, the assignees must have al- 
lowed the other partners the full sum paid for 
the bankrupt, and would have come against 
them only for the balance due to him, if any. 
Mr. Abbott, in commenting upon this case, says 
it seems to nave been considered that part own- 
ers of a ship might have a lien on each other's 
shares of a ship, as partners in trade have on 
each other's shares of their merchandise. And 
in the third edition of his treatise (page 94) he 
says: "It is true, indeed, that as long as the 
ship continues to be employed by the same 
persons, no one of them can be entitled to par- 
take of the profits, until all that is due, in re- 
spect to the part he holds in the ship, has been 
discharged." And again, after citing the-, case 
of Doddington v. Hallet, without a word of 
disapprobation, on page 96, he says: "This 
usage, or course of trade, I apprehend to be to 
charge the assignee or purchaser in account 
for the outfit and other expenses incurred in 
respect of the voyage of which he is entitled, 
in consequence of his purchase, to share the 
profits, which can only be the voyage in pros- 
ecution at the time of the purchase; but not 
to carry back the charge as against him to the 
•expense of any antecedent adventure, from 
which he can derive no profit." 



of the district court to interfere, and so reg- 
ulate the affair as shall protect and secure 
the rights of all; but, as between the own- 
ers themselves, it would be highly unjust to 
allow the master, who is only the owner of a 
small part, to subject the interest of the 
other part owners to any expense he might 
please when forbidden so to do. He might 
subject his own part to any lien he pleased 
for repairs ; and perhaps, when the repairs are 
made by order of the master, without any 
knowledge of the owners, there might be a 
lien on the whole vessel for the repairs, so far 
as the rights of third persons were concerned 
who were ignorant of any difficulty between 
the owners in relation to such repairs. But 
no such right exists as between the owners 
themselves, and the interest of Lewis & 
Thomson in the vessel, under the circum- 
stances of the case, was properly exoner- 
ated, and the expense of the repairs charged 
on the share of Revens, under the limitation 
contained in the decree of the district court. 
Capt Revens has no claim on these pro- 
ceeds for his wages. The rule is well set- 
tled that the wages of the master are not a 
lien on the ship, and that he cannot main- 
tain a suit in rem to recover them; but, in- 
dependent of this, the claim for wages was 
properly denied. By the agreement under 
which he purchased his quarter of the brig 
and took command of her, he was to take 
his compensation out of the earnings of the 
vessel. He took her upon shares, there- 
fore, and not as a master, upon wages. See 
The Grand Turk [Case No. 5,683]; The Mary 
[Id. 9,186]; TJ. S. v. Hatch [Id. 15,325]; Mur- 
ray v. Lazarus [Id. 9,962]; The Robert Ful- 
ton [Id. 11,890]. 

The decree of the district court is accord- 
ingly affirmed, with costs. 



Case No. 11,713. 

The REVENUE CUTTER. 

[4 Sawy. 136; i 9 Chi. Leg. News, 115.] 

District Court, L\ Oregon. Dec. 11, 1876. 

Actions — Judicial Proceeding — Soit in Ad- 
miralty — Under State Law— Discharge 
upon Stipulation. 
A suit in admiralty in a national court to en- 
force a lien given by the state law is not a ju- 
dicial proceeding under such law, and there- 
fore the United States is not entitled in such 
suit to have the res discharged from arrest un- 
der section 3753 of the Revised Statutes. 

Application by the United States as claim- 
ant for the discharge of the vessel upon 
stipulation under section 3754 of the Re- 
vised Statutes. 

Rufus Mallory and George Durham, for 
claimant. 

Cyrus Dolph and Charles Upton, for libel- 
ants. 

i TReported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 
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DEADY, District Judge. On November 
28, Coffin and Hendry filed their libel in this 
court against "the vessel known as the 
'Revenue Cutter,'" alleging that such ves- 
sel is owned and was built by the Oregon 
Iron Works, a corporation formed under the 
laws of Oregon, and that said libellants, in 
187G, at the special instance and request of 
said corporation, furnished labor and mate- 
rials of the value of $3,659.20, for the rig- 
ging and equipping said vessel, which, by 
the laws aforesaid, constitute a lien upon the 
same. 

On December 9, the United States inter- 
vened and filed a claim and answer of own- 
ership of the property, and applied to the 
court for the discharge of the vessel upon 
giving a stipulation, as provided by section 
3754 of the Revised Statutes. Counsel for 
libellants objected, upon the ground that this 
is not "a judicial proceeding under the laws 
of any state, district or territory," and there- 
fore the case is not within the section. Sec- 
tion 3753, Rev. St., provides that: "When- 
ever any property owned or held by the Unit- 
ed States, or in which the United States have 
or claim an interest, shall in any judicial 
proceeding under the laws of any state, dis- 
trict or territory, be seized, arrested, attach- 
ed or held for the security or satisfaction of 
any claim made against such property, the 
secretary of the treasury, in. his discretion, 
may direct the solicitor of the treasury to 
cause a stipulation to be entered into by the 
proper district attorney for the discharge of 
such property from such seizure, arrest, at- 
tachment or proceeding, to the effect that 
upon such discharge the person asserting the 
claim against such property shall become en- 
titled to all the benefits of this and the fol- 
lowing section." The following section (sec- 
tion 3754), provides, that in case the property 
is discharged upon any such stipulation, and 
final judgment is given, "affirming the claim 
for the security or satisfaction of which 
. such proceedings have been instituted, and 
the right of the person asserting the same to 
enforce it against such property by means of 
such proceedings, notwithstanding the claims 
of the United States thereto, such final judg- 
ment shall be deemed, to all intents and pur- 
poses, a full and final determination of the 
rights of such person, and shall entitle such 
person, as against the United States, to such 
rights as he would have had in case posses- 
sion of such property had not been changed;" 
and that any such judgment, if for the pay- 
ment of money, shall be paid at the treas- 
ury out of any moneys not otherwise ap- 
propriated, provided the amount paid there- 
on "shall- not exceed the value of the inter- 
est of the United States in the property in 
question." 

This vessel was arrested in a suit in ad- 
miralty in this court to enforce a lien aris- 
ing under the law of the state in favor of 
the libellants. It is therefore a "judicial pro- 
ceeding," but not one under the laws of 
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"any state," etc. On the contrary, it is a 
proceeding in a court of the United States, 
commenced and prosecuted "under," accord- 
ing to, and by authority of the laws of the 
United States. It matters not that the right 
claimed by the libellant, and herein sought 
to be enforced, arises under a state law. 

The question is not under what law does 
the right claimed by the libellant arise, but 
under what law does the proceeding take 
place in whieh the property is seized or ar- 
rested? To authorize the discharge of this 
vessel upon this stipulation, the "judicial 
proceeding" in which it is arrested must be 
one taken or conducted "under"— in subordi- 
nation to— the law of the state. Such a pro- 
ceeding can only take place in the state court. 
It follows that the section does not include 
a "judicial proceeding" in the national courts, 
and therefore this case is not within its pur- 
view. The origin of these two sections is 
not obvious. They are compiled from the 
act of June If, 1864 (13 Stat. 122), entitled, 
"An act to authorize the secretary of the 
treasury to stipulate for the release from at- 
tachment or other process of property claim- 
ed by the United States and for other pur- 
poses." It is probable that the act was passed 
with reference to the possession of the cap- 
tured and abandoned property claimed by 
the United States during the war with the 
Confederacy. 

When the United States intervenes in this 
court to claim property in custody upon -its 
process, it stands upon the footing of any 
other suitor, and can, therefore, only procure 
the delivery of such property upon the or- 
dinary admiralty stipulation. The applica- 
tion is denied. 

[Subsequently, upon the hearing, there was 
a decree in favor of the libelants. Case No. 11,- 
714.1 



Case No. 11,713. 

The REVENUE CUTTER NO. 1. 

[Brown, Adm. 76; i 21 Law Rep. 281; 8Am. 

Law Reg. 459; 2 West. Law Month. 26o; 

6 Pittsb. Leg. J. 89.] 

District Court, N. D. Ohio. March, 1860. 

Shipping — Assignment— Purchase by Govern- 
ment of Vessel Subject to Liens- 
Jurisdiction upon the Lakes. 

1. The assignment, by the builders of a vessel, 
of the moneys to become due on the building 
contract, invests the assignee with no such pro- 
prietary interest as will enable him to appear as 
claimant and defend. 

2. The purchase by the government of a ves- 
sel for the revenue service does not divest the 
same of valid liens existing at the time the title 
was acquired. The government takes cum 
onere, and the liens may be enforced by the or- 
dinary methods. 

3 Admiralty and maritime jurisdiction pos- 
sessed by the district courts of the United States 
on the Western lakes and rivers, under the con- 
stitution, and act of 1789 [1 Stat. 76], independ- 

i [Reported by Hon. Henry B. Brown, Dis- 
trict Judge, and here reprinted by permission.] 
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ent of the act of 1845 [5 Stat. 726], and unre- 
stricted thereby. 
[Oitea in The Isabella, Case No. 7,100; The 
Volunteer, Id. 16,990.] 

This was one of some thirty or more sepa- 
rate libels filed by these libellants and others 
against revenue cutters numbered (originally) 
one, two, three, four, five, six, built by Mer- 
ry & Gay, ship-builders, at Milan, Ohio, un- 
der contract with the government, in 1858, 
and designed for service on the Western 
lakes. The libels were for materials fur- 
nished the builders for the construction of 
these vessels, and were founded upon liens 
acquired under the mechanic's lien law of 
Ohio. Pleas to the jurisdiction were inter- 
posed by the United States district attorney, 
Hon. Geo. W. Belden, in behalf of the gov- 
ernment, and by Hon. R. P. Spalding, on be- 
half of Andrews & Otis, claiming, 1st, that 
, these vessels, by a true construction of the 
contract between the builders and the gov- 
ernment, belonged to the government ab in- 
itio, and that, if so, no lien attached, as liens 
could not be acquired against government 
property, and as in order to come within the 
provisions of the statute relied upon, the ma- 
terials must have been furnished by virtue 
of a contract with the then owners of the ves- 
sel; and 2d, that the government having tak- 
en possession of the cutters before these pro- 
ceedings were instituted, the liens, if any ex- 
isted, were cut off, or at all events could not 
be enforced by seizure of public property; 
and cited The Lord Hobart, 2 Dod. 100, 451; 
[U. S. v. Barney, Case No. 14,525];' Ellison v. 
The Bellona [Case No. 4,407; Clinton v. The 
Hannah [Id. 2,898]; Nathan v. Virginia, 1 
DaU. [1 U. S.] 77; 3 Brod. & B. 275; [Bu- 
chanan v. Alexander], 4 How. [45 TJ. S.] 20; 
[U. S. v. McLemore], Id. '286. 

Willey & Carey, for libellants, reviewed the 
above cases, and claimed: 1st. That Andrews 
& Otis, having no proprietary interest in' the 
vessels, but only in a portion of the contract 
price, by assignment from the builders, could 
have no such persona standi in judicio as 
would entitle them to be recognized as claim- 
ants. 2d. That the vessels continued to be 
the property of the builders until they were 
completed and delivered to the officers of the 
government, and by them accepted— that 
where anything remains to be done before 
the sale of personal property is complete, no 
title passes, citing Long, Sales, 267; Chit. 
Cont 375-378; 2 Greenl. Ev. 528; 6 East, 
614; 15 Johns. 349; 21 Pick. 384; Story, Cont. 
§ 18; Story, Sales, § 296; 2 Kent, Comm. 
496. 3d. That although the cases cited might 
establish the doctrine that liens could not be 
acquired against public property, yet that if 
such liens existed at the time the property 
was acquired by the government, they were 
not thereby divested or discharged, citing U. 
S. v. Wilder [Case No. 16,694]; [The St. Jago 
de Cuba], 9 Wheat [22 TJ.' S.] 409; Nathan 
v. Virginia, 1 Dall. [1 U. S.] 77 (argument of 
attorney general). 

20 FED. cas.— 36 



WILLSON, District Judge. This is a pro- 
ceeding in rem, to recover the value of ma- 
terials furnished by the libellants in the build- 
ing of a vessel, which, at the time of its sei- 
zure in this suit, was owned by the Unitedt 
States, and in the use of the revenue service. 
The account, as it appears itemized in the 
schedule, accrued at various periods between 
the 22d day of November, 1856., and the loth 
day of June, 1857. The materials were sup- 
plied to Merry & Gay, of Milan, who were 
contractors with the United States (through! 
the secretary of the treasury) for the building 
of six revenue cutters for the revenue service 
of the government The libellants claim the 
right to this proceeding in the admiralty by 
virtue of a lien acquired by them upon the 
vessel under the statute law of Ohio of March 
11, 1843 [Laws Ohio 1843, p. 66], and the act 
amendatory thereto, passed March 12, 1853 
[Laws Ohio 1853, p. 417]. The first parties 
who seek to be admitted upon the record to. 
defend, as claimants, are Andrews & Otis. 
They were bankers at Milan, and (it is said) 
furnished Merry & Gay a large sum of money 
to aid in the construction of these vessels, 
taking, as security therefor, on- the 1st of 
August, 1857, all Merry & Gay's demands and 
claim upon the government by virtue of saiol 
contract of building, and also any and all 
interest they might then have in the vessels. 
The second claimant Is the government of the 
United States, which, by the district attorney, 
has filed its claim to the absolute ownership 
of the property, and has also answered, set- 
ting forth, among other things, that the vessel 
in question, at the time of its seizure by pro- 
cess in this suit, was a public armed vessel of 
the United States actually employed in the 
revenue service of the government; and it is- 
insisted, in the answer filed by the" district at- 
torney, that the vessel, being so owned ancE 
employed, is exonerated and discharged from 
all liens of individuals which accrued during 
her construction, and is also exempt front 
seizure upon proeess in rem in the admiralty/ 
to enforce the lien thus acquired. 

The first point we are called upon to con- 
sider is, whether Andrews & Otis have the 
kind of interest in the suit requisite to es- 
tablish a "persona standi in judicio." It is- 
not sufficient to entitle a party to intervene- 
and defend, when it is simply shown that he? 
has an interest in the question litigated. We 
must have rights in the vessel itself, that is, 
an ownership either general or special in the 
property, or such a claim as operates directly 
upon it by way of a lien, statutory or mari- 
time. Hence, it is necessary to inquire into 
the sort of interest, if any, acquired by An- 
drews & Otis in the revenue cutter seized in 
this suit. And for this purpose we must ex- 
amine some of the terms of the contract en- 
tered into by and between the United States 
and Merry & Gay for the construction of 
these vessels, and the subsequent assignments 
of the latter to the United States and to 
Andrews & Otis, with reference to the re- 
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spective dates and the purposes of those as- 
signments. The contract for building the 
vessels bears date November 17, 1856. By 
its terms Merry & Gay were to construct, 
equip and deliver afloat to the United States 
six cutters of 50 tons burden each. They 
Tvere to furnish the labor and materials for 
the building and equipment at their own ex- 
pense; and it was further stipulated, that on 
■each of said cutters being so far advanced as 
to be planked, ceiled and decks laid, the gov- 
ernment should pay $2,025 to Merry & Gay, 
they executing an assignment of said vessels 
as a further security for said advances, and 
upon completion and delivery agreeably to 
the terms of the contract, a final payment of 
$2,025 for each, was to be made in full satis- 
faction. On the 25th day of April, 1857, 
Merry & Gay received from the United States 
§2,025, the first instalment provided for in 
said agreement, and thereupon executed and 
delivered to the government agent, for the 
benefit of the United States, a full and uncon- 
ditional assignmentand transfer of their inter- 
est in said cutter No. 1, which assignment 
was duly filed by said agent in the clerk's 
office of the township of Milan, but neverthe- 
less was so received and filed as a mortgage 
security for the advance made. On the 8th 
•of September, 1857, the said six revenue cut- 
-ters having been fully finished and equipped 
l)y Merry & Gay (and who up to that time 
liad retained exclusive possession and control 
of them), were delivered by the contractors 
to the government agent, and accepted by 
liim in full satisfaction of the fulfilment of 
the contract to the government on the part of 
Merry & Gay. By an instrument of writing, 
"bearing date August 1, 1857, Merry & Gay as- 
signed and set over to Andrews & Otis all 
their interest in said cutters, and all claim to 
the second instalment due them from the 
United States, under the contract of 17th No- 
vember, 1856, being the sum of §12,150; and 
on the 4th of September., 1857, a like assign- 
ment was made of a further claim against 
the United States of 814,000, being the 
amount allowed by the government to Merry 
<& Gay for extra work and materials. 

Upon this statement— the whole transac- 
tion in relation to the construction, title and 
incumbrances upon said cutter No. 1 — It is 
as difficult for us to perceive any lien ac- 
quired by Andrews & Otis upon the vessel as 
it is to find in them any right of property to 
it. By the assignment of August 1, 1857, 
Andrews & Otis obtained no other lien than 
that possessed by Merry & Gay. It is not 
pretended that the latter ever acquired any 
lien by virtue of the local' laws. Nor in my 
opinion, was any conferred by the general 
maritime law. The vessel was built at Mi- 
Ian, in the state of Ohio, which place, to all 
intents and purposes, was her home port. 
The United States could not, in any sense, 
be deemed a foreign contractor. And un- 
<der the decision of the supreme court of the 
United States, in the case of People's Ferry 
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Co. v. Beers, 20 How. [61 U. S.] 393, pro- 
nounced at the December term, 1857, a con- 
tract for building a domestic ship, cannot be 
regarded as a maritime contract. The court, 
in that case, say "the contract is simply for 
building the hull of a ship and delivering it 
on the water. She was constructed and de- 
livered according to contract. The admi- 
ralty jurisdiction is limited to contracts, 
claims, and services purely maritime, and 
touching rights and duties appertaining to 
commerce and navigation." And the court 
adopt the language of Judge Hopkinson, 
used in 1781, and declare, as respects ship- 
builders, that "the practice of former times 
doth not justify the admiralty's taking cog- 
nizance of their suits." In that case the 
court advanced still further in restricting 
maritime liens upon what was declared to 
be without the jurisdiction of the admiralty 
in Tratt v. Reed, 19 How. [60 U. S.] 359. 
The case decided by the supreme court at 
the late December term, was simply one 
where a vessel owned in New Jersey was 
built in that state by the libellants, on cred- 
it, and without any express pledge of the 
vessel for the debt, and where no lien was 
provided or secured by the local law. And 
the court say in the opinion delivered, that 
"the question presented involves a contest 
between the state and federal governments. 
The latter has no power or jurisdiction be- 
yond what the constitution confers. The 
contest here (say the court) is not so much 
between rival tribunals as between distinct 
sovereignties claiming to exercise power 
over contracts, property and personal fran- 
chises. "What were meant in 1789 by 'cases 
of admiralty and maritime jurisdiction,' 
must be meant now. What was reserved to 
the states to be regulated by their own in- 
stitutions, cannot be rightfully infringed by 
the general government, either through its 
legislative or judiciary department." 

It is our purpose to dispose of questions 
of admiralty law in subordination to the 
judgments and decisions of the supreme 
court of the United States, how much soever 
those .decisions may vary from the rules of 
law previously established by maritime 
courts upon the same subject. Under its de- 
cisions, and the principles of law enunciated 
by that court, the contract between Merry & 
Gay and the United States was not a mari- 
time contract Nor did the money advanced 
by Andrews & Otis, for the building of 
these revenue cutters, impose a maritime 
lien which attached to the vessels. It is 
clear, then, that Merry & Gay, having no 
lien by virtue of the contract for building, 
none was transferred by their assignment to 
Andrews & Otis. It is equally clear that 
the assignment to Andrews & Otis did not, 
nor was it intended to pass the legal title to 
the property. The purpose of the assign- 
ment was to transfer to the assignees the 
unpaid claim upon the government. It was 
the palpable intention to give the assignees 
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nil the rights to the claim and the facilities 
for its collection that the assignors pos- 
sessed. Merry & Gay retained the property, 
finished the construction of the vessels and 
■exercised exclusive ownership over them, 
until they "were delivered over to the gov- 
ernment agent on the 8th of September, 
1857. So far, then, as Andrews & Otis are 
-concerned, they have neither a jus ad rem 
nor a jus in re, and consequently cannot be 
admitted upon the record as claimants to 
defend in this suit. 

We proceed to the other branch of the 
ease, and inquire, whether a vessel owned 
by the United States, and actually employed 
in the revenue service, is exonerated and 
discharged from all liens of individuals 
which accrued before the government ob- 
tained title, and whether it is consequently 
■exempt from seizure upon process in rem in ■ 
The admiralty to enforce such lien. It is not 
•deemed necessary to discuss the point as to 
the time when the United States acquired ti- 
tle to this revenue cutter. We are satisfied, 
from an examination of the contract between 
the government and Merry & Gay, that the 
title was in the latter until the vessel was 
completed and delivered to the government 
agent in September, 1857, and received and 
accepted by him in fulfilment of the terms 
of the contract. Nor is it necessary to in- 
quire into the character and effect of, the 
Assignment to the government of Merry & 
Gay's interest in the vessel, which was 
made on the 25th day of April, 1857- Nor 
do we. understand it. to be seriously control 
verted by counsel, that the libellants ac- 
quired a valid lien under the state law, 
while the vessel was owned and in the pos- 
session and control of the builders. We 
have, then, the naked proposition presented 
of the extinction of a valid lien upon a ves- 
sel by the acquisition of title to it by the 
government and its use in the revenue serv- 
ice. This is not a case of contract for sup- 
plies to the United States. The position 
taken by counsel in the argument, and the 
authorities cited by them, in support of it, 
that in contracts for supplies or repairs for 
government ships, no lien can be presumed 
to exist, does not reach the real question, 
the solution of which is decisive of this con- 
troversy. In that class of cases, Mr. Jus- 
tice Story well remarked in U. S. v. Wilder 
[Case No. 16,694], "that there may be a just 
foundation for a distinction as to liens be- 
tween the case of the government and that 
of a mere private person in many cases of 
contract. It may, perhaps, be justly in- 
ferred in many cases, from the nature of 
certain contracts, and employments and 
services of the government, that no lien at- 
taches thereto. For example, it may be true 
that no lien exists for repairs of a public 
ship, or for materials furnished therefor, or 
for wages due to the crew thereof j or for 
work and labor performed upon the arms, 
artillery, camp equipage and other warlike 



equipments of the government. In such 
cases the nature and use of the articles, as 
the means of military and naval operations 
may repel any notion of any lien whatever 
grounded upon the obvious intention of the 
parties." And the reason is, that when the 
contract is made with the government, the pre- 
sumption of the law should be, that the cred- 
it was given solely to" the government with- 
out any reliance, as a security, upon such 
implements of military and naval warfare. 
The argument ab inconvenienti has no force, 
except in that class of cases where the con- 
tract is made directly with the government, 
and where, from public policy, the materials 
are deemed to be supplied and the labor per- 
formed upon the credit of the nation, the re- 
liance for payment resting solely upon its 
justice and good faith. But in relation to 
the rights of the government and the im- 
munities of property purchased by it, wheth- 
er real or personal, a very different rule of 
law obtains founded upon equally sound rea- 
sons. If property is obtained by purchase, 
the government acquires no better title than 
that possessed by its vendor. If the prop- 
erty is legally incumbered by mortgage or 
other liens, the transfer of title does not di- 
vest it of those incumbrances. In this re- 
spect the government stands upon the same 
footing as that of , individuals. In contro- 
versies in courts of justice, involving the 
rights of property, it has no muniments of 
title sanctified by sovereignty which should 
exempt it from the rules of law governing 
individuals in like cases. No well consid- 
ered case can be found anywhere, which de- 
clares that bare possession of property by 
the government when wrongfully obtained, 
of necessity changes the title and vests it in 
the sovereignty, or if justly obtained, that 
such possession extinguishes the lawful liens 
of individuals upon it. Such a doctrine 
would be monstrous, and an anomaly in a 
nation whose government is one of just 
laws, and whose constitution declares that 
"private property shall not be taken for pub- 
lic use without just compensation." 

In the case at bar, there is no privity of 
contract between the libellants and the gov- 
ernment of the United States. The transac- 
tion was with, and the credit given to, Mer- 
ry & Gay, and security for the debt ob- 
tained by a lien upon the vessel under and 
by virtue of the law of the sovereign state 
of Ohio. The sovereignty which, by just 
and constitutional law, imposes and secures 
the lien, will recognize, and if need be, may 
by law enforce the remedy. This remedy, 
however, may be obtained by proceedings 
in a court of admiralty under the 12th rule 
prescribed by the supreme court of the Unit- 
ed States, which rule provides "that in all 
suits by material-men for supplies or re- 
pairs or other necessaries for a foreign ship, 
or for a ship in a foreign port the libellant 
may proceed against the ship and freight in 
rem, or against the master or owner alone 
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in personam. And the like proceedings in 
rem shall apply in cases of domestic ships, 
where by the local law a lien is given to 
material-men for supplies, repairs or other 
necessaries." Entertaining these views, the 
exceptions of the libellants to the claim and 
answer of Andrews & Otis are sustained, 
and the exceptions of the United States to 
the libel are overruled. 

This cause again came on to be heard on 
a further objection to the jurisdiction, and 
on the merits. 

Belden & Spalding, for respondent, on the 
evidence, claiming: 

1st That credit was given to the builders, 
and not in any manner to the vessels. 

2d. That the liens, if any attached, had been 
waived by the subsequent transactions of 
the parties. 

. And it was further claimed by Judge Bel- 
den that these vessels, not being "enrolled 
and licensed for the coasting trade," or "em- 
ployed in business of commerce and naviga- 
tion," &c, were not within the purview of 
the act of congress of February 26, 1845, and 
were therefore not the subjects of admiralty 
jurisdiction. 

Willey & Cary, for libellants, insisted: 

1st. That it is no objection that credit is 
given to several vessels collectively, and not 
to each separately, provided what actually 
entered into the construction of each can be 
afterwards ascertained. 7 Watts & S. 381; 
13 Pa. St. 167; 17 Pa. St. 234; The Kiersage 
[Case No. 7,762]; 2 Ohio St. 114. 

2d. That under the mechanic's lien law, 
no proof of credit being given to the struc- 
ture is required. 18 Ohio, 202. 

3d. Negotiable paper received, no payment 
or waiver of lien. Weed v. Snow [Case No. 
17,347]; Allen v. King [Id. 226]; Moore v. 
Newbury [Id. 9,7721; The Chusan [Id. 2,- 
717]; The Active [Id. 34]; Fland. Shipp. 
341, 374; The Eastern Star [Case No. 4,254] ; 
The Betsy and Rhoda [Id. 1,366]. Giv- 
ing credit no waiver. The Nestor [Case 
No. 10,126]; The Betsy and Rhoda [supra]. 
Must be clear evidence that lien waived. 
Moore v. Newbury [supra] ; The Chusan [su- 
pra]; The Betsy and Rhoda [supra]. Always 
the presumption that new securities are 
taken merely as auxiliary. The Betsy and 
Rhoda [supra], 

4th. That section 2 of article 3 of the con- 
stitution, confers admiralty jurisdiction upon 
the federal courts. 

Section 9 of the judiciary act of 1789, as- 
signs this jurisdiction to the district courts. 
The jurisdiction thus granted is without lim- 
itation, so far as ordinary seizures are con- 
cerned, for it will be found, on inspection, 
that the language which follows this grant 
of jurisdiction, and which refers to seizures 
made on waters navigable from the sea, &c, 
is limited to "seizures under laws of impost, 



navigation or trade." The Magnolia, 20 How. 
[61 U. S.] 309, Mr. Justice Daniel. Hence, as no- 
such limitations as are contained in the act of 
1845 existed at the time the constitution was 
adopted, it follows that, under the constitu- 
tion, as construed in [The Genesee Chief], 
12 How. [53 XL SJ 443, and the act of 1789, 
general original admiralty and maritime ju- 
risdiction was possessed by the district 
courts upon the lakes and rivers as well as 
upon the seaboard, before this act of 1S45 
was passed, and this without any limitation 
except as to "seizures under laws of im- 
posts," &c. The whole question, then, is nar- 
rowed down to this: Is the act of 1845 to be 
treated as a restraining statute, or as merely 
cumulative to the act of 1789?— in othei- 
words, is an act passed for the purpose, as 
avowed in its title, of "extending the juris- 
diction of the district courts," to be so con- 
strued as to limit and abridge the jurisdic- 
tion they already possessed? A later act 
cannot repeal or modify a prior one, except 
by express terms or necessary implication, 
and this implication must be founded upon 
a clear repugnancy of the later with the 
former statute. See authorities on the in- 
terpretation of statutes, collated in Curwen's 
Rev. Laws Ohio, 13, 17; 15 Ohio, 65; 3 Hill, 
41; 15 Johns. 220; [Wood v. U. S.] 16 Pet. 
[41 TJ. SJ 362; [Daviess v. Fairbanks] 3 
How. [44 U. S.] 646. Hence, the act of 1845 
is to be treated merely as cumulative, and in 
fact superfluous, not as restrictive or abridg- 
ing; and if so, the objection that these vessels 
were not enrolled and licensed, or engaged in 
commerce or navigation, is of no avail, he- 
cause no such limitations exist in the stat- 
ute of 1789, which, as we have seen, stands 
unaffected by the act of 1845. 

WILDSON, District Judge. The most im- 
portant matter for consideration in this case 
is involved in the question of the jurisdiction 
of the court over the vessel seized, as the rec- 
ord shows such vessel was not enrolled and 
licensed for the coasting trade, or engaged in 
the business of commerce and navigation be- 
tween different states. This inquiry, more 
properly, should have been disposed of at 
the inception of proceedings in the cause, but 
its great practical importance has induced us 
to reserve the point for decision till the final 
hearing. The question of jurisdiction arises 
upon the construction of the ninth section of 
the judiciary act of 1789 (1 Stat 76), and the 
legal effect to be given to the act of Febx-u- 
ary 26, 1845 (5 Stat. 726). It is claimed by 
the counsel for the respondent that this ves- 
sel, not being enrolled and licensed for the 
coasting trade, or employed in business of 
commerce or navigation, &c., was not within 
the purview of the act of 1845, and, conse- 
quently, was not subject to admiralty process 
in rem in the district eourt of the United 
States. 

The consideration of this branch of the case 
demands a careful examination of the con- 
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stitution of the United States and the acts 
of congress by which admiralty jurisdiction 
is conferred upon the federal courts. Sec- 
tion 2, in article 3 of the constitution, de- 
clares that the judicial power of the United 
States shall extend to all cases of admiralty 
and maritime jurisdiction. The ninth sec- 
tion of the judiciary act of 1789 provides that 
■"the district courts shall have exclusive orig- 
inal cognizance of all civil causes of admiral- 
ty and maritime jurisdiction, including all 
seizures under laws of impost, navigation, 
or trade of the United States, where the 
seizures are made on waters which are 
navigable from the sea by vessels of ten or 
more tons burden, within their -respective dis- 
tricts, as well as upon the high sea's." In 
the case of Jackson v. The Magnolia, 20 How. 
[61 U. S.] 298, Mr. Justice Grier, in delivering 
the opinion of the court, says that "before 
the adoption of the present constitution, each 
state, in the exercise of its sovereign power, 
had its own court of admiralty, having juris- 
diction over the harbors, creeks, inlets, and 
public navigable waters connected with the 
sea. This jurisdiction was exercised not on- 
ly over rivers, creeks and inlets which were 
boundaries to or passed through other states, 
but also when they were wholly within the 
state- Such a distinction was unknown. 
• Nor had these courts been driven from the 
■exercise of jurisdiction over torts committed 
on navigable water within the body of a 
county, by the jealousy of the common law 
courts. "When, therefore, the exercise of ad- 
miralty and maritime jurisdiction over its 
public rivers, ports and havens was surren- 
dered by each state to the government of the 
United States, without an exception as to sub- 
jects or places, this court cannot interpolate in- 
to the constitution, or introduce an arbitrary 
distinction which has no foundation in reason 
or precedent." It had been previously held by 
the same high authority ([The Genesee 
Chief], 12 How. [53 U.- S.] 454) that "there 
is nothing in the ebb and flow of the tide 
that makes the water peculiarly suitable for 
admiralty jurisdiction, nor anything in the 
absence of a tide that renders it unfit. If it 
is public navigable water, on which com- 
merce is carried on between different states 
or nations, tire reason for the jurisdiction is 
precisely the same. And if a distinction is 
made on that account, it is merely arbitrary, 
without any foundation in reason." The 
chief justice, in the case of The Genesee 
■Chief [supra], with a just and comprehensive 
view of the rights and necessities of the 
people in the states bordering upon the lakes, 
■declares that: "Courts of admiralty have 
been found necessary in all commercial coun- 
tries, not only for the safety and convenience 
of commerce and a speedy decision of con- 
troversies where delay would often be ruin, 
but also to administer the laws of nations in 
a season of war, and to determine the valid- 
ity of captures, and questions of prize or no 
prize in a judicial proceeding. And it would 



be contrary to the first principles on which 
the union was formed, to confine these rights 
to the states bordering on the Atlantic and 
to tide-water rivers connected with it, and 
deny them to the citizens who border on the 
lakes and the great navigable streams which 
flow through" the "Western states. Certainly 
such was not the intention of the framers 
of the constitution; and if such be the con- 
struction finally given to it, .by this court, 
it must necessarily produce great public in- 
convenience, and at the same time fail to ac- 
complish one of the great objects of the fram- 
ers of the constitution— that is, perfect equal- 
ity in the rights and privileges of the citizens 
of the different states, not only in the laws 
of the general government, but in the mode 
of administering them." This exposition by 
the supreme court, of the power given in 
the constitution to the general government 
over all cases of admiralty and maritime 
jurisdiction, is conclusive that congress has 
authority to confer this jurisdiction up- 
on the federal courts, to the full extent of 
power possessed by the judges of the vice 
admiralty courts in this country under the 
colonial system, and the state admiralty 
courts under the confederation; and that this 
jurisdiction is not affected by the restraining 
statutes of Richard II. and" Henry IV. of 
England. 

The next inquiry is, whether congress, in 
framing the ninth section of the judiciary 
act, failed to carry out this great purpose of 
equality in the laws of the United States, 
and the mode of administering them in all 
the states of the Union, without any excep- 
tion as to the subjects' and places. The first 
clause of the section quoted provides that 
"the district courts shall have exclusive origi- 
nal cognizance of all civil cases of admiralty 
and maritime jurisdiction." This provision 
is complete in itself, and invests the district 
courts with absolute admiralty and maritime 
jurisdiction, without any restriction as to the 
powers conferred, or any limitation as to the 
subjects and places for the exercise of those 
powers. And unless the succeeding clause in 
this ninth section was intended to restrict the 
former, then there can be no doubt of the au- 
thority of the district courts to exercise, by 
virtue of the statute, admiralty jurisdiction 
over vessels upon the waters of the great 
lakes. We again quote the language of the 
succeeding clause, to wit: "including all sei- 
zures under laws of impost, navigation or 
trade of the United States, when the sei- 
zures are made on waters which are navigable 
from the sea by vessels of ten or more tons 
burden, within their respective districts, as 
well as upon the high seas." The statute, 
by words of well defined meaning, in the first 
clause confers upon the district courts admi- 
ralty and maritime jurisdiction. In the sec- 
ond clause it confers upon the district courts 
jurisdiction of a class of common law cases, 
over which courts of admiralty had never be- 
fore taken cognizance. In England, seizures 



REVENUE (Case No. 11,713) 



[20 Fed. Cas. page 566 J 



under the laws of imposts were peculiarly 
cognizable in the court of exchequer under 
the authority and process of the common law. 
Cases of forfeiture for breaches of the rev- 
enue laws were cognizable in the exchequer 
upon information, though seizure was made 
upon navigable waters; ancL the question of 
fact, on which the forfeiture arose, was al- 
ways tiled by a jury. And such also was 
the course of procedure in the exchequer for 
the violation of the navigation laws. In the 
case of Attorney General v. JacKson, Bunb. 
236, the seizure was of a vessel for the breach 
of the "act of navigation," and the proceed- 
ing was by information and trial by jury, ac- 
cording to the course of the common law. 
Congress, in the exercise of its authority, un- 
der the constitution, to establish the federal 
courts, did not see fit to create a court of ex- 
chequer. It established the supreme, circuit, 
and district courts, and defined their powers. 
It was competent to give to either of them 
the administration of the laws relating to im- 
posts, navigation and trade. It was given 
to the district courts, to be exercised within 
their respective districts, when seizures 
should be made on waters which are navi- 
gable from the sea by vessels of ten or more 
tons burden. This authority and its imita- 
tion had reference to the exigencies of the 
foreign trade of the country, and to the en- 
forcement of revenue laws relating to im- 
posts. It was doubtless supposed that ves- 
sels employed in the foreign trade and navi- 
gating the ocean would exceed ten tons bur- 
den, and that in carrying on the commercial 
operations of the country, such vessels would 
enter the rivers, inlets, and bays whose wa- 
ters are navigable from the sea. The giving 
to the district courts cognizance over this 
class of common law eases was not essential, 
nor was it intended to give strength to the 
admiralty powers previously conferred. The 
jurisdiction of the court over one class of 
eases has no necessary connection with the 
jurisdiction over the other. And hence, by 
no rule of construction, can the limitation of 
the jurisdiction of the court over seizures, un- 
der laws of imposts, made upon waters navi- 
gable from the sea, be- held to limit the Juris- 
diction of the court in the exercise of its 
powers in admiralty and maritime cases. A 
contrary rule of construction would make the 
statute an instrument of injustice, and defeat 
the great purpose of the constitution, as in- 
terpreted by the supreme court of the United 
States. We hold, then, that by virtue of the 
ninth section of the judiciary act of 1789, the 
district courts of the United States have pre- 
cisely the same admiralty jurisdiction upon 
the great lakes as upon the navigable waters 
of the seaboard; and that tne maritime law 
has the same application to cases upon these 
inland seas, as it has to those on tide waters. 
We now proceed to examine and consider 
the operation and legal effect of 'the act of 
February 26, 1845. This law provides that 
"the district courts of the United States shall 



have, possess, and exercise the same jurisdic- 
tion in matters of contract and tort, arising 
in, upon, or concerning steamboats and other 
vessels of twenty tons burden and upwards, 
enrolled and licensed for the -coasting trade, 
and at the time employed in business, of com- 
merce and navigation between ports and pla- 
ces in different states and territories upon the 
lakes and navigable waters connecting said 
lakes, as is now possessed and exercised by 
the said courts in cases of the like steamboats 
and other vessels employed in navigation and 
commerce upon the high seas, or tide waters, 
within the admiralty and maritime jurisdic- 
tion of the United States; and in all suits 
brought in such courts in all such matters of 
contract or tort, the remedies and the forms 
of process, and the modes of proceeding shall 
be the same as are or may be used by such 
courts in cases of admiralty and maritime 
jurisdiction; and the maritime law of the 
United States, so far as the same is or may 
be applicable thereto, shall constitute the 
rule of decision in such suits, in the same 
manner, and to the same extent, and with the 
same equities as it now does in cases of ad- 
miralty and maritime jurisdiction; savings 
however, to parties, the right of trial by 
jury of all facts put in issue in such suits,. 
where either party shall require it; and sav- 
ing also to the parties the right or a concur- 
rent remedy at the common law, when it is 
competent to give it, and any concurrent rem- 
edy which may be given by the state laws, 
where such steamer or other vessel is em- 
ployed in such business of commerce and nav- 
igation." The circumstances, and the ap- 
parent necessity which induced congress to- 
enact this law, are well understood by the 
profession in the states, bordering upon the 
great lakes. Previous to the year 1845, the 
supreme court of the United States had, by a 
uniform course of decision, adopted the the- 
ory of the English courts, of limiting the ju- 
risdiction of the admiralty to waters subject 
to the ebb and flow of the tide. In the case 
of the Thomas Jefferson, 10 Wheat [23 U. S.] 
428, decided in 1825, it was held that the ad- 
miralty had no jurisdiction over contracts for 
the hire of seamen, except in cases where tne 
service was performed upon the sea, or upon 
waters within the ebb and flow of the tide. 
This was a leading case, and the opinion of 
the court was pronounced by Mr. Justice 
Story, who was pre-eminent for his learning, 
and whose expositions of constitutional and 
maritime law have ever commanded respect 
at home and abroad. But this learned jurist 
evidently saw and felt the injustice of the 
rule of law established in that case; for he 
there put the quaere whether, under the pow- 
er to regulate commerce, congress might not 
extend the remedy, by the summary process 
of the admiralty, to the case of voyages on 
the Western waters. And, in the opinion de- 
livered, he gave the significant suggestion 
(since acted on by congress) that "if the pub- 
lic inconvenience from the want of process of 
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an analogous nature shall be extensively felt, 
the attention of the legislature will doubtless 
be drawn to the subject" The same doctrine 
of limiting the admiralty jurisdiction to tide 
water, was again affirmed in 1837, by the 
same court, in case of The Orleans v. Phoe- 
bus, 11 Pet [36 U. S.] 175. 

This continued and apparently settled in- 
terpretation of the constitution by the high- 
est judicial tribunal of the country, and its 
palpable injustice to those connected with 
the great commercial marine of the lakes, 
left to congress no other alternative than to 
profit by the suggestion of the court, intima- 
ted in the case of the Thomas Jefferson, and 
if possible by legislation, to mitigate the evil 
and soften the injustice resulting from the 
doctrine of those cases. It was this condi- 
tion of things that brought about the passage 
of the act of February 26, 1845. The law 
is entitled "An act to extend the jurisdiction 
of the district courts to certain eases upon 
the lakes and navigable water connecting the 
same." The act, neither in its title or its 
body, purports to confer upon the district 
courts admiralty and maritime jurisdiction; 
nor was such the purpose of its framers. 
It authorizes quasi admiralty proceedings in 
certain cases, it is true. But it is clear that 
congress did not 'look to the second section 
of the third article of the constitution for its 
authority to pass the act, for, at that time, 
it was well settled by the judgment of the 
supreme court, that this second section did 
not invest the government of the United 
States with any power to confer upon the 
federal courts admiralty jurisdiction over 
waters not affected by the tide. It is equal- 
ly clear that in passing the act, congress 
looked for its authority solely to the eighth 
section of the first article of the constitution, 
which declares that- "congress shall have 
power to regulate commerce with foreign na- 
tions and among the several states." Under 
this provision it had been repeatedly held 
that congress has power to legislate over 
navigation as well as trade; that it has pow- 
er to prescribe what shall constitute Amer- 
ican vessels and the national character of the 
seamen who shall navigate them; and also 
to prescribe rules and regulations for the in- 
tercourse and navigation of such vessels be- 
tween the different states and territories. 
But the act of 1845 does not repeal or other- 
wise abrogate the ninth section of the law 
of 1789, or any part of it At most, it can 
only be regarded as affording remedies which 
are cumulative upon former laws. It desig- 
nates a class of vessels of twenty- tons bur- 
den and upwards that are enrolled and li- 
censed for the coasting trade, and at the time 
employed in business of commerce and navi- 
gation between ports and places in different 
states and territories upon the lakes. It 
makes no provision in relation to vessels en- 
gaged in the foreign trade; nor does it em- 
brace remedies upon a large variety of mari- 
time contracts, having no connection with 



the navigation and trade between different 
states. We know of no rule of construction 
by which the act of 1845 should be held to> 
have the effect of repealing any portion of 
the ninth section of the judiciary act, or to? 
abridge any of the admiralty powers con- 
ferred upon the district courts by tne statute 
of 1789. Its purpose, as avowed in its title,, 
is "to extend the jurisdiction of the district 
courts;" and it certainly cannot be so con- 
strued as to limit and abridge an existing . 
jurisdiction. This interpretation and con- 
struction of the act' of 1845, as to its effect 
upon previous legislation, is amply sustained 
by authority. When a statute gives a new- 
remedy without impairing or denying one al- 
ready known to the law, the rule is to con- 
sider it as cumulative, allowing either the- 
new or the old remedy to be pursued. 15 
Ohio, 65; 15 Johns. 222. 

To repeal a statute by Implication, it is not 
sufficient to establish that subsequent laws 
cover some or even all the cases provided f or 
by the prior law, for they may be merely af- 
firmative, or cumulative, or auxiliary. But 
there must be a positive repugnancy; andL 
even then the old law is repealed only pro- 
tanto to the extent of the repugnancy- 
[Wood v. U. SJ 16 Pet [41 U. S.] 362; [Da- 
viess v. Fairbank], 3 How. [44 U. S.] 646: 
There is no repugnancy between the acts of 
1789 and 1845. Under the former law, the 
district courts have jurisdiction of vessels un- 
der twenty tons burden, whether enrolled and: 
licensed ornot, and also of vessels employed in 
the foreign trade. And they have jurisdictions 
of those exceeding twenty tons burden that 
are enrolled and licensed, and engaged in? 
navigation between different states, not only 
by virtue and under the authority of the act 
of 1789, but also by the act of 1845; and yet 
the right of the trial of facts put in issue to 
a jury, is secured in all eases. This we be- 
lieve to be the true import and legal effect 
of the two acts of congress, when considered; 
and construed together. We do not intend! 
or desire to enter upon a discussion of the? 
constitutional power of congress to pass, ancE 
to make either of these laws operative upom 
the great lakes. Nor is it for us to sit ire 
judgment upon the merits of the controver- 
sy which, for many years, has engaged the? 
members of the supreme court of the United! 
States, upon the question of limiting the ad- 
miralty jurisdiction of the federal courts to> 
tide waters. That controversy has been dis- 
tinguished for great ability and profound! 
learning. It has been attended with all the- 
sensitiveness (and yet without any of the- 
arrogance or acrimony), which characterized! 
the struggle for jurisdiction in England, be- 
tween the courts of common law and those- 
of the admiralty and chancery, in the early- 
part of the seventeenth century. We are? 
well satisfied with the interpretation of the- 
constitution, as to the extent of the admiralty- 
powers possessed by the general government 
which is now established by the mature judgr- 
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merit of the supreme court of the United 
States; and it is enough to know that the 
cases of The Thomas Jefferson [10 Wheat. 
(23 U. S.) 428], and The Orleans v. Phoebus, 
11 Pet [36 U. S. 175], are overruled eases, 
and that the doctrine maintained by the su-' 
preme court in the cases of The Genesee 
Chief and The Magnolia, furnishes a rule of 
decision which is of paramount authority in 
all the courts of the United States. 

On the whole, we are of the opinion that 
the admiralty jurisdiction of this court is 
rightfully exercised over the vessel seized in 
this case, -and that it is no valid objection to 
the jurisdiction, that the vessel, at the time 
of seizure, was not enrolled and licensed for 
the coasting trade, or engaged in the busi- 
ness of commerce and navigation between 
<diffex*ent states or territories. Decree for li- 
Ibellant. 



Case No. 11,714. 

The REVENUE CUTTER, NO. 2. 

[4 Sawy. 143.] i 

District Court, D. Oregon. Jan. 2, 1877. 

Shipping — Building Vessel — Maritime Cos- 
tracts — Possession — Lien fob Materials 
— Government Contract. 

1. Upon a contract to build and deliver a ves- 
sel after a successful trial trip at sea, although 
the party for whom it is built, in pursuance 
of the contract, inspects and approves the work 
as it progresses, and makes payments thereon in 
proportion to such progress, said party does not 
thereby become the owner of such vessel, nor 
uatil the final completion and delivery thereof. 

2. A vessel launched and afloat upon the navi- 
gable waters of this district is a vessel built, 
and a contract to furnish materials for her 
equipment is a maritime one. The ruling in 
The Eliza Ladd [Case No. 4,364] affirmed. 

[Cited in The Manhattan, 46 Fed. 800.] 

3. A party contracted with the United States 
to build and deliver a vessel after a successful 
trial trip at sea, and the latter, in pursuance of 
the contract, kept a superintendent at the ves- 
sel during the progress of the work, with power 
to reject or approve any material used in her 
■construction. Meld, that the contractor was in 
possession during the progress of the work, and 
siot the United States, and that the vessel was 
not exempt from the process of this court in a 
suit to enforce a lien against her for materials 
furnished for her equipment at the request of 
the contractor. 

4. The builder under such contract having 
failed to perform the same, and the contract 
being that the United States might in such 
<case, at the option of the secretary of the treas- 
ury, complete the work at the expense of the 
contractor. Meld, that until such option was 
exercised, the vessel was not and could not right- 
fully be taken into the possession of the United 
States, and that when it was, the United States 
would take possession merely as the agent of 
the contractor to finish the vessel for and on the 
account and risk of the latter. 

[See Corbett v. Woodward, Case No. 3,223.] 



i [Reported by L. S. B. Sawyer, Esq., and 
Siere reprinted by permission.] 



Suit to enforce lien for labor and materials 
furnished to rig and equip the vessel called 
the United States Revenue Cutter. 

Cyrus A. Dolph and Charles B. Upton, for 
libellants. 

Rufus Mallory and W. Lair Hill, for claim- 
ant. 

DEADY, District Judge. On November 
28, the libellants, J. W. Coffin and Charles 
J. Hendry, of San Francisco, filed their libel 
against "the vessel known as the United 
States Revenue Cutter," to enforce an al- 
leged lien upon said vessel for the sum of 
$3,659.20, arising out of the furnishing of 
labor and materials by said libellants to rig 
and equip the same, at the request of the 
owner thereof, the Oregon Iron Works. 

On December 9, the United States inter- 
vened, and filed a claim and answer of own- 
ership and possession of the property [See 
Case No. 11,712], and on December 19, and 
pending the hearing, had leave to file an 
amended answer, in which it is further al- 
leged that the materials and labor furnished 
by the libellants were furnished "for the 
construction of a domestic vessel, the said 
Revenue Cutter in her home port," and 
therefore this court has no jurisdiction in 
the case. 

From the evidence it appears that, on May 
28, 1875, the United States, by the secretary 
of the treasury, entered into a contract with 
Edwin Russell, the president of the Oregon 
Iron Works, a corporation formed under the 
laws of Oregon, whereby the latter became 
bound, on or before February 28, 187S, to 
"build and deliver, afloat and complete in all 
respects, and ready for service," to the Unit- 
ed States, at the port of Albina, opposite 
Portland, Oregon, "a steam-propeller, of 
about two hundred and twenty-seven tons 
burden, * * * the same to be adapted in 
every respect to the uses and purposes of a 
revenue steamer," according to the specifica- 
tions attached; "to be subject to the inspec- 
tion and approval of a superintendent ap- 
pointed by the secretary of the treasury, 
with full power to reject or- approve any ma- 
terials or articles used in the construction 
or equipment of said vessel, and at any stage 
of the work before final approval, as herein- 
after provided." 

The contract also provides "that full ac- 
cess to the work and full facilities for the 
inspection of the same shall at all times be 
afforded to the person or persons selected by 
the secretary of the treasury. Said steam- 
propeller to be substantially built, with 
* * * fuel for satisfactory trials of the 
machinery, and also for the final trip, of not 
less than twenty-four hours at sea"; and 
that in case of the failure of the iron works 
"to fulfill the stipulations" of the contract on 
its part, "the secretary of the treasury is 
authorized to direct purchases to be made 
of all the necessary materials, and cause the 
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construction and equipment of the vessel to 
"be completed as herein specified and requir- 
ed; and the said iron works shall tie liable 
to the United States, in such event, for any 
excess of the cost of the vessel over the 
price hereinafter named and stipulated to he 
paid therefor to said iron works; and in case 
of delay beyond the date hereinbefore-men- 
tioned for the completion and delivery of the 
vessel, there shall he deducted §30 per day 
from the last payment, in the discretion of 
the secretary of the treasury, for each and 
every day that the completion and delivery 
may be delayed beyond the time specified 
in this contract" 

Provision for the payment of the con- 
tractor is made as follows: "That for the 
aforesaid steam-vessel, finished, furnished 
and delivered as herein provided, there shall 
be paid to the iron works by the United 
States the sum of $92,000," in five equal in- 
stallments, to become due at specified points 
in the progress of the work; concerning the 
fifth of which it is provided: "And, lastly, 
when the vessel, with engine, boiler, etc., is 
satisfactorily completed, and after a success- 
ful trial trip at sea of not less than twenty- 
four hours, at the expense of the iron works, 
and the vessel and equipments shall be 
found in every respect complete, according 
to the specifications and the conditions of 
this contract, the final sum of §18,400, shall 
be paid, less such sum as may be deducted 
for the failure to complete the vessel at the 
time specified, as hereinbefore provided for." 
The contract also provides, "that the above 
payments shall be made only upon the pro- 
duction of certificates from the superintend- 
ent of construction to the effect that the 
work of construction has progressed satis- 
factorily to the points above indicated; and 
before the last payment, that the vessel and 
machinery are satisfactory in all respects, 
and the trial trip successfully made." 

Contemporary with the making of this 
contract, a bond was given to the United 
States by the iron works, with sureties, in 
the sum of $46,000, conditioned that the lat- 
ter or its successors "shall well and truly 
perform the stipulations" of said contract. 
On June 15, 1875, the secretary of the 
treasury assigned Captain John W. White, 
of the revenue marine, "to duty as superin- 
tendent of the construction" of this vessel, 
and instructed him to "inspect the materials 
used in the work, and reject such as maybe 
found unsuitable"; to "require a strict com- 
pliance with the terms of the contract and 
specifications on the part of the contractor, 
and in every proper manner care for the in- 
terests of the government in accordance 
with the generally understood duties of a 
superintendent of construction." 

The construction of the vessel was com- 
menced in due season, under the superin- 
tendence of Capt. White and his assistant, 
Lieutenant Brenn, but, for some reason, the 
work did not progress as was expected. 
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However, by August 24, 1876, the hull was 
built and launched, and was then navigated 
a short distance up the Wallamet river to 
the Albina wharf, for the purpose of being 
equipped. At this point, in the months of 
September and October, the libellants fur- 
nished the labor and materials in question. 
The first four payments were made by Au- 
gust 23, 1876, and at the time the vessel was 
seized under the process issued in this suit 
it would take about $5,000 in gold coin to 
complete her according to contract- 
On November 1, the iron works suspended 
work and have not since resumed, being, in 
fact, proceeded against in bankruptcy on Oc- 
tober 31. During the progress of construc- 
tion the iron works occupied the vessel with 
its workmen, and kept a night-watchman on 
board. The latter remained on duty until 
November 15, but received his wages, after 
November 1, from Edwin Russell, the presi- 
dent and manager of the company. On ac- 
count of the advanced condition of the work 
the superintendent, about September 1, got 
authority from the secretary of the treasury 
to employ two additional men to watch and 
help take care of the vessel, who were em- 
ployed in keeping the decks clean and line 
fast and wetting paint-work, and are still 
on the vessel. 

After the suspension of the iron works, 
Mr. Brenn locked up the cabin, ward-room 
and sail-room, in which were deposited cer- 
tain articles of ships' furniture belonging to 
the United States, such as a compass, lan- 
terns and leads, and gave the keys to the 
watchman employed by the government. 
The vessel was seized under the process of 
this court on November 29. By direction of 
the secretary of the treasury, the superin- 
tendent was absent from the vessel during 
said month. Nothing was done by the gov- 
ernment after the failure of the iron works 
and the seizure in this case to complete the 
contract, or in any wise change its relation 
to the vessel. 

The seizure being reported to the secretaiy 
of the treasury, he telegraphed the superin- 
tendent on November 29: "Confer with dis- 
trict attorney with view of government get- 
ting possession of and completing vessel un- 
der construction by Oregon Iron Works for 
revenue marine; make further demand on 
contractor to complete vessel if district at- 
torney so advises; report all facts to de- 
partment by telegraph and await further 
orders." On December 2 the secretary tele- 
graphed again as follows: "Consult district 
attorney, and get legal possession of new 
revenue vessel, and complete same accord- 
ing to Oregon Iron Works- contract." And 
also on the sixth of same month: "When 
put in possession of new revenue vessel, 
complete same under terms and contract 
with Oregon Iron Works; take vessel to San 
Francisco, if best for interest of govern- 
ment. * * *" 
Upon this state of facts the law is, that 
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at and before the time of the seizure the 
vessel was the property of the iron works. 
The contract was for the construction and 
delivery of a thing not then in esse. The 
iron works was "to build and deliver, afloat 
and complete, in all respects ready for serv- 
ice," a steam-propeller, and by the terms of 
the contract this delivery could not be made 
till the vessel had made "a successful trial 
trip at sea of not less than twenty-four 
hours." Under such a contract the party 
for whom the vessel is built acquires no 
property therein during the progress *of the 
work, nor until the completion and delivery 
of the same. Andrews v. Durant, 11 N. Y. 
40, and cases there cited. 

The fact that the purchase price of the 
■vessel was to be paid in installments as the 
work progressed, and the further fact that 
the construction was to take place under the 
superintendence of an agent of the United 
States, who was authorized to reject or ap- 
prove any materials used in the construc- 
tion or equipment of such vessel, are not 
sufficient to modify or overcome the plain 
and positive provisions of the contract, to the 
effect that the delivery is to take place upon 
the final completion and successful trial trip 
of the vessel. The appointment and inspec- 
tion of the agent were merely a prudent and 
convenient means to secure the faithful per- 
formance of the contract, but the United 
States did not thereby become bound to ac- 
cept the vessel when completed, if, upon her 
trial trip, -she should not prove to be well 
built and equipped, "and in. every respect 
complete, according to the specifications of 
the contract." As was said by Denio, J., in 
Andrews v. Durant, supra (page 44), concern- 
ing a similar provision in a building con- 
tract: "Many of the materials of which a 
vessel is composed are ultimately covered so 
as to be concealed from the eye when it is 
finished, and as the safety of life and prop- 
erty is concerned in the soundness and 
strength of these materials, it is but a rea- 
sonable precaution to be taken by one who 
engages a vessel to be constructed, to ascer- 
tain as the work progresses that everything 
is staunch and durable, and such a provision, 
as it seems to me, does not tend to show a 
design that there shall be a change of prop- 
erty as fast as any materials or work are in- 
spected or approved. It amounts only to an 
agreement that when the whole is completed 
the party will receive it in fulfillment of the 
contract." 

The stipulation for payments at particular 
stages of the work is a usual and almost 
necessary one in contracts involving a large 
expenditure. Without it, it may be safely 
assumed that the contractor would demand, 
and receive a greater sum for the same work. * 
It is a mere arrangement for distributing the 
burden of expenditures incident to such a 
contract between the parties, and, as was 
said in Andrews v. Durant, supra (page 45), 
"only shows that the party advancing is will- 
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ing thus to assist the artisan, provided he 
can see that the work is going on in good 
faith, so as to afford a reasonable prospect 
that he will realize the avails of his expend!' 
ture in a reasonable period." 

The American authorities are uniform upon 
this question, although the English courts, 
since the case of Woods v. Eussell, 5 Barn. 
& Aid. 942, decided in 1822, have held other- 
wise. In 2 Pars. Cont. (5th Ed.) 25S, the au- 
thor, after stating the question, "If a ship be 
built on a building contract, and the price is 
to be paid by installments, does each install- 
ment when paid purchase the fabric as it 
then exists, passing the property absolutely 
to the purchaser, subject only to the lien 
which the builder has for the purposes of 
finishing the ship?" says, "The law is now 
well settled, especially in this country and 
by recent cases," and then states it as fol- 
lows: "If it be the intention of the parties 
that the builder should sell and the pur- 
chaser buy the ship before it is completed, 
and at different stages of its progress, and 
a bargain is made sufficiently expressive of 
this intention, there is no reason whatever 
why the law should not enforce such a bar- 
gain. But no such bargain would be implied 
from the mere fact that payment is to be 
made ~bj installments, whether they are grad- 
uated merely on time or on the state or con- 
dition or progress of the ship. Nor would this 
implication arise from, or be greatly aided 
by, the employment by the purchaser of a 
superintendent. These facts might assist in 
identifying the structure, or sustaining an ac- 
tion for a breach of the contract, and they 
might bear on the amount of the damages. 
But they would not be sufficient to prove an 
actual sale and transfer of the property by 
the payment of an installment, so that after 
such payment, if the property were lost or 
destroyed, it would be the loss of the pur- 
chaser." 

This statement of the law is fully sustained 
by the following cases: Merritt v. Johnson, 
7 Johns. 473; Andrews v. Durant, 11 N. Y. 
40; Low v. Austin, 20 N. Y. 182; The Reve- 
nue Cutter No. 1 [Case No. 11,713]; Scull v. 
Shakespeare, 75 Pa, St. 297; Edwards v. 
Elliott, 36 N. J. Law 449; Haney v. The 
Rosabelle, 20 Wis. 261; Tompkins v. Dudley, 
25 N. Y. 272. 

No American cases have been cited to the 
contrary, unless it be the' dictum of Clif- 
ford, J., cited by claimant from the dissent- 
ing opinion in Calais S. Co. v. Van Petts, 
2 Black [67 U. S.] 384, in which it is inci- 
dentally said that "where an entire vessel is 
agreed to be bu'ilt by a contractor, no prop- 
erty vests in the party for whom she is built 
until she is ready for delivery, and has been 
accepted or approved by such party" (citing 
Mucklow v. Mangles, 1 Taunt. 318; Stringer 
v. Murray, 2 Barn. & Aid. 248; Merritt v. 
Johnson, supra; Abb. Shipp. 5), but that such 
"rule does not prevail where the vessel is 
constructed under the superintendence of the 



[20 Fe£. Cas. page 571] 

party for whom she is built, or his agent, 
and payments for her, based upon the prog- 
ress of the work, and to be made by install- 
ments as the work' is done," and that in such 
"cases the person for whom the vessel is 
built is regarded as the real owner by the 
well considered decisions upon the subject" 
(citing Woods v. Russell, supra, and the Eng- 
lish cases following it, but no American case, 
except Andrews v. Durant, supra, which is 
one of the most decided cases to the con- 
trary). It is said that Homer sometimes 
nods, and it would appear that this dictum of 
this distinguished and eminent jurist and 
judge was inadvertently or unadvisedly 
made. 

But the bond taken from the contractor in 
this case being only in a sum equal to half 
the contract price, it is claimed that this 
shows it was not the intention of the United 
States to rely upon that alone as security for 
the first four installments, and that it was 
the intention' of the parties to the contract 
that the property in the fabric should vest 
in the government as fast as such install- 
ments were paid, and as a security therefor. 

But according to the adjudged cases, if the 
contractor had given no bond at all, the prop- 
erty in the thing under this contract would 
remain in the builder until the final comple- 
tion and delivery of the vessel. This being 
so, it is difiieult to perceive how the execu- 
tion of a bond in half the contract price for 
the faithful performance of the contract 
could have the effect to change it in this re- 
spect, or show that the parties to it entered 
into it with any intention other than that 
which appears upon its face. Neither is it 
material to consider whether this contract is, 
upon this view of it, a provident or improvi- 
dent bargain upon the part of the United 
States, for, however that fact may be, it 
would furnish no sufficient reason for giving 
it a singular or extraordinary construction. 
But so far as appears, the government has 
ample means under the contract to protect 
itself. The law being $hat the payment of 
the installments binds the builder to finish 
and deliver the identical vessel which they 
have been used to construct (Andrews v. Du- 
rant, 11 N. Y. 41), under the circumstances 
it would be almost impossible to dispose of 
the property to an innocent purchaser, so as 
to deprive the government of this security 
for the payments. Besides, before making 
a payment, the United States can ascertain, 
through its superintendent, if the accounts 
for labor and materials have been so far 
satisfied, and if not, an amount equal there- 
to may be withheld from the contractor or 
directly applied to their payment; in addi- 
tion to which it may rely upon the bond for 
indemnity in case it is compelled, or, from 
a proper sense of justice, consents to pay an 
unsatisfied claim for work pr materials used 
in the construction of the vessel, and which 
constitutes a lien ^hereon, a contract "to 
build and deliver" a vessel, "afloat and eoin- 
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plete in all respects," is hardly complied with 
while any valid lien or incumbrance, grow- 
ing out of the acts or conduct of the builder,, 
exists upon it. 

The libellants having furnished labor and 
materials, at the request of the Oregon Iron 
Works, to equip a vessel then belonging to 
said corporation, by the local law (Or. Code, 
p. 656, § 19) they have a lien thereon for the 
value thereof. But, admitting this fact, the 
claimant objects that the court has no juris- 
diction to enforce such lien, because said 
labor and materials were "used in the con- 
struction of a domestic vessel in her home- 
port"; in other words, that the contract of 
the libellants was to furnish materials to 
build a vessel, and is, therefore, not mari- 
time. 

So far as this court is concerned, this ques- 
tion was decided in the case of The Eliza 
Ladd [Case No. 4,364]. It was there held that 
a contract "to equip, fit or furnish a vessel 
after she is launched and afloat is a maritime 
contract" The materials of which a vessel 
is composed, said the court in that case, "be- 
ing put together in a certain form so as to 
float upon the water and transport or bear 
up freight or passengers," becomes a ship 
"at the moment when she leaves the ways 
and her keel strikes the element for which 
she was originally designed. That is the 
moment of her birth as a ship, and the occa- 
sion when a name is usually bestowed upon 
her. Thereafter all contracts to equip, fur- 
nish or repair this machine have direct refer- 
ence to a vessel in esse, with capacity for lo- 
comotion and transportation on navigable wa- 
ters, and are therefore maritime." 

Following this decision, the soundness of 
which I have yet no cause to doubt, the ob- 
jection to the jurisdiction is not well taken. 
This vessel was built,, launched and afloat 
upon the navigable waters of this state, with- 
in the ebb and flow of the tide, when the 
libellants furnished these materials. They 
consist of chains, anchors, cordage, ropes and 
sails, and were used in rigging and equipping 
a ship already in existence and afloat. The 
contract being maritime, and the local law 
giving a lien for the price of the material, it 
may be enforced in the admiralty. The Lot- 
tawana, 21 Wall. [88 U. S.] 579. 

But, admitting the maritime nature of the 
contract, and the lien of the- libellants, the 
claimant further objects that they cannot 
maintain this suit, because, as it alleges, the 
property is and has been in its possession "at 
all times during the construction thereof." 
In support of this position, the case of The 
Davis, 10 Wall. [77 U.'SJ 15, is cited and re- 
lie.d upon. 

That case decides that a party may acquire 
a lien upon property while the ownership is 
in the United States, and that such lien may 
be enforced whenever it can be done without 
taking the property but of the possession of 
the United States. And here it may be re- 
market}, that upon the authority of this case, 
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the libellants acquired a lien upon tMs ves- 
sel, even if under the contract of construc- 
tion she was the property of the United 
States, as claimed by the claimant from the 
payment of the first installment. For even 
upon that view of the matter, the contractor, 
who was required by the contract to provide 
the labor and materials necessary for her con- 
struction and equipment, was, while sp doing, 
the agent of the owner, the United States. 
But it being thought material, in considering 
the question of possession, to know in wnom 
was the ownership of the property, that mat- 
ter has been first ascertained. 

As to what is a possession by the United 
States sufficient to protect or exempt the 
property from the process of the court, and 
thereby prevent a party from enforcing a 
valid lien thereon, the court, in the case of 
The Davis [supra], say: "The possession 
which would do this must be an actual pos- 
session, and not that mere constructive pos- 
session which is very often implied by reason 
of ownership, under circumstances favorable 
to such an implication. "We are speaking now 
of a possession which can only be changed 
under process of the court, by bringing the 
officer of the court into collision with the of- 
ficer of the government, if the latter should 
choose to resist. The possession of the gov- 
ernment can only exist through some of its 
officers, using that phrase in the sense of any 
person charged on behalf of the government 
with the control of the property, coupled 
with its actual possession. This, we think, 
is a sufficiently liberal definition of the posses- 
sion of property by the government to pre- 
vent any unseemly conflict between the court 
and the other departments of the government, 
and which is consistent with the principle 
which exempts the government from suit and 
its possession from disturbance by virtue of 
judicial process." 

Under this rule, the court held in that case 
that cotton belonging to the United States, 
in the hands of a common carrier, to whom 
it had been delivered by an agent of the 
United States to transport and deliver to an- 
other such agent, was not in the possession 
of the United States, and was therefore lia- 
ble to be seized in a suit to enforce a lien 
against it for salvage. In considering this 
question of possession, the court also say that 
the absence in this country of any power in 
the officers of the government "to submit a 
case to the jurisdiction of the court as that 
■exercised in England seems to justify a liber- 
al construction of the rule on which we are 
to act in favor of the promotion of justice"; 
in other words, that the absolute exemption 
of the property of the government from the 
lawful claims of the citizen is in its nature 
an odious and unjust rule, and therefore 
ought not to be favored by the courts. 

Tried by the light of the circumstances and 
the rule in the case of The Davis, I am un- 
able to see on what ground it can be claimed 
that the United States was ever in posses- 



sion of this vesssel. The contract is the test 
and measure of the relations and rights of the 
respective parties. Under it the superintend- 
ent was not a "person charged on behalf of 
the government with the control of the prop- 
erty," but only with the duty of being pres- 
ent and inspecting and rejecting or approv- 
ing the material provided by the contractor 
for the construction of the vessel; for which 
purpose the contract provides that he shall 
have "full access to the work and full facili- 
ties for the inspection" of the same. Beyond 
this the contract gave him no authority or 
control, and this is not possession nor any- 
thing which savors of it. And if in fact he 
acquired any possession not authorized by the 
contract and his instructions, such posses- 
sion would not be that of the United States, 
but the possession of a stranger, and possibly 
a trespasser. The possession necessary to ex- 
empt the property from the process of the 
court must be rightful, according to law, and 
it is not shown how such a possession can ex- 
ist without a general or special property in 
the thing being in the government at the 
same time. 

By the terms of the contract, the vessel 
was the property and in the possession of the 
contractor until completed and delivered to 
the United States, after a successful trial 
trip at sea for twenty-four hours. During 
this period she was under the control and at 
the risk of the contractor. If she was de- 
stroyed by fire or even sunk at sea in a storm 
while making her trial trip there would be a 
failure to perform the contract, and the loss 
would fall upon the owner, the Oregon Iron 
Works. Tompkins v. Dudley, 25 N. Y. 272, 
and the cases there cited. 

But in case of the failure of the con- 
tractor "to fulfill the stipulations" of its part 
of the contract, it is provided that "the secre- 
tary of the treasury is authorized" to direct 
the purchase "of all the necessary materials 
and cause, the construction and equipment 
of the vessel to be completed" as provided in 
the contract, and at the expense of the con- 
tractor. And now it is claimed that the iron 
works, having given notice on November 1 
of its inability to further proceed with the 
contract, that the vessel is, by reason of that 
fact, in the possession of the United States 
since that date. 

The United States is not bound, in ease of 
the failure of the contractor, to take posses- 
sion and complete the vessel. It has the op- 
tion, and it may do so, or it may elect to 
rely upon its bonds, or the liability of the con- 
tractor, or both. Up to the time of the seizure 
it had done nothing toward the exercise of 
this option. Its officers and employes contin- 
ued in the same position and relation to the 
property from the time of the suspension of 
the contractor to the seizure that they had 
before. Nothing was done toward the com- 
pletion of the vessel, and the superintendent 
had no instructions from the secretary to take 
possession and proceed with the work, and 
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therefore he was not authorized to do so, and 
did not. When the secretary was advised of 
the seizure, he telegraphed to the superin- 
tendent substantially to get possession of the 
vessel and complete her under the terms and 
contract with the iron works. 

It is claimed "by counsel for claimant that 
the statements in these telegrams are not to 
he treated as an admission by the United 
States; that it was not then or had not been, in 
the possession of the property, but rather as 
an assertion that it had been deprived of its 
possession by the process of the court, while 
instructing its officer to get it back again. 
The explanation is ingenious and plausible, 
but I think the more reasonable inference, 
from all the facts, is that the secretary did 
not consider that the vessel had yet been in 
the possession of the United States. If the 
instruction had been given upon the theory 
assumed by counsel, the language of it would 
more likely have been, not simply "get the 
possession"— "get the legal possession"— but 
"get back or regain the possession." But, be 
this as it may, the mere assumption or im- 
pression of the secretary that the United 
States was in possession would not make it 
so in fact So far as appears from the evi- 
dence, the United States, by these telegrams, 
first attempted to exercise its option under 
the contract, and take possession and com- 
plete the vessel. But in the meantime she 
has been taken possession of by the marshal, 
under the process of this court, as the proper- 
ty of, and in the possession of the iron 
works, at the suit of citizens who have a 
valid and subsisting lien upon her for mate- 
rials used in her equipment, and furnished by 
them at the request of the builder while she 
was in the possession of the latter, and doubt- 
less upon the faith of such security. If, un- 
der these circumstances, the United States 
desires to get possession of the vessel for the 
purpose of completing her, and protecting its 
interests therein, it is meet and right, and so 
is the, law, that it shall first satisfy this lien 
of the libellants. 

But, even supposing that the United States 
had exercised its option before the seizure 
herein, and was then engaged in completing 
the vessel under the contract with the iron 
works, I seriously doubt whether its posses- 
sion would be sufficient to defeat this suit. 
As against the libellants, its possession, it ap- 
pears to me, would be merely that of the iron 
works, for whom and on whose account it 
was finishing the vessel in a certain con- 
tingency expressly provided for in the con- 
tract. 

It would not be the owner of the vessel, or 
have any other right or interest therein than 
it had before exercising such option. It 
would complete the vessel at the expense of 
the iron works, even if it cost more than the 
stipulated price, and the latter and its bonds- 
men would be liable for the excess. By exer- 
cising such option it would not thereby ac- 
cept the vessel, or be bound to accept it, 
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when completed, unless it proved satisfactory 
upon the final trial trip. Of course, in under- 
taking to complete the vessel for the iron 
works, it would be bound to exercise ordinary 
skill and diligence in the care of and work 
upon the property, and could not rightfully 
refuse to accept it for any cause which was 
the result of its own negligence or want of 
skill. But subject to this limitation, the ves- 
sel would"be at the risk of the contractor un- 
til received, and be subject to be rejected if it 
did not in all respects come up to the require- 
ments of the contract. 
There must be a decree for the libellants. 



Case No. 11,715. 

The REVERE. 

[Blatchf. Pr. Cas. 276.] i 

District Court, S. D. New York. Dec. 16, 
1862. 

Prize— Violation op Blockade— False Papeks. 

1. Vessel and cargo condemned for an at- 
temDt to violate the blockade. 

2. False and simulated papers as to the des- 
tination of the vessel. 

In admiralty. 

BETTS, District Judge. This vessel and 
cargo were seized, October 11, 1862, by the 
United States steamer Monticello, at sea, ofE 
the western bar of Cape Fear river, and sent 
into this port for adjudication. She was 
British built, and had a certificate of British 
registry, . dated January 29, 1862, issued to 
Nehemiah H. Clements, of Yarmouth, Nova 
Scotia. The prize was libelled and arrested 
in this district October 25, 1862, and, no per- 
son intervening or claiming the vessel or 
cargo, a decree by default was duly rendered 
against both, November 11th thereafter. The 
shipping .articles, executed in September, 
1862, at Nassau, New Providence, stipulated 
for a voyage from that port to Baltimore, in 
the United States, and the vessel was cleared 
on that voyage, September 15, 1862, with a 
miscellaneous cargo. She had on board a bill 
of parcels or invoice, and two bills of lading 
from Henry Adderly & Co., and a letter from 
the same, all of the same date, dated at Nas- 
sau, and addressed to F. H. Montell & Co., 
Baltimore. The letter advises Montell & Co. 
that the' articles are shipped to them for sale 
on account of the shippers, owners. The mas- 
ter, the mate and one seaman were examined 
in preparatorio before the prize commission- 
ers. The master testifies that he was an Eng- 
lishman by birth, but had resided in Charles- 
ton, with his family, since 1847. He was ap- 
pointed to the command of the vessel Sep- 
tember 15, 1862, by one of the firm of H. 
Adderly & Co. He did not know the vessel 
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or the firm before that day. The mate and 
the second mate belonged to South Carolina. 
The.rest of the crew were English and Ital- 
ian. About thirty-nine cases of the cargo 
consisted of haversacks or knapsacks for 
soldiers. There were 800 sacks of Liverpool 
salt, 99 barrels of pork, and buckets, brooms, 
matches, &c., in the cargo. The master knew 
of the blockade of the Southern ports long pre- 
viously. He commanded the Aigburth when 
she was seized,— a vessel which was con- 
demned in this court for a breach of the 
blockade. He knew that Wilmington was 
under blockade when the Revere was arrest- 
ed. She was captured October 11, 1862, be- 
tween 11 and 12 o'clock a. m., on the coast of 
South Carolina, Wilmington light-house bear- 
ing north-northeast, eleven or twelve miles 
off. The master knew that there was a warn- 
ing on the vessel's register not to enter any of 
the blockaded ports south of the capes of the 
Chesapeake, but says that that was before he 
took command of the vessel. He says that it 
was understood between him and Adderly & 
Co. that, if he did not see any blockading ves- 
sel, he should go into Wilmington, or any 
other port; but, if he saw no chance to go in, 
then he was to proceed to Baltimore. In case 
he got into any such port, he was to try and 
dispose of the cargo to the best advantage, and 
he was to be well remunerated. He supposes 
that the cargo, if it had been taken into any 
blockaded port, would have belonged to Ad- 
derly & Co. The other two witnesses con- 
firm substantially the testimony of the mas- 
ter. The existence of the blockade was no- 
torious. They supposed that the vessel intend- 
ed to go into Wilmington, if not prevented by 
the blockading squadron, and they say that 
this vessel had run close into the North Car- 
olina coast, and had lain off it some time, 
after having passed the coast of South Car- 
olina near by, without being able to enter 
there. 

The log affords no explanation of the course 
of the vessel consistently with the theory that 
she was pursuing the true navigation of Nas- 
sau to Baltimore. Her courses and distances 
are not noted, and, to judge from the report of 
the longitude she maintained, she must have 
hugged the coasts of the insurgent states 
from the time she reached their latitude, 
whieh apparently must have been within the 
first three days' run; but this conclusion is 
not very definite, as, during the whole period 
after her departure from Nassau, no natural 
objects are noticed on the log, nor are the 
distances run to the time of capture specified, 
either by the day or in gross. 

I think it very palpable, upon the above 
proofs, that the vessel and cargo were pre- 
pared at Nassau, and despatched thence, for 
the purpose of evading the blockade at 
Charleston or Wilmington, and that her pa- 
pers were simulated and falsified, with a view 
to cover that culpable purpose and attempt. 

A decree of condemnation and forfeiture 
must be entered. 



Case No. 11,716. 

The REVERE. 

[2 Spr. 107; i 24 Law Rep. 276.] 

District Court, D. Massachusetts. Feb., 1862.2 

Prize — Libel — Answer — Blockade — Misrepre- 
sentations— Wabxing— Sovereign and 
Belligerent Rights. 

1. In prize cases the libel need not set forth 
specifically the grounds on which condemnation 
is sought. 

2. An answer in the nature of pleading is ir- 
regular; and where a simple claim is filed, and 
the claimant annexes thereto his answer as a 
"test affidavit," so much of the document called 
a "test affidavit" as goes beyond the facts of 
the claim, is not to be regarded. 

3. The facts in the case show that the port of 
Beaufort, N. C, was effectively blockaded on 
the 6th September, 1861. 

4. Persistent misrepresentation by the claim- 
ant of the character and destination of the voy- 
age of the captured vessel, is sufficient cause 
for condemnation of the vessel and cargo. 

5. It seems that by the true construction of 
the proclamation of the president of April 19. 
1861 [12 Stat. 1258], only those who are igno- 
rant of the blockade are entitled to the warning 
and endorsement mentioned in the proclamation. 

6. As against the rebels, the United States 
has both sovereign and belligerent rights. In 
establishing the blockade, it has exercised onlv 
belligerent rights. As a sovereign, it might, 
by a municipal regulation, have interdicted all 
commerce with ports in the states of the insur- 
gents. 

This was a cause of prize. The libel sim- 
ply alleged the vessel to be a prize, taken by 
the United States ships of war Susquehanna 
and Cambridge, with the names of the par- 
ties interested as captors, that the vessel was 
within the jurisdiction of the court, and 
prayed her condemnation. The vessel's pa- 
pers were filed in court, and the master, 
chief mate, and cook were examined on 
the standing interrogatories. The counsel for 
the claimant first filed an answer, in the 
manner of instance causes, sworn to by the 
claimant, going into all the facts of defence 
or excuse. This was objected to by the coun- 
sel for the captors, and a simple claim was 
filed, and the claimant annexed his answer 
as a "test affidavit." The claimant's counsel 
moved that the libel be dismissed as insuf- 
ficient, as it set forth no cause for capture or 
condemnation; and the counsel for the cap- 
tors objected to the "test affidavit" as inad- 
missible, because it went into facts not open 
on a hearing in preparatory. On these mo- 
tions a hearing was had. 

R. H. Dana, Jr., U. S. Atty., for the cap- 
tors. 

1. The libel is not only sufficient, but is the 
proper form for all prize proceedings, and de- 
partures from this form are irregular. Ap- 
pend. 2 Wheat. [15 U. S.] 19; The Adeline, 9 
Cranch [13 U. S.] 283-285; The Fortuna, 1 

i [Reported by Hon. Richard H. Dana, Jr.. 
and here reprinted by permission.] 
^ [Affirmed by circuit court; case unreported.] 
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Dod. 82; The Ostsee, 9 Moore. P. C. 150; 
The Gerasimo, 11 Moore, P. G. 88, 115; 3 
Phillim. Int Law, 589. 

2. In prize causes an answer is irregular, 
and whether in that form or in the form of 
a test affidavit. Nothing in the nature of 
pleadings or proofs offered by litigant par- 
ties is admissible in this stage of the cause. 
Append. 1 Wheat [14 U. S.] 500, 501; The 
Port Mary, 3 G. Rob. Adm. 233; The Aina, 
1 Spinks, 313, 28 Eng. Law & Eq. 600; The 
Abo, 1 Spinks, 347, 29 Eng. Law & Eq. 591; 
The Ostsee, 9 Moore, P. C. 150, 33 Eng. Law 
& Eq. 28; The Ida, 1 Spinks, 331, 29 Eng. 
Law & Eq. 574; The Amiable Isabella, 6 
Wheat [19 U. S.j 1; The Dos Hermanos, 2 
Wheat [15 U. SJ 76; The Ann Green [Case 
No. 414];- The Liverpool Packet [Id. 8,406] ; 
The Rapid [Id. 11,576]; Marr. Form: 209, 
211; Append. 1 Wheat [14 TJ. SJ 498, 499; 
3 Phillim. Int Law, 583. 

0. L. Woodbury, for claimant cited, in 
support of the answer and affidavit, and 
against the libel. The Beurse Van Konings- 
berg, 2 O. Rob. Adm. 170, and the cases of 
The Lively [Case No. 8,403], and The Rapid, 
from the Prize Records of this district in 
1812-14 (volume 1, pp. 550, 623), and the 27th 
admiralty rule. 

SPRAGUE, District Judge. The libel need 
not set forth specifically the grounds on 
which condemnation is sought General al- 
legations are sufficient Prize proceedings 
are not subject to the same rules of pleading 
as suits on the instance side of the court 
This hearing is upon the preparatory evi- 
dence, as it is called; that is, upon the papers 
found on board the vessel, and the answers 
of her officers and crew upon the standing 
interrogatories. Claimants are not entitled 
to further proof, nor are captors, except in 
special cases, upon motion and cause shown. 
The answer, in the nature of pleading, is 
therefore irregular; and so much of the doc- 
ument called a test affidavit as goes beyond 
the facts of the claim is not to be regarded: 

The hearing then proceeded upon the mer- 
its. The vessel was English property, sail- 
ing from Halifax, Nova Scotia, and captured 
•off Beaufort, N. C. 

Mr. Dana, for captors. 

1. The blockade of Beaufort, N. O., was es- 
tablished by the president by proclamation of 
April 27, 1861 (12 Stat Append. Acts 1861, 
p. iii.), and Commodore Pendergrast's proc- 
lamation of April 30, 1861, declared it effect- 
ive; and the evidence shows it was effective 
at the time of the capture, and known to be 
so by the prize before she sailed from Hali- 
fax, and notified to her by the United States 
ship Preble only two days before she reach- 
ed the port. It has been legalized by con- 
gress, It that were requisite. Act Aug. P, 
1861, c. 63, § 3 (12 Stat 326). The validity 



of a blockade of our own ports, in case of 
insurrection, as against neutrals, has been 
established by judicial decisions. The Tropic 
Wind (D. C; June, 1861) [Case No. 14,186], 
by Dunlop, J.; The Hiawatha [Id. 6,451]; 
The Hallie Jackson [Id. 5,961], and The 
North Carolina [Id. 10,316a], by Berts, J.; 
The Parkhill (Eastern Dist Pa.; July, 1861) 
[Id. 10,755a], by Cadwallader, J.; and XL S. 
v. The P. W. Johnson (Md.; Sept., 1861) [Id. 
15,179], by Giles, J. That the sovereign may 
exercise belligerent powers, as well as the 
powers of municipal sovereignty, in case of 
civil war having its origin in insurrection, is 
established by these cases, and in other cases 
previously decided. Martin v. Mott, 12 
Wheat [25 U. S.] 29; Rose v. Himely, 4 
Cranch [8 U. S.] 272, 273; The Santissima 
Trinidad, 7 Wheat [20 TJ. S.] 305; Cheriot v. 
Foussat, 3 Bin. 252; Dobree v. Napier, 3 
Scott, 202, 2 Bing. N. C. 781. 

2. The. claim must be dismissed because 
the vessel sailed with false papers, for the 
purpose of deception; because she wilfully 
deceived the United States ship Preble, as to 
her destination, and because of the falsity 
of the claim put iri, and the false testimony 
given, ' all with an intent to mislead the 
court These are sufficient grounds for dis- 
missing the claim, and even for condemna- 
tion. The Ebe'nezer, 6 C. Rob. Adm. 250; 
The Eenron, 2 C. Rob. Adm. 1; The Juffrouw 
Anna, 1 C. Rob. Adm. 126; The Carolina, 3 
C. Rob. Adm. 76; The Phcenix, Id. 1S6; The 
America, Id. 36; The Franklin, Id. 217; The 
Neutralitet, Id. 296; The Vrouw Hermina, 1 
C. Rob. Adm. 165; The Welvaart, Id. 124; 
The Concordia, Id. 119; The -Neptunus, 3 G. 
Rob. Adm. 80; The Nancy, Id. 122; The 
Vrow Anna Catharina, 5 C. Rob. "Adm. 16, 
161; The Graaff Bernstorf, 3 C. Rob. Adm. 
109; The Jenny, 4 C. Rob. Adm. 31; The 
Mars, 6 C. Rob. Adm. 79; The Vigilantia, Id. 
122; The Sally [Case No. 12,258]; The Liver- 
pool Packet [Id. - 8,406]; The Alexander [Id. 
164]; The Lively [Id. 8,403]; The Diana [Id. 
3,876]; The Flying Fish [Id. 4,892]; The St. 
Nicholas, 1 Wheat. £14 U. S.] 431; The For- 
tuna, 3 Wheat [16 U. S.] 244; The Dos 
Hermanos, 2 Wheat [15 U. S.] 76; The Amia- 
ble Isabella, 6 Wheat [19 U. S.] 1; The San 
Jose Indiano [Case No. 12,323]; The Ida, 1 
Spinks, 331, 29 Eng. Law & Eq. 574; 1 
Wheat. Append. 505. 

3. This vessel had recent and authentic in- 
formation that her port of destination, Beau- 
fort, N. C, was under effective blockade, es- 
tablished by competent authority, and intend- 
ed to be permanent This she had, not only 
at Halifax when she sailed, but from the 
United States ship Preble, off the coast of 
North Carolina. Under such circumstances, 
she had no right, by the law of nations, to 
sail directly for, and seek to enter, the block- 
aded port, and claim formal notice and warn- 
ing at the very port The Spes & The Irene, 
5 C. Rob. Adm. 77-81; The Betsey, 1 C. Rob. 
Adm. 334'; The Arthur, Edw. Adm. 203; The 
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Columbia, 1. C. Rob. Adm. 154-156; The 
Apollo, 5 C. Rob. Adm. 286-289; 3 Phillim. 
Int. Law, 397, 398. 

4. A vessel so found, with such knowledge, 
is to be condemned, unless she accounts for 
her position by clear proof, free from all con- 
cealment or bad faith in documents or in 
acts. The Neutralitet, 6 C. Rob. Adm. 35; 
The Charlotte Christine, Id. 101; The Gute 
Erwartung, Id. 182; The Panaghia Rhomba, 
12 Moore, P. C. 168. 

5. It is immaterial, in a case like this, how 
the vessel acquired her knowledge, and 
whether the blockade be de facto only, or 
also directed by proclamation from the su- 
preme power. The Mercurius, 1 C. Rob. Adm. 
82; The Rolla, 6 C. Rob. Adm. 364; The 
Franciska, 10 Moore, P. C. 58; 3 Phillim. Int. 
Law, 384. 

Mr. Woodbury, for claimant. 

1. So far as relates to the ports of North 
Carolina, the proclamations of the president 
and of Commodore Pendergrast only show an 
intention to create a blockade of those ports. 
In fact, no blockade was established after said 
proclamation and before the sailing of the Re- 
vere on this voyage. The proclamations only 
show a paper blockade; there is no evidence of 
an actual blockade. The Betsey, 1 C. Rob. 
Adm. 93; The Henrick & Maria, Id. 146; The 
Mercurius, Id. 82; The Neptunus, Id. 171; 
The Juffrow Maria Schroeder, 3 C. Rob. Adm. 
156; The Nancy, 1 Act. 57. 

2. According to the law of nations, as un- 
derstood by the United States government, 
not merely a proclamation, but an actual 
warning to vessels approaching a blockading 
port, must be given. The president's procla- 
mation of 19th April declares that "if, with a 
view to violate such blockade, a vessel shall 
approach either of the said ports, she will 
be duly warned," &c, and provides for cap- 
ture only in case of a renewed attempt. 
Fitzsimmons v. Newport Ins. Co., 4 Craneh 
[8 U. S.] 199. Treaty with Great Britain, 
1794, art. 18; with Prussia, 1828, art. 13; and 
treaties with fourteen other powers were re- 
ferred to by counsel. "Diplomatic Corre- 
spondence of the United States," 1 Elliot, 
Dip. Code, 529, 530, note; 3 Am. St. P. tit. 
"Foreign Relations," pp. 149, 155, 170. The 
notice must be of the specific port, and must 
be of an existing fact, and not of probabil- 
ities or intentions. See cases cited under the 
first point. The "warning" in the proclama- 
tion is a technical term, and requires notice 
at the port by the blockading force. Mary- 
land Ins. Co. v. Woods, 6 Craneh [10 U. S.] 
49; Medeiros v. Hill, 8 Bing. 231. 

3. The pretended notice by the Preble was 
not in conformity to the American law. It 
was not "near the blockaded port," nor "en- 
dorsed on her register," as required by the 
proclamation. Nor did it relate to the port 
of Beaufort. No vessel, but one actually in- 
vesting Beaufort, was competent to warn the 
Revere. There is no evidence that she at- 



tempted to violate the blockade after its ex- 
istence was known to her. 

Mr. Dana, in reply. 

It is to be presumed that a belligerent does 
not intend to diminish the powers the law of 
nations gives him. The proclamation of 
blockade of North Carolina, April 27, makes 
no reference to "warning." If it must be 
held to adopt that of April 19, the true con- 
struction is that a vessel about to violate the 
blockade, in ignorance of it, shall have warn- 
ing and endorsement on her register. The 
United States has never claimed that a vessel 
affected with recent and authentic knowledge 
is entitled, or shall be so by treaty, to go to 
the very port for a formal warning. 1 Kent, 
Conim. 149, 153; Yeaton v. Fry, 5 Craneh 
[9 U. S.] 341; Maryland Ins. Co. v. Woods, 6 
Craneh [10 U. S.] 48; Radcliff v. United Ins. 
Co., 7 Johns. 47; Fitzsimmons v. Newport 
Ins. Co., 4 Craneh [8 U. S.] 185. A blockade 
once effectually established by the supreme 
powers, and notified by proclamation, must 
be presumed by the neutral to continue. The 
Neptunus, 1 C. Rob. Adm. 171; 3 Phillim. 
Int Law, 385. The British treaty of 1794 
(expired) applied only to vessels sailing with- 
out knowledge. 8 Stat. 126. See The Co- 
lumbia, 1 C. Rob. Adm. 154; The Shepherd- 
ess, 5 C. Rob. Adm. 262; The Betsey, 1 C. 
Rob. Adm. 334. The Prussian treaty was 
put on the ground of the remoteness of the 
two countries, which at the time rendered re- 
cent and authentic information impossible. 
But this vessel, having used papers giving a 
false destination, when boarded by the Preble, 
and given a false account, and so prevented 
a formal warning being given to her by that 
ship, cannot set up the want of warning. 

SPRAGUE, District Judge. This vessel, 
with a cargo of fish and salt, was, on the 
tenth day of September last, captured by the 
United States ships of war Cambridge and 
Susquehanna, as she was attempting to enter 
the harbor of Beaufort, in the state of North 
Carolina, and sent to this port for adjudica- 
tion. The claimant is a British subject, re- 
siding at Yarmouth, N. S., and is the owner 
of the vessel and cargo. In this, the first 
prize suit which has come before me, I have 
derived great aid from the able arguments 
and thorough investigations of the learned 
counsel. 

The counsel on both sides have referred to, 
and relied upon, the proclamations of the 
president of the United States of the 19th 
and 27th of April last, and of Commodore 
Pendergrast of the 30th of the same month. 
The ground upon which the captors ask for 
condemnation, is, the violation, or attempted 
violation, of blockade. The existence of the 
war, and the authority of the president and 
naval commanders to institute a blockade of 
Beaufort and other ports of North Carolina, 
are not controverted; but it is insisted, by 
the counsel for the claimant, in the first p'ace, 
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that no blockade was actually established; 
and, secondly, that, if there was, this vessel 
had not been warned in the manner pre- 
scribed by the president's proclamation of the 
19th of April. The first question, then, is, 
was there an effective blockade of the port 
of Beaufort at the time of this capture. * 

The president, in his proclamation of the 
19th of April, announced that there would be 
a blockade, by a competent force, of the 
ports of the states therein mentioned. And, 
by the subsequent proclamation of the 27th 
of April, it was declared that an efficient 
blockade of the ports of Virginia and North 
Carolina would also be established. The 
proclamation by Commodore Pendergrast, of 
the 30th of April, dated off Fortress Monroe, 
warned all persons interested that he had a 
sufficient naval force there for the purpose of 
carrying out the president's proclamation of 
the 27th of April. 

Notwithstanding these proclamations, it ap- 
pears that this vessel subsequently made a 
voyage from Yarmouth, N. S., to Beaufort, 
N. C, where she arrived some time in June, 
with a cargo of fish. She there took on board 
a cargo of turpentine, and sailed on her re- 
turn voyage; and, soon after leaving Beau- 
fort, was boarded by the United States gun- 
boat Daylight, the captain of which said to 
the master of the Revere, as the latter de- 
poses, "Yon are all right this time, and I 
have no authority to stop you: there's no 
blockade. ... I suppose there will be a 
blockade along here by and by." If we take 
Into view other parts of the master's testi- 
mony, we must doubt the accuracy of his 
report of this conversation. But the fact that 
such a voyage was made goes far to show 
that Commodore Pendergrast had not then 
made such disposition of his force as to con- 
stitute an efficient blockade of the port of 
Beaufort; but the declaration of the captain 
of the Daylight was, at least, an admonition 
as to a future voyage. The Revere proceed- 
ed to Halifax, there loaded with fish and salt, 
and, about the 24th of August, sailed on the 
voyage in which she was captured. 

The communication, by mail and telegraph, 
between the United States and Halifax, was 
regular and rapid. The first mate, in an- 
swer to the 21st interrogatory, says, "I had 
heard, and I suppose the master must have 
heard, that the port of Beaufort was block- 
aded,— I heard of it in Halifax,— and that 
the blockade was effective. After leaving 
Halifax, I discussed it with the master, and 
he told me he had word from the owner to 
go to Beaufort and see if it was blockaded." 
And, in answer to the 22d interrogatory, he 
says, "I knew the port of Beaufort was 
blockaded, as I saw it in the papers at Hal- 
ifax." That the owner and master had rea- 
son to believe that Beaufort was blockaded, 
is also shown by the false destination held out 
by the ship's papers. The clearance, man- 
ifest, and shipping articles declare the voyage 
to be from Halifax to Key "West; and yet the 
20eED.CAS.~Z7 



actual voyage, intended and prosecuted, was 
direct from Halifax to Beaufort Of this 
there can be no doubt. Three deposition© 
have been taken,— those of the master, the? 
mate, and cook. All state that the Revere 
went directly from Halifax to Beaufort, andl 
was attempting to enter that port. 

This fact is not, indeed, disclosed in the 
first instance; for, in answer to the earlier 
interrogatories, they say that the vessel was- 
bound for Key West. By this they must 
have meant that such was her ostensible or 
paper destination. For, subsequently, in an- 
swer to more pointed interrogatories, they all 
declare that the first port that this vessel 
attempted to enter was Beaufort, and was 
prevented by seeing the Susquehanna there; 
upon which she put about, and was sook 
afterwards intercepted by the Cambridge, the- 
Susquehanna being in sight. Even the mas- 
ter's deposition will be found, in the lattei- 
part, to clearly admit this, in answer to the? 
more searching interrogatories, although, im 
the earlier part of his deposition, he mani- 
fests a disposition to mislead. And there is, 
in many parts, a disingenuousness which im- 
pairs his credit 

Besides this testimony, the letter of instruc- 
tions from the owner to the master also? 
points to a direct voyage to Beaufort. It be- 
gins by saying, "You will proceed to Key- 
West On your passage down you may call 
off Beaufort, and; if the port is not blocked, 
you may go in." Here, in the form of a per- 
mission, it is distinctly enunciated that his 
first port was to be Beaufort, and, if he could 
not enter there, the letter proceeds to say, 
that he may, if he thinks proper, return to 
Alexandria, sell his cargo, and get a load of 
corn; in which case he is instructed in what 
manner to obtain funds. The letter, at last„ 
says, "If you go to Key West, you must do. 
the best you can as regards back freight," 
&c From this it is clearly to be inferred, 
that the master was first to go to Beaufort„ 
and, if he could not enter there, to proceed! 
next to Alexandria if practicable, and only im 
the last resort to go to Key West. Instruc- 
tions were given as to obtaining a return car- 
go in case he should go to Alexandria or Key 
West, but none if he went to Beaufort The-- 
owner himself, as well as the master, had- 
been at that place in the preceding voyage-,, 
and probably then made arrangements with 
consignees for another voyage. 

That the master understood his orders to be 
to go direct to Beaufort, is apparent from his. 
declaration to his mate after leaving Halifax. 
Beside this, there is a pregnant statement 
made by the master as to his interest. He at 
first says, if he had made the voyage, he was, 
in addition to his wages, to have one-eighth 
of the vessel; and afterwards he says, if he 
made a successful voyage, he was to have 
one-eighth of her. Now why this extraor- 
dinary contingent compensation, unless for 
some extraordinary service? If the actual 
destination was to Key West, as represented 
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by the papers, there could be nothing calling 
for the stimulus of so great a reward, and no 
profits could he anticipated which would war- 
rant it. But if he should run a blockade both 
in and out, the skill, hazard, and profits might 
well warrant this extraordinary incentive and 
reward. 

I have adverted to this evidence of a false 
and deceptive destination, merely as proof 
that the owner had such information and ap- 
prehension of a blockade as induced him to 
resort to these false representations, for the 
purpose of deceiving the cruisers of the Unit- 
ed States. I shall have occasion to return to 
this deception hereafter for another purpose. 

On her passage from Halifax to Beaufort, 
the Revere was overhauled by the United 
States ship of war Preble. This was off Cape 
Hatteras, and, as the mate says, two days be- 
fore the capture. 

The master says it was about sixty miles 
east of Hatteras, "and something like three 
days" before the capture. The logbook has 
not been found or accounted for. The mate is 
the more reliable witness. The officer of the 
Preble examined the Revere's papers; and 
the master says that the officer asked him if 
he was going into any of the places along 
there, to which he replied that he was going 
to Key West; that the oflicer told him that he 
could not go into any of the ports near there. 
The mate testifies that the officer "told us the 
news, and that there was a blockade all 
along." The Revere was permitted to pro- 
ceed, and continued her voyage direct for 
Beaufort When nearing that port, for the 
purpose of entering it, she saw the Susque- 
hanna about three miles off, and immediately 
put about to avoid her. About an hour after- 
wards, as the mate says, she was met and 
captured by the Cambridge, the Susquehanna 
being still in sight. The mate expressly says 
that the port was blockaded, and all agree 
that the ground of capture and detention was 
an attempted infraction of a blockade. I can- 
not doubt that there was, at that time, an ac- 
tual and efficient blockade of the port of 
Beaufort. How long it had existed cannot 
certainly be determined. There is reason to 
believe that it was some time before this ves- 
sel left Halifax. But the force actually found 
before the port, - and the notice given by the 
Preble, are satisfactory evidence that the 
blockade existed at the time the Revere was 
overhauled and examined. 

The second ground of defence relied upon, 
is, that this vessel had no warning endorsed 
upon her register, as set forth in the presi- 
dent's proclamation of the 19th of April. 

The counsel for the captors has remarked, 
that the proclamation of the 27th says nothing 
of any warning. I do not think it necessary 
to consider the question raised by that sug- 
gestion, but shall examine the question upon 
the assumption that the ports of North Car- 
olina are placed in the same condition as the 
ports of the states named in the prior procla- 
mation. It is insisted by the counsel for the 
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claimants, that, if a blockade actually exist- 
ed, and this was known to the master and 
owner before the vessel left Halifax, still she 
had a right to proceed to Beaufort, and was 
entitled to have a warning endorsed upon her 
register by a ship of war, and was not sub- 
ject to capture unless she attempted to enter 
the port after such endorsement. 

In support of this proposition, an» argument 
of much force has been presented from the 
language of the proclamation and the decision 
of the supreme court in Maryland Ins. Co. v. 
Woods, 6 Cranch [10 U. S.] 29, and other au- 
thorities cited by the counsel for the claim- 
ants. On the other hand, it is contended, 
that, by the true construction of the proclama- 
tion, only those who are ignorant of the block- 
ade are entitled to the warning and endorse- 
ment. And that it is not to be presumed that 
a belligerent would gratuitously narrow his 
own rights to his own injury; that, by the 
law of nations, this vessel had such informa- 
tion and notice as to preclude her from the 
right to inquire at the port and attempt to 
enter. 

This view is strengthened by the earlier 
part of the proclamation, which declares that 
a blockade is set on foot in pursuance of the 
law of nations. The notice given to the world 
by Commodore Pendergrast, evidently gives 
to the proclamation the construction eontend- 
. ed for by the captors. After referring to the 
proclamation, and stating that he had suffi- 
cient force for carrying it into effect, he says, 
"All vessels passing the capes of Virginia, 
coming from a distance, and ignorant of the 
proclamation, will be warned off." The world 
thus had notice that those only were to be 
warned who were ignorant. This question of 
a necessity of a warning and endorsement 
came before the eminent admiralty judge in 
the Southern district of New York, in the 
case of The Hiawatha [Case No. 6,450], which 
had left the port of Richmond, and he held 
that previous knowledge of the blockade dis- 
pensed with the necessity of a warning. In 
the case of The' Hallie Jackson [Id. 5,961], 
which was attempting to enter a blockaded 
port, the same learned judge, according to a 
newspaper report, said she was not entitled to 
be warned off, "if approaching with intent to 
violate the blockade." These and other cita- 
tions, made by the learned counsel for the 
captors, are weighty authorities. But I do 
not think that it is necessary to decide this 
question, because, in the case now before me, 
there is an element which has not been ad- 
verted to by the counsel for the claimants. 

He has contended, that, under the procla- 
mation, the Revere, with information of the 
existence of the blockade, had a right to sail 
directly from Halifax to this port, and to en- 
ter it, if not there warned off in the manner 
set forth in the proclamation; and that, until 
such warning, the vessel was not liable to 
capture for an attempt to enter. 

Now, if a neutral can in any case claim 
this great indulgence, it can only be when 
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he has conducted with fairness. He certain- 
ly cannot be entitled to it when he has de- 
liberately presented a false, destination upon 
all the ship's documents for the purpose of 
■deceiving belligerent cruisers. 

Deceptive practices, on the part of neu- 
trals, are animadverted upon, and penal con- 
sequences denounced, in the numerous cases 
<:ited by the learned counsel for the captors. 
Thus, if a neutral owner of a ship, or a part 
of a cargo, endeavors to cover enemies' prop- 
erty, he forfeits his own as a penalty. The 
Eenrom, 2 0. Rob. Adm. 1; The Graaff Bern- 
storf, 3 C. Rob. Adm. 110; The Dos Her- 
manos, 2 Wheat. [15 U. S.] 76. 

A false destination always weighs against 
a neutral, and is oftentimes fatal. If the 
real voyage be of doubtful legality, and one 
to be carefully watched, a false destination 
is sufficient ground for condemnation. 

In The Bbenezer, 6 C. Rob. Adm. 250, a 
neutral ship appeared by her papers to have 
been bound from Bordeaux to Embden, and 
then to have entered upon a new voyage to 
Antwerp. Sir "William Scott thought that 
the voyage was substantially one from Bor- 
deaux to Antwerp, and that the destination 
to Embden was held out for the purpose of 
•deception; and he condemned the vessel and 
cargo solely on that ground. He did not 
deny the right of the neutral to go directly 
and avowedly from Bordeaux to Antwerp, 
but placed the condemnation on the ground 
•of the false representation by the papers. 

On page 256, he uses this language: "It is 
.said that there has been no fraud practised; 
that the parties were doing no more than they 
might have done in a direct way. But is it no 
Iraud? Is it not rather a double fraud, to 
represent the voyage from Bordeaux to have 
"been to Embden, and the voyage to Antwerp 
to have been from a neutral port? Is the 
holding out Embden as one of the terms of 
each voyage nothing to lull to sleep the sus- 
picions of British cruisers? And when I say 
suspicions, I mean legal suspicions, as to the 
presumption of enemies' property and the 
rules under which that presumption would 
become a subject of more rigorous investiga- 
tion. Deceit was practised as to the destina- 
tion, and, I must think, a fraudulent deceit, 
for the express purpose of evading the jeal- 
ousy and vigilance with which a direct desti- 
nation in such a trade would have been con- 
sidered. I shall therefore reject this claim." 

In The Carolina, 3 O. Rob. Adm. 75, a neu- 
tral shipped goods from Bayonne ostensibly 
to Altona, but really for Ostend. Sir Wil- 
liam Scott refused to permit the shipper to 
go into evidence of his neutral character, by 
further proof, because of this false destina- 
tion, and the property was condemned. The 
decision was not placed upon the ground that 
a direct voyage from Bayonne to Ostend was 
illegal. On page 77, he says: "Had there 
been any fair, contingent, deliberative inten- 
tion of going to Ostend, that ought to have 
appeared on the bills of lading. For it ought 



not to be an absolute destination to Ham- 
burgh, if it was at all a question whether the 
ship might not go to Ostend, a port of the 
enemy. There is, then, an undue and fraud- 
ulent concealment of an important circum- 
stance which ought to. have been disclosed." 

The Phoenix, 3 O. Rob. Adm. 186, is a case 
of false destination and condemnation for 
that reason. So also The Star, an American 
vessel, mentioned in the note, page 193. The 
following are also cases of false destina- 
tions: The America, Id. 36; The Franklin, 
Id. 217. There are several other cases cited 
by the learned counsel, for the captors, where 
the same doctrine is adverted to. ' 

This vessel, as we have seen, sailed direct- 
ly from Halifax for a blockaded port; a 
voyage not only to be closely watched, but to 
be intercepted and prevented by our ships of 
war. 

The master and owner, having not only pre- 
vious notice that a blockade was intended, 
but information that it had been actually es- 
tablished, inserted in all the vessel's docu- 
ments the false declaration that the voyage 
was to Key West; and this was done for the 
fraudulent purpose of deceiving belligerent 
cruisers. 

Nor is this all. That intended deception 
was actually consummated. When off Hat- 
teras, this vessel was overhauled by the 
United States ship-of-war Preble. An officer 
was sent on board, who examined the papers, 
and 'questioned the master as to the destina- 
tion. All declared that she was bound to 
Key West; and thereupon the officer, after 
giving the master express notice that he 
could not go into any of the ports along 
there, permitted her to proceed. Now, if the 
officer of the Preble had known the actual 
destination of this vessel, it would have been 
his duty to take effectual measures to pre- 
vent her reaching it; and it is to be pre- 
sumed that he would have done so either by 
a formal warning and endorsement at the 
proper place, or by other effective means. 
This he omitted to do, and, deceived by false 
representations, written and verbal, permit- 
ted her to go on her way unaccompanied and 
unpursued; and thereupon she continued her 
voyage direct for Beaufort, was captured in 
attempting to enter that port; and the owner 
now sets up the want of a formal warning 
as a defence. He thus asks the court to give 
him the fruits of his fraud and deception. 
His claim filed in this suit states that the 
Revere "cleared and sailed for Key West, on 
which voyage she was captured." Thus per- 
sistent has the claimant been in misrepre- 
senting the destination and character of this 
voyage. 

To avoid misapprehension, I would remark, 
that, as against the rebels, the United States 
has both sovereign and belligerent rights. 
In establishing the blockade, "it has exercised 
only the latter, and I have dealt with the 
case before me accordingly. As a sovereign, 
it might, by a municipal regulation, have in- 
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terdicted all commerce with ports in the 
states of the insurgents. 
The vessel and cargo must be condemned. 

On appeal to the circuit court, the judgment 
in this ease was affirmed. [Case unreported.] 
See, also, The Admiral, 3 Wall. [70 U. SJ 603; 
The Josephine, Id. 83: The Cheshire, Id. 231; 
The Sir Wm. Peel, 5 Wall. [72 U. S.] 517. 
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REVEREZ v. CAMELLOS. 

[1 Craneh, C. C. 50.] i 

Circuit Court, District of Columbia. Jan. 
Term, 1802. 

Costs— Secukitt for — When stay be Given. 

Security for costs may be given at any time 
before judgment on the rule. 

[This was an action by Juan Antonio Rev- 
erez against Juan Camellos.] 

Mr. Jones, for defendant, moved for a non- 
suit on a rule to give security for costs laid 
at the November rules. 

While Mr. Jones was mating his motion, 
Mr. Lee offered himself as security. 

Mr. Jones contended it was too late, the 
sixty days having elapsed; but THE COURT 
permitted the security to be given. 
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REYLEY et al. v. The CARRIE BROOKS. 

[26 Pittsb. Leg. J. 29J 

District Court, W. D. Pennsylvania. Sept. 9, 
1878. 

Maritime Liens — Priorities — Mortgage fob 

Purchase Mosey — Materials and Supplies — 

Foreign and Domestic Material-Men. 

1. A purchase money mortgage to secure the 
payment of a balance due on the purchase of a 
vessel, and which has been duly recorded in the 
collector of customs' office (at the home port of 
the vessel, or at the place the owners reside), 
under act of congress passed the 29th dav of 
July, A. D. 1850,— Rev. St. § 4192 [9 Stat. 440]. 
Held: a mortgage against a vessel is not in its 
nature a maritime contract. That the record- 
ing of a mortgage against a vessel under said 
recording act, is notice to all domestic material- 
men who have liens of the second class under 
the law of the lex loci, for materials and sup- 
plies furnished at the instance and request of 
the master or owners, said mortgage takes the 
precedence, and is paid in full from the fund 
arising from the sale of the vessel at United 
States marshal's sale; providing said materials 
and supplies were furnished subsequent to the 
recording of the mortgage. 

2. Foreign claimants of the second class, for 
materials and supolies furnished, take preced- 
ence and are paid in full before domestic claim- 
ants of the same class. 

i [Reported by Hon. William Craneh, Chief 
Judge] 



3. A purchase money mortgage against a ves- 
sel does not take precedence over foreign claims 
or liens for materials and supplies furnished, for 
the reason that the lien for materials and sup- 
plies furnished at a foreign port is in its nature 
maritime. 

In admiralty. 

John Barton, for mortgagee. 

John Barton, Jr., for foreign claimants. 

Montooth & Bros., for domestic claimants. 

Opinion by KNOX, Commissioner, confirm- 
ed by KETCHUM, District Judge: 

The steamboat "Carrie Brooks" of Pitts- 
burgh, a vessel of the United States, lately 
engaged in the passenger and freight trade 
upon the Ohio and Monougahela rivers, was. 
on the third day of April, A. D. 1878, seized 
by the United States marshal of the Western 
district of Pennsylvania, upon process in 
rem issued by- the district court at the suit 
of Wm. Reyley et al., mariners, at No. 18 
May term, 1S7S, in admiralty. By permis- 
sion of the court, and prior to the sale of the 
vessel, various libels of intervention were 
filed, some for materials and supplies fur- 
nished by citizens of Pennsylvania, within 
the borders of that state, some for like nec- 
essaries procured for the vessel's use while 
navigating the waters of the United States 
bordering on the state of Ohio, and from 
citizens thereof, and another based upon a 
mortgage executed by John A. Trimble and 
James H. Trimble, late owners of the "Car- 
rie Brooks," to secure the payment to R. D. 
Schultz of certain notes and a balance owing 
him on account of the purchase from him of 
said vessel, which notes and balance are due 
and unpaid. 

By the return of the marshal endorsed up- 
on a writ of vend. ex. subsequently issued, 
it appears he sold the boat on the Sth day 
of May, A. D. 1878, for fifteen hundred and 
twenty-five dollars, (Sl,525.00) and after de- 
ducting costs, expenses, and the numerous 
claims for wages allowed in the two partial 
reports heretofore filed by the commissioner, 
and confirmed by the court, there remains 
in the registry, the sum of five hundred and 
thirty-seven dollars and fourteen cents (§537.- 
14), claiming which, are the three classes of 
creditors hereinbefore mentioned, to wit, the 
foreign and domestic material-men, and the 
mortgagee. For a perfect comprehension of 
the reasons upon which the commissioner 
bases his finding, he is compelled to ask the 
court's indulgence for, and attention to rather 
more of detail, in summing up his under- 
standing pf the law governing the case, than 
the amount in controversy would seem to 
demand; not having been able to discover, 
however, that the exact points involved in 
the solution of the questions raised have been 
adjudicated in this district, it may be proper 
to give somewhat at length, the process of 
reasoning leading to, and terminating in the 
conclusion hereinafter expressed. 

Those who repaired or fitted out a ship, or 
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"furnished lier with materials and supplies 
necessary for the prosecution of a voyage, 
and for its perfection of the ends she -was 
designed to accomplish, have, from time im- 
memorial, been denominated material-men, 
and by the eivil law were, and in those coun- 
tries whose jurisprudence is founded on that 
law, still are entitled to a privilege or spe- 
cific lien upon the vessel itself existing and 
adhering thereto through any and all chan- 
ges of possession, and only divested by pay- 
ment, judicial sale or an unreasonable delay 
in attempting to enforce the same. The fun- 
damental reason of this law of liens, this 
jus in re, is a benefit conferred upon the res, 
or thing, the subject matter of the lien, and, 
while it would seem, arguing from the rea- 
son of the thing, that this right should exist 
without qualification among those conferring 
the same benefits, yet it is held in this coun- 
try and England, that the lien attaches only 
in favor of those furnishing materials and 
supplies to a foreign vessel, or to a domestic 
vessel in a foreign port, or to be more defi- 
nite as to our own law, the rule in the Unit- 
ed States is, material-men furnishing sup- 
plies to a domestic vessel, have no lien there- 
on for their value under the marine law. 
Vide "The Lottawanna," 21 Wall. [88 U. S.] 
558, and cases cited. Therefore, as between 
the claims for providing the boat with sup- 
plies in Ohio and Pennsylvania, we are safe, 
upon definite authority, in excluding the lat- 
ter, or at least postponing them until the 
former are satisfied. Having thus disposed 
of the questions between the foreign and do- 
mestic claimants, we may next consider the 
relative rights of the mortgagee and the for- 
eign material-men. In respect to these, it is 
clear upon the general principles of the ma- 
rine law, that the claim of the material-men 
takes precedence, and this without regard to 
the time of furnishing the supplies, whether 
prior or subsequent to the recording of the 
mortgage; if antecedent to the recording, the 
mortgagee took his security burdened with 
the lien, if after he was benefited by the 
supplies, inasmuch as the vessel was thereby 
enabled to prosecute its voyage for the bene- 
fit of all interested, in neither case is the' rea- 
son for the lien affected, and the advantage 
to the vessel is the same. Besides, the mort- 
gage of a ship, other than a regular hy- 
pothecated bottomry, is not a maritime con- 
tract, hence its status in an admiralty court 
could be on neither a higher nor an equal 
plane with that of an universally recognized 
maritime lien. 

Greater difficulty was experienced in com- 
ing to a conclusion, upon the questions raised 
touching the respective rights of the mort- 
gagee, and of those merchants who had fur- 
nished the vessel supplies, in this, her home 
port, neither of whom, as we have formerly 
shown, having liens under the marine law, 
we are compelled to look elsewhere for the 



law in the case. By a statute of Pennsyl- 
vania (Act April 20, 1858) it is provided that, 
"all ships, steamboats, or vessels navigating 
the rivers, Allegheny, Monongahela or Ohio, 
in this state, shall be liable and subject to a 
lien in the following cases," then follows, 
inter alia: "For ali debts contracted, &c; 
for work and labor done, or materials fur- 
nished by"— specifying certain citizens and 
merchants, included with which, are those 
claiming in this case. This law has been 
held to be constitutional, so far as it pro- 
vides a lien upon a maritime contract, and 
unconstitutional so far as it provides for the 
enforcement of such lien, arising from a mar- 
itime contract, by proceedings in rem in the 
state tribunals. It furnishes the rule, how- 
ever, to the admiralty court, by which it 
must be governed in distributing the pro- 
ceeds of the sale of a domestic vessel, where 
the maritime law, or some other law enacted 
by a paramount authority, does not conflict 
with its provisions. The only remaining 
question then is, whether the mortgagee has 
a superior right, granted by an authority 
competent to nullify the effect of the stat- 
ute above quoted. Congress, on the 29th Ju- 
ly, 1850,— Rev. St. § 4192 [9 Stat. 440],— pro- 
vided that, "no bill of sale, mortgage, hy- 
pothecation or conveyance of any vessel, or 
part of any vessel of the United States, shall 
be valid against any person other than the 
grantor or mortgagor, his heirs," &c, unless 
such mortgage is recorded in the office of the 
collector of customs, where such vessel is 
registered and enrolled, a compliance with 
the provision of this section, with respect to 
the recording, and with the act of March 3, 
1865,— Rev. St §"4193 [13 Stat. 518],— with 
respect to the proper acknowledgment of the 
mortgage, would make such mortgage valid 
against all persons, saving only those w"ho 
claim under the marine law. That this act 
is constitutional and has the character of a 
recording act, that recording a mortgage in 
the office of the collector,- at the home port 
of the vessel, has the effect, by its own force, ' 
and irrespective of any formalities required 
by a state statute to give effect to a chattel 
mortgage, to give a preference over all 
claims, with the exceptions above noted, has 
been determined by the United States su- 
preme court in the case of Smith v. White's" 
Bank, reported in 7 Wall. [74 U. S.] 646. 

The evidence in this case shows that the 
mortgage was properly executed, acknowl- 
edged and recorded; it must be allowed to 
participate in the distribution immediately 
after the payment of the foregoing claims, 
and to the exclusion of those of the domestic 
material-men. 
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Case No. 11,719. 

Ex parte REYNOLDS.' 

[5 Dill. 394; i 18 Alb. Law J. 8.] 

Circuit Court, W. D. Arkansas. 1879. 

Indians and Their Offspring— Criminal Juris- 
diction of the Federal Courts over In- 
dians — Who is an Indian — Habeas Corpus. 

1. Indians who maintain their tribal relations 
are the subjects of independent governments, 
and, as such, not in the jurisdiction of the 
United States, within the meaning of the con- 
stitution and laws of the United States, because 
the Indian nations have always been regarded 
as distinct political communities, between which 
and our government certain international rela- 
tions were to be maintained. These relations 
are established by treaties to the same extent 
as with foreign powers. They are treated as 
sovereign communities, possessing and exercis- 
ing the right of free deliberation and action, but, 
in consideration of protection, owing a qualified 
subjection to the United States. 

2. When the members of a tribe of Indians 
scatter themselves among the citizens of the 
United States, and live among the people of the 
United States, they are merged in the mass of 
our people, owing complete allegiance to the 
government of the United States, and. equally 
with the citizens thereof, subjeet to the juris- 
diction of the courts thereof. 

[Gited in Ex parte Kenyon, Case No. 7,72'0; 
Elk v. Wilkins, 112 U. S. 108, 120, 5 Sup. Ct. 
49, 55.] 

3. The condition of the offspring of a union 
between a citizen of the United States and one 
who is not a citizen, e. g., an Indian living with 
his people in a tribal relation, is that of the 
father. The status of the child in such case 
is that of the father. The rule of the common 
law and of the Roman civil law, as well as of 
the law of nations, prevails in determining the 
status of the child in such case. 

[Quoted in United States y. Ward, 42 Fed. 
322.] 

Application for habeas corpus for the dis- 
charge of James E. Reynolds, committed for 
murder. 

W. H. Clayton, U. S. Dist. Atty., for the 
government. 

PARKER, District Judge. In this case 
the petitioner asks to be discharged on the 
ground that the evidence taken before the 
United States commissioner shows that this 
court has no jurisdiction. In order to make 
jurisdiction complete in this court, the court 
must have the right under the law to take 
cognizance of the offence. Such right, as far 
as this court is concerned, depends upon 
three things: First, the nature of the of- 
fence; second, the status as to nationality of 
the person committing it and the person 
against whom it is committed; and, third; 
the place where it is committed. This is so, 
because the criminal jurisdiction of the 
courts of the United States is limited, and is 
generally dependent upon the nature of the 
offence and the place where the same is 
committed, and the jurisdiction of this court 
is dependent upon all three of the requisites 
set out above. In order to give this court 

i [Reported by Hon. John F. Dillon, Circuit 
Judge, and hfre reprinted by permission.] 



jurisdiction of the crime of murder, of which 
the defendant stands charged, it must appear 
that the crime was committed in the Indian 
country, and that the person who commit- 
ted it is not one of those persons known as 
an Indian, or, if he is an Indian, that the 
person upon whom the crime was commit- 
ted was not an Indian. If the person char- 
ged and the person upon whom the crime 
was committed are both Indians, under sec- 
tion 2446 of the intercourse law (Rev. St. 
1873, p. 376), this court has no jurisdiction, 
because, by the terms of said section, the 
general laws of the United States defining 
crimes and providing for their punishment 
do not extend to "offences committed by one 
Indian upon the person or property of an- 
other Indian" ; but the same are left by the 
laws of the United States to be dealt with 
by the Indian authorities. 

It is claimed .in this ease that both Reyn- 
olds, the defendant, and Puryear, the man 
who was killed, were Indians. If so, that 
ends the power of this court to hold the de- 
fendant in custody. It is not contended that 
Reynolds and Puryear are Indians by birth 
—that is, that they belong to the race gen- 
erally, or to the family of Indians; but it is 
claimed that they are Indians in law, by rea- 
son of their marriage to persons who do be- 
long to the family of Indians— who belong to 
the Choctaw Nation or Tribe of Indians. 

It is provided by the 38th article of the 
treaty of 1866 [14 Stat. 779] between the 
Choctaw Nation and the government of the 
United States, that "every white person who, 
having married a Choctaw or Chickasaw, 
resides in the said Choctaw or Chickasaw 
Nation, or who has been adopted by the leg- 
islative authorities, is to be deemed a mem- 
ber of said Nation, and shall be subject to- 
the laws of the Choctaw and Chickasaw 
Nations according to his domicile, and to 
prosecution and trial before their tribunals, 
and to punishment according to their laws, 
in all respects as though he was a native 
Choctaw or Chickasaw." This article of the 
treaty permits a citizen of the United States 
to place himself beyond the jurisdiction of 
the laws of the United States by joining 
himself in marriage to an Indian who is of 
the Choctaw or Chickasaw Tribe, and by 
residence in their country. Before a citizen 
—that is, one of the sovereign people, a 
constituent member of the sovereignty— can 
expatriate himself under this section of the 
treaty, and plaee himself beyond the juris- 
diction of the courts of the United States, 
there must be a concurrence of certain 
things, to-wit, marriage to a Choctaw or 
Chickasaw, and residence in the country of 
one or the other of these tribes. It is con- 
tended in this case that both Reynolds and 
Puryear have married women who are 
Ghoctaws. Then the material inquiry in 
this case is, Were the wives of Reynolds 
and Puryear Choctaw Indians? In order to- 
give this court jurisdiction, one of these 
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women must have been a member of the 
body politic which is composed of the citi- 
zens of the United States, and the members 
of which are subject to the laws of the Unit- 
ed States; in other words, she must have 
been a citizen of the United States. What 
does the evidence show? It shows that the 
wife of Reynolds was born in the state of 
Mississippi, and that her mother had Indian 
blood in her veins, and that her father was 
a full-blooded Choctaw. If we invoke the prin- 
ciple that when the members of an Indian 
tribe scatter themselves among the citizens of 
the United States, and live among the people 
of the United States, they are merged in the 
mass of our people, owing complete allegiance 
to the government of the United States, and, 
equally with the citizens thereof, subject to 
the jurisdiction of the courts thereof (Senate 
Report 268, p. 11, 41st Cong. 3d Sess.; 2 
Story, Const 655; [Dred Scott v. Sandford], 
19 How. [60 U. S.] 403) it may, to say the 
least of it, become a very serious question 
whether Mrs. Reynolds is, under the evidence 
in this case, a Choctaw Indian, notwithstand- 
ing her Indian blood. But suppose it is con- 
ceded that she is an Indian of the Choctaw 
Tribe, that is not enough. 

Reynolds being a white man by nationality, 
by birth, and, if at all, only an Indian by 
marriage, in order to take away the right of 
this court to try him for the alleged killing 
of Puryear, he (Puryear) must also be an 
Indian, either by blood or marriage; because 
the court still has jurisdiction if. one of the 
parties— either the party committing the of- 
fence or the party against whom it is com- 
mitted—is one of the white race, or belongs 
to the nationality of the people of the United 
States. Is Puryear an Indian? He is not by 
blood. Is he by marriage? What is the sta- 
tus of his wife? If she is not an Indian in 
law, then he is not made a Choctaw by mar- 
riage with her; and if not, the question of 
his residence at the time he was killed cuts 
no figure in the case, for if he was a white 
man in law, and was killed in the Indian 
country by Reynolds, although Reynolds may 
have been an Indian, this court has jurisdic- 
tion under the treaty. If either marriage 
with an Indian or residence in the Indian 
country is wanting, white persons are not 
Choctaws. What does the evidence show as 
to the nationality of Mrs. Puryear? It shows 
that her mother had some Indian blood in her 
veins; that her father also had some Indian 
blood, but that her paternal grandfather was 
a full-Wooded white man; that she was born 
and raised in the state of Mississippi, and 
married to Mr. Puryear in that state. Now 
we must find to what nationality she belongs 
—if she is a citizen of the United States or a 
Choctaw woman. In order to do this we 
must find some rule to guide us in tracing her 
nationality. If we desire to do this correctly 
we must look to the status of the Indian peo- 
ple. They are not citizens, although born in 
the United States; at least the courts have 
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always so held! Whether the government can 
subject them to its jurisdiction is not a ma- 
terial question here. It has not been done in 
the case of an offence committed by one Indi- 
an upon another; and, under the laws as 
they now stand, not being subject to the juris- 
diction of the United States, they are not citi- 
zens thereof. Under the laws as they now 
are, these Indians, if members of a tribe, are 
not citizens or members of the body politic. 
The tribes are permitted by the United States 
to exist as distinct nations, or as distinct po- 
litical societies, separated from others, capa- 
ble of managing their own affairs and govern- 
ing themselves. 

In the case of Jackson v. Goodell, 20 Johns. 
193, the court, Mr. Justice Kent delivering the 
opinion, says: "In my view they (the Indi- 
ans) have never been regarded as citizens or 
members of our body politic." * * * Again: 
"Still they are permitted to exist as distinct 
nations. * * * The Indians, though born 
within our territorial limits, are considered as 
born under the dominion of their own tribes. 
* * * In the treaties made with them we 
have the forms and requisites peculiar to the 
intercourse between friendly and independent 
states, and they are conformable to the re- 
ceived institutes of the law of nations. What 
more demonstrable proof can we require of 
existing and acknowledged sovereignty?" 

In Cherokee Nation v. State of Georgia, 5 
Pet. [30 U. S.] 1, Chief Justice Marshall, 
among other things, says: "Is the Cherokee 
Nation a foreign state in the sense in which 
that term is used in the constitution? The 
counsel for the plaintiffs have maintained the 
affirmative of this proposition with great 
earnestness and ability. So much of the 
argument as was intended to prove the char- 
acter of the Cherokees as a state, as a dis- 
tinct political society separated from others, 
capable of managing its own affairs and gov- 
erning itself, has, in the opinion of the ma- 
jority of the judges, been completely suc- 
cessful. They have been uniformly treated 
as a state from the settlement of our country. 
The numerous treaties made with them by 
the United States recognize them as a people 
capable of maintaining the relations of peace 
and war, of being responsible in their polit- 
ical character for any violations of their en- 
gagements or for any aggressions committed 
on the citizens of the United States by any 
individual of their community. Laws have 
been enacted in the spirit of these treaties. 
The acts of the government plainly recognize 
the Cherokee Nation as a state, and the 
courts are bound by those acts." 

Mr. Justice Johnston, who delivered a sepa- 
rate opinion in this case, states the condition 
of the Indian tribes: "Their right to per- 
sonal self-government has never been taken 
from them, and such a form of government 
may exist, though the land occupied be in 
fact that of another. The right to expel 
them may exist in that other, but the alter- 
native of departing and retaining the right 
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of self-government may exist in them, and 
such they certainly do possess. It has never 
Seen questioned." * * * 

In "Worcester v. State of Georgia, 6 Pet. [31 
XL S.] 515, Chief Justice Marshall again re- 
viewed the relations existing between our 
government and the Indian tribes. In speak- 
ing of the relations of the Cherokee Nation 
to the United States under the treaties made 
-with them, he says: "This relation was that 
of a nation claiming and receiving the pro- 
tection of one more powerful; not that of 
individuals abandoning their national char- 
acter and submitting as subjects to the laws 
of a master." * * * Again: "From the 
•commencement of our government congress 
lias passed acts to regulate trade and inter- 
course with the Indians, which treat them as 
nations, respect their rights, and manifest a 
firm purpose to afford that protection which 
treaties stipulate. All of these acts, and 
especially that of 1802, which is still in force, 
manifestly consider the several Indian na- 
tions as distinct political communities— hav- 
ing territorial boundaries, within which their 
authority is exclusive, and having a right to 
all the lands within those boundaries; which 
is not only acknowledged, but guaranteed, by 
the United States." And again: "The very 
term 'nation,' so generally applied to them, 
means a people distinct from others. The 
constitution, by declaring treaties already 
made, as well as those to be made, to be the 
supreme law of the land, has adopted and 
sanctioned the previous treaties with the In- 
dian nations, and consequently admits their 
rank among those powers which are capable 
of making treaties. The words 'treaty' and 
'nation' are words of our own language, se- 
lected in our diplomatic and legislative pro- 
ceedings by ourselves, having a definite and 
-well-understood meaning. We have applied 
them to Indians as we have applied them to 
other nations of the earth; they are applied 
to all in the same sense." 

Again, in the case of The Kansas Indians, 
3 Wall. [72 U. S.] 737, the supreme court of 
the United States hold: "If the tribal or- 
ganization of Indian bands is recognized by 
the political department of the national gov- 
ornment as existing— that is to say, if the 
Jiational government makes treaties with and 
3?uts its Indian agents among them, paying 
subsidies and dealing otherwise with 'head 
men' in its behalf— the fact that the primitive 
iabits and customs of the tribe, when in a 
savage state, have been largely broken into 
~by their intercourse with the whites, in the 
midst of whom, by the advance of civiliza- 
tion, they have come to find themselves, does 
not authorize a state government to regard 
the tribal organization as gone, and the In- 
dians as citizens of the state where they are, 
and subject to its laws." 

The supreme court of the United States 
-again gave its views of the status of the In- 
dian in the case of Dred Scott v. Sandford, 
19 How. [60 U. S.] 403. Speaking by the 
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chief justice, the court declares: "That the 
Indian race formed no part of the colonial 
communities, and never amalgamated with 
them in social connections or in government. 
But, although they were uncivilized, the}' 
were yet a free and independent people, as- 
sociated together in nations or tribes, and 
governed by their own laws. Many of these 
political communities were situated in terri- 
tories to which the white race claimed the 
ultimate right of dominion; but that claim 
was acknowledged to be subject to the right 
of the Indians to occupy it as long as they 
thought proper; and neither the English nor 
the colonial governments claimed or exer- 
cised any dominion over the tribe or nation 
by whom it was occupied, nor claimed the 
right to the possession of the territory until 
the tribe or nation consented to cede it. 
These Indian governments were regarded and 
treated as foreign governments— as much so 
as if an ocean had separated the red man 
from the white; and their freedom has con- 
stantly been acknowledged, from the time of 
the first emigration of the English colonies 
to the present day, by the different govern- 
ments which succeeded each other. Trea- 
ties have been negotiated with them, and 
their alliance sought for in war; and the 
people who compose these Indian political 
communities have always been treated as 
foreigners not living under our government 
* * * But they may, without doubt, like 
the subjects of any other foreign govern- 
ment, be naturalized by the authority of con- 
gress, and become citizens of a state and of 
the United States; and if an individual 
should leave his nation or tribe and take up 
his abode among the white population, he 
would be entitled to all the rights and priv- 
ileges which would belong to an emigrant 
from any other foreign people." 

Now, what is the principle to be deduced 
from all of these decisions of the supreme 
court? Why, that in cases where the United 
States has not, by its legislative or other 
acts, incorporated these people into the polit- 
ical body known as the people of the United 
States, who, according to our republican 
institutions, form the sovereignty, and who 
hold the power and conduct the govern- 
ment, they are not citizens. These nations 
or tribes may not be absolutely independ- 
ent powers— they may be domestic, depend- 
ent nations; but as long as the government 
of the United States, through its legislative 
department, continues to treat them as be- 
yond the jurisdiction of the Jnited States, 
so long they must be held to be quasi for- 
eign nations, whose citizens are not regarded 
as American citizens, and not subjected to 
the full responsibility of such citizens. If 
the government of the United States has 
never recognized them as subject to its juris- 
diction, and they have consequently never 
been treated as citizens, they occupy the 
same position before the law as though they 
were citizens of a power entirely independ- 
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■ent of us, or were the people who were the 
citizens of a foreign power. If this be true, 
when the question arises as to what people 
a person belongs, what rule is to govern in 
the solution of the problem? 

There is no statute law on the subject We 
find that the question before the country at 
•one time, as to who was a white person and 
who was a member of the African race, was 
solved by legislative or constitutional en- 
actments defining the nationality of persons 
according to the quantum of white or African 
blood in the veins of the persons. 

These laws were all enactments of the 
•states, and had reference to the African race 
alone. The United States never had any 
statute law on the subject (and has not now) 
with regard to persons who are not subject 
to its jurisdiction. Now, in this case, as the 
3Sth article of the treaty only permits an 
American citizen, .or a white person, to ex- 
patriate himself— to throw off his allegiance 
to the government of the United States— and 
■place himself beyond the jurisdiction of its 
courts by marriage to a Choctaw and resi- 
dence in their country, we must somewhere 
find a rule to define who is a Choctaw, in a 
■case where there is mixed parentage. Does 
the quantum of Indian blood in the veins of 
the party determine the fact as to whether 
such party is of the white or Indian race? 
If so, how much Indian blood does it take 
to make an Indian, or how much white blood 
to make a person a member of the body 
politic known as American citizens? Where 
■do we find any rule on the subject which 
makes the quantum of blood the standard of 
nationality? Certainly not from the stat- 
ute law of the United States; nor is it to be 
found in the common law. In the case of 
United States v. Sanders [Case No. 16,220], 
the court held that the quantum of Indian 
blood in the veins did not determine the con- 
dition of the offspring of a union between 
a white person and an Indian; but further 
held that the condition of the mother did 
•determine the question. And the court re- 
ferred to .the common law as authority for 
the position that -the condition of the mother 
•fixed the status of the offspring. The court 
is sustained in the first position by the com- 
mon law, and also in the last position, if 
applied to the offspring of a connection be- 
tween a freeman and a slave, upon the prin- 
ciple handed down from the Roman civil 
law, that the owner of a female animal is 
entitled to all her brood, according to the 
maxim partus sequitur ventrem. But by 
the common law this rule is reversed with re- 
gard to the offspring of free persons. Their 
offspring follows the condition of the father, 
and the rule partus sequitur patrem pre- 
vails in determining their status. 1 Bouv. 
Inst., 198, § 502; 31 Barb. 486; 2 Bouv. Law 
Diet. 147; Shanks v. Dupont, 3 Pet. [28 U. 
S.] 242. This is the universal maxim of the 
common law with regard to. freemen— as 
■old as the common law, or even as the Roman 
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civil law, and as well settled as the rule 
partus sequitur ventrem— the one being a 
rule fixing the status of freemen; the other 
being a rule defining the ownership of prop- 
erty—the one applicable to different political 
communities or states, whose citizens are 
in the enjoyment of the civil rights possessed 
by people in a state of freedom; the other 
defining the condition of the offspring which 
had been tainted by the bondage of the 
mother. 

No other rules than the ones above enu- 
merated ever did prevail in this or any other 
civilized country. In the case of Ludlam v. 
Ludlam, 31 Barb. 486, the court says: "The 
universal maxim of the common law being 
partus sequitur patrem, it is sufficient for the 
application of this doctrine that the father 
should be a subject lawfully, and without 
breach of his allegiance beyond sea, no mat- 
ter what may be the condition of the mother." 

The law of nations, which becomes, when 
applicable to an existing condition of affairs 
in a country, a part of the common law of 
that country, declares the same rule. "Vattel, 
in his Law of Nations (page 101), says: "As 
the society cannot exist and perpetuate itself 
otherwise than by the children of the citi- 
zens, these children naturally follow the con- 
dition of their fathers and succeed to their 
rights. * * * The country of the father 
is, therefore, that of the children, and these 
become true citizens merely by their tacit 
consent" Again, on page 102, Vattel says: 
"By the law of nature alone, children follow 
the condition of their fathers and enter into 
all their rights." This law of nature, as far 
as it has become a part of the common law, 
in the absence of any positive enactment on 
the subject, must be the rule in this case. 

These Indians are freemen; the paternal 
ancestors of Mrs. Puryear were freemen. 
The rule applicable to the offspring of free- 
men is certainly applicable here, if the status 
of the Indian nations is as declared so often 
by the supreme court of the United States, 
because, if that be their true status as tribes 
or nations, the question is to be solved in the 
same way as if one parent was a citizen of 
the United States and the other a citizen of 
a foreign nation. 

The evidence in the case showing that the 
paternal grandfather of Mrs. Puryear was 
a white man, living in the state of Missis- 
sippi, and not with an Indian tribe— a citizen 
of the state of Mississippi and of the United 
States— the principles above enumerated 
make her father a citizen of the United 
States, and subject to the jurisdiction of the 
courts thereof. .The same principles would 
make Mrs. Puryear a citizen of the United 
States, and subject to the jurisdiction of the 
courts thereof. That being the case, Mr. 
Puryear was married to a woman who was 
legally a member of the white race, or of the 
body politic known as citizens of the United 
States. He did not, therefore, become a 
Choctaw by marriage, but was a citizen of 
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the United States, and being- killed in the ter- 
ritorial jurisdiction of this court, it has ju- 
risdiction, and the writ must he dismissed 
and the defendant remanded to the custody 
of the marshal. 
Ordered accordingly. 
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Ex parte REYNOLDS et al. 

[3 Hughes, 559.] i 

Circuit Court, W. D. Virginia. Nov., 1878. 

Removal of Causes — Negkoes — Denial op Jus- 
tice — White Jdky — Habeas Cokfus. 

A writ of habeas corpus granted by a circuit 
court of the United States commanding the 
sheriff of a county to bring the bodies of two 
colored persons before the said court with a 
statement of the cause of their detention, the 
court proceeding on the allegation of the peti- 
tion of the prisoners, that, being colored per- 
sons, they had been tried capitally before a 
state court by a jury exclusively white, in con- 
travention of section 641 of the Revised Stat- 
utes of the United States. 

At the April term of the circuit court of 
Patrick county, 'Virginia, Burwell Reynolds 
and Lee Reynolds, under the age of 21, were 
arraigned and led to the bar for trial under 
an indictment charging them with the murder 
of one Aaron C. Shelton. Thereupon they, by 
counsel, in the language of the record, moved 
the court that the venire in this cause, com- 
posed entirely of the white race, be so modi- 
fied as to allow one-third of the venire to be 
composed of their race, they being colored, 
which motion was overruled upon the ground 
that the court had no authority to change the 
venire, it appearing that the said venire had 
been regularly drawn from the jury bos ac- 
cording to law. The accused, by counsel, 
then appealed to the attorney for the com- 
monwealth and the counsel assisting in the 
proseeutioD, that as the ballots in the jury 
box were entirely of the white race, they, the 
attorney for the commonwealth and feed 
counsel for the prosecution, allow the motion, 
the accused" waiving all objections to the il- 
legality of so constituting the jury, which 
the attorney for the commonwealth and the 
feed prosecutors refused. Thereupon the ac- 
cused, by counsel, filed their petition, verified 
by their affidavit, praying that this prosecu- 
tion may be removed to the next circuit court 
for the United States for the Western district 
of Virginia, in the town of Danville; which 
prayer was denied by the court. 

Thereupon the following petition was pre- 
sented to the judge of the circuit court of 
Patrick county: "Your petitioners, Lee Reyn- 
olds and Burwell Reynolds, represent that 
there is now pending against them a criminal 
prosecution in the circuit court of Patrick, in 
which they are charged with the murder of 
one Aaron G. Shelton. Your petitioners are 
negroes, aged, respectively, seventeen and 

i [Reported by Hon. Robert W. Hughes. Dis- 
trict Judge, and here reprinted by permission.] 



nineteen; that the man whom tlrey are char- 
ged with having murdered was a white man. 
Your petitioners allege that the right secured 
to them by the law providing for the equal 
rights of citizens of the United States is de- 
nied to them in the judicial tribunal of the 
county of Patrick, of which county they are 
natives and citizens. They allege that by the 
laws of Virginia all male citizens, twenty-one 
years of age, and not over sixty, who are en- 
titled to vote and hold office under the con- 
stitution and laws of this state, shall be lia- 
ble to serve as jurors. This law allows the 
right as well as requires the duty of the race 
to which they belong to serve as jurors. Yet 
the grand jury who' made the indictment 
against them, as well as the venire summoned 
to try them, are exclusively composed of the 
white race. They have applied through their 
counsel to your honor, the judge of the said 
court, and also to the prosecuting attorney of 
said county, as well as to the feed counsel 
employed to assist in the prosecution, that a 
portion of the venire by which they are to be 
tried in the said circuit court of Patrick, 
should be at least in part composed of com- 
petent jurors of their own race and color. 
This right has been refused them. They allege 
that a strong prejudice exists in the com- 
munity of said county against them, inde- 
pendent of the merits of the case, and based 
solely upon the fact that your petitioners, the 
accused, are negroes, and the man whom they 
are charged with having murdered was a 
white man. From this fact alone they are 
satisfied that they cannot obtain an impartial 
trial before a jury composed exclusively of 
the white race. They further allege that their 
race have never been allowed the right to 
serve as jurors, either in civil or criminal 
cases in the county of Patrick in any case, 
civil or criminal, in which their race have 
ever been in any way interested up to the 
present time. Your petitioners, therefore, 
pray that the said prosecution may be re- 
moved to the next circuit court to be held for 
the United States for the Western district of 
Virginia in the town of Danville." 

This petition was sworn to according to 
law. The petition was denied. The accus- 
ed then of course went to trial before a jury 
composed of white jurors, they having elect- 
ed to be tried separately. Burwell R., the 
younger boy, was convicted of murder in the 
first degree. Upon a motion for a new trial, 
the verdict was promptly set aside without 
argument. Lee Reynolds was then put up- 
on trial, which resulted in a verdict of mur- 
der in the second degree, and sentenced to 
the state penitentiary for fifteen years. A 
motion was also made in this case for a new 
trial as contrary to law and evidence, which 
was overruled. His counsel asked and ob- 
tained a certificate of the facts from his hon- 
or, the judge. They were obtained in order 
to take the case of Lee by writ of error to 
the court of appeals of Virginia. The facts, 
however, were the same in both cases. 
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The facts certified are as follows: That 
Aaron 0. Shelton had become provoked, some 
time preceding the homicide, because a 
younger brother of his had been ducked by 
the children of a negro school, for hallooing 
"school-butter," of -which school Lee Reynolds 
was a member. His brother, Burwell Rey- 
nolds, who was jointly indicted with him, 
took an active part in the ducking. This oc- 
curred about two weeks before the homicide. 
On Tuesday morning preceding the homicide, 
Aaron C. Shelton passed the house in which 
the school was then in session, and hallooed 
"school-butter," and passed on to bis work 
undisturbed, about four hundred yards, to 
where he was to load his wagon with saw- 
logs, in which business he was at that time 
engaged. At recess of the school on the 
same day— the teacher having left the school 
in charge of one of the grown and advanced 
scholars— another brother of Aaron C. Shel- 
ton, probably thirteen years of age, approach- 
ed the schoolhouse at the distance of one hun- 
dred and fifty steps and hallooed "school- 
butter." The school children then pursued 
him until they arrived at where Aaron C. 
Shelton was standing in the road, with a 
stick in his hand; his uncle, Asa Tuggle, be- 
ing present. Some altercation took place be- 
tween Aaron C. Shelton and the school chil- 
dren, they retreating and he pursuing -with 
a rock and 'stick, stating that his brother 
had been ducked a short time before, and 
that he might pass there when he damn 
pleased and halloo "school-butter," and if he 
was ducked again he would shoot their heart- 
strings but, and if necessary, would follow 
them into the schoolhouse to do so, and if the 
teacher interfered he would shoot him. Nei- 
ther Burwell nor Lee Reynolds was present 
on this occasion, being engaged at that time 
at work on their father's farm. Shelton, 
however, approached a sister of Burwell and 
Lee Reynolds, shook a stick over her head, 
and asked who it was that called him a 
rogue? She said, "Nobody," and asked him 
what all this meant? He replied, one of 
your brothers ducked one of my little broth- 
ers some time ago. She said her brother did 
not duck his brother, but only patted a little 
water on his head. Shelton then said he 
would pat for him. Shelton then used abu- 
sive language to her, which the witness de- 
clined to repeat in court Mary Burwell, one 
of the witnesses for the defence, informed 
Burwell and Lee Reynolds that evening of 
the manner in which Aaron O. Shelton had 
abused their sister. Late in the evening of 
the same day, Aaron O. Shelton, returning 
home from work, found Burwell and Lee 
Reynolds trying to roll one of the saw-logs 
cut by his uncle, which he was going to car- 
ry to the sawmill, out of the road. A road 
had been cut by the uncle of Aaron 0. Shel- 
ton by which any one could pass around the 
logs. Shelton asked Burwell and Lee Rey- 
nolds what they were doing? They said 
they were going to roll the logs out of the 
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road. He cursed them, and told them if they 
did he would thrash them. Burwell and Lee 
Reynolds passed on around the logs after the 
threat, to the negro schoolhouse before men- 
tioned, which was on their way home, and 
then stopped. When Aaron C. Shelton ar- 
rived at that place, which was also on his 
way home, he found themj standing on the 
roadside with a stick and axe. They ad- 
dressed Shelton, and Lee Reynolds told him 
they were going back to the log at which he 
had just found them, the next morning, and 
were going to roll it out of the road, and if 
he, Shelton, interfered, they would shoot him, 
and if he ran, they would make their dogs 
catch him. This threat was denied by Bur- 
well Reynolds, who was introduced as a wit- 
ness. Green Shelton, the brother of Aaron 
O. Shelton, was the witness to this threat. 
Aaron C. Shelton passed the schoolhouse- 
Wednesday and Thursday' for the purpose of 
hauling the saw-logs which had been cut, 
without any further interference with the 
school. On Thursday, about 3 o'clock, he 
went to load a log on his wagon, which was 
lying in the road about a quarter of a mile 
from the log Burwell and Lee were trying to 
roll out of the road. When he got in sight 
of the log he intended loading, he saw Bur- 
well and Lee Reynolds standing within fif- 
teen steps of the log. They had been haul- 
ing corn from their father's farm, and were 
returning home by the usual road, and had 
driven their slide, -to which was attached a 
horse and an ox, outside of the road. As 
they came up to this point they found a log 
lying across the road; they passed around 
this log through a space made by Shelton 
in removing one of the saw-logs below the 
road, and stopped. When they were first 
seen by Shelton they could have seen Shel- 
ton at a distance of eighty yards in the road 
before he reached them, and could have 
heard him coming about two hundred yards. 
He came in a fast walk. The track was a 
single track, with a fence on one side, woods 
on the other, and two such vehicles could not 
pass each other without one giving the road. 
Burwell Reynolds, who was driving the slide, 
with a little loading on it, left the main 
track, and drew his slide out of the road 
down below, and with the head of the ox 
and horse turned in a direction nearly diag- 
onally -with the road. The wagon was found 
in the road exactly opposite the rear of the 
slide. Between the wagon and slide, direct- 
ly between the fore and hind wheels of the 
wagon, Lee Reynolds was found standing 
with a gun and stick. Shelton stopped his 
wagon about fourteen paces from the log 
which he intended loading. Shelton had 
hauled a log the day before and stopped his 
wagon at a position further from the log 
than he did this day. There was a log across 
the road when Shelton hauled the first log. 
He could have stopped at that point and 
loaded, or could have gone further and turn- 
ed around and then loaded. When Shelton 
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stopped Ms wagon he asked Lee what he was 
doing with that stick. There was a conflict 
of testimony as to whether he said he had 
a right to carry his stick, or whether he said, 
"If you will get down, God damn yon, I will 
show you." Shelton ordered him to drop the 
stick, and got out of his wagon. The testi- 
mony conflicts as to whether he dropped the 
stick, or whether Aaron C. Shelton took it 
from him. Shelton pursued him; and there 
was a conflict of testimony as to whether he 
attempted to draw the gun on Shelton or 
not, while he (Lee) was retreating and Shel- 
ton pursuing him. Shelton pursued him 
twelve or fifteen paces and struck him, 
knocking him over the log; and at that time 
Burwell Reynolds ran up and stabbed Shel- 
ton in the back with a large butcher-knife, 
which had been used for a tobacco-knife. It 
was further proven that Lee Reynolds was 
found immediately afterwards about fifty 
yards from the place of the homicide in the 
woods with his gun cocked. Burwell fled 
the country; Lee did not. It was further 
proven that Aaron C. Shelton was a young 
man twenty-two years of age, of extraor- 
-dinary physical development, weighing one 
hundred and sixty pounds. Lee and Burwell, 
-colored boys, respectively eighteen and nine- 
teen years of age. It was further proven 
that Burwell and Lee were in the habit of 
carrying the gun, but not the stick and knife; 
and that Burwell left his place of business 
to see what he could pick up, and got the 
knife off the tier in the barn, the barn being 
two hundred yards from his residence. 
Such were the facts as certified by the judge 
at the April term, 1878. 

At the trial, at the special term, 28th of 
October, 1878, the same testimony substan- 
tially as above stated, was adduced. The 
only variance was in substance this: That 
on Wednesday, Aaron C. Shelton received 
a message purporting to come from Lee 
Reynolds, saying that he intended to move 
that log, and that he had his gun with him, 
and if he (Shelton) interfered with him he 
would shoot him. On "Wednesday morning, 
the day after the difficulty at the schoolhouse, 
the prisoners went back to their farm; and 
on their way they were informed by Asa Tug- 
gle, the uncle of the deceased, that Aaron O. 
Shelton told him (Tuggle) to tell them that if 
he, Shelton, caught them on that road, he 
would beat them. They received the same 
warning from the same source on Thursday 
morning. They went on to their farm along 
the said road, finished their work, and about 
3 o'clock p. m. were returning on the same 
road, Burwell driving the slide with some lit- 
tle loading on it; Lee was walking in front 
with a gun and stick in his hand. They came 
to a tree across the road, which had been 
cut by the said Asa Tuggle, after they (the 
prisoners) had gone down in the morning to 
their farm; it was cut in two saw-logs; the 
second, cut had been hauled away; there was 
one across the road. The prisoners moved 



the log out of the road to pass with their 
slide. While in the act of moving the log, 
Asa Tuggle, who cut the log across the road, 
and was engaged for that purpose by the de- 
ceased, said: "Now, boys, you have moved 
that log, and you must take the result." Bur- 
well drove on up the road, which was a single 
track, about fifteen paces, turned short around 
the tree into the bushes out of the road. The 
deceased drove his wagon up opposite the 
rear of the slide in the only track a wagon 
could have passed, and stopped at least five 
or ten paces before it was necessary to have 
stopped in order to load his log, but had stop- 
ped further from the log on the day before, 
and the slide could have passed out behind 
the wagon after it stopped. There was a con- 
flict of testimony at this point as to how the 
difficulty occurred. Whether Lee Reynolds 
drew the stick upon the deceased, or wheth- 
er the deceased ordered him to drop it, but 
that the deceased did get the stick into his 
possession, and that Lee Reynolds backed and 
the deceased followed him in a scuffle over 
the gun for fifteen paces, until the prisoner 
got to the log. Then Shelton struck him with 
the stick and knocked him over the log. At 
this moment Burwell Reynolds, who was with 
the slide, came up from the rear and stabbed 
Shelton in the back with a large tobacco- 
knife. It was proven that it was eighty yards 
from the slide to where Shelton was first seen 
with his wagon by the prisoner, and that the 
slide could have passed the wagon at another 
and better place in that distance. The case 
was taken to the court of appeals upon these 
facts. There was no hesitation in granting 
Lee Reynolds a new trial. I am certain that 
Attorney General Field approved of the de- 
cision of that court At the November term, 
1878, both cases came up again for trial. Be- 
fore the trial of either of the prisoners the 
following order was entered upon their mo- 
tion: 

Commonwealth v. Lee and Burwell Rey- 
nolds: Indictment for Murder. The prison- 
ers, Lee and Burwell Reynolds, before the 
impanelling of the jury for their trial at this 
term, charged with the murder of Aaron C. 
Shelton, moved the court to remove said 
prosecution to the next term of the United 
States circuit court to be held in Danville, 
Virginia, upon the ground set forth in their 
petition, filed and presented at the April term, 
1878, of this court, which motion was again 
overruled and the prayer of the petitioners 
refused. They were again tried before ex- 
clusively white juries, having elected to be 
tried separately. There was a "hung jury" 
in the case of Burwell Reynolds, eleven for 
murder in the first degree, one dissenting. 
In the case of Lee Reynolds, a verdict for 
murder in the second degree and sentence to 
confinement in the state prison for eighteen 
years instead of fifteen, as on first trial. A 
motion was made for a new trial in this case 
and overruled. The facts proven were certi- 
fied, but with no very material difference 
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from those in the first case. The facts are in- 
corporated in the statement given above. 
The cases ended here in the state courts, ex- 
cept the sentence of the court, directing the 
sheriff to take Lee Reynolds to the state pris- 
on, to be there confined for the term of eight- 
een years. An application was then made in 
the ordinary form to Judge Hives, district 
judge of the Western district of Virginia, by 
petition, for a writ of habeas corpus, and the 
same was obtained and heard at Danville, at 
the November term, 1878, and the prisoners, 
by his writ, taken from the jail of Patrick 
county by the United States marshal, by him 
to be held in custody to be tried in the United 
States circuit court for the offence with which 
they stood charged in the state court, but to 
be tried by a mixed venire of both white and 
black. 

The following is the opinion delivered by 
the judge on the questions of law raised by 
the petition for the writ: 

RIVES, District Judge. I am aware that 
this application presents questions of novelty, 
gravity, and delicacj. The law on which it is 
founded is not familiar to the bar generally, 
and far less so to the public at large. Hence 
any action under it is liable to be misunder- 
stood and misrepresented; and thus to give 
rise to undue excitement, disquiet, and popu- 
lar disturbance. This particular enactment 
has not been authoritatively construed; though 
some light is thrown upon it by decisions of 
the. supreme court upon kindred parts of the 
same general legislation for the enforcement 
of civil rights under the late amendments of 
the constitution. Anything like a conflict of 
jurisdiction between the state and federal 
courts 'ought to be avoided whenever it is 
possible; and it is to be presumed that each 
respective set of tribunals will be animated 
by an equal and common desire to obviate all 
such interference. Both judicatories are 
alike subjected by article 6 of the constitu- 
tion of the United States to that constitution 
and the laws of congress made in pursuance 
thereof, and it is expressly added that "the 
judges in every state shall be bound thereby, 
anything in the constitution or laws of the 
state to the contrary notwithstanding." Even 
where unavoidable, such conflict is act to 
disturb the harmony and interrupt the peace- 
ful action of the two governments; to shock 
the just sensibility and excite unduly the ap- 
prehensions of the public. In the considera- 
tion, therefore, of this case, I felt" I would 
best consult my own peace and the popular 
repose if I could find the means thereby of 
reconciling my duty with a denial of this peti- 
tion. But, of course, paramount to such con- 
siderations was my wish and determination 
alike to execute the laws of congress in be- 
half even of the humblest, so as to insure the 
equal protection of all citizens as guaranteed 
by the 14th amendment of the constitution. 
It is not necessary to state such facts of this 
. application as are necessary to the presenta- 
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tion and clear understanding of the question 
I am to decide. The immediate and last peti- 
tion here is for a habeas corpus; upon ex- 
amining the record upon which it is predi- 
cated, it will be seen that the parties present- 
ed their petitions to the state court before a 
trial of their cases for the removal of them 
to this court. Before doing so, however, their 
counsel asked of the state judge to so recon- 
struct the jury as to place some of their race 
and color, qualified according to the laws of 
the state, upon the venire, on the ground that 
they could not expect an impartial trial by a 
jury wholly alien to them in race and color. 
They were denied this right, and in conse- 
quence thereof, and upon the allegation of 
this denial of the equal protection of the laws, 
they then submitted to the state court their 
petition for removal, and now, on the first 
day of this term, filed the same in this court, 
asking the cause to be docketed here. 

Taking the whole case together, I regard it 
as a petition for removal which necessarily 
leads to the remedy by habeas corpus, which 
they invoked by the more recent petition sub- 
mitted to me in vacation, the hearing of 
which I adjourned to this term. After trial 
and sentence of one of the petitioners, on the 
mere statement thereof, it would seem the 
period had passed for removal. In the case 
of The Justices v. Murry, 9 "Wall. [76 U. S.] 
274, it was properly held that the fifth section 
of the act of congress of March 3, 1S63 [12 
Stat. 756], allowing a removal by writ of er- 
ror and other process to the circuit court with- 
in six months after rendition of judgment, 
was unconstitutional because contrary to the 
seventh amendment of the constitution of the 
United States, declaring that 'no fact tried by 
a jury shall be otherwise re-examined in any 
court of the United States than according to 
the rules of the common law. This decision 
was rendered in December, 1S69. The act 
passed April 9, 1866 [14 Stat. 27], entitled 
"An act to protect all persons in the United 
States in their civil rights, and furnish the 
means of their protection," provided for re- 
movals of causes to federal courts in compli- 
ance with this act thus subsequently pro- 
nounced unconstitutional in this particular. 
Hence, as the law now stands, the petition 
must be filed in the state court before the 
trial or final hearing. This was done in this 
case, but the court overruled the petition and 
proceeded to the trial, notwithstanding the 
explicit declaration in section 641, that "upon 
the filing of such petition all further proceed- 
ings in the state courts shall cease and shall 
not be resumed except as hereinafter provid- 
ed." What effect if any shall be given to a 
trial thus had may be best determined by the 
language and reason of the law. I therefore 
quote the two sections, 641, 642, omitting 
therefrom only the terms embracing the ease 
of officers, civil or military, or other persons, 
for any arrest or imprisonment or other 
trespasses or wrongs made or committed by 
virtue of and under color of authority de- 
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rived from any law providing for equal rights 
as aforesaid. By this omission the applica- 
tion of the law to the case at bar will be 
more clearly and compactly seen. For future 
comments it is proper to give the two sections, 
with this disembarrassment of other matter, 
at length and verbatim. 

Section 041, Rev. St. U. S. (Ed. 1878) p. 115: 
"When any civil or criminal prosecution is 
commenced, in any state court for any cause 
whatever, against any person, who is denied 
or cannot enforce in the judicial tribunals of 
the state, or in the part of the state where 
such suit is prosecuted, any right secured to 
him by any law providing for the equal 
rights of all citizens or of all persons with- 
in the jurisdiction of the United States; 
* * * such suit or prosecution may, upon 
the petition of such defendant, filed in the 
said state court at any time before the trial 
or final hearing of said cause, stating the 
facts and verified by affidavit, be removed for 
trial into the next circuit court to be held in 
the district where it is pending. Upon the 
filing of said petition, all further proceedings 
in the state courts shall cease, and shall not 
be resumed except as hereafter provided. 
But all bail and other security given in such 
suit or prosecution shall continue in like 
force and effect as if the same had proceeded 
to final judgment and execution in the state 
court It shall be the duty of the clerk of 
the state court to furnish such defendant 
petitioning for a removal copies of said 
process against him, and of all pleadings, 
depositions, testimony and other proceed- 
ings in the case. If such copies are filed 
by said petitioner in the cireuit court on the 
first day of its session the cause shall pro- 
ceed therein in the same manner as if it had 
been brought there by original process, and 
if the said clerk refuses or neglects to fur- 
nish such copies, the petitioner may there- 
upon docket the same in the cireuit court, 
and the said court shall then have jurisdic- 
tion therein, and may upon proof of such re- 
fusal or neglect of said clerk, and upon rea- 
sonable notice to the plaintiff, require the 
plaintiff to file a declaration, petition, or 
complaint in the cause, and in case of his 
default may order a nonsuit and dismiss the 
case at the cost of the plaintiff, and such 
dismissal shall be a bar to any further suit 
touching the matter in controversy. But if 
without such refusal or neglect of said clerk 
to furnish such copies, and proof thereof, 
the petitioner for removal fails to file copies 
in the circuit court, as herein provided, a 
certificate under the seal of the circuit court, 
stating such failure, shall be given, and up- 
on the production thereof in said state court 
the cause shall proceed therein as if no peti- 
tion for a removal had been filed." 

Section 642, p. 11G: "When all the acts 
neeessary for the removal of any suit or 
prosecution as provided in the preceding sec- 
tion have been performed, and the defend- 
ant petitioning for such removal is in actual 



custody on process issued by said state court, 
it shall be the duty of the clerk of said cir- 
cuit court to issue a writ of habeas corpus 
cum causa, and of the marshal by virtue of 
sueh writ to take the body of the defendant 
in his custody, to be dealt with in said circuit 
court according to law, and the orders of 
said court, or in vacation, of any judge 
thereof; and the marshal shall file with or 
deliver to the cleric of said state court a du- 
plicate copy of said writ." 

The only warrant for these enactments is 
to be found, if at all, in article 14 of the late 
amendments to the constitution. If they do 
not come within the designation by section 
5 of this article of "legislation appropriate to 
the enforcement of the provisions of this ar- 
ticle," then they are reprobated as void un- 
der the decisions of the supreme court in the 
cases of U. S. v. Reese, 92 U. S. 214, and U. 
S. v. Oruikshank, Id. 542. Let us, therefore, 
explore the language and scope of the first 
section of this article. It is as follows; 
"Any persons, born or naturalized within the 
United States, and subject to the jurisdiction 
thereof, are citizens of the United States and 
of the state wherein they reside. No state 
shall make and enforce any law which shall 
abridge the privileges or immunities of citi- 
zens of the United States, nor shall any state 
deprive any person of life, liberty, or prop- 
erty without due process of law, nor deny to 
any person within its jurisdiction the equal 
protection of the law." 

It is conceded that this inhibition applies 
exclusively to the state. B*ut that term pre- 
sents a complex idea, A state is a sort of 
trinity; it exists, acts, and speaks in three 
capacities: legislative, executive, and judi- 
cial. "What is forbidden to it in one capacit-y 
is forbidden to it in each and all. It may 
not infringe this article by legislation, but 
it may equally do so by its courts or its ex- 
ecutive authorities. Hence, it seems to me, 
it is in strict pursuance of this article to 
base the intervention of the federal courts 
on the inability to enforce in the judicial 
tribunals of the state or in some part thereof 
the equal civil rights secured by this article. 
The mischief is the same whether the depri- 
vation proceeds from the law, the courts, or 
the executive. It is equally attributable to 
the state. The laws of the state may be all 
conformable to the. requirements of this arti- 
cle, but its infraction may rest with the 
courts or executive authorities of the coun- 
ties. The amendment, to be potential and 
attain its end, should be enforced, as these 
enactments purport, by providing a remedy 
for the dereliction, in whatever quarter it 
may appear. Hence, to find a casus for the 
application of this law of federal interven- 
tion under the theory of this article, we are 
not restricted to the action of the legislature 
alone; it clearly contemplates the failure of 
executive or judicial remedies for the en- 
forcement of these equal civil rights. But it 
is objected that this article is silent as to 
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the right or mode of trial of colored persons 
accused of state offences. A constitutional 
provision is necessarily general and never de- 
scends to detail. It merely ordains e'quality 
of rights and protection to all. In the time 
of slavery, these persons were not entitled 
to trial by jury; they were tried by a court 
of five justices. Will it be pretended that 
that mode of trial could now be reconciled 
to this amendment because silent on this 
point? It is sufficient to answer that it guar- 
antees to them the equal protection of the 
laws, which obviously includes the same 
mode of trial and the same measure of pun- 
ishment. In the same mere technical spirit 
it is said there is nothing in this article giving 
colored persons, or indicating for their trial, 
mixed juries. But inasmuch as a major 
proposition in logic includes the minor prem- 
ise, this equal protection can only be had in 
criminal trials through juries composed of 
the same persons, and constituted in the 
same mode as well for negroes as for whites. 
If a. mixed jury -is allowable by the state law 
in all cases, for a stronger reason is it right 
and permissible for a trial of a negro. In 
the latter case a white panel cannot be im- 
puted to chance; it must be taken as the re- 
sult of design in derogation of his right to a 
fair jury for his trial. The state law is not 
in fault here. Under it all voters are com- 
petent jurors, the selection devolving on the 
■county judge; so that no discrimination is 
made by it on account of color or race. I 
have endeavored to follow as closely as prac- 
ticable this state law in the selection of my 
juries at this bar. What would be thought 
or said of me if I, against remonstrance, im- 
panelled negroes exclusively to try white 
men for offences; and yet the same anomaly 
and injustice exists in trying negroes by ju- 
ries of white men alone. The state law, as 
well as this amendment, guarantees to this 
lately enfranchised class the same sort of 
juries for their trial as should reasonably 
follow from the deliberate omission in the 
law of any discrimination on account of 
•color or race. The demand, therefore, to re- 
construct the venire under the direction of 
the presiding judge, so as to allow some rep- 
resentation of the prisoner's race upon it 
was, as it seems to me, in conformity with 
the law of the state, and a just concession to 
the spirit of this amendment, I see nothing 
in the state law to forbid it. On the con- 
trary, ample discretion to that end is reposed 
with the judge by Code Va. c. 158, p. 1062, 
3§ 16, 17. The question recurs: Was not its 
denial under the circumstances a denial to 
the prisoner of the equal protection of the 
la,ws? It is greatly to-be deplored that no 
uniform practice obtains in this regard 
throughout the commonwealth though the 
law is the same everywhere. I am inform- 
ed that the judge of this county invariably 
gives the accused, when colored, the benefit 
of a mixed jury; and that it is believed that 
no harm has ever resulted from it, or any 
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failure of punitive justice. The same, I am 
told, is the practice in other counties of the 
commonwealth; and, I trust, one of the ef- 
fects of the agitation of this question will be 
to extend it If this should become general 
or be required by law, all pretence for fed- 
eral interference would be removed; and the 
law and practice would conform in leading 
to the just enforcement of equal civil rights 
to- all colors and races. If negroes were to 
be tried by former slaveholders, once allied 
to them by interest, affection, and sympa- 
thy, the danger might not be great; but if 
these people are to depend for their lives, 
liberty, and property on the white men who 
never knew, or felt these ties, I regret to say 
they are without the guarantees enjoyed by 
others from the jury trial secured by article 
6 of the amendments to the constitution. 

From this comparison of the law of con- 
gress with this amendment, I am constrain- 
ed to conclude that the former strictly pur- 
sues the latter, is in conformity thereto, and 
therefore constitutional. Had I come to a 
different conclusion I should have felt bound 
to disregard these enactments. True, I 
should have felt all the delicacy becoming 
an inferior judge in pronouncing a law of 
congress unconstitutional; but I should not 
have shrunk from the responsibility of doing 
so if, on mature reflection, I should have 
come to that conclusion. It is a well-settled 
doctrine, even in courts of the last resort, 
that a law is not to be lightly pronounced 
unconstitutional; and never in a case of 
doubt. The reasonable presumption is in 
favor of its constitutionality. But it is be- 
cause I believe the constitution and the law 
both require it of me, I grant the relief 
sought of me; surely not under the ridicu- 
lous idea that I have any jurisdiction over 
state crimes or any authority to prosecute 
them; but merely to secure for the petition- . 
ers here the equal protection of the laws of 
the state as guaranteed by the fourteenth 
amendment and the law in pursuance there- 
of. No one can be more sensible than I am 
of the anomaly of trying these cases at my 
bar; I have nothing to say of the wisdom, 
the expediency, or fitness of this legislation; 
the least I can say is that it gives an anom- 
alous jurisdiction to this court, not easily 
understood or reconcilable with past prac- 
tices, but It is sufficient for me to be con- 
vinced that I am thus directed by congress 
in legislation, which they have deemed ap- 
propriate to the enforcement of this funda- 
mental part of its reconstruction policy. Nor 
do I see how any mind conceding the con- 
stitutionality of these enactments can arrive 
at any other conclusion than the absolute 
right of the parties under the terms of the 
law to this relief. It ought to be observed 
that the trial had in one of these cases was 
in plain defiance of the law which directed 
all further proceedings to cease on the filing 
of the petition. That trial must, therefore, 
go for nothing in this case if I am to be gov- 
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erned by the plain terms of these enact- 
ments. The law left nothing to the discre- 
tion of the state judge, save the implied dis- 
cretion to deny the petition; but such denial 
was to avail nothing; the case was thereby 
arrested, and the question remitted to this 
court at its first session thereafter. I pre- 
sume as the county of Patrick is annexed 
by the ruling of this court to the court held 
at this place, this term may well be regard- 
ed as the first after the filing of these peti- 
tions. This is the next circuit court in the 
terms of the law held for this part of the 
district where parties reside, and whence 
witnesses are to be summoned. 

I have treated this exclusively as a ques- 
tion of removal, and not as application for 
a habeas corpus, as I have already premised. 
I take no note of the allegation of petition- 
ers that they believe and declare they can- 
not get a fair trial in the state court; that 
is alien to the merits of their application, 
and has no rightful place here. Their relief 
and the removal they seek can alone be pred- 
icated of some obstruction to their impartial 
trial arising out of the action of the court, 
and the selection of a jury with reference, 
whether designed or not, to color and race. 
In case of federal officers, indicted in the 
state courts for state offences, I have under 
this law exercised the same jurisdiction with- 
out objection from any quarter. 

If there shall be found on inquiry a want 
of uniformity, or even semblance of injustice 
in the practice of the judges or courts in the 
particular I have named, it is fair to presume 
it will be rectified in time to avoid this un- 
seemly collision and anomalous interference 
with the trial of state offences. If there be 
anything unfair and repulsive to the in- 
stincts of justice, and in conflict with all our 
notions of jury trial in trying negroes exclu- 
sively by white men, wholly alien to them 
in interest and feeling, it admits of speedy 
redress by the state. I can conceive of no 
stronger motive on the grounds of humanity 
and practical statesmanship than that which 
now exists with the state, who enjoys the 
fruits of her restoration to the Union by vir- 
tue of her formal ratification of this amend- 
ment, to observe on her part in all the de- 
partments of her service, scrupulously, both 
in spirit and in deed, its requirements, and 
■to guard and protect beyond all unfriendly 
cavil the civil rights of this humble class of 
its useful laborers. We must feel that when 
the state does its full duty under this amend- 
ment there can no longer be a possibility 
of the interference which offends her dignity 
and arouses her indignation. Her 'own inde- 
pendent sense of justice will have righted 
the wrong, and all this conflict will cease for 
the future. But without resting on such 
speculations, but expressing them with en- 
tire deference to my state and its courts, I 
am constrained by my interpretation of the 
law and constitution to enter the following 
order: 



At the circuit court for the Western dis- 
trict of Virginia, held at Danville, on the- 
13th day of November, 1878, Burwell and 
Lee Reynolds, by their counsel, submitted 
to the court a petition by them presented to 
the judge of the circuit court for the county 
of Patrick for the removal of the prosecu- 
tions against them into this court, which pe- 
tition is a part of the record which said peti- 
tioners have procured of the clerk of said 
circuit court of Patrick, and now offer to file- 
in this court, praying that said prosecutions 
may be here docketed, and proceeded with 
here. The court being of opinion that said 
petitioners have been denied such a trial as 
is secured to them by the laws of this state- 
by competent jurors, without distinction of 
race or color, doth direct said causes, upon 
the petition aforesaid, to be docketed in this 
court for trial; and the clerk is hereby au- 
thorized to issue forthwith a writ of hab ens- 
corpus cum causa to the marshal of this dis- 
trict to take the bodies of said defendants 
into his custody, to be dealt with according 
to law and the order of this- court; and that 
the clerk of this court in the vacation there- 
of direct to the said marshal a writ of venire 
facias for twenty-five jurors, qualified as 
such by the laws of this state, without the 
distinction of race or color, to attend on the 
first day of next term for the trial of said 
cases at the bar of this court. 

NOTE. By order of the general assemblv of 
Virginia, the attorney general of the state, 
James G-. Field, filed a petition in the supreme 
court of the United States, praying for a writ 
of mandamus upon Judge Rives, directing him 
to remand these two prisoners to the sheriff of 
Patrick. [The writ was awarded. 100 U. S. 
olo»J 
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In re REYNOLDS. 
[Buffalo Daily Courier, July 27, 1867.] 
District Court, N. D. New York. June 29, 1867. 
Jurisdiction of State Courts on Habeas Cor- 
pus—Prisoner Held by United States Offi- 
cers — Res Judicata — Jurisdiction of Courts- 
Martial— Nature of Habeas Corpus Proceed- 
ings— Competence of Prisoner as Witness. 
. [1. State courts have jurisdiction not only to 
issue a writ of habeas corpus for the purpose of 
inquiring into the cause of detention, where one 
is claimed to he held under authority of the 
United States, but that jurisdiction is "not oust- 
ed upon the making of a return alleging that 
such is the fact (as where an army officer re- 
turns that the prisoner is held as a deserter from 
the army); and if the return is traversed the 
court may proceed to inquire into the truth of 
the facts alleged, and may discharge the prison- 
er if it appears that he is illegally held. Ex- 
plaining Ableman v. Booth, 21 How. (62 U. S.> 
506.] 

[2. The decision of a state court, remanding 
the prisoner, in habeas corpus proceedings, is 
no bar to the subsequent issuance of a writ of 
habeas corpus by a federal court, nor to a full 
investigation by the latter court of the cause of 
detention.] 

[Cited in Re Farrand, Case No. 4,678.] 

[3. Upon a writ of habeas corpus from a civil 
court to an officer of the United States armv, 
where his return shows that the prisoner is 
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held for trial by a court-martial for desertion 
from the army, the court is not thereby pre- 
cluded from further investigation, and, if the 
return is denied, may inquire into the matter 
of the enlistment of the prisoner; and if it ap- 
pear that he never, in fact, was enlisted in the 
armv, he will be discharged. Distinguishing 
Wilbur v. Grace, 12 Johns. 68, and Com. v. 
Gamble, 11 Serg. & E. 93.] 

[4. A proceeding by writ of habeas corpus is 
not a criminal proceeding, but is a "civil action." 
within the meaning of the proviso to the sun- 
dry civil appropriation bill of July 2, 1864, 
which declares that no person shall be excluded 
from testifying in a civil action because he is 
a party thereto; and hence the prisoner is com- 
petent to testify in his own behalf.] 

[In the matter of William Reynolds, on 
habeas corpus.] 

H. Gardner and S. B. Church, for peti- 
tioner. 

Lieut. Asa B. Gardner and William Dors- 
heimer, U. S. Atty., for respondent 

HALL, District Judge. On Saturday, the 
lGth of March last, a writ of habeas corpus 
was allowed in this case, returnable at the 
stated session of this court held at TJtica on 
Tuesday, the 19th of that month. At that 
term a return was made by Capt G. W. 
Walker, United States army, setting forth, 
in substance (among other things), that the 
petitioner was a regularly enlisted soldier in 
the army of the United States, and was held 
to service therein by virtue of such enlist- 
ment, and that while so held he deserted the 
service of the United States, "thus commit- 
ting an offense against the laws of the United 
States, which crime, under said laws, is cog- 
nizable exclusively by a court of the United 
States of competent jurisdiction, denom- 
inated a 'general court-martial.'" The re- 
turn also set forth the arrest of the petitioner, 
as an alleged deserter, in consequence of the 
evidence contained in an affidavit made by 
one James Riley (a copy of which was an- 
nexed to the return) and in a descriptive list 
furnished by the military authorities. The 
most material statements of such affidavit 
and descriptive list will be hereafter more 
particularly set forth. The return also set 
forth the making of a military order for the 
petitioner's transportation to Fort Columbus, 
in New York Harbor; that afterwards, and 
just before he was placed on the cars, under 
that order, a writ of habeas corpus was al- 
lowed by the Hon. Geo. E. Lamont, county 
judge of Niagara Co,, and was served upon 
the respondent; and that, after a full and 
fair hearing before said judge, the petitioner 
was remanded to the custody of the military 
authorities. The return, as originally drawn, 
concluded as follows: "This respondent fur- 
ther claims that this matter should be ad- 
judged res adjudicata, and the habeas cor- 
pus dismissed, as no new matter has arisen 
subsequently to the prior adjudication which 
can in any way affect this question; and 
that no new state of facts between the par- 
ties has arisen subsequently to the prior ad- 
judication." By an addition to this return, 

20FED.CAS. — 38 
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the proceedings before Judge Lamont were 
presented and referred to as a part of the re- 
turn, .and "as containing all the matter set 
forth and the evidence adduced by the peti- 
tioner and respondent" The return was im- 
mediately traversed, and petitioner alleged 
(among other things) that he was not a reg- 
ularly enlisted soldier in the army of the 
United States, and that he was not held or 
bound to serve therein by virtue of any such 
enlistment, and that he had not deserted from 
the army; that on the hearing before Judge 
Lamont the counsel for said Walker, or for 
the United States, objected to the hearing of 
the case, or to the said judge inquiring into 
the cause of the arrest, on the grounds that 
he had no jurisdiction to do so, for the rea- 
son that said Walker had returned that he 
held the petitioner under the laws of the 
United States. The petitioner, by his trav- 
erse, also insisted that Judge Lamont had 
no jurisdiction of the case heard before him; 
both parties thus taking, in this court, in re- 
spect to that question, positions directly op- 
posed to those they occupied before Judge 
Lamont. Both the return and traverse con- 
tained many other allegations not necessary 
to be considered in the decision of the case as 
finally presented. 

After a brief argument it was announced: 
by the court that its opinion then was that 
Judge Lamont had jurisdiction of the pro- 
ceedings before him upon habeas corpus,, 
and that (conceding his jurisdiction) such pro- 
ceedings, and his decision thereon, were no- 
bar to proceedings by habeas corpus in this 
court It was, however, intimated that these 
questions would be reserved for further con- 
sideration, and that they might be again dis- 
cussed by the counsel when the case was- 
argued upon the merits. The petitioner, be- 
ing present with his witnesses, and in cus- 
tody, pressed for an immediate trial; but 
the counsel for the government stating that, 
in case the proceedings before Judge Lamont 
were not held to bar the petitioner's right to. 
proceed in this court, he desired time to pro- 
cure witnesses to show that the petitioner- 
was an enlisted soldier, and to establish his; 
identity as the person who enlisted under 
the name of William Sloan, and also stating 
that some of such witnesses were at Little 
Rock, in Arkansas, where the company to 
which the petitioner belonged was then sta- 
tioned, it was determined to postpone the 
hearing of the case until the present term. 
And it was announced that the questions of 
res adjudicata and of the jurisdiction of 
Judge Lamont would be examined by the 
judge of this court in vacation. The question 
in regard to the effect of the prior adjudica- 
tion was supposed to involve the examina- 
tion of the question of jurisdiction, for it 
was not contemplated that it would be con- 
tended that the decision of a tribunal which 
would have no jurisdiction of the questions 
in controversy could be interposed as an ef- 
fectual bar to an inquiry into the merits of 
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the ease before another court of competent 
jurisdiction. It was well understood that 
the question of the jurisdiction of state courts 
and judges, in cases like the present, had 
been frequently denied, and that there was 
a conflict of authority upon the question. 
The knowledge of this conflict, and the fact 
that I had theretofore examined and noted 
most of the earlier decisions upon this im- 
portant question, induced me. at the March 
term, to promise to examine it further during 
the vacation; and, having redeemed that 
promise, I shall now state the result of my 
examination, notwithstanding the fact that, 
some five or six days before the commence- 
ment of the present May term, I received 
from the counsel who, at the last term, in- 
sisted that the proceedings before Judge La- 
mont were a legal bar to the proceedings 
commenced in this court, an elaborate brief 
in favor of the position then sought to be 
maintained by his opponent,— that state courts 
and judges had no jurisdiction in cases like 
that before Judge Lamont I deem it proper 
and expedient to do so, because the question 
is one that will often arise, and it will prob- 
ably save future labor if I now state what 
will be deemed the law of this court until 
it is overruled by higher authority. And I 
am not the less inclined to take this course 
because I am unwilling that nearly all the 
labor of disposing of this class of eases, in a 
judicial district containing nearly two mil- 
lion and a quarter of people, should be un- 
necessarily and improperly cast upon the 
judge of this court, while his other judicial 
duties require more labor than any single 
judge should be required to perform. 

The question of jurisdiction was considered 
open to discussion for several years after the 
adoption of the federal constitution, very 
few eases having arisen in which it became 
necessary to decide it; but for nearly thirty- 
five years, prior to 1859, it had, I think, been 
considered definitely settled in favor of the 
jurisdiction of state courts and judges. The 
question will therefore be considered as one 
depending upon the authority of decided 
cases, more than upon any argument now to 
be advanced; and I shall not attempt to re- 
peat the arguments by which the doctrines 
of decided cases have been sustained. 

The position taken by the learned counsel 
for the government in his brief, furnished 
just before the commencement of this term, 
is stated in his fourth point, in this language: 
"Judges of the state courts have no power 
to issue a writ of habeas corpus, or to con- 
tinue proceedings under it when issued, in 
cases of commitment or detainer under the 
authority of the United States." Under this 
point he cites twenty-eight different cases 
or authorities, which I shall presently con- 
sider, but, before doing so, it is proper to 
say that the question is not whether a state 
judge shall issue the writ when it appears 
upon the application for its allowance that 
the petitioner is in fact lawfully committed 



or detained under the authority of the Unit- 
ed States, or shall proceed under the writ, 
and order the petitioner's discharge, after 
it is admitted or proved that the party is 
so committed or detained; but whether the 
judge can entertain jurisdiction to inquire 
into, and require proof of, the authority of 
a party detaining the petitioner under color 
or pretense of the authority of the United 
States, and can order the discharge if the 
imprisonment and detention be unlawful. If 
the petitioner be in fact lawfully detained 
under the authority of the United States,— 
that is, under the laws of the United States, 
for "ours is a government of laws, not of 
men," — then neither state courts or state 
judges, nor the courts or judges of the 
United States, should discharge him on ha- 
beas corpus, except upon bail in cases where 
such court or judge is authorized to bail the 
prisoner. Before discussing the authorities 
above referred to, I shall copy the statement 
of them, as made in the printed matter of 
the brief furnished; and, not having suffi- 
cient time to reduce this opinion to a more 
orderly method, I shall remark upon these 
cases, and refer to other cases, very much in 
the order in which they appear upon my 
notes made at the time I had them under 
consideration. I extract the citations in sup- 
port of the position above stated, or, rather, 
in support of the position that Judge La- 
mont had no jurisdiction, as they are found 
in the brief, as follows: (1) In re Husted 
(U. S. Army, in 1799; decision by Chief 
Justice Lansing; N. Y. Sup. Ct.) 1 Johns. 
Cas. 136. (2) In re Roberts (U. S. Navy, in 
1809; opinion by Chief Justice Nicholson; 
Md. Sup. CL) 2 Hall, Law J. 192. (3) In re 
Ferguson (thirteenth U. S. infantry; in N. 
Y. Sup. Ct. full bench 1812; opinion by Chief 
Justice James Kent) 9 Johns. 239. (4) In re 
Sims (in 1850; opinion by Chief Justice 
Shaw; Mass. Sup. Ct.) T Cush. 285. (5) 
State v. Zulieh (second regiment of District 
of Columbia volunteers 1862. In re Private 
Frederick Kniesch, Jr., a minor under 18, 
enlisted without consent, and held as a de- 
serter; opinion by Judge E. D. Ogden; N. J. 
Sup. Ct) 5 Dutch. [29 N. J. Law] 409. (6) 
State of New Jersey v. Assistant Surgeon 
John L. Janeway, U. S. Army, on habeas 
corpus to discharge Private Michael J. Welch, 
a minor in fourteenth New York volunteers, 
for illegal enlistment; opinion by Judge Og- 
den, N. J. Sup. Ct., after consultation with 
associated judges at Trenton [unreported]. 
(7) In re Spangler (in 1863; in Mich. Sup. 
Ct.; concurrent opinions by Chief Justice 
Martin and Judges Christiancy, Campbell, 
and Manning) [11 Mich. 298]. (8) In re Hop- 
son, New York volunteers (1863; opinion by 
Justice Bacon; N. Y. Sup. Ct.) 40 Barb. 
34. (9) In re Jordan (thirteenth New York 
volunteers, artillery; 1863; opinion by Just- 
ice E. D. Smith; N. Y. Sup. Ct.) 2 Am. 
Law Reg. (N. S.) 749. (10) In re Kiernan (a 
general service recruit, U. S. Army; in N. 
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T. Sup. Ct, First Judicial Dist; Oct 24, 1866; 
before Justice Barnard) [unreported]. (11) In 
re Clarke (a general service recruit, U. S. 
Army; N. T. Sup. Ct, First Judicial Dist; 
■Oct 31 1866; before Justice Barnard) [unre- 
ported]. (12) In re Kent (general service re- 
cruit, TT. S. Army; First Judicial Dist.; opin- 
ion by Justice Barnard; Nov. 1, 1866) [unre- 
ported]. (13) In re McLaughlin (general 
service recruit, IT. S. Army; in Ct Gen. Sess., 
•city and county of New York; decision by 
Hon. A. D. Russell, City Judge; Dec. 1, 1866) 
[unreported]. (14) Ex parte Rhodes (1819; 
opinion by Judge Cheeves.; S. C. Sup. Ct.) 
12 Niles' Reg. 264, and 2 Wheeler, Cr. Cas. 
559. (15) In re Sauls (a minor 16 years old; 
on habeas corpus; in recorder's court, Char- 
leston, S. C.) Teported in Charleston Courier, 
Oct 20, 1862. (16) In re Reynolds, alias 
Sloan, (a deserter from the nineteenth TJ. S. 
infantry; on habeas corpus; in county court 
Niagara Co., N. T.; opinion by County Judge 
-Geo. D. Lamont; March 15, 1867; Loekport, 
N. Y.) [unreported]. (17 In re Reilly (gen- 
eral service recruit, TJ. S. Army; an indentur- 
ed minor apprentice; in N. Y. Ct. Com. PL; 
opinion by Hon. Cbas.P.Dailey.First Judge) 
reported in New York DailyTribune and Her- 
-ald of March 19, 1867. (18) State of Ohio v. 
Brevet Maj. E. R. Kellogg (TJ. S. Army; on 
habeas corpus.. In re Murphy, an appre- 
hended deserter; in probate court of Lucas 
county, Ohio; decision by Hon. F. A. Jones, 
Probate Judge; Toledo, O., March 19, 1867) 
[unreported]. (19) In re O'Connor (a gen- 
eral service recruit, U. S. Army; in N. Y. 
Sup. Ct, special term, New York city; opin- 
ion by Justice Daniel P. Ingraham) 48 Barb. 
•258. (20) In re McDonald (in 1861; on ha- 
beas corpus in U. S. Dist Ct for Mo.; opin- 
ion by Judge Treat) [Case No. 8,751]. (21) 
Norris v. Newton; opinion by Judge McLean 
[Id. 10,307]. (22) In re Keeler (twentieth 
TJ. S. dragoons; opinion by Judge Benj. John- 
son) [Id. 7,637]. (23) In re Veremaitre (1851; 
■on habeas corpus; in U. S. Dist. Ct. S. D. 
N. Y.; opinion by Judge Andrew T. Judson) 
[Id. 16,915]. (24) In re Conley (TJ. S. Army; 
on habeas corpus; in TJ. S. Dist Ct. S. D. 
N. Y.; opinion by Samuel R. Betts, 1867) 
[Id. 3,102]. (25) Charge to Grand Jury (TJ. 
S. Cir. Ct in New York, by Judge Samuel 
Nelson, TJ. S. Sup. Ct April, 1851) 1 Blatchf. 
Append. (26) TJ. S. v. Peters, 5 Cranch. [9 
U. S.] 115. (27) In re Sifford (in TJ. S. Dist 
Ct. for Ohio, 1857; opinion by Judge Leavitt) 
[Case No. 12,848]. (28) Ableman v. Booth (in 
TJ. S. Sup. Ct.; opinion by Chief Justice Ta- 
ney, for the court, at Dec. term, 1858) 21 How. 
[62 TJ. S.] 506. 

The Case of Husted (No. 1) is not an au- 
thority against the jurisdiction of state courts 
or judges. It appears by the report of the 
<ase that Justices Radcliff and Kent were of 
opinion that the application for the writ 
ought to be refused on the merits of the case, 
as stated by the petitioner; while Justice 
Benson alone denied the jurisdiction. Jus- 
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tice Lewis and Chief Justice Lansing were 
for granting the writ;' and were, of course, 
satisfied that the court had jurisdiction and 
ought to exercise it The most that can be 
claimed is that two judges expressed no opin- 
ion as to their jurisdiction, and that, of the 
other three, two decided in favor of the juris- 
diction and one against it In connection 
with this case it may be properly remarked 
that Justice Kent in his Commentaries (vol- 
ume 1, pp. 400, 401 et seq.), discusses this 
question of jurisdiction (with others of a 
kindred character), and that he evidently un- 
derstood that the Case of Husted had no 
bearing upon the question; for he does not 
mention it in that connection. He refers to 
the Case of Fergus.on, 9 Johns. 239, as a case 
in which the question was much discussed, 
but not decided, and says: "The supreme 
court did not decide the question and the mo- 
tion was denied on other grounds; but subse- 
quently, in Re Stacy, 10 Johns. 328, the same 
court exercised jurisdiction in a similar case 
by allowing, and enforcing obedience to, the 
writ of habeas corpus. The question was 
therefore settled in favor of a concurrent ju- 
risdiction in that case, and there has been a 
similar decision and practice by the courts of 
other states. It may also be observed that 
Chancellor Kent (then chief justice), in the 
first part of his opinion in the Case of Fer- 
guson, before referred to, says that in Hus- 
ted's Case the court gave no opinion on the 
question of jurisdiction, and further that in 
Stacy's Case he did not, in delivering the 
unanimous opinion of the court suggest any 
doubt of the jurisdiction of the state court; 
which jurisdiction he afterwards stated, in 
his Commentaries, was settled by that case. 
The first edition of the first volume of the 
Commentaries, in which it is said that this 
question of the concurrent jurisdiction of 
state courts was settled, was published in 
1826; and from that time to 1860 the juris- 
diction of the state courts had never, it is be- 
lieved, been denied by any state court or 
judge, in any reported case. It was univer- 
sally considered as settled (Hurd. Hab. Corp. 
p. 166), and the question was, probably, never 
seriously contested in this state from 1815 to 
1861. During my own service as judge in a 
state court, I exercised the power of dis- 
charging minors held under invalid enlist- 
ments in repeated instances, and without the 
jurisdiction being questioned; and I well 
know that the same authority was frequent- 
ly exercised by other state courts and judges. 
In most of these instances not even a news- ' 
paper notice of the case was ever published. 
In Com. v. Fox, 7 .Barr [7 Pa. St] 336, Mr. 
Justice Coulter, in 1847, declared that: "In 
Pennsylvania the jurisdiction of state judges 
and state courts has not before been doubted; 
and from the case of Com. v. Murray, 4 Bin. 
4S7" (decided in 1812), "down to the present 
time, numerous cases have occurred in which 
it has been exercised, some of them reported, 
and many more unreported." In Massachu- 
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setts the jurisdiction was continually exer- 
cised from 1814 down to 1861, as is apparent 
from the reported cases; and it is not doubt- 
ed that many hundreds of minors were dis- 
charged from the army under every adminis- 
tration of the war department, and during 
every year from 1814 to 1860: and yet there 
is no reason for believing that any opinion of 
the attorney general of the United States ad- 
verse to the exercise of this jurisdiction was 
ever obtained, or that any officer of the 
United States ever disregarded a discharge 
made by a state court or judge, on the ground 
that it was utterly void, as it was if there 
was an absolute want of jurisdiction. On 
the contrary, on the 9th of September, 1853, 
Mr. Attorney General Cushing in an official 
opinion, furnished to the secretary of the 
treasury of the United States, declared that 
"the question of jurisdiction, as applied to 
enlistments in the army (or navy) of the 
United States, was definitely settled, so far 
as a long series of decisions of the states 
can go, in favor of the jurisdiction of the 
courts of the states." 6 Op. Attys. Gen. 103, 
10G. Indeed, it may be said that this juris- 
diction was, for a quarter of a century, tacit- 
ly conceded by the general government, for 
it is quite certain that during the period of 
more than thirty years, in which this juris- 
diction was constantly exercised by state 
courts and judges, no single case was ever 
taken to the supreme court of the United 
States for the purpose of reversing, on the 
ground of a want of jurisdiction, any deci- 
sion of a state court or judge discharging a 
minor or other person from the army because 
he was held only under an illegal or void en- 
listment. 

The followiig oases in which state courts 
and judges have exercised jurisdiction are 
only a few of the very great number of cases 
in which that jurisdiction has been main- 
tained; only a very small proportion of such 
cases having been reported unless some im- 
portant question other than that of jurisdic- 
tion was discussed: In Georgia, in 1808, 
State v. Wederstrandt, T. U. P. Charlt. 213. 
In Pennsylvania, in 1809, Ex parte Sergeants, 
8 Hall, Law J. 206 (same ease as Olmstead's 
Case, Brightly, N. P. 9). In 1812, Com. v. 
Murray, 4 Bin. 487. In New York, in 1813, 
In re Stacy, 10 Johns. 328. In Pennsylvania, 
the same year, Loekington's Case, Brightly, 
N. P. 269. In Massachusetts, in 1814, Com. v. 
Cushing, 11 Mass. 67; Com. v. Harrison, Id. 63; 
Com. v. Chandler, Id. 83. In Pennsylvania, 
in' 1815, Com. v. Robinson, 1 Serg. & R. 353. 
In New York, in 1S16, In re Stephen, 1 Wheel- 
er, Cr. Cas. 323. In New Jersey, in 1819, 
State v. Brearley, 2 South. [5 N. J. Law] 555. 
In New York, the same year, In re Wilson, 
4 City H. Rec. 47. In Maryland, the same 
year, Ex parte Almeida, 2 Wheeler, Cr. Cas. 
576. In Virginia, in 1821, Ex parte Poole, 
Nat. Int. Nov. 10, and Dec. 11, 1S21. In New 
York, in 1827, In re Carlton, 7 Cow. 471. In 
Virginia, in 1834, Pleasant's Case, 11 Am. Jur 



257. In Massachusetts, in 1836, Cora. v. 
Downes, 24 Pick. 227; Com. v. Aves, 18 Pick. 
193. In Massachusetts, in 1841, Com. v. Tay- 
lor, 3 Mete. 72, and 4 Boston Law Rep. 274. 
In New Hampshire, the same year, State v. 
Dimiek, 12 N.H. 194. In New York, in 1S43, 
In re Sullivan, 1 N. Y. Leg. Obs. 314; U. S. 
v. Wyngall, 5 Hill, 16. In Massachusetts, 5n 
1844, Lucas' Case, 67 Niles' Reg. 114; in 1847, 
Cases of Kimball, Moore, and Stone, 9 Bos- 
ton Law Rep. 500; Row's Case, Id. 510; Kin- 
gston's Case, Id. 548. In Pennsylvania, Com. 
v. Fox, 7 Barr [7 Pa. St.] 336. In Illinois, 
the same year, Case of Jane (a woman of 
color, and her f our children, elaimed as slaves 
by a citizen of Kentucky, in which case the 
late President Lincoln was counsel for the 
master) 73 Niles' Reg. 274. In Virginia, Com. 
v. Archer, 9 Boston Law Rep. 465. In New 
York, In re Belt, 1 Parker, Cr. R. 169. In 
Massachusetts, in 1851, Sims' Case. 7 Gush. 
285. In Ohio, in 1856, Collier's Case, 6 Ohia 
St. 55; in 1859, Ex parte Bushnell, 9 Ohio 
St. 77. In Massachusetts, in I860, Sanborn's 
Case, 22 Boston Law Rep. 730, and 23 Bos- 
ton Law Rep. 7, 8, 20. 

Most of the following are later cases, viz.: 
Dobbs' Case, 9 Am. Law Reg. 565; Ph elan's 
Case, 9 Abb. Prac. 286; Dew's Case, 25 Bos- 
ton Law Rep. (15 N. S.) 53; Com. v. Biddle, 
6 Pa. Law J. (1 N. S.) 287; Kemp's Case, 
(before the supreme court of Wisconsin in 
Jan., 1863) 16 Wis. 382; People v. Gaul (1S65) 
44 Barb. 98; In re Barrett, 42 Barb. 479; 
In re Beswick, 25 How. Prac. 149; Martin's 
Case, 45 Barb. 143; Com. v. Holloway, 5 Bin. 
512; Ohio R. Co. v. Fitch, 20 Ind. 49S; Skeen 
v. Monkeimer, 21 Ind. 1; Cozzens v. Frink, 
13 Am. Law. Reg. 700; Cases of Sullivan and 
Van Velsor, 1 N. Y. Leg. Obs. 314. And, as 
bearing upon his question of jurisdiction, see 
Williamson v. Berry, 8 How. [49 U. S.] 540; 
Wilson v. Mackenzie, 7 Hill, 95, and cases 
there cited; Williamson's Case, 3 Am. Law 
Reg. 741; Ex parte Williamson, 4 Am. Law 
Reg. 27; Elliott v. Pearsol, 1 Pet. [26 U. S.] 
328, 340; Teall v. Felton, 1 N. Y. 537, and 
Id., 12 How. [53 U. S.] 284; Delafield v. Illi- 
nois, 2 Hill, 159; Com. v. Robinson, 1 Serg. 
& R. 353; Smith v. Shaw, 12 Johns. 257; and 
Houston v. Moore, 5 Wheat. [IS U. S.] 1. 

An examination of these cases will show 
that in some of them, generally the earliest 
cases in each state, the jurisdiction of the 
state tribunals is maintained by elaborate 
and entirely conclusive arguments, while in 
most of them the jurisdiction is assumed as 
though it were no longer open for discussion. 
Of those in which the question of jurisdic- 
tion was discussed at some length, the fol- 
lowing cases are among those deemed most 
accessible to the profession: Olmstead's 
Case, Brightly, N. P. 9; Loekington's Case, 
Id. 269; Com. v. Murray, 4 Bin. 487; Com. 
v. Fox, 7 Barr [7 Pa, St] 336; State v. Brear- 
ly, 2 South. [5 N. J. Law] 633; State v. Dim- 
iek, 12 N. H. 197. 

The Case of Ferguson (No. 3), though be- 
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fore the full bench, is very far from being a 
case in which the jurisdiction was denied by 
■all the judges. Mr. Chief Justice Kent did 
indeed express an opinion against it, but 
-Justices Spencer, Thompson, Van Ness, and 
Yates were careful to reserve the expression 
of an opinion upon that question. The opin- 
ion of Mr. Justice Kent could not have been 
the result of careful research or much de- 
liberation, for he expressly states that the 
•only case he had met with, in which the 
question had been considered, was that of 
Emanuel Roberts; and it has been shown that 
in the Case of Stacy, decided in 1813, he (as 
well as the other four judges who sat in the 
Case of Ferguson) upheld the jurisdiction 
with a firm hand, and they did not hesitate to 
order an attachment against Morgan Lewis, 
general of division in the army of the Unit- 
ed States, for making an evasive return, in 
contempt of the writ of habeas corpus issued 
by a commissioner of the court 

In the Case of Sims (No. 4) the jurisdiction 
of state courts and judges was not denied. 
The case was heard before Chief Justice 
Shaw, of Massachusetts, and his associates, 
Fletcher and Bigelow. The chief justice de- 
livered the opinion of the court, and instead 
of declaring that the court had no jurisdic- 
tion, he argues at great length that the fu- 
gitive slave law was constitutional, and that 
the petitioner was lawfully held by virtue of 
legal process issued under it; and, to ex- 
clude the possible inference that the jurisdic- 
tion of the state court was denied or doubted, 
he said: "We do not mean to say that this 
court will in no case issue a writ of habeas 
corpus, to bring in a party held under color 
of process from the courts of the United 
States, or persons whose services, and tne 
custody of whose persons, are claimed under 
authority derived from the United States. 
This is constantly done in eases of soldiers 
and sailors held by military and naval of- 
ficers under enlistments complained of as il- 
legal and void." 

The case in Duteher's Reports [29 N. J. 
Law] (No. 5) is one in which, as I under- 
stand it, the petitioner, a minor, had enlist- 
ed and actually entered, the army, and had 
then deserted; and the correctness of the 
decision in that case, and in others that 
have been cited, may therefore be maintain- 
ed upon the principles which will hereafter 
be considered, but which have no application 
in the case of a petitioner who has never, in 
fact, been in the land or navalforces of the 
United States. 

In the Case of Welch, before Judge Ogden 
<No. 6), and in the Case of Spangler (No. 7), 
I understand the jurisdiction of the state 
court was denied, although the latter case 
was heard on the merits, and was in fact de- 
cided upon the ground that the party was il- 
legally held as well as upon the ground of 
the want of jurisdiction. 

The Cases of Jordan, before Judge Smith 
<No. 9), and of Hopson, before Judge Bacon 



(No. 8), denied the jurisdiction; but the au- 
thority of the latter ease is no greater than 
that of Bailey's Case, decided about the same 
time by Judge Mullin, the colleague of Judge 
Bacon, and in which the jurisdiction was 
maintained in an elaborate and able opin- 
ion. 

Cases Nos. 10, 11, and 12, before Judge 
Barnard, No. 13, before Judge Russell, No. 
14, before the recorder's court in Charleston, 
in 1862, and Nos. 17, 18, 19, and 24, I have 
not had an opportunity- to examine, and they 
may, for aught I know, deny the jurisdiction 
of state courts and judges in cases of this 
character. But, if they do, I cannot but 
think that cases decided at chambers under a 
press of business which precludes laborious 
research or careful deliberation upon the 
authorities, and which are reported, perhaps 
mistakenly, only in a newspaper, should have 
little weight as authority, against the cases 
which have been deliberately considered and 
decided by judges of the highest rank and 
authority, and whose learning and ability 
have not been excelled by any of the judges 
of their respective states. 

The Case of Reynolds, alias Sloan, before 
Judge Lamont (No. 16), is the ease of this 
petitioner. The proceedings in that case are 
now before me, having been made a part of 
the return in this case; and these proceed- 
ings show that the jurisdiction was not de- 
nied, but was in fact asserted and maintain- 
ed. The citation of this case as one denying 
the jurisdiction forces me to the conclusion 
that the printed portion of the brief before al- 
luded to was not prepared by the learned and 
courteous young gentleman by whom it was 
forwarded, and that it was made up and 
printed for use before other tribunals, rather 
than this; for it is not believed that this gen- 
tleman has presumed so far upon the ignor- 
ance or indolence of the presiding judge of 
this court as to suppose that, with the record 
before him, he would regard the case before 
.Judge Lamont as an authority against the 
jurisdiction of state courts and judges. 

In the Case of Keeler (No. 22) the juris- 
diction was questioned, although not denied; 
and the opinion expressed by Judge Judson 
in the Case of Veremaitre (No. 23) was avow- 
edly based upon the opinion of Chief Justice 
Kent in Ferguson's Case, which Judge Jud- 
son erroneously assumed had the concurrence 
of Mr. Justice Thompson; and overlooking 
the Case of Stacy and many similar cases, as 
well as the statement of Chancellor Kent in 
his Commentaries, he erroneously and very 
strangely declared the authority of Chief Jus- 
tice Kent's opinion in Ferguson's Case re- 
mained unshaken! In view of these facts, 
and the additional fact that this Case of 
Veremaitre has, during the present month, 
been deliberately overruled by Judge Ship- 
man, with the concurrence of Mr. Justice 
Nelson and Judge Blatchford. See New York 
Tribune of Friday, June 14th, 1867, which 
gives Judge Shipman's opinion in full. This 



REYNOLDS (Case No. 11,721) 



[20 Fed. Cas. page 598} 



decision of Judge Hudson's may be consider- 
ed as no very high authority upon the ques- 
tion of jurisdiction. 

The Case of McDonald (No. 20) and the 
ease [U. S. v. Peters] in 5 Craneh [9 U. S.] 
(No. 26) have been hastily examined, without 
finding therein anything which justifies the 
citation of either as an authority against the 
jurisdiction of state courts and judges. 

Sifford's Case (No. 27) may properly he cit- 
ed as containing dicta opposed to the juris- 
diction, although the case was in no respect 
like this. 

Before proceeding to examine other eases 
cited in support of the point now under con- 
sideration, it may be well to remark that, in 
many of the cases cited against the jurisdic- 
tion of state courts and judges, the question 
was not necessarily determined, as the peti- 
tioner or other party detained was decided 
to be legally held in custody; that in others 
they were held as deserters by reason of 
their having deserted whilst actually in serv- 
ice under an illegal or merely voidable con- 
tract of enlistment; and that in others the 
term "jurisdiction" has been loosely used, 
and its existence in the particular ease ap- 
parently denied, when it is quite certain that 
jurisdiction would have exercised, and the 
prisoner discharged, if the authority under 
which he was held had not been deemed 
valid and legal. And it is believed that some 
of the cases most frequently relied upon as 
denying the jurisdiction will not, when care- 
fully examined, and after the language of 
the judges has been considered deliberately 
in connection with the actual facts of the 
case, appear to deny the jurisdiction to dis- 
charge if legal authority to detain is not 
shown, or be deemed of much weight when 
compared with many of the numerous cases 
in which the jurisdiction has been maintain- 
ed. 

In the case of State v. Plime, T. U. P. 
Charlt. 142, which has been sometimes cited 
in opposition to the jurisdiction, it appeared 
by the return to the habeas corpus that the 
prisoners (two seamen) had been committed 
for desertion from their respective vessels by 
a justice of the peace, pursuant to an act of 
congress [12 Stat. 755]. The court said: "The 
proceedings of the justice appear to be reg- 
ular under this act; and, though this court 
hath not denied the benefit of the writ of 
habeas corpus, yet it is conceived that it 
possesses no jurisdiction in the present case. 
The powers given to the justice and master 
are derived from the law of the United 
States, and whether exercised properly or im- 
properly by the one or the other is not a sub- 
ject for the investigation of this court." All 
this is consistent with the exercise of juris- 
diction, and the requirement of proof that 
the detention is lawful, and would not have 
prevented the discharge of the seamen if the 
proceedings against them had not been au- 
thorized by the act; but the court said they 
were so authorized, and that they appeared 



to be regular. And neither a state nor a Unit- 
ed States judge would have jurisdiction (in 
the sense in which this word is frequently 
used, as synonymous with the legal and right- 
ful exercise of judicial authority) to dis- 
charge under such circumstances; for the 
reason that it is well settled that a writ of 
habeas corpus can never be used as a cer- 
tiorari or writ of error for the review and re- 
versal of the adjudication of an inferior tri- 
bunal, when that tribunal has jurisdiction, 
and its proceedings are not void, but legal 
and regular on their face. People v. Cassels, 
5 Hill, 104; People v. Cavanagh, 2 Parker, 
Or. R. 650; Com. v. Keeper, 1 Ashm. 10; Com. 
.v. Lecky, 1 Watts, 6S. 

In the case of Rhodes (No. 14), in South Car- 
olina (2 Wheeler, Cr. Cas. 559, 2 Niles' Reg. 
264), the question presented was, in principle, 
much like that presented in the case of State 
v. Plime, in Georgia. Rhodes had been com- 
mitted, and was detained for trial in the- 
courts of the United States, in virtue of a 
warrant of commitment under the hand and 
seal of a justice of the peace of South Caro- 
lina, on a charge that the prisoner had forged 
or counterfeited a number of protections for 
American seamen. This, the judge held, was 
no offense against the laws of South Carolina, 
but was an offense against the laws of the 
United States; End (as his opinion states) he 
was called upon, on the return of the writ of 
habeas corpus, to discharge Rhodes from cus- 
tody on the ground that the warrant contained 
no accusation under the laws of the state, and 
that the magistrate who committed him, being 
only an officer of the state, had no authority 
to commit him for an offense against the 
United States; it being contended that the 
33d section of the judiciary act of the United 
States of 1789 [1 Stat. 91], which in terms au- 
thorizes such commitments, was unconstitu- 
tional and void. The judge discussed the 
question thus raised at length, and with great 
ability, and he decided that the 33d section of 
the act of 1789, which authorizes justices of 
the peace to commit for trial persons properly 
charged before them with criminal offenses 
against the laws of the United States, is con- 
stitutional; and, as there was no other pre- 
tense that the warrant of commitment was 
irregular or insufficient, he refused to dis- 
charge the prisoner. He was, in fact, held to 
be legally in custody to await his trial for an 
offense which was triable in the United States- 
courts alone, and, as the question of his guilt 
or innocence could only be legally determined 
on a trial in those courts, the judge very prop- 
erly decided he had no lawful right to dis- 
charge' him, on habeas corpus, on the grounds 
alleged. A judge of the United States courts 
would have made the same decision. It is 
true the judge declared that, under the cir- 
cumstances of that ease, he had no jurisdic- 
tion. If by this he intended only to say that 
he had no lawful authority to discharge, he 
was correct; and it does not satisfactorily 
appear from his opinion that he would have 
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denied Ills jurisdiction if he had held that 
the justice who issued the warrant was not au- 
thorized by law to commit the prisoner and 
cause him to be detained for trial. On the 
contrary, his elaborate argument to prove the 
authority of the justice is evidence that, if 
he had decided that the justice had no such 
authority, the prisoner would have been dis- 
charged. 

The Case of Roberts (No. 2), In Maryland 
(2 Hall Law J. 192), is also cited against the 
jurisdiction; but the jurisdiction to make in- 
quiry and require 'proof of the legality of the 
detention was not, in express terms, denied. 
On the contrary, I think it was substantially 
asserted. It was the case of an enlistment; 
and Judge Nicholson, who decided that case, 
in the commencement of his opinion, said: 
"The petition upon which the habeas corpus 
issued in this case contained a statement of 
facts, certified upon oath, extremely different 
from those which have appeared in evidence. 
The petition stated that Emanuel Roberts, the 
son of the petitioner, had been seized, and for- 
cibly carried on board the brig Syren, com- 
manded by Capt Gordon, and lying in the 
basin of Baltimore, where he had been de- 
tained since the 10th of April. The state- 
ment detailed so gross a violation of the law, 
and intimated to the court something so ex- 
tremely like impressment, that no hesitation 
was felt in granting a writ which every citizen 
illegally held in custody has a right to de- 
mand. If the facts as stated in the petition 
had been supported by evidence, the party 
detained must have been discharged, whether 
the detention had been by officers of the Unit- 
ed States or others, and I would most certain- 
ly have held them to bail to answer upon a 
criminal prosecution." And in another part 
of his opinion he said: "The power .of the 
court to examine into the regularity of the 
proceeding is only contended for on the ground 
that the citizens of the state are entitled to 
its protection; that the writ of habeas corpus 
is all Important to secure the liberty of the 
citizen; and that every man may claim relief 
under it. These positions cannot be denied, 
and might apply very forcibly to the case un- 
der consideration, if there was no contract or 
agreement to service in question." Again he 
said: "An extreme case has been supposed, 
In which I acknowledge that I would interfere 
without hesitation- It is asked, if a child of 
eight or ten years of. age had been enlisted, 
would the court refuse to discharge him. I 
answer: No, I would discharge him, because 
of his incapacity to make a contract. If in 
such a case I should exceed the technical lim- 
its of my authority, I should have the appro- 
bation of all good men for resisting oppres- 
sion under the color of law." It is true that 
there is a portion of the opinion which appar- 
ently denies the judge's jurisdiction; but if 
this is to be taken as a denial of his jurisdic- 
tion to inquire Into the cause of detention, and 
to discharge if the imprisonment was illegal, 
there is reason to doubt the perfect accuracy 
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of the report, for a judge must have very con- 
fused ideas of a question of jurisdiction, and 
of his duty, who determines that he has or 
has not jurisdiction as he may or may not 
regard the case before him as an extreme one; 
who decides that he has jurisdiction in a case 
when he determines to adjudge a contract void 
because of an incapacity to contract, and that 
he has no jurisdiction when he adjudges it 
void because it was made in violation of law; 
or who considers it to be a sufficient and 
proper excuse for deciding contrary to the 
convictions of his judgment, upon a question 
of jurisdiction or other question of law, that 
he should thereby gain the approbation of 
others. Besides, Judge Nicholson, in this 
same opinion, states that he had not only 
taken jurisdiction, but had discharged the 
parties, in the Case of Adair and Ogden, who, 
he says, "had been arrested by Judge Wilke- 
son, in New Orleans, on a suspicion of being 
connected with Burr in certain treasonable 
practices, and who were confined in Fort Mc- 
Henry to await the order of the secretary of 
War." In short, he appears, from his opinion 
in the Case of Roberts, to have taken jurisdic- 
tion and discharged when he thought proper to 
discharge; and to have refused to discharge, 
suggesting a want of jurisdiction as the 
grounds of such refusal, when he thought a 
discharge ought not to be granted, in case 
he had jurisdiction. Surely the case is no au- 
thority against the jurisdiction, for in this 
case, as well as in the Case of Adair and Og- 
den, he seems to have decided, not a question 
'of strict jurisdiction, but simply one of judi- 
cial duty, and to have used the term "juris- 
diction" in the sense of the rightful and legal 
exercise of judicial authority to discharge the 
petitioner; and it is in this sense that it has 
been frequently used when the jurisdiction 
has been denied. 

These three cases, decided in Maryland, 
Georgia, and South Carolina, have been more 
than once cited as denying the jurisdiction of 
the state courts and judges, but a careful ex- 
amination of them will, it is believed, show 
that they should have very little weight as 
against the jurisdiction of state courts and 
judges to require proof of the legality of a 
detention under, pretense of the national au- 
thority. They are certainly decisions against 
the power to discharge the prisoners in the par- 
ticular cases then under discussion, but the 
question of jurisdiction was not necessarily 
decided in either, because, in each, the prison- 
ers were decided to be legally held in custody. 
In fact, these cases, with the exception of that 
of Roberts, were cases where the prisoners 
were decided to be legally committed, by reg- 
ular process, for offenses against the laws of 
the United States; and in the Case of Rob- 
erts he was decided to be legally held to serv- 
ice by a valid contract of enlistment. And it 
is deemed quite certain that in each of these 
cases the petitioner would have been dis- 
charged if it had appeared that he was unlaw- 
fully detained. 
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The cases of U. S. v. Booth and Ableman v. 
Booth, 21 How. [62 U. S.] 506, and the opinion 
of Mr. Chief Justice Taney in those cases, de- 
serve more consideration; but, 'before exam- 
ining these eases, one or two other authorities 
will be considered. 

Mr. Justice Nelson's charge to the grand 
jury at New York, in 1851 (No. 25), has been 
■cited, at different times, as denying the juris- 
diction of state courts and judges to inquire 
into alleged unlawful imprisonments under 
pretense of the authority of the United States, 
but it is believed that this charge of Mr. Jus- 
tice Nelson does not deny the jurisdiction of 
state courts or judges when such imprison- 
ment is unlawful- He expressly excludes the 
inference of such a denial, for he says (1 
Blatchf. 635, Append.): "It is proper to say, 
in order to guard against misconstruction, that 
I do not claim that the mere fact of the com- 
mitment or detainer of a prisoner by an officer 
of the federal government bars the issuing of 
the writ or the exercise of power under it. 
Far from that. Those officers may be guilty 
of illegal restraints of the liberty of the citi- 
zen, the same as others. The right of the 
state authorities to inquire into such restraints 
is not doubted, and it is the duty of the offi- 
cer to obey the authority in making a return. 
All that is claimed or contended for is that 
'when it is shown that the commitment or 
detainer is under' (not simply alleged to be 
under) 'the constitution or a law of the United 
States, or a treaty, the power of the state au- 
thority is at an end, and any further proceed- 
ing under the writ is coram non judice and 
void.' In such a ease,— that is, when the pris- 
oner is in fact held under process issued from 
a federal tribunal under the constitution or a 
law of the United States, or a treaty,— it is 
the duty of the officer not to give him up, or 
allow him to pass from his hands, in any stage 
of the proceedings." In other words, if the 
party is held under a proper warrant, issued 
under the authority of the United States, the 
United States courts alone have the right to 
proceed and determine the questions which are 
properly to be determined, in the case com- 
menced by the arrest of the party, under the 
laws of the United States; and it is only when 
it is shown, in the due course of judicial in- 
quiry, that the party is lawfully held under 
the laws of. the United States, that the powers 
of the state court or judge are at an end. 

In the case of Norris v. Newton (No. 21) 
[Case No. 10,307], cited as denying the juris- 
diction of state officers, Judge McLean took 
substantially the same ground; although 
there may be portions of his opinion which, 
standing alone, might indicate a denial of 
jurisdiction. "I have no hesitation," says 
he, "in saying that the judicial officers of a 
state, under its own laws, in a ease where 
an unlawful imprisonment is shown by one 
or more affidavits, may issue a writ of 
habeas corpus to inquire into the cause of 
detention. But this is a special and limited 
jurisdiction. If the plaintiff, in the recap- 
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ture of his fugitive slaves, had proceeded 
under the act of congress [of 1793 (1 Stat. 
302)], and made proof of his claim before 
some judicial officer in Michigan, and pro- 
cured the certificate which authorized him 
to <take the fugitive to Kentucky, these 
facts, being stated as the cause of deten- 
tion, would have terminated the jurisdiction 
of the judge under the writ. Thus, it would 
appear that the negroes were held under fed- 
eral authority, which in this respect is par- 
amount to that of the state. The cause of 
detention being legal, no judge could ar- 
rest and reverse the remedial proceedings of 
the master." All this is entirely consistent 
with the jurisdiction of the state court to 
inquire into the legality of the imprison- 
ment of the party, until it is shown that he 
is legally held under the authority of the 
United States, and consistent also with the 
rightful exercise of the authority of the state 
court to discharge him, if the legality of the 
detention is not established. In the case sup- 
posed by Mr. Justice McLean, a United 
States judge would not be justified in re- 
versing, on habeas corpus, the decision of 
the certifying officer if all his proceedings 
appeared to be regular and proper on their 
face; for an act of congress having given 
the certifying officer the authority and juris- 
diction to adjudicate the questions arising 
upon the application for his certificate, and 
also declared that such certificate "should be 
a sufficient warrant for removing the said 
fugitive from labor to the state or territory 
from which he or she fled," (Act of 1793; 1 
Stat 302, § 3), no judge of the United States 
court, while that law was enforced, could, 
on habeas corpus, have reversed the adjudica- 
tions of the certifying officer, if such adjudi- 
cations were certified in due form, but could 
only discharge because such certificate of ad- 
judication was informal, defective, or irregu- 
lar, and therefore insufficient upon its face 
to justify the detention of the party. People 
v. Cassels and People v. Cavanagh, ubi supra. 
Perhaps the decision of the certifying officer 
might have been reviewed by the circuit court 
on certiorari, but on this question I express no 
opinion. Mr. Justice McLean, in the case of 
Norris v. Newton [supra], held that the plain- 
tiff, "having legally arrested his slave,"— as 
the supreme court of the United States has 
decided, in the case of Prigg v. Pennsylvania 
[16 Pet. (41 U. S.) 539] he might then lawfully 
do, — "and having returned the fact of such 
arrest, and that they were fugitives and his 
slaves, and these facts showing that the fugi- 
tives were in legal custody being admitted, 
the state judge could exercise no further ju- 
risdiction in the case." This, and his reasons 
for such decision, will appear from the fol- 
lowing extracts' from his opinion : In the sen- 
tence immediately following the extract above 
given, and in speaking of the proceedings on 
habeas corpus before the state judge, Judge 
McLean said: "And the return made by the 
plaintiff, being clearly within the provisions 
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of the constitution, as decided in the case of 
Prigg v. Pennsylvania [supra], and the facts 
of that return being admitted by the counsel 
for the negroes, the judge could exercise no 
further jurisdiction in the case. His power 
was at an end. The fugitives were in the le- 
pral custody of their master,— a custody author- 
ized by the constitution, and sanctioned by 
the supreme court of the Union. If the facts 
on the return of the habeas corpus had been 
denied, it would have been incumbent on the 
master to prove them, and that would have 
terminated the power of the judge. Had the 
legislature of Indiana provided, by express 
enactment, that in such eases the judge 
should discharge the fugitives, the act would 
have been void. No procedure under it could 
be justified or excused. And in the case un- 
der consideration, the custody of the master 
being admitted to be under an authority par- 
amount to that of the state, the discharge of 
the fugitives by the judge was void, and. 
consequently, can give no protection to those 
who acted under it. No judge of the United 
States can. release any one from a custody 
under the authority of a state. Some years 
since an individual was indicted in the cir- 
cuit court of the United States for the First 
circuit, if I mistake not, for a capital of- 
fense. The defendant was ascertained to be 
imprisoned for debt, under state process; and 
the lamented Mr, Justice Story very properly 
held that he had no power to release him 
from that custody by habeas corpus. The 
authority of the plaintiff to arrest, and hold 
in custody, his slaves, under the decision in 
the Case of Prigg, was as unquestionable as 
could be that of any officer acting under ju- 
dicial process. If the master, in the return 
to the habeas corpus, or in his proof, the 
return being denied, should fail to show his 
right to the service of the fugitive, the state 
judge would have the power to discharge 
them from his custody. He might again ar- 
rest the fugitives, and, by additional evi- 
dence, establish his right to their services. 
This would be consistent with the dignity of 
a state, and enable it to give protection to all 
who are within its jurisdiction and are en- 
titled to its protection; while, at the same 
lime, it could not impair the rights of the 
master. It imposes on him no hardship. 
When he undertakes to recapture his slaves, 
under the highest authority known in the 
country, he must be prepared to show, if 
legally required to do so, that he is exercis- 
ing a rightful remedy. This remedy, being 
by the mere act of the party, and without 
any exhibition or judicial sanction, must be 
subject to the police power of the state, at 
least so far as to protect the innocent from 
outrage." These extracts from Mr. Justice 
McLean's opinion are deemed sufficient to 
show that he certainly did not deny the juris- 
diction of state courts and judges to dis- 
charge parties illegally detained under pre- 
tense of the authority of the United States; 
and to show, on the contrary, that he ex- 



pressly affirmed the right of the state court 
to discharge a fugitive slave, even when the 
detention was in fact lawful,' unless the legal 
authority for such detention was shown. 

The cases of Ableman v. Booth and U. S. 
v. Booth (decided together, and reported to- 
gether in. 21 How. [62 U. SJ 506), remain to 
be considered. Since these cases were first 
reported, they have always been most relied 
upon by those who have denied the rightful 
authority and jurisdiction of state courts 
and judges in enlistment eases. Indeed, it 
could hardly be otherwise, for, without the 
grounds for argument which these cases fur- 
nished, the denial of jurisdiction might well 
be deemed unworthy of a moment's consid- 
eration. As cases decided by the court of the 
last resort, and as the only apparent justi- 
fication for the decisions made within the 
last seven years denying the jurisdiction un- 
der consideration, these cases, and the opin- 
ion delivered therein, by Mr. Chief Justice 
Taney, require a very careful and deliberate 
examination. It must, however, be apparent 
that these cases did not necessarily require 
the decision of the question now under dis- 
cussion, for they were brought up by a writ 
of error prosecuted for the purpose of re- 
versing the decisions and judgments of the 
supreme court of Wisconsin, declaring that 
Booth was illegally imprisoned and ordering 
his discharge. The facts showing that Booth 
was legally detained in custody under the 
laws of the United States, as expounded by 
the supreme court at Washington, were fully 
proved or admitted before the- court of Wis- 
consin, and therefore there was no question 
before the court at Washington in regard to 
the jurisdiction, authority, or duty of a state 
court or judge in a case where there was no 
proof of the legality of the detention. For 
these reasons, the case of Ableman v. Booth 
is not a binding authority upon the question, 
now under consideration. Nevertheless, the 
paramount authority of the court, the purity, 
learning, and wisdom of Chief Justice Taney 
and his associates, entitle the opinion of the 
court in Booth's- Case to the highest consid- 
eration and respect; and if it had declared 
in express and unmistakable language that 
state courts and judges had no jurisdiction 
to inquire into the legality of the detention 
of a person alleged to be lawfully held as 
an enlisted soldier, I should certainly feel 
that I ought not to disregard it. But waiv- 
ing, for the purpose of this examination, the 
consideration that the alleged opinion of the 
chief justice, so far as it is applicable to the 
present question, is a mere obiter dictum, 
and therefore not a binding authority, I shall 
proceed to consider what conclusions in re- 
gard to the opinions then entertained upon 
the question of jurisdiction may be properly 
drawn from the opinion delivered by the chief 
justice. . 

The language of the chief justice must be 
considered in connection with the acknowl- 
edged facts of the case then under consid- 
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eration, and must be understood to have ref- 
erence, mainly, to cases of a similar char- 
acter. The decision of the Wisconsin court, 
which declared the fugitive slave act un- 
constitutional- and void, was in direct con- 
flict with repeated and well-known decisions 
of the supreme court of the United States, 
and with decisions of many state courts of 
eminent learning and of the highest author- 
ity; and it was unsupported by a single prior 
decision of the supreme or superior court of 
any state. The act had been passed by the 
two houses of congress, and approved by the 
president, as one of a series of measures of 
compromise and peace; and an act involv- 
ing the same constitutional question, and 
with the same general features, had been 
passed by congress in 1793, and had re- 
ceived the constitutional approval and sanc- 
tion of President Washington. The chief 
justice therefore regarded the decision of the 
Wisconsin court as a gross and wanton vio- 
lation of the constitution and laws of the 
United States, and as an unjustifiable and 
outrageous denial of rights secured by that 
constitution, and in respect to which the 
chief justice, in common with nearly the en- 
tire white population of the Southern states, 
was then peculiarly sensitive. He therefore 
used earnest and strong language, and he 
probably did not always stop to consider 
whether it should not be restricted in its 
application to other eases. But this lan- 
guage, even when abstractly considered, 
does not deny the jurisdiction of the state 
court or judge, upon a mere claim or asser- 
tion, by return or otherwise, that the party 
on whose behalf the writ of habeas corpus 
has been issued, is held by an officer of the 
United States and under its authority. It 
must, according to Judge Taney, be true, as 
matter of fact and law, "that the party is in 
custody under the authority of the United 
States," not merely under pretense of author- 
ity; and he says the state court or judge has 
a right to inquire in this mode of proceeding 
(that is, under the habeas corpus), "for 
what cause, and by what authority, the pris- 
oner is confined within the territorial limits 
of the state sovereignty. And it is the duty 
of the marshal, or other person having the 
custody of the prisoner, to make known to 
the judge or court, by a proper return, the 
authority by which he holds him in cus- 
tody." That portion of the opinion of Chief 
Justice Taney which is supposed to indicate 
his views upon the question under discus- 
sion is as follows: "In the case before the 
supreme court of Wisconsin, a right was 
claimed under the constitution and laws of 
the United States, and the decision was 
against the right claimed; and it refuses 
obedience to the writ of error, and regards 
its own judgment as final. It has not only 
reversed and canceled the judgment of the 
district court of the United States, but it 
lias reversed and annulled the provisions of 
the constitution itself, and the act of con- 



gress of 1789, and made the superior and ap- 
pellate tribunal the inferior and subordinate 
one. We do not question the authority of 
the state court or judge, who is authorized 
by the laws of the state to issue the writ of 
habeas corpus, to issue it in any case where 
the party is imprisoned within its territorial 
limits, provided it does not appear, when the 
application is made, that the person impris- 
oned is in custody under the authority of the 
United States. The court or judge has a 
right to inquire, in this mode of proceeding, 
for what cause, and by what authority, the 
prisoner is confined within the territorial 
limits of the state sovereignty. And it is the 
duty of the marshal, or other proper person 
having the custody of the prisoner, to make 
known to the judge or court, by proper re- 
turn, the authority by which he holds him 
in custody. This right to inquire by process 
of habeas corpus, and the duty of an officer 
to make a return, grows necessarily out of 
the complex character of our government, 
and the existence of two distinct and sepa- 
rate sovereignties within the same terri- 
torial space, each of these restricted in its 
powers, and each, within its sphere of ac- 
tion prescribed by the constitution of the 
United States, independent of the other. 
But after the return is made, and the state 
judge or court judicially apprised that the 
party is in custody under the authority of 
the United States, they can proceed no fur- 
ther. They then know that the prisoner is 
within the dominion and jurisdiction of an- 
other government, and that neither the writ 
of habeas corpus, nor any other process is- 
sued under the state authority, can pass 
over the line of division between the two 
sovereignties. He is then within the do- 
minion and exclusive jurisdiction of the 
United States. If he has committed an of- 
fense against their laws, their tribunals 
alone can punish him. If he is wrongfully 
imprisoned, their judicial tribunals can re- 
lease him and afford -him redress, and, al- 
though, as we have said, it is the duty of the 
marshal, or other person holding him, to 
make known, by a proper return, the au- 
thority under which he detains him, it is at 
the same time imperatively his duty to obey 
the process of the United States, to hold the 
prisoner in custody under it, and to refuse 
obedience to the mandate or process of any 
other government. And consequently it is 
his duty not to take the prisoner, nor suffer 
him to be taken, before a state judge or 
court upon a habeas corpus issued under 
state authority. No state judge or court, 
after being judicially informed that the par- 
ty is imprisoned under the authority of 
the United States, has any right to inter- 
fere with him, or to require him to be 
brought before them. And if the authority 
of a state, in the form of judicial process or 
otherwise, should attempt to control the 
marshal, or other authorized officer, or agent 
of the United States, in any respect, in the 
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custody of his prisoner, it would be his duty 
to resist it, and to call to his aid any force 
that might he necessary to maintain the au- 
thority of law against illegal interference. 
No judicial process, whatever form it may 
assume, can have any lawful authority out- 
side of the limits of the jurisdiction of the 
court or judge by which it is issued, and an 
attempt to enforce it beyond these bound- 
aries is nothing less than unlawful vio- 
lence." 

From these extracts it will be seen that the 
authority of the state court or judge to issue 
the writ is not questioned by Chief Justice 
Taney, "provided it does not appear when 
the application is made that the person im- 
prisoned is in custody under the authority 
of the United States." This is not only in 
accordance with the views of Judges Nelson 
and McLean, as before given, but is also 
substantially in accordance with the provi- 
sions of the New York Revised Statutes. 
These statutes, which were prepared by the 
ablest lawyers of the state, and passed by a 
legislature containing many eminent members 
of the bar, require our courts and judges to 
grant the writ of habeas corpus to all per- 
sons restrained of their liberty, under. any 
.pretense whatever, unless they be detained: 
(1) By virtue of process from any court or 
judge of the TJnited States, having exclusive 
jurisdiction in the case; or (2) by virtue of 
the final judgment or decree or execution 
thereon of any competent tribunal of civil or 
criminal jurisdiction, other than in the case 
of a commitment for any alleged contempt; 
and the parties are required to be remanded 
in cases where the authority to detain is 
claimed under the laws of the TJnited States, 
without further inquiry into the legality of 
their detention, only when it is shown that 
they are detained by virtue of process issued 
by a court or judge of the United States in 
a case where such court or judge has exclu- 
sive jurisdiction. These statutes were in- 
tended to define, and it is believed do prop- 
erly define, with due legal precision, the le- 
gal duty of state courts and judges in such 
cases. In considering his opinion, it must be 
remembered that Chief Justice Taney is 
speaking as a judge, and, when he speaks of 
a person being in custody under the author- 
ity of the United States, he means legally in 
such custody, under and in pursuance of the 
laws of the United States. He does not say 
under the authority of a department or offi- 
cer of the United States, but under the au- 
thority of the United States, and that author- 
ity can only be given by the constitution and 
the laws of the Union. It is expressly con- 
ceded by Chief Justice Taney, that the state 
court or judge has a right to inquire for what 
cause and by what authority the prisoner is 
confined, and the exercise of such right to in- 
quire is clearly the exercise of jurisdiction. 
And, if he has such right to inquire, it must 
also be conceded that he has the right to 
"make that inquiry in the usual mode of ju- 
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dicial proceedings, and as the basis of judi- 
cial ■action, and to discharge the prisoner if 
it be ascertained, upon such inquiry, that he- 
is not lawfully held in custody. It is also ex- 
pressly conceded that it is the duty of the 
marshal, or other person, to make known to 
the judge or court by a proper return, the au- 
thority by which he holds the prisoner in cus- 
tody; and it is clear that there can be no 
duty to make a return unless the court or 
judge has jurisdiction to require it. To con- 
cede the right of the state judge to require, 
and the duty of the United States officer to 
make, a return, is but idle mockery,— a hol- 
low and false pretense of respect for the ju- 
dicial authority of the states,— unless the- 
right to discharge exists, when the detention 
is illegal. It is also said by the chief justice- 
that "after the return is made, and the state 
judge or court is judicially apprised that the . 
party is in custody under the authority of the 
United States, they can proceed no further"; 
in other words, he cannot then discharge the- 
prisoner. He concedes that a return is to be 
made, and that the judge or officer must in 
addition be judicially apprised of the facts 
which terminate his jurisdiction,— but how 
judicially apprised? Clearly, by legal proof 
of those facts, if the return is traversed or 
denied,— for a judge or court, as such, and in 
respect to the facts in controversy in such 
cases, can know nothing judicially, can be ju- 
dicially apprised or judicially ■ informed of 
nothing, except by the admission of the par- 
ties, or by legal proof, in the due course of 
legal proceedings. Until so judicially in- 
formed or apprised, the jurisdiction is not 
questioned by the chief justice. And if it 
were not intended to indicate that this should 
be done in legal form, by due proof in the 
regular course of judicial proceedings, why 
was the proper formal return required, and 
the term "judicially" used and repeated in 
this connection? It could be for no other 
purpose than to show that the facts must be 
established in such legal manner as to make, 
them proper subjects of judicial cognizance 
and action, for the term "judicially" requires 
it to be done "in a judicial manner or in legal 
form"; and it is possible that in the selec- 
tion of the term "apprised" the chief justice 
had in mind the technical definition of that 
word when derived from the French "ap- 
prise," and meaning the ordinance by which 
the sentence of a superior judge is declared 
to ah inferior. Webst. Diet (Folio, Spring- 
field, 1865). Considering the language of 
Chief Justice Taney in connection with the 
facts of the case before him, it can scarcely 
be doubted that he must be understood to 
mean- that until the person who holds the 
prisqner in custody exhibits the authority un- 
der which he holds him, and proves that such 
authority is, in factand law, the authority of 
the United States,— in other words, proves the 
facts upon which -such authority rests, if 
facts are denied,— the jurisdiction, authority, 
and power of the state court or judge is un- 
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questionable; it is believed that if the su- 
preme court of the United States had intend- 
ed to overrule the numerous eases hereinbe- 
fore cited (decided by the most learned and 
eminent judges of the different states, and of 
the existence of which that court could not 
have been ignorant), and to strike down by a 
single blow a jurisdiction which had been 
uninterruptedly exercised by state courts and 
judges for more than thirty years, the chief 
justice would have expressed that intention 
in distinct terms, and would have given these 
eases a passing notice, and expressly disap- 
proved their doctrines, if he had not attempt- 
ed to maintain their unsoundness by oppos- 
ing arguments. Most of the considerations 
which lead to the conclusion that the chief 
justice intended, by the terms "judicially ap- 
prised" and "judicially informed," to indicate 
the material allegations of the return (which 
he declares must be made) shall, if denied, 
be established by legal proof, have been stat- 
ed; but in addition to these, and to the con- 
sequences of adopting and acting upon a dif- 
ferent conclusion, it may be properly observ- 
ed that Justice McLean and Justice Nelson 
concurred in the opinion of the chief justice, 
without expressing the slightest dissent; and 
that one certainly, and the other most proba- 
bly, held, and had expressed, such opinions 
upon this particular question as required this 
construction to be put upon the language of 
the chief justice before it could have had 
their assent. 

As it may still be insisted that there is some 
slight doubt whether the chief justice intend- 
ed to declare that the facts showing that the 
prisoner was held under the authority of the 
United States, must, if denied, be proved,— as 
well as actually exist and be returned,— be- 
fore the state court or judge can be ousted 
of his jurisdiction, or whether he intended to 
be understood that a mere return of such 
facts by the proper officer without proof, if 
such facts really existed, was sufficient to ter- 
minate the state jurisdiction; and as it is 
possible, although not at all probable, that 
the latter supposition is correct, and that he 
had not sufficiently considered the consequen- 
ces of the adoption of such doctrines, the mat- 
ter will be considered in that possible aspect 
of the case, and in view of such consequences, 
and also in view of the consequences of dis- 
regarding the decision of the state court or 
judge in case he erroneously decides to dis- 
charge the prisoner after all the facts are be- 
fore him. In the cases before the chief jus- 
tice, there could be neither difficulty nor 
doubt as to the duty of the Wisconsin court, 
even if it had jurisdiction; or in regard to 
the legal right to detain the prisoner. The 
supreme court of the United States and ev- 
ery supreme or superior court of a state which 
had previously considered the question, had 
decided that the act of congress under which 
the prisoner was held was constitutional; and 
there was the very highest degree of moral 
certainty that the supreme court of the Unit- 



ed States would, whenever the question was 
presented, affirm the previous decisions. And 
there could be no difficulty in the future in 
making proper proof of the marshal's author- 
ity; indeed, the facts upon which that author- 
ity rested were not denied in the state court, 
and the statutes of their own state expressly 
require them to remand the prisoner. In 
such cases a marshal might, perhaps, not hesi- 
tate to stand upon his warrant and repel force 
by force, and rely upon this opinion of the 
chief justice as his justification, even after the 
state court had decided against his clearly- 
proved authority. But suppose a different 
case; one depending on questions of great dif- 
ficulty, upon which the opinions of the ablest 
lawyers and of courts of the highest author- 
ity were known to differ, and where there 
was a probability that on a future occasion 
the marshal or other officer might be unable 
to procure the witnesses necessary to make 
proof of the facts. In such cases the state 
authorities would be compelled to decide at 
their peril whether they would enforce the de- 
cision of their own tribunal, and the marshal 
or other United States officer would be com- 
pelled to decide at his peril whether to hold 
or discharge the prisoner. As each might call 
for and obtain assistance, a serious conflict, 
if not a conflict of organized and armed for- 
ces, might ensue. But the marshal would al- 
so be compelled to decide for himself, at his 
peril, in respect to his civil or criminal. liabil- 
ity. If he hold his prisoner, and be sued for 
such imprisonment, and if the highest court 
of the state decide against him, he will be 
mulcted in damages, unless the supreme court 
of the United States, on writ of error, shall 
reverse that decision. And, in this state, if 
he hold him with intent to cause him to be 
sent out of the state against his will, he will 
be liable, under our statute, to imprisonment 
in a state's prison not exceeding ten years. 
2 Rev. St. N. Y. (4th Ed.) 857. If the su- 
preme court of the United States reverse the 
decision of the state courts, the judgment 
against him is avoided, and the detention of 
his prisoner justified. But, if the supreme 
court of the United States decide against him, 
he must pay the damages, or suffer the pun- 
ishment awarded; although his intentions 
may have been pure, and his only fault a 
mere error in judgment. If the marshal, on 
the contrary, should discharge his prisoner 
improperly, in consequence of the opinion of 
the state court or judge, he may in some cases 
render himself liable in damages, to the Unit- 
ed States, or other party interested, in the 
detention of his prisoner. It is evident that 
the doctrines of Chief Justice Taney must, un- 
der any construction of his opinion, sometimes 
lead the officers of the United States into dif- 
ficulty, and produce a serious conflict between 
the authorities of the several states and those 
of the United States; but this conflict, in ease 
of a difference of opinion between the judicial 
and other authorities of the United States and 
of those of the states in respect to the char- 
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acter and extent of their constitutional au- 
thority, may, perhaps, necessarily result from 
"the complex character of our government, 
and the existence of the two distinct and sep- 
arate sovereignties" (or rather governments) 
"within the same territorial space, each of 
them restricted in its powers, and each, with- 
in its sphere of action prescribed by the con- 
stitution of the United States, independent of 
the other"; as well as from that imperfection 
of language which renders it impossible to de- 
fine, with certainty and precision, by the brief 
and general provision of a written constitu- 
tion, the line of division between the dominion 
and jurisdiction of the two governments. 
Nevertheless, it would seem to be safe to as- 
sume that the supreme court of the United 
States will, if practicable, so shape their deci- 
sions as to secure the proper disposition of 
such questions in the peaceable and legal 
mode of judicial proceedings, and thus avoid 
all such conflict of force whenever it is pos- 
sible to do so; and will therefore require that 
full proof of the authority to .detain his pris- 
oner shall be made by the United States offi- 
cer before the state court or judge, so that 
there can be no conflict of physical forces, ex- 
cept when the state judiciary (as in the Wis- 
consin case) wrongfully assumes to review 
and reverse the judicial decisions of the Unit- 
ed States courts and judges, in cases where 
they have exclusive jurisdiction. In such 
cases the chief justice holds that a United 
States marshal would be bound to obey the 
process of the United ' States court, and to 
disregard the order of the state judge; and 
congress has made provision for the protec- 
tion of the marshal and his officers in such 
cases. In such cases the marshal would stand 
upon the supposed paramount authority of the 
United States, and rely upon its protection; 
and as the adjudications of the state and Unit- 
ed States tribunals are in direct conflict, and 
both cannot be carried out, it is perhaps a 
necessity that the marshal shall decide at his 
peril which of the two he is to obey; and, if 
he supposes that he is supported by the au- 
thority of the United States, he will stand 
upon that, as the paramount authority. 

But it is not in such cases only that United 
States officers as well as state officers are 
necessarily called upon to decide at their per- 
il questions of law or fact upon which their 
official action should depend. A sheriff or a 
marshal has an execution against the goods 
of A., and is urged to take and sell, under that 
execution, goods claimed by B. as his own 
property. He must decide the question of 
ownership at his peril, for, if he take the* 
goods of B. under his execution, he is liable 
to respond in damages, or if he return his ex- 
ecution nulla bona, when he might have taken 
the defendant's goods and satisfied the execu- 
tion, he will be liable for his neglect. Again, 
it is well settled that goods or persons actual- 
ly in custody of a sheriff or marshal under the 
lawful process of the courts of a state, or of 
the federal courts, cannot be taken out of that 
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custody by an officer of the other government 
in virtue of process issued by its courts. Ha- 
gan v. Lucas, 10 Pet. [35 U. S.] 400; Norris 
v. Newton [Case No. 10,307]; Taylor v. Car- 
ryl, 20 How. [61 U. S.] 583. But the party 
interested in the process in the hands of the 
second officer may suppose and allege that 
such pretended process is forged, or void for 
want of jurisdiction, or other cause, and may 
furnish prima facie proof of the truth of such 
allegation. The second officer may act upon 
such supposition, but he does so at his peril, 
and is liable to an action if he cannot main- 
tain the truth of the allegations. 

But it is unnecessary to go out of the rec- 
ord and suppose cases for further illustration, 
for the one now under consideration is per- 
fectly adapted to my present purpose. The 
officer in this case arrested and held the pe- 
titioner as a deserter, at his peril; and, if the 
petitioner has never been in the land or naval 
forces of the United States, even the convic- 
tion and sentence of the petitioner by a gener- 
al court-martial would not relieve the officer 
from liability for all the damages sustained 
by the petitioner in consequence of his illegal 
arrest and imprisonment Wise v. Withers, 
3 Cranch [7 U. S.] 331; Smith v. Shaw, 12 
Johns. 257. 

But it has lately been claimed in other 
cases, as it was claimed in this, that under 
the case of Ableman v. Booth a state court 
has no authority to inquire into the truth of 
the facts alleged in a return to a writ of 
habeas corpus, or to decide upon their legal 
effect; in other words, that a state court 
has no jurisdiction to inquire whether a per- 
son claimed and held as a soldier has ever 
enlisted, or, if he have enlisted, whether he 
is an infant, and his enlistment therefore 
illegal and void, if the return sets forth that 
he is legally in custody under the authority 
of the United States. In short, it has been 
claimed that a return, whether true or false, 
showing that the prisoner is held under color 
of the authority of the United States, per se, 
and at once, deprives a state court or judge 
of jurisdiction. Although this conclusion ap- 
pears to have been acted upon by different 
judges, in some late cases, it is believed that 
it has been sufficiently shown that this ex- 
traordinary claim cannot be maintained. 
Taking the language of Chief Justice Taney 
in its worst sense, it certainly requires, not 
only a return of the process, or other facts 
showing that the prisoner is held under the 
authority of the United States, but also the 
actual existence .of such facts, process, or 
authority, and that the state court or judge 
should be judicially apprised of their ex- 
istence before the jurisdiction of the state 
court or judge is at an end; and the whole 
opinion proceeds upon the ground that the 
prisoner is either proved to be, or actually is, 
within the- dominion and jurisdiction of the 
United States, to the exclusion of the state 
jurisdiction, which he cannot be unless held 
under the laws of the United States. And it 
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is strange that It should ever have been sup- 
posed, in the absence of the clearest and 
most decisive evidence forcing that conclu- 
sion, that the supreme court of the United 
States had held that, in a case involving the 
liberty of a citizen, a state court or judge 
must stop short in the midst of a solemn 
judicial proceeding, whenever any officer of 
the United States, or any other person, might 
falsely return to a writ of habeas corpus a 
statement of facts showing that he holds his 
prisoner under color of the authority of the 
United States. 

It may be well to consider for a moment 
the consequences of the extreme doctrines of 
the judges who have denied their own juris- 
diction, and refuse to inquire in regard to 
the truth of a return, or the fact of the 
validity of an enlistment, in cases somewhat 
like the present. If these doctrines are to be 
maintained, they are to be maintained in 
cases where only the interests of individuals 
are concerned, as well as in the cases in 
which it is assumed that the interest of the 
general government, or of the war depart- 
ment are involved. An individual may be 
arrested upon a forged warrant, or capias ad 
satisfaciendum, purporting to have been is- 
sued by a United States officer or court, or 
under the pretense of a warrant for his ex- 
tradition to Canada; or as an alleged de- 
serter, when he has never been a soldier. 
The arrest may be made at Ogdensburg or 
Plattsburg. and no United States judge hav- 
ing jurisdiction may be within four hundred 
miles of the place of his arrest, whilst a 
judge of the supreme court of the state is, 
perhaps, within a- stone's throw. Must his 
counsel go to Buffalo or Cooperstown for a 
habeas corpus, or can he have one from a 
state judge, and there at once establish the 
forgery, or prove the fact that there is no 
warrant for his extradition, or that he has 
never been in the military service? Let us 
suppose that before the repeal of the fugi- 
tive slave act a free negro had been arrested 
and claimed as a slave, and was being car- 
ried out of the state under the alleged right 
of a master to arrest his slave without pro- 
cess, or under a forged certificate purporting 
to be signed by a United States judge or 
commissioner. Would a state judge, upon a 
return setting up that he was a slave and 
legally held as such, or that he had been 
arrested as a slave and was legally held un- 
der such a certificate and the laws and au- 
thority of the United States, declare that 
the return, notwithstanding its allegations 
were traversed and denied, was sufficient to 
oust him of his jurisdiction, on habeas cor- 
pus; or would the alleged fugitive be per- 
mitted to allege the forgery in his traverse 
to the return in the one ease, or the fact that 
he was born in this state and was free, in 
the other, and then prove the facts on the 
hearing, and thus obtain his discharge? 

In further considering the question under 
discussion, it may be well to inquire still fur- 



ther into the practical operation of the prin- 
ciple and practice contended for by those 
who denied the right of the state judge or 
court to inquire into the truth and the legal 
effect of the allegations made in the returns 
of a military officer. If this principle and 
practice are to prevail in the state courts, 
they must, for the same reasons, be adopted 
in the courts of the United States; for those 
courts are as scrupulously careful not to in- 
trude upon the exclusive dominion of the 
state authorities as the latter- can properly 
be to abstain from intruding upon the do- 
minion and denying the authority of the 
United States. Hagan v. Lucas, 10 Pet. [35 
U. S.] 400; Taylor v. Caryl, 20 How. [61 U. 
S.] 583; Freeman v. How, 24 How. [65 U. S.] 
451; Norris v. Newton [supra]. If, there- 
fore, a mere assertion, without proof, of a 
right to hold a prisoner in custody under the 
authority of the United States, or the mere 
naked return of an officer or other person al- 
leging facts from which such authority must 
be legally inferred, ousts a state court -of all 
jurisdiction to inquire into the truth of the 
assertion, and to discharge the prisoner it 
no such authority exists, then, by parity of 
reasoning, a mere assertion, without proof, 
of similar facts in regard to a prisoner claim- 
ed to be in custody under the authority of 
the state, would, in the same manner, oust 
a United States court of all jurisdiction to 
inquire on habeas corpus into the legality of 
the imprisonment Thus all the facts neces- 
sary to the complete denial of the privilege 
of the writ of habeas corpus, and the per- 
petual incarceration of the prisoner, would 
be the making of a false return, suited to 
the occasion, whenever the legality of the 
imprisonment was assailed in the courts of 
the state or in those of the United States. 
The prisoner might apply first in the state 
court, then in the United States court, then 
in the state court again, and so on indefinite- 
ly; and counsel might be kept flying, like a 
shuttlecock, between two courts, in conse- 
quence of being thus beaten, alternately, by 
the one and by the other. That such a state 
of things cannot legally exist, and ought not 
to have deliberate sanction of the courts of 
the United States or of the states, has been, 
it is believed, sufficiently shown. The a\\- 
thority of the decisions of state courts and 
judges in support of their jurisdiction is ab- 
solutely irresistible and overwhelming, and 
if any doubt can be entertained of the cor- 
rectness of the proposition that the opinions 
of Chief Justice Taney and of Justices Nel- 
son and McLean must be considered as af- 
firming that the fact that the prisoner is 
legally held under the authority of the Unit- 
ed States must not only be alleged, but prov- 
ed, in order to oust the jurisdiction of a 
state court or judge in a habeas corpus case, 
there can certainly be no doubt that all those 
judges require, not merely the allegation or 
return of facts showing such authority, but 
also their actual existence,— the actual truth 
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of the return, and not the mere formal, but 
false, assertion of a state of facts that does 
not exist. Even under this latter construc- 
tion of these opinions, the -state court or 
judge, if authorized by the state law to en- 
tertain proceedings upon habeas corpus, 
should certainly proceed and order the dis- 
charge of the party, unless the facts alleged 
are proved or admitted; leaving the party 
holding the prisoner to retain or discharge 
him, at his peril, upon the ground that he is 
actually authorized to hold him under the 
• laws of the United States, although not able 
to prove the facts in the proceeding before 
the state court or judge. No other course, 
it is submitted, can be consistent with the 
authority or dignity of the state, the duty of 
the judge, or the rights of the citizen. It is 
the right of the citizen to be discharged, and 
the duty of his state to enforce that right, 
unless his imprisonment be lawful; and it is 
obviously the duty of the judge, in legal 
proceedings prosecuted before him, to act 
upon legal proof alone, and not upon mere 
assertions of authority. Indeed, the Revised 
Statutes of New York (and the statutes of 
other states) expressly require the discharge 
of the prisoner "if no legal cause be shown 
for his imprisonment or restraint" (2 Rev. 
St p. 567, § 39); and they clearly require 
the state court or judge to exercise plenary 
jurisdiction, except in the cases specified in 
section 40. 

Upon the most careful and deliberate con- 
sideration of the authorities that I have been 
able to give, I am of the opinion that the 
jurisdiction of state courts and judges, in 
cases like this, and in cases of persons de- 
tained by the United States officers under 
color of illegal enlistments, or other pretense 
of authority derived from the United States, 
where no such authority exists, is well and 
properly established by an irresistible pre- 
ponderance of authority, and that state courts 
and judges may properly say, as was said 
by the supreme court of New Hampshire in 
State v. Dimick, 12 N. H. 197: "If the laws 
of the United States justify the detention of 
the applicant, there is nothing illegal. If 
they do not, it is not a case arising under 
the laws of the United States, although it 
may be under color or pretense of those laws. 
But a mere pretense of authority under the 
laws of the United States is no better than 
any other pretense. It neither confers an 
•exclusive jurisdiction on the courts of the 
United States, nor ousts the ordinary juris- 
diction of the courts of this state. Nor can 
it make any difference that the illegal im- 
prisonment, if there be one, is by an officer 
of the United States army: The courts of 
the United States have no exclusive juris- 
diction over their ofiicers." 

It was further urged, in the brief before 
referred to, that the decision of Judge La- 
mont was a bar to the proceeding in this 
■court, although he had no jurisdiction, and 
that the petitioner, having been produced 



before that officer and been remanded, was 
estopped from taking advantage of the want 
of- jurisdiction, to the prejudice of the gov- 
ernment; but the conclusion I have reached 
upon the question of jurisdiction renders 
it unnecessary that I should consider wheth- 
er, under the well-known rule that consent 
cannot confer jurisdiction, there is anything 
in the proceedings before Judge Lamont 
which should give to proceedings without 
jurisdiction the effect which is given to pro- 
ceedings where the jurisdiction is not ques- 
tioned; for certainly the petitioner cannot 
be estopped by such proceedings when the 
officer had no jurisdiction, if like proceed- 
ings are no bar when had in a court of com- 
petent jurisdiction. Whether the proceed- 
ings before Judge Lamont (his jurisdiction 
being established) are a bar to the writ prose- 
cuted here will now be considered. 

That there have been several decisions, in 
the courts of different states, declaring that 
a prior decision under a previous writ of 
habeas corpus is conclusive, while the ques- 
tion remains the same, is well known, but 
some, if not most, of them have proceeded 
upon the ground that by the laws of the 
state the first decision could have been re- 
viewed by writ of error. No such review of 
the decision of a judge of this court, or any 
court or judge of the United States, is al- 
lowed, under the laws of congress, in a case* 
like that before Judge Lamont; and a prior 
decision by a circuit court of the United States 
in such a case is no bar to a second hearing 
upon the merits before a single judge of 
the same court, or other proper officer. In 
re Kaine [Case No. 7,597]. If a decision of 
the circuit court would be no bar, it would 
seem that the decision of Judge Lamont 
should have no greater effect, even though, 
by the law of the state, a writ of error 
might have been prosecuted upon his deci- 
sion. The Case of Kaine, ubi supra, could 
not have had a more thorough examination 
or more 'deliberate consideration. It had 
been before the circuit court and supreme 
court of the United States before the final 
decision by Mr. Justice Nelson, and no bet- 
ter guide than the decision of that learned 
jurist, made under such circumstances, need 
be desired. As the case is decisive of the 
question, and as Judge Nelson, in his opin- 
ion, discusses the case of Mercein v. People 
{25 TVend. 64.], which was relied on here, by 
the respondent's counsel, I extract from the 
opinion so much as relates to this question: 
"The learned counsel appearing on behalf 
of the British authorities has objected that 
the decision of Judge Betts, sitting in the 
circuit court, upon the return of the writ of 
habeas corpus before that court, being a 
court of competent jurisdiction to hear and 
determine the question whether the com- 
mitment under the commissioner's order or 
warrant was legal or not, is conclusive, and 
a bar to any subsequent inquiry into the 
same matters by virtue of this writ I do 
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not so understand the law. The learned 
counsel has referred to Mercein v. People, 25 
Wend. 64, as an authority. The question in 
that case arose under the statute of the 
state of New York regulating the proceed- 
ings upon the writ of habeas corpus; and, if 
the decision there is as supposed, it would 
not be an authority to govern this case. The 
question there, however, which arose upon 
the proceedings of the father to obtain the 
possession of an infant child from the cus- 
tody and care of the mother, who had been 
separated from her husband, is not analo- 
gous. But the conclusive answer to this 
objection is that the proceedings upon this 
writ in the federal courts are not governed 
by the laws and regulations of the states 
on the subject, but by the common law of 
England, as it stood at the adoption of the 
constitution, subject to such alterations as 
congress may see fit to prescribe, — Bx parte 
Watkins, 3 Pet. [28 U. S.] 193; Ex parte Ran- 
dolph [Case No. 11,558]; that according to 
that system of laws, so guarded it is in favor 
of the liberty of the subject, the decision of 
one court or magistrate, upon the return of 
the writ, refusing to discharge the prisoner, is 
no bar to the issuing of a second or third or 
more writs by any other court or magistrate 
having jurisdiction, of the case; and that 
such court or magistrate may remand or dis- 
charge the prisoner in the exercise of an 
independent judgment upon the same mat- 
ters,— Ex parte Partington, 13 Mees. & W. 
679; Canadian Prisoners' Case, 5 Mees. & 
W. 32, 47; King v. Suddis, 1 East, 306, 314; 
Burdett v. Abbot, 14 East, 91; Leonard Wat- 
son's Case, 9 Adol. & E. 731. In one of the 
cases referred to, the prisoner had obtained 
this writ from two of the highest common- 
law courts of England, and also from the 
chief justice of the king's bench, at cham- 
bers, in succession, and their judgments had 
been given upon the cause of his imprison- 
ment; and the learned judge, in delivering 
his opinion on the last application, alluding 
to the decisions on the former writs, refusing 
to discharge, observed that this was no ob- 
jection to the hearing on that occasion, as 
the subject in confinement had a right to call 
upon every court or magistrate in the king- 
dom, having jurisdiction in the matter, to 
inquire into the cause of his being restrained 
of his liberty. The decision, therefore, of 
the circuit court, upon a previous writ of 
habeas corpus obtained on behalf of the pris- 
oner, refusing to discharge him, will not re- 
lieve me from inquiring into the legality of 
the imprisonment under the order of the com- 
missioner, upon the present application." In 
addition to this decision of Mr. Justice Nel- 
son, I may cite the cases of State v. Brearly 
[5 N. J. Law] 2 South. 639; Com v. Pox, 7 
Ban- [7 Pa. St.] 336; Maria v. Kirby, 12 B. Mon. 
550; and Ex parte Alexander, 2 Am. Law 
Reg. 44. And I am inclined to think that 
even in states where a prior adjudication 
under a writ of habeas corpus is held to be a 



bar to a subsequent proceeding, the decision 
of the court of another state, or of a court 
acting under a different legislative jurisdic- 
tion, would not be considered a bar to such 
proceeding. State v. Brearly, ubi supra. 
But Kaine's Case alone is sufficient to show 
that the prior adjudication of Judge Lamont 
cannot be considered a legal bar to proceed- 
ings in this court. 

But it is insisted that when the return to 
a writ of habeas corpus alleges that the pris- 
oner is held to answer for the crime of de- 
sertion, of which the military courts of the 
United States have exclusive jurisdiction, 
courts of civil jurisdiction cannot inquire into 
the facts of his enlistment, but must remand 
him for trial by the court which has juris- 
diction of the offense charged. This makes 
it necessary to inquire what foundation there 
is for the claim thus made, and also what is 
the main question now before this court for 
determination. 

After what I have said, in the citation of 
cases I have made, I shall not stop to inquire 
whether a return that the prisoner is held 
as a soldier and deserter, without any proof 
of the fact of his being actually held as such 
deserter, requires the petitioner to be re- 
manded. It is the proof of the fact, not of 
desertion, but of the actual holding for trial 
on that charge, and that the party is subject 
to the jurisdiction of the military tribunal, 
which requires the civil court to remand the 
prisoner. In the case of Com. v. Pox, 7 Barr 
[7 Pa. St.] 336, cited by the counsel in sup- 
port of his position, the petitioner was dis- 
charged by the supreme court of Pennsyl- 
vania, by reason of the invalidity of his en- 
listment, although it appears from the report 
of the case that he had enlisted and deserted 
and then surrendered himself, and had also 
been brought before the court of common 
pleas under a previous writ of habeas corpus, 
and had. been remanded. In Com. v. Cush- 
ing, 11 Mass. 67, a prisoner who had enlisted 
and deserted, and had been brought before 
general court-martial, and there admitted his 
guilt, and who was then actually in custody 
under the proceedings or sentence of the mil- 
itary court, was discharged by the supreme 
court of Massachusetts on the ground that, he 
being a minor, his enlistment was void. And, 
unless my memory is at fault, I have seen 
the report of another case in which the same 
court discharged a minor on like grounds, al- 
though he was then undergoing the sentence 
of a court-martial upon his conviction of the 
military offense of mutiny, committed while 
he was actually in service. I have not, how- 
ever, heretofore followed these decisions, and 
have, in repeated instances, refused to grant 
a writ of habeas corpus when it appeared 
by the petition that the minor, although his 
enlistment was not binding, had in fact been 
in the military service, and had actually left 
such service, and was held for trial as a de- 
serter. In such cases I felt justified in fol- 
lowing the doctrines of the case of Wilbur 
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v. Grace, 12 Johns. 68, and Com. v. Gamble, 
11 Serg. & R. 93 (although the last-named 
case -was not followed by the court in Com. 
v. Fox, 7 Ban- [7 Pa. St.] 336); and for the 
reason that, under the 5th article of the 
amendments to the constitution of the United 
States, such a case may he properly held to 
be one "arising in the land or naval forces" 
of the United States, and the party be con- 
sidered as within the jurisdiction of military 
tribunals, in consequence of his actually be- 
ing in the army, although under a void or 
voidable enlistment. As was said by Chief 
Justice Gibson in Com. v. Gamble, "There 
would be an end of all safety if -a minor 
could insinuate himself into an army, and 
after having perhaps jeoparded its very ex- 
istence, by betraying its secrets to the enemy, 
escape military punishment by claiming the 
privilege of infancy." But this case is not 
one in which the doctrines of Com. v. Gam- 
ble and Wilbur v. Grace will aid the respond- 
ent. If the proof shows that the petitioner 
was ever in the military service, it establishes 
just as satisfactorily that he was legally en- 
listed; the case in regard to the question of 
his actual enlistment or entry into the mil- 
itary service, or his ever having been within 
the jurisdiction of the military authorities, 
depending entirely upon the credit to be given 
1 to the witness Riley. But the question of 
credibility will not be considered until after 
some other questions have been disposed of, 
one of which may be properly considered 
in connection with the point now under con- 
sideration. 

It was insisted upon the final argument by 
the learned attorney of the ■ United States 
that it had been shown that proceedings were 
pending before a competent military court 
having jurisdiction of the offense of deser- 
tion, and in which the matter here in issue 
might be tried, and that this court should 
therefore remand the prisoner, and allow the 
question of jurisdiction to be tried and de- 
termined by the military court. As this 
point involves a question of fact, as well 
as of law, I will first refer to the evidence 
bearing upon the proposition. 

That the petitioner was arrested on or 
about the seventeenth of February last, un- 
der an allegation that he was a deserter, was 
not denied. A formal charge, alleging his 
desertion, and bearing date February 20, 
1867, was produced at the hearing; but there 
was no proof of its' existence prior to the 
8th of May, when it was first seen by the 
lieutenant having the general charge of the 
law business at headquarters, general re- 
cruiting service, where said charges and speci- 
fications bear date; and it appears that on 
that day they were forwarded by Gen. But- 
terfield, in command at such headquarters, 
to the commanding general of the depart- 
ment of the east, with the request that they 
should be returned, if the order for the trial 
of the party was granted. It also appears 
by the indorsement thereon, dated "Depart- 
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ment of East, May 11th, 1867," that Private 
Sloan was directed to be tried by the gen- 
eral court-martial then in session in New 
York City, "provided that the witnesses re- 
quired are, or will be. in this department." 
There was no proof of the order under which 
such court-martial was organized, or that it 
was ordered before the month of May, and 
there is little difficulty in reaching the con- 
clusion that this general court-martial would 
have no jurisdiction of the person of the pe- 
titioner, or authority to try him upon the 
charge referred to, prior to the 11th of May, 
1867, when the order of the general com- 
manding the department of the east was 
made, even if he had been a regularly en- 
listed soldier of the army; or, in other words, 
until nearly two months after this court took 
jurisdiction. But I do not regard this as ma- 
terial, for the reason that the question is not 
one of courtesy, or of priority of jurisdiction, 
but whether the military tribunal has, or can 
have, any jurisdiction over the person of the 
petitioner. That this court has no jurisdic- 
tion of the military offense of desertion is a 
proposition which cannot be disputed, and it 
is equally clear that a general court-martial 
has no jurisdiction to try a citizen who has 
never belonged to or been connected with the 
military service, for desertion or any other 
offense. Articles 5, 6, Amend. Const. U. S.: 
Wise v. Withers, 3 Cranch [7 U. S.] 331; 
Smith v. Shaw, 12 Johns. 257; Ex parte Hen- 
derson [Case No. 6,349], before Judge Bal- 
lard. And see Duffield v. Smith, 3 Serg. & 
R. 580; Wilson v. Mackenzie, 7 Hill, 95; 
Grant v. Gould, 2 H. Bl. 69; Brooks v. 
Adams, 11 Pick. 442; Warden v. Bailey, 4 
Taunt 67; Com. v. Blodgett, 12 Mete. (Mass.) 
56. The question of the guilt or innocence 
of the petitioner is not, therefore, to be con- 
sidered here, and the case must turn upon 
the question whether he was a soldier in the 
army (for there is no pretense that he was 
otherwise in or connected with it), and was 
therefore subject to the jurisdiction or con- 
trol of the military authorities. If this ques- 
tion can be answered in the affirmative, he 
must be remanded, even if he be ready to 
produce the most conclusive proof of his in- 
nocence of the crime of desertion; if it m«^ 
be answered in the negative, it is my ImpeKr - 
tive duty to discharge him. 

The evidence bearing upon this q'aestion- 
of fact has been deliberately considered, 
and I cannot doubt that it is my duty to* 
discharge the prisoner; believing, as I do, 
that the testimony of Riley in regard to the- 
petitioner's enlistment in and connection: 
with the army is entirely false. The evi- 
dence first offered upon the main question" 
in this case— that of the petitioner's alleged 
enlistment in the army— was the affidavit of 
Riley, before alluded to. This evidence was 
objected to, but received subject to the ob 
jeetion". The affidavit was entirely extra' 
judicial, and no indictment for perjurv 
could be sustained upon it; and therefore it 
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is, of itself, Inadmissible as evidence 
against the petitioner. But Riley was sub- 
sequently placed upon the stand, and re- 
ferred to the affidavit as made by him, and 
it will therefore be referred to in the con- 
sideration of his testimony. A descriptive 
list was also offered in evidence, and object- 
ed to by the petitioner's counsel; and, though 
greatly doubting its admissibility as evi- 
dence, it was received, and will be consid- 
ered. This list contains the name of Wil- 
liam Sloan, stating his enlistment at De- 
troit, Mich., March 28th, 1865, by Oapt Hart, 
and describing the recruit as 25 years of age, 
five feet five inches high, with blue eyes, 
brown hair, and a fair complexion. It also 
states Sloan's desertion at Jeffersonville, 
Ind., April 20th, 1865. Certified copies of the 
enlistment papers of the recruit, in the 
name of William Sloan, were also produced, 
in which enlistment papers the same de- 
scription of the recruit was given. The 
contract of enlistment was signed with a 
mark, and it was followed by the usual cer- 
tificate of Capt Hart, as enlisting officer, 
that he had inspected the recruit, and to his 
description, as above stated, and by the 
usual certificate of J. Saunders, as acting 
assistant surgeon, stating his official exam- 
ination of the recruit. Riley was then called 
and sworn as a witness, and stated, in sub- 
stance, among other things, that on the 28th 
of March, 1865, he was in Detroit, in the em- 
ploy of Goodrich, a recruiting broker, and 
saw the petitioner (Reynolds) in Goodrich's 
office on that day, and that he (Reynolds) 
was enlisting in the regular army; that he 
saw him give the name of the place he hail- 
ed from as some place in Canada; that he 
had known Reynolds before, in Niagara 
county, where he then lived, close by where 
he (Riley) lived; that he could not say that 
he saw him sign any paper there, or whether 
he did or not; that he forgot the name of 
the examining surgeon; that he saw Rey- 
nolds reeeive money at that time, and that 
he got $375 or $400, and asked him to take 
charge of it and give it to his wife, and that 
he did so; that Reynolds gave him, he 
thought, §365, and that he gave Reynolds' 
wife §335; that he saw Reynolds three or 
four days after the 28th of March, in the 
fort at Detroit, or about two miles out of 
the city; that Reynolds was then doing noth- 
ing, but was dressed in soldier's clothes, 
and, he thought, in infantry uniform; that 
John McCarthy and Henry Gardner went to 
the fort with him at that time, and attempt- 
ed to go in, but were objected to; that they 
got in a rod or two, and were turned out; 
that this was the first and only time he saw 
Reynolds at the fort, and that he could not 
say that the other two persons saw him; 
that he next saw Reynolds about twenty or 
forty days after, at Lockport, and in citizen's 
clothes; that Reynolds enlisted under the 
name of William Sloan, and that he heard 
him say, when they asked- him what his 



name was, that it was William Sloan; that 
he made an affidavit in this matter; and that 
the signature to the affidavit shown him is 
his. On his cross-examination he testified 
that he had been at Detroit some days be- 
fore the 28th of March, and that he remain- 
ed there two or three days after that time. 
On being asked if he recollected any one 
that went with him to Detroit at that time, 
he declined to answer, and after being cau- 
tioned by me, and his rights explained to 
him, he further testified that he could not 
answer the question without criminating 
himself in respect to a criminal offense com- 
mitted before he was called upon the stand; 
that, at and during the time he was at De- 
troit as aforesaid, there were there, from 
Lockport, Henry Gardner, John McCarthy, 
John Crane, John Donnelly, Patrick Collins, 
and Thos. Mason; that he could not give any 
more names, if he did recollect them; that 
he declined to give any other, because it 
would, in his opinion, eriminate himself; 
that he saw Reynolds on the sidewalk be- 
fore he went into Goodrich's office, and went 
to the office with him; that it was some 
time in the forenoon that Goodrich asked 
Reynolds if he wanted to enlist, and then 
said he would draw up his enlistment pa- 
pers; that he had forgotten all about the 
bargain for the money; that Goodrich told 
his partner to go into the room and draw 
up the papers, and they went for the doc- 
tor, who came and staid about ten minutes; 
that Goodrich told him the doctor did not 
want to. take the man; that he (the witness) 
did not go into the private room; that he 
heard it said, in Reynolds' presence, that he 
wouldn't pass; that Goodrich said so, but 
said, wait a little, and he would see if he 
couldn't get him through; that they said 
they objected to him on account of his eyes; 
that Goodrich went into the private room 
again, and came out, and said, if Reynolds 
would throw off §20, he could get him to 
pass; that Reynolds said he would, and went 
into the private room; that Goodrich came 
out, and said he had passed, and they then 
finished drawing up the papers; that, after 
the papers were drawn up, Reynolds went 
away, and he (Riley) staid in the office; that 
he next saw Reynolds at the fort, as before 
stated; that the fort was a stone and brick 
and earthenworks fort; that on that occa- 
sion he saw Reynolds sitting down three or 
four rods from him, and with his face to- 
wards him, and that he did not think Gard- 
ner and McCarthy went as far into the fort 
as he did. On being asked how many men 
he took to Detroit, to be put in under false 
names, he objected to the question, and said 
he could not answer it without criminating 
himself. On being asked if he enlisted in 
the army, he objected to it, and said he 
could not answer it without criminating 
himself. On being asked if he enlisted un- 
der a false name, he objected to that ques- 
tion. He also testified that he thought 
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■Goodrich was then in Detroit; that he (Ri- 
ley) and his brother were indicted for stab- 
bing Reynolds ; that Reynolds was a witness 
-on the trial of the indictment against his 
brother, and that he made the affidavit 
against Reynolds about seven days after the 
trial; that he had been indicted for stealing 
sheep and for stealing steers; that he was 
drafted and relieved from the draft; and 
that he had been convicted of stealing prop- 
erty to the value of more than $25. Other 
questions were put to him which he declined 
to answer because to do so would criminate 
him; and he denied having made sundry 
statements in regard to the reasons why he 
made the affidavit against Reynolds, sun- 
-dry declarations which tended to show ma- 
licious and revengeful feelings against Rey- 
nolds, and a statement that he must have 
been in one of his crazy fits when he made 
the affidavit, which were subsequently fully 
proved by other witnesses. 

Henry Gardner, the person that Riley al- 
leged went into the fort at Detroit, at the 
time he said he saw Reynolds there, was 
then called and testified that he knew Rey- 
nolds by sight, and went to the fort with 
Riley; that nothing happened there that he 
saw; and that he did not then know Rey- 
nolds. Neither Capt. Hart, Surgeon Saun- 
ders, Goodrich, the recruiting agent, nor his 
partner, nor any other person, was called to 
identify the petitioner, or to show that he 
had ever enlisted, or had ever been in the 
military service as charged; and the respond- 
ent rested, reserving the right to call Capt. 
Hart if he arrived before the testimony was 
closed, and also reserving the right to call 
Patrick O'Melay, a convict in the peniten- 
tiary at Buffalo, for whom a writ of habeas 
corpus ad testificandum had been issued, on 
the application of the attorney of the United 
States. The, petitioner then called Dr. Kit- 
tinger, who testified that he had been for 
three and a half years a surgeon in the army, 
-and in the habit of examining recruits; that 
he had measured the petitioner; that his 
height was five feet, seven inches, as they 
measured recruits for the army; that he had 
known Reynolds for ten years; and that his 
hair had always been black since he knew 
him, as it then was. This witness, and sev- 
-eral other respectable witnesses, testified that 
the reputation of Riley was bad, and most of 
them added that they would not believe him 
under oath; while the character of Reynolds 
was proved to be good, — one witness ■ only 
Saying that he heard him and others named, 
in general terms, as bounty jumpers, and the 
others declaring it good without exception. 
It was also proved by one witness, who fixes 
the date by his entry in his account book, 
that Reynolds was at his shop, in Lockport, 
and then paid him for a pair of boots, on the 
2Sth of March, I860. Another witness prov- 
ed that Reynolds and his wife were together 
at his store, and bought a stove of him, 
.about the last of March, and he then stated 



other facts and circumstances and entries 
appearing on his books showing that it was 
almost certain that it was on the 27th of 
March, and that on the same 27th of March 
he sold a stove to Peter, Finnigan, or his wife, 
and charged it on his book, as then exhibited 
in court It was also proved by Mrs. Finni- 
gan she had bought a stove, as stated, and 
that she on that day saw Reynolds and his 
wife at the store where the stove was bought; 
that she had talked with Mrs. Reynolds, and 
that Reynolds and his wife were there buy- 
ing a stove. It was also proved by the 
brother-in-law of Reynolds, that he was pres- 
ent when the old stove of Reynolds was 
broken, and knew of the purchase of the new 
stove by Reynolds and wife; that he furnish- 
ed a part of the price, and went with them 
to one store to make the purchase, but left 
them before they went to the store where it 
was purchased; that he saw the new stove 
at Reynolds' house. the next day, and then 
saw and talked with Reynolds; that he 
knew this was the last of March, and thought 
it some eight or ten days after St Patrick's 
day, which was the 17th. This witness and 
his father also testified that during the 
months of March and April they were fre- 
quently at Reynolds' house, saw him on Sun- 
day at church, and did not know of his being 
absent from home. It was proved by an- 
other witness that Reynolds bought feed of 
him on the 17th or 18th of April, i860, at 
Lockport. The witness who had been 
brought from Buffalo by habeas corpus was 
not called by the respondent, and no other 
witness was called who in any manner sus- 
tained or corroborated the testimony of Riley, 
or declared that his general character was 
good. In his affidavit before referred to, 
Riley had sworn that he "knew Reynolds en- 
listed in the regular army of the United 
States for the term of five years, and that, 
on the same or the next day after he enlist- 
ed, he saw him with the United States uni- 
form on, and in charge of Sergt Baldwin, 
who claimed to be recruiting for the regular 
army." His testimony here shows no per- 
sonal knowledge of such enlistment, but tends 
to prove it by circumstances, rather than by 
any statement of his enlistment in the- pres- 
ence or within the personal knowledge of 
Riley; and his testimony here in respect to 
his subsequently seeing Reynolds in uniform 
is not only silent in respect to his being in 
charge of Sergt. Baldwin, but is inconsistent 
with the idea of his being in Baldwin's per- 
sonal charge. In his affidavit he says he saw 
Riley in the fort the same day or the next 
day after he enlisted, and here he says it was 
three or four days after; but this last dis- 
crepancy would be of no importance if there 
were not other strong grounds for discredit- 
ing his testimony. 

. It is perhaps impossible, now, to say what 
my conclusions would have been if the case 
stood upon this evidence alone, and the evi-. 
denee afforded by the inspection of the peti- 
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tioner in respect to his age (and from which 
I would say he was at least 35 years of age), 
but I am strongly inclined to the opinion that 
I should have held, upon his evidence alone, 
that the petitioner ought to he discharged. 
But the petitioner himself was sworn as a 
witness, and directly and positively contra- 
dicted Riley in respect to everything which 
related to his alleged enlistment, or being in 
uniform, or in the military service; and I 
have no doubt that he testified to the truth. 
He also testified that he was 38 years of age 
last October. The competency of this wit- 
ness was objected to, but it was insisted that 
he was competent under the provisions of 
section 399 of the New York Code, as amend- 
ed prior to and in 1867. To this it was re- 
plied that these provisions, that "a party to 
an action or special proceeding in any and all 
courts, and before any and all officers and 
persons acting judicially, may be examined 
as a witness on his own behalf," were not ap- 
plicable to a proceeding on habeas corpus, 
by reason of the restrictions imposed by the 
471st section of the Code, as originally adopt- 
ed. There may be, possibly, some doubt of 
the competency of the party under these pro- 
visions, but I think there can be no doubt of 
the actual legislative intention to extend the 
provision allowing parties to be witnesses to 
proceedings on habeas corpus except in crim- 
inal cases; the only doubt, if any, being 
whether they have given legal expression to 
that intention. The only direct decision of 
a state court or judge upon this question, 
which has fallen under my observation, is 
that of Judge Lamont, made when this peti- 
tioner was before him on habeas corpus. 
Judge Lamont (as appears by the proceed- 
ings put in evidence here) then declared, in 
his decision, that "Reynolds himself is a 
competent witness"; and he based his deci- 
sion against granting a discharge mainly on 
the ground that Reynolds had not offered 
himself as a witness, and thus disproved by 
the best evidence in his power what had 
been alleged and sworn to against him. 
This opinion of Judge Lamont in favor of the 
competency of the party in this case is, I 
think, sustained by the reasoning of Judge 
Hunt in delivering the opinion of the court 
of appeals in Williams v. People, 33 N. Y. 688; 
and it will, I presume, be followed in the 
courts of the state. It was objected that this 
was in the nature of a criminal proceeding, 
and that the party, for that reason, was not 
competent; but this court can entertain no 
question of the guilt or innocence of the pris- 
oner, and this is not a criminal proceeding, 
any more than a suit brought against the re- 
spondent for the wrongful arrest and illegal 
imprisonment of the petitioner would be a 
criminal prosecution. The rule of evidence 
here should be the same as it would be in 
such a prosecution. But aside from the pro- 
visions of the New York Code, the petitioner 
was a competent witness in this case. By an 
act of congress "making appropriations for 



sundry civil expenses of the government," and 
for other purposes, approved July 2, 1864 (13 
Stat. pp. 344-351), it is "provided that in the 
courts of the United States there shall be no 
exclusion of any witness on account of color 
nor, in civil action because he is a party to, 
or interested in the issue to be tried." This 
is a civil action. See Holmes v. Jennison, 14 
Pet. [39 U. S.] 563, per Taney, C. J., concur- 
red in by Story, MeLean, and Wayne, JJ., 
and, at page 597, by Caton, J. It is the legal 
demand of the petitioner's right in the fonn 
prescribed by law, and no question of guilt 
or innocence can be entertained during its 
progress. The party is therefore a compe- 
tent witness under the act of congress. If 
this is so, there cannot be the slightest pos- 
sible doubt that the petitioner should be dis- 
charged, for the conclusion that the testi- 
mony of Riley was false is irresistible. 

It is but just to myself to say, in conclu- 
sion, that I have not had access to some of 
the eases referred to in this opinion, and 
have been compelled to state them from di- 
gests or elementary works. I have, how- 
ever, examined the reports of most of the 
cases, but, from the haste in which the ex- 
amination has been made, it is not unlikely 
that some errors have been committed in 
stating the facts of the case, or the points de- 
cided. I am confident, however, that these 
errors are not such as should seriously af- 
fect my decision upon any of the questions 
discussed. The petitioner will be discharged. 
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t9 N. B. R. (1874) 50.] 1 

Circuit Court, D. Rhode Island. 

Bankruptcy — State Insolvent Law — Constitu- 
tional Law. 

The passage of a bankrupt law for the United 
States suspends the state insolvent law in force 
at lie time of its passage, in so far as the pro- 
visions of the bankrupt law cover the subject 
matter of the provisions of the state insolvent 
law. 

[Approved in Globe Ins. Co. v. Cleveland Ins. 
Co., Case No. 5,486.] 

The creditors appearing to oppose the peti- 
tion of Gideon Reynolds for the benefit of 
the insolvent law of the state, filed a motion 
to dismiss the petition upon the ground that 
the jurisdiction of the court over such cases 
had ceased to exist after the passage of the 
bankrupt law of the United States in 1867 
[14 Stat. 517], it being apparent upon the rec- 
ord that the petitioner's debts exceeded three 
hundred dollars. 

James Tillinghats for creditors. 
1st. The exercise by congress of its consti- 
tutional powers to establish a uniform law 

i [Reprinted by permission.] 
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upon the subject of bankruptcies throughout 
the United States, supersedes state legisla- 
tion upon the same subject Sturges v. 
Growninshield, 4 Wheat. [17 U. S.] 122; Ex 
parte Eames [Case No. 4,237]-; Griswold v. 
Pratt, 9 Mete. [Mass.] 16; Com. v. O'Hara 
.[6 Phila. 402]. See per Shaw, C. J., May T. 
Breed, 7 Cush. 40. 

2d. State insolvent laws which discharge 
the person of the debtor from arrest only, as 
well as those which discharge the debt, are 
suspended by the act of congress; there is 
no real distinction between them in this re- 
spect. See above cases; also, 3 Story, Const 
§§ 1100-1110; 2 Kent Comm. 370 et sea.; Hill 
Bankr. p. 11, § 21. Compare Adams v. Storey 
[Case No. 66], where the New York act of 
April, 1811, is held to be an insolvent act, 
with Blanchard v. Russell, 13 Mass. 4, where 
it is stated by Parker, G. J., to be clearly a 
bankrupt act and with Sturges v. Crownin- 
shield, 4 Wheat [17 TJ. SJ 122, where Mar- 
shall, C. J., expressly declines to decide which 
it is, whether an insolvent or a bankrupt act 

W. Hays and C. Matteson, for petitioner, 
cited: Ex parte Eames [supra]; Griswold v. 
Pratt, Mete. [Mass.] 16; Sturges v. Crown- 
inshield, 4 Wheat [17 TJ. S.] 122; Ogden v. 
Saunders, 12 Wheat [25 TJ. SJ 213; Sturges 
v. Crowninshield, 4 Wheat. [17 U. S.] 194. 

BRADLEY, Circuit Justice. This is a mo- 
tion to dismiss the petition of Gideon Reyn- 
olds for the benefit of the insolvent law of the 
state, upon the ground that this law, in its 
operation in favor of insolvents whose debts 
exceed the sum of three hundred dollars, was 
suspended' by the passage of the bankrupt 
law of the United States now in force. The 
decision, of the motion upon this ground de- 
pends upon the construction of the provision 
of the constitution of the United States which 
declares that "the congress shall have power 
to establish uniform laws upon the subject 
of bankruptcies throughout the United 
States." Article 1, § 8. In considering this 
question of an alleged conflict of these laws, 
we naturally inquire first whether the pro- 
vision of the constitution which we have 
•quoted confers the power upon congress to 
the exclusion of a similar power in the 
states. If it does not prohibit the power in 
the states absolutely, does it limit the exer- 
cise of that power either to time or subject, 
when, and upon which, congress has not leg- 
islated? or does it restrain the laws of the 
state only from acting upon those cases upon 
which the law of the United States may be 
called into exercise? And if the two juris- 
dictions thus come in conflict in particular 
cases, is that which is prior in time to prevail, 
or that of the United States by any para- 
mount power conferred on it by this clause 
of the constitution? Another class of inquiry 
arises as to the scope and extent of legisla- 
tive power conferred upon congress, in the 
phrase "subject of bankruptcies." 

The first class of these questions was early 



determined by the supreme court of the 
United States in Sturges v. Crowninshield, 4 
Wheat. [17 U. S.] 122. It is not the mere ex- 
istence of the power (they say) but its ex- 
ercise, which is incompatible with the exer- 
cise of the same power by the states. It is 
not the right to establish these uniform laws, 
but their actual establishment, which is in- 
consistent with the partial acts of the states, 
and they decided "that until the power to 
pass uniform laws upon the subject of bank- 
ruptcies be exercised by congress, the states 
are not forbidden to pass a bankrupt law." 
Mr. Webster, in his argument in Ogden v. 
Saunders, 12 Wheat [25 U. S.] 213, said: 
"The argument used in Sturges v. Crownin- 
shield [supra] maintained that the prohibi- 
tion of the constitution was leveled only 
against interference In individual cases, and 
did not apply to general laws," yet the court 
rejected that conclusion and also held "that 
the provision of the constitution in question 
did not exclude the right of the states to leg- 
islation on the same subject, except when the 
power is actually exercised by congress, and 
the state laws conflict with those of con- 
gress." To state the decision' precisely in 
the language of the * certificate in the first 
case, and as reaffirmed in the second, we fin d 
the law to be "that a state has authority to 
pass a bankrupt law, provided there be no 
act of congress in force to establish a uni- 
form system of bankruptcy conflicting with 
such law." In Hoyle v. Zacharie, 6 Pet 1.31 
U. S.] 638, the court say: "These decisions 
are final and conclusive." 

We come, then, to the • second inquiry: 
What Is the extent and scope of the power 
of congress, by force of the provision, to 
legislate upon the subject of bankruptcy? 
Does it include the power to legislate upon 
insolvency as defined in the law? The bank- 
ruptcy statutes and the insolvency statutes 
of England provided respectively: 

First The bankrupt process was moved 
by creditors against certain classes of debt- 
ors for a distribution of the bankrupt's prop- 
erty among all the creditors through the of- 
ficers of the court, and it provided for a 
discharge of the debt as well as the person 
of the bankrupt. 

Second. The insolvent laws authorized the 
debtor, and a much larger class of debtors, 
including those liable to proceedings in 
bankruptcy, to move the process for such 
distribution of his property, but discharged 
only the person of the debtors and did not 
discharge the debt. The case of Jellis v. 
Mountford, 4 Barn. & Aid. 256, illustrates the 
operation of these two systems upon one and 
the same person In England. 

The bankrupt law of 1841 [5 Stat 440] 
was the first one passed by congress which 
introduced the system of an insolvent law 
in conjunction with that of bankruptcy, as 
exercised in English statutes. The consti- 
tutionality of the law of 1841 was contested 
upon this ground. It was claimed that the 
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insolvency provisions of that law were not 
authorized by the constitutional power to 
pass laws upon the subject of bankruptcies. 
The cases of Kunzler v. Kohaus, 5 Hill. 317, 
and Sackett v. Andross [Id. 327], in the opin- 
ion of Cowen, J., sustaining the law (Nelson, 
O. J., concurring- in the decision), and of Bron- 
son, J., contra, exhibit the grounds of this 
controversy with great fullness and eminent 
ability. The court decided that the grant 
of power in the constitution was intended to 
be as broad as the subject itself, and that 
it was not limited to the statute modes in 
which that power had been theretofore ex- 
ercised by parliament They, therefore, sus- 
tained the voluntary insolvent part of the 
law. The broadest interpretation of the 
clause seems to have prevailed in the coun- 
try, throughout the various circuits, in the 
opinions of the circuit judges, as the su- 
preme court had held that, under that law, 
questions could not be taken to that court, 
either upon certificate of division of opin- 
ion, or on appeal, or writ of error. 

Nelson v. Carland, 1 How. [42 U. S.] 265. 
The judges of that court seemed to have 
concurred in the opinion of Catron, J., in a 
note to the preceding case— Klein's Case 
[Case No. 7,865]. He held that the subjects 
of bankruptcies spoken of in the constitu- 
tion was a subject of extensive and compli- 
cated jurisdiction; that "it extends to all 
eases where the law causes to be distributed 
the property of the debtor among his credi- 
tors; this to its least limit. Its greatest is a 
discharge of the debtor from his contracts; 
and all intermediate legislation affecting 
substance and forms, but tending to further 
the great end of the subject, distribution and 
discharge, are in the competency and dis- 
cretion of congress." He further says: "I 
deem every state law a bankrupt law, in 
substance and fact, that causes to be dis- 
tributed by a tribunal the property of a 
debtor among his creditors, and it is especial- 
ly such if it causes the debtor to be dis- 
charged from his contract, within the lim- 
its prescribed by the ease of Ogden v. Saun- 
ders [supra]. Such a law may be denomi- 
nated an insolvent law. Still it deals di- 
rectly with the subject of bankruptcies, and 
is a bankrupt law in the sense of the con- 
stitution, and if congress should pass a simi- 
lar law, it would suspend the state law while 
the act of congress continued in force." 

Story, J., in Ex parte Eames [Case No. 
■1,237], held, in a case of conflict of title, 
under the state insolvent law of Massachu- 
setts and the bankrupt law of 1841 that the 
title under the state law must give way to 
the paramount title derived from proceed- 
ings in bankruptcy. That state law, contain- 
ing the involuntaiy as well as voluntary 
provisions, and discharging the debt as well 
as the person, was in every sense, though 
not in name, a bankrupt law; and in the 
collision occurring in carrying out the pro- 
visions of the different systems, the deci- 



sion was, under the authority we have 
considered, inevitable. But the judge goes 
further and declares that, as to the pro- 
ceedings in future cases, "both systems can- 
not be in operation, or apply at the same 
time to the same persons, and where the 
state and national legislation, upon the same 
subject and the same persons, come in con- 
flict, the national laws must prevail and sus- 
pend the operation of state laws. This, so 
far as I know, has been the uniform doc- 
trine maintained in all the courts of the 
United States." And after citing the cases 
of Sturges v. Crowninshield and Ogden v. 
Saunders, he says, in conclusion: "The mo- 
ment that the bankrupt act does or may 
operate upon the person or case, that mo- 
ment it virtually -supersedes all state legisla- 
tion." 

In the case of Griswold v. Pratt, 9 Mete. 
[Mass.] 16, the court fully consider the ques- 
tion "whether the enactment of a bankrupt 
law does ipso facto suspend and abrogate, 
during the continuance of such law, all gen- 
eral insolvent laws of the several states, 
so far as they have reference to future cases, 
and are applicable to the same persons, the 
same contract, and the same assets as are 
made subject to proceedings under the bank- 
rupt law." And they decide that question 
in the affirmative, as applicable to the in- 
solvent law of Massachusetts, "considering 
(they say) our state insolvent law to be a 
system introduced for the purpose of seques- 
tering the effects of an insolvent debtor, and 
of discharging him from all debts contracted 
after the passage of the law, we are satis- 
fied, that the two systems cannot stand to- 
gether," and that the bankrupt law suspends 
the state law. 

The courts of Maryland came to the same 
conclusion in regard to the insolvent laws 
of that state. In the ease of Larrabee v. 
Talbott, 5 Gill, 426, the court, quoting fully 
from the opinion of Story, J., in Ex parte 
Eames [supra], decide that the bankrupt 
law of 1841 "did not suspend the operation 
of the state insolvent laws until the day it 
went into effect." 

So, in Louisiana, the courts, speaking of 
their insolvent system, wherein a debtor 
makes his cessio bonorum to a judge for the 
benefit of creditors, and syndics are appoint- 
ed to distribute the property, say: "This 
power was specially delegated to congress and 
only reserved by the several states in so far 
and so long as congress did not see fit to ex- 
ercise it The moment they exercised the 
power the state laws upon the subject be- 
came inoperative and were suspended." A 
similar decision is reported— Com. v. O'Hara 
[6 Phila. 402]— in Pennsylvania by the dis- 
trict court for the Alleghany district, with 
the concurrence of the judges of the com- 
mon pleas of that state, upon the insolvent 
laws of that state, which only discharged 
the debtor from imprisonment, and did not 
release the debt 
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The court in North Carolina seems to have 
taken a different view in the Ziegenfuss 
Case, 2 Ired. 463. We have not been able 
to examine the opinion, nor have we been 
referred to, or found any other decision con- 
curring with it. ' . 

Our state insolvent law authorizes, upon 
the application of the debtor, proceedings 
for the distribution of his property only, 
and the discharge of his person from im- 
prisonment. It does not release the debt. 
The bankrupt law of 1867 does all this upon 
such application, and also releases the debt. 
Assuming the constitutionality of the bank- 
rupt law in other respects, which has neither 
been discussed or denied before us, we must 
hold that, under the decisions and concur- 
ring practice to which we have referred, these 
provisions of the bankrupt law authorizing a 
debtor to apply for and obtain a discharge 
of his debts, and providing for a distribu- 
tion of all his property among all his credit- 
ors, are within the legislative power of con- 
gress under this grant in the constitution; 
the system, differing in this department only 
from our insolvent law in extending the re- 
lease, but not at all in the provisions for 
tailing possession, though officers appointed 
by the court, of the entire property of the 
insolvent, and distributing it among all his 
creditors, covers all the provisions of our 
insolvent law. It legislates for all of them, 
and for more in its voluntary department, 
and adds thereto the involuntary depart- 
ment of the law enabling creditors to move 
for all these processes against the debtor in 
their own behalf. We must, therefore, find 
that congress- has, within its constitutional 
powers, legislated upon the entire subject 
of our insolvent laws. And such legislation, 
it has long been settled, when exercised, 
suspends the state legislation upon the same 
subject We must, therefore, grant the mo- 
tion. 

We may remark that this decision does 
not cover the law of the state for the dis- 
charge of poor debtors from imprisonment. 
Such laws in this state were adjudged con- 
stitutional in the case of Mason v. Hall, 12 
Wheat [25 U. SJ 370, by the supreme court, 
after the decisions in Sturges v. Crownin- 
shield and Ogden v. Saunders lad been ren- 
dered. 
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CARTER et al. v. McGEHEE et al. 

[16 N. B. R. (1878) 158.] i 

District Court, W. D. North Carolina. 

Vendor and Purchaser — Bond for Title — As- 
signment — B a nkruptct— Sureties — Registry 
— Equitable Interests— Judgment Liens. 

1. In North Carolina a bond for title given 
on an executory contract for the purchase of 
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lands conveys an equitable estate in the land 
to the vendee which is assignable. 

2. An assignment of such estate to indemnify 
sureties, made without intent to delay or de- 
fraud creditors, is valid, and the assignee is en- 
titled to priority over judgment creditors of the 
assignor. 

3. Such assignment is valid although no mon- 
ey is paid; the debt upon which the sureties are 
liable furnishes a sufficient consideration to 
support it. It need not be registered to be 
available against creditors, unless the time lim- 
ited by statute for the registration of the bond 
has expired. 

4. Where the principal on a debt is insolvent, 
the sureties, in respect to their liability, are re- 
garded in equity as creditors, and may retain 
any funds of the principal in their hands, even 
against an assignee for value, without notice. 

5. An interest in lands, acquired at an admin- 
istrator's sale, where the administrator has 
not made title, is assignable; and such assign- 
ment need not be registered under the laws of 
North Carolina in order to be valid against 
creditors. 

6. Such equitable interest is liable to the liens 
of judgment creditors, subject to the equities 
of a surety of the debtor who holds a prior as- 
signment thereof as indemnity for his liability. 

On'the 7th day of October, 1875, H. J. Mc- 
Gehee and others endorsed for Wm. P. Reyn- 
olds a note to the Planters' Bank of Danville 
for the sum of six thousand seven hundred 
and fifty dollars. On the same day MeGehee 
took from Reynolds an assignment of a bond 
for title to a tract of land in Stokes county, 
in said district, which assignment was made 
to indemnify MeGehee and the other sureties 
against loss upon the said note. The tract 
of land in Stokes county was valued at about 
eighteen hundred dollars, and there remained 
unpaid of the purchase money about one hun- 
dred dollars. At the same time said Reyn- 
olds, in writing, assigned to said MeGehee to 
indemnify him and others, as aforesaid, his 
right to a title for two tracts of land in the 
town of Madison valued at five hundred and 
fifty dollars, for which all the purchase mon- 
ey had been paid. The- said assignments 
were not recorded. Reynolds failed to pay 
the note to the Bank of Danville, and his 
sureties are liable for the same. Afterwards 
on November 25th and 26th, 1875, W. B. Car- 
ter, C. A. Reynolds and others obtained judg- 
ments against W. P. Reynolds, which were 
docketed in the counties of Rockingham and 
Stokes on the days mentioned. On the 27th 
day of November, 1875, W. P. Reynolds filed 
his petition in bankruptcy, and was thereafter 
adjudged a bankrupt The following ques- 
tion was certified by the register for the opin- 
ion of the court: Is MeGehee as assignee, 
as aforesaid, entitled to the proceeds of the 
real estate, before mentioned, as against the 
said judgment creditors? 

Col. Jas- T. Morehead, for MeGehee. 
John H. Dillard and W. N. Mebane, for 
judgment creditors. 
Boyd & Reid, for C. A. Reynolds, assignee. 

DICK, District Judge. This is a controver- 
sy between judgment lien creditors and the 
sureties of a bankrupt, claiming under prior 
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assignments, executed by way of indemnity 
for their suretyship. The judgment creditors 
by docketing their judgments on the 25th and 
26th days of November, 1875, acquired liens 
on all of the real property of the bankrupt sit- 
uate in the counties where their judgments 
were docketed, whether the said property was 
or was not liable to sale under execution; but 
their liens were subject to all prior or superior 
equities, and to all subsequent paramount 
claims. Hoppock v. Shober, 69 N. C. 153; 
Murchison v. Williams, 71 N. C. 135. We 
must, therefore, consider whether the prior 
claims of McGehee et al. upon the interests 
of the bankrupt in the real property in contro- 
versy were valid and constituted legal or eq- 
uitable rights equal or superior to the rights 
of said judgment creditors. On the 9th day 
of October, 1875, McGehee et al. became the 
sureties of the bankrupt on a debt to the 
Planters' Bank of Danville, and McGehee, by 
way of indemnity, received written assign- 
ments of the interest of the bankrupt in said 
real property. The rights of the parties ac- 
crued before the date of the adjudication In 
bankruptcy, and it was admitted on the argu- 
ment that the transaction with the bank was 
not void under the 35th section of the bank- 
rupt act [of 1867 (14 Stat 534)], as being in- 
tended to hinder or delay creditors, or give a 
preference to a creditor on an antecedent 
debt. There is nothing in the bankrupt act, 
either in its language or object, that prevents 
an insolvent from dealing with his property- 
selling, exchanging, or pledging it— for other 
property, at any time before an adjudication 
of bankruptcy against him, provided such 
dealing be conducted without any purpose to 
defraud or delay his creditors, or give prefer- 
ence to any one, and does not impair the val- 
ue of his estate. Cook v. Tullis, 18 Wall. [85 
U. SJ 332; Tiffany v. Bootman Ins. Co., Id., 
375; Clark v. Iselin, 21 Wall. [88 U. SJ 360. 
We will, therefore, proceed to ascertain and 
determine what were the rights of the parties 
to this controversy under our state laws. 
What were the estates or interests which the 
bankrupt had on the 9th of October, 1875? 
He had contracted to purchase the lands in 
Stokes county, and had received a bond with 
covenant to make a title when the purchase 
money was paid. He had an equitable estate 
in the lands, but as the whole of the purchase 
money had not been paid to the vendor, such 
estate was not liable to sale under a fi. fa. 
Hinsdale v. Thornton, 75 N. G. 381. This es- 
tate was assignable, and was assigned to Mc- 
Gehee on the 9th of October by a written en- 
dorsement on the bond for title. This as- 
signment being in writing, signed by the as- 
signor, was not in violation of the statute of 
frauds. This assignment authorized the as- 
signee, when his liability as surety became 
absolute by reason of the insolvency of the 
assignor, to complete the contract with the 
vendor by paying the balance due of the pur- 
chase money, and then demand the legal title. 
If the vendor refused to complete his part of 



the contract, then the assignee, in his own 
name (Code), by civil action, could have en- 
forced the specific performance of the con- 
tract, or recovered judgment for damages as- 
sessed. * Utley v. Foy, 70 N. C. 303. The 
consideration for the contract of assignment 
was sufficient, although no money was paid. 
It was made to indemnify the assignee as 
surety in the bank debt, and the debt of the 
creditor supplied the consideration to support 
the assignment. Wis wall v. Potts, 5 Jones, 
Eq. 184. As the principal In the bank debt 
is insolvent, his sureties, in respect to their 
liability, are in equity regarded as creditors 
as to rights and privileges, and may retain 
any funds of their principal in their hands, 
even against an assignee, for value, without 
notice. Battle v. Hart,' 2 Dev. Eq. 31. We 
have seen that the interest of the bankrupt 
in the Stokes lands was not subject to a fi. 
fa., and the judgment creditors could not en- 
force their liens by such process. But sup- 
pose they could have sold, under execution, 
their rights, certainly, would not be superior 
to a purchaser under such sale. 

It is a well settled doctrine that a purchaser 
at a sheriff's sale cannot protect himself 
against an equity, on the ground that he had 
not notice— for the sheriff can sell nothing but 
the interest In the estate which the defend- 
ant in the execution had at the time of sale. 
Reed v. Kinnaman, S Ired. Eq. 13. Neither 
of the parties to this controversy have a legal 
title. The creditors insist that they have a 
judgment lien upon an equitable estate. 
The sureties present a prior assignment of the 
same equitable estate. Now, if the equities 
were equal, the question of notice— express 
or constructive— would not arise, and the 
rights of the parties would depend upon 
priority. It is only the purchaser of a legal 
title, without notice of a prior equity, who 
can hold against such equity. Polk v. Gal- 
lant, 2 Dev. & B. Eq. 395; Winborn v. Gor- 
rell, 3 Ired. Eq. 117; Shoffner v. Fogleman, 
Winst Eq. 12. But the equities are not 
equal. The equity of McGehee is founded 
upon a contract in rem, and the equity of 
the creditors is derived from a lien by judg- 
ment. In such cases it is well settled that a 
claimant under a trust or contract in rem has 
acquired an equity to the specific thing which 
binds the conscience of the original holder, 
while a judgment creditor has not advanced 
his money on the specific security, and is en- 
titled to his debtor's real interest alone, that 
Is, his interest, subject to his equities as they 
exist at the date of the judgment. Adams, 
Eq. 149. 

And further upon this point: The creditors 
acquired no estate by their liens, they could 
not even enforce their liens by execution, 
but only had a mere right to ask a court of 
equity to make their liens available against 
—first, the personal property of the debtor, 
and then the real property in possession of 
the debtor, or of creditors or purchasers who 
had not equal or superior equities. Murchi- 
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son v. Williams, supra. McGehee acquired 
the equitable estate by his assignment, made 
upon the consideration of incurring a re- 
sponsibility for a large debt Surely the hold- 
er of such an estate has a superior equity 
to those who only have rights to equitable 
relief arising by mere operation of law- Is 
the assignment of MeGehee void as against 
general creditors, for the want of registra- 
tion? The assignment is not in the form of 
a deed in trust, or mortgage, which are re- 
quired to be registered, and are only valid 
against creditors or purchasers for a valuable 
consideration from the date of registration. 
Battle's Rev. St. c. 35, § 12. The assignment 
has the nature and effect of a mortgage— but 
all such instruments are not required to be 
registered under section 12, to make them 
valid against creditors. The bond for title 
in this case has the nature and effect of a 
mortgage; but its validity as against cred- 
itors does not arise at the date of registration. 
It is a contract for the sale of land, and must 
be registered within two years from date 
(Battle's Rev. St. c. 35, § 24), unless the time 
is extended by legislation on such subject. 
Its validity commenced at date, and the two 
years limitation had not expired. Edwards 
v. Thompson, 71 N. G. 177. As the bond for 
title was not required to be registered under 
section 12, 1 can seeno reason why the assign- 
ment on the back of the bond should be sub- 
ject to more rigid requirements. Mr,. Moore- 
head, as counsel for McGehee, insists that 
the following well established principle is 
applicable to the question before us: He says 
that the purchaser of land at a sheriff's sale 
acquires the legal and equitable rights and 
title of the defendant in the execution, and 
may assign his rights either in writing or by 
parol (Testerman v. Poe, 2 Dev. & B. 103), 
and such assignment in writing need not be 
registered, although a contract relating to 
land. Mr. Moorehead further insists that the 
creditors have not liens upon the property in 
controversy as, under the Code, § 254 (Bat- 
tle's Rev. St 201), a docketed judgment only 
creates a lien upon "real property," that the 
interest of the bankrupt is not "real proper- 
ty," as defined in Code, § 3SS (Battle's Rev. 
St. 230), but is a right which can only be 
•enforced by civil action, and is included in 
the definition of personal property. Section 
280. We will not pause in this place to con- 
sider the propositions and the ingenious ar- 
gument of the learned counsel, as we do not 
consider the points presented as material in 
the decision of the question before us in this 
part of the case. 

We will now consider the questions pre- 
sented us in the other property in contro- 
versy. The lots in Madison had been sold by 
McGehee, as administrator, under a license 
of court, to pay the debts of his intestate. 
The bankrupt was the purchaser, and on the 
9th of October, 1875, had paid all the pur- 
chase money, and an order had been made 
by the court for the said administrator to 
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make title. The legal title was in the heirs 
at law of the intestate— the administrator 
had not completed the execution of the power 
with which he had been invested— and the 
bankrupt had an estate in equity, and a right 
to call on the administrator to complete the 
execution of his power by conveying the legal 
title. The written instrument executed to 
McGehee, by the bankrupt, was not an as* 
signment of the estate in equity, but a mere 
agreement not to demand the legal title until 
McGehee was saved harmless from his lia- 
bility as surety to the bank debt It was a 
suspension of the right to call for the execu- 
tion of the power with which McGehee was 
invested as an officer of the court. McGehee 
could never have made a title to himself, 
but upon paying the debt, or upon becoming 
absolutely responsible for the^ same by the 
insolvency of his principal, he could have ap- 
plied to the state court which had invested 
him with the power of selling and making 
title, and by a motion in the same could have 
obtained adequate relief. Evans v. Single- 
tary, 63 N. C. 205; Mason v. Osgood, 64 N. 
C. 467. The equitable estate, being in the 
bankrupt, became, liable to the liens of the 
docketed judgments, subject to the equity 
acquired by McGehee, founded upon his sure- 
tyship. As the insolvency of the bankrupt 
has been adjudicated by this court and Mc- 
Gehee and his co-sureties have become abso- 
lutely responsible for the bank debt, Mc- 
Gehee is entitled in this court to enforce the 
equities acquired for the indemnity of him- 
self and co-sureties. 

It was insisted in the argument that the 
writing to McGehee should have been regis- 
tered under section 2 (Battle's Rev. St. c. 35) 
to make it valid against creditors, etc. It 
was not a deed of trust or a mortgage, and 
conveyed no legal or equitable estate in land 
or title to other property, but conferred only 
a right to apply to a court exercising equita- 
ble jurisdiction for the relief above indicated. 
It was said that the transaction was at least 
the assignment of a chose in action. Grant 
this for the sake of the argument:— the assign- 
ment was not by deed of trust or mortgage, 
and only such assignments are Included in 
section 12 of said statute. There are many 
choses in action which may be assigned as 
collateral security for a debt, and such as- 
signments need not be registered. Doak v. 
State Bank, 6 Ired. 309. And lmther, if tlrs 
was the assignment of a chose in action, the 
creditors cannot claim the benefit of liens, 
as the docketing of judgments only create 
liens on real property. If, then, this interest 
of the bankrupt was a chose in action, and 
the writing to MeGehee was void for tne 
want of registration, then the distribution of 
the proceeds of sale would be made among 
the general creditors— for in a court of bank- 
ruptcy, where there are no prior valid in- 
cumbrances or liens on the fund for dis- 
tribution, the controlling maxim is, "Equal- 
ity is equity." 
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After carefully considering the authorities 
cited in the argument, I am inclined to the 
opinion that the instruments which section 
12 of the said statute requires to he registered 
to he valid against creditors are deeds of 
trust or mortgages of real or personal estate, 
which pass a property in the things convey- 
ed from one person to another, and that said 
statute does not apply to instruments that 
give rise to a mere right to equitable relief. 
Thus a bond for title conveys no property 
from the vendor to the vendee, hut creates 
only an equitable right. Upon payment of 
part of the purchase money by the vendee 
his right in equity is enlarged into an eq- 
uitable estate to the extent of the payment, 
and when the whole of the purchase money 
is paid, the vendee has a complete equitable 
estate. The vendee is regarded in equity as 
the owner of the bond, and may at any time 
call for a conveyance of the legal title— yet 
the bond for title need not be registered un- 
der said section to make it valid against cred- 
itors of the vendor. Edwards v. Thompson, 
supra. The vendor might sell and convey 
the legal title to a purchaser for value, with- 
out notice, and thus destroy the equitable 
estate. Derr v. Bellinger, 75 N. O. 300. This, 
however, is an old and well established doc- 
trine of equity, and does not arise in any way 
out of the section of the statute we are con- 
sidering. 

We will present another illustration of the 
principle we are discussing. A purchaser at 
sheriff sale acquires a right to the estate or 
interest of the defendant in the execution. 
This right he may transfer either by parol or 
in writing, and no registration is needed. 
If the purchaser has paid part of his bid, he 
acquires a sufficient title to stand as security 
for the money advanced, and the transaction, 
though not in writing and registered, is valid 
against a subsequent purchaser at execution 
sale unless intended to deceive creditors, etc. 
Testerman v. Poe, supra. We again repeat 
the self-evident principle that the rights of 
a creditor under a judgment lien cannot be 
greater against prior equities than the rights 
of a purchaser under an execution founded 
upon such judgment. We have seen that the 
purchaser of a legal title for valuable con- 
sideration, without notice— actual or construct- 
ive— is not bound by prior equities. But it 
is well settled that a purchaser at execution 
sale takes subject to the equities which the 
estate is liable to in the hands of the debtor, 
and this principle is especially enforced 
where the debtor only had an equitable es- 
tate. In many cases where these paramount 
equities were enforced against purchasers at 
execution sale, the contracts out of which 
such equities arose were not in writing (Van- 
noy v. Martin, 6 Ired. Eq. 169), and others 
were in writing but not registered under said 
see. 12 (Henderson v. Hoke, 1 Dev. & B. 
Eq. 119; Freeman v. Hill, Id. 389; Polk v. Gal- 
lant, 2 Dev. & B. Eq. 395; Johnson v. Lee, 
Busb. Eq. 43; Rutherford v. Green, 2 Ired. 
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Eq. 121; Freeman v. Mebane, 2 .Tones, Eq. 
44; Shoffner v. Fogleman, supra; Hicks v. 
Skinner, 71 N. C. 539). If the equity of Mc- 
Gehee arose out of a deed in trust or a mort- 
gage, then the question of notice— actual or 
constructive— would not be material, as no 
notice, however full, would supply the place 
of registration. Robinson v. Willoughby, 70 
N. 0. 358. But I am of the opinion that the 
instrument under which McGehee claims is 
not a deed of trust or mortgage as con- 
templated in seetion 12 of said statute, as it 
conveys no title to the equitable estate of the 
bankrupt. The estate was acquired under a 
decree of the court of probate, and creditors 
or purchasers could have at any time easily 
obtained information as to the state of the 
title. The covenant with McGehee was not 
intended to hinder or delay creditors, or give 
a preference to a creditor for an antecedent 
debt, and did not diminish the estate of the 
bankrupt, but was for the bona fide pur- 
pose of enabling the bankrupt to obtain 
money to discharge his indebtedness, and 
thereby save himself from insolvency. 

I am, therefore, of the opinion that, inde- 
pendent of priority in date, the equity of 
McGehee is superior to the rights of the judg- 
ment creditors, and ought to be recognized 
and enforced in this court. The proceedings 
in bankruptcy have invested this court with 
full jurisdiction over the estate of the bank- 
rupt, and over all parties interested in the 
same, and ought to ascertain, adjust, and de- 
termine the rights of such parties. The as- 
signment and covenant made to McGehee 
were intended as indemnities against the 
bank debt, and such debt supplied the con- 
sideration of the transaction, and that debt 
has not been paid. The interest of the bank 
creditor is therefore the primary object to 
be protected in equity. Wiswall v. Potts, 
supra; First Nat. Bank v. Jenkins, 64 N. C. 
719. 

It is therefore considered and adjudged by 
the court that the assignee pay to the vendor 
the balance of the money due him on the 
Stokes lands, and then apply the balance of 
the proceeds arising from the sale of the real 
property in controversy in discharge of the 
bank debt, so as to indemnify McGehee and 
his co-sureties to the extent of such payment. 
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In re REYNOLDS. 

[16 N. B. R. 176; i 5 N. Y. Wkly. Dig. 51.] 

District Court, S. D. New York. Aug. 30, 1877. 

Bankruptcy— Composition— P atm ext into Court 
— Demand of Payment. 
1. Where notes given upon a composition set- 
tlement fall due pending action upon a petition 
to review the order of confirmation, and the pe- 
titioners refuse to receive payment, the money 
must be paid in+o court in order to absolve "the 
bankrupt from liability. 

i [Reprinted from 16 N. B. R. 176, by per- 
mission.] 
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2. Under such circumstances, upon a subse- 
quent demand of payment' by the creditor, and 
refusal by the bankrupt, the former is entitled 
to a summary order for payment. 

Motion to enforce the provisions of a compo- 
sition by a bankrupt. The resolution of the 
creditors provided for the payment by the 
bankrupt [Alfred P. Reynolds] of his compo- 
sition settlement in deferred payments, to be 
evidenced by the promissory notes of the 
bankrupt payable in six, nine and twelve 
months. In pursuance of the provisions of the 
resolution, the bankrupt delivered to the reg- 
ister having charge of the proceedings his 
promissory notes payable at the times pro- 
vided for.' The petitioners in this application 
were four creditors who had opposed the com- 
position in the district court, and after the 
final order confirming the same was entered, 
had petitioned the circuit court for the said 
district to review the order. Before the hear- 
ing upon the petition in the circuit court, the 
deferred composition payments became due, 
and the bankrupt attended at the office of the 
register in pursuance of a notice sent to all 
of his creditors, and paid the notes of all ex- 
cepting the petitioners, who did not appear to 
receive payment Subsequently the petition- 
ers demanded payment of their notes, which 
was refused. 

E. H. Lewis, for the creditors. 
A. 0. Fransioli, for bankrupt 

BLATCHFORD, District Judge. I under- 
stand from the affidavit of the bankrupt, that 
on each occasion when each of the notes com- 
ing to each of the four unpaid creditors fell 
due, he had ready and in hand the money to 
pay them, according to the terms of the com- 
position. In respect to such money, he was 
a trustee thereof for the creditors. Although 
a delivery of the notes to the register was a 
delivery of them to the creditors, so as to ab- 
solve the bankrupt from the necessity of mak- 
ing any other delivery of the notes to the cred- 
itors, yet, when the time came to pay the 
notes, it was the duty of the bankrupt, if he 
could find no one who, would take the money 
for the four creditors, to pay the money into 
the bankruptcy court; and this all the more 
because he must have known that while those 
creditors were prosecuting their petition of re- 
view they would not take either the notes or 
the money. In fact, the affidavit of the bank- 
rupt shows that the notes, when they severally 
matured, remained with the register, and it is 
to be inferred that the bankrupt then knew 
that fact The bankrupt, even if he had ten- 
dered the money in each instance to each of 
the four creditors personally, would not have 
discharged his whole duty without paying it 
into court on their refusal to receive it, unless 
he was willing to take the risk of being ready 
to pay it whenever afterwards called upon to 
pay it As it was, on the facts shown by 
him, he ought to have paid it into court 

If he had done so, he would have discharged 
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himself from responsibility; The creditors are 
entitled to an order that he pay them the 
money. 
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REYNOLDS v. BADGER. 

[1 Be+ts, C. C. MS. 54.] 

Circuit Court, S. D. New York. May 11, 1842. 

Judgment — Subsequent Suit in Equitt — 
Patents. 

[Verdict and judgment at law against the 
validity of a patent bars a suit in equity on the 
same patent between the same parties.] 

[This was a bill in equity by Reynolds 
against Badger for injunction to restrain the 
infringement of letters patent] 

Plea, trial at law, and verdict and judgment 
against the validity of plaintiff's right, in an 
action between the same parties. 

PER CURIAM. The plea goes to the foun- 
dation of the plaintiff's right, and is a com- 
plete bar to the remedy he seeks. It avers a 
suit at law between the same parties on this 
patent and a verdict of the jury against the 
plaintiff, on the question whether he was the 
first inventor of the patented machine. This 
question cannot be reviewed or returned in 
equity between the same parties; the verdict 
and judgment therein is conclusive as to their 
rights. 

This decision is not to be considered as 
questioning the right of the plaintiff to pro- 
ceed and vindicate his patent in appropriate 
actions against other parties. Decree in sup- 
port of, the plea. 

Case No. 11,727. 

REYNOLDS v. BAKER. 

[4 Cranch, C. C. 104.] i 

Circuit Court District of Columbia. Dec 
Term, 1830. 

Tbesfass— General Issue— What may be Shown 
Thereunder —Possession. 

Upon the general issue in trespass quare clau- 
sula fregit. where the plaintiff relies upon pos- 
session without title, it is competent for the de- 
fendant to show, by evidence, that the close 
which he broke was not the plaintiff's close. 

Trespass quare clausum fregit 

Upon the general issue the defendant [John 
W. Baker] by his counsel, Mr. Redin, offered 
evidence to show a condemnation of the land 
for the Chesapeake and Ohio Canal, and a 
deed from Mrs. Mayfield to the canal com- 
pany, and that the defendant entered under 
their authority. 

Mr. Ashton, for plaintiff, objected that it 
was res inter alios acta, but showed no title 
in the plaintiff. The defendant cannot jus- 
tify under the general issue. 2 Saund. PI. 
443. 

i [Reported by Hon. "William Cranch, Chief 
Judge.] 
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Mr. Redin, contra, cited 1 Ohit PI. 492; 
Hyatt v. Wood, 4 Johns. 150; 2 Phil. Ev. 
137; Bull. N. P. 90. 

THE COURT permitted the condemnation 
and deed to "be given in evidence. 

The plaintiff [Matthew Reynolds] then 
showed his possession, and that the defend- 
ant, by his servants, entered the house and 
threw out the plaintiff's goods. 

Mr. Ashton, for plaintiff, contended that 
this was all he was bound to prove, and 
the general issue only denies what the plain- 
tiff has alleged in his declaration. If the 
defendant relies upon any thing else than the 
facts alleged by the plaintiff, it must be spe- 
cially pleaded. 

THE COURT (nem. con.) said, that any 
matter which tended to show that it was 
not the plaintiff's close, may be given in 
evidence under the general issue. The 
plaintiff's possession is evidence of his title 
against all the world but him who has a 
better title; and if the defendant shows a 
better title in himself, he shows that he did 
not break the plaintiff's close. The defend- 
ant, therefore, may show title in Mrs. May- 
field, or the canal company, under whose au- 
thority the defendant claimed to enter. 

Verdict for plaintiff, $50. 
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REYNOLDS v. CALVERT. 

[3 Cranch, C. C. 211.] i 

Circuit Court, District of Columbia. Dec 
Term, 1827. 

Limitation of Actions — Taking Case out of 
Statute — What Sufficient. 

After the cause of action was barred by the 
act of limitations, the defendant said he re- 
ceived the thingSjbut paid for them by a check 
on the Bank of Washington, and referred the 
witness to the teller of the bank. Meld, not suf- 
ficient to take the case out of the statute. 

Assumpsit for goods sold and delivered. 
The defendant pleaded the statute of limita- 
tions. At the trial of the issue joined on 
that plea, the plaintiff [Reynolds, adminis- 
trator of Huntt] offered evidence that the de- 
fendant said that he received the goods, but 
paid for them by a check on the Bank of 
Washington, and referred the witness to the 
teller of that bank. 

Mr. Wallach, for defendant, prayed the 
court to instruct the jury, that the said evi- 
dence was not sufficient to take the ease out 
of the statute; and cited Clementson v. Wil- 
liams, 8 Cranch [12 U. S.] 72; Fries v. 
Boisselet, 9 Serg. & R. 128; Starkie, Ev. pt. 
4, p. 895. 

Mr. Scott, contra. When a defendant says 



i [Reported by Hon. William Cranch, Chief 
Judge.] 



he has paid in a certain way, and fails to 
prove the payment in that way, it is suf- 
ficient to take the case out of the statute. 
The statute is founded upon presumption. 
Starkie, Ev. pt. 4, p. 896; Greenl. Ev. 152; 
Toomer v. Long, 2 Hayw. (N. C.) 18. 

Mr. Wallach, in reply. The burden of proof 
is not on the defendant to show payment. 
Beale v. Nind, 4 Barn. & Aid. 568; Hellingg 
v. Shaw, 7 Taunt. 608, 612; Dean v. Pitts, 
10 Johns. 35. 

Mr. Scott also cited Davis v. Verdier, 1 
McCord, 320; and White v. Potter, 1 Coxe 
[1 N. J. Law] 159. 

THE COURT gave the instruction (nem. 
con.). 

The jury found a verdict for the plaintiff. 
THE COURT granted a new trial, instan- 
ter. 
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REYNOLDS v. CORDERY. 

14 McLean, 159.] i 

Circuit Court, D. Ohio. July Term, 1846. 

Ejectment— Occupying Claimant Law — Value 
op Improvements — Title. 

An individual acting under an informal power, 
sells lands in his own name, having no claim to 
the same. His contract will not enable the pur- 
chaser to claim compensation for his improve- 
ments under the occupying claimant law. He 
cannot be said to claim the title, or hold the 
same, "from and under any person who can 
show a plain and connected title in law or eq- 
uity," etc. 

At law. 

Mr. Stanbery, for plaintiff. 
Mr. Goddard, for defendant. 

OPINION OF THE COURT. A verdict was 
found for the lessor of the plaintiff; and 
judgment being entered upon it, an applica- 
tion was made in behalf of the defendant, 
for the benefit of the occupying claimant law. 
The title under which the defendant entered, 
originated as follows: A letter of John Reyn- 
olds, dated 12th of May, 1843, to James Pat- 
rick, Esq., of New Philadelphia, Ohio, intro- 
ducing his son, Lieut. William Reynolds, of 
the navy, "who visits Ohio for the purpose of 
viewing the land of his mother, Lydia Morse 
Reynolds; and, should he think proper to en- 
ter into any engagements for the sale of said 
lands, or any part of them, such engagements 
will be satisfied and carried into effect by his 
mother and myself." The said William Reyn- 
olds entered into a contract for the sale of 
two tracts of land, of one hundred acres each; 
and he agreed with Nathan Cordery that he 
would cause a deed to be made. One hun- 
dred dollars of the consideration money were 
paid; the deed was to be executed shortly 
after the payment. No further payments 
were made, nor was the deed executed. But 
Reynolds and wife conveyed the land to an- 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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other son, and lie to the lessor of the plaintiff 
[Samuel M. Reynolds] who brought the eject- 
ment. • 

The occupying claimant law provides (Ohio 
St 1841, p. 605, § 1) that where the tenant 
can show a plain and connected title, in law 
or equity, derived from the records of some 
public office, or being in quiet possession of 
and holding, the same, by deed, devise, de- 
scent, contract, bond or agreement, from 
and under any person claiming title as afore- 
said, derived from the records of some public 
office, etc., under rules on execution, taxes, 
etc., he shall not be evicted until he shall be 
fully paid the value of all lasting and valu- 
able improvements made on said land, etc. 
The vendor, William Reynolds, did not sell 
as agent, as appears from the face of the 
contract, but in his own right It appears, 
therefore, that the title of the defendant does 
not come within the provisions of the stat- 
ute. The motion, therefore, to institute a 
proceeding under the statute, is overruled. 

Case ISTo. 11,730. 

REYNOLDS et al. v. The JOSEPH. 

[2 Hughes, 58.] * 

Circuit Court, E. D. Virginia. May, 1877. 

CHARTER PARTY — MANNER OF LOADING — SHIP- 

B, om— Compensation— Draft— Master. 

•1. The master of a ship has control of the sub- 
ject of loading her cargo, and may forbid, for 
sailors' reasons, its being Placed above decks; 
though he thereby violate the stipulations of 
the charter-party: but an admiralty court will 
decree compensation to the charterers for loss 
of ship-room thus occasioned, against the ship. 

2. So, a master may, for good sailors; rea- 
sons, keep a larger quantity of ballast m hw 
shin's hold than the charter-party allows; but 
the court will compensate the charterer for the 
ship-room thus lost. 

3 If the charter-party stipulates that the 
master shall sign a draft on the consignees of 
Se cargo in favor of the charterers for a spe- 
cific part of the freight due upon the cargo- the 
master has no right to refuse his signature on 
Se excuse that demurrage is due him; cer- 
tainlv not in any case where the charterers have 
claims for disbursements and other dues in ex- 
cess of the demurrage claimed; and the ad- 
miralty court will require him to. sign the draft. 

Libel in admiralty. 

The new ship Joseph, of Maitland, Nova 
Scotia, H. D. McArthur, master, arrived at 
Norfolk on the 1st day of November, 1876, for 
cotton for Liverpool. She came in ballast, hav- 
ing 400 tons of stone in her hold. She came un- 
der charter-party to W. D. Reynolds & Bro. 
Her register shows a tonnage of 1,565 tons; of 
which 1,542 are for freight, and 23 tons reserv- 
ed for the uses of the steamer. The charter- 
party, among other things, provides : That the 
whole of the vessel, except cabin, deck, and 
necessary room for the crew and the stor- 
age of sails, cables, and provisions, shall be 
at the sole use and disposal of the charterer. 

i [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 
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That freight shall be at the rate of 35 shil- 
lings and 6 pence per registered ton; except 
that the vessel shall retain not exceeding 230 
tons of stone ballast. That 40 lay-days shall 
be allowed for loading. That detention be- 
yond that period by fault of the charterers 
shall entitle the ship to demurrage at the rate 
of £25 per day. That the charter shall com- 
mence when the vessel is ready to receive 
cargo and notice of the fact is given to the 
charterers. That bills of lading shall be 
signed as presented on (cotton) press re- 
ceipts; any difference to be settled before the 
vessel sails; if in favor of vessel, in cash; 
If in favor of the charterers, by draft of cap- 
tain on his consignees, payable 10 days after 
arrival at Liverpool. And that the master 
is to have a lien on the cargo for freight and 
demurrage. 

On the 2d November the ship went across 
the harbor from Norfolk to Gosport, and dis- 
charged ballast without the use of steam or 
horse power, for 10 hours, employing 15 to 17 
hands. The master claims that 150 tons 
were put off; but it is alleged by the char- 
terers that not more than 50 tons were actual- 
ly discharged, and that 350 tons were re- 
tained and are still in the ship; an excess of 
100 tons over the contract quantity, dis- 
placing 200 bales of cotton. The ship re- 
turned to Norfolk early on the morning of 
the 3d of November, and immediate notice 
was given by her master to the charterers 
that she was ready to receive her cargo. The 
charterers' stevedore, Mr. Donald, went 
aboard, and states that finding the ship out 
of trim, he was engaged two days in adjust- 
ing the ballast so as to properly trim her. 
The loading was partially commenced on the 
4th November, and was substantially com- 
pleted on the 14th December; though a num- 
ber of bales were put in on the 15th, and one 
bale on the 16th. During the latter days of 
the loading the cargo was put in very slowly, 
and during the whole period of the work 
there was more or less interruption, owing to 
the wharves being crowded with cotton, and 
to the difficulty of finding the bales intended 
for this ship. No cotton was permitted by 
the master to be placed above the main deck, 
except 8 bales in a small house which he 
built for them. There was room in the ship's 
house on the poop for 90 bales; and this 
space, as well as the alley ways, was in- 
eluded in the tonnage measurement of the 
vessel; but no cotton was allowed by the 
master to be put there; the reason he as- 
signed for his refusal being that the door 
of the house was by three inches too small 
for the passage of a bale of cotton. His real 
reason seems to have been that his ship was 
already too much down in the water in her 
stern; for it was stated in the evidence that 
the Joseph was built for the cotton trade, 
and if so, the widening of the door would 
have the better fitted her for this special 
service. There was also considerable room 
for cotton on deck. It was stated in evi- 
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dence that In cases where the charterers of 
ships provide that freight should he paid for 
by the pound of cotton, masters are liberal in 
allowing cotton to be put above deck; but 
that, where as in this case, the charter was 
for freight by the lump sum, measured by 
the registered tonnage of the vessel, masters 
Are very illiberal in allowing cotton to be 
put on deck. The Joseph being a new ship, 
bound on her first voyage, her master was 
unwilling to incumber her deck with cargo. 
On the 12th December, and on each succeed- 
ing day till the 17th inclusive, the master 
gave written notice of his claim for demur- 
rage. On the 18th December the clearing 
papers of the ship were obtained from the 
custom-house, and on the afternoon of that 
day the master went to the counting-room of 
the charterers for the purpose of closing' up 
his business with them. It had then been 
ascertained that the whole freight of the ship- 
ment amounted to £4,653. 0s. 3d.; that the 
amount due the ship was £2,737. Is.; and that 
the difference for which the master should 
draw in favor of the charterers, payable ten 
days after arrival, was £1,915. 19s. 3d. The 
charterers had disbursed for the ship on or- 
der of the master what now appears to. have 
amounted to $2,973.08; and what Mr. W. D. 
Reynolds then told the master was as much 
as $2,500. Neither of these amounts was dis- 
puted by the master on that day, and they 
still remain undisputed. The master was 
some time in the counting-room, and occu- 
pied himself with examining the bills of 
lading and making computation. While 
there, Mr. Reynolds presented him for signa- 
ture a draft for the excess of freight due his 
firm per charter-party, £1,915. 19s. 3d. in 
amount, which the master refused to sign, 
claiming to be paid or allowed his demurrage 
before doing so. Mr. Reynolds reminded him 
that his own claim for disbursements consid- 
erably exceeded the demurrage claimed for 
five days, but the master still refused to sign 
the draft. Both of the two men became ex- 
asperated over the matter, and nothing fur- 
ther has been done up to this hearing in the 
direction of a settlement On the 20th De- 
cember the charterers filed their libel in this 
court, praying that the master may be re- 
quired to sign the draft due them, that their 
disbursements may be made good to them 1 , 
and that compensation or damages may be 
awarded them for the loss of ship-room for 
290 bales of cotton, which they were entitled 
to and were refused. 

Charles Sharp and Richard Walke, for libel- 
hints. 
TV. H. C. Ellis, for the ship and master. 

HUGHES, District Judge. The amount of 
the draft due to the charterers, and the 
amount of the disbursements made by them, 
are not disputed, and the only questions open 
for adjudication, are: 1st. Whether demur- 
rage is due, and how much? 2d. Whether 
damages are due for the refusal of the mas- 
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ter to take cotton, and how much? and, 3d. 
Whether, under the circumstances of this 
case, the master had a right to refuse the 
draft due for the difference of freight, and 
what are the consequences of his refusal, in 
respect to costs and damages? 

1. I think it is clear from the evidence that 
the long period of more than 40 days con- 
sumed in loading the vessel was owing to 
the delay occasioned by the crowded condi- 
tion of the wharves and the time consumed 
in finding and extricating the bales belonging 
to the lots which were intended for this ship. 
It seems that in the early stages of loading 
a vessel, 600 bales may be put on in a day. 
At the rate of only 200 bales a day, this ves- 
sel could have been loaded in 30 days, where- 
as, more than 40 were consumed, and in some 
of the days less than 100 bales were put 
aboard. This delay must have been the 
fault of the charterers. I do not think, how- 
ever, that both the 3d and 4th days of No- 
vember should be counted. The ship had 
gone over to Gosport in ballast, well trimmed. 
The ballast had been taken out from the most 
accessible places in the vessel, most or all of 
it from some one position. The taking it out 
in this manner of necessity left the ship out 
of trim, and when she came over to the Nor- 
folk wharf next day, Mr. Donald naturally 
found that this state of things would require 
to be corrected before he could begin the 
work of loading. I shall not, therefore, in- 
clude the 3d of November in the lay-days. It 
is true that the custom of the port would 
exclude this day, but the charter-party does 
not recognize the first and last days of load- 
ing as one day, and special contracts always 
override custom. I must hold that the lay- 
days commenced on the 4th November and 
ended on the night of the 13th December. 
The demurrage days up to the time of the 
refusal of the master to sign the draft for 
excess of freight, would be from the 13th to 
the 18th inclusive, or five days. 

2. I come next to the matter of ballast and 
the master's refusal of ship-room for addi- 
tional cotton. The truth seems to be that the 
agent of the. ship-owners provided for too 
small an amount of ballast in the charter- 
party. The weight of the testimony is that 
250 tons was not a sufiicient quantity for this 
particular ship. The master sought to correct 
this difficulty by indirection. I do not suppose 
that any impartial person who heard the evi- 
dence on the subject can believe that 150, or 
even 100 tons of ballast, were taken from the 
Joseph on the 2d November. The testimony 
of experts is, that only from 55 to SO tons 
could have been taken out by 17 hands in 
10 hours. Mr. Donald testifies that in his 
opinion 350 tons were left in the hold, and 
from his great experience and known charac- 
ter, I have the highest respect for his opinion 
and confidence in his judgment. I feel bound 
to believe that somewhere about 350 tons of 
ballast were left in the hold. In abundant 
liberality, however, I will deduct from this 
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figure 20 tons, and conclude that there was 
an excess of only SO tons left in the ship, 
which displaces 160 bales of cotton. This 
gives §720 damages to the charterer. As to 
the loss of room elsewhere in the ship, it 
seems that the space in the house is included 
in the tonnage measurement of the vessel, 
and also the space included in the alley-ways. 
This was a ship huilt for the cotton-trade - and 
chartered, in the present case, principally for 
a cargo of cotton. The master feared that 
putting cotton in the house would sink the 
aft part of his ship too deep in the water, and 
refused to let cotton go into the house. I 
think he had a right to refuse; and in the 
uncertainty of the evidence on the subject, I 
do not feel that I can allow damages on 
this score. 

3. I come now to the subject of the (mas- 
ter's refusal to sign the draft for freight due 
the charterers. Such drafts are among the 
most important of the financial instruments 
required for moving cotton from its places of 
production to its ultimate markets. In the 
present instance the draft covers every charge 
of handling except of the mere carriage of 
the cargo from Norfolk to Liverpool, includ- 
ing the cost of bringing it from Memphis and 
other places in the cotton region by railroad 
here. It is the duty of all men engaged in 
commerce to facilitate its operations by every 
means in their power. They show them- 
selves very unworthy of their calling when 
they needlessly obstruct those operations. 
Commerce exacts caution, but abhors ob- 
structiveness. The master of a ship has no 
right to refuse the signing of such a draft as 
the one under consideration, as a means of 
compelling the allowance even of a just claim 
for demurrage of an amount wholly dispro- 
portionated to that of the draft He has 
other remedies for the satisfaction of claims 
of this character, without resorting to an ex- 
pedient which may affect not only the inter- 
ests of his immediate charterers, but of the 
many third persons who are usually con- 
nected with such drafts as this. Such a 
practice would be intolerable, and can find 
no favor or countenance in an admiralty 
court Consignors are usually men of ample 
responsibility, and the masters of vessels 
have always an instant remedy by libel in 
personam against their charterers on the in- 
stance side of this court for their claims to 
demurrage. In the present case the draft 
due was for about §10.000. The master's 
claim for demurrage, as preferred by himself, 
was only for $625. He also owed his char- 
terers for cash disbursements the large 
amount of $2,973.08. And they had an un- 
ascertained claim against the ship besides for 
a large loss of ship-room denied them by the 
master. His refusal, therefore, to sign the 
draft on Liverpool for an amount which he 
did not then and does not now dispute, was 
illegal and unjustifiable, and he thereby ren-. 
dered his ship liable to this libel and to the 
costs of this proceeding. 



A decree was given requiring the master to 
sign the draft; also requiring payment to the 
charterers of $2,973.08 for disbursements and 
of $720 for loss of ship-room; and in favor of 
the master for $625 as demurrage, and re- 
quiring the costs of this suit to be paid by 
the ship, amounting to $82.97. 
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REYNOLDS et al. v. MAXWELL. 

[2 Blatchf. 555.]i 

Circuit Court. S. D. New York. Feb., 1S53. 

Customs Duties — Invoice — Valuation inDe- 

pkeciatbd currency — consular 

Certificate — Protest. 

Where two entries on importations from the 
same Austrian port were made, not much over 
one month apart, and the goods were valued jn 
the invoices, in both cases, in a depreciated 
paper currency, and a deduction was claimed in 
both cases on that account, a proper consular 
certificate having been presented to the collector 
in the first ease, and rejected on the ground 
that no allowance for depreciation could be 
made, and there being a proper written protest 
in the second case: Meld that, although the im- 
porter presented no consular certificate with his 
entry in the second case, he was entitled, in that 
case, to a deduction of the rate of depreciation 
stated in the certificate in the first case. 

This was an action [by William B. Reyn- 
olds and Patrick Grant] against [Hugh Max- 
well] the collector of the port of New York, 
to recover back an alleged excess of duties 
paid him. 

John S. McCulloh, for plaintiffs. 

J. Prescott Hall, Dist Atty., for defendant. 

BETTS, District Judge. In this case, a ver- 
dict was rendered for the plaintiffs, by con- 
sent of parties, subject to the opinion of the 
court and to correction and adjustment at the 
custom house. The plaintiffs made two im- 
portations of wool into New York, from 
Trieste, one by the ship Antoinette Maria, 
the entry of which was made on the 5th of 
March, 1851. The invoice was dated at 
Trieste, November 14th, 1S50, and a deduc- 
tion of 23 per cent, was claimed from the 
valuation stated in paper currency. A cer- 
tificate of the United States consul at Trieste 
was attached to the invoice, certifying that 
the agio on silver at Trieste, on the 14th of 
November, 1850, was 23 per cent. Duties 
were exacted by the defendant on the invoice 
amount, and, on the 6th of March, 1851, they 
were paid by the plaintiffs under a written 
protest claiming the deduction of 23 per cent, 
to bring the goods to actual cost On the 
15th of April, 1851, the other entry was 
made, of an importation from the same port 
by the brig Smyrna, The invoice was dated 
at Trieste, January 23d, 1851, and the price 
of the wool was charged in paper florins. The 
plaintiffs claimed to enter the goods at the 
silver value of the florin, but presented no 

i [Reported by Samuel Blatehford, Esq./ and 
here reprinted by permission.] 
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consular certificate with their invoice. The 
defendant exacted duties upon the paper val- 
uation, and that amount was paid, April 17th, 
1S51, under the following protest: "We 
hereby protest against the payment of duties 
on the foregoing entry calculated at paper 
florins, claiming the true value is expressed in 
the invoice in silver florins, and we pay the 
excess of duties to get possession of the 
goods." It was proved on the trial, by a 
witness acquainted with the Austrian eur- 
reney, that the paper currency in Austria, on 
the 23d of January, 1851, exceeded the specie 
value 24 per cent. The entry by the Antoi- 
nette Maria was directly within the principle 
recognized by this court in recent eases, and 
the plaintiffs are entitled to recover the ex- 
cess of duties paid on that importation, with 
interest from the time of payment. To bring 
the importation by the Smyrna within the 
same rules, it must appear that the entry or 
payment was made under circumstances giv- 
ing the plaintiffs the advantage of the con- 
sular certificate which accompanied the pre- 
vious invoice and entry. It is to be observed 
that, although the two entries were not ex- 
actly coincident in time, yet the interval be- 
tween them was not much over one month, 
and, the protests having relation to importa 
tions from the same port, and the consular 
certificate from that port having been pre- 
sented without avail in the first case, it may 
fairly be presumed that the collector acted, 
as to the second entry, with full knowledge 
of that certificate, and refused to allow the 
plaintiffs the benefit of it Moreover, it was 
proved before the jury that it is a common 
occurrence, in making entries at the custom 
house, when a consular certificate accom- 
panies an invoice of Austrian goods, for the 
collector to tear it off and give it back to the 
importer as useless, as, under the instruc- 
tions of the treasury department, he regards 
the value of the Austrian florin as being fix- 
ed by statute at 48*4 cents, and takes no no- 
tice of evidence proving a depreciation below 
that. I think that, upon this evidence, the 
jury would have been well warranted in find- 
ing that the duties were, in the case of the 
Smyrna, exacted by the collector upon the 
paper value of the goods, with knowledge of 
the consular certificate which accompanied 
the importation immediately preceding, and 
with a full understanding between him and 
the plaintiffs that they would not be allowed 
a deduction from the paper valuation stated 
in the entry, upon that or any other descrip- 
tion of proof. 

The verdict being taken for the plaintiffs 
by consent of parties, subject to the opinion 
of the court upon the law of the case, I shall 
hold, upon the evidence, that the collector 
was bound to have taken cognizance under 
the protest in this case, of the consular cer- 
tificate on file with the previous importation, 
and to have demanded a bond for the produc- 
tion of a later one, if that was not satisfac- 
tory as to the true rate of depreciation at the 



time of the purchase. The plaintiffs proved 
the depreciation of the paper florin to have 
been 24 per cent, at Trieste at the date of the 
invoice, but, in my opinion, the collector is 
only chargeable with the rate certified by 
the consul. The plaintiffs are, therefore, en- 
titled to recover, with interest, the duties paid 
on the difference between the paper and sil- 
ver value of the invoice and entry rated at 23 
per cent, and also costs of suit 



Case No. 11,733. 

REYNOLDS v. NATIONAL EXP. & 
TRANSP. CO. 

TCited in Glenn v. Macon, 32 Fed. 7. No- 
where reported; opinion not now accessible.] 
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REYNOLDS et al. v. The SIMOON. 

[N. Y. Times, June 14, 18G3.] 

District Court. S. D. New York. 1863. 

Admiralty — Suit fob Wages — Foreign Vessel 

— Assent of Foreign Consul — Shipping 

Articles — Depreciated Currency. 

[1. A district court will exercise jurisdiction 
of a suit by a foreign seaman against a foreign 
vessel for wages when the consul of the sov- 
ereign of both parties certifies his approbation 
and consent.] 

[2. Shipping articles for a voyage to certain 
ports, and back to a final port of discharge, in 
the United Kingdom, are violated by accepting 
a cargo at the last of said ports for Valparaiso.] 

[3. Foreign seamen who abandon their ves- 
sel in a United States port, upon a strict con- 
struction of their contract, can recover only 
the value of their contract converted into legal 
currency of the United States, disregarding any 
depreciation thereof.] 

[This was a libel for seamen's wages by 
John Reynolds and others, British subjects, 
against the British bark Simoon, filed with 
the assent of the British consul.] 

Mr. Edwards, for libelants. 

Beebe, Dean & Donohue, for respondents. 

Before BETTS, District Judge. 

This was a libel for seamen's wages. The 
libel alleged that on May 3, 1862, the libel- 
ants shipped on board the British bark Si- 
moon, .at Liverpool, for a voyage "to Ma- 
dras, thence if required to any ports or places 
in the Indian, Pacific and Atlantic Oceans 
and China and Eastern Seas, (thence to a 
port for orders and to the continent of Eu- 
rope if required,) and back to a final port of 
discharge in the United Kingdom, the term 
not to exceed three years;" that the vessel 
went to Madras, thence to Manilla, thence to 
St. Helena, for orders, where she was order- 
ed to New York, and arrived here on April 
28, 1863; that the vessel discharged her car- 
go, and then took in a cargo for Valparaiso, 
whither she was about to sail instead of go- 
ing to a port in the United Kingdom; that 
the contract was, therefore, broken, and the 
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libelants were entitled to their discharge 
and their wages, amounting in all to 82,- 
439.31.. The answer excepted to the juris- 
diction of the court, the libelants being Brit- 
ish subjects and the vessel a British vessel, 
and claimed that the libelants were not en- 
titled to their discharge, but were bound 
under the articles to go the voyage to Val- 
paraiso. 

HELD BY THE COURT: That, as it ap- 
pears by the certificate of the British consul 
that the suit is brought with his approbation 
and assent, the court will exercise jurisdic- 
tion of the action. The Napoleon [Case No. 
10,015]; Davis v. Leslie [Id. 3,639]. That the 
libelants are not bound to go back on the 
voyage to the Pacific Ocean, and, having 
offered to fulfill the agreement of the articles 
by going back to a port in the United King- 
dom, they are acquitted of all obligation to 
continue with the ship on her voyage to 
Valpariso, and are entitled to demand and 
receive the wages already earned. That the 
term of the proposed service being yet unex- 
pired, and the libelants not having been 
driven from the ship by coercion or want of 
supplies or bad treatment, and electing to 
abandon her upon a strict point of construc- 
tion of their agreement as to the order or 
place in which their services were to be ren- 
dered, they are entitled to recover no more 
than the value of their demands in the legal 
currency of the United States. Decree for 
libelants, with a reference. 

The report of the commissioner was excepted 
to by the libelants, because their wages had 
been calculated only at the rate of $4.85 to. the 
pound sterling, but the court overruled the "ex- 
ception, and confirmed- the report 
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REYNOLDS v. WILLIAMS, 

[4 Biss. 108.] i 

Circuit Court, D. Indiana. Sept., 1867. 

Internal Revenue — Gains — Pbofits — Income — 
Railroad. 

In 1863, the Lafayette and Indianapolis R. 
R. Co. accumulated a fund of 8100,000 in U. S. 
bonds as net earnings. In 1867, by consolida- 
tion with another road, it ceased to exist. By 

i [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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the articles of consolidation, this fund was 
transferred to the plaintiff, as a trustee for the 
use of the stockholders in the first-named com- 
pany. An assessor of internal revenue assessed 
on this fund in the hands of the trustee, 85,000 
of taxes, as being gains, profits, and income ac- 
crued to the beneficiaries in the year in which 
the trustee received the fund. To make this 
tax, the collector of internal revenue, the de- 
fendant, threatened to distrain the trustee's 
property. To avoid such distress, the latter, 
under protest, paid the 85,000. Meld, that said 
$100,000 was not, under the circumstances, lia- 
ble to the tax of S5,000; and that the tax so 
paid might be recovered. 

[This was an action at law by William F. 
Reynolds against John S. Williams to recover 
taxes alleged to have been illegally exacted 
under protest Heard on demurrer.] 

McDonald, Roach & McDonald, for plaintiff. 
Hendricks, Hord & Hendricks, for defend- 
ant 

McDONALD, District Judge. This is an 
action of assumpsit. The declaration consists 
of a simple special count. A demurrer is filed 
to it; and whether the demurrer ought to be 
sustained is the question to be decided. 

The declaration avers, that on the Sth of 
January, 1867, the Lafayette and Indianapolis 
Railroad Company and the Indianapolis and 
Cincinnati Railroad Company— both Indiana 
corporations— were duly consolidated under 
the laws of this state, so as to merge the two 
in one new corporation called the Indianapo- 
lis, Cincinnati, and Lafayette Railroad Com- 
pany; that, by the articles of said consolida- 
tion, the plaintiff was appointed trustee of the 
Lafayette and Indianapolis Railroad Compa- 
ny, charged with the duty of adjusting its 
unsettled business; that he accepted the trust; 
that in July, 1868, the plaintiff, in pursuance- 
of instructions from the commissioner of in- 
ternal revenue, issued to the assessor for the- 
Eighth district of Indiana, reported to said 
assessor the condition of the, receipts and ex- 
penditures of the Lafayette and Indianapolis 
Railroad Company from the 1st of July, 1864, 
to the 30th of June, 1866, the date at which 
the last-named company ceased to operate its 
road; that by said report it appeared that the 
net earnings of said company during that pe- 
riod were one hundred and eighty-eight thou- 
sand six hundred an«d sixty-two dollars and 
forty-five cents; that the plaintiff, in pursu- 
ance of like instructions, reported to said as- 
sessor the amount of funds of said company, 
by which it appears that on the 2nd of July, 
1863, said company had invested in United 
States bonds one hundred thousand dollars, 
which the plaintiff, when he made said report, 
held in his hands as such trustee as aforesaid, 
and which were previous net proceeds of the. 
company; that thereupon the assessor as- 
sessed against the plaintiff, as such trustee as 
aforesaid, internal revenue tax, not only on 
said one hundred and eighty-eight thousand 
six hundred and sixty-two dollars and forty- 
five cents, but also on said one-hundred thou- 
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sand dollars; that on said one hundred thou- 
sand dollars the tax, so assessed for the year 
1867 was five thousand dollars; and that from 
this last-named assessment the plaintiff ap- 
pealed to the commissioner of internal rev- 
enue, who, in September, 1868, overruled the 
plaintiff's objection to said assessment. 

The declaration further alleges that the de- 
fendant, John S. Williams, who was then the 
collector for said Eighth district, being or- 
dered to collect said five thousand dollars of 
tax, threatened to make the same by distress 
and sale; that to avoid such distress and sale, 
■the plaintiff, under this coercion and under 
protest, paid said five thousand dollars to the 
defendant; and that the assessment of said 
tax was utterly illegal. 

The declaration makes no complaint about 
the tax assessed on one hundred and eighty- 
eight thousand six hundred and sixty-two dol- 
lars and forty-five cents, and which appears 
to have been paid. 

From the declaration, it is fairly deducible 
that said sum of one hundred thousand dol- 
lars is no part of said one hundred and eighty- 
eight thousand six hundred and sixty-two dol- 
lars and forty-five cents, but was held by the 
company long before the latter sum was ac- 
cumulated. 

It appears, then, that the one hundred thou- 
sand dollars of United States bonds was the 
property of. the Lafayette and Indianapolis 
Railroad Company in the year 18G3, and con- 
tinued to belong to that company till its dis- 
solution on the 8th day of January, 1867; and 
that on that day the plaintiff, as trustee, be- 
came, and ever since has been, the legal own- 
er of the bonds in question. For whom he 
holds them in trust, is not clearly stated in 
the declaration. But, in the absence of posi- 
tive statement, it must be presumed that this 
trust fund is held for the use of the stock- 
holders in the now extinct Lafayette and In- 
dianapolis Railroad Company. And the ques- 
tion is, ought this fund, thus held by the plain- 
tiff in trust for men who were once corpo- 
rators in said company, to have been thus 
taxed? 

If the declaration does not affirmatively show 
with reasonable certainty that this taxation 
was illegal, we must sustain the demurrer. 
For if that is not shown, the presumption is 
in favor of the legality of the assessment. 

The act in force when this assessment was 
made, declared "that there shall be levied, col- 
lected, and paid, annually, upon the gains, 
profits, and income of every person * * * 
whether derived from any kind of property, 
rents, interest, dividends, or salaries, or from 
any profession, trade, employment or vocation 
* * * or from any other source whatever," 
a tax, &c. 14 Stat 478. 

And the same act provides for the assess- 
ment on trustees of such "gains, profits, and 
income" in their hands for the use of bene- 
ficiaries. And the act makes such trustees 
liable to pay the revenue on such gains, prof- 



its, and income in like manner as the benefi- 
ciaries would be if the same were in their 
hands. 

The only question, therefore, seems to be 
this: Was said sum of one hundred thousand 
dollars of U. S. bonds either gains, profits, or 
income acquired within the year 1S67, in the 
sense in which these terms are used in the 
act above cited? If so, the taxation was 
right; otherwise, it was wrong. 

From what appears in the declaration, it is 
certain that the plaintiff as a trustee, became 
the owner of these bonds on the Sth day of 
January, 1867. Before that time they were 
the property of the Lafayette and Indianapo- 
lis Railroad Company. On that day this com- 
pany died, and by a sort of last will and 
testament, called in the declaration "Articles 
of Consolidation," transferred the legal title 
to said bonds to the plaintiff as a trustee, and 
the equitable interest in them, as I construe 
the declaration, to the stockholders of said 
company. These bonds, so far as appears 
from the declaration, never were taxed in the 
hands of the company. 

I suppose that the "gains, profits, and in- 
come," mentioned in the act to which we have 
referred, are not to be regarded as an in- 
crease of the wealth of the trustees, but of 
the cestui que trusts for whom he receives and 
holds these gains, profits and income. I sup- 
pose, too, that the mere change from the 
hands of one trustee into those of another, 
of the fund which is the subject of the trust, 
would not make the whole fund in the hands 
of the last trustee— gains, profits, and income 
— within the meaning of the revenue law. 
If this be so, then the inquiry must be, wheth- 
er the one hundred thousand dollars of bonds, 
which in 1867 came to the hands of the plain- 
tiff as trustee, was so much added to the 
wealth of the beneficiaries as a new acquisi- 
tion; or whether it was not a mere change 
of an interest that had accrued before the 
year 1867 from the hands of one trustee into 
those of another. When the bonds came to 
the possession of the plaintiff as trustee, he 
thereby became the legal owner of them; be- 
fore that time, the Lafayette and Indianap- 
olis Railroad Company was the legal owner 
of them. The beneficiaries never had more 
than an equitable title to them. An equitable 
title to them they undoubtedly have had ever 
since these- bonds came into the possession of 
the plaintiff as trustee. But had the benefi- 
ciaries such an equitable title to the bonds 
while they remained in the possession of the 
railroad company? The answer to this ques- 
tion must decide the present action. 

A railroad corporation is a mere ideal thing; 
and yet, in legal consideration, it is the owner 
of all the property which it controls,— the 
road, the rolling stock, the capital stock, the^ 
accumulated funds. But, in my opinion, it,' 
being a merely artificial person, is only the 
legal owner of the property in trust for all 
the natural persons who are interested in it, 
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Including all stockholders, and all creditors, 
Now, it appears by the declaration that the, 
"bonds in question had been acquired by the 
railroad company as early as 1863. This ac- 
cumulated fund remained on hand till the 
-company ceased to be. For whose use did 
the company hold this fund? Not for the use 
of its creditors; for it does not appear to have 
owed any debts. - So far as appears, the 
stockholders were the only natural persons 
in the world who had any interest in this, 
fund; and it inevitably follows that this ar- 
tificial person, the railroad company, held it 
in trust for its stockholders. Hence, it is 
clear that, though the corporation was the 
legal owner of the bonds, yet the stockholders 
were the equitable owners of them; or— to 
■say the least— had an equitable interest in 
them. I must conclude, therefore, that the 
beneficiaries for "whom the plaintiff held these, 
bonds in 1S67 had some interest in them be- 
fore that year; and that consequently the 
bonds were not wholly an acquisition of 
"gains, profits, and income" accruing to them 
in that year. But I go further; I think that 
the interest which the stockholders held in 
these bonds while the railway company was 
the legal owner of them, is precisely the same 
interest which they held in them when in the 
hands of the plaintiff as trustee. In neither 
case did they hold a legal title to them; and 
in both cases they held an equitable title to 
them, or at least an equitable interest in them. 

It follows that the mere passage of this 
trust fund from the possession of the old 
trustee, the corporation, into that of the new 
trustee, the plaintiff, was not "gains, profits, 
or income," accruing, to the stockholders by 
that operation. 

Counsel for the defendant have called my 
attention to the case of Van Allen v. Assess- 
ors, 3 Wall. [70 V. S.] 573, as supporting their 
view of the case. But I do not perceive that 
it is at all in point. 

The demurrer is overruled. 

[NOTE. Subsequently the defendant filed a 
special pleading in bar of the action, in sub- 
stance and effect as follows: That the fund as- 
sessed was a surplus fund of the company; 
that neither the same, nor any part thereof, 
had ever been divided among the stockholders, 
nor paid over to them, nor passed to their cred- 
it; that it was retained and held by the com- 
pany, as a corporation, and that the legal title 
to the same remained vested in the company; 
that the fund accrued from earnings of the 
company, and was gain, profit, and income, 
and that it was duly assessed as such against 
the plaintiff for that year; and that the tax 
was duly collected by the defendant, as such 
collector. Instead of replying and taking issue 
upon the matters of fact set forth in the plea, 
the plaintiff filed a general demurrer to the 
same, and the defendant joined in demurrer. 
Hearing was had, and the court sustained the 
demurrer, and rendered judgment for the plain- 
tiff (case unreported); and the defendant sued 
out a writ of error, and removed the cause into 
the supreme court, where the judgment of the 
circuit court was reversed, and the cause re- 
manded, with directions to dismiss the suit for 
want of jurisdiction. Book 21 U. S. (Lawyers' 
Ed.) 112.] 



Case No. 11,735. 

The R. F. CAHILL. . 

[9 Ben. 352.] i 

District Court, S. D. New York. March, 1S78. 

Towage — Unlawful Agreement op Master — 
Liability op Employer. 

1. The act of a servant must be done in the 
course of his employment, in order to make his 
master liable civilly for the tortious or negli- 
gent acts of the servant. 

2. Where the master of a steam-tug was not 
using her in the service of her owner, or in the 
course of his employment, or in the business of 
her owner, and both such master and the owner 
of a canal boat which the tug was towing knew 
that the tug was towing at a place forbidden 
by the owner of the tug, and the master of the 
tug was to receive, by agreement with the own- 
er of the canal boat, a special compensation for 
doing such unlawful act, and the two agreed to 
withhold knowledge of it from the owner of the 
tug, it was held that the tug was not liable for 
damages sustained by the, canal boat while being 
so towed. 

In admiralty. 

W. W. Goodrich, for libellant. 
E. D. McCarthy, for claimants. 

BLATCHFORD, District Judge. The li- 
bellant, as owner of the canal boat It. S. 
Raymond, brings this libel against the steam- 
tug R. F. Cahill, to recover for the damages 
sustained by him through the sinking of the 
canal boat while in tow of the tug, in the 
harbor of New York, the canal boat having 
been struck and damaged by floating ice. 
The libel alleges, that the contract between 
the libellant and the agent of the tug was 
to tow the canal boat from New York to 
South Amboy, light, and back to the foot of 
Fifty-seventh street, North river, New York, 
loaded; and that the accident occurred 
through the negligence of those on board of 
the tug, before the canal boat had reached 
Fifty-seventh street. 

The answer alleges, that the contract of 
towage was from New York to South Amboy 
and back to New York; that Fifty-first street 
was the limit of the tug as to towing; that, 
when the tug and the canal boat were about 
off Fortieth street, the libellant, who was 
on board of the canal boat, went into the 
pilot-house of the tug, and requested the 
master of the tug to tow the canal boat above 
the limit line of Fifty-first, street; that, the 
libellant knew that the limit of towing was 
Fifty-first street, and promised the master 
of the tug that he would pay him extra if 
he would take the canal boat from Fifty-first 
street to Fifty-seventh street, and that he" 
would keep the fact concealed from the own- 
ers of the tug if the master would grant his 
request; and that thereupon the master of 
the tug, against the positive instructions of 
the claimants, her owners, undertook to per- 
form such extra contract, during the per- 
formance of which the accident occurred. 

i [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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I think the testimony in the case estab- 
lishes the facts set up in the answer. It sat- 
isfactorily appears, that the towage limits 
prescribed to the master of the tug by her 
owners were Fifty-first street on the North 
river, as the northerly limit; that the libel- 
lant knew that fact; that he never made any 
contract with any person that the tug should 
on this occasion tow his canal-boat above 
Fifty-first street, other than the contract set 
up in the answer, made with the master of 
the tug in the pilot-house of the tug; and 
that he made such contract, knowing that 
the master of the tug had no right to make 
it, and that he would exceed his lawful au- 
thority in towing the canal-boat above Fifty- 
first street. Under such circumstances, the 
master of the tug was not acting in the em- 
ployment or service of her owners while tow- 
ing the canal-boat above Fifty-first street, 
in such wise as to make the tug responsible 
for the damage sustained by the canal-boat. 

The act of the servant must be done in 
the course of his employment, in order to 
make his master liable civilly for the tor- 
tious or negligent act of the servant. Phila^ 
delphia & R. R. Co. v. Derby, 14 How. [55 U. 
S.] 486; Mitchell v. Crassweller, 13 O. B. 237; 
Storey v. Ashton, L. R. 4 Q. B. 476; Higgins 
v. Watervliet Turnpike Co., 46 N. Y. 23; 
Isaacs v. Third Ave. It. Co., 47 N. Y. 122; 
Railroad Co. v. Hanning, 15 Wall. [82 U. S.] 
657; Rounds v. Delaware, L. & W. R. Co., 
64 N. Y. 133, 134; Rayner v. Mitchell, 2 C. 
P. Div. 357. In the present case, the master 
of the tug was not using the tug in the serv- 
ice of her owners, or in the course of his 
employment, or in the business of her own- 
ers. Both he and the libellant knew that the 
tug was engaged in towing at a place for- 
bidden by her owners, and the master of 
the tug was to receive, by agreement with 
the libellant, a special compensation for do- 
ing the unlawful act, and the two agreed to 
withhold knowledge of it from the owners 
of the tug. 

The libel is dismissed, with costs. 



Case No. 11,736. 

The R. G. WINSLOW. 

[4 Biss. 13; i 3 West. Law Month. 78.] 

District Court, D. Wisconsin. Dec. Term, 1860. 

"Warehouseman — Delivbrt of Wheat to Vessel 
— Parting of Elevatoh Pipe — Loss. 

1. In delivering wheat from a warehouse 
through a pipe into a vessel, the duty of the 
warehouseman is complete, and his liability 
ended, with the discharge of the wheat into the 
pipe. 

2. The duties of the master extend to all that 
relates to the loading of the cargo, and the 
vessel is liable for his faithful performance. It 
is his business to arrange the pipe and trim the 
vessel. 

i [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



3. For any wheat lost by the careening of the- 
vessel and consequent parting of the pipe, the 
vessel is liable. 

[Cited in The Pauline, Case No. 10,848; Scott 
v. The Ira Chaffee, 2 Fed. 406.] 

This was a libel filed by Daniel Newhall 
against the bark R. G. Winslow for the loss 
of seven hundred bushels of wheat while be- 
ing discharged from a warehouse into the 
vessel. The loading commenced about twelve 
o'clock on the morning of the third of Octo- 
ber, 1859, the wheat being weighed by the 
shipper, in the cupola of the warehouse, in 
one hundred bushel drafts, which were tal- 
lied by the first mate, there present. It was 
then passed from the warehouse to the vessel 
through a pipe of heavy boiler wrought iron. 
The pipe was about sixteen feet long, and 
ten inches in diameter. The warehouseman 
fastened one end of the pipe to the ware- 
house, and placed the other on the deck of 
the vessel, to be regulated, watched and shift- 
ed by the second mate. After the delivery of 
about five thousand bushels of the wheat the 
vessel careened, and the pipe parted. In 
consequence of this accident, about seveu 
hundred bushels of wheat went, partly on the 
deck of the vessel, and partly on the dock, 
and were lost in the river. Both the master 
and the second mate were asleep below at 
the time of the accident. 

Emmons & Van Dyke, for libellant. 
Finches, Lynde & Miller, for respondent. 

MILLER, District Judge. If the mate who 
had charge of the pipe had been vigilant in 
watching the discharge of wheat from the- 
pipe, but a small quantity of one draft would 
have been lost, for by a word from him to 
the persons in the cupola, the flow of wheat 
could have been instantly shut off; and >t 
was his duty to give the order. 

I do not think it material to inquire how 
much the vessel careened, or whether the 
pipe broke or parted at the joint, or whether 
the careening of the vessel caused the part- 
ing of the pipe, or whether the parting of the- 
pipe was at a place over the deck of the ves- 
sel or over the dock. The mate on board, 
who had charge of the pipe, and of the dis- 
charge of the wheat from the pipe into the 
hold of the vessel, neglected his duty, and al- 
lowed seven drafts of one hundred bushels 
of wheat to be lost. In respect to the load- 
ing and carriage of the goods, the master is- 
chargeable with the most exact diligence. 
His responsibility with respect to them be- 
gins where that of the wharfinger ends, and 
when they are delivered to some accredited 
person on board the ship. If he receives 
them at the quay, or beach, or sends his boat 
for them, his responsibility attaches from the 
moment of the receipt. Not only is the mas- 
ter responsible with respect to the safety and 
security of the goods, but the vessel is also 
liable. It stands as the shipper's security, 
and is, by the maritime law, hypothecated to 
him for his indemnity. The duties of the- 
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master as carrier extend to all that relates to 
the loading, transportation, and delivery of 
the goods. And for the faithful performance 
of those duties the ship stands pledged, as 
well as the master and the owners person- 
ally.' Fland. Shipp. § 189. And the manner 
of taldng goods on hoard, and the commence- 
ment of the master's duty in 'this respect, de- 
pends on the custom of the particular place. 
Jf ore or less is to be done by the wharfingers 
•or lightermen, according to the usage. Abb. 
Shipp. 345. The master of the vessel knew 
that the wheat was to be delivered on board 
through the pipe; and he also knew'the man- 
ner of weighing and discharging the grain 
from the hopper, when he made the contract; 
and with such knowledge he had the first- 
mate placed in the cupola, to tally the drafts, 
and the second mate stationed on deck to 
watch the discharge of the wheat from the 
pipe into the hold of the vessel, and to keep 
the vessel trimmed; and the work had com- 
menced before he turned in. It is not the 
business of the officer in charge of the re- 
ceiving of wheat from a warehouse through 
a pipe, to permit any person not belonging to 
the vessel, nor under his command, on board, 
to shift the pipe, or to trim the vessel. This 
Is as much the business of the vessel, as 
weighing the wheat is of the warehouseman. 
The parties proceeded to put the wheat on 
board, according to the usual manner of load- 
ing vessels with grain from warehouses. 

The pipe is attached to the warehouse, and 
It is used jointly by the warehouse and the 
vessel The vessel controls the discharge of 
the wheat from the warehouse through the 
pipe. The order to discharge or to stop, is 
given from the vessel; and the wheat is 
weighed by the warehouseman, and the 
drafts are tallied by the first mate before dis- 
charged from the hopper. Using the pipe in 
loading the vessel was necessary, in the per- 
formance of the contract made by the master 
with the shipper, for which the owners were 
to receive compensation in the freight earned 
by the vessel. Unless the wheat was trans- 
ported, freight would not be earned; and it 
■could not be transported unless a pipe was 
used in its delivery on board. The master 
might have supplied a pipe; and with the 
consent of the owner of the warehouse, he 
might have attached it to the warehouse and 
used it But there can be no difference in 
law, whether he used the pipe of the ware- 
house or his own pipe. He had the sole con- 
trol of the warehouse pipe, and made it the 
pipe of the vessel pro hac vice. De Mott v. 
Laraway, 14 Wend. 225. I am satisfied that 
the duty of the warehouseman ended with 
the tally of the drafts by the mate, and the 
discharge of the wheat from the warehouse 
Into the outside pipe, and that the duty of the 
master then commenced. At that moment 
the delivery of the wheat was complete, and 
the liability of the vessel attached. The ship- 



per had then fully parted with the posses- 
sion; and having no longer any control, or 
right of control, over the wheat, he was in 
no degree responsible for its actual delivery 
on board. Upon the same principle it was 
ruled, in the case of The Edwin [Case No. 
4,300], that the vessel was liable for the non- 
delivery of bales of cotton according to eon- 
tract, which were lost before reaching the 
vessel, in consequence of the explosion of the 
boiler of a lighter, in which the cotton was 
being carried from the cotton press to the 
vessel, in the possession of the master of the 
vessel. 

This case is different from a contract mere- 
ly executory, where there has been no deliv- 
ery of the goods to the master, nor change 
of possession, nor effort to deliver. When 
there is no delivery of the goods, the contract 
of the master for their transportation cre- 
ates no lien. Buckingham v. The Freeman, 
18 How. [59 U. S.] 182. There the bill of 
lading of goods not shipped was designed as 
an instrument of fraud. And in Vandewater 
v. Mills, 19 How. [60 U. S.] 82, where there 
was a contract for the future employment of 
the vessel. And in Hannah v. The Carring- 
ton [Case No. 6,029], where the ship was 
withdrawn from the trade, and refused fur- 
ther to comply with a contract of affreight- 
ment. And in The Joseph Grant [Case No. 
7,538] it was decided that the master has no 
authority as such to sign a bill of lading in 
blank, and that the libellant as assignee of 
the bill of lading, filled up after the vessel 
sailed, acquired no lien on the vessel. The 
cargo on board at the time corresponded with 
the bill of lading as filled up, but it was de- 
livered to a different consignee, according to 
the bill of lading correctly given by the mas- 
ter before the vessel sailed. 

The cases here referred to are wanting in 
the essential particular of delivery to the ves- 
sel to make them precedents governing the 
case under consideration. The wheat lost 
by the negligence of the mate, was delivered 
to the vessel as a portion of the twenty thou- 
sand bushels contracted to be received on 
board and transported to Buffalo; and the 
libellant should have a decree for its value. 

NOTE. The delivery of cotton on a lighter, 
employed by the owner of the vessel, is a deliv- 
ery to the vessel, and the responsibility of the 
owners as common carriers attaches. The Ed- 
win Namnkeag Steam Cotton Co. [Case No. 4,301]. 
Delivery to a carrier should be according to the 
usage of his business, and actual or construe- 
tive; and the deliverv is complete if the master, 
mate, or other agent of the owner, receive them 
either at the ship, or on the wharf, or in a 
warehouse, according to the usage. 2 Pars. 
Cont. 175-177; Ball v. New Jersey Steamboat 
Co., 1 Daly, 491; Ang. Carr. §§ 131-134. 
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Case Wo. 11,737. 

RHEA v. RAWLINGS et al. 

[3 Cranch, C. C. 256.] i 

Circuit Court, District of Columbia. Dee. 
Term, 1827. 

Pleading at Law— Name op Plaintiffs — Use op 
Firm Name. 
The name "Rawlings and Son," is too uncer- 
tain to maintain an action. 

Appeal from a justice of the peace. The 
judgment of the justice was in favor of "Raw- 
lings and Son." 

Mr. Lear, for appellant. 

The parties ought to be known. "Rawlings 
and Son" is too uncertain a description of the 
plaintiffs. In whose favor shall judgment he 
entered? Barney v. Washington City [Case 
No. 1,033]. 

THE COURT (THRUSTON, Circuit Judge, 
contra) reversed the judgment because the 
party plaintiff was not named in the proceed- 
ings. 



Case Wo. 11,738. 

RHEIMER v. MAXWELL. 

[3 Blatchf. 124.] 2 

Circuit Court, S. D. New York. Dec, 1853. 

Customs Duties — Twisted Straw — Straw Laces. 

Twisted straw, being a stalk of rye straw 
split into two parts, and those parts twisted to- 
gether, and being the raw material used in 
making straw laces, which are manufactured 
into hats and bonnets, not having been known 
in commerce, in the United States, until after 
the passage of the tariff act of July 30th, 1846, 
cannot be charged with duties under any of the 
denominations of straw manufactures men- 
tioned in schedule C of section 11 of that act 
(9 Stat. 44, 45), but falls within the provisions 
of section 3, and is subject to a duty of 20 per 
cent., not being otherwise specially provided for 
in the act. 

[Cited in Commissioners v. Buckner, 48 Fed. 
539.] 

This was a suit brought in the supreme 
court of New York [by John C. Rheimer] to 
recover back an excess of duties imposed by 
the defendant [Hugh Maxwell], as collector 
of the port of New York, upon importations 
of twisted straw. The defendant had the 
cause removed into this court by certiorari. 

The plaintiff, between November, 1849, and 
February, 1852, made various entries at the 
custom house, on invoices of twisted straw, 
imported from France, claiming it to be an 
article unenumerated in the tariff act of 1846, 
and to be liable to a duty of only 20 per 
cent. The collector charged it with a duty 
of 30 per cent, under schedule C of section 
11, Act July 30, 1846 (9 Stat. 44, 45), as com- 
ing within the description of "baskets, and all 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 



other articles composed of grass, osier, palm- 
leaf, straw, whalebone, or willow, not other- 
wise provided for," or of "flats, braids^ 
plaits, sparterie, and willow squares, used 
for making hats or bonnets," all of which are 
subject to a duty of 30 per cent, ad valorem. 
The plaintiff protested, in writing, aga'nst 
the rate of duty, and asserted that the arti- 
cle was only liable to a charge of 20 per cent., 
as unenumerated. Testimony was given 
identifying the articles known in commercfr 
as above described in schedule C, and proving 
that none of them were composed of twisted 
straw. It was also proved, that an article- 
was known in trade and commerce as straw 
laces, which was used in being manufactur- 
ed into bats, bonnets, &c, and that twisted 
straw was the raw material used in making 
straw laces. A stalk of rye-straw is split 
into two parts, and those parts, twisted to- 
gether, compose the twisted straw of com- 
merce. It was further proved, that the ar- 
ticle had never been imported, or known in. 
trade, in the United States, until the begin- 
ning of the year 1847. 

THE COURT held: 1. That the tariff act 
must be construed in reference to the appel- 
lations which articles of import had in trade 
and commerce at the time of its enactment, 
and that twisted straw, not having been 
known in commerce, or prepared or used in 
this country for making hats or bonnets, un- 
til subsequently to the passage of that act, 
could not be taxed under either of the de- 
nominations of straw manufactures mention- 
ed in schedule C of section 11 of the act of 
1848; 

2. That the article fell within the pro- 
visions of section 3 of that act, and was sub- 
ject to a duty of 20 per cent., not being 
otherwise specially provided for in the act. 

Judgment for the plaintiff for the difference 
of duty so exacted, with interest thereon, 
the amount to be adjusted at the custom- 
house. 
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Case No. 11,739. 

RHINELANDER et al. v. SANFORD et al- 

[1 Brunner, Col. Cas. 51; 1 3 Day, 279.] 

Circuit Court, D. Connecticut. Sept., 1808. 

Practice at Law — Appoixtmext op Guaudiait 
ad Litem— How Made. 

A motion for the appointment of a guardian 
to an infant party must be in writing, and 
must state the name of the person proposed, and 
his consent to be appointed. 

[This was an action by Rhinelander, Harts- 
horne, and others against Peleg P. Sanford 
and others. Heard on motion to appoint a 
guardian.] 

1 [Reported by Albert Brunner, Esq., and hertr 
reprinted by permission.] 
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Mr. Bristol moved ore tenus for the appoint- 
ment of a guardian to Peleg P. Sanford, one 
of the defendants, who was a minor. 

Before LIVINGSTON, Circuit Justice, and 
EDWARDS, District Judge. 

LIVINGSTON, Circuit Justice. This motion 
Is too loose. Whenever there is an applica- 
tion for the appointment of a guardian, even 
pro hac vice, it must he by a petition in writ- 
ing, therein naming the person proposed, and 
stating his consent to he appointed. Motion 
denied. 



Case Ho. 11,740. 

RHOADBS et al. v. SELIN et aL 

[4 Wash. C. C. 715.] i 

Circuit Court, E. D. Pennsylvania. Oct. Term, 
1827. 

Deeds — Eviden oe — Recording — Acknowled g- 
hent— Proof of Papers— Resulting Trust — 
Fraud — Res Judicata — Privilege op Attor- 
ney—Deposition. 

1. Objections to an exemplification of a copy 
of a deed of partition admitted to record, that 
no proof of the execution of the deed, by one 
of the joint tenants, was made to authorise the 
recording as to him; and secondly, that the cer- 
tificate of the recording officer annexed to the 
copy, that it is a true copy of the record and 
original deed, so far as it is legible; the ob- 
jections going to the effect of the deed only, 
overruled; and not to its admissibility. 

2. To authorise the recording of a deed by 
the law of Pennsylvania, a certificate of its ac- 
knowledgment by a justice of the peace of the 
state of New York, and a certificate of the 
court of common pleas of that state, that he 
was such justice is not sufficient; unless it al- 
so certify that he was a chief officer in the 
county. 

3. It is no objection to the exemplification, 
that the justice who wrote and certified the ac- 
knowledgment did not also state himself a 
justice of the peace in the certificate; if the 
omission be supplied by proof of that fact at the 
trial. If he do so style himself, that is prima 
facie evidence of the fact. 

[Cited in Sheldon v. Van Buskirk, 2 N. Y. 
476.] 

4. The extent of the privilege of the client 
to exclude the examination of his attorney as a 
witness, and what papers of his client he may 
or may not be compelled to produce, on notice, 
to be read in evidence. 

5. A paper produced on notice by the adverse 
party, must, be proved.by him who offers it, in 
like manner as if he had himself produced it; 
unless the party producing it be a party to the 
instrument, or claim a beneficial interest under 
it. 

6. There can be no resulting trust in favour 
of a third person, when the deed is taken in 
the name of the principal purchaser, and the 
money is not paid by the asserted cestui que 
trust 

7. Courts of common law and equity have con- 
current jurisdiction in cases of fraud. 

8. Where a matter is adjudicated by a court 
of peculiar and exclusive jurisdiction, the sen- 

i [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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tence is conclusive, when the same matter 
comes incidentally before another court, as 
to the matter decided, not only between the 
same parties, but strangers; unless it can be 
impeached for fraud. 

9. Upon this principle a fraudulent sale and 
conveyance by an administrator, under a de- 
cree of the orphan's court, though the same be 
confirmed by a decree of this court, may be' 
questioned, and declared bad, in an ejectment 
or other action, as well at law as in equity. 

[Cited in Day v. New England Car-Spring 

Co.. Case No. 3,688.] 
[Cited in Mitchell v. Kintzer, 5 Pa. St. 210; 

Tebbetts v. Tilton, 31 N. H. 2S8.] 

10. The difference between the sentence of a 
court of exclusive and concurrent jurisdiction, 
as to its binding effect on another court. 

11. Depositions taken under a commission to 
another state, cannot be read unless proof be 
given that a copy of the interrogatories, and a 
written notice of the rule* and of the names of 
the commissioners, was served on the opposite 
party, or his attorney, according to one of the 
rules of this court. 

12. It is no objection to a deposition that a 
material part of the evidence comes out under 
the general interrogatory. 

13. A commission issued to take depositions 
under a rule to take them at Selinsgrove, and 
indorsed "Commission to Selinsgrove." It 
should appear by the certificate of the commis- 
sioners, or otherwise, that the depositions were 
taken at the place indicated, or they cannot be 
read. 

14. The rule as to depositions taken under a 
commission within the Western district of Penn- 
sylvania, more than one hundred miles from 
Philadelphia, as to their being absolute, or de 
bene esse. 

15. The causes on the docket of the Eastern 
district of Pennsylvania, at the time of the pas- 
sage of the act of 1824 [4 Stat 50], which add- 
ed certain counties to the Western district, but 
which were not retained, as not being directed 
by that act to be sent to the Western district; 
are to be considered, as to every incident be- 
longing to them, such as taking depositions, exe- 
cutions, &c. as if the act had never passed. 

[Criticised in U. S. v. Dawson, 15 How. (56 
U. S.) 493. Cited in Culver v. Woodruff 
County, Case No. 3,469.] 

This was an ejectment [by lessee of Daniel 
Rhoades and Anthony Snyder] to recover two 
hundred and fifty acres of land in Union 
county. The lessors of the plaintiffs claim as 
the representatives of John Snyder. The ti- 
tle of the plaintiffs was as follows: A war- 
rant dated the 17th of March, 1762, which, 
after reciting a prior order of the proprietor 

to the surveyor general, dated , 1754, to 

survey two thousand acres for Conrad Wiser, 
which had not been complied with; directs 
the said quantity of land to be surveyed for 
the heirs and representatives of the said Con- 
rad Wiser, then deceased. Surveys under 
the above warrant were accordingly made; 
that is to say, for sis: hundred and seventy- 
two acres, on the 8th of June, 1762, and re- 
turned into the office within a few days after- 
wards; for seven hundred and forty-six and 
a half acres on the 9th of March, 1762, and 
returned on the 15th of July following; for 
four hundred and fourteen and a half acres 
on the 4th of June, 1762, and returned the 
15th of July following; for three hundred 
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and forty-four acres on the 10th of Septem- 
ber, 1794, and returned the 22d of April, 
1795; and for two hundred and sixty-five 
acres on the. 19th of October, 1S02, and re- 
turned the 9th of December following. A 
patent for the seven hundred and forty-six 
and a half acres was granted on the 12th of 
March, 1771, and for two hundred and sixty- 
five acres on the 10th of December, 1802; the 
first, to the heirs and devisees of Conrad 
Wiser; and the second to Conrad Wiser. An- 
other patent for three hundred and forty- 
four acres, dated the 24th of April, 1795, is- 
sued to Adam Fisher, as assignee of the heirs 
and devisees of Conrad Wiser. The will of 
Conrad Wiser, dated in 1759, devises to his 
sons Philip, Frederick, Peter, Samuel and 
Benjamin, and to his daughters, Maria, the 
wife of Mr. Muhlenburgh, and Mary, the 
wife of M all those his lands, lying be- 
yond the mountains, and all his grants, 

or rights to land lying beyond said moun- 
tains, to be divided amongst them, two 
eighth parts to Philip, and one eighth part to 
each of his other children. 

The plaintiffs then offered a deed of parti- 
tion between the children of Philip, (he being 
dead) and the other devisees of Conrad 
Wiser. This was objected to for the follow- 
ing reasons: 1. The paper offered is the ex- 
emplification of a deed of partition which 
was admitted to record, on the oath of John 
Boyd, that he was well acquainted with the 
hand writing of William Scull, one of the at- 
testing witnesses, who was then dead, and 
that his name subscribed as a witness to the 
said deed, is the hand writing of the said 
Scull, and that he had heard and believed 
that all the other attesting witnesses were 
dead. The objection was, that it appeared 
by the attestation that Scull was not a wit- 
ness to the execution of Jabez, one of the 
heirs of Philip Wiser, whose name is men- 
tioned in the deed as a party. It was insist- 
ed that a deed of partition, from its nature, 
was inoperative unless it be executed by all 
the joint tenants, or tenants in common. 2. 
The certificate of the officer annexed to the 
copy, is, that it is a true copy of the record 
and original deed, so far as it is legible. 

THE COURT directed the paper to be read, 
observing, that the objections, if well found- 
ed, go to the effect of the deed, and not to its 
admissibility. 

The part of each of the tenants in common 
is, by the above deed, described by metes and 
bounds; that allotted to Peter is two hundred 
and seventy-nine acres, part of the seven hun- 
dred and forty-six and a half acre tract, and 
of the seven hundred and twenty-five acre 
tract Evidence, by the record, was given of 
a judgment against Peter Wiser, and of a sale 
of his part of the land in 1784, under a ven- 
ditioni exponas, to John Snyder, to whom the 
sheriff conveyed the same, by deed, bearing 
date the 23d of August, 1786. John Snyder, 
it was proved, died intestate. The heirs of 
John Snyder were proved to be his daugh- 
ters Mary, wife of Samuel Bayer; Susan, j 



wife of Daniel Rhoades, one of the lessors; 
Elizabeth, wife of J. C. Wiser; Margaret, 
wife of Edward Atlee; and Anthony, the 
other lessor. 

The plaintiffs then gave in evidence a deed 
by Jacob Kendlick and his wife, who was 
the widow of John Snyder, releasing all their 
right of dower in the above land to the 
lessors of the plaintiff. Also a deed by J. C. 
Wiser and wife, dated the 6th of December, 
1810, to Daniel Rhoades, of their interest in 
this land; another by Atlee and wife, dated 
the 17th of July, 1823, to the lessors of the 
plaintiff for all their interest 

The counsel for the plaintiff then offered in 
evidence the exemplification of a deed, bear- 
ing date the 3d of August, 1811, by William 
Hall and wife, (the latter being another of 
the children of Mr. Snyder,) to the lessors of 
the plaintiff, conveying to them all their in- 
terest in the premises in dispute. This was 
objected to because, 1. The acknowledgment 
being taken by a justice of peace in the state 
of New York, as certified by the clerk of the 
court of common pleas for county, un- 
der the seal of the county, he does not state 
himself in his certificate to be a justice of 
peace. And 2. Because the clerk does not 
certify that he was a chief officer in that 
county, or that there was no other officer su- 
perior to him; as required by the act of this 
state of the 24th of February, 1770. 1 Smith's 
Laws, 307. See 5 Bin. 296. 

D. P. Brown and Rawle & Binney, for 
plaintiffs. 

Bellas, Kittera & Chauncey, for defend- 
ants. 

WASHINGTON, Circuit Justice. The first 
objection is not in our opinion, well taken. 
Where the officer who takes the proof or ac- 
knowledgment of a deed, styles himself in 
his certificate an officer, such as the law au- 
thorises to do the act, that is prima facie evi- 
dence of the fact, not only to authorise the 
recording officer to record the instrument, 
but in any court of justice. If that fact be 
not certified by the officer who takes the 
proof, or acknowledgment the fact that he 
was such officer may be supplied by other 
evidence, such as the certificate of the clerk 
of the court under the seal of. the court, so 
as to legalize the recording of the deed in 
this state. The second objection seems to be 
supported by the case of Mclntire v. Ward, 
5 Bin. 296, and must therefore prevail. 

The plaintiffs' counsel then called upon Mr. 
Bellas, one of the defendants' counsel, to give 
evidence, which was objected to. But THE 
COURT overruled the objection, and stated 
that the witness was not to disclose any thing 
confided to him by his clients; but that he 
was bound to testify as to any matter which 
in any other way had come to his knowledge. 

THE COURT also decided that this witness 
might be asked whether he had a certain sur- 
vey or diagram in his possession, and if he 
answered that he had, he might be immedi- 
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ately served with a notice to produce it if be 
liad it in his immediate possession; so as, on 
refusal to produce it, to let in parol evidence' 
of its contents; and that it was no ground of 
objection, that the paper so called for, was 
delivered to him by his client 2 Starkie, Ev. 
pt. 4, pp. 398-400; 3 Starkie, Ev. pt 4, 
pp. 1722, 1724, 1725. The possession of the 
attorney is that of his client, and he is within 
the meaning of the fifteenth section of the 
judiciary act of 1789; and as to the notice, 
the act requires only due or reasonable notice, 
which this is, where the paper is in court in 
the possession of the counsel. 

The diagram above mentioned being pro- 
duced, the plaintiffs' counsel offered to give it 
in evidence, which was objected to, unless 
the plaintiffs should give such proof to render 
the instrument evidence as would have been 
required, if the paper had been originally pro- 
duced, and offered in evidence by the plain- 
tiffs' counsel. 

In answer to this objection were cited: 
Phil. Ev. 343, 344; 2 Term It. 41. 

WASHINGTON, Circuit Justice. There 
seems to be much incongruity in the doctrine, 
that an instrument which would not be evi- 
dence, if offered by the defendant or by the 
plaintiff, if originally in his possession, with- 
out further proof to make it so, should, by a 
kind of legal legerdemain, become evidence 
without the further proof, if it be called from 
the possession of one of the parties, by the 
other party who offers it in evidence. If in- 
deed, the party producing the instrument, on 
notice, be a party to it, or claims a beneficial 
interest under it, these facts may well dis- 
pense with the necessity of giving further 
proof, because of such privity or interest, and 
not because of the possession of the instru- 
ment by the party against whom it is offered 
in evidence. In this case, the instrument ob- 
tained from the defendants' counsel, and of- 
fered in evidence, is not a deed, or paper, 
which on its face or by proof, is connected 
with the title of the defendants. It is an un- 
authenticated draft, or representation of Se- 
linsgirove; by whom, or under what authority 
made, does not appear. It is not a title paper 
of any kind, and there are no parties to it. 
The plaintiffs therefore cannot use it in evi- 
dence, without giving such further proof as 
would render it admissible if they had pro- 
duced it in the first instance as a paper of 
their own. 1 Starkie, Ev. 365; 3 Starkie, 
Ev. 1722, 1723. 

THE COURT, upon the motion of the de- 
fendants' counsel, directed the jury to find a 
verdict in favour of three of the defendants, 
against whom no evidence whatever had been 
given to prove that they had at any time been 
in possession of any part of the premises in 
dispute, in order that the other defendants 
might be at liberty to examine them as wit- 
nesses; which was accordingly done. 

The title of the defendants was as follows: 
Letters of administration upon the estate of 



John Snyder to three persons, and fheir peti- 
tion to the orphan's court of Northumberland 
county, setting forth that the personal estate 
of John Snyder was insufficient to pay his 
debts, to which was annexed a statement of 
his debts, and of his personal assets, and pray- 
ing that his real estate might be sold. The 
order of that court to sell one hundred and 
seventy acres, the remainder of the land for- 
merly Peter Wiser's, (eighty-two acres having 
been sold and conveyed by John Snyder in his 
life time), which remainder includes the town 
of Selinsgrove, the premises now in dispute. 
This order was made in October, 1790, and the 
land was accordingly sold at public auction to 
Anthony Selin, the highest bidder; and the 
sale being confirmed by the orphan's court, the 
administrators conveyed the same to the pur- 
chaser, by deed bearing date the 12th of June, 
1791. 

The plaintiffs' counsel then offered to prove 
that Anthony Selin, on the day, and at the 
time of sale, prevented any person from bid- 
ding for the land by acts and threats of vio- 
lence, and by declaring that he intended to 
purchase the land for the children of John 
Snyder. 

This was objected to on the other side, upon 
the ground: That the evidence offered, tended 
to prove a resulting trust in the children of 
John Snyder, in which case their only remedy 
was on the equity side of this court. 2. That 
if the purpose for which the evidence was of- 
fered, was to fix a fraud upon the purchaser in 
purchasing and obtaining a conveyance of the 
land, that too is examinable only in equity. 
3. At all events, the decree of the orphan's 
court, which confirmed this sale is conclusive, 
and cannot be examined into, in a collateral 
action upon the ground of fraud. 

Cases cited in support of the- objection: 1 
Har. Ch. Prac. 68; 8 Johns. 487; 3 Johns. 432; 
8 Term R. 818; 5 East, 132, 139; 11 Serg. & 
R. 422; 16 Johns. 302; 1 Pet. 292, 29S, 299. 

Plaintiffs' counsel, in answer, cited, contra: 
Cooper v. Galbraith [Case No. 3,193]; 1 Fonbl. 
Eq. 112; 3 Bl. Comm. 531; Bright v. Eynon, 
1 Burrows, 390; 3 P. Wms. 157. 

WASHINGTON, Circuit Justice. The first 
and second reasons for this objection have 
been very properly abandoned by the counsel 
for the defendant, who concluded the argu- 
ment There is no case to be found to sanc- 
tion the idea of a resulting trust where the 
conveyance is taken by the nominal purchaser 
to himself, and the purchase money is not paid 
by the asserted cestui que trust, who, so far 
from claiming under the purchase as made for 
bis benefit, claims in hostility to it, and under 
his prior legal estate in the premises so pur- 
chased. As to fraud, Lord Mansfield, in the 
case of Bright v. Eynon, 1 Burrows, 390, when 
he stated that courts of common law and eq- 
uity had a concurrent jurisdiction to suppress 
and relieve against fraud, did not declare a 
new doctrine; it is as ancient as the common 
law. The objection which is adhered to and 
relied upon is, that the sale having been made 
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and confirmed by decrees of the orphan's 
court, these decrees, or acts done under them, 
are not examinable collaterally in an action at 
law, upon the ground of imputed fraud. It 
may be observed, in limine, that if so much 
sanctity be attached to these decrees and the 
acts done under them, as to protect them 
against examination collaterally, upon an alle- 
gation of fraud and collusion in obtaining 
them, and in their execution; the objection 
is available in a court of equity, as in a court 
of law; so that the question is not whether 
the objection can be made in this action, but 
whether it can be in any other court than that 
In which the decrees were rendered? I take 
the general rule to be clearly settled by the 
Duchess of Kingston's Case; that where the 
matter adjudicated is by a court of peculiar 
and exclusive jurisdiction, and the same mat- 
ter comes incidentally before another, court, 
the sentence in the former is conclusive upon 
the latter, as to the matter directly decided, 
not only between the same parties, but against 
strangers, unless it can be impeached on the 
ground of fraud or collusion. The principle 
of that case is fully recognized by the supreme 
court of Pennsylvania in the case of M'Pher- 
son v. Cunliff, 11 Serg. & R. 422; and is there 
applied to the orphan's courts of this state,, in 
eases of judicial sales made under decrees of 
those courts, upon the petition of administra-. 
tors, in the cases provided for by the laws of 
this state. The learned judge, who delivered 
the opinion of the court in that case, observes, 
that "the inquiries upon an ejectment are, was 
there an administrator, and order to sell, such 
as would authorise the administrator to make 
sale; was the sale fair?" Again he observes, 
"where there is a direct sentence on the very 
point, such is to be received as conclusive evi- 
dence, not to be impeached from within, but 
like all other acts of the highest judicial au- 
thority is impeachable from without; and 
though it is not permitted to show that the 
court was mistaken in the original action, it 
may be shown that they were misled by some 
collusive act between the parties." "Collusion 
being a matter extrinsic of the cause, may be 
gone into by a stranger, and tried by a jury. 
It may be here inquired into, whether there 
was collusion between the administrator and 
the first purchasers in obtaining this decree." 
These quotations, in aid of the general doc- 
trine before laid down, seem to be conclusive. 
This is not a case in which the question of 
fraud in the sale of the land was, or could be 
tried and decided by the orphan's court; nor 
are we prepared to say, that, if the heirs of 
John Snyder had been parties to those pro- 
ceedings, and the alleged collusion in obtaining 
the order for a sale, and the fraud in making 
it had been litigated and decided by that 
court; that decision would not have bound all 
other courts in which the same question should 
come incidentally to be tried. But the pro- 
ceedings in that court by an administrator, 
in a case like the present, are always ex parte, 
and the question of collusion and fraud were 



not, and could not be, examined and adjudi- 
cated upon, so as to bind persons who were 
not parties before the court. The only ques- 
tion now to be decided is, whether a party 
who, by fraud and violence has obtained froin 
an administrator a conveyance for land under 
an order of the orphan's court, unfairly and 
collusively obtained, shall be allowed, in a 
court of law, any more than in a court of eq- 
uity, to shelter himself under a title so ac- 
quired, against the heirs at law of the intes- 
tate, upon the ground that the sale had been 
confirmed by a sentence of the orphan's court? 
It seems to us that, upon the principles of 
eternal justice as well as upon authority, the 
question can admit of but one answer, and 
that a negative one. The evidence is there- 
fore admissible. 2 

Depositions taken under a commission, dated 
the 2d of March, 1826, to Waterloo, in the 
state of New York, were offered in evidence 
by the plaintiffs' counsel, and objected to, 
because no proof was given that a copy of the 
interrogatories, and a written notice of the 
rule, and of the names of the commissioners, 
was served on the defendants or their attor- 
ney, according to the rule of this court of the 
22d of May, 1805. 

THE COURT sustained the objection. 

Depositions taken under a commission to the 
same place, dated 11th July, 1824, were then 
read, and an objection was taken to the an- 
swer given in many of them to the general 
interrogatory, that the material evidence is 
brought out under that instead of being given 
to the preceding particular interrogatories; by 
which means the defendants' counsel were as 
unapprised of the matter about which the wit- 
nesses were expected to depose, as they would 
have been if the general interrogatory had 
been the only one proposed. 

THE COURT overruled the objection, ob- 
serving that the regular practice was to pro- 
pose particular interrogatories, so as to draw 
from the witnesses all that they know about 
the matter specially inquired about, and then 
to subjoin a general interrogatory as to any 
other matter material to the party proposing 
it. To this interrogatory the witness may 
give in evidence any matter which is pertinent 
to the cause, which he might have done if 
such matter had formed the subject of a par- 
ticular interrogatory. If this be not the very 
purpose for which the general interrogatory 
was introduced, it is worse than useless; be- 

2 The case of Blount v. Darrach [Case No. 
1,567], was decided upon the ground that, in 
the settlement of a guardian's account, the ju- 
risdiction of the orphan's court is not exclusive 
of a court of equity; in which an original suit 
may he entertained to compel a settlement, and 
to enforce payment of any balance found to he 
due. The general principle on which that case 
was decided is, that the judgment or decree of 
a court of competent jurisdiction directly upon 
the point is conclusive between the same par- 
ties, or their privies, where the same matter 
comes directly in question in another court of 
concurrent jurisdiction. 
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ing calculated by its very terms to mislead the 
witnesses, the commissioners, arid the parties. 

The plaintiffs' counsel then offered to read 
depositions taken under a commission dated 
the 2d of April, 1825. The commission issued 
tinder a rule to take depositions at Selins- 
grove. The commission is in general form, 
directing the commissioner to take depositions 
at such time and place as he should appoint, 
and is indorsed thus, "Commission to Selins- 
grove." Selinsgrove is distant more than one 
hundred miles from Philadelphia. These 
depositions were objected to for the following 
reasons: 1. Because they were taken before 
Mr. Lashelles, who was of counsel with the 
plaintiffs in this cause. 2. Because it appears 
by the certificate of the commissioner that 
some of the depositions were taken at New 
Berlin, and not at Selinsgrove; and as to 
others of them, it is not stated where they 
were taken. 3. Because these depositions 
having been taken within the district of Penn- 
sylvania, although within the Western dis- 
trict, as designated by the act of congress of 

, 1824, the depositions are de bene esse, 

by the provisions of the enacting clauses of 
the thirtieth section of the judiciary act of 
1789 [1 Stat. 88]. 

The plaintiffs having given satisfactory 
proof that Lashelles was at no time attorney 
or counsel in this cause, no notice was taken 
by THE COURT of the first reason assigned 
in support of the objection, 

WASHINGTON, Circuit Justice. The 
second reason assigned why these deposi- 
tions should not be read, seems to the court 
to be well founded. Why the rule in this 
case pointed out, or should in any case point 
out, the place at which the depositions are 
to be taken, is not very obvious to the court 
It would seem to be much less embarrassing, 
and equally fair to leave it to the party at 
whose instance the depositions are to be 
taken, or to the person who is to take them, 
to notify the opposite party of the place 
where they are to be taken. But where the 
rule designates the place, the commission, 
where one is issued, ought to conform to it; 
and if it should be general, as it is in this 
case, the depositions must be taken at the 
place indicated in the rule, or they cannot 
be read. It is equally necessary that it 
should appear by the certificate of the per- 
son taking the depositions, or by other evi- 
dence, that the depositions were taken ait the 
place mentioned in the rule, and also at the 
time and place appointed in the notice of the 
adverse party; for otherwise it cannot ap- 
pear to the court that they were i-egularly 
taken. If those facts be Certified by the per- 
sons taking the depositions, such certificate 
is prima facie evidence of their truth. 

This reason demands a more minute ex- 
amination. It has been insisted by the 
plaintiffs' counsel, that wherever depositions 
are taken under a dedimus potestatem, 
whether within or without the district, they 
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are always absolute; and in support of this 
position, the case of Sergeant's Lessee v. 
Biddle, 4 Wheat, p.7 U. S.] 508, was relied 
upon. We are of opinion that the argument 
is not supported by the case cited. In that 
ease the depositions were taken under a 
commission which issued from the circuit 
court for the Delaware district, to be ex- 
ecuted in the district of Pennsylvania, and 
within one hundred miles from the place of 
trial; and the question was, whether th& 
depositions taken under it were absolute, or 
only de bene esse. The solution of that ques- 
tion depended entirely upon the correct con- 
struction of the thirtieth section of the ju- 
diciary act of 1789. According to common, 
usage, depositions cannot be taken and read 
in evidence in any case where the attend- 
ance of the witness can be obtained by the- 
compulsory process of the court But the- 
enacting part of that section authorises the- 
taking of depositions where the witness 
lives within the district, and beyond one 
hundred miles from the place of trial; not- 
withstanding his attendance might be en- 
forced by a subpoena, which may issue to any 
distance within the district; but in such a 
case, and because the personal attendance- 
of the witness may be enforced, his deposi- 
tion is declared, by the enacting part of the 
section, to be de bene esse. If the witness 
live out of the district, so that a subpoena 
could not reach him, then, by common usage 
(for so we understand the expression), a 
dedimus potestatem might be issued, and 
the proviso to that section declares that the 
enacting clause does not extend to a ease 
of that sort; and consequently, the deposi- 
tions taken under such a commission, would 
be absolute, not only for the reason before 
mentioned, viz. that the attendance of the 
witness could not, until the act of the 2d of 
March, 1792, be enforced by subpoena, where 
he resided out of the district, but because 
the enacting clause, which declares the depo- 
sitions taken under it to be de bene esse, did 
not apply to depositions taken under a com- 
mission to another district, or to foreign 
parts. The case from 4 Wheat was confined 
altogether to the construction of the above 
section; the record not containing any par- 
ticular rules of the circuit court of Dela- 
ware upon the subject of depositions. Had 
the question decided in that case been sent 
by tbis court to the supreme court, the de- 
cision would have been different, and yet in 
perfect harmony with that which was pro- 
nounced in that case; because there is a 
rule of this court applicable to the case of 
.depositions taken under a commission to 
another district, upon whieh the decision 
would have turned. Tn the case of Evans v. 
Hettiek [Case No. 4.5G2], decided in this 
court, it was stated, that if the witness live 
out of the district where the court sits, and 
more than one hundred miles f rom the place 
of trial, his deposition must be taken under 
a commission, and will be absolute. But this 
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-decision was founded, not on any act of con- 
gress, but upon a rule of this court dated 
the 22d of May, 1805, which declares, that "a 
rule for a commission to any of the United 
States, or to foreign parts, shall he of course, 
and may be entered by either party in the 
clerk's office, but the interrogatories must 
be filed in the office at the time, and a copy 
thereof, and a written notice of the rule, 
and of the names of the commissioners, 
must be served on the other party (or on his 
attorney, by the rule of the 27th of April, 
1811), fifteen days at least before the com- 
mission issues, that he may file cross inter- 
rogatories, and name commissioners if he 
please." The depositions are absolute, be- 
cause the attendance of the witnesses' could 
not be enforced by subpoena. If the witness 
live in another district, within one hundred 
miles from the place of trial, and of course 
within reach of a subpoena, by virtue of the 
act of the 2d of March, 1793 [1 Stat. 333], 
the above rule extends equally to that case, 
being within its general expressions; but 
then the depositions taken in this latter case 
are de bene esse, not by force of any act of 
congress, but under the rule of the 13th of 
May, 1814, which declares generally "that all 
depositions are to be de bene esse, if the 
place of caption be within the reach of the 
process of the court." It is this rule which 
distinguishes this case from that of Ser- 
geant's Lessee v. Biddle [supra]. 

Having thus laid down the general rules 
applicable to the question now under con- 
sideration, the next inquiry is, how do fhey 
apply to the present case? At the first or 
second session of this court which succeed- 
ed the passage of the act of congress of 1824, 
which added this, and other counties to the 
Western judicial district, we were called up- 
on to decide whether the present action, to- 
gether with some others then on our docket 
for trial, together with the papers belonging 
to them, should be sent to the Western dis- 
trict, or retained here? After hearing coun- 
sel on the question, the opinion of the court 
was, that those cases were not embraced, 
either by the words, or by the obvious in- 
tention and policy of the act. The cases be- 
ing retained for trial in this court, they are 
to be considered, in relation to every inci- 
dent belonging to them, as if the above act 
had never passed. The consequence is, that 
executions upon judgments rendered here, 
in those cases, must issue from this court, 
to be levied in the Western district; and in 
relation to the immediate subject of the pres- 
ent objection, the state of Pennsylvania is 
to be considered as forming but one district. 
If so, depositions taken in the Western dis- 
trict in those cases are de bene esse, and 
cannot be read; unless the non-attendance 
of the witness is accounted for, as in other 
cases where like depositions are offered in 
evidence. 



It may not be improper to add, that depo- 
sitions taken within this district, and within 
one hundred miles of this place, under the 
rule of this court of the 23d of May, 1805, do 
not require the authority of a commission 
to make them legal. That rule, as amended 
hy that of the 13th of May, 1814, provides, 
that a party may take depositions of wit- 
nesses within one hundred miles of the place 
of holding the court, and within the district, 
by entering a rule in the clerk's office, giv- 
ing reasonable notice, (which in no case 
need exceed ten days) to the adverse party, 
if living within one hundred miles, other- 
wise to him or his attorney, at the time and 
place of taking the depositions. If they are 
taken, by agreement, out of the district, the 
description of the judicial character to take 
them is to be designated In the rule; and all 
depositions are to be de bene esse, if the 
place of eaption be within the reach of the 
process of the court. 

Upon those rules, it is to be observed, that 
the issuing of a commission, which they do 
not require, cannot affect the depositions, 
so as to bring them within the case of Ser- 
geant's Lessee v. Biddle; which is confined 
to cases where the depositions can be taken 
only under a dedimus, which are absolute 
under the act of congress, but de bene esse 
under the rules of this court, where the at- 
tendance of the witness can be enforced by 
the process of the court. 

Upon this opinion being delivered, the 
plaintiffs' counsel consented to suffer a non- 
suit. 



Case Ho. 11,740a. 

The RHODE ISLAND. 

[1 Abb. Adm. 100; i 6 N. Y. Leg. Obs. 103.] 

District Court, S. D. New York. Jan. 10, 1848.2 

Practice in Admiralty — Order of Reference 

— Collision — Rule of Damages— Loss of 

Use — Interest as Compensation. 

1. The legality or propriety of an order of 
reference cannot be impeached upon exception 
to the report. 

2. The general rule of damages applicable to 
collisions which are not wilful is, that the owner 
of the injured vessel is to receive a remunera- 
tion which will place him in the situation in 
which he would have been but for the collision. 

3. The owner of a vessel, showing himself en-* 
titled to damages for collision, is entitled to 
compensation for the loss of the use of his 
vessel during the time consumed in making re- 
pairs. 

4. In the absence of direct evidence of the 
amount of this item of loss, interest upon the 
value of the vessel for the time occupied in 
making repairs may be awarded as a fair com- 
pensation in this respect. 

i [Reported by Abbott Brothers.] 
a [Affirmed in Case No. 11,744.] 
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This was a libel in rem by the Naugatuck 
Transportation" Company, a corporation cre- 
ated under the laws of Connecticut, and own. 
ers of the steam propeller Naugatuck, against 
the steamboat Rhode Island, to recover dam- 
ages for a collision between the Naugatuck 
and the Rhode Island. The cause was be- 
fore the court on the merits of the action 
in July, 1847, and the proceedings then had 
are reported [Case No. ll,745],s where the 
facts of the case are fully stated. The court 
then adjudged in favor of the libellants upon 
their claim, and ordered it to be referred to 
a commissioner to ascertain and report the 
damages sustained by them, including the 
loss of the time of their propeller while neces- 
sarily delayed in receiving repairs. The 
cause again came before the court upon ex- 
ceptions to the commissioner's report. The 
nature of the objections urged appear in the 
opinion. 

Francis B. Cutting and E. H. Owen, for 
libellants. 

A. Hamilton and W. Q. Morton, for claim- 
ants. 

BETTS, District Judge. This case comes 
before the court on exceptions taken by both 
parties to the report of the commissioner. 

Many of the objections relate to particular 
items of allowance or disallowance, which I 
do not propose to discuss minutely. I shall 
limit myself to adverting to the general prin- 
ciple to be applied on these points. 

The main subject of controversy relates to 
the estimate of the sum chargeable for the 
loss of the time of the injured vessel while 
necessarily delayed in receiving repairs. 

The order of reference embraced a direc- 
tion to ascertain and report that item of in- 
jury, and no application was made on the 
part of the claimants to rescind or modify 
the order in that respect; it therefore went 
before the commissioner as a rule obligatory 
upon him, and now so far concludes the 
claimants that they cannot, on exception to 
the report, impeach the legality or propriety 
of the order. The subject was not debated 
on the original hearing; and whether this 
direction was inserted unadvisedly or de- 
liberately by the court, cannot now be as- 
certained, nor is it properly open for in- 
quiry. Compare The Columbus [Case No. 3.- 
041]. 

Had the point been raised, the court would 
have been called upon to declare definitely 
whether it sanctioned an allowance to the 
owners of a vessel injured by collision, for 
the loss of her services during the period 
she is necessarily detained to receive repairs, 
and to fix the rule by which that loss was 
to be valued. 

The general principle applicable where the 
collision is not wilful is, that the owner of 
the injured vessel is to be recompensed to 
the amount of his actual loss; that is, he 

a [Affirmed in Case No. 11,743.] 
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shall receive a remuneration which places 
him in the situation he would have been 
but for the collision. Abb. Shipp. 307; 2 
Wkly. Rep. 279; Story, Bailm. § 60S. A1-' 
though there may be difficulty in defining- 
precisely the particulars composing such 
actual loss, it clearly includes more than 
the mere damage to the vessel herself. Ev- 
ery necessary incident directly connected 
with such damage, becomes also part of the 
actual loss. The reimbursement of the own- 
er's charges for removing passengers or car- 
go from the vessel injured, and transporting 
them to the place of their destination; for 
salvage services generally, or for any de- 
struction or deterioration of cargo chargeable 
upon the carrier; and for reloading the cargo 
for the purpose of being saved or forwarded, 
would all come within the rule of indemnity 
and compensation to the Injured vessel. 
The Narragansett [Case No. 10,020]. Then r 
again, as to the measure of the direct injury, 
the party demanding damages may ascertain 
them by the judgment and valuation of wit- 
nesses, and recover on such valuation without 
waiting to repair, or attempting to repair 
his vessel; or he may await the completion 
of proper repairs, and then claim the expendi- 
tures reasonably laid out in her reparation. 
The latter is the course taken in this case. 
To these rules neither party raises any 
specific objection. The point of controversy 
is, whether the owner is also entitled to a 
recompense for being deprived of the use- 
of his vessel for the time she is necessarily 
detained in receiving repairs. The com- 
missioner reports an allowance on this head 
of §20 per day, for a period of forty-two 
days, that is, §340. The libellants insist that 
they are entitled to §30 per day for sixty 
days, amounting to $1,800; and the claim- 
ants contend that the allowance should not 
exceed the wages of the officers and crew for 
the time, actually paid. According to the 
evidence this would amount to 58 per day for 
thirty days, or $240 in the aggregate, in- 
dependent of the claim of compensation to 
the master for his employment, continued 
after the discharge of the crew, and until 
the repairs of the boat were completed. 

The commissioner was bound, under the 
order, to inquire into the amount of the loss 
from demurrage of the vessel whilst un- 
dergoing repairs. As already intimated, the 
claimants cannot, by exception to his report, ■ 
attack the justness or propriety of the order 
of reference itself. 

The question, what is the rule of damages 
in such case, and whether an estimate of 
probable profits lost, is a rightful method of 
determining the amount of such demurrage, 
is, however, still open, so far as the former 
adjudication of the court in the cause is con- 
cerned. 

The case of Sidney v. Condry, 1 How. [42 
IT. S.] 28, gives the law to this court on that 
subject. The U. S. supreme court there say 
that the rule of demurrage in collision cases 
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is the same as in cases of insurance, and 
that a party cannot recover for the loss of 
, probable profits. The rule was discussed 
fully and laid down with clearness in the 
supreme court of this state, to the same ef- 
fect. Blanchard v. Ely, 21 Wend. 349. The 
order in this case conformed to the usage 
of the English admiralty (The Gazelle, 2 
W. Rob. Adm. 279); and under it, according 
to the doctrine declared by the United States 
supreme court, the libellants are restricted to 
■demands which would be allowed for demur- 
rage against underwriters. It is true that 
Dr. Lushington denies that the common-law 
doctrine in respect to insurance applies to col- 
lision cases which are cases of tort. Id. 283. 
But in an earlier case, the United States 
supreme court decided that demurrage (that 
is, the rate of compensation in actions ex con- 
tractu) might be adopted as a measure of 
compensation in cases ex delicto. The Apol- 
lo, 9 Wheat. [22 U. S.] 362. It is an allow- 
ance or comnensation for the detention of 
the vessel. [The Apollon] 9 Wheat- [22 U. 
S.] 373. At common law, the allowance is 
not always governed by the demurrage stipu- 
lated by the parties; regard may be had also 
to the expense and loss incurred by the own- 
er, and the jury must settle the amount. 
Abb. Shipp. 383; Moorsom v. Bell, 2 Camp. 
616. 

The supreme court declare, with marked 
emphasis, that an allowance by way of de- 
murrage is the true measure of damages in all 
cases of mere detention; for that allowance 
has relation to the ship's expenses, wear and 
tear, and common employment. The Apollon, 
9 Wheat. 122 U. S.] 373. Forty dollars per 
day was allowed in that case for the deten- 
tion of the vessel, on the Judgment of wit- 
nesses as to what would be a reasonable 
compensation for being kept out of employ- 
ment. 

Dr. Lushington makes up the compensation 
for demurrage by deducting from the gross 
freight so much as would, in ordinary cases, 
be disbursed in the earning of freight The 
Gazelle, 2 W. Rob. Adm. 284. 

There does not appear to be any charge 
presented in this case for actual loss of 
freight The damages are claimed upon the 
footing of the assumed earnings or profits 
which the vessel might realize during the 
period of her detention. This ground is de- 
clared inadmissible by both cases in the su- 
preme court. The Apollo, 9 Wheat. [22 U. 
S.] 378; Smith v. Condry, 1 How. [42 U. S.] 
35. 

As it is fitting in admiralty courts that 
some rule of general application should be 
observed in awarding discretionary damages, 
I am induced to think, in the absence of di- 
rect evidence of loss, that the value of the 
vessel should be regarded, and that a rea- 
sonable percentage upon that value may be 
properly taken as a fair measure of loss. 

The maintenance and wages of the crew 
being provided for, and no wear or tear that j 



is appreciable being shown, it seems to me 
that the positive damage sustained by the 
party consists in being kept out of the use 
of his capital, the value of the vessel, dur- 
ing her repairs; and a proper percentage on 
that capital would afford an admissible mode 
of compensation. In this case I adopt six 
per cent., the usual rate of interest awarded 
by this court, and the legal rate in Con- 
necticut, where the vessel is owned, as a 
reasonable allowance in that respect. On a 
review of the evidence, I am satisfied with 
the conclusion adopted by the commissioner, 
that forty-two days was a reasonable time 
to allow for making the repairs. The actual 
time occupied cannot be shown very satis- 
factorily, as much other work was mixed 
with them, and the boat was wholly over- 
hauled, and put in a condition for her next 
season's service, leading to a large amount 
of outlay of time, labor, and materials not 
necessary to the reparation of this particu- 
lar injury. But the exception to the report 
on this head must prevail, and the report 
be set aside, because of the measure of dam- 
ages adopted by the commissioner, the 
amount of the supposed earnings of the ves- 
sel for the period of her detention not being 
a legal criterion by which to determine the 
damages occasioned by the detention. The 
testimony does not enable me to fix the sum, 
according to the. principles now declared, as 
the expense of the maintenance of the mas- 
ter and crew are not proved, nor the value 
of the boat. 

The case must accordingly go back to the 
commissioner to ascertain and report those 
particulars upon the principles indicated. 

Injuries from torts must be compensated, 
in almost all instances, more or less with 
a view to facts peculiar to each particular 
case. In adopting, in this instance, interest 
or a percentage on the value of the boat 
for the time she was kept out of the libel- 
lant's use by means of the collision, I do 
not assume to lay that down as a particu- 
lar always to be admitted in determining 
the damages occasioned by a wrongful col- 
lision. I regard it, in the present instance, 
as a reasonable mode of compensating the 
party for what is a positive loss to him, and 
as one which avoids the vague and objec- 
tionable valuation of the probable earnings 
of the boat, had she not been so prevented 
following her usual employment [See Case 
No. 11,744.] Merely to repay the libellants 
the money expended by them in repairing 
their vessel, would most palpably fall short 
of a restitutio in integrum, which is the 
right of an injured party against a wrong 
done. 

I think, also, the employment of the mas- 
ter as a superintendent of the boat and her 
repairs, was, under the circumstances, prop- 
er, and that the libellants are entitled to 
reimbursement for the sum paid him per 
day for forty-two days. 

A careful consideration of the testimony 
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satisfies me that the commissioner, In all 
other' particulars, had arrived at substan- 
tially correct conclusions, and I shall not 
disturb his finding, except as above stated. 
In many particulars of valuation reported 
by the commissioner, there is room for di- 
versity of opinion; yet any corrections I 
might attempt to make upon my appreciation 
of the evidence set forth on paper, would 
stand equally liable to be varied in the 
courts of appeal. The usage in the admiral- 
ty courts— and the same principle, in sub- 
stance, prevails in equity— is to adopt the 
decision of facts made by the tribunal which 
had the witnesses and parties on hearing 
face to face before it, unless some error or 
mistake is plainly manifest See, also, 
Holmes v.. Dodge [Case No. 6,637]; The Apol- 
lo, 9 Wheat. [22 U. SJ 378. I find none in 
this case, and on a careful review of the 
proofs and comparison of them with the 
report, by aid of the acute and critical argu- 
ment of the counsel on both sides, I am 
convinced that the decision of the commis- 
sioner is substantially correct on the facts, 
and ough]t not tobe disturbed. 

The exceptions on both sides, are accord- 
ingly overruled, except as, above allowed, 
and without. costs to, either party. Order ac- 
cordingly. 

[On appeal to the circuit court the decree of 
this court was affirmed. Case No. 11,744.] 
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The RHODE ISLAND. 

18 Ben. 38.] i 

District Court, E. D. New York. Feb., 1875. 

Collision — Long Island Sound — Steamer and 
Tow— Light— Lookout— D amages. 

1. The Rhode Island, a passenger steamer, 
hound westwaid to New York through Long 
Island Sound in the night, met a tug, bound to 
the eastward, towing two barges, one astern of 
the other, upon hawsers. The O., which was 
the stern boat, was distant about a thousand 
feet from and directly behind the tug. There 
was a bright light upon the O., and the tug had 
proper side lights, and a how and stern light, 
but as to whether one of these was not so dim 
as to prevent its being seen at a proper distance, 
the evidence was conflicting. The night was 
starlight, and vessels without a light could be 
seen at a considerable distance. The vessels 
were approaching each other at an angle, so 
that the tug showed her green light to the 
steamer, and that without change of course the 
first barge was brought directly ahead of the 
steamer. The speed of the tug was about three 
miles an hour, and that of the steamer thir- 
teen or fourteen miles. The tug made no change 
of course or speed.* The steamer held her course 
at full speed till she was close to the first 
barge, when, discovering the barge for the first 
time, the steamer was sheered sharply to port, 
and her engine was stopped and backed, avoid- 
ing that barge, but striking the O., which was 
about twenty-five fathoms behind. Held, -that, 
if the lights on the tug and on the O. were not 
seen from the steamer till too near to avoid the 

i [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 



collision, the steamer, was in fault for not keep- 
ing a careful lookout; and that, if those lights 
were seen as soon as they could be, the steamer 
was in fault for attempting to cross between 
them when so close that no change of her course 
was possible without bringing her in- contact 
with the one on her port bow. 

2. If the light on the tug was dim, it furnished 
no excuse to the steamer, under the circumstan- 
ces. 

3. The steamer was liable for the damages to 
the O. and in such damages might be recov- 
ered a sum necessary " to be expended to re- 
pair injuries -Chat were caused by the collision, 
although the libellant had sold the O. without 
repairing such injuries. 

In admiralty. 

' Beebe, Wilcox & Hobbs, for libellant. 
Dixon & Farnkam, for respondents. 

BENEDICT, District Judge. This is an ac- 
tion hy George W. Teeling to recover damages 
sustained by the barge Isaac C. Ogden, own- 
ed by him, in a collision with the steamboat 
Rhode Island, which occurred in Long Island 
Sound, at a point about a mile east of Cap- 
tain's- Island, between 2 and 3 o'clock on the 
morning of the 23d of October, 1873. 

The Rhode Island, a first-class Sound 
steamer, was bound to New York. The Og- 
den- was a barge bound to the eastward, in 
tow- of the- tug Thomas* Kiley. The tow of 
the 'Kiley consisted of two barges, one astern 
of the other, upon hawsers. The Ogden was 
the stern boat, distant about a thousand feet 
from the Kiley and directly behind her. 
There was a bright light upon the Ogden 
and the tug had a bow and stern light, and 
also proper side lights. 

As to whether one of the vertical lights up- 
on the tug, required by law to be displayed 
by vessels towing, was not so dim as to pre- 
vent its being seen at a proper distance, the 
testimony is conflicting. 

The Sound was calm, and the night was 
starlight, and, although there is some testi- 
mony as to the presence of smoke or mist, 
near the water, the weight of evidence is, 
that vessels without lights could be seen at 
a considerable distance. 

The speed of the tow was about three miles 
an hour, and that of the Rhode Island thir- 
teen or fourteen miles an hour. The courses 
of the Rhode Island and the tow were not 
parallel, but somewhat angling, sufficiently 
so to display the green light of the Kiley to 
the Rhode Island. The vessels were ap- 
proaching so that without change of course 
the middle barge of the tow was brought di- 
rectly ahead of the Rhode Island. 

On the part of the tow, there was no change 
of course or of speed. On the part of the 
Rhode Island, the original course was held 
at full speed, until she was close to the tow, 
and heading directly for the middle boat, 
when, upon discovering for the first time the 
presence of that boat, she sheered sharply 
to port and stopped and reversed her engine. 
It was too late, however, to escape a col- 
lision. The Rhode Island avoided striking 
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the middle boat, but in doing so ran into 
the Ogden, which -was about 25 fathoms be- 
hind, and caused the damage here sued for. 

The answer of the Rhode Island avers that 
the Kiley showed and had set but one light 
on the flagstaff at the stern, and that the 
collision was occasioned by the omission of 
the tug to display proper vertical lights, as 
required by law. The pilot of the Rhode 
Island says that seeing no vertical lights, he 
supposed the lights on the Ogden to be that 
of a vessel bound the other way— that is, to 
the westward; and, while attempting to 
pass between the lights, discovered for the 
first time the vessel between them, when 
he at once sheered. 

In behalf of the Ogden, it is said that the 
tug did display the vertical lights required 
by law; and also, that without vertical lights 
on the tug, there was no difficulty in seeing 
the tow and avoiding collision. After re- 
peated examinations of the evidence adduced 
in support of these theories, I find it impos- 
sible to resist the conclusion that the collision 
in question was caused by the want of a 
careful watch by the Rhode Island, and not 
by a failure on the part of the tug to display 
vertical lights. 

That the man stationed for a lookout on 
the Rhode Island was negligent, cannot be 
disputed. He says himself that when he saw 
the light of the tug she was abreast of the 
Rhode Island. That light he never reported. 
He did not see the light of the Ogden until 
after he had seen and reported the middle 
barge, then directly before him. After pass- 
ing the steamer he saw the middle boat and 
supposed it to be a sail ahead. He says: 
"That was the first object I made after pass- 
ing the steamer, and that I did report" The 
pilot of the Rhode Island is under the im- 
pression that the lookout made no report 
at all, until after the captain of the Rhode 
Island had rushed on deck, having been 
startled by the sudden change of the steam- 
er's wheel. 

It appears, also, from the testimony of the 
lookout, as well as that of the pilot and 
wheelsman, that although the lights of the 
Bolivar, a steamer ahead of them, which 
passed the tow two or three hundred yards 
to the northward and was within hearing 
distance at the time of the collision, were 
visible, no other lights than those supposed 
to be on the Kiley or the Ogden were seen 
from the Rhode Island. It seems clear, there- 
fore, that the lookout on the Rhode Island 
did not do his duty. I gather further from 
the whole testimony that, although the pilot 
and wheelsman of the Rhode Island say they 
saw the Kiley at the distance of a mile, or 
a mile and a half, in truth they were close 
upon the tow before they saw either the light 
on the tug or the light on the Ogden. In 
view of the evidence respecting the weather, 
It is difficult to account in any other way for 
the failure of those in the pilot house of the 
Rhode Island sooner to discover that the Og- 



•den and the tug were moving in the same 
direction, and that both lights were crossing 
the course of the Rhode Island— it being un- 
disputed that both the Ogden and the tug 
displayed lights which were visible at the 
distance of at least a mile to a mile and a 
half. 

If the truth be, as I incline to believe, that, 
owing to the want of a proper lookout and 
perhaps also to confounding the lights of the 
Bolivar and of the Kiley and of the Ogden, 
the presence of the Kiley approaching was 
not discovered until the steamers were near 
each other, then the fault of the Rhode Is- 
land is clear. 

On the other hand, if it be true that the 
lights of the Kiley and Ogden were seen as 
soon as the night would permit, then I think 
the Rhode Island is chargeable with fault 
for attempting to pass between the lights, 
thus shaving so close that no change of 
course was possible without bringing her in 
contact with the light on her port bow. She 
attempted a hazardous manoeuvre without 
any good cause, and having failed to accom- 
plish it must abide the consequence. 

Without, therefore, determining the ques- 
tion whether one of the tug's vertical lights 
was dim—for inasmuch as it is proved by 
the claimants themselves that she had the 
vertical light set, and that both were dis- 
covered by the glass, the only question is 
whether one was too dim to be seen by the 
natural eye at" any considerable distance— 
I conclude that such a failure of one of her 
vertical lights on such a night as this is 
proved to be, if it existed, affords no ground 
to excuse the Rhode Island for not discover- 
ing the Ogden in time to avoid her, but that 
the real cause of the accident was the want 
of a proper lookout, and of careful observa- 
tion from the pilot house of the Rhode Is- 
land. As to the action taken on the libel- 
ant's vessel when the Rhode Island was 
about to strike, it is sufficient to say that 
whatever it was, it could not cast upon the 
libellant any responsibility for the accident. 

The decree must be for the libellant, with 
a reference to ascertain the amount. 

The reference being had, and the commis- 
sioner having made his report, the claimants 
of the Rhode Island filed exceptions to the 
report. 

BENEDICT, District Judge. The only ex- 
ception to the report of the commissioner in 
this case calling for examination, is that re- 
specting the allowance for $253.40 for injuries 
caused by the collision to the libelant's boat 
which have never been repaired. An exam- 
ination of the evidence shows clearly that, 
while some repairs were put upon the vessel, 
they did not include all the injuries caused by 
the collision; and I see no reason to doubt that 
the amount testified to by the witnesses and 
found by the commissioner to represent those 
injuries, is substantially correct This eon- 



[20 Fed. Cas. page 641] 



(Case No. 11,743) RHODE 



elusion is not affected by the fact that the li- 
bellant sold the boat for only Sl'000.00 less 
than he gave for her no long time before the 
collision. The estimate by competent and 
disinterested persons of the amount neces- 
sary to be expended to repair injuries ac- 
tually inspected by them, is more reliable 
evidence of the amount of injuries sustained 
than the evidence here presented as to the 
price given and obtained for the boat. 
* The report must be confirmed. 



Case No. 11,742. 

The RHODE ISLAND. 

[8 Ben. 50.] i 

District Court, S. D. New York. Feb., 1875. 

Shipping — Damage bt Swell from a Steamboat 
—Speed— Costs. 

1. The steamboat Rhode Island, while passing 
through the East river on a regular trip, went 
so near tbe end of the pier at the foot of Grand 
St., Brooklyn, and at such speed, that swells 

- from her wheels broke over a canal boat, lying 
properly moored in the slip, and caused damage 
to her. The owner of the canal boat did not 
notify the owners of the Rhode Island that his 
boat had been damaged or that he made a claim, 
otherwise than by filing his libel against the 
steamboat to recover the damages, and this not 
until more than a month after the occurrence. 
Meld, that, as the occurrence and the damage 
was positively testified to, the libellant was en- 
titled to a decree. 

2. In respect to a demand of such a character, 
prompt notice should be given, and the court 
would mark its disapproval of the libellant's 
course by refusing costs to him, and giving costs 
to the claimants to be deducted from the libel- 
lant's damages. 

[Cited in The Florence P. Hall, 14 Fed. 419.] 

In admiralty. 

O. Frisbie, for libellant. 
Dixon & h'arnum, for claimant 

BENEDICT, District Judge. The libellant, 
Patrick Behan, has produced positive evi- 
dence showing that on the 30th of Dec, 1873, 
the steamboat Rhode Island, upon one of her 
regular trips through the Bast river and 
Sound, when passing in the East river op- 
posite the foot of Grand St, Brooklyn, went 
within a short distance of the ends of the 
Brooklyn piers at a speed exceeding ten knots 
an hour, and thereby created an excessive, 
unusual and dangerous swell, which broke 
over the libellant's boat, then lying properly 
moored in the slip between Grand St. and 
South 5th St, and. caused the damage sued 
for. On the part of the claimants no testi- 
mony is offered to controvert the facts prov-, 
ed by the libellant. Upon the evidence, there- 
fore, I am unable to see how the claim of the 
libellant can be rejected. 

But it appears that no notification or in- 
timation of any claim against the Rhode Is- 
land for damages, or that she had caused in- 

i [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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jury to any boat, was given by the libellant 
otherwise than by the filing of his libel, which 
was over a month after the occurrence. So 
that, inasmuch as it was impossible for those 
on the Rhode Island to know at the time of it 
that any damage . had been suffered by a 
boat in the slip, by reason of the failure of 
the libellant to make known his demand, it 
has been rendered impossible for those in 
charge of the Rhode Island, engaged as they 
are in making daily trips through the Sound, 
to recall the circumstances attending the par- 
ticular passage of the East river on the 30th 
day of December, and of course impossible 
for them to say whether they did or did not 
take the course imputed to them, or to show 
what reasons, if any, arising out of the con- 
dition of craft in the river, determined their 
course at that particular time and place. No 
excuse is offered by the libellant for not at 
once making known the existence of the de- 
mand. 

In respect to a demand of such a character,. 

■ fairness requires that prompt notice be given, 

as otherwise only witnesses selected by the 

libellant can be placed before the court, and 

injustice may be done. 

I therefore feel impelled to mark my dis- 
approval of the libellant's course in omitting 
promptly and before filing his libel to make- 
known his claim, by refusing him costs, and 
directing that the taxable costs of the claim- 
ant be deducted in the decree from the 
amount of his damages when ascertained. 



Case No. 11,743. 

The RHODE ISLAND. 

[1 Blatchf. 363; i 7N.I Leg. Obs. 38.J 

Circuit Court, S. D. New York. Oct Term, 
1848.2 

Collision— Danger — Attempt to Pass— Hell 
Gate. 

1. Where one vessel attempted to pass an- 
other uncter circumstances where it could not be- 
done without imminent danger of a collision,- 
and there was no fault in the latter vessel, and 
a collision ensued: S eld, that the former vessel- 
was liable for the damages done to the latter - 
by the collision. 

[Cited in The Empire State, Case No. 4,475.]" 

2. A vessel that attempts to pass another 
while struggling in Hell Gate, there being no 
fault on the part of the latter, will be responsi- 
ble if a collision occurs. 

[Cited in The Empire State, Case No. 4,475: 
Whitridge v. Dill, 23 How. (64 U. S.) 454; 
The City of Macon, 47 Fed. 925.] 

[Cited in brief in Austin v. New Jersey Steam- 
boat Co., 43 N. Y. 79.] 

3 [New allegations were filed in the circuit 
court in behalf of the appellants, for the pur- 
pose of bringing under consideration ma- 
terial testimony showing bad navigation by 
the propeller, which was supposed not to 



i [Reported by Samuel Blatchford, Esq., and; 
here reprinted by permission.] 

2 [Affirming Case No. 11.745.] 

3 [From 7 N. Y. Leg. Obs. 38.] 
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have been allowed weight in the district 
court, for the reason that the answer was 
held not to he specific enough to admit of its 
application. (See opinion of district court, 
Case No. 11,745.) The collision in question 
took place during daylight, about abreast of 
Hallett's Point, between the Point and Hogs- 
back, and nearer the former than the latter. 
The tide was at its strongest ebb; both boats 
were from New York, bound to the eastward. 
While the Rhode Island was passing Flood 
Rock, the propeller had taken her sheer off 
the Point, about midway across, and was -tak- 
ing a direction to the southward of the Pot, 
with the tide on her larboard and sagging her 
to the southward. The Rhode Island struck 
the tide at Hallett's Point, and was carried 
off to the northward, so as to bring her into 
the propeller a little abaft of midships. As 
soon as the Rhode Island struck the tide, her 
engine was slowed and stopped; and when 
striking the propeller, it was at rest and she 
beginning to straighten in the tide. 

[The case came up on cross appeals. The 
libellants appealing from the decree below, as 
to the disallowance of certain damages, 
(which yet remains open.) The claimants ap- 
pealing generally. For the libellant it was 
contended: (1) That the propeller was in her 
usual course, and being the head boat, was 
not bound to notice a boat coming behind. 
(2) That if there was not room for the Rhode 
Island to pass without requiring the propel- 
ler to do anything, then the Rhode Island had 
no right to pass. (3) If room, then the col- 
lision must have been caused by faulty nav- 
igation of the Rhode Island, for the propel- 
ler did nothing. (4) If the propeller was 
bound to have done something to avoid a 
collision, it was not until the last moment, 
and if then in the hurry of the emergency, 
she omitted doing what might have prevented 
the collision, the omission was caused by the 
improper navigation of the Rhode Island, 
which put her in a position where no suffi- 
cient time was afforded. (5) That the proof 
did not make out a usage for propellers, of 
her power and size, to navigate to the north 
shore, but the reverse. (6) If such usage 
did exist, the Rhode Island saw that the pro- 
peller was departing from it, and was bound 
to have stopped or slowed sooner, to have 
let the propeller go through. (7) That if the 
Rhode Island could not have slowed or stop- 
ped with safety after passing Flood Rock, 
she should have done so before reaching 
there. 

[The following authorities were cited for 
the libellant The Girolamo, 3 Hagg. Adm. 
176; The Protector, 1 W. Rob. Adm. 45; 3 
Kent, Comm. 230, 233; The Neptune, 1 Dod. 
467; The .Tames Watt, 2 W. Rob. Adm. 270; 
Pard. Droit Commer. tome 3, p. 95, § 653; 
Emerig. Ch. 12. 

[The following points were made for the 
Rhode Island: 

[That the court would notice judicially and 
under the proofs, that the passage of Hell 



Gate constituted waters of the United States, 
was a public thoroughfare of a peculiar and 
extraordinary character, and to be navigated 
upon the understanding, that all general rules 
are to give way under its emergencies, and 
wherein mutual accommodation always has 
been the great law. That it was very ques- 
tionable, whether it was within the power 
of the state to prescribe regulations for its 
navigation. That the state law being adapt- 
ed to ordinary river navigation, had no direct" 
application to this passage; yet might be no- 
ticed as suggesting a navigation which con- 
demns the propeller in the broad assertion, 
that she was navigated wholly irrespective 
of the fact, whether she was unnecessarily 
obstrueting the Rhode Island, and "paid no 
attention to her." U. S. v. Jaekson [Case 
No. 15,458]; 1 Rev. St N. Y. (3d Ed.) p. 86. 
That all vessels have the right to use this 
passage by going through. None have the 
right to obstruct it by unnecessarily an- 
choring, or in any other way impeding the 
public the right of passing through. Strout 
v. Foster, 1 How. [42 TJ. S.] 92. That all 
vessels entering upon the navigation of Hell 
Gate are bound to the observance of the 
rule of "mutual accommodation;" that the 
right of the public being to pass through, 
not to stop or obstruct the passing of 
others— any vessel voluntarily coming into 
the Gate, with power inadequate for con- 
tending with the tide, is bound to use extraor- 
dinary care and precaution in the observ- 
ance of the rule. That the libel places the 
right to recover upon the grounds: (1) That 
the propeller was on her usual and lawful 
course. (2) That this course left the Rhode 
Island room to pass her. (3) That the Rhode 
Island had the right to pass through at the 
time she attempted to do so, and had power 
and way enough for the purpose. (4) That 
the collision was caused by the Rhode Is- 
land not using properly the facilities afforded 
her. That on the proofs it appeared, that the 
propeller came into the Gate with power in- 
adequate for passing through, that she was 
"hanging" in the Gate, and although making 
little headway, she was perfectly manageable 
so as to be able with ease and safety to sagg 
from side to side of the passage, and leave 
it open for other steamboats passing through. 
That during similar states of the tide, pro- 
pellers of her power, had navigated in this 
manner until the tide slackened sufficiently 
to enable them to go through. That under 
the proofs it was not pretended that any nav- 
igation of the propeller would have left room 
for the Rhode Island to have passed her, on 
the north or larboard side; but that the nav- 
igation of the propeller towards the south or 
nearer the south than the north shore, did not 
leave room enough for the Rhode Island to 
pass her, on her right or starboard side. That 
the case set up by the libel was not made 
out by the proofs, and inasmuch as the libel 
had conceded the right of the Rhode Island 
to pass, and averred that room had been af- 
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forded, it could not afterwards be set up, that 
the Rhode Island had no right to pass, be- 
■cause there was not room enough, or that she 
was bound to have stopped below and wait- 
■ed, &d. That the decree must be "secundum 
allegata et probata." That it is a well set- 
tled rule of admiralty courts, both in Eng- 
land and this country, that to recover entire 
damages for a collision, it must appear by a 
preponderance of testimony, that the same 
was occasioned without fault on the part of 
the libellant, but through fault on the part 
•of the vessel charged. 

[If it appear that the libelling vessel com- 
mitted a fault, her claim to entire damage 
fails; or if the testimony is equally balanced, 
the libel will be dismissed. The Llgo, 2 Hagg. 
Adm. 360; The Catherine of Dover, Id. 154; 
The Emily [Cases Nos. 4,452, 4,453] (United 
States district and circuit courts of New 
York, on appeal); Hinckley v. The Northum- 
berland, Id. 6,511] (United States district 
■court, 1847); Waring v. Clarke, 5 How. [46 
U. S.] 501. That in a court of common law, 
whenever the evidence discloses fault on the 
part of the plaintiff, suing for damages caus- 
ed by a collision, the plaintiff will be non- 
suited. In admiralty, however, he is permit- 
ted "ex equitate," to proceed further, and if 
able to prove culpable fault on the defend- 
ing vessel an apportionment of the damages 
may be obtained. Thain v. The North Amer- 
ica [Case No. 13,853]; The Bay State [Id. 1,- 
148]; The Monarch, 1 W. Rob. Adm. 26; 
Strout v. Foster, 1 How. [42 U. S.] 92. That 
the clear preponderating weight of evidence 
fixed upon the propeller the fault which caus- 
ed the collision, viz: after having broken her 
sheer, and obtained full and perfect com- 
mand of herself, her helm was deliberately 
ported, so as to bring the tide on her lar- 
board bow, which sagged her towards the 
south, at a time when she knew that the 
Rhode Island was under full headway, had 
passed or was passing Flood Rock, and with- 
in thirty seconds must take a sheer at Hal- 
lett's Point, within the probable scope of 
which those in the propeller admit they knew 
they must bring themselves, if continuing 
their course. It being admitted by the libel- 
lants that they were aware of the approach 
and passing of them by the Rhode Island, 
the ground contended for obviously is, that 
they claim the right to navigate, under the 
circumstances in question, as though the 
Rhode Island had not been in the Gate at all 
—in other words, that the public was bound 
to know the usual course of the Naugatuck, 
and so to navigate Hell Gate, when she was 
in it, as not to require her to do any thing 
towards leaving the passage open, or they to 
keep out of the Gate until she was through. 
That the proofs show that the course assum- 
ed by the propeller when porting her helm, 
tended effectually to close the passage, and 
involves, if the court sustain the grounds as- 
sumed by them, that with half of the chan- 
nel open to them on the north, they yet have 



the right to occupy a portion of the south, 
beyond the line of the middle, and thus 
gradually shut the south passage to boats 
which can only take this passage from the 
necessities incident to, and inseparable from 
the navigation. 

[Taken in connection with the ground con- 
tended for i>y the libellants* counsel in the 
court below, that the propeller was nearly at 
a dead stand still, "hanging in the Gate," 
this claim then rests substantially upon the 
extraordinary assumption, of the right to 
anchor in, and obstruct this notoriously dan- 
gerous and narrow public passage, clearly 
within the principles of the case of Strout v. 
Foster, 1 How. [42 U. SJ 92. That the alle- 
gations of the libel in connexion with the 
proofs show, that with admitted inability to 
pass through, they place themselves upon the 
legal right to have done nothing. That the 
case on the part of the libellants rested upon 
the assumption, that they were required to do 
nothing, and that the Rhode Island was 
bound to do everything, and also to have ex- 
ercised something like prophetic sagacity in 
guarding against the possibility of finding 
the Naugatuck in the Gate, and to anticipate 
that she would port her helm and sagg to- 
wards Hallett's Point, while she, the Rhode 
Island, was between Flood Rock and the 
Point That the clear weight of evidence 
demonstrated that it was in the power of the 
propeller, to have done every thing effectual 
for avoiding the collision. That this could 
have been done with perfect safety and ease 
to herself, and really without any loss of 
time, (if time was an object). That the ne- 
cessity of doing something, was seen by them 
abundantly early for the purpose of acting 
properly. That it also appeared by the 
weight of evidence on both sides, that the 
larger is the most helpless of the two boats, 
and cannot with safety sagg from side to 
side, and is limited to one mode of passing 
through this part of the Gate. That the law 
of Hell Gate, "mutual accommodation," was 
alone compatible with its safe navigation, 
and but for its adoption thousands of col- 
lisions would have occurred, and to shake 
its observance now would be disastrous to 
the public interests, and to life and property. 
That great care and skill were applied in the 
navigation of the Rhode Island. Opinion of 
district court [Case No. 11,745]. And the clear 
weight of the testimony of pilots of steam- 
boats, and competent masters showed that if 
on board they would have navigated her pre- 
cisely as was done. That the usual and prop- 
er course for propellers going through Hell 
Gate, on ebb tide, after striking tide at Hal- 
lett's Point, was on the north side or shore. 
That the Naugatuck at the time of collision 
was not on such usual and proper course, but 
about abreast of Hallett's Point, and had 
edged over nearer to the south than the 
north shore, heading south of Pot Rock, in- 
tending to take, and in a direction to take, 
the south shore inside of Pot Rock. That the 
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invariable and only proper and safe course 
for large steamboats on ebb tide is to pass 
near Flood Rock, and then, turning so as to 
bead the tide, shave Hallett's Point as close 
as possible in a direction to northward of 
Pot Rock. That the Rhode Island, on the oc- 
casion in question, was taking such invaria- 
ble course, and was being successfully navi- 
gated on such course. The master, first and 
second mate, and wheelman being at the 
wheel together engaged in steering the ves- 
sel, and looking out for vessels or other ob- 
structions. That the libellants were estopped 
by their own allegation in the libel, (article 
6,) "that she had room enough and might 
have cleared the Naugatuck, and passed her 
without injury," from imputing any blame 
or fault to the Rhode Island in attempting to 
pass the Naugatuck, especially as it was al- 
leged by the libel, that the attempt was made 
under favorable circumstances, such as "a 
sufficient head of steam, good headway," &c. 
That the Rhode Island was entirely justifia- 
ble in proceeding on her way through the 
Gate. Because, until after passing Flood 
Rock, the Naugatuck appeared to be (as she 
was supposed to be by those on the Rhode 
Island) in the usual course of propellers, go- 
ing through on the north side. That the 
Rhode Island had a right to calculate upon 
her taking such course, from the known cus- 
tom of propellers, and further, that when the 
Naugatuck found the steamboat approaching 
her, those on board of her knowing the 
course of steamboats, would so direct their 
boat as to allow the Rhode Island to pass on 
the only side proper for her to pass. 

[From the evidence, no prudent or discreet 
master of steamboat would, under the cir- 
cumstances, have felt himself bound to con- 
sider the Naugatuck an obstruction or ob- 
stacle in the way, nor would he have appre- 
hended a collision with her until after he had 
struck the tide at Hallett's Point. That after 
having passed Flood Rock, and when be- 
tween that and Hallett's Point, it was first 
discovered that propeller was sagging to 
southward, the navigation adopted on board 
the Rhode Island was such as a skilful and 
competent master would have pursued. That 
she went as close to Hallett's Point as she 
had ever been, and "closer than it is consid- 
ered safe to navigate with boats of her size." 
To have attempted passing to northward of 
Naugatuck would have involved such immi- 
nent danger to Rhode Island as only to be 
ventured in the last extremity;— to have 
turned round, would have been at that time 
and in her then position, a most dangerous 
experiment, and 'would have, in addition in- 
volved the danger of a collision. To stop or 
slow the boat before striking the tide, would, 
according to the weight of testimony, have 
been an experiment never resorted to, and 
of a most doubtful and dangerous character. 
That it was established by their own wit- 
nesses, that the Naugatuck was under per- 
fect command, so far as to be able to alter 



i her course, to the north or south, at pleasure; 
that she had broken her sheer after striking 
the tide, and that nothing but the will of 
those on board of her prevented her from 
sagging to northward and leaving the passage 
open to the Rhode Island. That the Rhode 
Island claimed only the right to pass through 
Hell Gate in common with other vessels; but 
that right of passage, owing to the difiicultles 
of the navigation, must be exercised, as is 
notorious to all, in a particular manner, or it 
does not exist; and the strait is effectually 
barred and closed to her and other vessels of 
her class. That those navigating the Nauga- 
tuck, if possessing the competent skill, were 
bound to know that there was but one course 
for the Rhode Island to take in passing; and 
if they have the right to sagg over to the 
south at the time and in the manner it was 
attempted, with their propeller at a stand 
still, or nearly so, on. the ground that they 
had a right to navigate as they pleased, ir- 
respective of other vessels; it amounted to 
claiming the right of stopping the passage of 
boats of the class of the Rhode Island, for 
so long a space as the Naugatuck's want of 
power might make her stationary in the tide 
way. That this right was denied; and on the 
contrary it was submitted that, where a 
vessel from defect of power is liable to be 
brought to a stand still, in a dangerous and 
narrow passage, so as to impair, hinder or ob- 
struct the right of passage enjoyed by other 
vessels in common with herself, the burthen 
is imposed of exercising special care and 
vigilance in avoiding other vessels following 
her, and that when, as in this case, a course 
is open to her, which is usually adopted by 
vessels of her class, and by which all danger 
is avoided, she is bound to take such usual 
course. That the libellants allege that they 
were bound to do nothing, and do not set 
up in their libel that they did anything. 
They moreover prove on the hearing that 
they apprehended a collision some time be- 
fore it took place. Yet under these circum- 
stances refusing to do anything till it was too 
late to aid the other in avoiding them, and 
standing upon what they imagined to be their 
strict legal rights, at such a time and place, 

•they actually invited a collision.] 3 

Francis B. Cutting and Edward H. Owen, 
for libellants. 

Washington Q. Morton and Alexander 
Hamilton, Jr., for claimants. 

NELSON, Circuit Justice. This is a libel 
against the steamboat Rhode Island for dam- 
ages done to the propeller Naugatuck by a 
collision between the two vessels, which oc- 
curred in Hell Gate on the 28th of October, 
1846, between four and five o'clock p. m. 

The preponderance of the testimony is that 
the Rhode Island was in fault in attempting^ 
to pass the Naugatuck in the Gate, consid- 
ering the position of the latter at the time 



a [From 7 N. Y. Leg. Obs. 38.] 
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and the course she was pursuing througn 
that narrow and dangerous passage. Not- 
withstanding some evidence to the contrary, 
the weight of it is not to be mistaken, that 
the Naugatuck was in her usual course, and 
not only so, but as nearly as practicable in 
the usual course taken by vessels of her size 
and power in passing the Gate, that is, head- 
ing towards the Pot. • Some pass south of it 
and some north. In this instance, the Nau- 
gatuck was heading a little to the south of 
it, and intended, apparently, to take that 
course. But it makes no difference which side 
of it she intended to pass. She had just 
straightened up in the stream after a rank 
sheer on encountering the force of the ebb 
tide in doubling Hallett's Point, and was in 
about the middle of the channel. Under, the 
circumstances, the Rhode Island was clearly in 
the wrong in attempting to pass her, as, upon 
all the evidence, it could not be done without 
imminent danger of a collision. The proof 
shows that the Rhode Island, in doubling 
Hallett's Point in the then state of the tide, 
always sheers to about the middle of the 
channel between that Point and the Hog's 
Back, which would, of necessity, or at least in 
all probability, produce the disaster that actu- 
ally happened. 

The pretence set up for exposing the Nauga- 
tuck to this peril is, that to have slowed or 
stopped the Rhode Island after she had 
passed Flood Rock would have greatly endan- 
gered her safety and the lives of her passen- 
gers. If this be admitted, the answer is, that 
she was brought into the dilemma through 
her own fault. She saw the Naugatuck in 
season to have avoided the difficulty, and, 
not having avoided it, she must be subjected 
to all the consequences that followed. 

Indeed, upon the evidence, I should feel 
bound to hold any vessel responsible for a 
collision that occurs in her attempt to pass 
another while struggling in that dangerous 
strait, there being no fault on the part of the 
latter. Decree affirmed. 

[NOTE. The cause again came before the 
district court on exceptions to the commission- 
er's report made in conformity with the orde"r 
of the court in Case No. 11,745. The excep- 
tions were overruled, except as to the award 
of compensation. Id. 11,740a. An appeal was 
then taken to the circuit court, where the de- 
cree of the district court was affirmed. Id. 11,- 
744.] 

Case No. 11,744. 

The RHODE ISLAND. 

[2 Blalchf. 113; x Abb. Adm. 106, note.] 

Circuit Court, S. D. New York. Oct, 1849.2 

Collision— Damages — Delay— Interest as Com- 
pensation. 
1. Whether a hhellant, in admiralty, is en- 
titled to damages, in a case of collision, for the 

i [Reported by Samuel Blatchford, Esq., and 
nere reprinted by permission.] 
2 [Affirming Case No. 11,740a.] 



delay and loss of trips while his vessel is un- 
dergoing the necessary repairs, quaere. 

[Cited in The Margaret J. Sanford, 37 Fed. 
152.1 

2. There is no settled rule as to whether any- 
thing should be allowed, or as to the measure by 
which the allowance, if any, should be deter- 
mined. 

[Cited in Munch v. The Sucker State, Case 
No. 9,921; The Margaret J. Sanford, 37 
Fed. 151.] 

3. In a case where no vessel was hired to 
supply the place of the libellant's vessel, and 
the district court allowed to the libellant inter- 
est, at the rate of six per cent, per annum, upon 
the value of. his vessel before the collision, for 
the interval after the collision until she was 
repaired and fitted to resume her trips, the al- 
lowance was upheld against an appeal by both 
parties, not as being founded on any establish- 
ed principle, but as being just in the particular 
case and as high a measure of damages as was 
warranted. 

[Cited in New Haven Steamboat Co. v. The 
Mayor, 36 H-ed. 718; La Champagne, 53 
Fed. 400.] 

[Appeal from, the district court of the 
United States for the Southern district of 
New York.] • 

A libel in rem was filed in the district court 
against the steamboat Rhode Island, to re- 
cover for damage done to a propeller by a 
collision. The court decreed in favor of the 
libellant, and ordered a reference to a com- 
missioner to ascertain -the damages. [Case 
No. 11,745.] The commissioner included in 
the award of compensation the sum of twenty 
dollars a day for each day after the collision, 
until the damaged vessel was repaired and 
fitted to resume her place in the line in which 
she was running, as being an amount which, 
according to the evidence, would have en- 
abled her owner to supply her place with a 
vessel to perform her trips during such inter- 
val. No vessel was hired to supply her place. 
On exception, the district court set aside that 
allowance, and sent the report back to the 
commissioner, with a direction to ascertain 
the value of the damaged vessel before the 
collision, and to allow upon that amount, as 
capital invested in her, interest at the rate 
of six per cent per annum for such interval 
instead of the former allowance. [Case No. 
11,740a.] A decree having been entered up- ' 
on that basis in the district court, both par- 
ties appealed to this court 

Francis B. Cutting and Edward H. Owen, 
for libellants. 

Washington'Q. Morton and Alexander Ham- 
ilton, Jr., for claimants. 



NELSON, Circuit Justice. The principal 
question in this case is, whether a libellant 
is entitled to damages, in a case of collision, 
for the delay and loss of trips while his ves- 
sel is undergoing the necessary repairs. I 
do not understand the direction given to the 
commissioner by the court below, as intended 
to be laid down as a general rule to govern 
all cases of the kind, but as an approximation 
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to an indemnity in the particular case, tinder 
its peculiar circumstances. It was an allow- 
ance for a supposed or apparent loss, inci- 
dent to the damage done by the collision, in 
regard to which no settled rule can be found; 
opinions being conflicting whether any thing 
should be allowed, and, if any thing, by what 
measure the allowance should be determined. 
The difficulty is intrinsic, arising out of the 
nature of the loss: as its precise amount, or 
even a reasonable approximation to it, can- 
not be ascertained by the application of any 
known or fixed rule. On this ground, the 
damage was denied altogether in an analo- 
gous case in the supreme court of New York. 
Blanchard v. Ely, 21 Wend. 342. That some 
loss enters into the general damage to the 
vessel, on account of the time necessarily 
consumed in making repairs upon her, is ob- 
vious enough; and that loss results directly 
from' the injury. But the difficulty lies in 
finding any rule by which to ascertain the 
amount with the certainty required by law; 
it being contingent and speculative, and de- 
pending upon the profits of the business in 
which the vessel is engaged. 

If, in this case, the owners of the injured 
vessel had hired another one of the kind, for 
a reasonable compensation, to supply her 
place while she was undergoing repairs, there 
might be something tangible in the amount 
thus actually paid for the purpose of contin- 
uing the business. I do not say that the al- 
lowance would then be free from difficulty, 
or that it could be brought within any fixed 
rule of law. All I mean to say is, that there 
would then be less embarrassment in the al- 
lowance than there is in the case before me, 
where the party did not see fit to assume the 
risk and responsibility of a substitute. The 
character and profits of the business were, 
doubtless, the grounds upon which the own- 
ers of the injured vessel were to determine 
whether it was expedient for them to go to 
the expense and trouble of procuring another 
vessel. If they had chosen to do so, the risk 
of profit or loss therefrom would, perhaps, 
have been one which they would have had 
a right to assume. And, in such a ease, as 
the expense of procuring the new vessel 
would have been occasioned by the collision, 
there would have seemed to be some propri- 
ety in allowing it as an item of damages. 
But these considerations do not enter into the 
case when no substitute has been procured. 

I do not intend, however, to determine how 
far the court would feel itself justified, where 
another vessel had been actually employed, 
in allowing the sum paid for her hire. There 
are difficulties attending the question, which 
should lead to caution and hesitation in the 
adoption of that sum as the measure of com- 
pensation. The inquiry might arise, for in- 
stance, in a ease where another vessel was 
not procured, whether it was practicable to 
procure one; for, if it wis not, after a fair 
endeavor, an allowance upon the basis of the 
sum necessary to procure one, would seem to 



be as reasonable as the allowance of the sum 
actually paid where one had been in fact ob- 
tained. 

Upon the whole, I am not inclined to inter- 
fere with the allowance as made; not be- 
cause I think it founded upon any established 
principle, but because it is just enough in 
itself, and I have not been able to find any 
principle that would justify the adoption of 
a higher measure of damages in the case 
Decree affirmed. 



Case No. 11,745. 

The RHODE ISLAND. 

[Olc. 505; i 6 N. T. Leg. Obs. 12.] 

District Court, S. D. New York. July, 1847.2 

Collision — Burden op Proof — Attempt to Pass 

— Privilege of Leading Vessel— Hell Gate 

— Damages— Practice— Decree. 

1. A decree must be in consonance with the 
pleadings and proofs in the cause, and evidence 
outside the allegations made by either party can- 
not be regarded in support of his charge or de- 
fence. 

[Cited in Cobb v. Howard, Case No. 2,925; 
The Morton, Id. 9,864; The Maryland, 19 
Fed. 557.1 

2. In eases of tort, if the injury complained 
of is admitted by the answer, the burthen of 
proof is cast upon the defence to show affirma- 
tively the matters of justification or defence set 
up. 

3. When two steamboats are running in the 
same direction, the leading one is entitled to 
hold her course, and the one pursuing must at 
her peril select one safe to herself if she makes 
an attempt to pass. 

[Cited in Whitridge v. Dill, 23 How. (64 U. 
S.) 454: The Charles Morgan, 6 Fed. 914; 
The Commodore Jones. 25 Fed. 509; The 
Jesse Spaulding, 50 Fed. 585.] 

4. One steamboat cannot approach another, 
within a distance of twenty yards, in an attempt 
to run by. 

[Cited in Vandewater v. Westervelt, Case No. 
16,846a.] 

5. The leading boat must, however, so use her 
privilege as not intentionally to thwart or pre- 
vent the one in the rear from using her superior 
speed; but is not bound by law to accommodate 
her by moving to either side to give her more 
ample room. 

[Cited in The City of Macon, 47 Fed. 925.] 

6. This rule equally apolies to the narrow and 
dangerous passage in Hell Gate. The stern 
boat cannot compel the forward one there to 
make place for her, but must avoid going into 
the Gate, or must slack or stop her speed, if she 
is likely to endanger the one ahead. 

7. The direct damages occasioned by a colli- 
sion, and also reasonable demurrage for a period 
necessary to reinstate the injured vessel, will be 
charged upon the colliding vessel in fault, 

This was an action instituted for the re- 
covery of damages caused by a collision. 
The libellants allege that they are a corpo- 
ration duly created by the laws of Connecti- 
cut, under the name of the "Naugatuck 
Transportation Company;" that they were the 

i [Reported by Edward R. Olcott, Esq.] 
2 [Affirmed in Case No. 11,743.] 
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owners and proprietors of the steam propel- 
ler Naugatuck, running between the port of 
Derby, in Connecticut, and the port of New- 
York; that on the 28th day of October, 1846, 
the said propeller left the port of New-York, 
bound on her usual route through Hell Gate, 
Long Island Sound, for the port of Derby 
aforesaid; that she was then tight, strong 
and sound, and well manned and appointed. 
That while he was passing through the said 
Hell Gate, and had just turned a certain 
point therein, called Hallett's Point, the 
steamboat Rhode Island, on her voyage from 
New-York to Stonington, came up after the 
said Naugatuck, and with great force ran in- 
to the said propeller, doing her great dam- 
age, and endangering the lives of her pas- 
sengers; that the said Rhode Island contin- 
ued foul of the propeller for some time, un- 
til she backed off from her and passed on; 
that the said propeller is a boat of small 
power and slow rate of speed compared with 
the Rhode Island; that at the time she was 
run a-foul of as alleged, she was in the pas- 
sage or course she was accustomed to take, 
and where she had a right to be; that the 
current was then setting against her, and 
was very strong, and she was laboring to 
make headway against the same. They fur- 
ther allege that the collision occurred from 
the negligence and inattention of the Rhode 
Island; that after she was so struck, her en- 
gine became powerless, and she was thereby 
wholly unmanageable, and at the mercy of 
the wind and tide, drifting among the rocks 
of Hell Gate until temporary sail could be, 
set, and she was worked to Astoria ferry, 
where she remained until she was towed 
back to New-York; that she was put to the 
expense of being towed back to New-York, 
of chartering a sloop to take her cargo to 
Derby, of repairs, &c, all amounting to be- 
tween forty-five hundred and five thousand 
dollars; that they have applied to the own- 
ers of the Rhode Island for remuneration, 
who reply that they are not liable. Where- 
fore they pray for a decree, &c, &c. 

The claimants answering, say, that they 
are a corporation created under a law of 
New-Jersey, and owners of the Rhode Island; 
they deny that the Naugatuck was in every 
respect fit for the voyage she had under- 
taken, and they aver that it was owing to the 
unskilful and bad management of those in 
charge of the Naugatuck that the collision 
took place; they admit that the Rhode Is- 
land came up with the Naugatuck as she was 
passing' through Hell Gate, near Hallett's 
Point, and that the Rhode Island came with 
considerable violence in collision with her, 
whereby the stem of the Rhode Island was 
wrenched off, and she suffered considerable 
damage. They admit that the Naugatuck is 
a vessel of small power; they aver that un- 
der the circumstances and the difficulties of 
the navigation, she was bound to use ex- 
traordinary care and precaution in noticing 
the approach of, and giving room to vessels 
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of the size of the Rhode Island, and that li- 
belants are bound to prove such care at the 
time of the collision. They admit that at 
the time of the collision the Naugatuck was 
nearer the south than the north shore, and 
that the current was setting, against her, 
and was very strong; that she was laboring 
to make headway against the same. The 
claimants aver that her said position nearer 
the south than the north shore had been 
gained by an improper change in her course, 
tending to throw her in the way of and 
across the track of the Rhode Island; they 
deny that the Naugatuck, immediately before 
the collision, was in her usual or proper 
course, or which she had a right to take, or 
that was proper for boats of her class. 
They admit that the Rhode Island is a boat 
of sufficient power to be governed and direct- 
ed in difficult navigation, and that there was 
room enough for her to have passed the 
Naugatuck without a collision, had the Nau- 
gatuck been steered in a proper manner, but 
that she was so badly navigated that the 
space for passing was obstructed and filled 
up. 

They further allege, that arriving at Hal- 
lett's Point about twenty minutes before six, 
the persons engaged in the navigation of the 
Rhode Island were upon the look-out for oth- 
er vessels and for obstructions; that the 
master, two pilots and wheelsman were con- 
stantly in the wheelhouse from the time of 
leaving the wharf until after the collision, 
and that they discovered the Naugatuck 
ahead of them, abreast of the Hell Gate 
ferry, the Rhode Island at that time being off 
Ravenswood, about half way the length of 
Blackwell's Island, in the channel between 
that island and Long Island shore; that the 
persons engaged as aforesaid on the look-out, 
in passing near Hallett's Cove, lost sight for a 
short time of the Naugatuck,. the turpentine 
works on the shore, near Hell Gate, being 
brought between the Naugatuck and the 
Rhode Island; and that when the Rhode Is- 
land was abreast of the ferry, those engaged 
in navigating her again saw the Naugatuck, 
about midway of the Gate, between Hallett's 
Point and the rock called Hog's Back, the 
said Naugatuck heading at the time the 
course for vessels passing through the Gate; 
that the said Rhode Island, as is the prac- 
tice in boats of her size and length, soon aft- 
er passing Hell Gate ferry, began to alter 
her course and commenced sheering round so 
as to pass as close as possible to the point or 
turn called Hallett's Point, where the tide sets 
with great force towards the rocks on the op- 
posite of the channel; that as they found the 
Naugatuck was moving very slow, occupying 
a position about midway of the Gate, so that 
it would be impossible for the Rhode Island 
to pass round to the northward or larboard 
side of her without imminent danger of be- 
ing forced upon the rocks on that side, they 
determined as the only safe course for both 
vessels, to pass on the starboard side of said 
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Naugatuck; that notwithstanding all the ef- 
forts of four men at the wheel when the 
Rhode Island struck the current off Hallett's 
Point, its force was such, that she was car- 
ried off a considerable distance towards the 
opposite shore, the helm being all the time 
hard-a-port, and kept there. That the Nauga- 
tuck was then seen to alter her course, steer- 
ing more across the current and to the south- 
ward; that in so doing the Naugatuck was 
brought in a direction tending directly across 
the track which the Rhode Island was taking 
in order to avoid the Naugatuck, and such 
movement rendered it impossible for the 
Rhode Island to do anything to prevent the 
collision. 

They further allege, that when the master 
of the Rhode Island saw that a collision must 
take place, he promptly rung the bell to slow 
and stop her engine, and that when the boats 
<ame together the engine of the Rhode Island 
was at rest; that the collision took place with 
considerable violence, the Naugatuck bearing 
upon and across the bow of the Rhode Is- 
land so as to cause the boats to come in con- 
tact with the bow of the Rhode Island a 
little abaft of amidship of the Naugatuck; 
that they continued foul of each other four or 
five minutes, the Naugatuck's engine at work 
all the time, and the engine of the Rhode 
Island being kept working slowly by hand 
with a view of keeping the boats together, 
and rendering any assistance, if necessary, 
for the safety of those on board the Nauga- 
tuck, when the engine of the Rhode Island 
was backed two or three times so as to clear 
the boats, and she then went ahead on her 
way to Stonington, considerably injured by 
the collision. 

They further allege, that the attempt of the 
Naugatuck to cross to the southern shore, as 
above stated, was improper and unnecessary, 
and evinced gross ignorance and bad naviga- 
tion; that it was in the power of the Nauga- 
tuck to have prevented the injury; that she 
might have continued on her course without 
diverging as aforesaid, until the Rhode Island 
had passed, and it was her duty to have 
done so; that her culpable conduct occasioned 
the collision; or that if the collision was not 
the result of unavoidable accident, it was to 
be imputed to the heedlessness, bad manage- 
ment and want of skill of those navigating 
the Naugatuck. 

They pray that the libel be dismissed with 
costs. 

F. B. Cutting and E. H. Owen, for Iibellant. 
A. Hamilton and W. Q. Morton, for claim- 
ant. 

BETTS, District Judge. This case is pre- 
sented to the court on very clear and forci- 
ble arguments by the respective counsel, 
and by a methodical preparation and digest 
of the proofs, whieh has most serviceably re- 
lieved the labors of the court in the exami- 
nation of the points in controversy. The 
conclusion to which my mind is brought, on 



a careful study of the ease, will, however, 
render it unnecessary to notice several par- 
ticulars to whieh the testimony on both 
sides had reference, or to discuss all the 
legal propositions debated between the coun- 
sel. 

A cardinal principle in admiralty proceed- 
ings is, that proofs cannot avail a party fur- 
ther than they are in correspondence with 
the allegations of his pleadings, and that 
the decree of the court must be in conso- 
nance with the pleadings and proofs. Wood, 
Civ. Law, 377; [The Hoppet v. U. S.] 7 
Craneh [11 U. SJ 389; Treadwell v. Joseph 
[Case No. 14,157; Jenks v. Lewis [Id. 7,280]; 
The Wm. Harris [Id. 17,695]. Whatever may 
be the case then upon the evidence on the 
one side or the other, the judgment of the 
court must be restrained and guided by the 
allegations in issue: and if they are insuffi- 
cient to maintain the right of either party 
as established by the proofs, or the two 
stand in conflict, an amendment must be 
obtained, or the court will be compelled to 
pronounce its decision secundum allegata et 
probata, disregarding all evidence not 
brought within the fair and reasonable scope 
of the pleadings. 

Another rule having important application 
to the present controversy is, that in cases 
of tort, when the party prosecuted admits 
the injury complained of, but sets up justi- 
ficatory or excusatory matters, he takes upon 
himself the burden of proving affirmatively 
the excuse as he alleges it. Treadwell v. Jo- 
seph Tsupra]. 

The feature distinguishing this case from 
collisions usually the subject of litigation, is, 
that both vessels propelled by steam, were 
going in the same direction. The collision 
occurred in Hell Gate, in the most confined 
and difficult part of that dangerous passage, 
where the boat prosecuted would be com- 
pelled to confine herself to a very narrow 
track, in making head against the tide, then 
running ebb with great force. There was 
scarcely space to permit her exercising the 
precaution always laid upon one steamboat 
endeavoring to pass another, to keep off at 
a distance sufficient to obviate all danger of 
striking. 

The statute law of this state imposes a 
penalty of $250 on every steamboat so navi- 
gated as to approach or pass another ahead 
of it, going in the "same direction, within 
the distance of twenty yards. 1 Rev. St. 
p. 682, § 7. The Rhode Island, in this case, 
rightfully or from unavoidable necessity, 
went into the Gate and beyond Hallett's 
Point; it is most probable upon the proofs, 
that she could not have been navigated a 
distance of twenty yards either side of the 
Naugatuck, without imminent danger of be- 
ing thrown upon the Hog's Back on one side, 
or the Pot Rock on the other. Very little 
over 100 feet would be left between her and 
those rocks, and the hazard of a slight valu- 
ation in her course in stemming a rapid cur- 
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rent, or failing to answer her helm promptly, 
would make it. imperative to crowd her as 
near to the centre of the passage as prac- 
ticable, and as close to the boat ahead as 
she could be run. Should she sheer in either 
direction in passing a boat at that point, and 
not be controlled almost instantaneously, she 
would incur extreme hazard of being pre- 
cipitated upon the rocks closing on each side 
this contracted and perilous strait, especial- 
ly if compelled to diverge more than the 
width of a boat from midway the pass. In- 
deed the defence, in a good measure, is 
placed upon the assumption that the Nauga- 
tuck was overtaken by the Rhode Island at 
a point, when it was impossible, by any 
movement or exertion within the power of 
the Rhode Island, to pass her without en- 
counter. The collision having then occurred 
by the act of the Rhode Island, either in 
running against the Naugatuck, or being so 
placed that the Naugatuck was inevitably 
driven upon her, the answer undertakes to 
show that the event was without fault on 
the part of the Rhode Island, and is ascrib- 
able to the negligence, want of skill or 
blameable conduct of the Naugatuck. To 
this end, after replying specifically to the 
allegations of the libel by direct or qualified 
denials or admissions, the answer proceeds 
to set forth affirmatively the facts of the 
case constituting the defence which the 
claimants intend to maintain. The specific 
issues so far admit the libellant's right of 
action as to impose on the claimants the 
necessity of avoiding it by establishing the 
excuses pleaded in the answer. 

s [The case made by the claimants is spread 
out in articles 13, 14, 15, 16, 17, IS, 19, 20, 21 
and 22 of the answer. After some introduc- 
tory statements in respect to the manage- 
ment o£ the Rhode Island, it is asserted in 
articles 16 and 17, that the master pilots and 
mariners engaged on the look-out on board 
the Rhode Island, when she was abreast of 
the ferry, saw the Naugatuck about midway 
of the Gate, between Hallett's Point and the 
Hog's Back Rock, heading the course for ves- 
sels passing through the Gate, moving very 
slowly and in a position where it would be 
impossible for the Rhode Island to pass round 
to the northward or larboard side of her, 
without imminent danger of being swept or 
forced upon the rocks on that side, and they 
determined to pass on the starboard side, to 
the southward of her; and, in respect to this 
particular position of the Naugatuck, the an- 
swer (article 23) avers the Naugatuck might 
have prevented the collision by continuing on 
her then course without diverging, as it was 
her duty to have done. The answer then as- 
serts (articles 6, 17 and 18) that the Rhode 
Island, in hugging close to Hallett's Point, 
for the purpose of avoiding the Naugatuck, 
and passing on her starboard side, struck the 
force of the current and was carried off a 

s [From 6 N. Y. Leg. Obs. 12.] 
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considerable distance towards the opposite 
shore; and, just as she struck the true tide, 
the Naugatuck altered her course, steering 
more across the current, or to the southward, 
and, in so doing, was brought in a direction 
tending directly across the track or course 
the Rhode Island was taking, which move- 
ment rendered it impossible for the Rhode 
Island to do anything effectually to avoid a 
collision. In article 19 it is alleged that the 
master of the Rhode Island, seeing that a col- 
lision would take place by the change of the 
course of the Naugatuck, promptly stopped 
the engine of his boat, and when the boats 
came together, the engine was at rest. The 
collision was with considerable violence, the 
Naugatuck bearing upon and across the bow 
of the Rhode Island, and in contact with it a 
little abaft of midships of the Naugatuck. 
The answer further proceeds to charge what 
was incumbent on the Naugatuck to have 
done, and what she had power to do, under 
the circumstances, in prevention of the colli- 
sion, and asserts (article 22) that she would 
have completely prevented it, by continuing 
on her course without diverging until the 
Rhode Island had passed; and that her helm 
might have been slightly starboarded, and 
sufficient room afforded the Rhode Island for 
passing her, but, in opposition to so doing, her 
course was so changed and altered, through 
unskilfulness and bad management, as to 
bring her towards and upon the Rhode Is- 
land, whereby the space which had existed 
for passing with entire safety was obstructed 
and occupied by the Naugatuck.] » 

The answer throughout in its allegations, in 
reply to the charges of the libel and its af- 
firmative averments, takes the ground that 
the fault of the collision was upon the Nau- 
gatuck, in omitting in two particulars to do 
what was incumbent on her to have done 
under the circumstances; first, to have edged 
up along the northerly side of the passage, 
thus opening it broadly to the boat in her 
rear; or, secondly, to have held her course 
in the middle of the stream, as she had it, 
when the Rhode Island struck the true tide 
or current; and furthermore in adopting the 
unjustifiable and dangerous movement of 
running across the bow of the Rhode Island, 
after the latter had approached so near that 
it had become impossible then to extricate 
her from the consequences of that improper 
movement. 

"Whatever judgments the various witnesses 
produced by the claimants may have ex- 
pressed respecting the position and move- 
ments of the Naugatuck, and in derogation 
of her proper navigation, anterior to the time 
the Rhode Island was thrown off from Hal- 
lett's Point by the current, and struck the 
true tide, cannot avail the defenee further 
than they eomport with the allegations of 
the answer. It is the case made by the an- 
swer which the libellants are called to corn- 
s' [From C N. T. Leg. Obs. 12.] ■ 
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bat, and not that which may be presented 
by the proofs when variant from or out 
of that stated in the pleadings. The claim- 
ants must accordingly justify the conduct of 
the Rhode Island, in view of the position 
and actings of the Naugatuck as admitted 
and averred by the answer. She is by it placed 
about midway of the Gate, between Hallett's 
Point and the Hog's Back, moving very 
slowly, and heading the course for vessels 
passing through the Gate. This position and 
course of the Naugatuck she could right- 
fully maintain, and the Rhode Island had 
no privilege or power to compel her to 
change either, or to interfere with her in 
them. 

The law will not justify a- vessel ahead 
varying her course or taking measures not 
indispensable to her own safety, to check 
or embarrass another vessel attempting to 
pass her. The waterway is alike common 
to. both. But most clearly in reason, as well 
as upon principles of fixed law, the pursuing 
boat had only the privilege of such water- 
way as is not occupied by the leading one. 
That path is closed to her, and the penalty 
denounced by the state law for so infringing 
upon it as to menace danger to the boat 
occupying it, is only giving precision to the 
general principles of maritime law, by fix- 
ing the neares't allowable point of approach, 
and settling the consequences of a viola- 
tion of the rule. 1 Rev. St. p. 682, § 7; 
Pard. Droit Com. § 653. The approaching 
vessel, when she has command of her move- 
ments, takes upon herself the peril of deter- 
mining whether a safe passage remains for 
her beside the one preceding her, and must 
bear the consequences of misjudgment in 
that respect. The law extends no immunity 
to the one possessing the greater speed, and 
so far from encouraging the exercise of that 
faculty to its utmost, cautiously warns and 
checks vessels propelled by steam against an 
improvident employment of speed so as to 
involve danger to others being stationary or 
moving with less. Bulloch v. The Lamar 
[Case No. 2,129]; The Rose, 2 W. Rob. Adm. 
1. Undoubtedly circumstances may occur, 
in which the leading vessel is bound to make 
way for the one pursuing her; such as two 
sailing vessels, under a gale of wind, in a 
narrow passage, and the rear one running 
up with most velocity, it would be the duty 
of the one ahead to give way so far as she 
could consistently with her own safety, in 
order to prevent disaster from the unman- 
ageable condition of the other. So far as a 
predicament of that character has been no- 
ticed by the courts, it seems to be held, that 
both vessels running free, it is the duty of 
the leading one to give way, and for the 
one in pursuit to pass under her stern. 
Marsh v. Blythe, 1 MeCord, 360. 

If those considerations amount to a mari- 
time rule, the claimants in this case would 
not be benefited by it; for upon their allega- 
tions, the Naugatuck was attempting the 



manoeuvre of keeping away, so as to bring 
the Rhode Island under her stern, and the 
Rhode Island adopted the course counter- 
acting that effort. But in my judgment, 
steamboats, having the power to slack their 
speed, and keep back from a vessel moving 
ahead with less velocity, are not entitled to 
exact from the other any thing more than 
to hold her own course, or not to select and 
keep one calculated to thwart and impede 
efforts of the one approaching to pass, when 
another course, equally safe and convenient, 
is open to her. 

I think, moreover, that the claimants hav- 
ing a full knowledge (admitted by their an- 
swer) of the position and course of the Nauga- 
tuck before making the attempt to pass her, 
are chargeable with the consequences of the 
movement, unless they have shown that move- 
ment had become inevitable, from no fault 
imputable to them, and consequently that the 
injury was unavoidable, or that the Nauga- 
tuck suddenly deviated from her course and 
threw herself across their track. If there 
was real danger to the Rhode Island in tak- 
ing a course nearer the Hog's Back than the 
middle of the passage, she had no right to 
force that risk or danger on the Naugatuck, 
for her own ease or safety; for no testimony 
has made it clear that a small boat, with 
merely sufficient power to hold her way 
against the ebb, though steering with great- 
er ease, could edge the rocks or veer about 
between them, by taking the tide on one bow 
and the other, with more security than a 
large one, having also in aid, on an emergen- 
cy, steam force enough to drive her with high 
speed through an opposing tide. 

The Rhode Island was unquestionably nav- 
igated skilfully and properly, on the assump- 
tion that there was room for her to pass the 
Naugatuck to the starboard side. She made 
her turn at the proper place to head the tide, 
and doubled Hallett's Point with great judg- 
ment and skill; but notwithstanding the 
strong asseveration of one of her pilots, and 
the opinion of other experts upon the facts 
stated, that she had no course safe for her- 
self and passengers, after arriving at Flat 
Rock, but to press on to leeward of the Nau- 
gatuck, whatever peril such movement might 
bring to the latter, and to keep ahead with 
full power of steam, there is, in my judg- 
ment, a decided preponderance of evidence 
against those opinions, and it stands proved 
beyond all fair question, that her speed might 
have been slacked to the degree that only 
enough should be used to hold her against the 
tide; or that she might have been stopped 
and even anchored, or if imperatively neces- 
sary, she might have been brought round in- 
to the ship channel and headed back towards 
New- York, without advancing to the place 
where the Naugatuck was moving. Nor is it 
made by any means clear upon the rroofs, 
that the Rhode Island herself would incur a 
less danger in running head on to an object 
moving in the middle of the passage than to 
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go under its stern and between it and the 
Hog's Back Rock. 

The latter might be a critical and perilous 
movement for her, if she was compelled to 
run north of midway of the Gate; but some- 
thing more than a presumed and probable dan- 
ger, however imminent that might be, should 
be established, to justify a court in pronoun- 
cing that a heavy steamship may be plunged 
at the top of her power and speed, directly 
upon a light vessel in the middle of Hell Gate, 
rather than attempt a passage under her 
stern, and verging towards the rocks above. 
The notion entertained and avowed by one <jf 
the pilots, that under like emergencies he 
would drive the Rhode Island ahead with her 
full power, should the gate-way be full of 
vessels, if really well founded, would render 
navigation through that strait alarmingly per- 
ilous to life and property. Could such be the 
maritime right guaranteed a boat about to 
enter the Gate, the government would be 
compelled to interdict, under penalties which 
could not be encountered, the attempt of 
steamboats to crowd into the passage whilst 
it was occupied by other vessels. The idea, 
however, is totally unsupported by law, rea- 
son or usage. No principle can be deduced 
from either source, justifying a steamboat, 
under one class of circumstances, placing her- 
self in a position to inflict injuries upon other 
vessels at a particular point, which does not 
protect her, to the like degree, in every place 
where she may be voluntarily navigated. 

Upon the statement in the answer that the 
Naugatuck, as the Rhode Island came to the 
ferry, was about midway of the Gate, between 
Hallett's Point and Hog's Back Rock, head- 
ing the proper course for vessels passing 
through the Gate, the Rhode Island would 
stand without excuse in crowding upon that 
track so as to interfere with her, unless the 
claimants have succeeded in proving that the 
Naugatuck deviated from that course in a 
manner to produce the collision which ensued. 
This the answer asserts, and it is claimed to 
be supported by the testimony of Christopher 
Mason and Stephen and Samuel B. Manches- 
ter. The two Manchesters, captain and pilot, 
when the Rhode Island was abreast of Hal- 
lett's Point, observed the Naugatuck hauling 
to the southward, over towards the south 
shore. Their attention was directed to this 
by the second pilot saying the Naugatuck was 
running across their bows. Mason, the sec- 
ond pilot, testifies, that when the Rhode Is- 
land struck the tide at Hallett's Point, and 
began taking her sheer, he spoke to the cap- 
tain, and told him the Naugatuck was com- 
ing directly across their bows. He says the 
Naugatuck kept her course across the bows of 
the Rhode Island until she struck. The first 
notice the persons at the wheel of the Rhode 
Island, directing her movements, thus appear 
to have had of the course of the Naugatuck 
and of the danger of the collision, was at Hal- 
lett's Point, and after she was surging off by 
the force of the tide towards the north side 
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and into the track of the Naugatuck. But 
Mr. Schuyler, a most intelligent witness, par- 
ticularly experienced in navigation, and who 
at the time was alarmed at the position of the 
two boats, and was carefully watching their 
movements, says, as he passed Flood Rock he 
observed the Naugatuck just straightened up 
in the true tide half way across the Gate, and 
taking her course towards the south shore; 
and knowing that the Rhode Island could not 
go north of her without danger of the Hog's 
Back, he expected to rub her close, and 
walked forward to see the result. The Rhode 
Island had not then struck the true tide, and 
the Naugatuck did not appear to alter her 
course at all, but was edging towards the 
south shore. 

Upon the just consideration of this testi- 
mony, it is plain that the answer is not sup- 
ported in its representation that the collision 
was caused by a change of course made by 
the Naugatuck, after the Rhode Island had 
reached Hallett's Point. The master and 
pilots cannot assert it, for they were paying 
no attention to the movements of the Nauga- 
tuck after she straightened in the true tide, 
until their boat was found to be driving rapid- 
ly in her track, and then they supposed the 
proximity was occasioned by her sheering up- 
on them; and Mr. Schuyler proves the con- 
tray, as he observed her bearing southward at 
Flat Rock, and noticed that she did not aft- 
erwards change her direction. But the proof 
of the master and pilot of the Naugatuck is 
explicit and positive that her course was not 
varied south at all after she straightened in 
the true tide. This testimony would be the 
most reliable if it stood in conflict with that 
from on board the Rhode Island, because 
these witnesses speak of their own acts in 
navigating the Naugatuck; facts which, it 
is not to be supposed, they misunderstood 
or had forgotten, whilst the others give their 
opinion and judgment of her steering. And 
in respect to this, it is to be observed, that 
the latter witnesses are placed on a moving 
object, going with great velocity, and forced 
by a powerful tide out of a right line, oblique- 
ly upon the Naugatuck. They would thus 
lose the power of distinguishing accurately 
between their own movement and that of the 
other vessel, and would naturally regard their 
approach to each other promoted by seem- 
ing bearing of the Naugatuck upon them. 
This discordance between the inferences and 
judgment of one class of witnesses, so form- 
ed, and the statement of facts by those 
knowing them as they actually existed, show- 
ing such conclusions and inferences to be 
inaccurate, is not to be regarded a con- 
flict of evidence, in any way putting in issue 
the veracity or intelligence of the respective 
witnesses. 

Another fact is established by the testi- 
mony of Wheeler and Curtis, pilots -of the 
Naugatuck, which shows that error of judg- 
ment under which the course of the Rhode 
Island was determined. They say the pro- 
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peller came to in the right tide, with her 
helm midships, nearer the south than the 
right shore of the Gate; and they and Cap- 
tain Osborn all state she was on her 
true course, just brought into the tide, on an 
even helm, when the Rhode Island took her 
sheer at the Point, and was discerned com- 
ing upon her, and the course was not altered 
except by the efforts to bear up as the 
Rhode Island came on her. Upon the sup- 
position that the propeller was in the mid- 
dle of the Gate, Mr. Schuyler considered the 
Rhode Island must rub close in passing, and 
that her whole power of steam was neces- 
sary to carry her to starboard. Manchester, 
the pilot of the Rhode Island, testifies that 
he observed the Naugatuck straightened up, 
before he got to Flood Rock, and then sup- 
posed she was pretty well over to Hog's Back. 
Captain Manchester states that he saw her 
from the same place, about midway of the 
-Gate; she seemed straight in the tide, and go- 
ing round Negro Point, (which is on the north 
shore,) and he apprehended no danger of col- 
lision from that position of the propeller. He 
first discovered the danger at Hallett's Point, 
when he discovered her heading over to- 
wards the south shore, and, as he judged, 
nearly for the south side of the Pot. Chris- 
topher Mason, the second pilot, also noticed 
the Naugatuck from Flood Rock— saw her 
straighten her course, heading directly 
through the Gate, and, as he thought, to the 
northward side of the Pot, and about the 
usual distance from it to head the tide. 
These witnesses, accordingly, were managing 
their boat under a misapprehension of the 
true position of the Naugatuck, and under 
the supposition that the passage-way was 
open to them on her starboard side. 

Notwithstanding the rash and startling dec- 
laration of Manchester, the pilot, that he 
should not have stopped or slowed his boat 
between Flood Rock and the Point, if he 
had known the actual course of the Nauga- 
tuck, and should not slow her at that place 
and put her in danger, to avoid running over 
forty thousand propellers, the conduct of the 
master on the occasion falsifies the ridiculous 
bravado, and shows that he knew it to be 
his duty to slow and stop his boat in the 
midst of the current, the instant he became 
aware of the hazardous proximity of the two. 
The misjudgment of facts on board the 
Rhode Island was no way induced by any 
improper act or omission on board the other 
boat, and the claimants accordingly are ren- 
dered by law responsible for its conse- 
quences. It is to be also remarked that a 
very slight slacking of the speed of the 
Rhode Island would have avoided the dis- 
aster; as although on Mr. Schuyler's estimate 
the engine was checked only twelve seconds, 
the boats were so nearly separated that the 
collision occurred aft of midships of the Nau- 
gatuck. This was leaving the Rhode Island 
under the momentum of a full head of steam; 
it is accordingly palpable that, if she had 



been run from Flood Rock with only the 
power necessary to her perfect safety, the 
Naugatuck would have been entirely out of 
her track, when she recovered her sheer in 
the Gate. 

Upon these views of the case, the following 
decree will be entered therein: "The cause 
having been heard upon the pleadings and 
proofs in this case, and the arguments of 
the respective advocates thereon being care- 
fully examined and considered, and it ap- 
pearing to the court that the collision in the 
pleadings mentioned was occasioned by the 
neglect, want of due precaution and care on 
the part of the steamboat Rhode Island, and 
those conducting and managing her, and. the 
libellants were guilty of no omission or mis- 
conduct leading thereto; it is considered by 
the court that the steamboat Rhode Island fe 
liable for the damages occasioned thereby. 
Wherefore it is ordered and decreed by the 
court, that the libellants recover the dam- 
ages by them sustained by means of the 
premises, and that the Rhode Island be con- 
demned therefor, with costs to be taxed. It 
is further ordered, that it be referred to a 
commissioner to inquire into and ascertain 
the damages sustained by the libellants 
thereby, and for the loss of the time of their 
propeller whilst necessarily delayed in receiv- 
ing repairs therefor, and report to the court 
with all convenient speed." 

[NOTE. On appeal to the circuit court the 
decree of this court was affirmed. Case No. 
11,743. The cause again came before the dis- 
trict court upon exceptions to the commission- 
er's report. The exceptions were overruled ex- 
cept as to the award of compensation. Id. 11,- 
740a. Appeal was then taken to the circuit 
court, where the decree of the district court was 
affirmed. Id. 11,744.] 
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In re RHODES. 

In re SMITH. 

[6 West. Jur. 123; 19 Pittsb. Leg. J. 99; 3 
Pittsb. Rep. 340.J 

Circuit Court, W. D. Pennsylvania. 1872. 

Bankeuptct — Real Estate — Sale Free of Liens. 

The district court of the United States, in 
bankruptcy, has power to order the sale, free 
from incumbrances, of a bankrupt's real estate, 
which is at the time bound by the lien of judg- 
ments and other incumbrances under state laws. 

[In review of the action of the district 
court of the United States for the Western 
district of Pennsylvania,] 

[These were proceedings in the matter of 
Charles Rhodes and Anthony Smith, bank- 
rupts.] 

Weir & Gibson, for plaintiffs. 

& Bryant and Thompson & Clark, 

contra. 
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PER CURIAM. Has the district court, in 
bankruptcy, power to order the sale, free 
from incumbrances, of a bankrupt's real es- 
tate, which is at the time bound by the lien 
of judgments and other incumbrances, un- 
der state laws? This is the only "question" 
which these bills are brought to review, the 
district court having refused the orders 
prayed for, solely on the ground that it had 
no power to make them. It must now have 
an affirmative answer. The power is given 
by the 1st section of the bankrupt act, "by 
which the jurisdiction of the court is ex- 
tended "to the ascertainment and liquidation 
of the liens and other specific claims" in the 
bankrupt's assets "to the adjustment of the 
priorities and conflicting interests of all par- 
ties," and "to the marshalling and disposi- 
tion of the different funds and assets, so as 
to secure the rights of all parties, and due 
distribution of the assets among all the cred- 
itors." Under the bankrupt act of 1841 [5 
Stat. 44.0], less comprehensive and explicit 
provisions were held by the supreme court 
to confer this power. Ex parte Christy, 3 
How. [44 U. S.] 292, and Houston v. City 
Bank, 6 How. [47 U. S.] 463. And in nu- 
merous cases, under the present law, the 
possession of such power by the bankrupt 
court is maintained. See cases referred to 
in Bump, Bankr. 323, note c, and also Mark- 
son v. Heaney [Case No. 9,u9S]. The denial 
of the order prayed for in both cases must 
be reversed, and the cases remanded to the 
district court to the end, that upon a proper 
application and notice thereof to the lien 
creditors, such order may be made in the 
premises as shall appear to it to be most 
conducive to the interest of all the creditors. 
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Case No. 11,747. 

RHODES v. BROOKE. 

[1 Cranch, C. C. 206.] i 

Circuit Court District of Columbia. Dec. 
Term. 1804. 

Bail— When Taken— Assignment. 

The defendant may give special bail at any 
time during the return term, although the plain- 
tiff may have taken an assignment of the bail- 
bond. 

Mr. Woodward, for defendant, moved to 
enter special bail. 

Mr. Hewitt, for plaintiff, objects that he 
had taken an assignment of the bail-bond, 
and contended that the defendant has no 
right to give special bail after the four first 
days of the term. 

Cur. ad. vult Motion granted, and special 
bail given; THE COURT being of opinion 
> that the defendant should have the whole 
term to give special. bail. 

i [Reported by Hon. William Crancn, Chief 
Judge.] 
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RHODES v. HADFIELD. 

T2 Cranch, C. C. 566.] i 

Circuit Court, District of Columbia. May 
Term, 1825. 

Limitation op Actions — Acknowledgment to 
Take Odt of Statute— Notes— Indorse- 
ment by Administratrix. 

1. In an action by the indorsee of a promis- 
sory note, against the maker, upon the plea of 
limitations, evidence that the note, withm the 
last three years before the commencement of 
the suit, was presented to the defendant, who 
acknowledged it to be his note, and that it had 
not been paid, and said the note had been of 
Ipng standing, and that he should resist pay- 
ment, but offered terms of compromise which 
were not accepted, is evidence of such an ac- 
knowledgment of the debt as takes it out of the 
statute. 

[See Ash v. Hayman, Case No. 572.] 
[Cited in brief in Chambers v. Rubey, 47 Mo. 
99.] 

2. If the defendant pays part of the money 
due upon the note, to the widow of the payee, 
who indorses a receipt therefor on the note, and 
signs her name as administratrix, and the de- 
fendant promises to pay her the residue if time 
should be given, and she afterwards indorses 
the note to the plaintiff, no other proof of her 
right so to indorse the note is necessary upon 
the trial; the declaration having averred that 
letters of administration had been granted to 
her, and the pleas being non assumpsit and the 
statute of limitations. 

Assumpsit by the indorsee of the defend- 
ant's promissory note for S132, dated No- 
vember 19, 1814, payable, with interest, two 
years after date, to the order of W. Rhodes, 
father of the plaintiff [William Rhodes]. The 
present action was commenced on the 4th 
of September, 1822. The defendant [George 
Hadfield] pleaded non assumpsit and the 
statute of limitations. At the bottom of the 
note was written the following receipt: 
"February 12, 1821, received So on the above. 
Mildred Rhodes, Administratrix." 

G. Beale, a witness, testified that within 
the three years, &c, he called upon the de- 
fendant with .the note and demanded pay- 
ment. The defendant said he could not pay 
it; admitted it to be his note, and that it 
had not been paid, except S5; said the note 
was of long standing, and that he should • 
resist the payment; he, however offered to 
settle it in some, way, but the witness re- 
fused to compromise. 

Mr. Beale and Mr. Worthington, for plain- 
tiff, contended that the evidence so given, 
if believed by the jury, was sufficient evi- 
dence of such an acknowledgment of the 
debt as took the case out of the statute of 
limitations. 

Mr. Wallach, for defendant, cited the case 
of Ash v. Hayman [Case No. 572], in this 
court," at April term, 1824, and Clementson 
v. Williams, 8 Cranch [12 U. S.] 72. 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
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THE COURT (CRANCH, Chief Judge, con- 
tra) was of opinion that this was such an 
acknowledgment of the debt as takes it out 
of the statute. 

The note was made payable to W. Rhodes, 
the father of the plaintiff, who died. His 
widow presented the note in 1S21 to the de- 
fendant, who paid five dollars, and promised 
to pay the residue, if time should be given. 
The payment of the five dollars was indorsed 
on the note as being paid to her as admin- 
istratrix, and she indorsed it as adminis- 
tratrix to the plaintiff. There was no other 
evidence of her being administratrix. 

Mr. Worthington, for plaintiff, contended, 
and THE COURT (CRANCH, Chief Judge, 
doubting) decided, that no other evidence 
was necessary to prove her right to indorse 
the note. 

"Verdict for the plaintiff. 
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RHODES (PERRY v.). See Case No. 11,011. 

RHODES (RANDALL v.). See Case No. 11,- 
556. 



Case INTo. 11,749. 

RHODES v. RIGG. 

[1 Cranch, C. C. 87.] i 

Circuit Court, District of Columbia. April 
Term, 1802. 

Evidence— Subscribing Witness — Affidavit. 

An instrument can be proved by the subscrib- 
ing witness only, unless, &c. 

Debt on bond, payment, non-payment, and 
issue. 

The defendant [John Rigg] offered an ac- 
count in set-off. The plaintiff [William 
Rhodes] produced the defendant's receipt, to 
which George Rhodes was a subscribing wit- 
ness. The defendant objected to its being 
-admitted in evidence unless proved by the 
subscribing witness, George Rhodes. The 
plaintiff made affidavit that the witness had 
removed from Alexandria about two years 
ago, and has not returned since; that he 
does not know where he now is, but has un- 
derstood that he has been at work on the 
shore of the Chesapeake Bay; but on what 
part he knows not, nor does he know that he 
is within one hundred miles of this place. 

THE COURT were of opinion that this af- 
fidavit was not sufficient to justify the admis- 
sion of other evidence of the handwriting of 
the defendant, nor to dispense with the tes- 
timony of the subscribing witness: The 
plaintiff suffered a nonsuit, but the court re- 
instated the cause on payment of costs. 



RHODES (UNITED STATES v.). See Cases 
Nos. 16,151 and 16,152. 

i [Reported by Hon. William Cranch, Chiei 
Judge.] 



RIBBANS (SPERRY v.). See Case No. 13,- 
238 



Case No. 11,750. 

In re RICE. 

[9 N. B. R. 373; 21 Pittsb. Leg. J. 159.] i 

District Court. W. D. Michigan. 1874. 

Bankruptcy— Partnership — Joint Creditors — 
Dividends— Individual Estate. 

1. A and B were partners in trade, and A 
sold out his interest to B,' who agreed, in writ- 
ing, to pay all the firm debts. He continued 
in trade and added to the stock of goods by pur- 
chase from time to time, and, some months aft- 
er the dissolution, was adjudged a bankrupt. 
Meld, that the joint creditors of A and B must 
share pro rata with the individual creditors of 
B, in the distribution of the bankrupt's estate. 

[Cited in Re Hamilton, 1 Fed. 812; Re Lloyd, 
22 Fed. 90; Re West, 39 Fed. 203.] 

[Cited in Curtis v. Woodward, 58 Wis. 506, 17 
N. W. 328.1 

2. That the firm creditors can participate in 
a dividend without showing that they have ex- 
hausted the individual estate of A, the retiring 
partner. 

[Cited in Warren v. Farmer, 100 Ind. 597.] 
In bankruptcy. 

WITHEY, District Judge. E. & G. Rice 
were co-partners in trade up to August, 1873, 
when Edwin Rice sold out to George, the 
bankrupt, the latter agreeing in writing to 
pay all the firm debts. George subsequent- 
ly added to the stock of goods by purchase, 
and continued in trade till November, 1873, 
when he was adjudicated a bankrupt. His 
estate, in the hands of the assignee, consists 
now of the proceeds of goods formerly owned 
by the firm and of those purchased by George 
Rice since the dissolution of the co-partner- 
ship. The creditors of E. & G. Rice and of 
George Rice have respectively proved their 
claims, and now the former ask to share pro 
rata with the individual creditors; to this 
claim the latter object. 

Register Burns has certified the fact, and 
the following questions, to the court: First. 
Can the joint creditors of E. & G. Rice share 
pro rata with the individual creditors of 
George Rice in the distribution of the bank- 
rupt's estate? Second. Can the firm cred- 
itors participate in a dividend until they 
have shown that they have exhausted the 
individual estate of Edwin Rice? 

The individual creditors say that the 
rights of the two classes of creditors are to 
be determined according to section thirty- 
six of the bankrupt law; or, should the case 
not come under the provisions of that sec- 
tion, the joint creditors must show that Ed- 
win Rice is not solvent, before they can 
claim dividends from the bankrupt's estate. 

The court is of opinion that section thirty- 
six has no application to the facts of this 
case; that section applies "when two or more ' 

i [Reprinted from 9 N. B. R. 373, by permis- 
sion. 21 Pittsb. Leg. J. 159, contains only a 
partial report.] 
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persons, who are partners in trade, shall be 
adjudged bankrupt" either on their own pe- 
tition, or on the petition of one of them, or 
on the petition of any creditor of the part- 
ners. Then the proceeds of the joint stock 
go to the co-partnership creditors, and the 
proceeds of the separate estate of each part- 
ner go to pay his separate creditors. But 
suppose no estate of the firm should come to 
the hands of the assignee in a given case, 
and there were individual assets? Does it 
follow that the company creditors are to re- 
ceive nothing except as there is a surplus 
after paying the separate creditors? It is 
not necessary to decide that question now, 
but I notice Circuit Judge Dillon intimates, 
in Re Downing [Case No. 4,044], that the 
firm creditors in such a ease would be en- 
titled to share the individual- estate of the 
partners with the separate creditors, for he 
says that section thirty-six comes into opera- 
tion only when there are firm assets; by 
which I understand that learned judge to 
imply that congress did not intend to change 
the rule in equity, viz.: where there is no 
joint estate and no solvent partner, all the 
creditors, joint and separate, shall share pro 
i-ata in the estate of the bankrupt partners. 
This construction commends itself to my 
judgment, as any other would work such 
manifest injustice to the joint creditors. 

The sale and transfer by Edwin Rice to 
■George Rice, of all his interest in the part- 
nership property, was valid; from that time 
there has' been no co-partnership estate, and 
therefore the firm creditors had a legal and 
equitable right to look to the separate estate 
of the individual partners for payment, as 
much so as had the individual creditors. 
George Rice was, at law, liable to respond 
to the co-partnership creditors to the full 
■amount of their claims, (as was also Edwin 
Rice) and it would be difficult to give any 
good reason why, when George Rfce is 
brought into bankruptcy, his estate should 
not respond to the claims of the co-partner- 
-ship creditors, as well as to those of individ- 
ual creditors. The bankrupt law takes from 
the co-partnership creditors no rights which 
they had at law to have their pay from the 
estate of the individuals of the firm, when 
there is no firm property. It would afford 
no defense at law against the firm creditors 
seizing George Rice's property that they have 
xi remedy against Edwin, nor could individual 
•creditors of George defeat the co-partnership 
creditors in equity, without showing that 
there was another fund to which they could 
resort for payment of their claims, as that 
Edwin was solvent The court will not pre- 
sume that Edwin Rice is solvent, and has 
property that can be reached by the joint 
'Creditors. His pecuniary responsibility is a 
matter of affirmative proof by the individ- 
ual creditors who object to the company 
creditors sharing in dividend from the bank- 
rupt's estate. If there was evidence to es- 
tablish Edwin Rice's responsibility, it would 



be equitable to turn the co-partnership cred- 
itors over to their remedy against Edwin 
Rice, if there were no other feature in the 
case indicating that such course would be a 
violation of their rights. 

The other feature of this case is, that 
George Rice agreed in writing, at the time 
of purchasing Edwin's interest in the com- 
pany property, that he would pay all debts 
of the firm. This promise is binding on the 
bankrupt, not only as between him and Ed- 
win Rice, but the co-partnership creditors 
could have maintained suit against George 
Rice thereon, as it was for their benefit. 
The law seems to be well settled in this 
country that, "if one person makes a prom- 
ise to another for the benefit of a third, the 
latter may maintain an action upon it, 
though the consideration did not move from 
him." 2 Greenl. Ev. § 100, and note; 1 Pars. 
Cont. (5th Ed.) 467, 468, and cases cited. 
Under that agreement, the company credit- 
ors have a right to look to the bankrupt's 
estate, as at law they could enforce it 
against him, and equity will not interpose to 
defeat that promise, made for their benefit 
They are creditors of George Rice as much 
as if the promise was made directly to them; 
as much as if they had both company notes 
and the bankrupt's individual notes, and 
equity will not defeat, but enforce their 
rights, under such circumstances. 

Both questions are answered in affirma- 
tive. The clerk will certify this opinion to 
Register Burns. 

The following cases are referred to as bear- 
ing on the questions discussed: In re Byrne 
[Case No. 2,270]; In re Frear [Id. 5,074]; 
In re Jewett [Id. 7,304]; In re Montgomery 
[Id. 9,731]; In re Downing [Id. 4,044]; In 
re Goedde & Co. [Id. 5,500]; In re Knight 
[Id. 7,880]; [Tucker v. Oxley] 5-Cranch [9 
U. S.] 34; 21 Conn. 41; 5 Serg. & R. 77; 20 
N. T. 268. 
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RICE v. BALDWIN. 

[11 Reporter. 627; * 27 Int Rev. Rec. 130.] 

Circuit Court, D. Indiana. Feb., 1881. 

Attachment — Property Delivered before Ac- 
tion was Dismissed— Other Attach- 
ing Creditors. 

"Where property was attached by the sheriff, 
and before the action was dismissed the sheriff, 
on the order of the plaintiff in attachment pro- 
ceedings, delivered the property to the defend- 
ant therein, held, that the sheriff was liable to 
account for the value of the property to any 
creditor who commenced proceedings in attach- 
ment at any time after the property was so 
delivered, and before the action was actually 
dismissed. 

In an attachment suit brought by "Wilson 
and Wolf, the writ was levied on certain 
property by defendant, as sheriff. Subse- 
quently the plaintiff Rice filed his petition, 
affidavit, and bond in the same suit as a 

i [Reprinted from 11 Reporter, 627, by per- 
mission.] 
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creditor, and became entitled to the benefit 
of the same. The complaint alleges that the 
sheriff, without the orders of the court, al- 
lowed the attached property to be taken from 
his custody, and disposed of. The defend- 
ant avers that, before the plaintiffs filed 
their complaint in the attachment suit, Wil- 
son and Wolf and the attachment defendants 
agreed that one Mitchell, agent of 'the latter", 
should take possession of the attached prop- 
erty, sell the same, and apply the proceeds 
to the payment of Wilson and Wolf's debt; 
all of which was done before plaintiff filed 
his complaint; and that the suit was not 
then dismissed by reason of mere neglect. 
' Demurrer to answer. 

GRESHAM, District Judge. 2 [The com- 
plaint avers that, on the 22d day of Septem- 
ber, 1876, Jason Wilson and Adam Wolf be- 
gan an action in attachment, in the Grant 
circuit court, against Isaac Crosslet, John 
B. Graves, Samuel Pugh, and Daniel Mitch- 
ell; that on the same day the writ of attach- 
ment which came into the hands of Lancaster 
D. Baldwin, as sheriff, was levied by him 
on a lot of lumber, shingles and lath, of the 
value of $5,000, the property of the attach- 
ment defendants; that on the 1st day of 
February. 1877, while the suit and attach- 
ment proceedings were still pending and un- 
disposed of, the relator, Charles Bice, filed 
his complaint, affidavit and bond in •attach- 
ment under the proceeding of Wilson and 
Wolf, and became entitled to the benefit of 
the same; that on a subsequent day Wilson 
and Wolf appeared in open court and dis- 
missed their action and attachment, and 
thereafter, to wit, on the 26th day of Septem- 
ber, 1877, Rice recovered judgment against 
the attachment defendants, on his cause of 
action, for $3,619.91, and at the same time 
obtained an order for the sale of the attached 
property, and an application of the proceeds 
to the payment of his debt; that, without 
the authority or order of the court, Baldwin 
allowed the attached property to be taken 
from his custody, and to be wasted, sold and 
otherwise disposed of, and failed and re- 
fused, upon proper demand, to deliver the 
same to his successor in office, to be sold un- 
der the order of the court; and that Bald- 
win and the sureties on his bond are liable 
to the relator for the value of the attached 
property. 

[In the ninth paragraph of their answer, 
after admitting the commencement of the 
action, and proceeding in attachment by Wil- 
son and Wolf, and the levy by Baldwin on 
the lumber, shingles and laths, under the writ 
of attachment, as stated in the complaint, 
the defendants aver that before the relator 
filed his complaint, affidavit and bond, and 
attempted to become a party to the original 
proceeding, Wilson and Wolf and the attach- 
ment defendants agreed that one Mitchell, 



2 [From 27 Int. Rev. Rec. 130.] 



the agent of the attachment defendants, 
should take possession of the attached prop- 
erty, sell the same, and apply the proceeds 
to the payment of Wilson and Wolf's debt; 
that, by direction of Wilson and Wolf and the 
attachment defendants, Baldwin, the sheriff, 
permitted Mitchell to take possession of the 
attached property, sell the same, and, with 
the proceeds, on the 11th day of January, 
1S77, pay Wilson and Wolfs debt in full; 
that, on the last-named day, it was agreed 
by the parties, no other creditor having then 
become a party to the attachment proceed- 
ings, that the suit should be at once dis- 
missed, but, by neglect, the same was not 
done until after the first day of February, 
1877, when the relator filed his complaint, 
affidavit and bond, aforesaid, and the at- 
tached property was thus sold, the debt of 
Wilson and Wolf paid, and the agreement 
for the dismissal of the suit and the attach- 
ment proceeding entered into in good faith, 
and without any knowledge that the relator 
or any other creditor intended to file thereun- 
der. The tenth paragraph of the answer is 
in substance the same as the ninth. There 
is a demurrer to the ninth and tenth para- 
graphs of the answer. 

[Section 165 of the Indiana Code makes a 
writ of attachment a lien upon the property 
of the attachment defendant from the time it 
is delivered to the sheriff. Section 186 author- 
izes any creditor of the defendant, upon fil- 
ing the proper affidavit and bond, to become 
a party to the action and attachment proceed- 
ing at any time before the final adjustment 
of the suit. Section 187 declares that a dis- 
missal of the action on proceeding in attach- 
ment shall not operate as a dismissal of the 
action or proceeding of any subsequent at- 
taching creditor. Section 192 declares that 
the money realized from the attached prop- 
erty, after paying all costs and expenses, shall 
be paid to the several creditors in proportion 
to the amount of their several claims.] 2 

In Shirk v. Wilson, 13 Ind. 129, it was held 
that the claims of other creditors filed under 
an attachment suit are liens from the time 
the original writ was placed in the hands 
of the sheriff. The records in the clerk's of- 
fice showed that Wilson and Wolf's suit in 
attachment was pending, and that the sheriff 
had levied on property of the attachment de- 
fendants when Rice filed his complaint, affi- 
davit, and bond. The plaintiffs neglected to 
dismiss their suit, as they had agreed to do, 
and the defendants neglected to have the suit 
dismissed, as they might have done. The 
dismissal by Wilson and Wolf, after Rice 
had become a party to the proceeding, had 
no effect on any rights which Rice had ac- 
quired. While Baldwin was not a party to 
the attachment suit, he was interested in hav- 
ing that suit dismissed before other creditors 
filed under it. But he neglected to inform 
the court of the payment of Wilson and 

2 [From 27 Int Rev. Ree. 130.] 
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"Wolf's debt, the agreement to dismiss, and 
the disposition that bad been made of the 
attached property, and Bice took the neces- 
sary steps to become an underfiling creditor, 
and proceeded in the regular way to judg- 
ment on his claim. The eourt also found 
that the property which the sheriff had seized 
was subject to the lien of Bice's attachment, 
and ordered that it be sold to pay his debt. 
Baldwin and his sureties are now sued be- 
cause Baldwin failed to deliver the attached 
property to his successor in office for execu- 
tion, and the defense is an indirect attack on 
the order of the court. The court could, and 
perhaps would, hare permitted Baldwin to 
set up the agreement between the original 
attachment plaintiffs and defendants, for the 
dismissal of the suit, in opposition to Rice's 
motion for an order to sell the attached prop- 
erty and have the proceeds applied to the 
payment of his debt Adams v. Baleh, 5 
Me. 188; Drake, Attachm. § 304. But finding 
that the original suit in attachment was pend- 
ing on the docket, that there had been no 
•'final adjustment" of it by dismissal or other- 
wise, was Rice bound to go farther and in- 
quire whether there was any private or out- 
side agreement for its dismissal? I think 
not "What effect it would have had if, be- 
fore taking the necessary steps to become an 
underfiling creditor, Bice had known of the 
payment of Wilson and Wolf's debt, and of 
the agreement to dismiss the suit, is not 
a question now before the court The at- 
tached property was in the custody of the 
court for the benefit of Wilson and Wolf and 
all other creditors who saw' fit to become 
parties to the proceeding. While the case 
remained on the docket, unless the defend- 
ant substituted a bond for the attached prop- 
erty, Baldwin was bound to hold it, not un- 
der the orders of the plaintiffs as in the case 
of an ordinary execution, but under the or- 
ders of the court, and have it forthcoming 
when demanded for execution. His failure 
to do this was a neglect of his official 
'duty, whereby Bice acquired a right of action 
against him and the sureties on his official 
bond. The surrender of the attached prop- 
erty to Mitchell by direction of Wilson and 
Wolf and the defendants was of course a 
protection to Baldwin against them. Bice is 
entitled to such damages as will indemnify 
him for Baldwin's neglect of official duty. 
Whether Bice is entitled to recover nominal 
damages only, or the amount of bis debt, if 
the value of the attached property was 
enough to pay the debt, or an amount equal 
to what his pro rata share would have been 
had there been no agreement to dismiss, and 
the property had been held for execution, 
need not now be decided. It is sufficient, in 
overruling the demurrer, to say that Bice had 
a right of action. Demurrer overruled. 

[Demurrer to 9th and 10th paragraphs of 
answer sustained.] s 

s [From 27 Int. Bev. Bee. 130 j 
20FED.CAS. — 42 



Case No. 11,751. 

BICE v. BABBY. 

[2 Craneh, C. O. 447.] i 

Circuit Court, District of Columbia. April 
Term, 1824. 

Statute op Fiiauds— Promise to Pat Firm Debt 
— Consideration— Pleading at Law— Count. 

1. A separate and express promise by one co- 
partner to pay a debt of the firm, is not a prom- 
ise to pay the debt of another, within the stat- 
ute of frauds, although judgment for the same 
debt had been recovered against the other part- 
ner; and forbearance to arrest this other part- 
ner, at the request of the former, is a good con- 
sideration to support his promise. 

2. A count upon a promise to pay in con- 
sideration that the plaintiff, who had arrested 
the other partner upon a ca. sa., would, at the 
present defendant's request, forbear to prose- 
cute that other partner upon the ca. sa., and 
would not trouble him, but let him go out of 
custody of the marshal, and in further consid- 
eration that the debt was a partnership debt 
for which the present defendant was equally 
liable with the other partner, and which he had 
promised that other partner to pay, is* not dou- 
ble or multifarious, and is good even upon spe- 
cial demurrer. 

Assumpsit [by Thomas Bice against Bob- 
ert Barry]. 

1. The first count stated that the plaintiff, 
at June term, 1820, had recovered judgment 
against one James D. Barry, in this court, 
for S648.86, with interest from a certain day, 
and $15.34 costs, who was arrested upon a 
ca. sa. issued thereupon, and in custody of 
.the marshal; in consideration whereof, and 
that the plaintiff, at the request of the de- 
fendant, would forbear to prosecute the said 
J. D. B. on that ca. sa. and would not 
trouble him, and would let him go on the 
said execution, and would discharge him 
from the custody of the marshal, thereupon 
the defendant promised to pay in the au- 
tumn of the year 1820. That the plaintiff, 
confiding in that promise, did forbear, &c, 
and did not trouble the defendant, and did 
let him go, &c, whereof the defendant had 
notice, and thereby became liable to pay to- 
the plaintiff the said sum, according to the- 
tenor and effect of the promise, and being- 
so liable, promised to pay, &c. 

2. The second count contained the same 
averments, with this, also, "that the said 
sum of ?648.86, with interest, &c, and costs, 
for which the said judgment was rendered 
against the said James D. Barry, was a 
partnership debt for which the said defend- 
ant was equally bound with the said James 
D. Barry." 

3. The third count stated the judgment 
against J. D. B„ and his arrest on the ca. 
sa., and that, "in consideration of the prem- 
ises, and that the said sum of §648.86, with 
interest, &c, and costs, for which the said 
judgment was so rendered against the saiS 
James D. Barry, was a partnership debt, for 
which the said defendant was liable, and 



i [Beported by Hon. William Craneh, Chief 
Judge.] 
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which he was bound to pay, and the pay- 
ment of which he had, in fact, assumed upon 
himself, by contract between him and the 
said James D. Barry;" and that the plaintiff, 
at the defendant's request, would not trouble 
the said J. D. B., &c, as in the second count, 
"and would enter the said writ 'not called 
by consent/ on the return thereof," and 
would wait for payment till the autumn 
1820, the defendant undertook and promised 
to pay the debt, &e. 

To the second and third counts, the de- 
fendant's counsel, Mr. Worthington, demur- 
red specially. To the second count, because 
it was double and multifarious; stating two 
distinct causes of action, namely, a promise 
is consideration of forbearance to prosecute 
•a debt of J. D. Barry, and also a promise in 
consideration of an existing liability in the 
defendant to pay a partnership debt; and be- 
cause it is argumentative and repugnant. To 
the third count, for the same causes, and 
because it states "a special assumption of 
the defendant to James D. Barry, to pay the 
aforesaid debt, which is multifarious, inform- 
al, and double." 

Mr. Worthington, for defendant, contend- 
ed that if it was a partnership debt, it is 
merged in the judgment against J. D. Barry, 
and had become his separate debt. The dec- 
laration does not aver that a partnership ex- 
isted; and without a partnership, it could 
not be a joint debt. 

Mr. J. Dunlop and Mr. Jones, contrsl. There 
is only one promise averred, and although 
the consideration might consist of several 
parts, yet there was only one cause of ac- 
tion. 

R. S. Coxe, in reply. Each of the two 
counts avers two or more distinct causes of 
action, requiring different proof. The con- 
sideration of a joint responsibility does not 
go to the extent of the promise. At most, it 
can cover only the original debt, not the costs 
of the action against J. D. Barry. A joint 
responsibility will not support a separate 
promise by one to pay the whole. A judg- 
ment against one of the firm for a partner- 
ship debt, extinguishes the joint debt; i. e., 
the debt is no longer joint. The original cause 
of action is merged in the judgment. Clement 
v. Brush, 3 Johns. Cas. 180. So is a specialty 
given by one partner. Tom v. Goodrich, 2 
Johns. 213; Penny v. Martin, 4 Johns. Ch. 
366; Willings v. Consequa [Case No. 17,767]. 
The defendant, if it was a partnership debt, 
was only liable with J. D. Barry, not solely 
liable. 

THE COURT (THRUSTON, Circuit Judge, 
absent) refused to give judgment for the de- 
fendant, on the demurrer, and he withdrew it, 
and pleaded the general issue to all the counts. 
• On the trial of the general issue, Mr. Worth- 
ington objected to parol evidence of the 
promise, because the declaration avers only 
a promise to pay the debt of another, within 
the statute of frauds. If it was a partnership 
debt, it was merged in the judgment against 



J. D. Barry, and became his sole debt as 
completely as if he had never been a partner. 
On the next day, THE COURT (THRUSTON, 
Circuit Judge, absent), having considered the 
question since yesterday, stopped Mr. Jones, 
in reply, and permitted parol evidence to be 
given, that it was originally a joint debt; 
being of opinion that if it were, there was a 
moral obligation on the defendant to pay it; 
and his promise to do so was a promise to pay 
his own debt, and not the debt of another, 
within the meaning of the statute of frauds. 



RICE (CARR v.). See Cases Nob. 2,439 and 
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Case No. 11,753. 

RICE v. HEALD. 

[13 Pae. Law Rep. 33.] 

Circuit Court, D. California. Jan. 13, 1877. i 

Patents — Invention — Anticipation — Infringe- 
ment— Damages—Steam BoiLliR. 

[1.* A patent is itself prima facie evidence 
that the patentee was the original and first 
inventor, and that the invention is useful.] 

[2. A mere carrying forward, or new or more 
extended application, by one person of the orig- 
inal thought of another,— a change only in form, 
proportions, or degree, doing substantially the 
same thing in the same way by substantially 
the same means, — is not patentable invention, 
though a better result be accomplished.] 

[3. A patent which introduces into an exist- 
ing machine a new element not used before, 
which produces a new and useful result, is not 
anticipated by such prior machine.] 

[4. No machine can be an anticipation which 
could not be made to produce, without substan- 
tial alteration of its construction, the same re- 
sults as those of the patented machine.] 

[Cited in Gottfried v. Phillip Best Brewing 
Co., Case No. 5,633.] 

[5. Infringement involves substantial identity. 
An infringing machine is a copy of the thing 
described in the specifications, either without 
variations, or with only such variations of form, 
proportion, etc., as are consistent with its being 
in substance the same thing. Mere colorable 
alterations, or the use of a mechanical equiva- 
lent of some element of the patented machine, 
does not avoid infringement.] 

[6. Damages for infringement should be meas- 
ured by the profits on machines which the pat- 
entee could have sold, had not the infringing 
machine come into the market, if the market- 
able quality depends entirely upon the patent- 
ed invention; otherwise, the damages are to be 
measured by whatever profits the patentee could 
have made from the sale of his invention.] 

[7. The Rice patent, for an improvement in 
steam boilers used for threshing machines, 
whereby straw may be used as fuel, construed 
in a charge to the jury.] 

[This was an action at law by Harvey W. 
Rice against John L. Heald, to recover dam- 

i [Reversed in 104 U. S. 737.] 
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■ages for the infringement of a patent relat- 
ing to steam boilers for threshing machines.] 

SAWYER, Circuit Judge (orally charging 
jury). Gentlemen of the jury, it now re- 
mains for the court to instruct you as to the 
law applicable to this ease, and then it will 
he your duty to determine the facts. This 
is an action, as you have already learned, 
to recover damages for the infringement of 
a patent issued to Harvey W. Rice for an 
improvement in a class c-f steam boilers, more 
particularly those that are used for threshing 
•engines in the field. You will bear in mind 
that there has been a good deal said about 
another patent to one Morey, in the course 
of this trial and in the argument. It appears 
that Rice also owns the Morey patent, but 
the action is not brought upon {he Morey 
patent. It is brought simply upon the Rice 
patent. So that you have nothing to do with 
any infringement of the Morey patent. The 
question for you to determine is, whether 
there is any infringement of the Rice patent, 
and on the question of, infringement your at- 
tention will be confined to the Rice patent. 
The plaintiff cannot recover in this action 
for any infringement of the Morey patent, 
although Rice may own the Morey patent. 
The rights of the parties here must depend 
upon the Rice patent alone. 

The statute provides that any person who 
has invented or discovered any new or use- 
ful machine, manufacture, or composition of 
matter, or any new and useful improvement 
thereof, not known or used by others in 
this country, and not patented or described 
in any printed publication in this or any 
other country, shall be entitled to a patent. 
That embraces a patent for composition of 
matter or an improvement in a machine. It 
is claimed in this instance that there is an 
improvement in a machine. You will ob- 
serve that, in order that a party may be en- 
titled to a patent, the thing or the machine 
that he makes must be new. He must have 
invented it He must not only have invented 
it, but he must have been the first inventor. 
Mr. Rice claims that he has invented this 
improvement upon the machine. He also 
-claims that he is the first inventor. If it has 
been invented and in use in this country be- 
fore, or has been invented in a foreign coun- 
try, and a patent issued for it in a foreign 
country, and there has been a description of 
the machine in a foreign country in any pub- 
lication, that is sufilcient to defeat the pat- 
ent. 

The first question, you perceive, is, is this 
new? And I will say in connection with this 
matter, gentlemen, that there may be a pat- 
ent for a new machine entirely composed of 
original elements,— original parts,— or there 
may be a patent of a combination of several 
distinct parts, neither one of which parts is 
new. A party may take two, three, four, 
five, or any other number of old things that 
are well known and are in use, and put them 



together, and make some new combination, 
and if that new combination produces a new 
and useful result, he will be entitled to a 
patent for the combination; and any one who 
uses that combination would be an infringer 
upon his rights. The patent in this case, then, 
is for a combination, because all of the ele- 
ments are old, and it is the combination 
only that is new. The combination must be 
such as to produce a new and a useful result; 
that is to say, a result which none of them 
would produce in their several parts taken 
by themselves. Is this patent new, and is 
the plaintiff the original inventor of it? 

Upon the question as to whether it is new, 
and whether he is the original inventor, the 
patent itself, having been issued to him up- 
on an examination, is prima facie evidence, 
and is sufficient to make out a case upon 
those points, provided there is no other testi- 
mony in the case. It makes a case which 
devolves the duty upon the other party to 
show that it has been anticipated by some 
other machine or some other invention. 
There is testimony here, in addition to the 
patent, tending to show that Rice was the 
original Inventor, and also that it is new. 
But there is testimony, upon the other hand, 
which is claimed upon the part of the de- 
fense to overthrow this presumption. De- 
fendant claims to have established by testi- 
mony that this has been anticipated by other 
machines, and the question for you to de- 
termine is whether the testimony is sufli- 
cient, in your minds, to overthrow the prima 
facie ease made lay the patent, and to show 
to. your satisfaction that the invention has 
been anticipated. The first patent which is 
introduced as an anticipation, and one upon 
which the defendant seems most strenuously 
to rely, is the Morey patent. In connection 
with that is the Garratt patent, a patent 
which is shown to you in a publication made 
in England; but the Morey patent is the . 
one upon which the most strenuous efforts 
have been made, and upon which the great- 
est stress has been laid in this trial. Now, 
the question to determine is, is the Rice 
patent new or not? or is it but an adaptation 
and a carrying out of Morey's idea, without 
the addition of any new conception? 

I am asked, gentlemen, in this connection, 
to instruct you, in the language of a passage 
taken from the decision of the supreme court, 
that "a mere carrying forward, or new or 
more extended application, by one patentee 
of the original thought of another,— a change 
only in form, proportions, or degree, "doing 
substantially the same thing in the same way 
by substantially the same means,— is not 
such an invention as would sustain a patent, 
even though the result may be better"; and 
if it turns out that .this is all that Rice's pat- 
ent did with Morey's invention, then the de- 
fendant is entitled to a verdict That, gen- 
tlemen, is true. I give you that instruction 
in the languge of the supreme court But 
the same court, in the same case, in imme- 
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diate connection with this language, uses al- 
so the following language: "But a new idea 
may be ingrafted upon an old invention, and 
be distinct from the conception which pre- 
ceded it, and be an improvement. In such 
case it is patentable." Now, is this case of 
the Rice patent a carrying forward merely 
of the old idea, or is there an ingrafting of 
a new and distinct idea upon Morey's con- 
ception? 

As to what these two* patents cover is a 
matter of construction for the court Morey's 
patent makes no reference to a steam boiler, 
otherwise than his invention it to be attached 
to a steam boiler, and he refers to it as for 
use with a threshing machine. His combina- 
tion is simply the attachment connected with 
a furnace, as described in his patent, and 
there is nothing in his own testimony that in- 
dicates that his conception extended beyond 
that idea. His idea, as gathered from his de- 
scription and the claim in the patent, is that 
he made this box or feeding attachment, and 
attached it to the door,— to the furnace door 
of an engine, and his conception was an ar- 
rangement for feeding in the straw and for 
shutting off the draught so as to regulate, con- 
trol, and modify the combustion in the fur- 
nace where the heat is generated. It only ex- 
tended to that idea. Nothing else can be 
gathered from the language in his description, 
in his specifications, or claim. A boiler, of 
course, must be used, and he only refers to 
that as an instrument for generating steam 
from the effects of the heat An engine also 
must be used in connection with it "He 
makes no other reference to the engine than 
as being propelled by the motive power that 
is generated. A threshing machine, also, must 
be used, but none of those enter into his 
conception; that is to say, neither the boiler, 
the engine, nor the threshing machine form 
any part of his conception as to what regu- 
lated, controlled, or modified the combus- 
tion of the fuel for the generation of heat. 
There is nothing to indicate that he sup- 
posed that any boiler, or any class or kind 
of boilers, had any influence whatever upon 
the regulation or modification and control- 
ling of the combustion, so that the straw 
should not burn too rapidly, or so that it 
should not be consumed in such a way as to 
lose a part of its force in the consumption. 
The only thing that his idea extends to, then, 
is the combination of this tube, which, it 
seems from the evidence, served— Firstly, 
as a feeder; secondly, to shut off the 
draught, so as to prevent the too rapid com- 
bustion; and, thirdly, to prevent the straw 
from falling below and igniting in the other 
draught below. His conception does not em- 
brace a steam boiler, or any class of steam 
boilers, as co-operating with his other devices 
to modify, to regulate, or control the con- 
sumption of fuel; but it is limited to those 
two devices for that purpose of modification, 
regulation, and controlling the consumption. 
The boiler is simply referred to as an instru- 



ment for generating steam and furnishing 
the motive power. It is not one of the ele- 
ments, therefore, that affects, in his estima- • 
tion, the regulation or modification which he 
sought to produce, and is not, therefore, em- 
braced in his combination, and is not a part 
of his idea. It is only a part of the gen- 
eral machine. His claim was limited to the 
subcombination. A patentee may claim the 
entire combination of a half dozen different 
elements, and he may, in connection with 
that, make several subcombinations,— two or 
three, or more of them,— and claim the com- 
bination of any two of them which produces 
a result, or any three of them which pro- 
duces a result, or any four of them; but the 
only thing he, in this instance, claimed as a 
combination are those elements which, in his 
estimation, co-operate together, and tend to 
produce the result which he seeks to produce. 
Now, that is the construction, plainly, of Mr. 
Morey's patent; and in his testimony there 
is nothing to indicate that he ever conceived 
the further idea that any particular class or 
kind of boiler would co-operate with his oth- 
er devices to produce that particular result, 
but he intended to produce his result by sim- 
ply controlling, regulating, or modifying the 
consumption of straw by those means which 
he indicates, and by those means alone. 

Now, if Mr. Rice's patent only carries out 
that idea, then it is only carrying forward 
his idea, in the sense of the language of the 
instruction which I gave you. But did he 
add something to that idea? Was there an 
additional conception by Mr. Rice, which he 
has covered by his patent? Is there a new 
element added? Mr. Rice, by the specifica- 
tions of his patent, shows what he claims 
that he has discovered. He says: "My ex- 
periments have developed the fact that, by 
attaching a tube or box door to the furnaces 
of that class of boilers known as return- 
flue boilers, in which the chimney or stack 
is constructed directly above the furnace, and 
the heat and products of combustion from 
the furnace are carried along under the boil- 
er and then returned to the stack through 
the tubes or flues leading through the length 
of the boiler, the combustion will be so com- 
plete that no sparks and very little smoke 
will escape from the chimney, and the straw 
will burn freely, giving out a high degree 
of heat, without danger of choking the grate 
bars. By this construction all the fuel is 
thoroughly ignited in its passage through the 
large flue, which has plenty of air admitted 
for that purpose. The heat and flame will 
be concentrated in returning through the 
small flues, and combustion will be so com- 
plete that no sparks and very little smoke 
will escape from the chimney, and this lat- 
ter will not even need a bonnet." He also 
says, among other things: "To the door of 
the furnace, O, I attach a straw-feeding 
tube." Then he goes on to say what consti- 
tuted his discovery and produced these de- 
sired results: "In order to remedy these 
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faults, and properly consume all of the smoke 
and sparks, I perforated my tubes sheet, B, 

B" (this is it; trie heading here in the inside), 

"so as to admit one large flue, C, near the 
bottom, which receives the fuel upon a grate, 
D, and acts at the same time as a tube and 
fire box. To the door of the furnace, G, I 

attach a straw feeding tube, E, through 
which the straw or other light fuel is fed to 
the furnace. This tube can be constructed 
in the manner described by David Morey in 
his patents, dated February 11, 1873, and 
May 20, 1873, for straw-feeding attachments 
for furnaces, or in some suitable manner for 
feeding the straw without admitting a 
draft." Now, he claims, "by this construc- 
tion I am able to make," not an attachment 
combined with a furnace door, merely, but, 
"I am enabled to make a boiler and furnace 
in which straw can be used as a fuel with 
perfect safety, and in which repairs can be 
easily effected." Then his claim is: "The 
boiler, A, having the furnace, O, grate, D, 
return flues or tubes, E, E, and stack or 
chimney, B, arranged as described, in com- 
bination with the straw-feeding furnace-door 
attachment, substantially as and for the pur- 
pose described." 

Now, his conception, you will, see, adds 
something else to the combination of the feed- 
ing apparatus and the furnace door, as af- 
fecting the efficiency of the heat produced by 
the combustion,— something more than is ac- 
complished by the mere consumption of the 
straw as affected by the combination of the 
door of the furnace with the feeding attach- 
ment He takes in the flues. The heat from 
the straw being all in the flame,— there be- 
ing no heat in the coals or embers,— the heat 
in the flames passing through the flues con- 
centrated in the small tubes, C, G, thereby 
giving it a larger space and heating surface; 
and there being heat enough to last while 
carrying it along, it makes it more effective, 
according to his ideas, and it consumes so 
thoroughly as to prevent the escape of sparks, 
and makes it safer. So that his conception 
adds another conception to that of Morey; 
that is to say, the flues as affecting the opera- 
tion of the combustion, rendering the heat 
more effective which is generated by that 
combustion. And" he claims that it pro- 
duces two results: Mrstly, you get the full 
benefit of the heat, according to his idea; 
and also, you make it a safer machine, both 
of which must be useful, if it produces those 
results. Now, that is his conception. Flues 
enter into the combination as another ele- 
ment, another conception added to the two 
elements which were united by Morey,— that 
Is to say, the three elements co-operating to- 
gether produce the result,— whereas, in Mo- 
rey's, according to his claim, only two of 
them co-operated to produce the result. The 
use of the boiler in Morey's machine was 
for another purpose,— the heating of water 
and the generation of steam. 

1 therefore instruct you, gentlemen, that, 



as described in their patents, the claim of 
Rice is broader than Morey's, and introduces 
another element into the claim,— adds a new 
idea, which Morey claims to have discovered. 
Now, that is a matter of construction. That 
is a matter of law, upon the construction 
of the language of the patents themselves, 
as to what their respective claims cover. 
Now, if that is Rice's combination," if he is 
the first to discover it, if it was never dis- 
covered before, and it produces a new and 
useful result, he is entitled to a patent for it, 
and I instruct you that Morey's patent, ac- 
cording to the claim, if the claim is true on 
both sides, is not an anticipation of Rice's; 
that Morey's patent, not being in anticipa- 
tion of Rice's, the other patent, the English 
patent of Garratt, is not an anticipation of 
Rice's, for that, with respect to this point, 
is substantially the same as Morey's. Rice's 
idea is not carried out and introduced into 
that patent or that description,— this addi- 
tional idea which Rice claims he has discov- 
ered and introduced in his claim for a pat- 
ent. Neither of those, therefore, properly 
construed, is an anticipation of Rice. If 
Rice,' therefore, is the first one to discover 
this effect, and this effect is produced by 
his combination, and is useful, he is entitled 
to a patent for it. 

There is another machine upon which some 
stress has been laid, and that is the Mare 
Island machine. Gentlemen, you have heard 
the testimony in relation to that, and it is a 
question of fact, for you to determine, wheth- 
er that machine embraces all the elements 
that are contained in the Rice machine; and 
if it would perform the same service in the 
same manner, in substantially the same way, 
— if it has substantially the same combination 
in all particulars,— why, then, it is an antici- 
pation of Rice's machine. I believe there is 
no testimony introduced to show that it had 
been tried, to see whether it would work with 
straw or not It was used at Mare Island for 
other purposes. The testimony was mostly 
directed to the arrangement in the door. You 
heard the testimony, gentlemen, and it is for 
you to determine whether or not that ma- 
chine is the same thing,— whether it embraces 
all the elements of the Rice combination, and 
produces the same result in the same manner, 
or not I shall not attempt to analyze par- 
ticularly, because the counsel on both sides 
have called your attention to the evidence on 
that point If this is the same thing,— If it 
does the same thing in the same way, in sub- 
stantially the same way,— why, then, it is an 
anticipation of this machine, otherwise, it is 
not. But it must embrace all the elements 
that enter into Rice's combination, and pro- 
duce the same results in the same way, in 
order to make it the same thing. 

It is no new invention to use an old machine 
for a new purpose. The inventor of a ma- 
chine is entitled to all the uses to which it can 
be put, no matter whether he had conceived 
the idea of the use or not; and if the machine 
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is public property, then the public has the 
same rights to such machine that the patentee 
has to his patented machine, and may use it, 
not only for purposes now known, but also 
for all purposes for which it may hereafter 
turn out to be useful. But, gentlemen, it 
must be the entire combination to be the 
same machine. It must contain the whole 
combination, and not omit any of the ele- 
ments of the combination. In connection with 
that, I will say, also, gentlem ^n, that no ma- 
chine can be an anticipation of the plaintiff's 
patent which could not be made to produce, 
without altering its construction substantially, 
the same results as were produced by the ma- 
chine described in the plaintiff's patent. Any 
prior machine which would not produce sub- 
stantially the same results as the one patented 
to the plaintiff could not be substantially the 
same machine, no matter how nearly the prior 
machine might resemble the plaintiff's in its 
construction. Gentlemen, you will determine 
the question, whether this is new or not, re- 
membering that the patent makes out a prima 
facie case, and it devolves upon the defendant 
to show by satisfactory evidence that it has 
been anticipated by some other machine. I 
believe that these are the only machines pre- 
sented that there is any substantial claim of 
being anticipations,— all that I recollect now. 
If there are others, you will recollect them, 
and apply the same principles to them that 
are applied to these. 

The next question is, is it useful? It must 
be new and useful. If you find it is not new, 
that ends the case. But if you find it is new, 
then is it useful? Upon that subject, also, 
the patent is prima facie evidence that it is 
useful; and the fact, if it be a fact, that it 
has gone into general use is also evidence of 
usefulness. The very fact that these defend- 
ants are here contesting it is evidence of its 
usefulness. It is not at all likely that it will 
go largely into use, and that these defendants 
would be here contesting it, if it is not use- 
ful. If there are any machines that are 
equally useful, they can use them without in- 
fringing upon this patent. All those facts go 
to the question of usefulness. Now, the testi- 
mony indicates to you, gentlemen, that, until 
three j'ears past, this machine has never 
been used with straw. There is evidence here 
to show that many attempts had been made 
to make a machine that would successfully 
burn straw. The evidence tended to show 
that, as soon as this turned out to be a suc- 
cess, it went into immediate use and supplant- 
ed,— nearly supplanted,— all other machines 
within the state, or is rapidly supplanting 
them. Now, all that is evidence of useful- 
ness. So, also, gentlemen, the fact that there 
was a want for this machine, and that there 
was an effort to discover a machine that 
would practically consume straw for the gen- 
eration of steam, and that none was ever suc- 
cessfully used for the consumption of straw 
until these two engines of Morey and Rice 
came into the field, is very strong evidence 



that it Is new also; because if the thing had 
before existed, and it had been known, there 
being a want of it, it would probably have 
been used, and if, under the . circumstances 
named, no such machine existed or was 
brought into use for this purpose, that would 
be indicative that it was not known that there 
was any such machine. This, then, is a 
strong and persuasive evidence of the new- 
ness as well as of the usefulness of the ma- 
chine,— that, in connection with the fact that 
it went into immediate use, if it did go into 
immediate use. But how much weight is to 
be given to it is a question for your considera- 
tion entirely. Now, gentlemen, upon this 
testimony you will determine whether this 
combination is new and useful. If it is new 
and useful, and Rice was the first inventor, 
why, then, he has a valid patent, and no per- 
son has a right to infringe it. If these de- 
fendants have infringed it, then they are 
bound to respond to him in damages for that 
infringement. 

You will pass upon those questions, then, 
gentlemen. If you find that this was new 
and useful, the next question is, has there 
been an infringement of the patent? I had 
occasion before, in another ease, to define 
infringement of a patent, and as the counsel 
for the defendants have accepted ■ that defi- 
nition having read from the opinion the defi- 
nition which was given, and it has not been 
controverted by the other party, I cannot do 
better than give the definition of infringe- 
ment in the language there used. It seems 
to be conceded to be correct upon both sides. 
"An infringement takes place whenever a 
party avails himself of the invention of the 
patentee without such variation as will con- 
stitute a new discoveiy. An infringement 
involves substantial identity. It is a copy 
of the thing described in the specifications 
of the patentee, either without variations 
or with only such variations as are consist- 
ent with its being, in substance, the same 
thing. No certain, definite rule can be stat- 
ed by which to determine unerringly, in ev- 
ery case, what will amount to substantial 
identity. The jury, guided by general prin- 
ciples, must determine each case upon its 
own circumstances. If, however, the inven- 
tion of the patentee be a machine, or an im- 
provement on a machine, it will be infringed 
by a machine which incorporates in its struc- 
ture and operation the substance of the in- 
vention,— that is, by an arrangement of its 
mechanisms which performs the same serv- 
ice or produces the same effect in the same, 
or substantially the same, way. The ques- 
tion is whether the given effect is produced 
substantially by the same mode of opera- 
tion and the same combination of powers 
and devices in both machines. Mere color- 
able or evasive differences cannot defeat the 
right of the original inventor. The inquiry, 
therefore, should be whether the defendants' 
device is, in substance and effect, a colorable 
evasion of the plaintiff's contrivance, or 
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whether it is really a new and substantially- 
different thing. If the defendants have tak- 
en the same general plan, and applied it to 
the same purpose, and produced the same 
effect in substantially the same mode, al- 
though they have varied the form of con- 
struction merely, it will still he substan- 
tially, in contemplation of the patent law, 
the same thing; otherwise, it will not. 
Whether or not the machine is an infringe- 
ment of another, therefore, does not neces- 
sarily depend upon whether the mechanical 
constructions are different, but the question 
is whether, whatever be the mechanical con- 
struction, the latter machine contains the 
means or combination found in the previous 
machine,— whether, taking the structure as 
you find it, you see the new idea completely 
embodied in it. In this case, the plaintiff's 
patent is substantially for a. combination of 
parts before separately known and used in 
machinery, and since this is so it is no in- 
fringement to use any of the parts where 
the combination itself is not used, or any 
combination of some of its parts with an- 
other substantially different from a third 
element or part described in the specifica- 
tions of plaintiff's patent. But if the de- 
fendants here have only varied their combi- 
nation by employing well-known mechanical 
substitutes for some one or more material 
elements' or parts of the plaintiff's combina- 
tion, then there is an infringement; for a 
mere known mechanical substitute for a 
thing, for the purpose of determining the 
question in issue, must be regarded as the 
thing itself." 

Now, gentlemen, is there an infringement? 
As I instructed you before, the combination 
in the plaintiff's patent consists of the boil- 
er, A, having the "furnace, C, grate, I" (you 
find that in both machines), "return flues, 
E, E," (you find them in both machines)," 
"stack or chimney, B" (that is in this de- 
vice, and here— showing with a model— it is 
in both machines), "arranged as described, 
in combination with the straw-feeding fur- 
nace-door attachment, substantially as and 
for the purpose described." Now, the stand 
is made, upon the part of the defendants 
here, on the straw-feeding furnace attach- 
ment, because their machine, in order to be 
an infringement, must contain all of the ele- 
ments that go to make up their combina- 
tion, and if the straw-feeding furnace at- 
tachment is omitted, then, they have not 
used his combination,— they have used only 
a part of his combination, and a part of his 
combination has not been patented. It is 
the entire combination that has been pat- 
ented. 

The whole question comes back to this: 
The only stand, and the only claim, I be- 
lieve, on this branch of the ease, is that the 
defendants have not used the straw-feeding 
attachment of the plaintiff. On the other 
hand, the plaintiff insists that they used 
simply a mechanical substitute for that, and 
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that, therefore,' it must be considered as 
though it were the precise thing, and in the 
precise form in which they used it. And 
the question for you to determine is, then, 
on that point, if you find the others are all 
used, whether they have used that straw- 
feeding attachment or a mechanical substi- 
tute for it; because, if they have used a 
mechanical substitute for it, it is regarded 
as the attachment itself,— that is to say, 
have they used something that performs the 
same service in substantially the same way, 
a known mechanical substitute which per- 
forms substantially the same service in the 
samp way? "Where, in mechanics, one de- 
vice does a particular thing, or accomplishes 
a particular result, of another device known 
and used in mechanics, which skillful and 
experienced workmen know will produce the 
same result, and do the same particular 
thing, it is a known mechanical substitute 
for the first device mentioned for doing that 
thing, or accomplishing that result, although ■ 
the first device may never have been de- 
tached from its work, and the second one 
put into its place. It is sufficient to consti- 
tute mechanical substitutes that, when a 
skillful mechanic sees one device doing a 
particular thing, he knows the other device, 
whose uses he is acquainted with, will do 
the same thing." 

Gentlemen, it often happens- that, in the 
evasion of patents, a mechanieal substitute— 
because they are sometimes very different in 
form and construction— is put in place of the 
other element, with a view to evasion. 
Whenever that takes place, there is still an 
infringement, because the mechanical substi- 
tute is regarded for this purpose the same as 
the original thing. The question for you to 
determine is whether there was any feeding 
attachment here, or anything that was a 
known substitute for it at the time that this 
invention was made, and which a person 
skilled in the business, and knowing the uses 
to which the feeding attachment was adapt- 
ed, could substitute without the process of 
invention, merely from his skill, and from his 
own knowledge of the other thing,— whether 
he could take it out and put the other in its 
place without experiment, or without exercis- 
ing the faculty of invention. If it is such 
that a person skilled in the business, and 
knowing the object for which the element in 
the combination is used, eould substitute the 
other for it, then it is a mechanical substi- 
tute, and is the same as the thing itself. Mr. 
Rice does not limit his feeding device to the 
box, or either of the boxes, which Mr. Morey 
has invented, neither in the original patent 
nor in the reissued patent; He says: "To 
the door of the furnace, G, I attach a straw- 
feeding tube, E, through which the straw or 
other light fuel is fed to the furnaces. This 
tube can be constructed in the manner de- 
scribed by David Morey in his patents, dated 
February 11, 1873, and May ^5, 1873, for 
steam-feeding attachments for f nrnaces, or in 
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some other suitable manner for feeding the 
straw without admitting a draft of air." 
You will bear in mind, gentlemen, that there 
are two patents of Morey, having different 
combinations. You can have the patents be- 
fore you so you can examine them when you 
retire. (Showing them.) This is one, and 
this is the other. This tube in Rice's does 
not necessarily include these doors. It may 
be such as either of those, or it may be some- 
thing else,— any suitable tube for the feed- 
ing of the straw without admitting a draft of 
air. I will read it again. (Reads.) Now, 
the object, as I said before, indicated by the 
testimony seems to be what I will now state. 
If there is any other use for it, you have 
heard the testimony, and we will see what 
it is. But I will call your attention to these 
as some of the uses, at least, indicated: 
First, as an aperture and guide to conduct 
the straw into the furnace; secondly, to cut 
off the draught of air. The draught, it seems, 
may be cut off by the door, or by the stuffing 
in of straw itself, which may -be left in the 
orifice until the next forkful comes; but 
there must be some sort of an attachment 
that serves these purposes,— something in the 
nature of that which he describes here, al- 
though it may not be like Morey's, or either 
of them. It must be something of that kind, 
which serves that purpose,— to serve as a con- 
duit; also, to stop off the draught until the 
next forkful comes, thereby regulating, mod- 
ifying, and controlling the consumption of 
the straw. And the other indication is that 
it prevents the straw from falling down and 
taking fire from the draft below. Now, then, 
there must be something that answers that 
purpose in the infringing machine, in order 
to make it embrace the entire combination 
of Rice. Anything that was before known, 
which a mechanic by his skilL seeing what 
is to be done, could substitute, without ex- 
ercising the faculty of invention and without 
experimenting upon it, and make it answer 
the same purpose as the device in question, 
would be a mechanical substitute. 

It is contended upon the part of the plain- 
tiff that these devices which are used by the 
defendants are such substitutes (illustrating); 
that the door falling here serves as a rest, 
and serves as a guide; that the straw may 
close the orifice as it enters; and that any 
man could make that arrangement and sub- 
stitute it, without exercising the faculty of 
invention. Now, whether that is so or not, 
gentlemen, is a question of fact for you to 
determine, and you must determine it from 
the evidence. In the case of one of the en- 
gines, the testimony is conflicting as to what 
the arrangement was. Some of the wit- 
nesses said there was something in the na- 
ture of a trough,— that is, a bottom piece, 
and a side piece on each side,— which would 
be like a spout or a tube- Other witnesses 
say there was simply the bottom piece, and 
the testimony is that that answered for a 
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rest. As the testimony is conflicting, you 
must take it as you find it. Some say it 
serves as a guide, and that the straw closes 
the orifice, and that it also prevents the 
straw from falling down, in the same manner 
that the tube would do. Now, if that is an 
arrangement which answers the same pur- 
pose, and performs the same function, in sub- 
stance (not exactly, but substantially), in the 
same manner, involving substantially the 
same principle, and performs the same office, 
—if it was a known implement, which any 
one could substitute for the other,— if that be 
so, and it performs those functions in sub- 
stantially the same way, substantially the 
same manner, then it is a mechanical substi- 
tute for the attachment, the feeding box or 
tube in Rice's machine, and must be regard- 
ed as the same thing; otherwise, it is not. 
If it is not such a mechanical substitute, then 
there is wanting one of the elements in the 
combination; and it is for you to determine, 
from all the facts in the case, whether that 
is a mechanical substitute or not, and wheth- 
er the machine as a whole contains all of the 
elements which enter into Rice's combina- 
tion, so as to make it substantially the same 
thing, and doing the same work in substan- 
tially the same way. If you find that to be 
so, why, then, there is an infringement. Oth- 
erwise, there is not an infringement Gen- 
tlemen, this is a question of fact, wholly for 
you. I have only indicated the points to 
which your attention is called; but what 
weight you give to the testimony, what im- 
portance you will attach to it, you are your- 
selves to determine, not I. 

If you find there is an infringement, the 
next question is one of damages. If you 
find there has been an infringement, you will 
find the amount of damages the plaintiff has 
sustained by reason of this infringement 
The rule of damages, gentlemen, should be 
the exact amount of damages actually sus- 
tained; that is to say, should be compensa- 
tion, not punishment. The plaintiff should be 
fully compensated for the loss that he has 
sustained by reason of the infringement of his 
patent Two elements of damage have been 
given in testimony here. Sometimes the roy- 
alty may afford a proper measure of dam- 
ages. At other times it does not. In some 
cases the patentee prefers to receive his com- 
pensation entirely by royalty, making no ma- 
chines himself; not to sell the patent, but 
simply to allow the public to use it by paying 
him a royalty of so much on each machine. 
When that is done, the royalty is the fair 
compensation, because it is the compensation 
which he fixes himself for the machine. In 
another instance a party may choose to sell 
his invention, and in another instance he 
may choose to manufacture his machine and 
supply the market himself. Now, the patent 
is his. The property is his, and he is enti- 
tled to adopt either of those modes that suits 
his judgment or convenience. There is evi- 
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dence here, gentlemen, that the party fixed 
a royalty for the territory east of the Sierra 
Nevadas or the Rocky Mountains, I have for- 
gotten ■which, — no matter which,— and that 
he authorized the sale of machines there for 
a fixed royalty, hut that did not include the 
Pacific coast; that he preferred here to sup- 
ply the market itself, and was manufacturing 
and selling the machine himself. Now, he 
had a right to do that, if he chose to do it; 
and whatever, machines he could have sold 
here at his price, he was entitled to sell. If 
his invention was the thing which made his 
machine marketable, and the sale of it de- 
pended entirely and wholly upon his inven- 
tion, then he is entitled to the profits" on the 
machines that he could have sold, had not 
this interfering machine come into the mar- 
ket. Otherwise, he is entitled to whatever 
profits he could make from the sale of his 
invention. It is for you to ascertain how 
many machines were sold by the defendant 
in this case, and whether, in all probability, 
the plaintiff could have sold those machines, 
had the defendant not made and sold them, 
and what the profit is upon them that is due 
to his improvement. Whatever that is, he is 
entitled to recover; but you are not to in- 
clude any machines which were made prior 
to the 4th of May, 1S75, nor subsequent to 
January 12, 1S76. 

You have heard plaintiff's counsel say that 
the most important question to him is* the es- 
tablishment of his right. That is more im- 
portant than are damages. Still, plaintiff 
asks damages, and is entitled to such dam- 
ages as you think he should receive. But he 
has said in the argument here that the* other 
is the more important question, and that he 
would be satisfied with less damages than he 
has claimed, if you cannot agree on the great- 
er sum, in case you find his right has been 
violated. 

If you find a verdict for the plaintiff, your 
verdict will be: "We, the jury, find for the 
plaintiff, and assess his damages" at so much, 
whatever you find those damages to be. If 
you find damages, they should be such as 
will compensate him for loss by reason of the 
making and selling of the machines which 
are shown to you to have been made and sold 
by the defendant Then your first inquiry, 
gentlemen, is, is this new? Then, is it use- 
ful? And, has it been infringed? And, if 
you find all of those for the plaintiff, the next 
question is, what is the amount of the dam- 
ages he has sustained? 

I believe I have covered all the points that 
are necessary to enable you to come to a de- 
cision in this case. 

[The trial resulted in a verdict and judgment 
for plaintiff, which was reversed by the supreme 
court. 104 TJ. S. 737.] 
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Case IsTo. 11,753. 

RICE v. MONTGOMERY et al. 

[4 Biss. 75.] i 

Circuit Court, D. Indiana.' May Term, 1S66. 

Factors — Porohase for Principal — Default — 

Place of Delivery— Reasonable Time 

— Quaxtcm Meruit. 

1. Where a factor agreed with his principal 
to purchase for him fifty thousand bushels of 
wheat, in consideration that the latter would 
immediately forward to him by express ten 
thousand dollars, and the residue to pay for 
such purchase in four or five days, and where 
the principal wholly failed to forward the mon- 
ey, though the factor had immediately pur- 
chased twenty thousand bushels of the wheat: 
Held, that the factor was under no obligation to 
nurchase the residue of the fifty thousand bush- 
els. 

[Cited in Burke v. Partridge, 58 N. H. l 351.] 

2. In the absence of any special agreement 
touching the place of delivery of wheat to be 
purchased by a commission merchant for his 
principal, the law will presume the place where 
the commission merchant does business to be 
the proper place of delivery. 

3. What is a reasonable time to send money 
by express from Muncie, Indiana, to Chicago, 
Illinois, is a question of fact for a jury. And if 
a declaration avers that three days are reason- 
able time, it is not subject to demurrer on that 
account. 

4. An averment that the defendant promised 
to pay the plaintiff reasonable commission as a 
factor, ought to be followed by an allegation of 
the reasonable value of such commission. 

[This was an action at law by Charles H. 
Rice against James Montgomery and others 
for the nonperformance of a contract. 
Heard on demurrer.] 

George Gardner, for plaintiffs. 

5. C. Sample, for defendants. 

McDONALD, District Judge. This is an 
action of assumpsit To the first and sec- 
ond counts of the declaration, special de- 
murrers have been filed. Every point made 
by them, however, if valid at all, would be 
reached by general demurrer. The special 
causes are mostly mere arguments and cita- 
tions of authorities, things unusual and im- 
proper in demurrers. 

The counts demurred to charge that the 
plaintiffs were commission merchants in 
Chicago, Illinois; that, in consideration that 
they would purchase for the defendants a 
large quantity of wheat, the defendants 
would, as soon as the same could be done, 
send to the plaintiffs from Muncie, Indiana, 
ten thousand dollars by express, to apply 
on such purchase, and pay the plaintiffs 
such balances of money as might be neces- 
sary to reimburse them for as much over 
the ten thousand dollars as the wheat might 
cost, within four or five days thereafter, and 
to pay also to the plaintiffs their reasonable 
charges and commissions for their services 
in the transaction; that, in pursuance of this 
arrangement, the plaintiffs immediately pur- 

i [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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chased for the defendants twenty thousand 
bushels of wheat, and were ready, willing 
and able to purchase as much more as would 
be necessary to fill the contract; but that the 
defendants failed to forward the ten thou- 
sand dollars within the time specified, and 
refused to accept the wheat already pur- 
chased for them, and haye not paid any- 
thing on the contract. 

This is substantially the case presented 
in both the counts, and they only differ in 
this, that the first count charges that the 
plaintiffs were to purchase for the defend- 
ants fifty thousand bushels of wheat, and 
the secoDd avers that they were to purchase 
a quantity not exceeding fifty thousand 
bushels; and in this, that the first eount 
does not expressly aver at what place the 
wheat was to be delivered, and the second 
count alleges that it was to be delivered at 
Chicago. 

1. It is objected to the first count, that it 
is not stated that the plaintiffs purchased 
more than twenty thousand bushels of wheat 
for the defendants, whereas they ought to 
have purchased fifty thousand. This objec- 
tion might be well taken if the case were a 
mere sale of wheat. But it is a case of 
agency, and not of sale. By the agreement 
the purchase of fifty thousand bushels was 
not a condition precedent. According to the 
count, the plaintiffs were not bound to pur- 
chase any wheat till the ten thousand dol- 
lars were sent them. This was the condition 
precedent in the case, and though they did 
purchase the twenty thousand bushels, they 
certainly were not bound to buy any more 
till they received that sum. By failing to for- 
ward it the defendants first violated the 
contract, and the plaintiffs were bound to 
go no further in its performance. 

2. It is further objected to the first count 
that it does not state where the wheat was 
to be delivered. The count has no express 
averment on this point It does, however, 
show that the plaintiffs were commission 
merchants, doing business at Chicago. And 
this we think sufficiently shows that the 
wheat was delivered there. 

3. It is averred in these counts, that three 
days, one of which was Sunday, were a suf- 
ficiently long period for the defendants to 
have forwarded the ten thousand dollars to 
Chicago. The defendants insist that it was 
not a reasonable time; and that as courts 
officially take notice of geographical dis- 
tances, this averment is defective as matter 
of law. We think courts must, ex officio, 
take notice of the distances between well- 
known geographical points in the United 
States. But we suppose we can not official- 
ly take notice how long it might take an ex- 
press company to cany ten thousand dollars 
from Muncie to Chicago. The declaration 
avers that three days was a sufficient time. 
Whether this averment is true, is a question 
of fact for the jury, not of law for the court. 

4. As to so much of the contract as may 



entitle the plaintiffs to pay for their costs 
and commissions for their services mention- 
ed in these counts, we think the objection 
to this part of them is well taken. Clearly, 
the declaration ought to have averred, as in 
the quantum meruit counts, what these 
services were reasonably worth. It is aver- 
red that the defendants promised to pay the 
plaintiffs their "reasonable costs, charges, 
and commissions" relating to the contract; 
but failing to state the value of these, the 
averment is insufficient; and there can be 
no recovery under it in its present form. 

But as each of these counts charges in 
good form a breach of the contract to for- 
ward the ten thousand dollars, and to pay 
balances due on the purchase of the wheat 
over and above that sum, we cannot sus- 
tain the demurrers merely on the ground 
that the averments touching the commis- 
sions, &c, are defective. These we must 
regard as mere surplusage. 

The demurrers are overruled. 

NOTE. For a lucid discussion of what are 
conditions dependent and independent, see 2 
Pars. Cont. 529, note r. 

That it is necessary in pleading quantum mer- 
uit and quantum valebat counts, to aver what 
services or materials were reasonably worth, 
see 1 Chit. PI. 34. 



Case No. 11,754. 

BICE et al. v. The POLLY & KITTY. 

[2 Pet. Adm. 420.] i 

District Court, D. Pennsylvania. 1789. 

Seamen — Croeltt op Masteu — Leaving Ship- 
Wages — Chastisement. 

1. The Iibellants, seamen of the Polly and 
Kitty, were obliged to leave her during her 
voyage, in consequence of the cruelty of the 
master and mate. They returned to Philadel- 
phia and claimed wages until they left the ves- 
sel. The court decreed payment to them. No 
demand was made for wages for the whole voy- 
age. 

[Cited in Emerson v. Howland, Case No. 4,- 
441; The America, Id. 286. Quoted in 
Magee v. The Moss, Id. 8,944. Cited in 
Worth v. The Lioness No. 2, 3 Fed. 925; 
The Noddleburn, 28 Fed. 857.] 

2. Master may inflict moderate chastisement 
on seamen. 

[Cited in Sheridan v. Furbur, Case No. 12,- 
761: Gould v. Christianson. Id. 5,636.] 

[This was a libel for wages by Rice and 
others against the Polly and Kitty (James 
Eggleston, master).] 

BY THE COURT. The Iibellants had been 
cruelly beaten and abused both by the captain 
and one Sbirtlin;, the mate, during the voyage, 
particularly in the port of Lisbon, insomuch 
that on account of extreme illusage and dan- 
gerous threats, they were obliged to leave the 
brig at Lisbon in the midst of her voyage, and 
return to Philadelphia in another vessel; and 
the principal question was* whether this deser- 

i [Reported by Richard Peters, Jr., Esq.] 
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tion did not incur a forfeiture of wages under 
the articles. 

In giving judgment, after summing up the 
testimony, it was said: 

"When mariners enter into articles for a 
voyage, they do not thereby put themselves 
out of the protection of the laws, or subject 
their limbs and lives to the capricious passions 
of a master or his mate. On account of the 
great charge entrusted to the master, and for 
the benefit of commerce, the law holds his of- 
fice in high estimation, and vests him with a 
great extent of discretionary power. It gives 
him absolute command over the seamen in 
all matters concerning their duty and the ob- 
ject of their service, but not an absolute com- 
mand over their persons. The master has a 
right to correct a refractory, disobedient mar- 
iner; but wherever this right is recognized in 
the books, moderate chastisement is always 
exprest or intended. For the law always 
watches the exercise of discretionary power 
with a jealous eye. The relation between a 
master and his servant or apprentice is such, 
that of necessity a discretionary authority is 
allowed by law to the master, yet nothing is 
more frequent than the intervention of the 
civil power to dissolve this connection, when 
the master is found to abuse his authority by 
undue severity and cruelty. Under such cir- 
cumstances, the servant is justified in leav- 
ing his master. Keeping a servant from meat 
and drink, or battery, are good causes for a 
departure from the service. Fitzh. Nat. Brev. 
391; 1 Bl. Comm. 428. The shipping articles, 
indeed, declare that forty-eight hours absence 
from the vessel, during the voyage, without 
leave, shall be deemed a total desertion, and 
incur a forfeiture of wages. But I would ob- 
serve here, as I did lately upon another oc- 
casion, that although the sole contract men- 
tioned in these articles on the part of the 
master or owner, is the payment of wages, yet 
law and reason will imply other obligations- 
such as, that the vessel shall be sea-worthy 
and properly fitted for navigation— that the 
mariners shall be supplied with sufficient 
meat and drink, and that they shall be treated 
with, at least, decent humanity. 

From a general review of the testimony, 
and indeed from the mate's own account, it is 
manifest that the libellants have been cruelly 
beaten and abused on board this brig at sun- 
dry times, and especially in the port of Lis- 
bon, where the captain found it necessary to 
take one of them on shore and put him under 
the care of a surgeon to be cured of the 
wounds and bruises he had suffered under 
the chastisement given him by the captain 
and his mate. The only justifications alleged 
for this great severity, are a general charge 
against the mariners of disobedience and in- 
sufficiency in their duty, without specifying 
any particulars, and an appearance of a mu- 
tinous combination between them in the port 
of Lisbon. I have carefully considered the 
testimony with regard to this last suggestion, 



but cannot find sufficient grounds to support 
the charge. The words "we shall see who will 
be master of this brig," seem to have a nat- 
ural reference to the request the mariners 
had just before made to him to be master of 
his own vessel, and not to suffer the mate to 
tyrannize over them in the manner he had 
done. As to the assertion that Hughes at- 
tempted to strike the mate, and that Lamant 
actually did strike him, it is not supported 
by testimony sufficient to establish a charge 
so highly criminal. But what I principally 
look to, is the general conduct of the mariners 
on this occasion. Finding themselves so cruel- 
ly treated by the mate, they first made their 
complaint to the captain; instead of obtaining 
the redress they expected, the captain joined 
the mate in punishing them still more severely 
for making this complaint. This extreme se- 
verity, together with the declaration of the 
mate, that he would make them glad to jump 
overboard before they got to America, seems 
to have taken away all hope of redress or 
even safety on board, and the whole crew 
left the vessel. When "on shore, they did not 
secrete themselves, but frequently sought for 
and met the captain, and openly demanded 
their wages and clothes; and finally, they ap- 
plied to the legal authority at Lisbon, and ob- 
tained a process against the captain. This 
conduct on the part of the mariners, seems 
to remove every appearance of an intended 
mutiny or a voluntary desertion. If the sus- 
picion of either had been well founded, why 
did not the captain apply to the courts of law 
at Lisbon, to have them secured and tried for 
their offences. This he did not do, but on 
the contrary, promised to pay them their 
wages, and anxiously avoided the process they 
had taken out against him* 

It is not necessary to enquire what effect 
the captain's promise to pay the mariners 
their wages, after they had left the vessel 
might have, as a legal assumption, after the 
supposed forfeiture, because I find very suffi- 
cient grounds for determining the cause with- 
out it. The libellants have not voluntarily de- 
serted, but have been forced from a service 
in which neither the rights of humanity nor 
personal safety could be depended upon or 
even expected. 

I adjudge that the libellants have and re- 
ceive their wages to the time of their leaving 
the vessel at Lisbon (for this is all the libel- 
lants ask for),2 and that the respondent pay 
the costs of suit. 



RICE (POSTMASTER GENERAL v.). See 
Case No. 11,312. 

2 -The claims of seamen to wages, under cir- 
cumstances similar to those mentioned in this 
case, for the whole voyage, have been frequent- 
ly allowed in the district court by Judge Peters, 
and there are many cases in the English books, 
in which the principles on which such claims 
are founded, have been recognized. 
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Case Wo. 11,755. 

RICE v. TAYLOR. 

[1 Bee, 386.] i 

Admiralty Court, District of Pennsylvania. 
1779. 

Prize — Right of Vessel in Sight to Participate 
— Possibility of Joining Battle. 

If at the time of a prize taken by a vessel of 
war, another armed vessel be in sight and in a 
possible condition to join in the battle, she will 
be allowed a share of the prize in proportion to 
her men and guns, but not if it be manifestly 
impossible for hei to take any part in the battle. 

The parties were commanders of privateers 
duly commissioned. Taylor engaged, and took 
a prize, Rice being in sight at the time of 
the capture. "Whereupon Rice claimed a 
share of booty under the maritime law. On 
the trial it appeared, that although Rice was 
in sight at the time of the action, yet from 
the peculiarity of his situation, it was im- 
possible he should have contributed to the 
capture by terrifying the enemy: and so the 
jury found a special verdict in these words: 
"That captain John Rice was in sight, and 
at the distance of five or six miles at the 
time of the said capture, mentioned, and so 
forth; but that he did not contribute to the 
said capture, or influence her surrender to 
the said captain Taylor. And if upon this 
finding, &c. &c." The fact was, that Rice 
lay within a bar, close upon the shore of 
New-Jersey, and saw Taylor engage a British 
vessel about five or six miles out at sea. 
There were also two British vessels of force 
between Rice and Taylor, at the time of the 
action. Rice, observing the battle, saw at 
last one of the vessels strike to the other, 
but could not clearly discern which had the 
victory: believing that Taylor had surren- 
dered, he reported in Jersey that poor Taylor 
was taken at last But he found a few days 
afterwards, that Taylor had been successful, 
and brought his prize safe into port Where- 
upon he claimed a share of the booty under 
the general law respecting vessels in sight of 
a capture. 

In the argument on the special verdict, the 
counsel for Rice rested his claim principally 
on Moll, de J. Mar. bk. 1, c. 2, § 20, urging 
that no testimony should be admitted against 
a presumption of law. 

But the judge observed, that the presump- 
tion of law is founded on a material fact: 
to wit, that the vessel in sight be armed and 
prepared for battle, or at least in a possible 
condition to join in the battle. When this is 
the case, the law will presume that her pres- 
ence terrified the enemy and influenced the 
surrender; and therefore, although she does 
not join in the engagement, allows her a 
share of the prize in proportion to her men 
and guns. But if a vessel in sight is aground 
on a shoal or bar, or is far to leeward, with 
disabled masts and rigging, or is so situated 

1 [Reported by Hon. Thomas Bee, District 
Judge.] 



(as In the present ease) that it is manifestly 
impossible for her to take any part in the 
battle, she cannot be considered as to be so 
prepared for battle as to bring her within 
the presumption of law. "When the reason 
of the law ceases, the law itself ought like- 
wise to cease with it." 1 Bl. Comm. p. 61. 

And so Rice's claim was dismissed. 

There was an appeal from this decision, 
but the appeal was not prosecuted. 



RICE (UNITED STATES v.). See Case No. 
16.153. 
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RICE, The WILLIAM D. See Case No. 17,- 
691. 

RICH v. CAMPBELL. See Case No. 14,837. 

RICH, The. See Case No. 18,221. 



Case -No. 11,756. 

RICH et al. v. The CHERUB. 

[Oliver's Forms (1842) 492.] 

District Court, D. Massachusetts. Nov., 1823. 

Fishing Voyages — Shipping Paper — Different 
Parol Agreement— Usage. 

[1. The contract expressed in shipping paper 
signed at the commencement of a fishing voy- 
age must control, as against any parol agree- 
ment or understanding at variance therewith, 
and which constitutes a departure from the 
laws of the United States.] 

[2. The usage prevailing at Marblehead, of 
giving the master only an equal share with the 
members of the crew in the part assigned to the 
crew, must prevail, where the vessel is owned 
at Marblehead, and the voyage is made from 
there, although an additional one sixty-four'h is 
allowed the master for his privilege by the 
custom of Cape Cod and the South Shore.] 

In admiralty. 

Abraham Moore and D. A. Simmons, for 
libellants. 

DAVIS, District Judge. The libellants, 
Matthias Rich, Nicholas White, and John 
Philan, prosecute this suit for the recovery 
of their shares in a fishing voyage, performed 
by them and eight others, in the schooner 
Cherub, in the summer of 1S22. Henry N. 
Quiner, of Marblehead, was owner of the 
vessel. Matthias Rich was skipper. A ship- 
ping paper, in common form for such a voy- 
age, was signed by the libellants, and sev- 
en others of the crew. The vessel proceeded 
to the Labrador shore, was employed hve 
months in the fishing business, and return- 
ed to Marblehead with about eight hundred 
quintals of fish, which were delive^d to Mr. 
Quiner, the owner; and what further curing 
was necessary was performed by him on his 
fishing flakes. The other man, William Kir- 
by, was taken up on the voyage, whose name 
does not appear in the shipping papers. He 
engaged for wages, which were paid by the 
libellants. 



[20 Fed. Cas. page 669] 



The libel alleges an understanding and 
agreement between the fishermen, different 
from the terms of the shipping paper. It is 
contended, that only six of the signers, in- 
cluding the skipper, Captain Rich, were the 
real sharesmen, and that all the rest went on 
wages; and if these men are considered as 
sharers, it is alleged that they have been 
paid their stipulated wages, by Captain Rich, 
from the proceeds of oil taken on the voy- 
age, and from his other funds; and that he 
ought, therefore, to represent them, and to 
be credited, in adjustment of the voyage, 
with their respective shares. There is evi- 
dence that the voyage did proceed with the 
understanding stated in the amendment to 
the libel; but its variance, from the written 
agreement, and its departure from the law 
of the United States on the subject, compel 
me to disregard it, and to require the voyage 
to be made up according to the terms of the 
shipping paper. The second direction to the 
auditor was on this ground. His report and 
the counter statement, presented by the re- 
spondent, enable me to make up the voyage 
so as to determine the vessel's share, and the 
shares of the crew. In the account of great 
generals, the two statements agree, except- 
ing that the owner's statement includes 
wood, omitted in the auditor's account, and 
places half the candles to the small generals. 
In these particulars I adopt the owner's ac- 
count The owner charges $2453 for flake 
hire. The three-eighths given to the owner 
of the vessel, by the shipping paper, is for 
the shoresman's compensation, as well as the 
use of the vessel. The shoresman's share is 
considered as one-eighth, and the vessel's 
one-quarter. There are some differences, 1 
find, between the North Shore and South 
Shore fishermen in respect to some particu- 
lars; but in this they agree. There is evi- 
dence, indeed, that a charge for flake hire 
is frequently made and admitted at Marble- 
head; but it is doubtful whether it could be 
sustained by the shipping papers. It is not 
necessary, however, to decide whether it be 
admissible by the shipping paper in this 
particular case. I should be disposed to give 
the shipping paper a very liberal construc- 
tion in reference to these voyages, so as to 
include and sanction any well-established 
and approved usages in this branch of busi- 
ness, though not expressly noticed in the 
written contract. In regard, however, to the 
other charge in this case, it does not ap- 
pear to be reasonable, as the fish were prin- 
cipally cured before they were delivered to 
the owners; and in what was done at Mar- 
blehead the crew assisted, whose charge for 
that service 1 disallow, as I do the owner's 
charge for flake hire. I add to the great gen- 
•erals the amount of wages paid to Kirby, 
whose name is not on the shipping paper, 
considering him to have been engaged for 
the benefit of the whole concern. The amount 
of great generals will thus be $1,132.54, 
which, being deducted from the fish and oil 
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taken, $2,503.45, leaves the net proceeds 
$1,430.91. 

Three-eighths belonging to the vessel § 536 59 
The remaining five-eighths to the 
crew BU4 &- 

$1,430 91 

In regard to the amount of small generals, 
there is no dispute; which amount, §486.16, 
being deducted from the five-eighths belong- 
ing to the owner, leaves §408.17 to be divided 
among them. The master claims one sixty- 
fourth for his privilege. If this is to be al- 
lowed, it must, according to the terms of the 
shipping paper, come out of the five-eighths 
appertaining to the crew, for it is expressly 
agreed that the vessel's share shall be three- 
eighths. This allowance is usually, and, 1 
believe, invariably, made on the South Shore, 
but it is testified not to be the practice at 
Marblehead, and the usage at Cape Ann cor- 
responds, in this particular, with that at 
Marblehead. The skipper has an equal share 
with his companions, and no more, unless it 
be otherwise specially agreed; and from 
Roundy's deposition it would appear that 
there was no contract or understanding in 
this voyage, in this particular, varying from 
the common usage at Marblehead. It was 
natural for Captain Rich, coming from Cape 
Cod, to expect this allowance; but the voy- 
age, in this respect, must be governed by the 
usage at Marblehead. The whole crew, in- 
cluding the skipper, being thus equal shar- 
ers, their respective share, one-tenth each of 
$408.17, is $40.81. The libellants, therefore, 
are to be respectively credited with this 
sum, and charged with what they may have 
received; and the decree will be accordingly 
as the balance may appear. There is hot 
sufilcient evidence of transfer, to authorize 
an admission of Captain Rich to represent 
the other shares which he claims, besides his 
own. But I consider those shares in the 
hands of the respondents, as answerable for 
advances made to these men, respectively, ei- 
ther by Captain Rich, or by the respondents, 
and shall decree to Captain Rich his portion 
of such advances, upon accounts to be sep- 
arately stated with each of the men. The 
materials before me do not enable me to 
make up this part of the account It may 
be done by the parties, and if they do not 
agree, after this indication of the principles 
of the case, I will examine their further state- 
ments, in this particular, and settle the pre- 
cise sums, if any, which the libellants are 
entitled to recover. It may be that the ad- 
vances made by Captain Rich and by the re- 
spondents to the hired men, as they are call- 
ed, may exceed the amount of their shares. 
In such case, the loss by such excess should. 
I think, be sustained, three-eighths by the 
•owner, and five-eighths by the six persons 
who considered themselves as sharers. For 
though I cannot make up the voyage general- 
ly, on their understanding or agreement as 
to its plan, but must be governed by the ship- 
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ping paper, yet, in regard to the loss, if any 
there be, resulting from the course they have 
pursued, it should be borne in the same pro- 
portion as they would have shared in the 
voyage, if their agreement should have been 
carried into execution. On this principle, 
should there be any excess of payment to a 
hired man beyond his share, Captain Rich 
will be eharged with one-quarter of five- 
eighths, or five forty-eighths, of such excess. 
This cause has received minute and thor- 
ough attention from the counsel on both 
sides. It has presented diflleulties which 
must ever occur when the actual procedure 
and understanding of the parties is different 
from the contract which they have signed, 
and by which the court must be governed. 
It is important, in this branch of business, to 
look "carefully at the requirements of the law 
of the United States. Its strict observance 
may be, at times, inconvenient, but the couit 
cannot sanction a departure from its require- 
ments. It may be well, also, to amend the 
shipping paper, in a particular not'militating 
with the statute, but which, as it stands in 
the printed form before me, may not admit 
of some allowances, which may be according 
to usage, but may not be comprehended un- 
der the expressions employed. The skipper 
and fishermen, by the form, are entitled to 
five-eighths of the fish and five-eighths of 
the bounty, after deducting the general and 
other supplies, according to the usage and 
custom of -Marblehead. If any deduction be 
intended or expected, not embraced by the 
term "supplies," it should be inserted, that 
there may be no vexatious and expensive 
dispute in this interesting branch of busi- 
ness, which requires prompt and speedy ad- 
justment, and can illy sustain the expense 
and delay of litigation. 



Case No. 11,757. 

RICH v. CLOSE. 

[4 Fish. Pat. Cas. 279; 8 Blatchf. 41.] i 

Circuit Court, N. D. New York. Oct., 1870. 

Patents — Claims— Combination — In Aggregate 

—Omitting Immaterial Pahts— Equivalents 

— Water Wheels. 

1. An inventor must be taken to know of 
what his invention consists, and his patent does 
not secure to him the exclusive right in any 
thins: more than he claims to have invented. 

[Cited in Rowell v. Lindsay, 6 Fed. 293.] 

2. Although it is true that in the construction 
of a claim, reference may be had to the specifica- 
tion to ascertain the true interpretation of the 
claim, yet, where the claim is such as to leave 
no room for construction, where it is clear and 
explicit, and especially, where there is nothing 
in the specification which shows that the paten- 
tee did not mean just what the plain language 
of the claim imoorts, the court is not aided by, 
and has no need of aid from, such specification. 



i [Reported by Samuel S. Fisher, Esq., and 
by Hon. Samuel Blatchford, District Judge, and 
here compiled and reprinted by permission. The 
syllabus and opinion are from 4 Fish. Pat. Cas. 
279, and the statement is from 8 Blatchf. 41.] 



3. When a machine is patented as an aggre- 
gate, third parties may not deny an infringe- 
ment on the ground that they omit immaterial 
parts, or use fewer of the original old elements, 
or substitute equivalents. 

[Cited in Coolidge v. McCone, Case No. 3,- 
186.] 

4. The letters patent granted to Reuben Rich, 
July 8, 1842, for an "improvement in water- 
wheels," wherein the patentee claims only "the 
combination of the wheel, constructed as herein- 
before described, with the spiral conductor D, 
and tube F, so as to get the full pressure of the 
water, while the wheel is relieved of its weight, 
in the manner and for the purpose set forth," 
is not infringed by a combination of the wheel 
with the spiral conductor alone, without the 
tube or any equivalent therefor. 

[Cited in Rowell v. Lindsay, 6 Fed. 293.] 

5. The use of the wheel and the spiral con- 
ductor in combination, in such location, in ref- 
erence to the flume, as to render the tube un- 
necessary, is not the substitution for the tube 
of an equivalent therefor, and is no infringe- 
ment of such claim. 

6. A patent tor a mere combination of three 
distinct devices is not infringed by the use of 
only two of such devices, without the other. 

This was an action on the case [by Julia 
Rich, administratrix, against Beroth Close] 
for the infringement of letters patent • [No. 
2,708] granted to Reuben Rich, July Sth, 
18i2, for an "improvement in water-wheels." 
The specification called the improvement the 
"pressure center-vent water-wheal." The 
specification said: "The nature of my inven- 
tion consists in receiving the water on the 
wheel at its periphery, from the flume, by a 
spiral conductor, and discharging it as soon 
as it passes the buckets, thus giving the full 
action of the water, and relieving the wheel 
of its weight, as soon as it passes that point. 
The wheel, formed of iron or other suitable 
substance, when running horizontal, has its 
upper face formed of a flat plate, A, just the 
size of the wheel. Around its outer edge, 
there is a series of ogee-formed buckets, B, 
extending downwards at right angles, to its 
under side, and obliquely to the radii, overly- 
ing each other to any distance desired. A 
ring, C, is attached to the lower edge of these 
buckets, which is wide enough to reach from 
their outer to their inner edge, and leave the 
centre open for the free egress of the water. 
The vertical shaft passes through the centre 
of the top plate, A, and is firmly attached 
thereto. The wheel, so constructed, is sur- 
rounded by the spiral conductor B, to convey 
the water from the flume on to it. The 
space between this conductor and the wheel 
gradually contracting in width and height, 
from the entrance at d, around the whole cir- 
cumference of the wheel, has a tendency to 
press the water towards the centre. From 
the top of this conductor, a flange, E, pro- 
jects down around the wheel, as close as pos* 
sible without touching, the thickness of the 
upper plate, and prevents the water from 
running in over the wheel. A tube, F, sur- 
rounds the shaft, extending up above the 
water line; and, in the side of this tube, just 
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[Drawings of patent No. 2,708, granted July 8; 
1842, to It. Kich: published from the records 
of the United States patent office:] 
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over the -wheel, there is an aperture, G, which 
opens outside of the flume, for conducting off 
any water which may leak in over the wheel, 
and thus prevents its becoming clogged. 
Operation. "When the water is let on to. this 
wheel, the spiral serves to create an equal 
pressure towards the centre of the wheel on 
all sides, and, acting on the buckets while 
passing through them, relieves the wheel of 
its weight, as soon as it passes the inner 
edge of the ring O, falling down and passing 
off freely from the centre." The claim was 
as follows: "What I claim as my invention, 
and desire to secure by letters patent, is, the 
combination of the wheel, constructed as 
herein before described, with the spiral con- 
ductor D, and tube F, so as to get the full 



pressure of the water, while the wheel is re- 
lieved of its weight, in the manner and for 
the purpose set forth," 

At the trial, it appeared, that, in the de- 
fendant's wheel, the water was received on 
the wheel at its periphery, from the flume, 
by a spiral conductor, which was outside of 
the flume, and received the water from the 
flume through an aperture in the side there- 
of, and was attached to the flume, so that the 
tube F was dispensed with. The p'.aintiff 
offered -to prove, that the tube F was not 
necessary to the successful working of the 
plaintiff's combination, but the evidence was 
excluded. The court held that the plaintiff 
could not recover unless the defendant used, 
as an element of the combination, the tube 
F. The defendant had a verdict, and the 
plaintiff now moved for a new trial, on a 
case. 

Alexander H. Ayers, for plaintiff. 
John M. Carroll, for defendant. 

WOODRUFF, Circuit Judge. There is 
some reason to apprehend that the patentee, 
in this case, failed to secure to himself all 
that he might have secured, if he had not re- 
stricted his claim, as the inventor, to a mere 
combination. The argument of the plaintiff's 
counsel assumes, that the combination of a 
spiral conductor with a water wheel open at 
the bottom, through which the water would 
fall freely after passing through ogee buck- 
ets constructed as described in the specifica- 
tion annexed to the patent, was his invention; 
and this assumption does find some color in 
the language of the specification. But the 
patentee made no such claim in fact. It is 
perfectly consistent with the specification, and 
with the plaintiff's claim, to assume: (1) 
That the water-wheel described was* not new; 

(2) that the spiral conductor was not new; 

(3) that the use of a tube, F, above a water- 
wheel, to remove water which, being thereon, 
would impede its revolutions, was not new; 

(4) that the use of the spiral conductor de- 
scribed, to conduct water to the periphery of 
just such a wheel, and cast it against the 
buckets, was already common. The patentee 
may have invented each, but he has not said 
so, and he.has not claimed that he did. 

An inventor must be taken to know of 
what his invention consists, and his patent 
does not secure to him the exclusive right in 
anything more than he claims to have in- 
vented. If his specification is imperfect, 
through mistake or inadvertence, the law en- 
ables him to obtain a reissue, so as to con- 
form to the truth in this respect. 

Here, the patentee has narrowed his claim, 
by the use of terms which are express and 
clear: "What I claim as my invention, and 
desire to secure by letters patent, is, the com- 
bination of the wheel, constructed as herein 
before described, with the spiral conductor D, 
and tube F, so as to get the full pressure of 
the water, while the wheel is relieved of its 
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weight, in the .manner and for the purpose 
set forth." He does not claim to have in- 
vented either of the parts separately, nor to 
have invented a useful combination of any 
two of the parts without the third. He may 
have invented each of them, hut he has not 
obtained a patent for either of them. We 
are, therefore, left to the assumption, that 
each was old, and that his specific combina- 
tion alone was new. 

It is quite true, that, in the construction of 
a claim, reference is to be had to the de- 
scriptive portion of the specification, or to 
any other portion of it, to ascertain the true 
interpretation of the claim. But, where the 
claim is such as to leave no room for con- 
struction, where it is clear and explicit, and, 
especially, where there is nothing in the spec- 
ification which shows that the patentee did 
not mean just what the plain language of the 
claim imports, we are not aided by, and 
have no need of aid from, such specification. 
The case, therefore, stands thus: The pat- 
entee has not claimed to have invented the 
wheel described, or the combination of the 
wheel with the spiral conductor, and has 
not obtained a patent for either. He, there- 
fore, has no exclusive right by virtue of 
which he could prevent the defendant's using 
either. 

It is true, that inventions in general involve 
combinations of old devices. No machine is 
made that does not, in various of its parts, 
require, for its construction, the use of what 
is known and open to the use of all the world. 
Henee, when a machine is patented as an 
aggregate, third parties may not deny an 
infringement on the ground that they omit 
immaterial parts, or use fewer of the original 
old elements, or substitute equivalents. The 
question will still recur— Is the alleged in- 
fringement substantially the same machine? 
But, here, the patentee claims to combine 
a wheel and a spiral conductor, neither of 
which he claims to have invented, with a 
tube, F, to carry off the water from the sur- 
face of the wheel. Now, if the defendant 
had substituted an equivalent device for the 
tube F, he might be an infringer. But he 
was not, by this patent, prevented from using 
the other two without any such device. His 
using them in a location, in reference to the 
flume, which rendered the tube unnecessary 
aDd useless, was not substituting an equiva- 
lent device, but was only using them without 
any device of any kind for the purpose indi- 
cated. The case falls, therefore, within the 
rule stated, namely, that, when a combina- 
tion of known elements or devices is pat- 
ented, and the combination only, the use of 
any of the devices less than all is no in- 
fringement This rule is not to be construed 
so strictly as to conflict with the other rule 
above stated, and to permit the substitution 
of equivalent devices, where the combination 
is substantially the same. But, here, the 
tube F is a distinct member of the combina- 
tion, for a specific useful purpose; and it 



cannot be rejected in determining what Is, In 
law and in fact, the subject of the patent. 

If the wheel had been claimed, or the com- 
bination of the wheel and the spiral con- 
ductor, the defendant could not have pro- 
tected himself by dispensing with the tube 
F, although the plaintiff had also patented 
the three in combination; but, as the case 
stands, I see no alternative but to hold the 
ruling on the trial correet. 

The motion for a new trial is denied. 



Case No. 11,758. 

RICH et al. v. LTPPINCOTT et al. 

[2 Fish. Pat. Cas. 1; i 1 Pittsb. Rep. 31; 1 

Pittsb. Leg. J. p. 21, No. 7; 26 Jour. Fr. 

Inst (3d S.) 10; 1 Pittsb. Leg. J. 9.] 

Circuit Court, W. D. Pennsylvania. May, 
1853. 

Patents— Claims — Invention— Abandonment— 
Delay — Fihe-Pkoof Safes. 

1. The law requires the claim of invention to 
he set forth precisely and specifically, and pre- 
cludes the patentee from alleging it to be differ- 
ent or more enlarged than he has thus set it 
forth. 

2. If the patentee was the first and original 
inventor or discoverer of the application and use 
of plaster of Paris to the filling of fire-proof 
safes, and this application produced a new and 
useful result, it can not be doubted that it is 
the proper subject of a patent 

3. It is not for the discovery of the fact or 
principle that gypsum has certain qualities not 
before known, to-wit: that it was a non-con- 
ductor of heat, but it is for the application of 
this substance, possessing such qualities, to pro- 
duce a beneficial result— a manufacture or ma- 
chine better than any before known. 

4. The patentee does not and could not, claim 
all compositions known and unknown of which 
gypsum might be a component part, which 
might be used as non-conductors in lining safes. 

5. If the defendant uses a composition known 
and used as a non-conductor for twenty-five 
years or more, which was not a mere colorable 
evasion of the plaintiff's patent, taking advan- 
tage of his discovery, and merely varying it by 
a mixture of other ingredients to cover the in- 
fringement, even though plaster of Paris may 
have been one of the ingredients of such com- 
position, the use of it is not necessarily an in- 
fringement of plaintiff's patent. 

6. If the first inventor reduced his theory to 
practice, and put his machine or other invention 
into use, the law would never intend that the 
greater or less use in which it might be, or the 
more or less widely the knowledge of its exist- 
ence might circulate, should constitute the cri- 
terion by which to decide UDon the validity of 
any subsequent patent for the invention. 

7. A patent may be defeated, by showing that 
the thing secured by the patent had been discov- 
ered and put into actual use prior to the discov- 
ery of the patentee,, however limited the use or 
knowledge of the prior discovery might have 
been. 

[Cited in Monce v. Woodworth, Case No. 9,- 
706.] 

8. If the original inventor of a machine aban- 
dons the use of it and does not take out a pat- 
ent first, no other person can entitle himself to 
a patent for it. There are exceptions to this 

i TReportPd by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 
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rule, as in the case of a lost art, where the 
knowledge of it has been lost for ages— or of 
more recent inventions, where the knowledge of 
the improvement is as completely lost as if it 
had never been discovered. 

9. If an earlier application by the inventor is 
for the same subject-matter as he afterward 
patents — and if such application was not with- 
drawn by him, but the delay was caused by the 
conduct of the commissioner of patents, in re- 
fusing to giant a patent, then the inventor 
should not be considered to have abandoned his 
invention to the public, unless he abandoned it 
before his first application. 

[Cited in Bevin v. East Hampton Bell Co., 
Case No. 1,379; Johnsen v. Fassman, Id. 7,- 
365.] 

10. If, on the contrary, the first application 
was not for the invention subsequently patent- 
ed, and was therefore refused by the commis- 
sioner, or was withdrawn or abandoned by the 
applicant, and in the meanwhile the invention 
had gone into public use for more than two 
years before the application which really de- 
scribed it, the patent would be void. 

[Cited in Wickersham v. Singer, Case No. 
17,610.] 

This .was an action on the case [by Cran- 
dale Rich, Almon Ruff, and John G. Stephen 
against Joseph Lippincott and William C. 
Barr] tried by Mr. Justice Grier and a jury, 
to recover damages for the infringement of 
letters patent [No. 3,117] granted to Daniel 
Fitzgerald, June 1, 1843, for an "improve- 
ment in fire-proof chests and safes." The 
same patent was involved in the case of 
Adams v. Edwards [Case No. 53]. The pat- 
ent was by mesne assignment vested in the 
plaintiffs, with the exception of New York 
and the New England states. The following 
is an abstract of the specification in the 
words of the patentee: "I take two iron 
chests, in the common and ordinary way of 
making iron safes, which is well known to 
those engaged in this branch of business; 
one smaller than the other, which, when 
the safe is put together, forms the inner 
chest or inner part of the safe. The other 
chest is made about three inches larger 
than the inner one, and so as, when put to- 
gether, it will form the outer part or crust 
of the safe, and leave a space between the 
inner and outer chests of the safe of about 
three inches; which space may vary a little, 
more or less, when the chests are put to- 
gether, but should be the same all around 
and in every direction. The inner and outer 
doors, when two doors are used, are pre- 
pared in the same way, leaving a space, as 
abov«, between the inner and outer crust 
of each door, which space is left for a like 
purpose with that left between the inner 
and outer crust or face of the door, and for 
a like purpose, and should be fitted to the 
chest or safe with great accuracy. The edges 
and opening for the door are to be neatly 
finished, as in other chests. I then take 
plaster of Paris, or gypsum, and having boil- 
ed it or baked it in an oven, and calcined 
it, and reduced it to powder, I mis it with 
water till it is about the consistency of cream 
or thin paste, so fluid as that it may readily 

20f.ed.cas. — 43 
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be poured Into the space left as above to 
receive it; and I then fill all the space with 
the plaster of Paris, putting in some sheets 
of mica between the inner and outer chests, 
to aid if necessary in checking the progress 
of the heat. * * * The above composition 
or preparation of gypsum may be mixed with 
several other articles, not contrary to its na- 
ture, with a view to increase its efficacy in 
resisting the action of fire; but, from my 
experience, I doubt if they have much ef- 
fect. * * * The chemical properties of 
this article are such that, by the applica- 
tion of intense heat, it imparts a vapor or 
gas, or some other properties, which effec- 
tually stay the progress of fire, and arrest 
the influence and effects of heat. * * * I 
therefore claim, as my discovery and inven- 
tion and improvement, the application and 
use of plaster of Paris, or gypsum, in its raw 
state, or prepared as above, either alone or 
with mica, in the construction of all iron 
chests or safes, in the manner above de- 
scribed, or in any other manner substan- 
tially the same." 

The points of defense chiefly relied upon 
were as follows: First. That the composi- 
tion used by the defendants was composed 
of various materials, of which plaster of 
Paris formed only about one third part. Sec- 
ond. That plaster of Paris had long been 
known and used as a non-conductor of heat 
before Fitzgerald's discovery; and that it had 
been used in 1832 by one James Conner, of 
New York, in the construction of a fire-proof 
safe. Third. That Fitzgerald had suffered 
iron safes filled with plaster, on the plan 
of his patent, to be publicly sold and used 
for more than two years before his applica- 
tion for letters patent. 

Upon this point, the plaintiffs offered tes- 
timony to show that Fitzgerald had directed 
his attention to plaster of Paris, and had 
made experiments as to its non-conducting 
qualities as early as 1S30; that he made a 
model, and tested its merits in 1832; and 
having proved it by public exhibition in- 
New York and Boston, applied for a patent 
in April, 1836; and continued the applica- 
tion, notwithstanding much resistance by the- 
patent office, until it was finally granted in 
1843. 

The defendants offered the records of the 
patent office, and other evidence to show 
that Fitzgerald's application for a patent in 
1836 was for a combination of plaster, with 
isinglass, saltpeter, and potash, which was 
rejected by the commissioner; and that the 
application for his present patent was not 
made until 1839, and in the meantime, he had 
engaged in the public manufacture and sale 
of safes, and suffered others to do so with- 
out objection, since the year 1836. 

A. W. Loomis and Seth P. Staples, for 
plaintiffs. 

Shaler, Stanton & Umbstetter, for defend- 
ants. 
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GRIER, Circuit Justice (charging jury). 
The plaintiffs claim to he the assignees of 
a patent granted to Daniel Fitzgerald June 
1, 1643. In April, 1839, previous to the issu- 
ing of the patent, Daniel Fitzgerald sold and 
assigned his inchoate right to his discovery 
or invention to Enos Wilder. The assign- 
ment, though antecedent to the patent, has 
been decided to be a "valid legal assignment 
of the invention afterward patented in the 
name of the inventor. Enos Wilder after- 
ward (September 1, 1843) assigned all his 
right and title to Benjamin G. Wilder, and 
on June 25, 1847, Benjamin G. Wilder as- 
signed the same (with the exception of New 
York and the New England states) to Cran- 
dale Rich, Almon Ruff, and John G. Stephen, 
the plaintiffs in this case. 

The patent purports to be for "an improve- 
ment in fire-proof chests and safes." 

It is important that you note particularly 
the claim as stated in the specification of 
what the patentee specially sets forth as 
his peculiar invention. The law, for good 
reasons, requires this to be set forth precise- 
ly and specifically, and precludes ,the pat- 
entee from alleging it to be different or 
more enlarged than he has thus set it forth. 
It is in these words: 

"I therefore claim as my discovery and 
invention and improvement, the. application 
and use of plaster of Paris, or gypsum, in its 
raw state or prepared as above, either alone 
or with miea, in the construction of iron 
chests, or safes, in the manner above de- 
scribed, or in any other manner substan- 
tially the same." 

If Fitzgerald be the first and original in- 
ventor or discoverer of the application and 
use of plaster of Paris to this purpose, and 
this application produce a new and useful 
result, it can not be doubted that it is the 
proper subject of a patent. It is not for the 
discovery of the fact or principle that the 
gypsum has certain qualities not before 
known, to wit: that it was a non-conductor 
of heat, but it is for the application of this 
substance possessing such qualities, to pro- 
duce a beneficial result— a manufacture or 
machine better than any before known. 

Assuming for the present, that the pat- 
entee is the original inventor of the subject- 
matter of this patent (of which the patent 
is prima facie evidence), and that it is not 
only a new but a useful invention (which last 
is not disputed): 

Your first inquiry will be, Have the plain- 
tiffs proved to your satisfaction that the de- 
fendants have infringed the franchise or 
monopoly granted by this patent? A ques- 
tion of infringement is one of fact, which 
it is the province of a jury to decide. 

It is impossible for the court to give you 
a general or abstract definition of what is an 
infringement, which will be easily applied 
to every variety of case. "An infringement 
is said to take place whenever a party avails 
Irimself of the invention of the patentee, 



without such a variation as will constitute a 
new discovery." "It may be by making, 
using, or selling" the thing patented. When 
the subject-matter of the patent is a manu- 
facture, the question will be whether in real- 
ity and in substance the defendant has avail- 
ed himself of the invention of the patentee; a 
mere colorable variation in the process or 
application should not be allowed to pro- 
tect a defendant. 

In order to apply these principles to the 
present ease, you must carefully observe the 
peculiar nature of the invention, improve- 
ment, discovery, or composition of matter 
claimed in the specification. In the spec- 
ification the form or proportions of the 
safe are not claimed, nor the use of one chest 
within another, nor the idea of interposing 
a lining of some non-conducting substance 
between the outer and the inner chests to 
resist the effect of fire. Salt, charcoal, asbes- 
tos, soapstone, and perhaps many other sub- 
stances and compounds have been used for 
this purpose. If the patentee has discovered 
some substance possessing the requisite qual- 
ities for the purpose required, he has a 
right to patent his invention. But the de- 
fendants have an equal right to make or 
compound any other essentially different 
composition or substance for the same pur- 
pose. But they have no right to avail them- 
selves of the plaintiffs' invention or discov- 
ery by making some colorable alteration in 
the mode of its application. Now, what is 
the composition of matter which the plain- 
tiffs' patent claims to have invented for the 
purpose of lining chests or safes? It is 
plaster of Paris in the raw state, or calcined 
or prepared as set forth in the specification, 
either alone or with mica. Have the de- 
fendants used substantially this substance 
or composition of matter? 

Price, the plaintiffs' witness, says he fur- 
nished the composition used by defendants 
in making their safes; "one of his own mak- 
ing;" that he had used it twenty-five years; 
that it contained not one-third plaster, and 
many other ingredients. 

Now, if it be true that the composition of 
matter sold by witness to defendants was 
one known and used as a non-conductor for 
twenty-five years and more, and was not 
a mere colorable evasion of the plaintiffs' 
patent, taking advantage of the patentee's 
discovery, and merely varying it by a mix- 
ture of other ingredients to cover the in- 
fringement, even though plaster of Paris 
may have been one of the ingredients of 
such composition, the use of it is not neces- 
sarily an infringement of the plaintiff's pat- 
ent. 

The patentee does not and could not claim 
all compositions known and unknown of 
which gypsum might be a component part, 
which might be used as non-conductors in 
lining safes. He claims gypsum alone, or 
with mica. If, in your opinion, the compo- 
sition used by defendants be substantially 
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the same with that patented, or the defend- 
ants have merely varied their composition to 
•cover the infringement, "while they obtain the 
benefit, of the patentee's discovery, you 
should find it an infringement If not, your 
verdict should he for defendants on this 
point, and, in such case, your labors might 
«nd here. 

2. The next question to be considered (if 
you find the defendants have infringed the 
patent), is whether the patentee is the origi- 
nal and first inventor. As I have said, the 
patent is prima facie evidence of this, i. e., 
sufficient till the contrary is shown. 

The patent act of 1836 (section 6) [5 Stat. 
119] provides "that any person or persons 
having discovered or invented any new or 
useful art, machine, manufacture, or compo- 
sition of matter, or any new or useful im- 
provement on any art, machine, manufac- 
ture, or composition of matter not known 
or used by others before his or their dis- 
covery or invention thereof," may apply for 
-a patent, etc. The applicant is required "to 
make oath or affirmation that he does verily 
believe that he is the original and first in- 
ventor, etc., and that he does not know or 
believe that the same was ever before 
known or used." The commissioner is re- 
quired, before he is allowed to grant a pat- 
ent, to inquire whether "the same had been 
invented or discovered by any other person 
in this country prior to the alleged inven- 
tion or discovery thereof by the applicant," 
etc. 

The mere speculation of a philosopher or 
mechanic, never put into actual practice or 
operation, will not deprive a subsequent in- 
ventor, who has employed his labor and tal- 
ents in putting it into practice, of the re- 
ward due to his ingenuity and enterprise. 
But, if the first inventor reduced his theory 
to practice, and put his machine or other in- 
vention into use, the law never would in- 
tend that the greater or less use in which 
it might be, or the more or less widely the 
knowledge of its existence might circulate, 
should constitute the criterion by which to 
decide upon the validity of any subsequent 
patent for the invention. A patent may, 
therefore, be defeated by showing that the 
thing secured by the patent had been dis- 
covered and put into* actual use prior to the 
discovery of the patentee, however limited 
the use or knowledge of the prior discovery 
might have been. Bedford v. Hunt [Case 
No. 1,217]. 

If the original inventor of a machine 
abandons the use of it, and does not take 
out a patent first, no other person can en- 
title himself to a patent for it. Evans v. 
Eaton, 1 Pet [26 U. S.] 323. There are ex- 
ceptions to this general rule, as in the case, 
of a lost art, where the knowledge of it has 
been lost for ages, and, in the present case, 
if you should find that Conner discovered 
this valuable property of plaster of Paris 
before Fitzgerald had put it into practice 



by lining the interstices of a safe, but that 
the safe itself had disappeared, and the 
knowledge of the improvement was as com- 
pletely lost as if it had never been discover- 
ed, and Fitzgerald had afterward made the 
same invention and discovery anew, his pat- 
ent might stand. But, if Conner's safe was 
in existence and in use, and the knowledge 
of it not entirely forgotten and lost, his omis- 
sion to bring it into public use or notice, by 
public exhibitions or experiments, would not 
give Fitzgerald, if he was a posterior in- 
ventor, a right to a patent Conner might 
have abandoned its use, and been ignorant 
of the extent of its value, yet, if his inven- 
tion was substantially the same with that 
of Fitzgerald, the latter would not, upon 
that ground, be entitled to a patent, pro- 
vided Conner's safe and its mode of con- 
struction were still in the memory of Con- 
ner, or in the knowledge or use of others, 
before they were recalled by Fitzgerald's 
patent. Gaylord v. Wllderj 10 How. [51 TJ. 
SJ 498. 

The evidence bearing upon this point has 
been very fully and ably commented on by 
the counsel. It is for .you to apply it to the 
principles of law announced by the court 

3. If you should find, from the evidence, 
that Fitzgerald was the first inventor of the 
subject-matter of the patent, you will then 
have to consider a third point made by de- 
fendants* counsel, namely, whether Fitz- 
gerald had abandoned his invention to the 
public before his application for a patent. 

A first inventor can not acquire a good 
title to a patent if he suffer the thing in- 
vented to go into public use, or to be pub- 
licly sold for use, more than two years be- 
fore he made application for a patent. "By 
a public use is meant a use in public; that 
is to say, if the inventor himself makes and 
sells the thing to be used by others, or, if it 
is made by one other person only, with his 
knowledge and without objection, before his 
application for a patent a fortiori if he suf- 
fers it to get into general use, it will have 
been in public use." Curt Pat § 279. 

This patent was issued in 1S43; the im- 
mediate application on which it was grant- 
ed was made in 1839; Salamander safes had 
been and sold from 1835 to 1839 by Fitzger- 
ald and others. The affidavit of Fitzgerald, 
filed with the application, was made before 
the burning of the patent ofliee in 1836, and 
renewed in 1837. Defendants deny that this 
application was for the invention patented 
in 1843; but say that it was for an entire- 
ly different one, being a composition of salt, 
saltpeter, plaster, etc., and, moreover, that 
this application was abandoned and the 
money paid returned; and, that after Wilder 
had purchased this claim in 1839, the first 
application for the invention, as now pat- 
ented, was made by Wilder, who, in resus- 
citating the abandoned claim, endeavored to 
connect it with the former abandoned appli- 
cation for a different invention, in order to 
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save it and give validity to his patent. 
"Which of these hypotheses is true, is for 
you to decide; the testimony, letters, and 
documents by which the theory of either 
party is supported, are before you. 

If you find that the application of 1836, 
renewed in 1837, was for this same subject- 
matter now patented, "and if such applica- 
tion was not withdrawn by Fitzgerald, but 
the delay was caused by the conduct of the 
commissioner of patents in refusing to grant 
the patent for the same invention since pat- 
ented, then Fitzgerald should not be con- 
sidered to have abandoned his invention to 
the public unless he abandoned it before 
1836, which is not contended. 

On the contrary, if you believe that the 
^application of 1836 and 1S37 was not for the 
I'same invention with that patented, and, 
i therefore, was refused by the commissioner, 
| br was withdrawn and abandoned by the ap- 
plicant, and continued so until Enos Wilder 
/got up an application for the present pat- 
ent, and, in the meanwhile, the invention 
had gone into public use for more than two 
years, then you will find this point for the 
defendants, and they will be entitled to 
your verdict. 

The jury found a verdict for the defendants. 

2 [NOTE. The case was one of much interest, 
both from the reputed value of the patent right, 
the damages claimed in this case, and from the 
previous litigation that had taken place in New 
York and Boston under the same patent. In a 
suit tried before Judge Nelson at New York, 
in the year 1848, a verdict was found sustaining 
the validity of the patent. In that case, for 
the first time in this country, the doctrine was 
announced that if a new machine or art had 
been previously known, and had been after- 
wards entirely lost sight of and forgotten, and 
the memory of the old machine or art had 
passed away, such a prior knowledge would not 
invalidate a subsequent patent obtained by one 
who had discovered anew the same art or ma- 
chine. This view was adopted by Judge Nel- 
son in his charge to the jury on the trial of 
that cause, who thereupon found a verdict in 
favor of the patent, [case unreported,] and the 
same view was afterwards sanctioned by the su- 
preme court of the United States. 

[Justices McLean, Daniels, and Grier dissent- 
ed from the opinion delivered by the court. The 
peculiar state of the facts on which that ques- 
tion came before the jury in New York, and 
before the supreme court, was this: It ap- 
ueared that James Conner, who carried on the 
business of a stereotype founder in the city of 
New York, made a safe for his own use be- 
tween the years 1829 and 1832, in which plaster 
of Paris was employed as a non-conductor, for 
the protection of his papers against fire; and 
that he continued to use this safe until 1838, 
when it passed into other hands. It was kept 
in his counting-room, and known to the persons 
engaged in the foundry; and after it passed out 
of his hands he used others of a different con- 
struction. It did not appear from the evidence 
in New York, what became of this safe after- 
wards. And there was nothing in the testimony 
from which it could have been inferred that its 
mode of construction was known to the per- 
son into whose possession it fell, or that any 
value was attached to it as a place of security 
for papers against fire, or that it was ever 
used for that purpose. Upon these facts the 

2 [From 26 Jour Fr. Inst. (3d S.) 10.] 



court instructed the jury, that "if Conner had 
not made his discovery public, but had used it 
simply for his own private purpose, and it had 
been finally forgotten or abandoned, such a dis- 
covery and use would be no obstacle to the tak- 
ing out of a patent by Fitzgerald, or those 
claiming under him. if he was an original, 
though not the first, inventor or discoverer." 

[In delivering the opinion of the court, Chief 
Justice Taney compared Fitzgerald's discovery 
to the discovery of one of the lost arts. "It is 
well known," he said, "that centuries ago dis- 
coveries were made in certain arts, the fruits 
of which have come down to us, but the means 
by which the work was accomplished are at this 
day unknown. The knowledge has been lost 
for ages. Yet it would hardly be doubted, if 
any one now discovered an art thus lost, and it 
was a useful improvement, that, upon a fair 
construction of the act of congress, he would be- 
entitled to a patent. Yet he would not literally 
be the first and original inventor; but he would 
be the first to confer on the public the benefit of 
the invention. He would discover what is un- 
known, and communicate knowledge which the 
public had not the means of obtaining, without 
his invention. Upon the same principle, and up- 
on the same rule of construction, we think that 
Fitzgerald must be regarded as the first and 
original inventor of the safe in question. The 
case, as to this point, admits that, although 
Conner's safe had been kept and used for years, 
yet no test had been applied to it, and its ca- 
pacity for resisting heat was not known. There 
was no evidence to show that any particular 
value was atf ached to it after it passed from 
his possession, or that it was ever afterwards 
used as a place of security for papers; and it 
appeared that he himself did not attempt to 
make another like the one he is supposed to 
have invented, but used a different one. And 
upon this state of the evidence the court p^ L it 
to the jury to say whether this safe had been 
finally forgotten or abandoned before Fitzger- 
ald's invention, and whether he was the original 
inventor of the safe for which he obtained the 
patent; directing them, if they found these two 
facts, that their verdict must be for the plain- 
tin:. We think there is no error in this instruc- 
tion. For if the Conner safe had passed away 
from the memory of Conner himself and of those 
who had seen it, and the safe itself had disap- 
peared, the knowledge of the improvement was 
as completely lost as if it had never been dis- 
covered. The public could derive no benefit 
from it until it was discovered by another in- 
ventor. And if Fitzgerald made his discovery 
by his own efforts, without any knowledge of 
Conner's, he invented an improvement' that was 
then new, and at that time unknown, and it 
was not the less new and unknown because Con- 
ner's safe was recalled to his memory by the 
success of Fitzgerald's." This was the principal 
question presented in the case as tried at New 
York, and as argued before the supreme court. 
See Gayler v. Wilder, 10 How. [51 U. S.] 477. 
[In the present case much light was thrown 
upon that question by the production on both 
sides, of very full testimony in reference to the 
nature and extent of Conner's prior use. The 
relative merits of Fitzgerald and Conner as in- 
ventors were more fully investigated in this 
case than had been heretofore done, and the 
precise extent to which the manufacture of 
Conner had been carried was brought before the 
court and jury. In instructing the jury as to 
the principle of law involved in this question, 
Mr. Justice Grier adopted and cited the decision 
of the supreme court above referred to, and 
left the application of that principle to the par- 
ticular facts developed as at this trial, to the 
jury.] 3 

[For other cases involving this patent, see 
Wilder v. McCormick, Case No. 17,650; Wild- 
er v. Gayler, Id. 17,648; Wilder v. Gayler, Id. 
17,649; Wilder v. Adams, Id. 17,647.] 

8 [From 26 Jour. Fr. Inst. (3d S.) 10.] 



£20 Fed. Cas. page 677] 



(Case No. 11,760) EICH 



Case 3STo. 11,759. 

RICH v. MAXWELL. 

[3 Blatchf. 127.] i 

Circuit Court, S. D. New York. Dec, 1853. 

Customs Duties — Invoice — Depreciated Foreign 
Currency— Consular Certificate — Al- 
lowance for Depreciation. 
1. Under the provisions of section 61 of the 
act of March 2, 1799 (1 Stat. 673), the president 
has, through circulars from the treasury depart- 
ment, regulated the manner in which the cost 
of goods invoiced m a foreign depreciated cur- 
rency shall be estimated in United States cur- 
rency, in order to determine the rate of duties 
thereon. 

- 2. Such regulation is in force in respect to de- 
preciations of tha Austrian florin, occurring 
since the passage of the act of May 22d, 1846 
(9 Stat. 14). 

3. To entitle an importer to an allowance for 
any depreciation of the Austrian currency, his 
invoice must be accompanied by a consular cer- 
tificate of the value of such currency. 

4. It is not necessary for the collector to de- 
mand such certificate from the importer; but 
the importer must offer to the collector such cer- 
tificate, or a bond to produce it thereafter, in 
order to be entitled to an allowance for such de- 
preciation. 

This was an action [by Josiah Rice] against 
[Hugh. Maxwell] the collector of the port of 
New York to recover back an excess of du- 
ties. 

On the 23d of December, 1850, the plain- 
tiff made entry at the custom-house of an in- 
voice of currants imported from Trieste, in 
amount 2,263 florins paper currency, and 
claimed a discount of 17 13-16 per cent, as 
being the agio or depreciation, at that place, 
between paper and silver florins, at the date 
of the invoice, September 26th, 1850. Duties 
were levied on the paper valuation of the in- 
voice, (computing the florin at 4S% cents, 
United States currency), the collector refus- 
ing to allow the depreciation of 17 13-16 per 
cent, demanded by the plaintiff. Against 
this exaction the plaintiff made his protest in 
•writing, in due form. The plaintiff proved, 
on the trial, that the depreciation of the pa- 
per florin at Trieste, at the date of the in- 
voice, was about 17 13-16 per cent, and also 
that the plaintiff had, previously to the im- 
portation in question, imported goods from 
Trieste through an agent who had, on such 
occasions, offered a consular certificate of the 
agio at the custom-house, but that it -was uni- 
formly refused, the officers alleging that it 
was useless, as congress had fixed the value 
of the florin, -whether silver or paper, in the 
United States currency. But there was no 
proof that such consular certificate was in 
fact presented at the custom-house on the 
entry of the goods in question. On the con- 
trary, the testimony imported that none was 
offered to accompany the invoice and entry. 

THE COURT held: 1. That under the pro- 
visions of section 61 of the act of March 2, 
1799 (1 Stat 673), the president, through cir- 

i [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 



culars from the treasury department, had 
regulated the manner in which the cost of 
goods, exhibited in a foreign depreciated cur- 
rency, should be estimated in United States 
currency, in order to determine the rate of 
duties thereon; that such regulation was in 
force in respect to depreciations of the Aus- 
trian florin, occurring since the passage of 
the act of May 22d, 1846 (9 Stat. 14); and 
that, to entitle the plaintiff to an allowance 
for any depreciation of the Austrian curren- 
cy, the invoice must be accompanied by a 
consular certificate of the value of such cur- 
rency. 

2. That it was not necessary for the col- 
lector to demand a consular certificate from 
the importer; that the latter must prove his 
case fully, to maintain an action, and, in or- 
der to that end, must produce and offer to 
the collector a consular certificate, or a bond 
to produce it thereafter, to be entitled to an 
allowance for the depreciation of a foreign 
currency. Judgment for defendant 
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RICH v. PARROTT et al. 
a Cliff. 55.] i 

Circuit Court, D. Massachusetts. May Term, 

1858.2' 

charter-party— ballast— heavy goods— rule 

of Construction. 

1. Where in a charter-party it was covenanted 
that the charterers should furnish the vessel at 
Calcutta with a full cargo, and, among other ar- 
ticles of freight, "sufficient saltpetre or its 

■equivalent for ballast," held, that ballast paying 
freight was the object of the latter proviso, and 
that, in order to constitute a compliance with 
the charter-party, the goods must be of the de- 
scription of heavy goods usually purchased for 
exportation at Calcutta; should be suitable and 
proper for ballasting the ship named in the 
contract, having reference to the intended voy- 
age and stipulated cargo. 

2. Words are to be construed according to 
their primary acceptation, unless from the con- 
text of the instrument, and the intention of the 
parties to be collected from it they appear to 
be used in a different sense, or unless in their 
primary signification they are incapable of 
being: carried into effect; in which latter case, 
the first rule is the intention of the parties to 
be collected from the words of the instrument 
and its subject-matter. 

3. Whether a suit claiming damages for the 
non-fulfilment of a charter-party, on account of 
a refusal to furnish a specified cargo, can be 
sustained in admiralty, or whether the party 
must resort to his personal action for damages 
as in other cases, quaere. 

[Cited in Scott v. The Ira Chaffee, 2 Fed. 405; 
The J. P. Warner, 22 Fed. 345.!| 

[Appeal from the district court of the Unit- 
ed States for the district of Massachusetts.] 

Appeal in admiralty from a decree of the 
district court In September, 1858, the libel- 
lant [Abraham Rich] let to freight the ship 

i [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 
2 [Affirming Case No. 11,761.] 
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Martha to the respondents [William F. Parrott 
and others] for a voyage from Boston to 
Calcutta and back; and the respondents, as 
charterers, engaged to provide the vessel at 
Calcutta with a full cargo for Boston. The 
cargo was to consist of such goods as would 
load the vessel full, and to a fair and rea- 
sonable draft, with the stipulation that the 
article of linseed was not to exqeed one half 
the cargo, and with a further proviso that 
sufficient saltpetre or its equivalent should be 
furnished for ballast, and as much loose stow- 
age as the master of the vessel should require. 
Loose stowage was to consist of pockets of 
linseed, ginger, bundles of twine, or loose gun- 
ny-bags, each or either, at the option of the 
agent of the respondents at Calcutta. Fifteen 
dollars per ton was to be paid for whole pack- 
ages, and seven dollars and fifty cents for 
broken stowage; libellant to victual and man 
the ship, and furnish suitable dunnage for the 
cargo. Forty running lay days were to be 
allowed at Calcutta from the time the ship 
was ready to receive cargo. When the ship 
arrived at Calcutta, the British government 
had prohibited the exportation of saltpetre in 
American vessels, and consequently none was 
furnished. Other goods, however, were sup- 
plied, and linseed comprised less than half 
the cargo; and the ship was loaded, and 
brought eleven hundred and eighty-three tons 
safely home. She also brought stone ballast 
amounting to ninety-two tons. As damage for 
the non-fulfilment of the charter-party, the 
libellant, as owner, claimed a sum equal to 
the amount the ship would have earned in 
freight if saltpetre or its equivalent had been 
furnished to supply the place of the stone bal- 
last. No claim for freight on any of the goods 
brought home was made, and saltpetre could 
not have been shipped at Calcutta without a 
forfeiture of both the vessel and the goods. 
A libel in personam was filed in the district 
court, claiming damages to the amount of 
two thousand dollars, and setting forth as 
the cause of action the non-fulfilment of the 
charter-party, by the refusal of the agent of 
the respondents at Calcutta to furnish suffi- 
cient saltpetre or its equivalent for o ballast. 
The claim was urged upon the ground that 
the failure to furnish such heavy goods as 
freight made it necessary that the master 
should retain and bring home the stone bal- 
last, and thus diminished to that extent the 
capacity of the ship to receive goods and earn 
freight on the voyage. To this it was in effect 
replied, that the stone ballast was unneces- 
sary, because the cargo which was supplied 
and brought home contained in itself a suffi- 
cient quantity and proportion of heavy goods, 
if they had been properly stowed, to have 
served for ballast for the ship. In the dis- 
trict court the defence was sustained, and 
the libel dismissed. [Case No. 11,761.] 

R. H. Dana, Jr., and S. C. Guild, for libel- 
lant. 
C. P. Curtis, Jr.", for respondents. 



CLIFFORD, Circuit Justice. Subject to 
certain limitations, which will presently be 
stated, the libellant was bound to receive as 
freight such goods as the agent of the re- 
spondents should offer. These limitations 
were, that the goods should be such as, in the 
language of the charter-party, would fill the 
vessel full, and load her to a fair and rea- 
sonable draft; that sufficient saltpetre or 
its equivalent should be furnished for ballast, 
and that linseed should not exceed one. half 
the cargo. "Saltpetre or its equivalent" are 
the words of the charter-party, and it becomes 
important to ascertain in what sense the word 
"equivalent" was used by the parties. Words 
are to be construed according to their primary 
acceptation, unless from the context of the 
instrument, and the intention of the parties 
to be collected from it, they appear to be 
used in a different sense, or unless in their 
primary signification they are incapable of 
being carried into effect. What is meant by 
an equivalent for ballast is nowhere defined 
in the charter-party; and yet, according to 
its plain terms, it was at the option of the 
respondents to furnish sufficient saltpetre or its 
equivalent for ballast, leaving it to be other- 
wise ascertained what goods or merchandise 
constituted such an equivalent for that pur- 
pose. Any artiele of goods or merchandise, 
such as is usually shipped from that port, pay- 
ing equal freight, and having equal weight 
for ballast, may be said to be an equivalent 
for saltpetre within the strict primary sense 
of the words employed in the charter-party; 
and it would be difficult to say that any ap- 
proximation to equality in those respects short 
of that standard would fulfil their strict pri- 
mary meaning. That construction cannot be 
admitted, as upon that view of the charter- 
party compliance would have been impossible. 
Articles of the same value and weight as salt- 
petre cannot in general be obtained for those 
purposes at Calcutta, if, indeed, they may 
elsewhere, and heavier goods are seldom to 
be purchased in that market, and then only in 
small quantities. When it was ascertained 
that saltpetre was prohibited, the master of 
the ship, who was the agent of the owner, 
made request for rice and sugar to supply its 
place; and it seems to be admitted, that if 
those articles, or either of them, had been 
fiu-nished, it would have constituted a com- 
pliance with the contract; although the case 
shows, what is known to be the fact, that 
those articles respectively are lighter than salt- 
petre. A case is therefore presented in which 
it becomes necessary to resort to construction, 
not only because the words employed are in- 
definite and undefined, but for the additional 
reason, that upon their strict primary signifi- 
cation the contract itself could not be carried 
into effect. In such a case the primary rule 
is the intention of the parties, which must be 
collected from the words of the instrument 
and the subject-matter to which it relates. 
An exact equivalent cannot usually, if ever, 
be obtained in that market; and therefore it 
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■would "be unreasonable to suppose that such 
requirement was -within the contemplation of 
either party. Ballast paying freight was the 
object of the stipulation; and, in order to 
constitute a compliance with the charter- 
party, the goods must he of the description 
of heavy goods usually purchased for exporta- 
tion in Calcutta, and suitable and proper for 
ballasting the ship named in the contract, hav- 
ing reference to the stipulated cargo and voy- 
age. Under the charter-party it was at the 
option of the respondents to furnish as cargo 
such goods as they pleased, subject in this 
behalf to the limitation, that a proportion 
sufficient to ballast the ship should be heavy 
goods suitable and proper for that purpose; 
so that the whole question turns upon the 
Issuable fact, whether or not the cargo fur- 
nished, or offered to be furnished, contained 
in itself sufficient heavy goods suitable and 
proper for ballasting the ship during her 
homeward voyage. At common law the mat- 
ter in dispute would be a question of fact 
for the jury, and in the admiralty it must 
be determined by the court from the evi- 
dence. Both parties have introduced evidence 
upon this point, and it is conflicting. Strong 
doubt is entertained whether the evidence 
justifies the conclusion that the cargo as 
stowed and shipped did furnish such weight 
for ballast as would have authorized the mas- 
ter to dispense altogether with the stone bal- 
last used and brought home. Many 'of the 
witnesses are of the opinion that less would 
have answered every valuable purpose; and 
it clearly appears, from the testimony on both 
sides, that a considerable quantity of the heavy 
goods were placed between decks, and that 
some of the light goods were stowed in the 
lower hold. After having determined to re- 
tain a portion of the stone as ballast during the 
return voyage, that manner of stowing the 
goods might be allowable; but, on the hypoth- 
esis assumed in the charter-party, that the 
cargo should serve as ballast, it showed great 
want of good judgment, for which the re- 
spondents are not responsible, as the master 
was the agent of the owner; and as such it 
was his duty, not the respondents', to know 
the construction and capacity of the ship, 
and the proportion of heavy or light goods 
wanted, and where and in what manner they 
ought to be stowed to carry into effect the 
intention of the parties. Heavy goods, such 
as linseed, hides, indigo, and castor-oil, were 
furnished, shipped, and brought home; and 
the parties agree that the agent of the re- 
spondents was ready to furnish as much lin- 
seed as should be required of him by the mas- 
ter, not exceeding one half the cargo. Readi- 
ness to furnish, and an offer to that effect, 
under the circumstances of this case, are equiv- 
alent to furnishing, so far as the present ques- 
tion is concerned; as it was incumbent upon 
the master, as the agent of. the owner, to 
make known to the respondents or their 
agent in Calcutta what proportions and quan- 
tities of the several articles furnished would 



be necessary to load and ballast the ship; 
and if he omitted to make requisition, and 
unnecessarily retained the stone ballast when 
the goods offered were suitable and proper to 
supply its place, the consequences of such 
neglect must fall upon his principal, and not 
upon the shipper. Such were the views of 
the district judge, and they appear to be cor- 
rect. On this point the weight of the evidence 
is clearly on the side of the respondents, and 
it is decisive of the cause upon its merits. 
Five witnesses called by the respondents tes- 
tify that the cargo shipped, if it had been 
properly stowed by placing the heavy goods 
at the bottom, would have sufficiently bal- 
lasted the ship without the stone. These wit- 
nesses have had much experience in the Cal- 
cutta trade, either as merchants or shipmas- 
ters, and are also well acquainted with the 
ship. Opposing testimony was introduced by 
the libellant, coming, however, to some extent,, 
from persons whose means of knowledge, 
either respecting the ship or the trade in which 
she was employed, are far less satisfactory. 
Others based the opinion that stone ballast 
was necessary with that cargo too exclusively 
upon the ground that the build of the ship 
made her crank; and several appear to as- 
sume, what is contrary to the theory of the 
charter-party, that there is no article of mer- 
chandise among the goods usually exported 
from Calcutta, which is suitable and proper 
as a substitute for stone ballast in a loaded 
ship of that description, except saltpetre, or 
perhaps sugar. Some ships are crank when 
unloaded, and stiff when filled with cargo r- 
and the testimony introduced tends strongly 
to show that such was the character of the- 
ship in question. "Sufficient saltpetre or its: 
equivalent," for ballast, are the words of the- 
contract, and not a doubt is entertained from- 
the evidence that a cargo made up of the 
articles shipped in this case, arranged within 
the restrictions of the charter-party, in suit- 
able proportions of heavy goods to light, if 
properly stowed by placing the heavy goods 
at the bottom, would afford sufficient and con- 
venient ballast for a ship of that description,, 
and save all necessity of the stone for that 
purpose. Additional linseed was offered, and 
if the proportion of heavy goods already furn- 
ished had been insufficient, it should have been 
accepted to the extent that was allowable 
under the charter-party, which would have 
been ample and more than ample for the 
purpose; and if the master had been of the 
opinion that the whole amount so allowable 
would not be sufficient, a proportion of the 
stone equal to the space usually occupied by 
dunnage might well have been retained with- 
out any departure either from the spirit or 
letter of the charter-party. "Whether the stone 
retained filled more or less space than is us- 
ually occupied for dunnage it is not necessary 
to determine, as it is clear that if it did it, 
was the fault of the master, who admitted in* 
his testimony that he removed a portion of it 
because it occupied space in which he could 
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put goods; and it is satisfactorily shown, that 
the residue, or so much of it as occupied any 
such space, might have been safely removed 
if fhe cargo had been properly stowed, and 
he had performed his duty in making proper 
requisition upon the agent of the respondents, 
or had accepted the additional linseed when 
it was offered. These views lead necessarily 
to the conclusion that the libellant is not en- 
titled to recover, and render any further con- 
sideration of the other points of the defence 
unnecessary. 

A question of jurisdiction, however, arises in 
this ease, which perhaps ought not to be 
passed over without remark. Contracts of af- 
freightment, where the goods are actually 
shipped, are undoubtedly within the jurisdic- 
tion of the admiralty. They constitute a lien 
upon the ship, which may be enforced either 
in rem or in personam. No claim is made 
in the case for any amount of freight earned, 
or for any deterioration of the goods shipped. 
All that part of the claim, it may be pre- 
sumed, was settled and adjusted between the 
parties when the ship returned, as no such 
claim is set forth in the libel. More doubt 
is entertained whether a suit, claiming dam- 
age for the non-fulfilment of a charter-party 
on account of a refusal to furnish a stipulated 
cargo, can be sustained in the admiralty under 
the recent decisions of the supreme court. It 
was expressly determined in Freeman v. 
Buckingham, IS How. [59 U. S.] 168, that, 
under the maritime law of the United States, 
the vessel is bound to the cargo and the cargo 
to the vessel for the performance of a con- 
tract of affreightment, and that the law cre- 
ates no lien on the vessel as a security for 
the performance of a contract to transport 
cargo, until some lawful contract of affreight- 
ment is made and the cargo shipped under it. 
In Vandewater v. Mills, 19 How. [60 U. SJ 
90, the supreme court deny that any treatise 
on maritime law has authorized the conclu- 
sion, that every contract by the owner or mas- 
ter of a vessel for the future employment of 
it hypothecates the vessel for its performance, 
and say, in effect, that the lien or privilege 
is founded on the rule of the maritime law, 
and stands upon the doctrine that the obliga- 
tion is mutual and reciprocal, and in such 
cases that the merchandise is bound to the 
vessel for freight and charges, and the vessel 
to the cargo. But this duty of the vessel, to 
the performance of which the law binds her 
by hypothecation, is to deliver the cargo at 
the time and place stipulated in the bill of 
lading or charter-party, without injury or de- 
terioration. If the cargo be not placed on 
board, it is not bound to the vessel, and the 
vessel cannot be in default for the non-de- 
livery of goods never received on board. Con- 
sequently if the master or owner refuses to 
perform his contract, or for any other reason 
the ship does not receive cargo, and depart on 
her voyage according to the contract, the char- 
terer has no privilege or maritime lien on the 
ship for such breach of contract by the own- 



ers, but must resort to his personal action for 
damages as in other cases. See Cox v. Mur- 
ray [Case No. 3,304]. Whether this case might 
or might not be distinguished from the prin- 
ciple there laid down, it is not necessary now 
to determine. No question of jurisdiction 
was made at the argument, and therefore the 
point will not be decided at the present time, 
as the judgment, in any event, must be for 
the respondents. The decree of the district 
court is therefore affirmed with costs. 



Case No. 11,761. 

. RICH v. PARROTT et aL 

[1 Spr. 358; i 37 Hunt, Mer. Mag. 448; 20 
Law Rep. 135.] 

District Court, D. Massachusetts. May, 1857. 2 

Charter Partt — Ballast — Selection of— Man- 
ner op Loading — Master— Consignee. 

1. Under a charter-party for a voyage from 
Calcutta to Boston, by which the hirer agreed 
to furnish sufficient saltpetre or its equivalent, 
for ballast, the master has no right to require 
that the equivalent shall consist of sugar or 
rice, but the hirer may, at his election, furnish 
any article which is an equivalent, and answers 
the description in the charter-party. 

2. It is for the master of the ship, and not the 
hirer, to determine where the different articles 
of merchandize offered shall he placed, and how 
proportioned. 

3. If the hirer offer to furnish goods in suffi- 
cient quantities, of the various kinds required 
by charter-party, it is the duty of the master to 
make known to him what quantity of the sev- 
eral articles will be necessary to load the ship, 
as required by the charter-party. 

4. If he omit to make that communication, the 
consequence of such neglect must fall upon his 
principal, and not upon the shipper. 

5. A consignee, authorized to furnish a cargo 
under a charter-party, is not thereby authorized 
to change or waive any of its stipulations, or to 
make any agreement as to the manner in which 
the ship shall be loaded or ballasted. 

[This was a libel by Abraham Rich against 
William F. Parrott and others for the breach 
of a charter-party.] 

Samuel E. Guild, for libellant 
C. P. Curtis, Jr., for respondents. 

SPRAGUE, District Judge. This is a cause 
of contract. In September, 1855, the libel- 
lant, by charter-party, let to freight the ship 
Martha to the respondent, for a voyage from 
Boston to Calcutta and back. The respond- 
ents were bound to furnish a full cargo at 
Calcutta and pay freight therefor, at the rate 
of $15 per ton. Among other things, it was 
stipulated that the respondent should fur- 
nish "sufficient saltpetre, or its equivalent, 
for ballast" The voyage was made, and the 
ship returned with a cargo to Boston. The 
libellant alleges that the respondents did not 
furnish sufficient saltpetre, or its equivalent, 

i [Reported by F. E. Parker, Esq., assisted by 
Charles Francis Adams, Jr., Esq., and here re- 
printed by permission.] 

a [Affirmed in- Case No. 11,760.] 
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for ballast, by reason whereof be was com- 
pelled to take ninety-two tons of stone bal- 
last, and thereby lost the freight on that num- 
ber of tons of saltpetre or other equivalent 
merchandize. In answer to this claim, the 
respondents admit that no saltpetre was fur- 
nished; but allege: First, that sufficient 
equivalent merchandize was furnished for 
ballast, and actually received, and taken on 
board, as cargo. Second, that if sufficient 
equivalent merchandize for ballast was not 
received by the libellant, it was through the 
neglect and fault of the libellant, and not of 
the respondents. Third, that the stone bal- 
last, in the homeward voyage, performed the 
office of dunnage, and occupied no space that 
could have been filled, either by saltpetre -or 
other merchandize, and did not displace any 
cargo. 

By the true construction of the charter- 
party, the libellant was bound to receive 
such goods as the respondents should offer, 
it being at their option what kind to furnish, 
under certain limitations, only three of which 
have any application to the present contro- 
versy, viz: that the goods "should be such as 
would fill the vessel; and secondly, such as 
would load the vessel to a fair and reason- 
able draft; and thirdly, sufficient saltpetre, 
or its equivalent, for ballast. It appears that 
the exportation of saltpetre, in American ves- 
sels, was then prohibited, owing to the war 
in Europe, and that the libellant demanded 
sugar or rice as equivalent for ballast, which 
the respondents refused to furnish. But they 
did furnish various articles, and among them 
linseed, buffalo hides, cowhides, gunny cloth, 
indigo, goatskins; and were ready to fur- 
nish a greater quantity of any or all of these 
articles, if the master had requested it. 

The master was the agent of the libellant. 
The stowage of the cargo belonged to him, 
and not to the respondents. By the true con- 
struction of the charter-party, he had a right 
to require such merchandize as should load 
the vessel full, and to a fair and reasonable 
draft, and be sufficient for ballast. Subject 
to these and certain other conditions, not 
necessary to be here noticed, it was at the 
option of the shipper what goods to furnish, 
and it. was the duty of the carrier to receive 
such as he should offer. It is insisted by the 
respondents, that the cargo which was ac- 
tually brought home fulfilled all these condi- 
tions, and would, if properly stowed, have 
precluded the necessity of any stone for bal- 
last On this point the evidence is conflict- 
ing, but I think it preponderates in favor of 
the respondents. But if this be doubtful, it 
is clear that with the same kinds of goods in 
different quantities and proportions, the ves- 
sel might have been properly loaded, and 
within the requisitions of the charter-party, 
without any other ballast. It appears by the 
libellant's own testimony, that a part of the 
heavy goods were put between decks, and 
some of the light goods in the lower hold. 
It was for the master of the ship, and not 
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for the respondent, to know her construction 
and capacity, and where the different arti- 
cles of merchandize should be placed, and 
how proportioned. And the respondents be- 
ing ready to furnish goods which would fill 
the ship to a fair and reasonable draft, and 
'ballast her, it was incumbent upon the mas- 
ter to make known to the respondents, what 
proportion and quantities of the several ar- 
ticles would be necessary to accomplish that 
purpose; and if he omitted to make that 
communication, the consequence of such neg- 
lect must fall upon his principal, and not 
upon the shipper. 

The master testified that the consignee and 
agents of the respondents refused to comply 
with his requisition for sugar or rice for bal- 
last, and told him he must keep in his stone 
ballast, and settle the matter in Boston. And 
it is insisted that this binds the respondents. 
But this declaration was evidently made up- 
on the supposition, that the goods which he 
had to offer could not be made to perform 
the office of ballast, and as he could not fur- 
nish saltpetre, sugar or rice, the only alter- 
native was to take stone, and it could not 
have been intended to release the master 
from his obligation to receive any goods 
which fulfilled the conditions of the contract. 
Nor does it appear that the consignee had 
any authority to do so. He was employed to 
furnish cargo under the charter-party. But 
there is no evidence that he was authorized 
to waive or change any of its stipulations, or 
to make any agreement as to the manner in 
which the ship should be loaded or ballasted. 
I think the third ground of the defence, also, 
is sustained by the evidence, that is, that the 
stone in the bottom of the vessel occupied 
no more space than was necessary to be de- 
voted to dunnage. It is also quite certain 
that the cargo which was on board might 
have been so stowed as to dispense with a 
considerable part of the stone, if not want- 
ed for dunnage, and thus the stone would 
have occupied no space where cargo could 
have been placed. A part of the heavy goods 
were in fact stowed between decks, and a 
part of the light in the lower hold. The de- 
fence is sustained, and the libel must be dis- 
missed. 

[On appeal to the circuit court, the above de- 
cree was affirmed. Case No. 11,760.] 
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RICH v. RICKETTS. 

[7.Blatchf. 230.] i 

Circuit Court, N. D. New York. May 2, 1870. 

Patents — Infringement — Limitation. 

A plea setting up the statute of limitations of 
the state of New York is a good plea in bar to 
an action for the infringement of letters patent, 
brought in this court. 

[Cited in May v. Logan County, 30 Fed. 257.] 

i [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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This was an action on the case [by Julia 
Rich, administratrix, against Jonathan Rick- 
etts] for the infringement of letters patent. 
The defendant pleaded "actio non accrevit 
infra sex annos." The plaintiff demurred to 
this plea, and the defendant joined in de- 
murrer. 

Alexander H. Ayers, for plaintiff. 
John M. Carroll, for defendant. 

HALL, District Judge. The plea is based 
upon the statute of limitations of the state 
of New York; and it is not denied that the 
plea sets up a good defence, If this statute 
of New York is applicable to the case. 

No limitation has been prescribed by con- 
gress, in cases of this character, unless the 
state statute has been made applicable by the 
31st section of the judiciary act of September 
24, 1789 (1 Stat. 92), which provides, that 
the laws of the several states, except where 
the constitution, treaties, or statutes of the 
United States shall otherwise require or pro- 
vide, shall be regarded as rules of decision 
in trials at common law, in the courts of the 
United States, in cases where they apply. 

The cases of Parker v. Hawk [Case No. 
10,737] and Parker v. Hall [Id. 10,737, note] 
are in point in favor of the sufficiency of the 
plea. In the first of these cases, Judge Lea- 
vitt delivered a carefully prepared and well 
reasoned opinion. In the latter, Judge Mc- 
Lean, sitting with Judge Leavitt, ruled the 
points in accordance with the decision of 
Judge Leavitt in the previous ease. In Par- 
ker v. Hallock [Case No. 10,735] it is said, 
that Mr. Justice Grier, in a similar ease of 
infringement, held that, as no act of congress 
had been passed to meet the ease, and the 
law of Pennsylvania did not apply to it, there 
was no statute limiting the time in which a 
suit might be brought for an infringement of 
a patent right; but the statement o.f the de- 
cision is not accompanied by any opinion of 
the judge, or any statement of the language 
or provisions of the Pennsylvania statute, 
or of the grounds or arguments upon which 
the decision was based. In Collins v. Peebles 
[Id. 3,017], Judge Swayne is reported to have 
followed the decision of. Mr. Justice Grier, in 
opposition to the decisions of Mr. Justice Mc- 
Lean and Judge Leavitf; but no written 
opinion was given by him, and the grounds 
of the decision are not stated by the reporter. 
Those cases are the only ones in which this 
question has been expressly and directly de- 
cided, which have been brought to the atten- 
tion of this court, and unless the decision of 
Mr. Justice Grier was based upon some dif- 
ference between the language of the Penn- 
sylvania statute and that of the statute of 
this state, these cases, standing alone, are 
so directly in conflict, and so nearly equal in 
authority, that this case may be considered 
as one to be determined without regard to 
such decisions. 
It can hardly be necessary to restate the 



arguments presented by Judge Leavitt in 
Parker v. Hawk, ubi supra, or to refer to> 
any additional authorities, other than the 
ease of Leffingwell v. Warren, 2 Black [6T 
U. S.] 599. That case, and the ease of Mc- 
Cluny v. Silliman, 3 Pet. [28 U. S.] 270. 
cited by Judge Leavitt, are more authori- 
tative upon the question in controversy than 
any other decisions of the supreme court to- 
which my attention has been directed; and 
these, and numerous other cases in which 
the statutes of limitations of the respective 
states, as well as other state statutes, have 
been held to furnish the rule of decision in 
the courts of the United States, seem to re- 
quire that the demurrer in this case should 
be overruled. 



RICH, The MARY A. See Case No. 9,198. 

RICHARD (UNITED STATES v.). See Case- 
No. 16,154. 
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RICHARD v. VAN METER. 

[3 Cranch, C- C. 214.] i 

Circuit Court, District of Columbia. Dec 
Term, 1827. 

Slavery — Petition fok Freedom — Attempt to- 
Remove — Contracts — Contempt. 

1. An attachment of contempt will lie against 
a master wbo attempts to remove his slave out 
of the jurisdiction of the court after he has 
notice or knowledge of the slave's petition for 
freedom; and the court will also order the 
slave to be brought into court by the marshal," 
that he may he protected. 

2. A contract between a master and his slave 
cannot be enforced either at law or in equity. 

This was a petition for freedom [by negro 
Richard], stating in general terms, that the 
petitioner is entitled to his freedom, but is 
held in slavery by the defendant [Abraham 
Van Meter]. It was filed on the 3d of April,. 
1826. On the 31st of May, 1827, the petition- 
er filed an additional petition stating that 
he had filed his petition for freedom, which 
was still pending, of which the defendant's 
agent, (Miller,) has been duly notified, as 
well as the defendant, Van Meter, himself, 
who has seized upon the petitioner, and 
threatens to remove him from the jurisdic- 
tion of this court, before his suit can be 
tried, and praying the protection of the 
court, and for general relief. This was 
sworn to, by John B. Gray, a white man. 
Whereupon, the following order was made- 
by THE COURT (CRANCH, Chief Judge, 
doubting): 



i [Reported by Hon. William Cranch, Chief 
Judge.] 



[20 Fed. Cas. page 683] 

"Ordered, that an attachment issue against 
the said Van Meter, for a contempt of this 
court, in forcibly seizing, and attempting to 
carry the petitioner out of the jurisdiction of 
this court, after due notice of the pendency 
of the said petition; and that the petitioner 
he brought before this court, in order that 
proper measures may be taken to protect 
him from further violence, and unlawful 
hindrance in the prosecution of his suit for 
freedom." 

Being brought into court, Mr. Van Meter, 
upon interrogatories, purged himself of the 
contempt; and filed an answer to the peti- 
tion. 

The cause was tried by the court neither 
party having required a trial by jury, as pro- 
vided for in the twenty-second section of the 
Maryland act of 1796 (chapter 67). 

Before CRANCH, Chief Judge, and 
THRUSTON, Circuit Judge. 

CRANCH, Chief Judge. This cause has been 
tried before the court, by consent without a 
jury. The facts appear to be, that the plaintiff 
was the slave of William W. Claggett, who, on 
the 25th of June, 1822, gave him the following 
written certificate: "This is to certify that 
Richard, my negro, wishes to purchase him- 
self, and it is my wish that he should do so; 
therefore, he is at liberty to work for him- 
self, so as he may be able to accomplish his 
object Upon his finally paying one hundred 
dollars he then is to be free. Given under 
my hand this 25th of June, 1822. Wil- 
liam W. Claggett." On the 6th of December, 
1822, Mr. Claggett sold him to Daniel Bus- 
sard, by bill of sale of that date, "as a slave 
for life." 

There is no evidence that Mr. Bussard ever 
saw Mr. Claggett's certificate until after he 
bought him, although there is some reason to 
believe, that he knew, that the negro had 
received some such promise. It is probable 
that some part of the 100 dollars was paid 
by Richard to Mr. Claggett; but how much, 
is uncertain. Mr. Walter Claggett has testi- 
fied, that he heard his brother, William W. 
Claggett, say, that about thirty-five dollars 
were due, and that when that sum was paid, 
Richard was to be free. There is no evi- 
dence that Mr. Van Meter had any knowl- 
edge, at the time of his purchase of the 
negro, that he had any promise of freedom. 

These appear to be all the material facts 
of the case. The claim rests upon a condi- 
tional promise made by the master to his 
slave. In the case of Brown v. Wingard 
[Case No. 2,034], this court in April, 1822, 
decided that a contract between a master and 
his slave, could not be enforced at law or -in 
equity. That decision has been adhered to 
ever since, and seems to be decisive of the 
present case, even if the whole purchase- 
money had been paid. 

We think the judgment must be against 
the petitioner. 



■ (Case No. 11,764) RICHARD 
Case Mo. 11,764. 

The RICHARD BUSTEED. 

Ct Spr. 441; 21 Law Rep. 601; 40 Hunt, Mer. 
Mag. 196.] i 

District Court, D. Massachusetts. Oct., 1858. 

Maritime Liens— State Statute— Limitation- 
Maritime Contracts. 

1. Contracts for the building of sea-going 
ships are maritime. 

[Cited in The Sarah Jane, Case No. 12,349. 

Cited, but not followed, in Young v. The 

Orpheus, Id. 18,169.] 
[Cited in Foster v. The Richard Busteed, 100 

Mass. 401.] 

2. Liens on domestic ships, given by a state 
statute, in cases of contracts maritime in their 
nature, may be enforced in the district courts of 
the United States, in admiralty. 

3. The restriction of sixty days in the Revised 
Statutes of Massachusetts, c. 117, § 4, if it be 
incorporated into the statute of that state of 
1855, c. 231, is not applicable to proceedings in 
this court. 

This was a suit in rem, to enforce a lien 
given by a statute of Massachusetts. The 
claim was for labor performed in the con- 
struction of a sea-going ship, of above sis 
hundred tons burden, built at Quincy. 

J. H. Prince, for libellants. 
J. L. English, for claimants. 

SPRAGUE, District Judge. Suits like the 
present have been so often sustained, in 
this and other admiralty courts in the Unit- 
ed States, that I should have exercised juris- 
diction, without remark, were it not for the 
recent case of The Jefferson (People's Ferry 
Co. v. Beers, 20 How. [61 U. SJ 393). That 
case has been considered by a learned ad- 
miralty judge,— The Coernine [Case No. 
2,944],— and I have reason to think, by the 
bar generally, as clearly indicating that the 
supreme court will not, hereafter, sanction 
the taking of jurisdiction by the district 
courts, of any claims by material men, or 
of any lien existing only by state law. The 
reasons for this apprehension are, first, the 
supposition that the court, in that ease, de- 
cided that a contract for labor and materials, 
in building a vessel, is not maritime, and in- 
ability to see any ground of distinction be- 
tween such a contract and one for repairs 
or outfits; second, the significant caveat at 
the close of the opinion, as to liens by state 
law. Upon examining that case, I do - not 
feel constrained to consider it as deciding 
that contracts relating to the building of 
vessels are not maritime. I deem it neces- 
sary to give my reasons for this conclusion. 
That case called for a decision only of the 
question, whether a lien existed by the gen- 
eral maritime law, in favor of the builders, 
under the particular circumstances of the 
case, the state law giving no lien. The pre- 

i [Reported by P. E. Parker, Esq., assisted by 
Charles Francis Adams, Jr., Esq., and here re- 
printed by permission. 40' Hunt, Mer. Mag. 
196, contains only a partial report.]- 
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cise point is thus stated in the opinion of 
the court: 

"We have then the simple case, whether 
these ship-carpenters had a lien for work 
and materials, that can he enforced in rem, 
in the admiralty." 

The ease did not call for a decision of the 
question, whether a suit in personam could 
have been maintained upon such a contract, 
and nothing is more familiar in the admiral- 
ty, than that such suits are maintainable 
where no lien exists. The General Smith, 4 
Wheat. [17 U. S.] 438; Andrews v. Wall, 3 
How. [44 IT. S.] 572; New Jersey Steam- 
Nav. Co. v. Merchants' Bank, 6 How. [47 
U. S.] 392; The Boston [Case No. 1,673]; 
The Trelawney, 3 C. Rob. Adm. 216, note; 
Brevoor v. The Fair American [Case No. 
1,847]; American Ins. Co. v. Johnson [Id. 
303]; The Merchant [Id. 9,434]; Clerke's 
Praxis, tit. 1. The decision we are now ex- 
amining was against the lien. This may 
have been because the contract was not 
maritime, or because, being maritime, no 
lien was attached to it, or on both these 
grounds. It seems to me most reasonable to 
believe that the decision of the court rested 
upon the ground that no lien arose from' 
the contract, even if maritime; and that what 
is said in the opinion against the maritime 
character of the contract may be regarded 
as the reasoning, or dictum, of the learned 
judge who delivered the opinion,— entitled, 
indeed, to great deference and respect, but 
not absolutely binding. It is nowhere dis- 
tinctly announced that a contract for the 
construction of a ship is not maritime, and 
the reasoning to that effect is so blended 
with the question, whether a lien would 
arise where the owner was present, and not 
without credit,— that it cannot be said that 
the question, as to the maritime character 
of the contract, was separately, or independ- 
ently, considered or decided. The opinion, 
in speaking of maritime contracts, does so 
in such a manner as to indicate that the only 
contracts in the mind of the writer were 
those which carry with them liens. Thus he 
says: "The admiralty jurisdiction, in cases 
of contract, depends, primarily, upon the 
nature of the contract, and is limited to 
contracts, claims, and services, purely mari- 
time, and touching rights and duties apper- 
taining to commerce and navigation." This, 
standing alone, would seem to apply to all 
contracts, as well those to be enforced in 
personam as in rem. But the next sen- 
tence in the opinion is: "In considering the 
foregoing description, it must be borne in 
mind that liens on vessels encumber com- 
merce, and are discouraged." This clearly 
evinces that the only contracts then under 
discussion were those which carried with 
them the incumbrance of a lien. The opin- 
ion then proceeds to state under what cir- 
cumstances a lien does or does not exist, say- 
ing in the close: "It would be a strange doc- 



trine to hold the ship bound, in a case wh«sre 
the owner made the contract in writing, char- 
ging himself to pay, by installments, for 
building the vessel, at a time when she was 
neither registered nor licensed as a sea-going 
ship." Thus announcing that no lien arose 
on sueh a contract. But, as if continuing 
the same discussion, the next words are: 
"So far from the contract being purely mari- 
time, and touching rights and duties apper- 
taining to navigation (on the ocean or else- 
where), it was a contract made on land, to 
be performed on land. The wages of the 
shipwrights had no reference to a voyage 
to be performed; they had no interest or 
concern whatever in the vessel, after she 
was delivered to the party for whom she was 
built; they were bound to rely on their con- 
tract" Now, it is to be observed, that the 
only remark or expression in the whole opin- 
ion, against that contract's being maritime, 
is found in the words, "so far from the con- 
tract being purely maritime." And after 
only a few sentences, and as a part of the 
reasoning upon which that remark rested, 
it is said: "They (the shipwrights) had no in- 
terest or concern in the vessel, after she was 
delivered to the party for whom she was 
built; they were bound to rely on their con- 
tract." That is, they had no lien. The con- 
nection in which the absence of lien is urged, 
and the whole course of the reasoning, indi- 
cate that the question whether that contract 
was maritime, received no distinct considera- 
tion, as being separable from the question 
of lien. The opinion then cites the case 
of Clinton v. The Hannah [Case No. 2,898], 
which was a suit in rem to enforce a lien. 
To consider the decision to be merely that 
no lien arose, makes it more rational in it- 
self, and more consistent with other deci- 
sions of the same high tribunal. I am fur- 
ther led to believe that the remark against 
that contract's being maritime, did not em- 
anate from the whole court, because of the 
grounds upon which it is placed. Only two 
reasons are assigned against the maritime 
character of the contract The first and prin- 
cipal one is, that the contract was made 
on land, to be performed on land. But 
this is very often true as to the furnishing 
of sails, rigging, ship-stores, and materials 
for the repairing of old vessels, to be de- 
livered at a store or loft, or on a wharf; and 
even as to the labor in making the repairs 
when the vessel is on a marine railway; 
for which, upon foreign vessels, a maritime 
lien has always existed, except under the 
prohibitions of the English courts of com- 
mon law. Would it, in legal contemplation, 
make a difference whether the articles were 
delivered by the artisan on the deck of the 
ship, or on the pier where she lay; or wheth- 
er the rigger, or block-maker, put his work 
on the vessel while on the stocks, or after 
she was launched? If so, it would be worth 
while to remark that a new vessel is usual- 
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ly delivered by the builder on the water, and 
that a great proportion of the labor and ex- 
pense of her construction and apparel is 
performed and incurred after she is afloat. 
If it should be asked, why should a con- 
tract for labor upon a vessel, new or old, 
when performed on land, be maritime, I an- 
swer, because it is necessary, and goes di- 
rectly to fit that vessel for use upon the nav- 
igable waters of the sea. The vessel is de- 
signed exclusively for maritime purposes; she 
is to be used solely upon the sea, as the in- 
strument of commerce and navigation. Ev- 
ery contract that is made, either for the cre- 
ation or preservation of a vessel, and every 
act in the performance of such contract, must 
have reference to her nautical use. Every 
timber that is put into her frame, every 
plank that is bent upon her hull, every seam 
that is calked, must be adapted with pecul- 
iar skill, exclusively for nautical and mari- 
time use, and almost every question that can 
arise under such contract, must have refer- 
ence to such use and adaptation, and require 
the experience and skill of nautical experts 
for its solution. One of the most frequent 
questions that arises, upon the construction 
or repairs of a ship, is of her seaworthiness; 
and what question can be more peculiarly 
and emphatically maritime, and what tri- 
bunal so appropriate to investigate and de- 
cide it, as a court of admiralty, if such court 
can answer, at all, the purposes of its crea- 
tion? 

The second reason assigned against the 
maritime character of the contract is, "that 
the wages of the shipwrights had no refer- 
ence to a voyage to be performed." This can- 
not mean that they had not reference to some 
voyage to be performed; because the sole 
purpose for which a ship is created, or pre- 
served, is to perform voyages on the sea. 
The meaning, therefore, must be that they 
had no reference to a particular and speci- 
fied voyage. Can that be material? If a 
sea-going vessel, seeking employment, is in 
need of spars and rigging, to fit her for sea, 
and a mechanic supplies them, can the na- 
ture of his claim be affected by the acciden- 
tal circumstance that the particular voyage 
upon which she was first to proceed, was 
agreed upon before, or not until after, the 
work was done? Will his claim in the one 
case be maritime, and in the other not, when 
in both it was certainly known that she was 
to proceed on some voyage, for which the 
•repairs were essential? Two cases only are 
cited as authority; both from Bee's Reports, 
—Clinton v. The Hannah [supra], and Turn- 
bull v. The Enterprize [Case No. 14,242],— 
both decided by the same judge, and both 
questions of lien; one for the construction of 
a new vessel, and the other for money fur- 
nished to fit out an old one. These decisions 
were made before the existence of our gov- 
ernment. In those cases the judge looked 
only to the English doctrine, and did not 
even glance at any other than common law 
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authorities. The only inquiry was, what 
powers had been left to the English admiral- 
ty, under the prohibitions of rival courts. 
The decision was founded solely on the juris- 
diction of the English admiralty, after it had 
been shrivelled and paralyzed by prohibi- 
tions from hostile and narrow-minded tri- 
bunals, and from which, now, in a more en- 
lightened age, it is recovering by means of 
restoratives from parliament It has been so 
often decided, that I presume it is now be- 
yond controversy, that the extent of English 
admiralty jurisdiction is no criterion of that 
of the courts of the United States. Pey- 
roux v. Howard, 7 Pet. [32 TJ. S.] 324, 341; 
The General Smith, 4 Wheat. [IT TJ. S.] 438; 
The De Soto (Waring v. Clarke) 5 How. [46 
U. S.] 454; New Jersey Steam-Nav. Co. v. 
Merchants' Bank, 6 How. [47 U. S.] 344; The 
Genesee Chief, 12 How. [53 TJ. S.] 443; The 
Ann Elizabeth (DuPont de Nemours v. Vance) 
19 Howl [60 U. S.] 162; The Mopang (Ward 
v. Peck) 18 How". [59 IT. S.] 267. In each of 
these cases the supreme court has exercised 
jurisdiction, where the English admiralty 
would not 

In the case of Turnbull v. The Enterprize 
[supra], the only inquiry was, whether a lien 
arose upon the contract therein stated. No 
other question is touched. Clinton v. The 
Hannah [supra] is the only case cited that 
bears upon the present inquiry, and that, too. 
was to enforce a lien. Against this single 
decision, made by a single state judge, upon 
the alleged practice of courts held in thral- 
dom by common law tribunals, may be cited 
numerous and far higher authorities, estab- 
lishing the position that contracts for the 
building of ships are maritime. Read v. The 
Hull of a New Brig [Case No. 11,609]; The 
Young Mechanic [Cases Nos. 18,1S0 and 18,- 
181]; Hull of a New Ship [Case No. 6,859]; 
Stevens v. The Sandwich [Id. 13,409]; Davis 
v. New Brig [Id. 3,643]; Boon v. The Hornet 
[Id. 1,640]; Parmlee v. The Charles Mears 
[Id. 10,766]; Purinton v. The Hull of a New 
Ship [Id. 11,472]; Marine Ordinances, tit 2, 
ait 1; Ben. Adm. §§ 213, 264, 275; Conk. 
Adm. 66, 67; also, the reasoning of the court 
in Raymond v. The Ellen Stewart [Case No. 
11,594] and Wick v. The Samuel Strong [Id. 
17,607]. 

One of the most learned admiralty judges 
of this or any other country has said: "All 
civilians and jurists agree that in this appel- 
lation (maritime contracts) are included 
* * * contracts for maritime service in the 
building, repairing, supplying and navigating 
of ships," &c. De Lovio v. Boit [Case No. 
3,776]. See authorities there cited. 

Another consideration: These is no ground, 
either in reason or authority, for a distinc- 
tion between contracts for the construction, 
and contracts for repairs of a vessel. As we 
have seen, the only reasons assigned in the 
opinion against the former's being maritime, 
apply also to the latter,— and why should a 
contract to repair or re-construct a part of 
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an old vessel be maritime, and a similar con- 
tract to construct the same part of a new 
vessel, not be, or, why should the making or 
furnishing a suit of sails, a cable, or a rud- 
der, for an old ship, be maritime, while do- 
ing the same for a new ship should not? The 
only authority cited, that of The Hannah, 
goes equally against both construction and 
repairs. The decision and the reasoning in 
that case rested, as we have seen, altogether 
upon the" doctrines and prohibitions of the 
common law courts, which were not limited 
to original construction, or bounded by high 
or low water mark, but went against labor 
performed, and all bills incurred upon ves- 
sels within the body of a county. Boss v. 
Walker, 2 Wils. 265. In the same intolerant 
spirit, the common law judges attempted 
also to dwarf and cripple the chancery juris- 
diction, and that they did not succeed was 
only owing to a more vigorous resistance. 

Contracts for the building of vessels thus 
standing in principle and reason and upon 
the authorities, even including the English, 
on the same ground with those for repair- 
ing vessels, it seems necessarily to follow 
that, if the former be not maritime, the lat- 
ter are not. That the latter are maritime, 
and that suits by material men for repairs 
are cognizable in the admiralty, has been so 
often decided as to be beyond controversy. 
I cite some of the authorities: Peyroux v. 
Howard, 7 Pet. [32 XL Sj 324; The General 
Smith, 4 Wheat. [17 IT. S.] 438; Hull of a 
New Ship [Case No. 6,859]; Davis v. Child 
[Id. 3,628]; Stevens v. The Sandwich [su- 
pra]; The Jerusalem [Case No. 7,294]; The 
Nestor [Id. 10,123]; The Robert Fulton [Id. 
11,890]; The St. Jago de Cuba, 9 Wheat. [22 
U. S.] 409; Phillips v. The Thomas Scatter- 
good [Case No. 11,006]; Davis v. New Brig 
[Id. 3,643]; Zane v. The President [Id. 18,- 
201]; The Young Mechanic [supra]; Boon v. 
The Hornet [supra]; Read v, Hull of a New 
Brig [Case No. 11,609]; The Chusan [Id. 2,- 
717]; Purinton v. Hull of a New Ship [Id. 
11,472]; The Kiersage [Id. 7,762]; The Sam 
Slick [Id. 12,282]; 12th Adm. Rule; The 
Isaac Newton [Case No. 7,089]; The Alexan- 
der, 1 W. Rob. Adm. 346. Now I cannot be- 
lieve that all contracts by material men are 
to cease to be maritime, or that all admiralty 
jurisdiction heretofore exercised over liens 
created by the state enactments is to be re- 
linquished. I certainly cannot presume that 
a jurisdiction, which has been exercised in 
accordance with the direct authority of Pey- 
roux v. Howard, 7 Pet. [32 U. S.] 324, and in 
obedience to the twelfth admiralty rule of 
the supreme court, and under which many 
vessels have been sold, and titles acquired, is 
now to be overturned, as never having rested 
upon any legal foundation. I am of opinion 
that the contract now before me is maritime, 
and, as such, cognizable by this court. 

The next question is, whether the lien 
therefor, given by the state statute, can be 
enforced by the courts of the United States. 
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One would think that the case of Peyroux 
v. Howard, 7 Pet [32 TJ. S.] 324, and the 
twelfth admiralty rule of the supreme court, 
were sufficient to settle that question. But, 
independent of these and other conclusive 
authorities,,! think that the jurisdiction is 
maintainable on principle. It is true, a state 
cannot give to a federal court jurisdiction, 
nor clothe it with new powers or processes. 
The statute of Massachusetts attempts to do 
neither. This court has its jurisdiction, "ad- 
miralty and maritime," under the federal 
constitution. Its powers and processes are 
its own, and are independent of state enact- 
ments. But state legislation may give rights 
to individuals. It gives to the workman on 
a house, or on a domestic vessel, a Hen on 
the house or the vessel. This lien is a right, 
a privilege, a jus in re, a proprietary interest 
in the house or the vessel. The mechanic 
may vindicate this right in the appropriate 
tribunals. The state legislature gives its own 
courts special powers, to enable them to en- 
force the right against the house or the ves- 
sel; but leaves the mechanic, in the case of 
a vessel, the option to enforce his lien, either 
in the state courts, or in the federal court, as 
a court of admiralty. It makes no attempt 
to confer any powers 'on the federal courts, 
either in the way of jurisdiction, or of pro- 
cess. In the same way, while private parties 
cannot give this court jurisdiction by con- 
sent, yet parties may by their agreements 
create new rights, and these new rights may 
be enforced in this court, by admiralty pro- 
cess, if they be of a class and character to 
which that process is appropriate. The only 
question under a statute right (whether given 
by congress or a state), as under a right 
created by parties, or existing by the gen- 
eral law, is whether the right is maritime in 
its nature. 

In this case, the right is an interest, a jus 
in re, in a vessel, attached by law to a con- 
tract for work on the vessel. This is mari- 
time in its nature. That the vessel is own- 
ed in the same state where the work was 
done, is a fact affecting only the existence 
of the right or lien, not the question whether, 
if it exists, it be maritime. If the vessel 
be owned in another state, the right or lien 
arises by general maritime law; while, in 
ease of the domestic ship, it exists by virtue 
of positive enactment of legislatures having 
authority to create such a right, in a domestic 
vessel. I shall not hesitate, therefore, to ex- 
ercise the jurisdiction in this cause. 

Another question has been made in the 
defence, founded on a recent construction of 
of act of 1855, c. 231, by the supreme court 
of Massachusetts. This libel was filed in 
less than sixty days after the debt accrued. 
In the case of Tyler v. Currier [76 Mass. 54], 
not yet published, that court decided that a 
petition under this act, to enforce this lien 
in a state court, cannot be filed, until sixty 
days after the debt accrues; and it is con- 
tended that by force of this decision, or in- 
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■depeudently of this decision, on the true con- 
struction of the act, the libel in this court 
should not be filed within that time. 

The act of 1855, after defining and estab- 
lishing the lien, goes on to provide that it 
may be enforced by petition in* the courts 
•of the state "in the manner" provided by 
the Revised Statutes, c. 117, the 4th and sub- 
sequent sections. The chapter referred to, 
■establishes the mode of procedure to en- 
force a lien on houses, for builders' contracts. 
Among other provisions of that chapter, is 
one that the petition shall not be filed, until 
the debt has remained unpaid for sixty days. 
In Tyler v. Currier [supra] the question was, 
whether by the term "in the manner," used 
in the act of 1855, the provision of the house- 
lien law respecting the sixty days, was 
incorporated into the ship-lien law. The 
supreme court held that it was. The rea- 
soning of the court was, that the word "man- 
ner" was sufficient to include and carry with 
it the restriction of sixty days; and that 
policy favored that construction, the object 
■of the legislature being to guard against the 
precipitate use of this summary process. 
If, says the court, the restriction as to time 
is not adopted, suits may be commenced in 
one day after the debts become due, and 
vessels be arrested, and large costs incurred. 
The restriction gives time for adjustment, 
notice and arrangements, and tends to pre- 
vent the hasty, vexatious, or unreasonable 
use of the remedy. 

So far as process in the state court is con- 
cerned, I assume this decision to be a con- 
clusive construction of the statute. But, 
of course, this decision cannot control or af- 
fect the processes of this court, as mere 
processes, or the modes and manner of pro- 
ceeding here. The statute of 1855, after pro- 
viding a remedy in the state court, declares 
that such provision shall not be construed as 
giving the state courts exclusive jurisdiction 
over the lien, "but the same may be en- 
forced in the courts of the United States ac- 
•cording to the course of proceedings in such 
-courts." The statute, therefore, contemplates 
•a special course of proceedings in the state 
■courts, and the known "course of proceed- 
ings" in this court, in admiralty. This sav- 
ing clause cannot give to this court jurisdic- 
tion, or affect its processes; nor could the 
absence of this clause have taken away its 
jurisdiction, or affected its remedies. But 
on a question of construction, the clause^ af- 
fords an argument, that the legislature knew 
■and contemplated the use of a different 
""course of proceedings" here. It must be 
remembered that it is only by bringing the 
restriction as to sixty days within the term, 
""in the manner," that the supreme court 
imports it into the statute of 1855. Unless 
the restriction is a part of the "manner" of 
enforcing the lien, it cannot be affixed to the 
■act of 1855. If the restriction in the Re- 
vised Statutes is a part of the right, an es- 
sential part of the lien, a portion of the law 



of property, and not of the law of remedy, 
then it eannot be affixed to the lien on ships, 
in the act of 1855, for it must pass under 
the term "manner," or it is no part of that 
act. And if it be a part of the "manner or 
course of proceedings," then as the state 
statute cannot affect the course of proceed- 
ings in this court, it would not apply here, 
if the statute attempted to apply it; and 
there is good ground for believing that 
the legislature did not attempt so to apply 
it. This is not only because the act, in terms, 
contemplates a different "course of proceed- 
ings" here, but from "the nature of the case. 
The reasoning of the court in Tyler v. 
Currier is, that it was necessary to provide 
a guard against precipitate and unreasonable 
use of this extreme remedy. In the state 
courts this may be necessary. The suit to 
enforce a lien is commenced at the discretion 
of any attorney, and the vessel may be ar- 
rested at his discretion, by an attachment 
on a common writ (St. 1S55, c. 231, § 3), which 
he purchases at the clerk's office, or, if on pe- 
tition, the arrest is made as of course, by 
order of the clerk, as a mere ministerial 
officer. There is no provision for the inter- 
vention of any person clothed with discretion 
to refuse, or stay, or regulate the process. 
This is a difficulty inherent in courts acting 
on the common law system. If this were the 
object of the legislature, the safeguard is not 
necessary in this court. Here the suit must 
be commenced by a sworn libel, countersign- 
ed by a proctor who is responsible to the 
court, and who may be compelled to pay 
costs out of his own pocket, if he has sued 
out process improperly, even if the main 
cause is decided in his favor. The process 
does not, even then, issue as of course, but 
in the. discretion of the judge in each ease. 
The judge requires proof that notice has 
been given, or that there is danger the vessel 
will go to sea at once; and if there is time 
and no good reason to the contrary, he may, 
and often does, require a monition to show 
cause to issue, in the first instance, before 
the arrest; and on this monition, if stipula- 
tion is given, the arrest is dispensed with; 
or if good cause is shown, th6 ship owner is 
protected from vexatious process. All ques- 
tions of costs are also, in the control of the 
court, who may even give costs against a 
prevailing party. Now, as this "course of 
proceedings" in admiralty was known to, 
and recognized by the legislature, having 
been the only mode of enforcing the lien on 
domestic ships under the acts prior to that 
of 1855, it may well- be that the legislature 
was satisfied with the safeguards afforded 
by the admiralty mode of procedure, and 
saw the necessity of establishing some sub- 
stitute for it in the state courts, and did 
so by a positive rule of intervention of a 
fixed period of time, in all cases, knowing 
that it would be difficult to charge the duty 
of preliminary inquiry, in all cases, on judges 
of common law courts. 
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The result, therefore, is that, both upon the 
reason of the thing, and on the authority of 
the case of Tyler v. Currier, the sixty-day 
restriction, if a part of the act of 1855, is 
a part of the "manner" of procedure to en- 
force the right, and not part of the right 
itself. As such, it cannot be imported into 
this court by force of the state statute; and, 
in my opinion, the state statute does not at- 
tempt so to import it, but contemplates and 
recognizes the exercise by this court of a dif- 
ferent manner and course of procedure. 

These being the only defences to the suit, 
a decree must be made for the amount of the 
debt claimed. 

NOTE. See resolutions of the king in coun- 
cil, February 18, 1632 (article 3): "If a suit 
shall be in the court of admiralty 2 for building, 
amending, saving, or neeessary victualling of a 
ship, against the ship itself, and not against any 
party by name, but such as for his interest 
makes himself a party, no prohibition is to be 
granted, though this be done within the realm." 
Ben. Adm. 51. 

To require the contract to be made upon the 
sea, as was said by Lord Kenyon, in Menetone 
v. Gibbons, 3 Durn. & E. [3 Term R.] 269, 
"borders upon absurdity." And it is said in 
"Waring v. Clarke, 5 How. [46 TJ. S.] 459, that 
the supreme court of the United States, as well 
as the courts of common law in England, have 
affirmed the principle that the subject-matter, 
and not locality, determines the jurisdiction in 
cases of contract. 
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The RICHARD DOANE. 

[2 Ben. Ill; 7 Int. Rev. Rec. 77.] * 

District Court, S. D. New York. Jan., 1868. 

Collision — Pleading— Vessel and Owner. 

1. A suit to recover damages for a collision 
cannot properly be brought against a vessel in 
rem, and her owner in personam, unless her 
owner is also master. , 

[Cited in The Clatsop Chief, 8 Fed. 165; The 
Director, 26 Fed. 711; Joiee v. Canal-Boats 
1,758 and 1,892, 32 Fed. 554; The Cor- 
sair, 145 U. S. 343, 12 Sup. Ct. 951.] 

2. All the owners of a vessel injured by a 
collision should be joined as libellants. 

3. The case of Newell v. Norton, 3 Wall. [70 
U. S.] 257, discussed. 

This was a libel for a collision. It stated 
that David N. Woolman, the libellant, was 
the part owner and master of a certain canal- 
boat, which was injured by a collision with 
the propeller Richard Doane, through the fault 
of the propeller. The libel prayed process 
against the propeller and against John H. 
Willis, her owner, and asked that the court 
would decree the payment of damages against 
Willis and the vessel, and that the vessel 
might be condemned and sold to pay the 
same. To this libel, Willis, as claimant and 
respondent, excepted, on two grounds: (1) 
Because the libel improperly joined a suit in 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission. 7 Int. Rev. Ree. 
77, contains only a partial report.] 



rem against the vessel, and a suit in person- 
am against her owner; (2) because it pre- 
sented, on its face, a nonjoinder of proper- 
parties as libellants. 

M. Goepp, for libellant. 

W. J. Haskett, for claimant 

BLATCHFORD, District Judge. The first 
exception is well taken. The fifteenth rule of 
the rules of practice for courts of admiralty 
in instance causes, prescribed by the supreme 
court of the United States, provides, that in 
all suits for damage by collision, the libellant 
may proceed against the ship and master, 
or against the ship alone, or against the mas- 
ter or the owner alone, in personam. This 
rule has always, since its enactment, been 
construed as excluding any other mode of 
procedure, in suits for damage by collision, 
than that specified in and allowed by the 
rule. The proctor for the libellant seems to 
have been misled by an expression in the 
opinion of the supreme court, delivered by 
Mr. Justice Grier, in the case of Newell v. 
Norton, 3 Wall. [70 U. S.] 257, 266. In that 
case, a libel for collision was filed against a 
vessel and her master, who was part owner 
of her, and her other owners, and her pilot. 
The district court sustained the libel as 
against the vessel and her master, and dis- 
missed it as against the other owners and 
the pilot. The supreme court concurred with 
the district court in this practice, and de- 
cided that it was proper for the district court, 
in its discretion, to allow the libellant to 
elect in what way he would proceed in a case 
of such misjoinder, and to amend his libel 
accordingly. After deciding this point, Judge 
Grier, in the opinion, says: "The objection 
that a libel in rem against a vessel, and in 
personam against the owner, cannot be join- 
ed, was properly overruled, as it was in con- 
formity with the fifteenth rule in admiralty, 
as established by this court." Now, the re- 
port of the case shows that the objection that 
was overruled by the district court was not an 
objection that, in a libel for collision, proceed- 
ings against a vessel and her owner, who was 
not her master, could not be joined. That ob- 
jection was sustained. The objection that was 
overruled was an objection that, in a libel for 
collision, proceedings against a vessel and her 
master could not be joined. The overruling of 
the former objection would not have been in 
conformity with the fifteenth rule in admiral- 
ty, but the sustaining of it was in conformity 
with that rule. The overruling of the latter 
objection was in conformity with that rule. 
It is manifest that the language used by 
Judge Grier was inadvertently used. 

The second exception, also, is allowed. All 
the owners of the damaged canal-boat may, 
and should, be joined as libellants. Ben. 
Adm. § 380; Fretz v. Ball, 12 How. [53 U. 
S.] 466, 468; Stannard v. The John Hart [Case 
No. 13,290], in this court, before Judge Betts, 
March, 1801. 
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The libel may be amended, on payment of 
costs, in both of the particulars in which it 
is excepted to. 



Case Wo. 11,766. 

The RICHARD MATT. 
P. Biss. 440.] i 

District Court, N. D. Illinois. March Term, 
1864. 

Seamen— Disobedience— Sunday Work — "Wages 
— Abuse by Captain. 

1. Seamen on a vessel not in harbor, refusing 
to work on Sunday unless they are allowed 
double pay, which was not a part of their con- 
tract, but simply a custom of the port near 
which they happened to be, are guilty of diso- 
bedience, and may be discharged by the cap- 
tain, 

[Cited in Smith v. The J. C. King, 3 Fed. 304; 
Pearson v. The Alsalfa, 44 Fed. 358.] 

2. The vessel being at anchor in a place 
where there was danger in case of a change 
of weather, the sailors had no more right to re- 
fuse to -work than if they had been on the open 
lake. 

3. In this case partial compensation was al- 
lowed, because of abuse by the captain. . 

In admiralty. The libellants shipped, un- 
der the usual articles, on the 12th of October, 
18G3, for a trip from Chicago to Oconto, 
Green Bay, Wisconsin, and back at §2.25 per 
day. The schooner arrived at Oconto on the 
17th of October, in the evening, and anchor- 
ed at some distance from the shore. The nest 
day was Sunday. About 2 o'clock in the 
afternoon, the captain ordered the crew to 
hoist some pork which was in the hold, pre- 
paratory to being unloaded in scows the next 
morning. The men refused to work unless 
they were allowed double pay. This the cap- 
tain declined to give, and no work was done. 
The captain then went into the forecastle on 
Sunday evening, and, though it was very 
cold, took out the stove and all the bedding 
and bedclothes, leaving the libellants and the 
rest of the crew to pass the night in the 
forecastle upon the floor, oh the deck, or up- 
on the boards of the bunks, without any 
clothes or bedding of any sort. The libel- 
lants declined to go to work the next morn- 
ing, and went ashore, the captain having 
given them to understand, the day previous, 
that he should discharge them. 

L. Proudfoot, for libellants. 
Robert Rae, for defendants. 

DRUMMOND, District Judge. I think the 
men had no right to refuse to obey the or- 
ders of the captain. The vessel was not in a 
safe place, but was at anchorage, where there 
was more or less danger in case of a change 



i [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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of weather, and the double pay for Sunday's 
work cannot be considered a part of the con- 
tract under which these men shipped. The 
very fact that the men demanded double pay, 
and consented to" go to work if. double pay 
was given, shows they did not understand it 
as a part of the contract, but simply claimed 
It because they were at Oconto, where, it 
was alleged, the custom was, if they worked 
on Sunday, they should have double pay. If 
It was a part of the contract, they ought to 
have done the work and relied upon the con- 
tract It is not a case of a vessel in harbor, 
moored to the wharf, or with a safe anchor- 
age, free from the winds and tempest, but 
where the vessel was in an exposed condi- 
tion, and the sailors had no more right to 
refuse to work on Sunday there than if they 
had been on the open lake. Again, they did 
not refuse to work for the reason that they 
were doing violence to their conscience. All 
that they wanted was double pay. 

The captain bad a right to discharge them 
for this disobedience, and, if he had content- 
ed himself with doing that at the proper time, 
and under the proper circumstances, I should 
have refused all compensation to the men, on 
the ground of forfeiture of wages for the 
disobedience. But the act of disobedience 
was under claim. of right The seamen in- 
sisted that, under the custom that existed 
there, the captain could not call upon them 
to work under that contract and that it was 
optional with them whether they should 
work or not The captain was guilty of a 
rather contemptible mode of punishment by 
depriving them of necessary comforts when 
the weather was Inclement 

Under the circumstances, the libellants will 
be allowed their wages from Chicago to 
Oconto, and their fare back to Chicago. 

When wages of seamen forfeited, and power 
of master to remit: The Mentor [Case No. 
9,427]; Orne v. Townsend [Id. 10,583]. What 
cruelty and threats from the master justify a 
seaman in leavingthe ship: Bush v. The Alon- 
zo [Id. 2,223]. What disobedience and insub- 
ordination will justify a discharge: Jones v». 
Sears [Id. 7,494]. 



Case KTo. 11,767. 

The RICHARD O'BRTAN. 

[2 Spr. 197.] i 

District Court, D. Massachusetts. Nov., 1862, 

Prize —Violation op Blockade — Contraband 
Goods. 

- Cargo condemned for breach of blockade and 
for being contraband of war. 

The Richard O'Bryan, a British schooner 
of about one hundred tons burden, was dis- 
covered July 4, 1862, by the United States 



i [Reported by John Lathrop, Esq., and here 
reprinted by permission.] 
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gunboat Rhode Island, Commander Trench- 
ard, at St. Louis Pass, near Galveston, 
Texas, close in shore, landing cargo by 
boats. When discovered, her crew made 
sail on her, ran her ashore, and deserted 
her. She was boarded by boats from the 
Rhode Island, under charge of Acting Mas- 
ter Pennell, who found her bilged, and a 
large part of her cargo taken out. The rest 
of the cargo was taken from her and trans- 
ferred to the Rhode Island, and the schoon- 
er set on fire, as unfit to bring off. The car- 
go was sent into this district for adjudica- 
tion. The log-book, certificate of registry, 
certificate of clearance, bills of lading and 
invoice, were found on board. No claimant 
.appeared. 

It. H. Dana, Jr., U. S. Atty., for the Unit- 
ed States and captors. 

SPRAGUE, District Judge. The certif- 
icate of registry shows this to have been a 
British vessel, built in Nova Scotia, and 
owned by H. F. Coltbirst, of Jamaica; and 
there is nothing to contradict this proof. 
The clearance of June 13, 1862, is for Mata- 
moras, in Mexico, and her bills of lading 
and invoice are for that port; and she was, 
in form, consigned to one Wilbur, of that 
place. The cargo was shipped by the own- 
ers of the vessel. The log-book shows that 
she was boarded by the United States gun- 
boat Hatteras, June 29th, and duly warned 
of the blockade of the United States ports 
in the Gulf of Mexico. The boarding offi- 
cer also entered on the log, that he found 
the vessel entirely out of her proper course 
for a voyage to Matamoras; but, as the mas- 
ter alleged an error in his chronometer, and 
heavy weather, as an excuse, she was allow- 
ed to proceed, the boarding officer entering 
a correction of her reckoning in the log- 
book. July 1st she was again boarded and 
warned by the United States steamers Sam 
Houston and De Soto, each of which vessels, 
after examination, let her go, although she 
was still somewhat out of her proper course. 
Her discovery and capture by the Rhode 
Island, in the act of landing her cargo on 
the beach near Galveston, were three days 
afterwards. 

A portion of this cargo, at least, is contra- 
band of war. There can be no doubt that 
this vessel sailed from Jamaica destined to 
Galveston, and that Galveston was under 
actual and effective blockade at the time of 
her sailing, of the warnings, aud of her cap- 
ture. She would be therefore prize of war 
on the ground of attempt to break the block- 
ade; and, as the cargo belonged to the own- 
ers of the vessel, it is liable to condemna- 
tion for the same cause. Decree of. condem- 
nation and decree of distribution in favor of 
the United States steamer Rhode Island. 

NOTE. See The Cornelius. 3 Wall. [70 U. 
S.] 214; The Admiral, Id. 603; The Josephine, 
Id. 83; The Cheshire, Id. 231. 



Case No. 11,768. 

The RICHARD R. HIGGINS. 

[1 Lowell, 290.] i 

District Court, D. Massachusetts. Nov., 1868 

Collision— Sailing Vessels— Changing Course. 

1. A schooner with the wind aft was cross- 
ing the course of a schooner close-hauled on the 
port tack, and undertook to go astern of her; 
at the same time the close-nauled vessel came 
about, and a collision ensued. Meld, that the 
close-hauled vessel was in fault for not keeping 
her course. 

[Cited in The A. W. Thompson, 39 Fed. 116.] 

2. To relieve a vessel from fault in changing 
her course when the rule requires" her to keep 
it, she must show clearly that it was done after 
a collision had become inevitable, or at least 
after a courageous and skilful navigator would 
have thought it so. 

[Cited in The F. W. Gifford, Case No. 5,166.] 

The libellant's case was that his schooner, 
the Emma Bacon, was on a voyage from 
Philadelphia to Boston, with a full cargo of 
coal, and between one and two o'clock at 
night, on the 3d of June, 1867, had arrived 
at a point about two miles to the northward 
and eastward of the Pollock Rip light-ship, 
when a red light was discovered about one 
and a half points on the starboard bow; that 
the master and two mates were on deck, be- 
sides one or more men forward on the look- 
out, the first mate being at the wheel. The 
Emma Bacon was nearly dead before the 
wind, and the light was discovered at a dis- 
tance estimated to be from one-half to three- 
quarters of a mile; the master took his night- 
glasses, and made out a schooner, which 
proved to be the Richard R. Higgins, stand- 
ing in towards the land, close-hauled on the 
port tack; he ordered the mate to go astern 
of her, who thereupon put his helm to port, 
and brought the vessel up about two points, 
—enough, in the opinion of the witnesses, to 
clear the other schooner. They presently 
found that the latter was tacking, and then 
put their helm hard aport, and brought their 
vessel round so that her sails shook; but 
the schooners came together at the bows, and 
each sustained considerable damage. The 
evidence for the claimants did not vary this 
case, excepting as to the time when the sev- 
eral changes of course took place. It tended 
to show that the master of the Richard R. 
Higgins was on the lookout, and saw the 
green light of a vessel about one and one- 
half points on the port bow, which he rightly 
interpreted to mean that a vessel was cross- 
ing his course. He thought the distance to 
be from three-quarters of a mile to a mile, 
and he held his course until he became con- 
vinced that there was danger of collision; 
and then, as the other vessel did not show 
any signs of changing her course, he gave 
the order to go about. As his vessel got into 
the wind, he found that the Emma Bacon 
had changed her course, and he then hailed 

i [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 
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tier to keep off; but she continued under her 
port helm notwithstanding, and the collision 
■occurred. 

J. 0. Dodge, for libellant. 

H. W. Paine and R. D. Smith, for claim- 
ants. 

LOWELL, District Judge. There can be 
no doubt that it was the duty of the libel- 
lant's vessel with the wind aft, to avoid the 
■close-hauled vessel; and that it was equally 
the duty of the latter to keep her course; and 
as she did not keep it, the only question is 
whether there was any thing in the circum- 
stances which justified her departure from 
the usual rule. "When a collision has become 
Inevitable, it Is the privilege of the ship 
which has the right of way to take any 
measure whieh may tend to lessen the force 
■of the shock; nay more, it has sometimes 
been conceded to the infirmity of human na- 
ture than when the vessel that has the burden 
■of avoiding the danger has come so near that 
to a reasonably firm and skilful navigator it 
-appears that the collision is unavoidable, it 
shall be taken to have been so; and a- mis- 
take caused by the rashness of the other par- 
ty shall not be imputed as a fault to him who 
has committed it. But this excuse must be 
made out clearly and satisfactorily, or the 
rules of navigation will become useless. 

This is not such a case. The whole evi- 
dence, and indeed the candid statement of 
the master of the respondents' vessel by it- 
self, tends to show that he did not wait long 
enough. He appears to have thought that 
the duty of changing devolved upon the per- 
son who first discovered the necessity for a 
change. It seems altogether probable that 
the change of course was made by each ves- 
sel at about the same time; and that this 
was in ample season to avoid the danger, if 
•only one had made the change, is shown by 
the fact that both vessels had come entirely 
round before they struck; and by the opin- 
ion of some of the respondents' witnesses 
that even after their schooner had come into 
the wind, it was not too late for the Emma. 
Bacon to have cleared her by starboarding 
ber helm instead of keeping it to port. If 
they were within hailing distance before the 
change, that would have been the appro- 
priate time to hail; but probably they were 
not so, and if not, they moved too soon. 

There is another consideration, which, as 
it involves a point of nautical skill, I do not 
advance with so much confidence.. It ap- 
pears to me that the most proper course for 
the Emma Bacon was to go astern of the 
Higgins, as she undertook to do. If so, the 
master of the latter vessel in a doubtful ease 
ought to have taken measures, if he took 
any, to co-operate in that movement, else 
he might be increasing the danger which he 
tried to avoid, as proved to be the case here. 

For these reasons I hold that the agents of 
the respondents failed to perform their duty, 
iind there must be a decree for the libellant. 



Case KTo. 11,769. 

In re RICHARDS. 

[4 Ben. 303; i 4 N. B. R. 93 (Quarto, 25).] 

District Court, S. D. New York. Aug., 1870. 

Bankkuptcx — Examination op Bankrupt— 
Gaming. 

A bankrupt, under examination by the as- 
signee, cannot refuse to answer questions as to 
his having lost money at gaming, on the ground 
that they will criminate or degrade him. 

[In the matter of Andrew J. Richards, a 
bankrupt.] 

By JAMES F. DWIGHT, Register. 

[I, James P. Dwight, one of the registers 
of said court in bankruptcy, do hereby cer- 
tify that in the course of the proceedings in 
said cause before me, the following questions 
arose pertinent to the said proceedings, and 
were stated and agreed to by the counsel for 
the opposing parties, to wit: Mr. James 
Matthews for the bankrupt, and, Mr. Wil- 
liam Russell, for William A. Hall, the as- 
signee of the bankrupt. The following is 
a summary of the evidence upon the point 
to be submitted to the court. The bank- 
rupt on his examination, at the instance of 
the assignee, testified among other things 
as follows: "Q. 299. Have you kept any 
account of moneys paid out by you dur- 
ing the year? A. No. Q. 300. Did you pay 
to Blake any money prior to the 24th Decem- 
ber, 1SG9, for money borrowed by you of 
him? A. I do not remember. Q. 301. Did 
you pay to Blake any money other than his 
salary and the amount stated by you to 
have been paid on the 24th December? A. I 
may have paid him others, but I do not re- 
member whether I did or not Q. 302. Have 
you played cards, faro, or any other game of 
ehanee with Henry D. Blake during the year 
1869? A. No. Q. 303. You have not? A. 
No, sir. - Q. 304. Nor with Mr. Loomis? A. 
I decline to answer that question. Q. 305. 
(By the Register.) Do you understand that 
your answer to that question would crimi- 
nate or degrade you? A. I think it would, 
and I decline to answer on that ground. Q. 
306. (Mr. Russell.) Have you lost any money 
at games of chance during the year? A. I 
decline to answer that question on the same 
ground as I decline to answer the previous 
question." 

[I think the assignee Is entitled to the in- 
formation, and that the questions should be 
answered by the bankrupt. Which questions 
and opinion are respectfully submitted to the 
judge for decision.] 2 

James Matthews, for bankrupt. 
William Russell, for assignee. 

1 [Reported by Robert D. Benedict, Esq., ana 
here reprinted by permission.] 

2 [From 4 N. B. R. 93 (Quarto, 25).] 
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BLATCHFORD, District Judge. I concur 
with the register in the view that the ques- 
tions must he answered by the bankrupt. 



Case No. 11,770. 

In re RICHARDS. 

[17 N. B. R. 562; i 10 Chi. Leg. News, 275.] 

District Court, D. Massachusetts. April 17, 
1873. 

Bankruptcy — Proof op Debt — Wipe as Creditor. 

A creditor, though the wife of the bankrupt, is 
a competent witness. 

In bankruptcy. 

B. L. M. Tower, for Mrs. Richards. 
R. D. Smith, for assignee. 

LOWELL, District Judge. Petition for 
proof of a debt by a wife against her hus- 
band's estate. The husband conveyed to his 
wife some property in Pemberton Square in 

1869. A number of years after, he went into 
bankruptcy, and his wife sought to prove a 
claim against his estate for the income of 
the property as her separate income. A de- 
cision has been rendered in favor of the peti- 
tioner. In his opinion, the judge says an 
interesting question of evidence arises as 
preliminary to the decision of the merits. A 
statute of the United States declares that no 
witness shall be excluded in any civil action 
because he is a party or interested in the is- 
sue to be tried, with certain exceptions, and 
that in all other respects the laws of the 
state in which the court is held shall be the 
rules of decision as to the competency of 
witnesses in the courts of the United States 
in trials at common law, in equity and ad- 
miralty. Rev. St. § 85S. Under the last clause 
it has been held that a party to the action 
may be compelled to testify as a witness for 
the other party when the state laws so pro- 
vide. In bankruptcy the creditor has always 
been a witness in his own case, to a greater 
or less extent, and in our practice, to all in- 
tents and purposes, I am of opinion that in 
bankruptcy a creditor, though a wife of the 
bankrupt, is a competent witness. The case 
is free from any indicia of fraud. The hus- 
band's separate property was very large, and 
his solvency undoubted when the deed to his 
wife was made. His business was somewhat 
fluctuating, but on the whole appeared to be 
prosperous, and so late as 1873 his share of 
the profits for the preceding year was §95,- 
000. Upon the evidence I think it was the 
agreement of the parties from and after June, 

1870, and not before, the separate income 
should remain her property, but I do not 
find those circumstances which would author- 
ize me to add interest upon these items. 
The debt is admitted to proof for $20,300. 

i [Reprinted from 17 N. B. R. 562, by per- 
mission.] 



Case No. 11,771. 

RICHARDS et al. v. CHESAPEAKE & O. R. 

CO. 

[1 Hughes, 28; 4 Am. Law Rec. 469; 1 Law & 
Eq. Rep. 104.] i 

Circuit Court, E. D. Virginia. Jan. 3, 1876. 

Railroad Companies — Appointment of Receiver 
— Interest of Oheditors — Mortgages. 

1. Secured creditors cannot dictate who shall 
be appointed a receiver. He is the hand of the 
court, and the interest of creditors of every 
grade will be considered in making the appoint- 
ment. 

[Cited in Taylor v. Life Ass'n of America, 3 

Fed. 469.1 
[Cited in Jones v. McPhillips, 82 Ala. 102, 

2 South. 471.] 

2. A hill will be dismissed as to a subsequent 
mortgagee to the mortgagee in suit, he having 
been made a party to the litigation, and it be- 
ing found that that hindered or defeated the 
suit. 

3. Where trustees under a mortgage, of whom 
it is alleged in the bill for a foreclosure that they 
had refused to proceed to realize on the securi- 
ty, apply to come in and have been admitted as 
complainants in the bill, they must control the 
proceeding. 

In equity. The Chesapeake and Ohio Rail- 
road Company, a consolidated company, the 
component parts of which were the Vir- 
ginia Central Railroad Company, the Blue 
Ridge Railroad Company, and the Coving- 
ton and Ohio Railroad Company, became in- 
solvent. There are secured and unsecured 
creditors of the road. The secured debts are: 
A mortgage, dated April 1st, 1S50, of the 
Virginia Central Railroad Company of all 
its property, to the board of public works 
of Virginia for $100,000, to secure the pay- 
ment of certain bonds of the company which 
are due and unpaid. A mortgage, dated 
June 2d, 1854, to James Lyons, William H. 
McFarland, and Hugh W. Fry, of the same 
company, of all its property, to secure the 
payment of other bonds of the company, 
amounting to $1,500,000, which are also due 
and unpaid. A mortgage, dated February 
6th, 1866, of the same company, of all its 
property, to John B. Young and Robert R. 
Howison, to secure the bonds of the com- 
pany for $300,000, with interest at eight per 
cent, per annum, which remain unpaid. A 
mortgage, dated October 1st, 1S68, of all the 
railroads which form the Chesapeake and 
Ohio Railroad Company, to William Butler 
Duncan, Philo C. Calhoun, William Orton, 
and Matthew F. Maury (now deceased), to 
secure certain liabilities, in amount unas- 
certained, of the Virginia Central Railroad 
Company. A mortgage, dated January 15th, 
1870, executed to William Butler Duncan and 
Philo C. Calhoun, the trustees complainant, 
by the Chesapeake and Ohio Railroad Com- 
pany, for $15,000,000, to secure the bonds 

i [Reported by Hon. Robert W, Hughes, Dis- 
trict Judge, and here reprinted by permission. 
4 Am. Law Rec. 469, contains only a partial 
report.] 
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now in suit And a mortgage dated subse- 
quently to January 15th, 1870, executed to 
Philo G. Calhoun and William K. Kitchen, 
of all the property mentioned in the last 
preceding mortgage, and embracing also that 
portion of the line of road extending from 
Richmond down to the peninsula of the 
York and James rivers, and the branch rail- 
road from Scary creek, in West Yirginia, to 
the mouth of the Kanawha, and the bridge 
to be erected over the Ohio at Huntington. 
Before WAITE, Circuit Justice, and BOND, 
Circuit Judge. 

BOND, Circuit Judge. On the 4th day of 
October, 1875, the complainants filed their 
bill in this court, in behalf of themselves and 
all others in like interest, alleging that they 
were the holders of certain of the six per cent 
coupon bonds issued by the defendant, to 
the extent of 815,000,000, for the completion 
of their road from Richmond to the Ohio 
river; that the payment of these bonds, and 
• the interest thereon accruing, was secured by 
what was claimed to be the first mortgage 
on said road, which mortgage was duly exe- 
cuted by defendant on the 15th day of Janu- 
ary, 1870, and conveyed to William Butler 
Duncan and Philo C. Calhoun, citizens of 
New York, as trustees, all the franchises and 
property of said company then constructed, or 
thereafter to be constructed or acquired by 
the defendant The bill alleged that the com- 
pany had made default in the payment of 
the interest on these bonds since the 1st 
day of November, 1873, and that complain- 
ants had required the trustees, Duncan and. 
Calhoun, to foreclose the mortgage above 
referred to for the benefit of the bondhold- 
ers named therein, with the proper offer of 
indemnity to them for expenses, and that 
they had failed and refused to institute pro- 
ceedings therefor. The bill concluded with 
an allegation of the total insolvency of the 
defendant and with the ordinary prayer for 
an injunction and receiver, restraining the 
trustees and defendant corporation from dis- 
posing of the mortgaged premises without 
the order of this court, and for a sale and 
distribution of the proceeds among the bond- 
holders, according to their respective priori- 
ties. This bill, properly verified, being ex- 
hibited, the court ordered the motion for an 
injunction and receiver to be set for hear- 
ing on the 22d day of October following, pro- 
vided a copy thereof, and of that order, was 
served on the defendant on or before the 
7th day of October, 1S75, and in the mean- 
time, until the hearing of the motion, re- 
strained the defendants from disposing of the 
mortgaged property, except in the ordinary 
way of the business of transportation of 
said company. Prior to the hearing of these* 
motions, however, the complainants, by peti- 
tion, brought to the knowledge of the court 
the fact that a large number of judgments 
had been obtained against the company, and 
that executions had been issued thereon, and 



that the sheriffs of the various counties 
through which the road passed had seized 
portions of the mortgaged property, and were 
about to seize and sell other portions, and 
they asked that to prevent immediate and 
irreparable injury to the mortgagees, a tem- 
porary receiver might be appointed, which 
was done accordingly, and Henry Tyson was 
so appointed. 

Prior to the 22d day of October, the day set 
for the hearing of the motion for an injunc- 
tion and permanent receiver, the defendant 
trustees (Duncan and Calhoun) filed a peti- 
tion to the court, stating their surprise at 
the filing of the bill, alleging that no ade- 
quate demand to foreclose had been made 
upon them, and asked that they, being the 
proper persons to conduct the suit of fore- 
closure, might be allowed to become com- 
plainants and not defendants therein, which 
request, with the consent of all parties, was 
allowed. The trustees then, with a large ma- 
jority of their cestuis que trust and other 
creditors, together with the defendant com- 
pany, asked the court in advance of the day 
fixed for the hearing of the motion therefor, 
to appoint Williams C. Wiekham, the vice- 
president of the defendant company, re- 
ceiver. All parties agreed that a receiver 
should be appointed. The court, however, 
refused to take any action relating to the 
appointment until the 22d day of October, 
the day fixed and advertised for the hear- 
ing of that matter. On this last-named day 
the defendant company appeared, and filed 
an answer to the rule to show cause why 
an injunction should not be awarded and 
a permanent receiver appointed. The an- 
swer admitted the insolvency of the com- 
pany, and asked again that Williams C. Wick- 
ham might be appointed permanent receiver. 
But the answer disclosed the fact to the 
court, not as yet stated in the proceedings, 
that the mortgage to Duncan and Calhoun, 
under which complainants claimed, and 
which in the bill is alleged to be a first mort- 
gage, is not so in fact. This answer alleges 
it to be the fourth, while other exhibits now 
filed show it to be the fifth mortgage in 
point of time. But the court, notwithstand- 
ing the almost unanimous consent of par- 
ties, refused to appoint Wiekham, and it 
still adheres to the conclusions then formed. 

It appeared to the court then, as "it does 
now, that the Chesapeake and Ohio Railroad 
Company is overwhelmed with debt, secured 
and unsecured. How it became so it is not 
for us to determine. But the court, when call- 
ed upon to appoint a recejver for a corpora- 
tion totally insolvent who is to be the mere 
servant of the court, upon whose fidelity 
and ability to manage during the pendency 
of the suit the property intrusted to him, 
the court must rely, ought not, and ought 
not to be expected, to appoint a person un- 
der whose charge and control the resources 
of the road had been exhausted, its property 
seized upon execution, and the necessity for 
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a receiver brought about. The receiver Is 
not the receiver of the bondholders or se- 
cured creditors. He is the mere hand of 
the court The unsecured .creditors, whose 
chances of a dividend are remote, have a 
deep interest in knowing that the road, while 
its assets are being marshalled, and its cred- 
itors, their claims and priorities ascertain- 
ed, is free from the control of those whose 
administration of its affairs ended in bank- 
ruptcy. Upon the refusal of the court to 
remove its receiver, Duncan and Calhoun, 
trustees under the so-called first mortgage, 
who had, as before stated, by general con- 
sent become complainants, filed their amend- 
ed bill. In this bill it is set out that the 
Chesapeake and Ohio Railroad Company is 
what is known as a consolidated company. 
Its component parts were the Virginia Cen- 
tral Railroad Company, the Blue Ridge Rail- 
road Company, and the Covington and Ohio 
Railroad Company. The bill further states 
that on the 1st day of April, 1850, the Vir- 
ginia Central Railroad Company executed a 
mortgage to "the board of publie works of 
Virginia of all the property of said company 
to secure the payment of certain bonds, 
amounting to one hundred thousand dollars, 
which are due and unpaid'. And that the 
same company, on the, 2d of June, 1854, exe- 
cuted to James Lyons, William H. McFar- 
land, and Hugh W. Fry, another mortgage 
of all its property to secure the payment of 
other bonds of said company, amounting in 
all to one million five hundred thousand dol- 
lars (§1,500,000), which are also due and un- 
paid. And that, on the 6th day of February, 
1866, the same company executed another 
mortgage to John B. Young and Robt. R. 
Howison of all its property, to secure the 
bonds of the company, amounting to three 
hundred thousand dollars, with interest 
thereon at the rate of eight per cent per 
annum, which remain unpaid. And the bill 
further states that a fourth mortgage was 
executed by the Chesapeake and Ohio Rail- 
road Company on the 1st day of October, 
1868, to William Butler Duncan, Philo C. 
Calhoun, William Orton, and Matthew F. 
Maury (now deceased), of all the railroads 
which had gone to form the said Chesapeake 
and Ohio Railroad Company, from its termi- 
nus in Richmond to the Ohio river, together 
with all its franchises and property, to se- 
cure certain liabilities, in amount unascer- 
tained, of the Virginia Central Railroad Com- 
pany. And that afterwards, on the 15th day 
of January, 1870, was executed the mort- 
gage to these two trustees, complainant, by 
the defendant company, being the fifth in 
point of priority of time, to secure the pay- 
ment of the §15,000,000 bonds now in suit. 
And that subsequently to this the said de- 
fendant executed another mortgage to Philo 
C. Calhoun and William K. Kitchen of all 
the property mentioned in the last preced- 
ing mortgage, and embracing also all that 
portion of the line of the road extending 
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from Richmond down to the peninsula of the 
York and James rivers, and the branch rail- 
road from. Scary creek, in West Virginia, to 
the mouth of the Kanawha, and the bridge 
to be erected over the Ohio at Hunting- 
ton. Orton, a co-mortgagee in the fourth 
mortgage with these complainant trustees, 
is a citizen of New York, and, so far as this 
suit is concerned, has an interest adverse to 
them. And Kitchen, who is a co-mortgagee 
with the complainant Calhoun in the mort- 
gage of the 1st October, 1872, is likewise 
a citizen of New York, and being a subse- 
quent mortgagee, holds an interest adverse 
to his co-trustee, Calhoun, in this suit. 

Under these circumstances, the Chesa- 
peake and Ohio Railroad Company, the de- 
fendant company, moves to dismiss the suit 
for want of jurisdiction, because Kitchen 
and Orton, who are parties defendant to the 
bill, are citizens of the same state with the 
complainants. So far as this motion is con- 
cerned, if it were resisted on the pai-t of the 
trustees, we should have little difficulty in 
disposing of it Kitchen, though a proper, 
is not an indispensable, party to the suit 
and if it appeared to the court that it would 
be advantageous to the interest of the bond- 
holders in this suit to proceed without him, 
he being a subsequent mortgagee, the court 
might, by the exercise of the ordinary pow- 
ers of courts of equity having control of 
suitors, dismiss the bill as to him, and pro- 
ceed, and if the trustees who are here com- 
plainant thought it best for the interest of 
their cestuis que trust to sell their mortgage 
debt, they might ask the court to strike out 
Orton's name also, and proceed to dispose 
of their bare interest in the road as mort- 
gagees. So soon, however, as the trustees 
in this suit were allowed by the complain- 
ant bondholders, who first invoked the aid 
of the court, to become complainants here, 
they became charged with the conduct of 
the cause. The only standing the original 
complainants had in court arose from the 
allegation in their bill that the trustees in 
their mortgage were derelict. When the 
trustees came into court, denied the charge 
of unfaithfulness, and asked to do what the 
complainants alleged they ought to do, but 
were unwilling to do, and the complainants 
consented that they should become complain- 
ants instead of defendants, in order that 
they might proceed, they became masters 
of the suit 

And now come these trustees also, and ask 
the eourt that the bill may be dismissed, 
and that they may be allowed to proceed in 
the courts of the state in which they have 
already commenced proceedings, where, as 
they allege, certain difficulties in regard to 
jurisdiction which arise here will not be in 
the way of their proceedings. They allege 
that whether the court has jurisdiction or 
not as the defendants say it has not, to 
sell the interest they hold in the railroad by 
virtue of their mortgage, it would be very 
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unwise to do so; that in their judgment all 
the prior as well as subsequent incumbran- 
cers should be made parties to the proceed- 
ings in order to realize the full value of the 
mortgaged premises. But they allege this 
cannot be done in this court, because Orton, 
who is trustee under the fourth mortgage, 
is a citizen of New York with them, and be- 
cause Kitchen, trustee under, a subsequent 
mortgage, is likewise a citizen of New York. 
And they file here the record of their pro- 
ceedings to foreclose in the state court, and 
ask that they may be allowed to proceed in 
that forum and not in this. And all the 
bondholders under complainants' mortgage 
either agree with them or acquiesce in their 
request, with the exception of a few who 
hold bonds to the amount of about $200,- 
000. 

"Under these circumstances, for the court 
to determine that the trustees shall proceed 
here and not elsewhere, there being no 
charge of duplicity or fraud on their part, 
would be to set up the opinion of the court as 
to what the best interests of these cestuis 
que trust are against those of themselves 
and of the trustees who are legally charged 
with the care of those interests. But we 
think it is plain, from the papers exhibited 
here, that it would not be proper to proceed 
in this cause without making some, at least, 
of the prior and subsequent mortgagees par- 
ties. The mortgage to Duncan, Calhoun, 
and Orton, of the 1st of October, 1868, to 
secure $10,000,000, is still outstanding, and 
embraces all the property of the Chesapeake 
and Ohio Railroad, but what is the actual 
indebtedness thereunder is not known, and 
cannot be ascertained except by a legal pro- 
ceeding. How could a purchaser at a sale 
decreed by us foreclosing this mortgage as- 
certain before bidding what the value of the 
property to be sold was when there might 
be an incumbrance on it of $10,000,000, or, 
as is claimed, of not more than $10,000? 
•Would it be for the interest of these com- 
plainants to sell unless they had first put 
themselves in position to inform purchasers 
what was the actual amount of prior in- 
cumbrances on the railroad? This cannot 
be done without making Orton a party to 
the suit, and the objection to that here is 
that he is a citizen of the same state with 
the complainants. It is urged, however, that 
Calhoun and Duncan are co-trustees with 
Orton, and that the court having them al- 
ready before it need not require the third 
trustee to be a party. But these co-trustees 
object to represent both classes of cestuis 
que trust because their interests are adverse, 
and urge that Orton is the only trustee who 
is charged solely with the interests of those 
claiming under the ten million mortgage. It 
would not be proper for the court to deprive 
those mortgagees of their sole, peculiar, per- 
sonal representative.^ 

But the complainants claim that it is nec- 
essary also to make Kitchen, who Is trustee 
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under a subsequent mortgage, a party, for 
the reason that while that mortgage is sub- 
sequent to that of complainants, on the part 
of the Chesapeake and Ohio Railroad, ex- 
tending from Richmond to the Ohio river, 
it is claimed to be a first mortgage on the 
part of that road extending from Richmond 
towards tide-water. The trustees assert 
that while in their judgment, under the stat- 
utes of Virginia, their mortgage covers this 
part of the property of the defendant com- 
pany, also, before any sale it is necessary 
that these conflicting claims of priority of 
lien should be settled. They state that in 
■ their judgment it would not be for the best 
interests of their mortgagees to sell a por- 
tion of the road only, but to sell it as an en- 
tirety it is necessary that Kitchen should 
be a party to this suit, which cannot be 
because he likewise is a citizen of New 
York. But the bondholders, who object to 
the dismissal of the bill ask leave, if the 
court allow the motion to dismiss, to file a 
new bill in this case, making the proper par- 
ties, and relating back to the time of filing 
the present bill. A fatal objection to this 
request is that now that the trustees have- 
undertaken by legal means to foreclose 
this mortgage, no bondholder has a right to- 
proceed in his own name to foreclose. He- 
can ask the aid of a court of equity only on 
the ground of unfaithfulness, neglect, or ina- 
bility on the part of the trustees. Upon due- 
consideration, therefore, the court will make- 
an order directing the receiver to settle his: 
accounts up to a day named therein, and to> 
make a report thereof to the court up to- 
that date, whereupon he will be discharged,, 
and the complainants be allowed to dismiss- 
these proceedings and prosecute those al- 
ready commenced in the state court. 
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RICHARDS et al. v. RANDOLPH. 

[5 Mason, 115.] i 

Circuit Court, D. Rhode Island. June Term, 
1828. 

Deeds — Defective Acknowledgment — Subse- 
quent Purchases for Valuable 
Consideration. 
Under the statute of Rhode Island, for the 
conveyance of real estate, if there be a defective 
acknowledgment of the deed by which the title- 
is intended to be conveyed, the deed is void, as 
to all persons except the parties and their heirs,, 
and therefore a subsequent purchaser, for a 
valuable consideration, from the grantor, may 
acquire a good title thereto. 

i [Reported by "William P. Mason, Esq.] 
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Ejectment for land in Bristol, Rhode Is- 
land. Plea, the general issue. At the trial, 
the plaintiffs [John Richards and others], to 
support their action, offered a deed from 
George D'Wolf (who was admitted to be the 
then owner of the land) to them, dated the 
9th of December, 1825, in Boston, in Massa- 
chusetts, and acknowledged on the same day 
before a magistrate there, but the acknowl- 
edgment was not under his seal, and record- 
ed on the 10th of December, 1825, in Bristol 
records. George D'Wolf, at the time of the 
execution of both deeds, was an inhabitant 
of Bristol. 

Richard K. Randolph objected, that the 
deed was not effectual to convey the land, be- 
cause the acknowledgment was not under 
the seal of the magistrate, as is required by 
the statute of Rhode Island (Dig. 1822, p. 
202). He further offered, in support of his 
title, a subsequent deed of the premises from 
George D'Wolf to himself, executed in Bris- 
tol, on the 23d of February, 1826, and duly 
acknowledged. It was a deed in trust for 
the benefit of certain creditors of the gran- 
tor. It was also admitted, that there was an 
attachment, by process, on part of the prem- 
ises, and that upon the execution which is- 
sued thereon, the sume was sold at a sher- 
iff's sale, and purchased by Randolph. The 
attachment was made on the 13th of Decem- 
ber, 1823; the execution issued on the 10th 
of July, 1826; and the sheriff's deed to Ran- 
dolph, was dated on the 13th of August, 1827. 

Mr. Searle, for plaintiff, e contra. 

STORY, Circuit Justice. I am clearly of 
opinion, that the plaintiffs have not made out 
their title. The acknowledgment of the deed 
made to them by George D'Wolf is fatally 
defective. The statute of Rhode Island (Dig. 
1822, p. 202, etc.) provides, that no estate of 
inheritance or freehold, or for a term exceed- 
ing one year, in lands, shall be conveyed, un- 
less by deed duly acknowledged and recorded 
in the town clerk's office, where the lands 
do lie. Where the party grantor, "doth not 
reside" in the state, the acknowledgment 
may be before a magistrate "in the state or 
country where such party shall reside," who 
is "to certify the same under his hand and 
seal." Where the party is within the state 
of Rhode Island, the acknowledgment must 
be before some proper magistrate thereof. 
The second section of the act then provides, 
"that all bargains, sales, and other convey- 
ances whatsoever of any lands &c, and all 
deeds of trust and mortgages whatsoever, 
which shall hereafter be made and executed, 
shall be void, unless they shall be acknowl- 
edged and recorded as abovesaid; provided 
always, that the same between the parties 
and their heirs shall nevertheless be valid 
and binding." 

Now, the acknowledgment in this case Is 
not under the seal of the Boston magistrate, 
and therefore it is fatally defective on this ac- 
count alone. But the grantor was not, at the 



time of the execution of the deed, resident in 
Massachusetts, within the sense of the stat- 
ute, and therefore no acknowledgment could 
be good before any such foreign magistrate. 
The grantor was transiently at Boston, and 
it is admitted, and is indeed notorious rrom 
the description in the deed itself, as well as 
otherwise', that his residence and inhabitancy 
were then in Bristol, In Rhode Island. The 
plaintiffs, therefore, upon their own showing, 
have not made out a perfect title. The de- 
fendant claims title under a subsequent bona 
fide deed in trust for creditors. Admitting 
the title of the plaintiffs then to be good be- 
tween them and D'Wolf and his heirs, it can- 
not bind the defendant, claiming under a 
distinct title, adverse to the plaintiffs. 
Plaintiffs discontinued. ' 
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RICHARDS v. SWIMLEY. 

[Cited in Smith v. Mercer, Case No. 13.078. 
Nowhere reported; opinion not now accessible.] 
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In re RICHARDSON et aL 

[2 Ben. 517; i 2 N. B. R. 202 (Quarto, 74); 2 
Am. Law T. Rep. Bankr. 20.] 

District Court, S. D. New York. Oct., 1868. 

Bankruptcy — Power op the Court— Different 
Districts— Injunction. 

1. Where bankruptcy proceedings had been 
commenced and were pending in Louisiana, and, 
thereafter, a suit was commenced against the 
bankrupts, in a court of the state of New York, 
to collect a debt provable in bankruptcy, and the 
bankrupts applied to this court, on petition, for 
an injunction staying proceedings in that suit 
until the close of the bankruptcy proceedings in 
Louisiana: JSeld, that a district court of the 
United States had no power to grant such relief, 
independently of the bankruptcy act [of 1867 
(14 Stat. 517)]. 

rCited in Goodall v. Tuttle, Case No. 5,533; 
Re Tifft, Id. 14,034.] 

2. No such power was conferred on any dis- 
trict court, by the bankruptcy act, except that 
one in which the bankruptcy proceedings were 
pending. 

[Cited in Markson v. Heaney, Case No. 9,098; 
Jobbins v. Montague, Id, 7,330; Lamb v. 
Damron, Id. 8,014.] 

i [Reported by Robert D. Benedict, Esq., and 
hece reprinted by permission.] 
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[In the matter of the petition of Henrietta 
A. Richardson and Josiah B. Richardson, 
■bankrupts.] # 

N. Appleton, for petitioners. 



BLATCHFORD, District Judge. The pe- 
tioners reside in New Orleans. They have 
been adjudged bankrupts by the district court 
of the United States for the district of 
Louisiana, They now present a petition to 
this court, setting forth that one Withers has 
brought a suit against them in the supreme 
court of New York, in the nature of an ac- 
tion in debt, to recover $24,032.71 on two 
promissory notes made by the petitioners, 
payable to the said plaintiff or order; that 
the petitioners have appeared in said suit, 
and put in an answer denying any indebted- 
ness to the plaintiff on the notes; and that 
the -indebtedness, if any, is provable under 
the proceedings in bankruptcy. The petition 
prays for an injunction to be issued by this 
court, restraining all further proceedings in 
said action until the final adjudication of the 
district court in Louisiana, in the proceed- 
ings there pending. 

Independently of the bankruptcy act of 
1867, a district court of the United States 
can have no jurisdiction to grant the relief 
asked for by this petition. No such jurisdic- 
tion is conferred upon a district court by any 
statute of the United States, unless it is 
conferred by such bankruptcy act. The ques- 
tion to be determined, therefore, is whether, 
by that act, any power is conferred upon this 
court to grant the prayer of this petition. 

The first section of the act is limited to the 
powers of the court in which the bankruptcy 
proceedings ax*e pending— the court m which 
the proceedings in bankruptcy are com- 
menced in the manner specified in the thirty- 
eighth section of the act. 

The second section is also limited to the 
powers of the district court of the district 
where the proceedings in bankruptcy are 
pending, and to the powers of that court in 
regard to suits by and against the assignee 
in bankruptcy. 

The twenty-first section, which is the one 
giving to district courts the power of grant- 
ing injunctions to stay suits and proceedings 
to recover debts from bankrupts, cannot be 
construed as conferring such power upon any 
other district court than the "court in bank- 
ruptcy," which means the court where Jhe 
bankrupt proceedings are pending. 

No other section of the act confers upon 
this court the power invoked. 

Whether the petitioners, as citizens of 
Louisiana, could not obtain relief by a prop- 
er form of suit in the circuit court for this 
district, under the general equity powers 
which that court exercises independently of 
the bankruptcy act, or whether, by reason of 
the inability of the district court of Louisiana 
to extend its remedial functions so as xo 
make efficient the relief asked for here, and 
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the want of power in this court to grant such 
relief, the petitioners and others in a like 
position are without practical remedy in the 
courts of the United States, unless there be 
further legislation by congress on the sub- 
ject, are questions I am not here called upon 
to determine. 

I ought, perhaps, to say, that if the proceed- 
ings in bankruptcy by the petitioners were 
pending in this eourt, the ease is hardly one 
in which this court would interpose, under 
the twenty-first section, by injunction, to 
stay the suit in the state court, for the rea- 
son that the indebtedness is disputed. The 
suit would be allowed, under the twenty-first 
section, to proceed to judgment for the pur- 
pose of ascertaining the amount due. 



Case No. 11,775. 

In re RICHARDSON. 

[7 Ben. 155.]! 

District Court, S. D. New York. Feb., 1874. 

Bankruptcy— Expenses op Contesting Claim— 
Payment Oct of Estate. 
Before the appointment of an assignee in 
bankruptcy, a reference to a register was had, 
on application of the bankrupt, to contest a 
claim of a creditor. The bankrupt was unable 
to pay any part of the expenses of such refer- 
ence. Edd, that they might be paid by the as- 
signee out of the estate. 

In this case the register certified that, be- 
fore the election of assignee, the bankrupt 
[Clementina T. Richardson] objected to a 
proof of debt filed by one Sharpley, and 
made application to the court for a hearing 
on the claim, whereupon it was referred to 
the register to take proofs, which he took; 
that Sharpley had paid his share of the ex- 
penses of the reference, but^ the bankrupt 
had not paid any part of them, and had no 
means to pay them; and that the register 
had rendered a bill to the assignee, when ap- 
pointed, for the bankrupt's share of the ex- 
penses, but the assignee doubted his right 
to pay it. The register certified the ques- 
tion whether the assignee would be justified 
in paying the bill, under the 28th section of 
the act [14 Stat 530]. 

BLATCHFORD, District Judge. The ques- 
tion certified must be answered in the affirm- 
ative. 
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In re RICHARDSON et al. 

[11 N. B. R. 114; 2 7 Chi. Leg. News, 62.] 

District Court, D. Missouri. Nov. 9, 1874. 

Bankruptcy— Exemptions— Partnership Assets. 

R. & Co. were adjudged bankrupts. An as- 
signee was duly appointed, who collected a large 

i [Reported by Robert D. Benedict, Esq., and 
B. Lincoln Benedict, Esq., and here reprinted 
by permission.] 

2 [Reprinted from 11 N. B. R. 114, by permis- 
sion.] 
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amount of money belonging to the firm. None 
of the members of the copartnership had any- 
individual estate, and all were heads of fami- 
lies. H. claimed certain exemptions under the 
state law, and applied to the court to have the 
amount allowed him out of the assets of the 
firm. Meld, that if the individual estate is large 
enough to furnish the required exemption it 
should alone be subject thereto, if not, then the 
debtor has a right to have these exemptions al- 
lowed out of the copartnership estate. Exemp- 
tion claims allowed. 
[Cited, but not followed, in Re Boothroyd, 
Case No. 1,652. Cited in Re Melvin, Id. 9,- 
406. Cited contra in Re Corbett, Id. 3,220.] 

On the loth of December, 1873, four broth- 
ers, composing the firm of S. H. Richardson 
&. Co., were adjudged bankrupts. An as- 
signee was duly appointed, who collected a 
large amount of money belonging to the 
firm. All of the members of the copartner- 
ship were heads of families, but none of them 
had any individual estate. S. H. Richard- 
son claimed certain exemptions under the 
state law, and applied to the court to have 
the amount allowed to him out of the assets 
of the firm. 

James E. Withrow and Polk & Causey, for 
bankrupt. 
Louis Gottschalk, for assignee. 

TREAT, District Judge. This is a petition 
of S. H. Richardson for exemption to be al- 
lowed out of copartnership assets. At an 
early day this court held that, when there 
was no individual estate, exemptions could 
be allowed out of the copartnership assets. 
Based on technical grounds as to the legal 
character of copartnership estates, several 
United States district courts have refused 
to allow such exemptions; while other United 
States district ^courts have maintained the 
same views early announced by this court, 
resting their conclusions upon the scope and 
design, not only of state exemption acts, 
but of the more liberal provisions of the 
bankrupt act [of 1S67 (14 Stat. 517)]. If a re- 
view were had of the various state acts and 
the decisions thereon, a more elaborate con- 
sideration of the policy of each state upon 
the subjeet would be needed than time pre- 
sents, or than is necessary for this case. The 
bankrupt act contemplates that each bank- 
rupt shall not only be put in no worse condi- 
tion than he occupied previously by force 
of state statutes, but that he shall also have 
the benefit of its own humane provisions. 
Its manifest purpose is to leave him, on the 
surrender of all his assets for the benefit 
of his creditors, a sufficient amount, according 
to his condition in society, hot to be re- 
duced to instant and abject destitution, 
whereby he, and, it may be, his dependent 
and helpless family are stripped of food and 
home, and the means of procuring either. 
That act has at least this twofold object: 
First, to enable all the creditors to share 
equally in his assets; and, second, while 
discharging him, being honest and unfor- 
tunate, from the further obligation of his 



debts, to leave him some provision for him- 
self and family until he can start anew in 
life. The liberal view to be taken of that 
act is illustrated in the ease of Cox v. Wilder 
[Case No. 3,308J, in which the United States 
circuit court overruled this court in the case 
even of a fraudulent conveyance. If, despite 
such a conveyance by husband and wife, they 
are, on its being set aside as fraudulent 
against creditors, reinstated in their home- 
stead and dower rights, why not a fortiori, 
the needed or prescribed exemptions, in 
the absence of fraud, out of any assets in 
wbich the debtor was interested. But it is 
urged that the individual interest of a part- 
ner in copartnership assets is only in the 
surplus after copartnership debts are paid; 
but is not the grantor in a fraudulent con- 
veyance, that js, fraudulent as to creditors, 
estopped from assailing the grant? If his 
creditors can set it aside for their own 
benefit, although it was valid as between 
the parties thereto, and the ground on which 
they can thus do so is that they have an inter- 
est in their debtor's property entitling them to 
subject it to the payment of their demands, 
and notwithstanding their rights and the 
acts of the grantor, he, when the creditors 
have divested the grantee, is remitted to his 
original position as to homestead and other 
exemptions in said property, why should 
not said debtor, despite his creditors' inter- 
est in copartnership assets, or the interest 
of copartnership creditors therein, still re- 
tain out of the copartnership assets, the 
amount of exemptions intended for the bene- 
fit of himself and family? If his individual 
estate is large enough to furnish the required, 
exemptions, it should be alone subject there- 
to, just as his individual debts are primarily 
chargeable to his private estate. His indi- 
vidual creditors, if there is a surplus in the co- 
partnership estate, receive the benefit thereof 
if the private estate is deficient, and vice versa. 
The copartnership creditors, if not paid out 
of the copartnership fund, have the benefit of 
the private estate if not exhausted in in- 
dividual debts. Hence the technical rules 
as to the relationship of copartnership and 
individual creditors with respect to copart- 
nership and private estates, if properly ap- 
plied to exemptions, would remit the debtor 
to his private estate primarily, and, if that 
were insufficient, then to the copartnership 
estate. So far is the principle underlying 
the rule from defeating the humane doctrine 
contended for that logically it requires that 
doctrine to be asserted. The exemptions 
are for the "debtor's benefit," and apply to 
all his property, irrespective of the fact that 
creditors or others may have an interest 
therein. As among classes of creditors, in- 
dividual and copartnership, they are permit- 
ted, as among themselves, to proceed against 
one or the other fund, respectively, and 
against both in certain contingencies; why, 
therefore, is not the debtor, under like con- 
tingencies, entitled to the same benefit? 
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There is nothing in the state statutes, or in 
the bankrupt act, to the contrary; and if 
we observe their scope and object, instead 
of narrowing the question to mere technical 
rules, we give due force to the wise and 
humane provisions of the law.. This line 
of reasoning might be pursued to greater 
length, but enough has been said to vindi- 
cate the prior rulings of this court on the 
question. The exemptions claimed must be 
allowed. 
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In re RICHARDSON et al. 

[2 Story, 571; i 6 Law Rep. 392.] 

Circuit Court, D. Massachusetts. Dec, 1843. 

Statutes— Time of Enactment— Fraction op Day 
— Repeal— Ban kruptcy. 

1. The doctrine that in law there is no frac- 
tion of a dayi is a mere legal fiction, and is true 
only sub modo, and in a limited sense, where 
it will promote the right and justice of the case. 

[Cited in brief in American "Wood-Paper Co. 

v. Glen's Falls Paper Co., Case No. 321a. 

Cited in Salmon v. Burgess, Case No. 12,- 

262; Burgess v. Salmon, 97 U. S. 384.] 
[Cited in Arrowsmith v. Hamering, 39 Ohio 

St. 578; Westbrook Manuf'g Co. v. Grant, 

60 Me. 93.] 

2. By the constitution of the United States, 
the very time of the approval of a public law, 
constitutes the t'me as to when the law is to 
have its effect, and then to have its effect pro- 
spectively, and not retrospectively. 

[Cited in brief in American Wood-Paper Co. 

v. Glen's Falls Paper Co., Case No. 321a. 

Cited in Burgess v. Salmon, 97 U. S. 384; 

Maine v. Gilman, 11 Fed. 216; U. S. v. 

Chong Sam, 47 Fed. 883.] 
[Cited in Biggs v. McBride (Or.) 21 Pac. 

880; Parkinson v. Brandenburg, 35 Minn. 

296, 28 N. W. 920.] 

3. A petition for the benefit of the bankrupt 
act [of 1841; 5 Stat. 440], was filed in the dis- 
trict court on the third day of March, 1843, 
about noon; the act of the third of March, 1843 
[Id. 614], repealing the bankrupt act, passed 
congress, and was approved by the president, 
late in the evening of the same day. Held, that 
the court had jurisdiction of the petition at the 
time when it was filed and acted upon, and that 
it had full jurisdiction to entertain all proceed- 
ings thereon, to the close thereof, according to 
the provisions of the bankrupt act See In re 
Howes [Case No. 6,788]. 

[Disapproved in Re Welman, Case No. 17,- 

407. Cited in Re McKenna, 9 Fed. 29.] 
[Cited in Potter v. Rio Arriba Land & Cattle 
• Co. (N. M.)- 17 Pac. 612.] 

[In the matter of Joseph Richardson and 
another, bankrupts.] 

The following statement of facts, and the 
question arising thereon, was adjourned into 
this court from the district court of Massa- 
chusetts, to wit: The petition for a decree 
of bankruptcy, in this case, was filed about 
noon of the third day of March, A. D. 1843, 
and due notice thereof was ordered and pub- 
lished, and the same was duly proved in 
court, on the second Tuesday of May follow- 
ing, being the time and place appointed for 

i [Reported by William W. Story, Esq.] 
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the hearing of said petition. The act of con- 
gress, entitled "An act to repeal the bank- 
rupt act," was approved by the president of 
the United States, late in the evening of the 
same third day of March, to wit, several 
hours after the filing of said petition. Where- 
upon counsel, for the petitioner, raised the 
following preliminary question for the de- 
cision of the court: "Has the district court 
jurisdiction to receive said petition, and en- 
" terrain all proceedings thereon to the close 
thereof, according to the provisions of the 
act, entitled 'An act to establish a uniform 
system of bankruptcy throughout the United 
States,' approved on the 19th day of August, 
A. D. 1841?" 

No person appeared to contest the applica- 
tion of the petitioners. 

J. Giles, for petitioners, argued as follows: 

The case is apparently new. After con- 
siderable investigation, I am not able to re- 
fer the court to any well settled authorities, 
which bear directly upon the point to be de- 
cided. The discussions in the English and 
foreign law of the proper rule to be adopted 
in fixing the commencement of new statutes, 
and the time when treaties shall take effect, 
relate principally to the injustice of consider- 
ing a statute in force, in all parts of an ex- 
tended country before it can possibly be 
known to all the citizens, and the impossi- 
bility in point of fact of bringing any law 
to the actual knowledge of all persons who 
are to be governed by it, and are too remote- 
ly connected with the exact point in this case 
to justify me in bringing them under the re- 
view of the court I do not find well con- 
sidered decisions sufficiently in point to en- 
able the court to decide this question upon 
authority. This case must turn upon its own 
merits, and some peculiar considerations, 
soon to be noticed, drawn from the language 
of the constitution of the United States. 

The case finds that the petitioners filed their 
petition to be declared bankrupts on the 
third day of March, 1843, several hours be- 
fore the president had signed the repealing 
act, on the same third of March, 1S43. The 
repealing act is in the following terms— "Be 
it enacted, &c. That the act entitled an act 
to establish a uniform system of bankruptcy 
throughout the United States, approved on 
the nineteenth day of August, eighteen hun- 
dred and forty-one, be, and the same hereby 
is, repealed. Provided that this act shall not 
affect any cause or proceeding in bankruptcy 
commenced before the passage of this act, 
or any pains, penalties or forfeitures, incur- 
red under the said act; but every such pro- 
ceeding may be continued to its final con- 
summation, in like manner as if this act had 
not been passed. Approved March 3, 1843." 
This act saves all eases in bankruptcy com- 
menced before its passage. The passage of 
this act is matter of record, and it stands up- 
on the public records, "Approved March 3, 
1843." The filing of the petition in bankrupt- 
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cy by the petitioners is also a matter of 
record, and it stands on the records of the 
court, "Filed March 3, 1843." See Bankrupt 
Act, § 13, rules 1, 3. The petition, therefore, 
does not come within the proviso of the re- 
pealing act, unless a fraction of a day be al- 
lowed, and it can be legally shown, as the 
case finds, that in point of fact the petition 
was filed some hours before the repealing act 
was approved and signed by the president. 

In England, prior to April 8, 1793, every act 
of parliament, in which no particular time 
was specified for its commencement, was 
held to operate and take effect from the first 
day of that session of parliament wherein it 
was made. Panter v. Attorney General (May 
25, 1772), 6 Brown, Pari. Cas. 486. In Lat- 
less v. Holmes, 4 Term R. 660, it was held, 
that an act to take effect from and after its 
passage, operated by legal relation from the 
first day of the session, and the court relied 
upon Panter v. Attorney General, just cited. 
In Latless v. Holmes, the court observed, 
that though the day when the act received 
the royal assent be stated in this case, we 
can only know by reference to the statute 
book, when the act passed. This rule, that 
acts of parliaments, when no time was fixed 
for their commencement, related to and took 
effect from the first day of the session, was 
declared as early as Henry VI., and adhered 
to down to April 8, 1873, though the conse- 
quence of it was sometimes to render an act 
murder, which would not have been so with- 
out such relation. Dwar. St. pt. 2, p. 682, 
and cases there cited. The statute of 33 Geo. 
III. c. 13, reciting that the above rule of law 
is liable to produce great and manifest in- 
justice, enacted that the clerk of the par- 
liament should indorse on every act of par- 
liament to be passed, after April 8, 1793, im- 
mediately after the title of the act, the day, 
month and year when the same shall have 
passed- and received the royal assent, and 
such indorsement shall be taken to be a part 
of the act, and to be the date of its com- 
mencement, when no other commencement 
shall be therein provided. Since this act, I 
do not find any instance, where it has been 
inquired into, what particular hour of the 
day an act passed and received the royal as- 
sent. 

It is an ancient maxim, that in law a day 
is like a mathematical point, admitting of no 
fractions— such is the general rule; but there 
are exceptions, where it is necessary for the 
purposes of justice to distinguish time with 
accuracy. Although the law does not in gen- 
eral regard a fraction of a day, yet a day is 
always considered divisible for the purposes 
of justice; for fictions of law hold only in 
respect to the ends and purposes for which 
they were invented. Morris v. Pugh, 3 Bur- 
rows, 1241. In Combe v. Pitt, Id. 1434, Lord 
Mansfield observed: "But though the law 
does not in general allow of the fraction of 
a day, yet it admits it in cases where it is 
necessary to distinguish. And I do not see 



why the very hour may not be so too, when 
it is necessary and can be done: for it is not 
like a mathematical point, which cannot be 
divided." In consideration of law, there is 
priority of time in an instant, as it may be 
divided into two parts. Co. Litt. 185, 186. 
The court will notice a fraction of a day in 
administering the bankrupt law. Where the 
question was between an assignee and at- 
taching officer, which should hold certain 
property of the bankrupt, the court ruled that 
the exact time of the attachment and of the 
act of bankruptcy might be shown, which 
was first in point of fact, though appearing 
of record to be of the same day. Thomas v. 
Desanges, 2 Barn. & Aid. 586; Sadler v. 
Leigh, 4 Camp. 197; Stead v. Gascoigne, 8 
Taunt 527; 8 Ves. 80. In Massachusetts, 
the day, hour and minute of recording deeds, 
and of making attachments of real estate, are 
made matter of record. Hev. St. c. 90, § 20; 
Id. c. 59, § 24. In private instruments to 
take effect from the day "of the date; the day 
of the date may be taken inclusive or ex- 
clusive, according to the subject matter, and 
so as to effectuate the intention of the par- 
ties. Pugh v. Duke of Leeds, Cowp. 714. 
As the bankrupt act was remedial, it may 
perhaps be fairly inferred that it was the in- 
tention of congress that the repealing act 
should not take effect until after the 3d of 
March, 1843, exclusive. In point of fact the 
bankrupt act of August 19, 1841, was in force 
when the petition in this case was filed, and 
that fact dannot be altered or done away 
with by any legal fiction or relation. If the 
repealing act defeats the petition in this case, 
it does so by a retrospective operation. Stat- 
utes are to be considered prospective, and 
not to prejudice or affect the past transac- 
tions of the subject, especially where it would 
tend to produce injustice or inconvenience. 
Whitman v. Hapgood, 10 Mass. 437. 

Perhaps it will be asked, can the repealing 
act be good for any part of the 3d of March, 
and not for the whole day? I answer, it 
can, unless reasons of public policy or ex- 
pediency forbid the inquiry as to the exact 
time when an act received the approbation 
and signature of the president. To subject 
the president to an inquiry as to the exact 
time when he signed a bill is certainly very 
objectionable; and other inconveniences will 
readily suggest themselves as being likely 
to occur if the executive could defer the op- 
eration of an act until the last minute of the 
day on which he should sign it. But all these 
considerations must give way to the demands 
of justice, or to the just requirements of the 
constitution. The language of the constitution 
of the United States is somewhat peculiar on 
this subject. Const. U. S. art. 1, § 7: "Every 
bill which shall have passed the house of 
representatives and the senate shall, before 
it become a law, be presented to the presi- 
dent of the United States, if he approve, he 
shall sign it, but if not, he shall return it, 
&c; if approved by two thirds of both houses 
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by yeas and nays entered upon the journal, 
it shall become a law— If not returned -within 
ten days (Sundays excepted) after it shall 
have been presented to him, the same shall 
be a law, &c, Every order, resolution or 
vote, &c, shall be presented to the president 
of the United States, and before the same 
shall take effect, shall be approved by him, 
&c." Can an act, after it is approved and 
signed by the president, by legal relation 
take effect, become a law, and be in force 
prior to such approval and signature, with- 
out violating the express language and In- 
tention of the constitution? And the ques- 
tion is, can an act not approved nor signed 
by the president until ten o'clock at night on 
the third of March, render void this proceed- 
ing in bankruptcy which was commenced 
about noon on the same third of March, 
when the bankrupt law was in full force and 
operation; especially as the repealing act ex- 
pressly saves all proceedings in bankruptcy 
commenced before the passage of that act? 
An affirmative reply to this question cannot 
be given upon any other ground than that 
the law in such cases as this admits of no 
fractions of a day. In Re Howes [Case No. 
6,788], in Vermont, Prentis, J., decided that 
a petition filed on the third of March was 
too late, and that the court could take no or- 
der upon it except to dismiss it. In New 
York, petitions filed on the third of March 
have been received and proceeded in to their 
final consummation. 

There is a general principle, running 
through all our American constitutions, that 
no bill or act shall become and have the force 
of law until certain formalities, which are 
in the nature of checks and restraints, have 
,been complied with; and the inference I 
' would draw from that fact, is, that it is con- 
travening the policy of our written constitu- 
tions to allow an act to have the force of 
law, by relation even for that portion of the 
day of its passage, which has transpired be- 
fore all the constitutional requisites have 
been actually fulfilled. Const. Mass. c. 1, 
§ 2: No bill or resolve of the senate or house 
of representatives shall become a law, or have 
force as such until it shall have been laid 
before the governor for his revisal: and if 
he, upon such revision, approve thereof, he 
shall signify his approbation by signing the 
same, &c. 

The question whether the district court has 
jurisdiction over the petition in this case, is 
a difficult one, and I am not able to satisfy 
my mind fully which way it should be de- 
cided. Common sense, the facts in the case, 
and the language of the constitution seem 
to go in favor of the jurisdiction, although a 
decision to that effect might lead to the prac- 
tice of noting the hour and minute of the 
passage of an act, instead of merely noting 
the day, as is now the practice;— or it might 
lead to a better practice still, that of making 
all laws to take effect from some fixed and 
future day, thereby giving the people a 
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chance to know the laws by which they are 
to be governed before they have unwittingly 
transgressed them. 

STORY, Circuit Justice. The present ques- 
tion embraces some novelty as to the inter- 
pretation of statutes, and the time of giving 
them effect It appears, from the statement 
of facts, that the petition in this°case for the 
benefit of the bankrupt act of 1841, c. 9, was 
filed on the third day of March, 1843, about 
noon; and that the aet of third of March, 
1843, c. 82, repealing the bankrupt act, pass- 
ed congress, and was approved by the presi- . 
dent, late in the evening of the same day. 
The language of this last act is, "That the 
act entitled 'An act to establish a uniform 
system of bankruptcy throughout the United 
States,' approved on the 19th day of Au- 
gust, 1841, be, and the same is hereby re- 
pealed." There is a proviso, "that this act 
shall not affect any case or proceeding In 
bankruptcy commenced before the passage of 
this act" Now, upon this posture of the 
case, the question arises, whether the repeal- 
ing act took effect by relation, from the com- 
mencement of the third day of March, 1843; 
or, whether it took effect only from the act 
of approval by the president, on the evening 
of the same day. If the former be the true, 
legal interpretation, then the district court 
had no jurisdiction to entertain the petition; 
if the latter be the true intendment of law, 
then the district court had a clear jurisdic- 
tion in the premises, and the jurisdiction 
having once attached, the proviso saves all 
farther proceedings under the petition. 

I am aware, that it is often laid down, that 
in law there is no fraction of a day. But 
this doctrine is true only sub modo, and In 
a limited sense, where it will promote the 
right and justice of the case. It is a mere 
legal fiction, and, therefore, like all other le- 
gal fictions, is never allowed to operate 
against the right and justice of the case. On 
the contrary, the very truth and facts, in 
point of time, may always be averred and 
proved in furtherance of the right and jus- 
tice of the case; and there may be even a 
priority in an instant of time; or in other 
words it may have a beginning and an end. 
See Digges' Case, 1 Coke, 174; Pitzwilliam's 
Case, 6 Coke, 33; Co. Litt. 135a; Vin. Abr. 
"Time," A, 3, pL 7. The common case put 
to illustrate the doctrine, that there is no 
fraction in a day, is the case, when a person 
arrives at majority. Thus, if a man should 
be born on the first day of February, at 11 
o'clock at night, and should live to the 31st 
day of January, twenty-one years after, and 
should at one o'clock of the morning of that 
day make his will, and afterwards die ny 
six o'clock in the evening of the same day, 
he will be held to be of age, and his will be 
adjudged good. Here the rule is applied in 
favor of the party, to put a termination to 
the incapacity of infancy. The case of Mtz- 
hugh v. Bennington, 2 lid. Raym. 1094; Id. 6 
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Mod. 260; 1 Salk. 44,— fully supports this 
doctrine, and it stands recognised and con- 
firmed in other cases. See Com. Dig. "In- 
fant," A; Wrangham v. Hersey, 3 Wils. 274; 
Herbert v. Turball, 1 Keb. 52; Sid. p. 163, 
pi. IS; Anon., 1 Ld. Raym. 480. But, many 
cases may easily be put, where the real fact 
is allowed to prevail, and to be conclusive. 
Thus, for example, if a woman makes a 
deed of her land in the morning, and is after- 
wards married, or dies on the same day, the 
deed is good. So, if my ancestor die at five 
o'cloek, in the morning, and I enter into his 
lands at six o'clock, and make a lease at sev- 
en o'clock of the same day, the lease is good. 
So, if the ancestor, and his immediate heir, 
both die on the same day, and the inherit- 
ance would pass to different persons, accord- 
ing to the survivorship of the ancestor, or 
the heir, then, the actual fact, which sur- 
vived the other, may be proved, sq as to pass 
the inheritance to the proper party entitled 
thereto. Nay, the question of survivorship, 
may often, in the absence of direct proof, be 
decided by mere presumption, from age, sex, 
constitution, and other circumstances, where 
both perish by the same common calamity, 
as by the foundering of the ship, at sea, in 
which they are both embarked. In short, 
the true doctrine, upon this whole subject, is 
laid down in Wrangham v. Hersey, 3 Wils. 
274, where the court said: "It is said, that 
there is no fraction in a day; but this is a 
mere fiction in law ('Fietio juris neminem 
lsedere debet') ; but avail much it may. And 
this is seen in all matters, where the law 
operates by relation, and by division of an in- 
stant, which are fictions in law." And, after 
putting various other illustrations, the court 
added: "By fiction of law, the whole time 
of the assizes, and the whole session of par- 
liament may be, and sometimes are consid- 
ered as one day; yet the matter of fact shall 
overturn the fiction in order to do justice be- 
tween the parties." See Com. Dig. "Temps," 
c. 8. In Combe v. Pitt, 3 Burrows, 1423, 
1434, Lord Mansfield approved a similar 
doctrine, and said: "But, though the law 
does not, in general, allow of the fraction of 
a day, yet it admits it in cases, where it is 
necessary to distinguish. And I do not see, 
why the very hour may not be so' too, where 
it is necessary, and can be done; for, it is 
not like a mathematical point, which cannot 
be divided." So that we see, that there is no 
ground of authority, and, certainly, there is 
no reason to assert, that any such general 
rule prevails, as that the law does not allow 
of fractions of a day. On the contrary, com- 
mon sense and common justice equally sus- 
tain the propriety of allowing fractions of a 
day, whenever it will promote the purposes 
of substantial justice. Indeed, I know of no 
case, where the doctrine of relation, which 
is a mere fiction of law, is allowed to prevail, 
unless it be in furtherance and protection of 
rights, pro bono publico. But it appears to 
me, that the doctrine assumes a broader im- 



portance, under the constitution and laws of 
the United States. 

By the constitution of the United States, 
"every bill, which shall have passed the 
house of representatives and the senate, 
shall, before it become a law, be presented 
to the president of the United States; if he 
approve it, he shall sign it; but, if not, he 
shall return it, with his objections, to the 
house in which ii: shall have originated." 
[Article 1, § 7.] Now, it seems to me clear, 
from this language, that in every case of a 
bill, which is approved by the president, it 
takes effect as a law only by such approval, 
and from the time of such approval. It is 
the act of approval, which makes it a law; 
and, until that act is done, it is not a law. 
The approval cannot look backwards, and, by 
relation, make that a law, at any antecedent 
period of the same day, which was not so 
before the approval; for the general rule is, 
"Lex prospicit, non respicit." Branch, Max. 
p. 99 (Jenk. Cent, text, 284). The law pre- 
scribes a rule for the future, not for the past; 
or, as it is sometimes expressed, "Lex dat 
formam futuris, non preteritis negotiis." 
And this, in a republican government, is a 
doctrine of vital importance to the security 
and protection of the citizen. It is fully rec- 
ognised in the constitution itself, which de- 
clares, that no ex post facto law shall be 
passed. Put the case, that a statute, passed 
on the third of March last, which created and 
punished as public offences certain acts, 
Which were not so before the passage of the 
statute; and the statute was approved at 
eleven o'clock at night; and an act was done, 
in the preceding part of the day, which was 
innocent at the time when it was done; could 
it be contended, that the party would be 
punishable therefor by relation; or that it- 
was not within the prohibition of the consti- 
tution, as an ex post facto law, so far as it 
operated upon his case? If it should be said, 
that the law does not recognise any fractions 
of a day, why may we not deem the law in 
force only from the last instant of the day, 
instead of carrying it back, by relation, to 
the first instant of the day? If there be any 
choice, as to the principle of interpretation, 
one should think, that that ought to be 
adopted, in cases of this sort, which is most 
favorable to private rights and public jus- 
tice. Surely the constitution is not to be set 
aside, or varied in its intendment, by mere 
legal fictions. On the contrary, it appears to 
me, that in all cases of public laws, the very 
time of the approval constitutes, and should 
constitute, the guide as to the time, when the 
law is to have its effect, and then to have its 
effect prospectively, and not retrospectively. 
It may not, indeed, be easy, in all eases, to 
ascertain the very punctum temporis; but 
that ought not to deprive the citizen of any 
rights ereated by antecedent laws, and vest- 
ing rights in them. In cases of doubt, the 
time should be construed favorably for the 
citizen. The legislature have it in their pow- 
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•er to prescrilie the very moment, in futuro, 
•after the approval, -when a law shall have ef- 
fect; and if it does not choose to do so, I 
■can perceive no ground, why a court of jus- 
tice should be called upon to supply the de- 
fect But, when the time can he accurately 
-and fully ascertained, (as in the present case) 
when a bill was approved, I confess, that I 
am not bold enough to say, that it became, 
by relation, a law at any antecedent period 
of the same day. I cannot but view such an' 
interpretation as at war with the true char- 
acter and objects of the constitution. 

Upon the whole, my opinion is, that the 
question adjourned into this court by the 
•district court, ought, upon the statement of 
facts, to be answered in the affirmative; and 
that the district court had jurisdiction of the 
present petition at the time when it was filed 
and acted upon; and that it has full juris- 
•diction to entertain all proceedings thereon, 
to the close thereof, according to the pro- 
visions of the bankrupt act of 1S41, c. 9. 



Case Kb. 11,778. 

RICHARDSON'S CASE. 

[5 Cranch, C. C. 338.] a 

Circuit Court, District of Columbia. Nov. 
Term, 1837. 

Slavery— Runaways— Warrant. 

1. A warrant of commitment of a person as 
a runaway is not sufficient unless it states on 
Its face that the party has been convicted of 
being a runaway servant or slave. It is not 
sufficient to state in the warrant that the party 
is "charged with being a runaway." 

2. Quaere, whether the old laws of Maryland 
respecting runaways are applicable to this part 
of the District of Columbia. 

Upon the return of a writ of habeas corpus, 
'issued by order of the court, it appeared that 
the prisoner, William Richardson, a colored 
man, was committed by a warrant, issued 
by a justice of the peace, directed to the 
marshal, stating that whereas, P. B., a con- 
stable, had apprehended and brought before 
him, Negro William Richardson, "charged 
with being a runaway; and whereas no 
proof has been adduced before me that the 
said William Richardson is not a runaway; 
you are hereby commanded to receive into 
your jail and custody the said William Rich- 
ardson and him safe keep until he be thence 
delivered by due course of law." 

Mr. Carlisle, for prisoner, suggested that 
the old statutes of Maryland were not ap- 
plicable to this part of the district, nor to the 
present state of society. They were in gen- 
eral applicable to classes of servants which 
do not exist in this county, namely," import- 
ed white servants "by indenture, or accord- 
ing to the custom of the country-" The only 
statute of Maryland, authorizing the commit- 
ment of runaway servants or slaves to the 



a [Reported by Hon. William Cranch, Chief 
Judge.] 



county jail, is the act of 1615 (chapter 44), 
entitled "An act relating to servants and 
slaves," which, in its preamble, says: "Where- 
as there have been several acts provided 
against servants, runaways, which have 
hereto proved ineffectual, in regard they do 
not sufficiently provide encouragement for 
such person or persons, inhabitants of this 
province, as should seize such runaways, or 
servants, by this act deemed runaways. 
Therefore, for the better discovery, seizing, 
and apprehending such runaways, be it en- 
acted," &c, "that from and after the publica- 
tion hereof, no servant or servants whatso- 
ever, within this province, whether by in- 
denture, or according to the custom of the 
country, or hired for wages, shall travel, 
by land or water, ten miles from the house 
of his, her, or their • master, mistress, or 
dame, without a note under their hands, ro- 
under the hand of his or their overseer, if 
there be any, under the penalty of being taken 
for a runaway, and to suffer such penalties as 
are hereafter provided against runaways." 
This first section, it is evident, is applicable 
only to servants, as distinguished from 
slaves. Before a person can be convicted un- 
der this section of being a runaway, it must 
be proved that he is a servant, either "by in- 
denture," "or according to the custom of the 
country," "or hired for wages." And his mas- 
ter or mistress, and the residence of such 
master or mistress, must be known, and it 
must be proved that the servant was found 
travelling ten miles from the house of such 
master or mistress. If these things are not 
proved, the person cannot be convicted of be- 
ing a runaway; and if not convicted, he can- 
not be committed as a runaway. The penal- 
ties provided against runaways, by the sec- 
ond section of the act, are only applicable to 
servants whose term of servitude may ex- 
pire; for they are to make "satisfaction by 
servitude or otherwise," "not exceeding ten 
days* service for any one day's absence." 
"after the expiration of such servant's first 
time of servitude by indenture or otherwise." 
The 3d and 4th sections enact penalties 
against persons for entertaining or harboring 
such servants or slaves. The 5th section 
says: 'Tor the better discovery of runaways, 
it is hereby further enacted," &c, "that any 
person or persons whatsoever within this 
province, travelling out, of the county where 
he, she, or they, shall reside or live, without 
a pass under the seal of the said county," 
"such person or persons, if apprenended, not 
being sufficiently known, or able to give a 
good account of themselves, shall be left to 
the discretion and judgment of "such magis- 
trate or magistrates before whom such per- 
son or persons as aforesaid shall be brought, 
to judge thereof; and if, before such magis- 
trate, such person or persons, so taKen up, 
shall be deemed and taken as a runaway or 
runaways, he, she, or they shall suffer such 
fines and penalties as are hereby provided 
against runaways." The offence created by 



RICHARDSON (Case No. 11,778) 



[20 Fed. Cas. page 704] 



this section, is, travelling out of the county 
where the person resides, without a pass un- 
der the seal of the county. As there is but 
one county in this district, subject to the 
Maryland laws, it is evident that no person, 
in the district, subject to those laws, can 
possibly be found travelling out of his coun- 
ty. This 5th section, therefore, is clearly not 
applicable to this part of the district. But 
if it were, the magistrate before whom the 
supposed runaway is brought, is to judge 
thereof; that is, whether he is a runaway or 
not; and if he shall convict him of being a 
runaway, he must also decide who is his 
master, to whom the satisfaction is to be 
made, and the amount of the satisfaction; 
and having so decided and adjudged, he is 
then (by the 8th section of the act,) author- 
ized to take the runaway "into custody or 
otherwise him, her, or them to secure and 
dispose of as he shall think fit, until such per- 
son or persons, so seized and apprehended, 
shall give good and sufficient security to an- 
swer the premises at the next court that shall 
first ensue in the said county; which court 
shall secure such person or persons, till he or 
they can make satisfaction to the party that 
so apprehend or seize such runaways or 
other persons, as by this act is required; ex- 
cept such person shall make satisfaction as 
aforesaid, before such court shall happen." 
The "premises" which he is to answer at the 
next court, are the two hundred pounds of 
tobacco, which, by the 6th section, he is to 
pay for his own apprehension, whether con- 
victed or not, of being a runaway. The 6th 
section is as follows: "And for the better en- 
couragement of all persons to seize and take 
up such runaways, it is hereby further enact- 
ed," &c, "that all and every such person and 
persons as aforesaid, seizing or taking up 
such runaways travelling without passes as 
aforesaid, not being able to give a sufficient 
account of themselves as aforesaid, shall 
have and receive two hundred pounds of to- 
bacco, to be paid by the owner of such run- 
away servant, negro, or slave, so appre- 
hended and taken up; and if such suspected 
runaway or runaways be not servants, and 
refuse to pay the same, he, she, or they shall 
make satisfaction by servitude, or otherwise, 
as the justices of the provincial and county 
courts, where such person shall be so appre- 
hended and taken up, shall think fit." The 
7th section offers a reward to the neighbor- 
ing Indians, for taking up runaway servants 
or slaves. By the 8th section it is further 
enacted as follows: "And that notice may be 
conveniently given to the master, mistress, 
dame, or overseer, of runaways taken up as 
aforesaid, the commissioners of the counties 
shall forthwith cause a note of the runaway's 
name so seized and apprehended as aforesaid, 
to be set up at the next adjacent county 
courts, and at the provincial court and secre- 
tary's office, that all persons may view the 
same, and see where sueh their servants are, 
and in whose custody." It is evident thai 



this part of the section is not applicable to- 
this county; as there are no adjacent county 
courts under the same jurisdiction and sub- 
ject to the same law. Nor is there any pro- 
vincial court, or secretary's office, at which 
the notice could be set up; nor any commis- 
sioners to set it up. It is evident that tne 
provisions of this section are only applicable 
to servants, and not to slaves. All the pen- 
alties against runaways, are only applicable 
to servants. The courts and the magistrates 
can only convict servants. There are no pen- 
alties against slaves. The master alone has 
the power to inflict penalties and pains on 
his slaves for running away; and the laws 
give him no authority to use the public jails 
for confining his slaves. The 35th section, 
which limits the time of imprisonment of 
persons committed as runaways, to six 
months, is only applicable to white persons; 
and within the six months, although they 
may prove that they are not servants, and 
therefore never were runaways, yet they can- 
not be discharged without paying to the sher- 
iff or jailor, ten pounds of tobacco for every 
day's imprisonment, and two hundred pounds 
of tobacco to the person who apprehended 
them. But the provisions of this section do 
not include colored persons. Color is said 
to be prima facie evidence of slavery. But 
it is not evidence of temporary servitude; 
and therefore does not bring the case of col- 
ored persons within the provisions of the acts 
respecting runaway servants. The act of 
1719 (chapter 2) affords a strong inference 
that no person was to be committed as a run- 
away servant or slave, unless his master was 
known, and he was convicted of being the 
servant or slave of such known master; for 
it relates only to those servants and slaves 
whose masters or owners have had a month's 
notice of the commitment, if living within the 
province, or two months' notice if living in 
any of the neighboring provinces; in which 
case, if sueh master or owner do not appear 
within the time limited and pay, or secure 
to be paid, the imprisonment fees, and such 
other charges as have accrued or become due 
to any person for taking up such runaway 
servant or slave, the sheriff is required to 
give notice of the time and place of sale, by 
setting up notices at the church and court- 
house doors of the county; and to proceed 
to sell to the highest bidder, and to pay him- 
self his imprisonment fees, and such other 
charges, and shall be accountable to the mas- 
ter or owner only for the surplus. This act, 
therefore, does not affect the present case, 
further than it tends to show that no person 
can be convicted of being a runaway, whose 
master is not known or ascertained. 

The only other act relating to the subject 
is the act of 1792, c. 72, entitled "An act to 
restrain the ill practices of, sheriffs, and to di- 
rect their conduct respecting runaways." It 
says: "Whereas it is represented to this gen- 
eral assembly, that the sheriffs of the re- 
spective counties have neglected to advertise 
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runaways, to the great injury of the owners; 
therefore, (2) be it enacted, &c, that it he 
the duty of the respective sheriffs, and they 
are hereby required and directed, upon any 
runaway being committed to their custody, 
to cause the same to be advertised in some 
public newspaper within twenty days after 
such commitment, and to make particular 
and minute description of the person, clothes, 
and any bodily marks, of such runaway. 
(3) And be it enacted, that if no person shall 
apply for such runaway within the space of 
thirty days from such commitment, then it 
shall be the duty of such sheriff, if residing 
on the western shore, to cause the said run- 
away to be advertised, as heretofore direct- 
ed, in the Maryland Journal and Georgetown 
"Weekly Ledger, and if residing, on the eastern 
shore, to cause the same to be advertised in 
the Maryland Herald and Maryland Journal, 
within sixty days from such commitment, 
and to continue the same therein until tne 
said runaway is released in due course of 
law. (4) And be it enacted, that if any sher- 
iff shall refuse or neglect to comply with the 
directions of this act, he shall, for every 
such refusal or neglect, forfeit and pay the 
sum of twenty pounds current money, to the 
owner of such runaway." This act, so far 
as it requires the advertisement to be in par- 
ticular papers, is not applicable to this dis- 
trict; and no penalty can be recovered of the 
sheriff unless the person committed is actual- 
ly a runaway, and the owner ascertained; 
thereby affording another strong inference 
that no person can properly be committed as 
a runaway unless his master or owner Is as- 
certained. The running away of a servant 
from his master is by the. statute made a 
criminal offence, and, like all other criminal 
offences, must be strictly proved by compe- 
tent evidence. And by the constitution of the 
United States, (Amend, aft. 4,) "the right of 
the people to be secure in .their persons," 
"against unreasonable seizures, shall not be 
violated; and no warrants shall issue, but 
upon probable cause, supported by oath or 
affirmation, and particularly describing" "the 
person" "to be seized." Here the prisoner 
has been committed under a warrant issued 
without any probable cause supported by 
oath or affirmation, and containing no charge 
of any offence. It only charges that the 
prisoner was brought before him "charged 
with being a runaway." It does not appear 
that the magistrate exercised his own judg- 
ment at all, or that he made any inquiry as 
to the fact of the prisoner's having run away 
from any master; or that he examined any 
person upon oath. The statute imposes upon 
the justice, expressly, the duty of judging 
whether the person apprehended is "to- be 
deemed and taken as a runaway." It is the 
duty of the magistrate diligently to inquire 
into the facts. The presumption arising 
from color may be rebutted by many cir- 
cumstances; and the magistrate ought to be 
satisfied that the person has a master and 
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that he has run away from him, before he 
deprives him of his liberty. The warrant 
does not state that he was thus satisfied. 

Upon these grounds Mr. Carlisle contend- 
ed that the prisoner ought to be discharged. 
But he also produced evidence which satis- 
fied the court that the prisoner was born free 
in New Brunswiek. 

Mr. Carlisle cited Rex v. Rhodes, 4 Terns 
R. 22Q, upon the English vagrant act of 17 
Geo. n. c. 5, that there must be a conviction- 
to justify the commitment; and Rex v. Coop- 
er, G Term R. 509; s. p. 5 Burrows, 26S4, and 
6 Petersd. tit. "Conviction," 231, that a con- 
viction must strictly conform to the statute. 

MORSELL, Circuit Judge, said that he had 
strong doubts whether the Maryland laws re- 
specting runaways were applicable to this 
district; but that, at all events, the warrant 
of commitment was insufficient to justify the 
detention of the prisoner. 

CRANOH, Chief Judge, was also of opiniorn 
that the commitment was not sufficient, as it 
did not state any conviction by the justice^ 
or even an opinion that the prisoner was k 
runaway; but a mere assertion that he was 
charged as a runaway; and said that the 
magistrate is bound to examine the case, and 
be satisfied by competent evidence on oatlt 
that the person is a runaway. He gave no- 
opinion upon the question whether the Mary- 
land laws upon this subject were applicablfe- 
to this county. - ' 

• THE COURT (THRUSTON, Circuit Judge^ 
absent) ordered the prisoner to be dischar- 
ged, because the warrant of commitment was 
insufficient, and because they were satisfied 
that he was not a runaway. 



Case Wo. 11,779. 

RICHARDSON v. ASHCROFT. 

[.Cited in Consolidated Safety-Valve Co. v, 
Kunkle, 14 Fed. 733. Nowhere reported; opin- 
ion not now accessible.] 



Case Wo. 11,780. 

RIdHARDSON v. BOSTONL 

[1 Curt 250.] x 

Circuit Court, D. Massachusetts. Oct. Term*- 
1852. 

Courts— Judges Incompetent to Sit — Removal. 
to Nearest Circuit. 

1. When both the judges of the circuit court 
are incompetent, from interest, or having been 
of counsel, to sit in a cause, it is to be certi- 
fied to the nearest circuit court in this circuit 
competent in point of law to try the same. ' 

[Cited in Judd v. Tyron, 131 Mass. 347- Mc- 

£> a & an £ ^ K CIark - 39 Mich * 46 ; Re Kyers, 
72 N. Y. 15.] • ' 

2. In cases of admiralty appeals and writs 
of error from the district court, if the judge of 
the supreme court assigned to this circuit, can- 
not sit, for either of the above reasons, the case 

i [Reported by Hon. B. R. Curtis, Circuit 
Justice.] 
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must be certified to the nearest circuit court in 
the second circuit. 

In this case Mr. Justice CURTIS having 
been of counsel with the plaintiff, while at 
the bar, and the district judge being an inhab- 
itant of the city of Boston, and therefore in- 
terested in the result of the ease, it became 
necessary to enter an order to remove the 
case to another circuit court, under the act 
-of congress of February 28, 1839, § 8 (5 Stat 
322). The defendants moved that it be certi- 
fied to another circuit court, and desired that 
it may be to the circuit court for the South- 
ern 'district of New York. The plaintiff 
[Thomas Richardson] objected to this, and 
suggested that it should be certified to the 
circuit court for the district of Rhode Island. 
It was an action on the case for a public nui- 
sance, alleged to be specially injurious to the 
plaintiff, as the owner of a wharf, in the city 
of Boston. The plaintiff was a citizen of 
Rhode Island. It was stated at the bar, and 
not denied, that the suit involved a right of 
much pecuniary value. 

C. G. Loring and Mr. Chandler, for the 
motion. 
R. Choate and S. Bartlett, contra, 

CURTIS, Circuit Justice. The act of con- 
gress requires the judges though interested, 
to make an order, designating the particular 
circuit court to which the action shall be re- 
moved. The duty is one of considerable 
delicacy, and the statute should, if possible, 
be so construed as to grant to judges thus 
circumstanced, no more discretion than is 
necessary to prevent a failure of justice. In 
the same spirit, and for similar reasons, I 
conceive that such judges, in exercising 
whatever power has been necessarily confid- 
ed to them, should endeavor to lay hold of 
some rule, fit to be applied to all cases, and 
not attempt to decide on the circumstances 
of the particular case, their relation to which 
may prevent them from rightly appreciating. 
There are two governing elements contained 
in the statute. The first is, "the most con- 
venient circuit court," the second, "in the 
next adjacent state or circuit." It is not 
difficult to perceive why the alternative was 
given, allowing a removal to a circuit court 
in the next adjacent circuit, instead of con- 
fining it to the next adjacent state. In ad- 
miralty appeals, or writs of error from the 
district court, if the judge of the supreme 
court be interested, it would not be in accord- 
ance with our system, and scarcely decorous 
in itself, to remove the cause to another dis- 
trict in the same circuit, to be heard by an- 
other district judge; and it is possible, that 
a circuit court might not be found in the 
next adjacent state; for since Kentucky was 
admitted into the Union there have been, at 
all times, I think, states in which there has 
been no circuit court, as there is none now 
in Wisconsin, Iowa, Florida, Texas, or Cali- 
fornia. In passing a general law to cover 



this whole subject, it might be proper for 
congress to make the power broad enough xo 
include all eases, but it may not be fit to use 
this broad power except in the particular 
classes of cases which gave occasion to it. 

The leading idea of the law is, I think, 
proximity of place; and that circuit court 
which is competent to act, and nearest to 
the subject of the controversy, the witnesses, 
the parties, and the court whence the remov- 
al is to take place, is the most convenient 
circuit court within the meaning of this act. 
I am not willing to enter into the nature of 
the particular case, or to consider the suppos- 
ed superior fitness of one of these tribunals, 
over another. It would be a difficult, and 
not slightly invidious task, to balance the ad- 
vantages, real or imaginary, which the par- 
ties may conceive are to be gained or lost by 
resorting to one tribunal rather than another, 
when the law deems both equally competent. 
Least of all shall I attempt to do this in a 
case in which the law disqualifies me to sit 
as a judge. In. my opinion, it is in conform- 
ity with the statute, and the rule should be, 
where the parties do not agree, that cases 
thus removed, should go, as a matter of 
course, to the nearest circuit court, in this 
circuit, unless that court is not competent, in 
point of law, to try them. 

With this view, I am of opinion this suit 
should be certified to the circuit court within 
and for the district of Rhode Island. 



RICHARDSON (BRADLEY v.). See Case 
No. 1,786: 



Case "No. 11,780a. 

RICHARDSON et al. v. CAMERON. 

[2 Hayw. & H. 155.] i 

Orphans' Court, District of Columbia, April 

29. 1854. 
Administrator — Additional Security — Assets. 

1. Where a large sum of money may be ap- 
propriated by congress, the administrator should 
give a bond sufficiently large to cover the 
amount that is in equity due to the representa- 
tives. 

2. The orphans' court has no jurisdiction 
over the conflicting powers of attorney. It be- 
longs to another tribunal. 

[This was a suit by Ralph Richardson and 
others against William A. Cameron, adminis- 
trator of James Bell.] 

Mr. Morse, for petitioner. 

OPINION OP THE COURT. I have ex- 
amined this case with much care, as well as 
the authorities and arguments of the counsel. 
It will be seen by the last report in the case, 
which is herein referred to by the Hon. Sen- 
ator Walker, that more than $20,000 are due 
in equity to the legal representative of James 

i [Reported by John A. Hayward, Esq., and 
George O. Hazelton, Esq.] 
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Bell, for supplies furnished by order of Gen- 
eral Washington during the Revolution, and 
the bill may pass congress at an early day. 
It is proper, no matter in whose hands the 
money may be placed, that a sufficient bond 
should be given. It is therefore ordered by 
"the court that the said administrator appear 
here within thirty days, and enlarge his bond, 
with sufficient securities, to be approved by 
this court, in the sum of $25,000. 

In regard to the conflicting powers of at- 
torney, they belong to another tribunal, this 
•court having no jurisdiction over them. The 
plaintiffs, after this writ was matured, asked 
to have the case dismissed, without prejudice 
to the rights of either party under said pow- 
ers of attorney. . 



Case No. 11,781. 

RICHARDSON et al. v. CURTIS. 

[3 Blatchf. 385.] i 

•Circuit Court, S. D. New York. Nov., 1855. 

^Limitation op Actions — Running of Statute — 

Removal of Disability — Collector of 

Customs— Action against. 

1. The decision of this court in Dorr v. 
Swartwout [Case No. 4,010], as to the inter- 
pretation of the statute of limitations of the 
state of New York (2 Rev. St. p. 297, § 27), 
will be adhered to by this court, until it has 
authentic evidence that the interpretation of 
that statute has been definitely settled by the 
highest court of that state. 

2. A collector, who had paid into the treas- 
ury monies collected by him officially for du- 
ties, was, by virtue of section 2 of the act of 
March 3, 1839 (5 Stat 348), exempted from lia- 
bility to be sued personally for the repayment 
•of such duties. Such exemption continued un- 
til the passage of the act of February 26, 1845 
(5 Stat. 727). 

3. Where an action for the repayment of du- 
ties exacted by a collector, and paid by him in- 
to the treasury, between the time of the pas- 
sage of the said act of March 3, 1839, and the 
time of the passage of the said act of February 
"26, 1845, was commenced within six years a'ft- 
er the 26th of February, 1845: Held, that the 
claim was not barred by the New York statute 
■of limitations. 

This was an action [by Thomas Richardson 
.and another] against [Edward Curtis] the 
collector of the port of New York, to recover 
Tmck an excess of duties. It was commenced 
on the 13th of February, 1850. The defend- 
ant pleaded the statute of limitations. The 
plaintiffs replied to this plea: (1) That the 
defendant was absent, and resided out of 
the state, for several successive periods, 
amounting in all to twenty-three months; 
.and that this suit was brought within six 
years and twenty-three months after the 
cause of action accrued; (2) that, from the 
-3d of March, 1839, to the 26th of February, 
1S45, the plaintiffs' right of action was sus- 
pended and taken away by the act of March 
•3, 1839; and that this suit was brought with- 
in six years next after the 26th of February, 

i [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 



1845, when their right of action was revived 
and in force; (3) that, on or about the 5th of 
April, 1844, the defendant paid over the 
monies exacted by him as collector, to the 
United States, on the condition, trust and 
agreement, that the United States should 
and would undertake and assume to bear, 
and be responsible for, all claims that should 
be made against him as collector, for monies 
received and exacted by order of the treas- 
ury department; that the monies in ques- 
tion were so exacted; and that this suit is, 
in fact, defended by the United States. The 
defendant demurred to the replications; and 
the plaintiffs joined in demurrer. 

John S. McCulloh, for plaintiffs. 
J. Prescott Hall, for defendant. 

BETTS, District Judge. One point raised 
by the demurrer respects the method by 
which the successive absences of the defend- 
ant from the state, and his intermediate resi- 
dences within the state, between February 
14th, 1843, and March 16th, 1844, are to be 
estimated and applied, under the pleadings, 
in determining whether the action is barred 
by the state statute of limitations. The 
duties levied at the custom-house, and sought 
to be recovered back in this action, were paid 
by the plaintiffs to the defendant at sev- 
eral dates, between February 14th, 1843, and 
March 16th, 1844. The defendant ceased to 
be collector, July Sth, 1844. His absence 
from the state commenced in May, 1846, 
and was continued, at intervals, until June 
5th, 1850— making, in the aggregate, an ab- 
sence of twenty-three months. 

Another point presented under the plead- 
ings is, whether the period between March 
3d, 1839, and February 26th, 1845, is out of 
the statute of limitations, because of the 
suspension of the plaintiffs' right of action 
during that time. It is admitted, on both 
sides, that if the whole period of the ab- 
sences of the defendant is computed and al- 
lowed to the plaintiffs, no part of their de- 
mand is barred by the statute of limitations. 

The provisions of the state statute are 
these: 'If, at the time when any cause of 
action specified in this article shall accrue 
against any person, he shall be out of this 
state, such action may be commenced with- 
in the terms herein respectively limited, aft- 
er the return of such person into this state; 
and if, after such cause of action shall have 
accrued, such person shall depart from and 
reside out of this state, the time of his ab- 
sence shall not be deemed or taken as any 
part of the time limited for the commence- 
ment of such action." 2 Rev. St. p. 297, § 
27. In Dorr v. Swartwout [Case No. 4,010] 
this court considered the state act as giv- 
ing a party suing for a debt a similar right, 
in avoidance of the legal limitation of his ac- 
tion, whether the debtor was absent from 
the state when the cause of action accrued 
or left the state thereafter. 



RICHARDSON (.Case No. 11,781a) 



£20 Fed. Cas. page 708 J 



The first clause of the 27th section above 
quoted, is the familiar and long established 
law of the state. It is not questioned, in this 
case, that both residents and, non-residents 
come within its provisions; nor that a non- 
resident debtor who is out of the state when 
the debt accrues, must be proceeded against 
within six years after his, first return to 
the state, to deprive him of the benefit of 
the statute of limitations- The particular 
provision under consideration is not an 
independent statute. It is appended to a 
re-enactment of the former law, combining 
the two clauses into a single section. The 
first provides for the case of a debtor who 
is out of the state when a cause of action 
accrues against him; and the second for 
that of a debtor going out after a cause of 
action has accrued. There is nothing in 
the terms of the paragraphs palpably de- 
manding a differing construction of the pro-; 
visions adapted to these two conditions. 

The courts of the state have been in mark- 
ed discord in their interpretation of the lat- 
ter clause, and treat it as a question of deep 
perplexity. It is eertain that the views of 
courts of co-ordinate authority are in ir- 
reconcilable conflict upon the point. 

In May term, 1847, the supreme court of the 
state decided that the statute of limitations 
began to run under the second clause of sec- 
tion 27, on the first return of the debtor 
within the state, and continued running, not- 
withstanding subsequent absences. Randall 
v. Wilkins, 4 Denio, 577. 

In December of the same year, Chancellor 
Walworth put an opposite construction upon 
the clause, holding that, in case of repeated 
absences of the debtor from the state, the 
whole were to be combined, and that the bar 
of the statute was not perfect: unless the de- 
fendant's residence in the state for six 
complete years after his first return, was 
established. Didier v. Davison, 2 Barb. 
Oh. 477. The chancellor did not adyert to 
the prior case of Randall v. WilMns, decided 
by the supreme court. 

In January, 1848, the supreme court, in a 
labored and able opinion, maintained the doc- 
trine declared by the same court in Randall 
v. Wilkins, hut without referring to that 
ease, or to Didier v. Davison, Cole v. 
Jessup, 2 Barb. 309. 

In May, 1848, the same court decided the 
question against the decision of this court in 
Dorr v. Swartwout, and in conformity with 
the opinion of the chancellor in Didier v, 
Davison, but without citing the last case, 
or either of the two preceding adjudications 
in the supreme court. Burroughs v. Bloom- 
er, 5 Denio, 532. 

In Ford v. Babcock, 2 Sandf. 518, the su- 
perior court of the city of New York adopted 
the views of the supreme court in Burroughs 
v. Bloomer, and held that the bar of the 
statute did not continue to run after the first 
return of the debtor to the state, but was 
interrupted by after absences, the aggregate 



of which must be computed and deducted 
from the time since the cause of action ac- 
crued. 

It was stated, on the argument before us, 
that Cole v. Jessup had been reversed in 
the court of appeals. We find no note of such 
decision in the reports of that court We do- 
not feel constrained, in the present position 
of the subject, to enter into a discussion of 
the relative weight of the discordant adju- 
dicatipns of the state tribunals, and shall 
leave the case of Dorr v. Swartwout to have 
effect, until we have authentic evidence that 
the interpretation of the statute is definitely 
settled by the court of appeals of the state. 

The point is practically of no importance 
in this cause, because the plaintiffs' right of 
action is, in our judgment, preserved upon 
another ground. The defendant, under the 
circumstances stated in the pleadings, was, 
when his liability accrued, exempt by virtue 
of the 2d section of the act of March 3, 1830 
(5 Stat. 348), from suit against him personally 
to compel him to repay duties collected by 
him officially, and paid into the United States 
treasury. Cary v. Curtis, 3 How. [44 U. S.] 
236. This exemption continued until the act 
of February 26, 1845 (5 Stat. 727), was passed. 
Less than five years elapsed from that period 
to the institution of this suit. 

The first payment of duties was exacted 
by the defendant from the plaintiffs, on the 
14th of February, 1843, and the last of the 
series of, payments on the 16th of March, 
1844. At both of those periods the act of 
March 3, 1839, was in force, and the defend- 
ant, under its operation, was exempt from 
liability to an action by the plaintiffs in rela- 
tion to the duties and imposts levied and 
received by him, and now sought to be re- 
covered back. The earliest period at which 
he became suable, was the 26th of Febru- 
ary, 1845; and, in our judgment, he is pre- 
cluded from setting up the lapse of time an- 
terior to that period, in bar of the action. 

Judgment for plaintiffs. 
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RICHARDSON v. ELDRIDGE. 

[18 Betts, D. C. MS. 104.] 

District Court, S D. New York. April 2, 1851. 

Witness — Interest — Admiralty Practice — 
Proctor— Costs. 

[A proctor in the Southern district of New 
York is a competent witness, but he ought not 
to recover costs upon his own evidence alone.] 

[This was a libel by John Richardson 
against Eldridge, master of the ship Gar- 
riek, for seaman's wages.] 

BETTS, District Judge. The only witness 
offered to support the action is the proctor 
of the libellant, and the objection is raised 
that he' is incompetent because of his direct 
interest in the costs of the suit The court 
has had occasion to consider this point in 
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previous cases, arid held that tlie witness, 
Tinder such circumstances, was not incom- 
petent, although it would strongly discoun- 
tenance proctors being used as witnesses 
to prove the case of their clients, and is al- 
ways reluctant to decree upon their testi- 
mony alone. The admiralty court of the 
Eastern district of Pennsylvania interdicts 
the admission of proctors or advocates as 
witnesses of their clients, except as to mat- 
ters provable by the affidavit of a party. 
Rule 37. And in England the judges seem 
lately to have pronounced it an entire dis- 
qualification to a witness that he is counsel 
concerned in the trial of the cause. 10 Law 
Reporter, 136, citing Dunn v.- Parkwood, 1 
Bail. Gt R. 212; Stones v. Byron, Id. 248. 
The supreme court of New York, however, 
hold that the attorney has no certain inter- 
est in the cause, and that an interest in the 
-costs to be recovered, or the expectation of 
enhanced counsel fees, is not a sufficient in- 
terest to exclude him. Griswold v. Sedg- 
wick, 1 Wend. 132; Robinson v. Dauehey, 3 
Barb. 31. In the latter case the court con- 
sider it as properly exposing the testimony 
to observation before the jury. When, in 
this court, the proctor presents himself as 
the sole witness in the cause, it is proper, as 
a general rule, that his interest in the costs 
should be so far regarded that costs should 
not be awarded his client. The court has a 
right to expect some corroborative evidence 
of the right of action or right of defence, be- 
yond that of a witness directly interested to 
secure a decree for costs, for, whatever may 
be the general theory as to the liability of 
the party to his proctor for costs, in this court 
it is notorious that in suits like the present, 
where a seaman prosecutes for wages, the 
proctor has rarely any other resource for his 
■compensation than the recovery in the ac- 
tion. This will necessarily induce the court 
to be cautious in allowing the testimony of a 
proctor, supported by no other circumstance, 
to govern the decision, both in respect to the 
right of the client on the merits, and the ad- 
ditional equity of costs. The evidence of the 
proctor in this case relates to no fact afford- 
ing a right of action. He is not cognizant of 
the hiring of the libellant, or his service on 
board the ship commanded by the respond- 
ent. He speaks only to declarations and ad- 
missions made by the respondent to the wit- 
ness after the demand was in his hands for 
collection. After testifying to the admission 
of the respondent that he owed the libellant 
§16 for wages of one month and two days, 
and a promise to pay the amount, with costs, 
the proctor, on a cross-examination, says the 
defendant insisted that the libellant was en- 
titled to no wages, as he was not entered on 
the ship's articles, and had left her without 
leavg on arriving at this port, and before his 
work was done, and thought he had forfeit- 
ed wages, if entitled to any, by his deser- 
tiou. Beside that, the proctor stated to the 
respondent he was mistaken as to the law, 



and lead authorities to him to convince him 
.he was so, and that he had no defence to the 
claim. 

I do not advert to the testimony with a 
view of intimating the slightest distrust of 
the integrity of the witness, but as in point 
to show how liable a proctor may be to 
mingle with his recollections of the admis- 
sions of the party his own impressions of the 
effect of his reasonings and persuasions, 
and also to show that in this very instance 
the defendant acted under the belief he had 
a sufficient defence to the action, and gave 
up that opinion only to the statements and 
arguments of the attorney to the contrary. 
This is a dangerous position for an attor- 
ney and adverse party to stand in relation 
to each other, during the progress of a cause 
actually pendiDg and in litigation in court. 
Besides, it seems the defendant insisted the 
witness should go to his proctor, who would 
then pay the demand, but the witness re- 
fused to do that when the defendant said 
he would pay the amount if sent to his ves- 
sel. I think, on general principles, the de- 
fendant ought not to be charged with costs 
to the libellant, on this evidence, but that a 
decree must be rendered against him for 
$16 wages. The defendant to pay his own 
costs. 
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RICHARDSON v. GOLDEN. 

[3 Wash. 0. O. 109.] i 

Circuit Court, D. Pennsylvania. Oct. Term, 
1811. 

Deposition — Gen erai. Interrogatory — Par- 
ticular Pacts in Answers. 

If the general interrogatory is not answered, 
by a witness examined under a commission, it 
is fatal to the deposition. A witness cannot be 
asked, if the facts stated in an ex parte certif- 
icate are true: he should be interrogated as to 
those facts particularly. 

[Cited in Williams v. Vreeland, 30 N. J. Eq. 
578.] 

Mr. Wallace, for plaintiff, objected to cer- 
tain depositions taken under a commission 
returned from North-Carolina — 1. Because 
there is no answer given to, or notice taken of, 
the general interrogatory, viz. "Do you know 
any thing further, material?" &c. 2. Because 
an ex parte certificate of facts, having been 
given by some of the witnesses, they were 
asked if the certificate contained the truth, 
instead of being interrogated as to the facts 
stated in it - 

BY THE COURT. Both objections are 
good. The first has been often decided here. 
The second is supported on this ground, that 
the mode pursued in this case, is calculated 
to produce perjury. It is worse than asking 

i [Originally published from the MSS. of 
Hon. Bushrod Washington, Associate Justice 
of the Supreme Court of the United States, un- 
der the supervision of Richard Peters, jr., 
Esq.] 



RICHARDSON (Case No. 11,783) 

leading questions, or telling the witness what 
to say; because, he is here reminded of the 
necessity of swearing to what he has before 
stated, or of suffering in his credit The an- 
swers to these questions cannot he read. 

The parties, by consent, withdrew a jurqr. 
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RICHARDSON v. HICKS. 

[1 MacA. Pat. Cas. 335.] 

Circuit Court, District of Columbia. Sept., 
1854. 

Patent Office Appeals — Interference — Ex- 
aminer's Explanations — Applicant's 
Declarations and Descriptions. 

[1. The provision of the act of 1839, § 11 
(5 Stat. 354), authorizing the commissioner or 
examiners to be interrogated before the judge 
in explanation of the principles of the machine, 
includes authority to require such clear and 
full explanations as to enable the judge to duly 
weigh and apply the evidence. Therefore, on 
a question of priority of invention, a hypothet- 
ical question may be put embodying a descrip- 
tion which, it has been testified, one of the par- 
ties at a certain time gave of his device, and 
the examiner may be required to state whether, 
from such description, the device as now claim- 
ed could have been made by a third person.] 

[2. It is doubtful whether, on the .question of 
priority, conversations and declarations by one 
of the parties, describing a device of which he 
had already constructed a specimen or model, 
are admissible in evidence, when such model is 
not produced or its non-production accounted 
for.] 

[3. It is certain, however, that it is not al- 
lowable to show, to a witness testifying to such 
conversations and declarations, a model which 
is not claimed to be the one the inventor had 
then constructed, and allow him to testify that 
it corresponds to the description given, and that 
he could have made it from such description.] 

[This was an appeal by John Richardson 
from a decision of the commissioner of pat- 
ents, in interference, awarding priority to 
William S. Hicks, in respect to an invention 
relating to pen, and pen and pencil, cases.] 

C. H. Watson, for appellant. 
Examiner Peale, for commissioner. 

MORSELL. Circuit Judge. William S. Hicks' 
application and specification were filed on the 
3d of June, 1853. He says: "I do not claim 
a case for both pen and pencil, irrespective of 
the construction and arrangement of the sev- 
eral parts, for cases have been previously in- 
vented for both pen and pencil; but having 
described my invention, what I claim as new, 
and desire to secure by letters-patent, is the 
peculiar construction and arrangement of the 
several parts, as herein described, viz., hav- 
ing the pencil-slide C fitted within a case B, 
which is inclosed in a larger case A, the small- 
er case B being secured to the side of the 
case A, and having the pen-slide D fitted in 
the space between said cases A and B, two 
longitudinal slots a' a' being made through the 
case at opposite points, and connected at their 
upper ends by a cross-slot b, by which the 



pin e of the .sliding-bandd may be moved in 
either of the slots a', and be made to operate- 
upon either the pen or pencil slide, as de- 
scribed." 

On the 20th of October, in the same year, 
John Richardson filed his application for a 
patent for an improvement in pen and pencil 
cases. His claim as it originally stood is stat- 
ed thus: "Having thus described my improve- 
ments, what I claim therein as new, and de- 
sire to secure by letters-patent, is the operat- 
ing sleeve, or the equivalent thereof, having 
a turning as well as sliding movement, in 
combination with the pen and pencil holders 
and the interior stock or barrel, whereby the 
pen or pencil can be protruded and retracted 
at will, substantially as herein described. 1 
also claim locking and unlocking the pencil 
in such manner that whilst one is locked in 
its retracted position the other is left free to 
be protruded and retracted at will, as de- 
scribed, or both can be simultaneously locked. 
and thus be protected from injury when not 
in use." 

This claim became afterwards modified a* 
it now appears, and with the last clause of the 
claim altogether stricken out. There is noth- 
ing in the papers to show that these modi- 
fications and amendments were not received 
absolutely, but de bene esse; and so the act- 
ing commissioner states. He says: "The rea- 
sons for the decision will be found in thi* 
opinion filed March 11, 1854, a copy of which 
is herewith inclosed. The question of the 
propriety of interference was not made." 

On the 25th of November, 1S53, the com- 
missioner addressed a note to Hicks, stating 
that "there is an application for letters-patent 
before the oflSce for alleged improvements in 
the construction of pen and pencil cases. The 
devices are equivalents for yours rejected on 
the 26th of September last, but now consid- 
ered to be patentable. If you desire the op- 
portunity to prove priority of invention, an 
interference will be declared in accordance 
with the rules contained in the thirteenth sec- 
tion of the inclosed circular." In reply to 
which, on the 30th of November aforesaid. 
Hicks notified the commissioner of his desire 
to have the opportunity to prove his priority 
of invention; and accordingly, on the 2d of 
December then next, an interference was de- 
clared for the trial of the issue so made by 
the declaration of interference at the time ap- 
pointed. The parties duly procured their tes- 
timony, and submitted the same to the com- 
missioner for his decision, who, on the 11th. 
day of March, 1854, awarded priority of in- 
vention to the said William S. Hicks. In his 
opinion the commissioner states a summary 
of the important facts to be: First. That 
Hicks made his invention in 1845, so far as 
to have completed his design sufficiently to- 
explain it fully to one of the witnesses. The 
witness states that he could have made the 
article from the description thus given him. 
He further states that Hicks told him he had 
made a pencil after that plan; but that fact 
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the commissioner says lie does not consider 
as sufficiently proved. He therefore concludes 
that Hicks had then fully conceived and ma- 
tured the plan, but that there was no suffi- 
cient evidence that he had made a pencil in 
accordance with it. Second. That "Richard- 
son, on the other hand, made the invention in 
1847, completing his plan by actually con- 
structing the article invented." Again he says: 
"Had Mr. Richaidson upon mailing his inven- 
tion applied at once or within a reasonable 
time for a patent, I should have no hesitation 
in awarding to him priority against Hicks' 
application." He says: "The fifteenth section 
of the act of 1836 would have justified such 
a course against one who was not *using rea- 
sonable diligence in adopting and perfecting 
his invention;' but Hicks' application was 
made more than four months prior to Richard- 
son's, and the latter does not seem, since mak- 
ing his invention, to have been taking any 
steps to perfect or bring it into use. I saw 
no reason, therefore, for giving him a prefer- 
ence on account of the laches of Hicks. Both 
seem on nearly the same footing in this re- 
spect" 

The commissioner then states the principle 
of law which he thinks" applies to the evidence. 
He says: "It has sometimes been broadly 
laid down that the first inventor who has put 
his invention in practice, and he only, is en- 
titled to a patent But the decisions do not 
justify such a proposition. See the case of 
Heath v. Hildreth [Case No. 6,309], decided 
by Judge Cranch on appeal in 1841. It is 
not even necessary that a model or drawing 
should be made in order to give date to the 
period of invention. See Curt Pat 542-544. 
Priority in that case was awarded to the per- 
son who had described his invention nine 
years previous to the decision, and no model 
or drawing seems ever to have been made." 
The commissioner concludes by saying: "I 
am therefore of the opinion that priority 
should be awarded to Hicks." From which 
decision this appeal was prosecuted by Rich- 
ardson. 

The first reason is a general one, because it 
is not proved that Hicks invented the case 
which he claims until the year 1853; and 
it was clearly proved that Richardson had 
invented the case in the year 1847. Second. 
In refusing to grant a patent to said Richard- 
son as claimed because his claim as stated 
does not embrace Hicks' case, although his 
invention comprehends Hicks' among other 
.things, and he might have made, and still 
may of right make, a claim to cover Hicks' 
case in addition to the claim now pending. 
Third. Because the testimony of the witness 
supposed to prove the fact that Hicks made 
the invention he now claims in 1845 shows 
conclusively that the case explained to him 
by Hicks was a totally different thing from 
that no'w described by him. Fourth. In decid- 
ing that Richardson, since making his inven- 
tion in 1S47, has not been taking any steps to 
perfect it, when it appears from the testimony 



that he has been unremitting in his efforts to 
improve upon his original invention. Fifth. 
In deciding that in a case of interference re- 
ported in Curt Pat. pp. 542-544, priority of 
invention was awarded nine years previous 
to the decision, and no model or drawing 
seems ever to have been made; therefore, 
that priority should be awarded to Hicks, as 
both the report and record show that both 
the parties to the interference made a model 
or a full-sized machine, or both. 

The commissioner has laid before the 
judge, together with his opinion in writing, 
all the original papers and evidence in the 
cause, and on the day appointed for said 
hearing, as previously stated, duly notified 
all the parties interested. Mr. Peale, the ex- 
aminer on behalf of the office, and Mr. Wat- 
son, on behalf of the appellant appeared. 
At which time, on the application of said 
appellant (Mr. Watson), leave was given 
to him to examine, on oath, the said officer 
appealing for the office, in explanation of the 
principles of the pen and pencil case, the 
subject of the controversy between the par- 
ties in this case. This was done according 
to the established practice in like cases be- 
fore this tribunal. 

(The testimony of the examiner in full 
follows, and is omitted, except the eleventh 
question and answer.) "Eleventh. If in at- 
tempting to describe this pen and pencil 
case it was stated that 'the inner side brass 
barrel or tube was similar to the double- 
slide case that was soldered to another brass 
barrel that had two silts in, with a brass 
one to connect the two; then came the three 
silver tubes, one fitting over the other; the 
middle silver tube had a pen through the up- 
per end of the second silver tube, through 
into the inner surface; the second silver tube 
drawed the pencil or pen-holder out by way 
of lock; there are two slits in only one of the 
brass barrels, that is, the larger one'— please 
say whether or not the pen and pencil case 
now claimed by Hicks could be constructed 
from the description this statement eon- 
tains. Answer. It is my opinion it could 
not" 

The first thing -which claims attention is 
found in the argument of the appellee's coun- 
sel, which is his objection to the eleventh 
interrogatory put to the examiner by the 
counsel for the appellant and his answer 
thereto, as hereinbefore stated, as unau- 
thorized, by the provisions of the statute of 
the 3d March, 1839, § 11, which says: "And 
at the request of any party interested, or 
at the desire of the judge, the commissioner 
and the examiners in the patent office "may 
be examined, under oath, in explanation of 
the principles of the machine or other thing 
for which a patent in such case is prayed 
for," as understood with the immediately 
previous part of the same section, which 
directs the commissioner to lay before the 
said judge "all the original papers and evi- 
dence in the case, together with the grounds 
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of his decision, fully set forth in writing, 
touching all the points involved by the rea- 
sons of appeal, to which the revision shall 
be confined." 

In addition to what has been said on a 
former occasion, it may be sufficient briefly 
to reply that this part of the act of 1839 
must be considered in connection with a 
somewhat similar provision contained in 
the law, which made it the duty of a board 
of examiners to hear and determine appeals 
from the decisions of the commissioner. 

The language of the statute has been cor- 
rectly quoted, but too literally construed. It 
must surely mean that the explanations 
which it authorizes to be required of the 
commissioner and examiners may be so full 
and clear an explanation of the principles 
as to enable the judge duly to apply and 
weigh the evidence offered to support the 
issue in the case, and not to be limited to 
a mere exposition of the terms used. And 
such explanations, so given, the judge is 
bound to respect as part of the case. It is 
proper, no doubt, that the judge should form 
Sis own conclusions. With these remarks, I 
shall proceed to the further consideration of 
the case. 

The points substantially involved in the 
reasons of appeal are: First, as to the ad- 
missibility of the testimony to prove the 
priority of the invention in the said Hicks 
of the pen and pencil case as described in 
his specification; secondly, if admissible, the 
invention proved is totally different from 
that claimed for the appellant. 

I shall be obliged to take a particular no- 
tice of the testimony. Mitchell, the princi- 
pal witness on the part of the appellee, is 
.asked whether Hicks has at any time, and 
if so, when, while witness and he were at 
work together, explained to witness a pen 
and pencil case. The answer is, that he did 
in December, 1845. He is requested to state 
what was the form of construction of the 
case which Mr. Hicks then and there de- 
scribed to him. He answers that he was 
told in the first place that there was a 
small brass tube soldered similar to the 
double-slide case. He says this is what 
Hicks told him. The pin was in the inner 
surface of the second silver tube. He is 
asked what the two slits were for. He an- 
swers they were to pass the pin through to 
<draw out the pen or pencil. The cross-slit 
was to exchange from the one to the other. 
The next interrogatory desires witness to 
look at the model, Exhibit Q, and to state 
how it corresponded with the pen and pencil 
■case which he had stated that Mr. Hicks de- 
scribed to him in December, 1845. His an- 
swer is, "It is the same." His answer to 
the ninth interrogatory is, "that Hicks so 
described the pen and pencil case that he 
could have constructed it from the descrip- 
tion which he gave him of it." To the tenth 
Interrogatory he answers that there was no 
portion of that pen or pencil case which he 
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did not well understand after Hicks gave 
him the description which he has stated. 
To the thirteenth interrogatory he says Hicks 
stated at that time that he was the inventor 
of that pen and pencil case. To the four- 
teenth interrogatory Hicks said that he 
should apply for a patent at some time or 
other. To the fifteenth interrogatory "he 
stated no reason why he did not apply for 
a patent immediately." The sixteenth inter- 
rogatory is, "State whether or not he told 
you at the time he gave you the explana- 
tion whether he had already -made such a 
pen and pencil case as he then described to 
you." The answer is, "He told me he had 
one made at that time." In answer to the 
seventeenth interrogatory witness says: "He 
said it was at his house. They were at work 
in the same shop." To the nineteenth inter- 
rogatory he answers that "Hicks explained 
to him no other advantages than that both 
pen and pencil-holder came out at the same 
end." To the twentieth interrogatory wit- 
ness says: "By the middle barrel by pushing 
it down, which had a lock or pin." To the 
twenty-first interrogatory, that "Hicks told 
him that the lock or pin was placed at the 
upper end of the middle silver barrel in the 
inside surface, and told him that the two 
slits in the brass tube were for the pen to 
pass thi-o'ugh and drive the pencil or pen- 
holder out." To the twenty-third interroga- 
tory, "that the use of the cross-slit was to 
turn from one slit to the other; the middle 
barrel was to be turned." In answer to a 
cross-interrogatory he says he thinks Hicks 
applied for a patent in respect to another 
improvement in pen or pencil cases in 1850. 
In answer to forty-first cross interrogatory 
he says: "For an improvement in the lead- 
chamber." Witness also says that he was 
near Hicks' house; that he has been in it 
so many times he could not tell exactly 
when; he visited Hicks from 1S43 to the 
time of talcing the deposition. He says Hicks 
commenced the conversation by telling him 
(the witness) that he had a case for which 
he intended to apply for a patent at some 
time or other; that he neither showed him 
the case nor made any drawing of it at 
that time. To the sixty-second cross-inter- 
rogatory— "In explaining it to you, state par- 
ticularly what he (Hicks) said and all that 
he said?"— witness answers: "The inner side 
small brass barrel was similar to the double 
slide-case that was soldered to another brass 
barrel. They had two slits in with a cross 
one to connect the two; then came the three 
silver tubes, one fitting over the other; the 
middle silver tube had a pin through the 
upper end of the second silver tube through 
into the inner surface; the second silver tube 
drew the pencil or pen-holder out by way 
of lock. That is all that I recollect now that 
he said." In answer to an interrogatory di- 
rect he explains a former answer by saying 
"there are two slits in only one of them, 
(the brass barrels,) that is, the large one." 
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Francis Deacon, another witness on the 
part of Hicks, to the sixth interrogatory an- 
swers that Hicks did state, some time dur- 
ing the winter of 1845 and 1846, "before the 
spring of 1846, and he thinks soon after he 
went there, that he had made a new case 
that he considered a good one; that he meant 
to keep it for his own benefit, or words to 
that effect. He did not describe or show the 
case to him. 

Philip Millspaugh, another witness on be- 
half of Hicks, to an interrogatory put by 
Hicks' counsel, says that Jonas Wood (de- 
ceased) told him that Hicks said to him that 
he had a good invention of a pen and pencil 
case. He gave no particulars. To another 
by same he answers: "Exhibit G, or one 
that resembled it and worked like it, was 
shown to* him by Hicks about six or eight 
months ago (September, 1853). Hicks said 
he had or was about to apply for a, patent 
for it." 

The aforegoing testimony was objected to 
by the counsel for Richardson as inadmis- 
sible, on the ground that the conversations 
■and declarations of said Hicks, so offered 
in evidence, referred to a pen and pencil 
which had been made by him and was in his 
possession, and which was not produced or 
the non-production accounted for, according 
to the rule of evidence that the best evi- 
dence which the nature of the ease admits 
of must be produced. 

It appears, from the reasons stated by the 
■commissioner in his opinion, that the evi- 
dence was admissible and sufficient, except 
as to the part of it relating to his making 
the pencil, which he did not consider as 
sufficient for that purpose, as I have before 
stated. The proof on both sides and the ar- 
guments with the authorities referred to 
have been examined and considered s and I 
have endeavored to draw from them the 
proper principles which ought to govern in 
this case. 

The testimony offered in support of the is- 
sue on the part of Hicks consists, principal- 
ly, of his own conversations and declara- 
tions, to be used in chief, and not made even 
■on oath. Every one is familiar with the rule 
that upon general principles the declarations 
■and conversations of a plaintiff are not ad- 
missible evidence in favor of his own rights. 
The reasonableness of the rule has never 
been questioned. This, however, is one of 
a. class of cases forming an exception to the 
general rule, justified upon the ground of 
necessity, which arises from a general pre- 
sumption growing out of the nature of the 
■case and its peculiar circumstances, and 
where, "in the ordinary course of human af- 
fairs, there would be a defect of evidence 
iind a failure of justice unless such evidence 
be admitted." Such declarations should be 
free from suspicion and accompanied by 
acts forming the res gestae, to which the 
credit is to be given, and not to the declar- 
ant. Every proper limitation and caution 
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should be used to prevent the exception from 
a greater departure from that most bene- 
ficial and fundamental general rule than is 
absolutely necessary. The principal author- 
ities relied on to show the admissibility of 
the evidence are those of Philadelphia & T. 
R. Co. v. Stimpson, reported in 14 Pet [39 TJ. 
S.] 462, decided by the supreme court, and 
the case of Heath v. Hildreth [Case No. 6,- 
309], decided by Judge Cranch. In this lat- 
ter case the point was not raised by any par- 
ticular objection; the principle settled by 
that case was as to what was meant by the 
expression, "reduced to practice;" that this 
did not import bringing the invention into 
use; that "when applied to an invention it 
generally means the reducing it into such 
form that it may be used so as not to be a 
mere theory." In that case a model had 
been made according to the specification. 
The judge says: "The thing was done, the 
invention was reduced to practice;" and so 
in the case of Cochrane v. "Waterman [Id. 
2,929], the depositions were taken in the 
presence of Mr. Cochrane, and no objection 
made. The case, also, of Cundell v. Park- 
hurst [Id. 3,477], was cited to show that the 
date of the invention was fixed without 
proof of a machine or model. I do not think 
the facts are correctly stated. The conversa- 
tion was about the draft of a machine, both 
of which were seen by the witness at the 
time. Judge Cranch says: "The only point 
involved in the reasons of appeal is the date 
of the conversation between Ziba Parkhurst 
and Joseph C. Johnson, in which the former 
showed the latter a drawing, similar to Ex- 
hibit D, of a machine called a stripper or 
guard, to be applied to burring machines. 
Mr. Johnson thinks it was the latter part of 
the spring of 1848, but says he cannot name 
dates. He fixes the date, however, by recol- 
lection of another fact, to wit, that in May, 
1S45, Ziba Parkhurst went out to Erie coun- 
ty, Pennsylvania, and Ohio, and bought 
some fifty or sixty thousand pounds wool, 
and drew upon Johnson's house for it, who 
sold it on commission for him, and that is 
his reason for knowing the time; and that 
he saw the machine before Ziba left for 
Erie county of Pennsylvania." Now, it is true 
this last circumstance enables him to fix on 
the particular time; but at that time he not 
only heard the conversation but was also 
shown the draft and machine, and such was 
the very proof of the invention and date. I 
think, therefore, it warrants the converse of 
the proposition. 

The next case referred to is the decision 
of the supreme court, in 14 Pet [39 U. S.] 
462, between the Philadelphia & Trenton 
Railroad Company and Stimpson. In order 
to understand correctly the opinion of the 
court, it will be proper to state what the 
ease was. It was brought to recover dam- 
ages for the violation of a patent by the de- 
fendant after the plaintiff had given prima- 
facie evidence of his patent-right. The de- 
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fendant set up the defense that prior to the 
time stated in the patent the invention had 
been reduced into use and practice by others, 
and offered proof to that effect By way of 
rebutting proof the plaintiff offered to give 
evidence by witnesses of the conversations 
of the patentee on the subject of his inven- 
tion at an anterior period, which conversa- 
tions were intended to show the making of 
the invention by the patentee before, and at 
the period when, the same took place. The 
declarations did not stand alone; they were 
accompanied by two drawings and a model. 
The evidence was not original, but design- 
ed to meet a collateral issue as to the period 
of invention. The character of the evidence 
was the same with that which had been of- 
fered on the part of the defendant. The 
expressions used by the judge must be lim- 
ited to the case before him. In this way 
only is the legal import of the court's de- 
cision to be known. The judge states the gen- 
eral rule and that applicable to the present 
case as an exception, and as one of the pe- 
culiar class of cases which I have before al- 
luded to. The cases stated by the judge for 
illustration are those in which the declara- 
tions form a part of the res gestse, and un- 
der circumstances existing at the time, and 
to which the credit is confined, for he says 
"the conversations and declarations of a pat- 
entee affirming that at some former period 
he invented that particular machine, might 
well be objected to." So with respect to the 
principle of necessity, he says: "The inven- 
tion itself is an intellectual process or oper- 
ation: and like all other expressions of 
thought, can in many cases scarcely be 
made known except by speech. The inven- 
tion may be consummated and perfect, and 
may be susceptible of complete description 
in words a month or even a year before it 
can be embodied in any visible form, ma- 
chine, or composition of matter. It might 
take a year to construct a steamboat after 
the inventor had completely mastered all 
the details of his invention, and had fully 
explained them to all the various artisans 
whom he might employ to construct the dif- 
ferent parts of the machinery; and yet, from 
those very details and explanations, another 
ingenious mechanic might be able to con- 
struct the whole apparatus and assume to 
himself the priority of the invention." 
Again he says: "His conversations and dec- 
larations stating that he had made an in- 
vention, and describing its details and ex- 
plaining its operation, are properly to be 
deemed an assertion of his right at that time 
as an inventor to the extent of the facts and 
details which he then makes known, al- 
though not of their existence, at an ante- 
cedent period of time. In short, such con- 
versations and declarations, coupled with a 
description of the nature and objects of the 
invention, are to be deemed a part of the res 
gestse, and legitimate evidence that the in- 
vention was then known to and claimed by 



him, and thus its 1 origin may be fixed at 
least as early as that period." Now, the 
case before the commissioner was that of 
conversations and declarations, not of an 
invention to be embodied, of a machine di- 
rected to be made accordingly, but relating 
exclusively to a pen and pencil which had 
then been made and perfected* They relat- 
ed entirely to that as the ultimate fact, and 
not one word is expressly said about an un- 
executed plan of an invention. This ma- 
chine was the thing— the perfected thing- 
including all that the conversations and dec- 
larations meant. It was not produced, nor 
was its non-production accounted for. Can 
this be considered as immaterial in the ap- 
plication of the rule stated in the case just 
alluded to? Can the evidence so leading to 
the proof of its principal object— the making 
of the machine— be so separated and re- 
stricted as to be admissible to prove the in- 
vention unexecuted, and not so to show that 
it was made and perfected? These propo- 
sitions embrace the objections stated in the 
third reason of appeal. 

To support this position he relies on the 
rule that the best evidence which the na- 
ture of the case admits of ought to be pro- 
duced, as before mentioned; and he refers 
to a case decided by Judge Woodbury,— Al- 
len v. Blunt [Case No. 217],— in which case 
the judge expresses himself in this language: 
"Another question thus arose, and was de- 
cided by the court, whether the defendant 
had offered to the court, not the jury, satis- 
factory proof to justify it in point of law in 
the admission of parol evidence to the jury 
of the contents of that letter and drawings. 
Nothing -had been offered to the jury to 
weigh on this point, and nothing could be 
by law, except the original letter itself and 
the drawings, until proof was furnished to 
the court that they had been lost or had 
gone into the plaintiff's custody." And the 
judge says nobody testified to these last 
facts. This ruling, the judge says, rests on 
the familiar principle that a resort will not 
as a general rule be allowed to parol or sec- 
ondary evidence of a fact when written or 
higher evidence exists and may be obtained. 

On the other side it is contended that the 
rule is not applicable to this case; that the 
machine, not produced, is neither written nor 
higher evidence; and this, in a technical 
sense, I incline to think is true, because it is 
not to be understood that this rule requires 
the strongest possible assurance of the mat- 
ter in question. But it may not be improper, 
though somewhat in anticipation, to state, in 
this connection, the rule that no evidence of 
a nature merely substitutionary shall be re- 
ceived when the original or primary evidence 
is producible; that mere inference or pre- 
sumption will not be allowed to be acted up- 
on which may mislead, when it is in the 
power of the party to supply certainty of the 
fact by express original evidence. To illus- 
trate the idea by an example put in one of 
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the books: "Here is a person who can tell 
you to an absolute certainty the fact as to 
the delivery, but I will not call him, and yet 
I will desire you to presume a personal and 
open delivery to him." 

This rule applies emphatically to the next 
part of the evidence to be considered, to 
which the same objection on the ground of 
inadmissibility was made, and that was the 
question and answers respecting the Exhibit 
G. The witness is directed to look at said 
model of a pen and pencil case, and state 
how that corresponds with the pen and pen- 
cil case which he had stated Hicks describ- 
ed to him in December, 1845. He answered: 
"It is the same." To the next interrogatory, 
which asks him to state whether or not Mr. 
Hicks then so described that pen and pencil 
case that witness could have constructed it 
from the description which he gave him, he 
answers he did. The next interrogatory is, 
"Whether or not there was any portion of 
that pen and pencil case which witness did 
not well understand, after Mr. Hicks gave 
him the description which he had stated." 
His answer is, "No, sir; there was not." 

It is not pretended that the model shown 
to him is the original model described in the 
conversations and declarations between him 
and Hicks. That was not produced, nor the 
pen and pencil described in the specification. 
He never saw the original, nor had he any 
personal knowledge of it; it would be, there- 
fore, matter of opinion only. Witness is not 
an expert, and, if he was, he could not be 
called for the purpose of this point of evi- 
dence by a party who has the original and 
refuses to produce it To admit such evi- 
dence would, in principle, be a violation of 
the rule that no evidence of a copy, though 
sworn to, is admissible until proof has been 
given that the original cannot be produced. 
For these reasons I think the objection ought 
to be sustained. 

Having said so much with respect to the 
objections on the ground of the admissibility 
of the evidence, for the purpose of consider- 
ing the effect of that part of the testimony 
first alluded to, let the admissibility be con- 
ceded, and that the conversations and declar- 
ations, if truly stated, formed a part of the 
res gestae, and were not a mere substitution, 
but original evidence, though a selection of 
weaker for stronger proof, and legally capa- 
ble of being separated to prove the invention, 
though not admissible for proving the ma- 
chine,— to be brought within the rule as laid 
down by the judge, such conversations and 
declarations must state that he made the in- 
vention as stated in the specification, describ- 
ing its details and explaining its operations in 
order to be deemed an assertion of his right, 
at that time, as an inventor to the extent of 
the facts and details which he then makes 
known. 

On the part of the appellant, the reality of 
the transaction as stated is denied; and he 
has produced witnesses to prove the improb- 
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ability that such an explanation did take- 
place, and one who proved that in Septem- 
ber, 1853, in a conversation which he had 
with Mr. Hicks, said Hicks told him that he- 
had made his invention a year ago (1852); in 
addition to which are urged the attending 
circumstances as raising strong presump- 
tions against the truth thereof— as his not 
having shown the pen and pencil to the wit- 
ness whom he made his confidant at that or 
at any other time, although the witness was 
a constant visitor at his house, where he had 
it, before and long after the time of said ex- 
planations; the transient nature of the con- 
versations and the lapse of time which had 
taken place before the witness was called on 
to state them; and also that while the pen 
and pencil had been made and perfected, he 
made no application for a patent for eight 
years. Nor is there any proof of his having 
during the interval used it, or shown it, or 
spoken of it to any one of those about the- 
shop in which he worked, and without any 
apparent reason for this strange silence and 
inaction. 

These circumstances, added to what the- 
witnesses have said, certainly present strong 
conflicting evidence as the accuracy of the- 
oral statement of the explanations of Hicks 
by Mitchell, the witness, and of the truth of 
the declarations, if so stated. Again, it i& 
contended that if the testimony is admissible- 
and true in fact, the pen and pencil so de- 
scribed is substantially different from that 
described and claimed in the specification as 
the invention of Hicks. To support this, m 
addition to the other evidence offered, the ap- 
pellant relies on the explanations of the ex- 
aminer made before the judge. What he- 
sa'd on that occasion has already been stat- 
ed; and it will be found in substance to con- 
sist in stating what are the substantial and 
indispensable features in the plan or device- 
of the pen and pencil case, as described and. 
claimed by the specification of the appellee, 
upon a comparison of which with that de- 
scribed by the witness, Mitchell, as the dec- 
larations or explanations of Hicks, it will be- 
found that there are a number of important 
deficiencies, as, for instance, in stating a less 
number of longitudinal slants; in the omis- 
sions to state the proportions, relative dis- 
tances, and length of the parts; in failing 
sufficiently to state the peculiar device con- 
stituting the principle to produce the alter- 
nate pushing out of the pen whilst the pencil 
is retained, and in like manner of retaining 
the pen whilst the pencil is pushed out; 
there are also other important defects. This- 
is the state of that part of the evidence. I 
have determined the other part respecting 
the Exhibit 0»to be inadmissible. The deci- 
sion must, therefore, depend upon that part 
of the evidence. 

The law, as before stated, as laid down by 
the court, is that the party's "conversations 
and declarations stating that he had made an 
invention, and describing its details and ex- 
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plaining its operations, are properly to be 
deemed an assertion of his right, at that 
time, as an inventor to the extent of the facts 
and details which he then makes known." 
The witness (as he states) might have T)een 
enabled to have made a pen and pencil case 
according to the description given, but I am 
not satisfied that he could have made from It 
the pen and pencil described in the specifica- 
tion. 

The application of John Richardson, as be- 
fore stated, was fded on the 20th of October, 
1S53. One of his witnesses testifies that he 
saw the pencil case in June, 1847. Others 
testify to seeing or working on the models 
of the pen and pencil cases in question at 
later periods during the year 1847, and that 
he was engaged diligently for years after- 
wards in endeavoring to make his pen and 
pencil ease more perfect His evidence 
proves beyond a doubt that he was the in- 
ventor as early as the above-stated period. 

It will be* observed that an effort has been 
made in this case to sustain the issue on the 
part of the appellee by his own declarations, 
and those made not even on oath. I have al- 
ready stated what I consider the proper lim- 
its of that kind of testimony, and on this, as 
well as on every other occasion which re- 
quires it, I shall feel myself bound by the 
same principles. This I think will be neces- 
sary as a guard against the great evil which 
would grow out of a departure from that 
most beneficial and fundamental rule which 
excludes a party from giving evidence in his 
own cause. 

In conclusion, from what has been said I 
am of opinion, and do so decide, that the 
commissioner erred in determining, on the 
issue of this case, that the said William S. 
Hicks was the prior inventor of the pen and 
pencil case, and that he was entitled to a 
patent therefor; on the contrary, I think, 
and do so decide, that the said John Richard- 
son is the prior inventor of the pen and pen- 
cil ease, as described in his specification, and 
that a patent issue to him accordingly. 
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RICHARDSON v. The JUILLETTE. 

[2 N. Y. Leg. Obs. 23.] 

District Court, S. D. New York. Oct. 5, 1842. 

Seamen — Suit tor Injury Sustained — Expenses 
— Provision Made by Vessel. 

Where a seaman received an injury on board 
a vessel, resulting from the freezing of his feet, 
and amputation of his toes, and when the ves- 
sel arrived in Norfolk he was, with the con- 
sent of the captain, placed in a hospital, where 
he received proper support and medical attend- 
ance, but left before he was entirely cured, and 
it appeared that when he left the wounds were 
fast healing, and he was told by the physician, 
attending him that his foot should be kept still 
until it was perfectly recovered, and the libel- 
ant, disregarding the advice of the physician, 
came to the city of New York, and was obliged 
immediately afterwards to employ a surgeon 
to dress the u ound, and still continued to so do, 
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and he incurred large expenses for board, and 
he sought tc recover all disbursements and lia- 
bilities incurred since he left the hospital, and 
also the worth of the care and treatment as if 
provided by himself during the period he was 
in the hospital, and compensation by way of 
damages for the loss of time and general de- 
bility, superinduced by the injury received, and 
it appeared, by the evidence of the physician 
who attended him, that if the seaman had re- 
mained at the hospital the wound would have 
entirely healed, held, that such suit could not be 
sustained. 

In admiralty. 

Nash'& Noble, for libelant 
Mr. Bushnell, for respondent. 

BETTS, District Judge. This action seeks 
a remedy against the vessel for expenses in- 
curred by the libelant in consequence of an 
injury received whilst serving as mariner on 
board. The injury was a serious one, re- 
sulting from the freezing of the libelant's 
feet on a winter voyage, and the consequent 
amputation of his toes. The wounds are 
not yet entirely healed, and the libelant re- 
mains a cripple, unable to resume his em- 
ployment as a seaman. When the vessel ar- 
rived at Norfolk, immediately after the in- 
jury, the captain, with consent of the libel- 
ant, ha,d him placed in the hospital, where 
hf i recehed ail proper support and medical 
attendance for a period of seven or eight 
months, and was subsequently brought with- 
out expense to the public hospital at Staten 
Island, where he was further taken charge 
of, and was well provided for, both as to 
surgical treatment and his personal wants 
and comforts. He remained there from Sept. 
30th, 1841, to July 13th, 1842, and then left 
before he was entirely cured. The attending 
physician testifies the wounds were at the 
time fast healing, but that quiet was indis- 
pensable to their entire cure, and that he 
charged the libelant to keep his foot still, 
and not use it until perfectly recovered. 
He thinks, had the libelant remained at 
the hospital, the wound would have - been en- 
tirely healed before this time. The libelant 
came to the city, and was obliged immediate- 
ly afterwards to employ a surgeon, and con- 
tinues the dressings still. He also incurred 
large expenses for board. He now seeks to 
recover all disbursements and liabilities in- 
curred since he left the hospital, and also 
contends that the worth of the cure and 
treatment, as if provided by himself, is to 
be allowed him during the period he was 
in the hospital, and that he is furthermore 
entitled to compensation by way of damages 
for the loss of time and general debility su- 
perinduced by the injury he received. 

The maritime law, in securing seamen the 
right of resort to the ship for expenses incur- 
red in being cured of diseases or injuries sus- 
tained in service of the ship, supplies a rule 
of indemnity only. Laws Oleron, art. 6; 7 
Hanse Towns, art. 39; 45 Wisbury, arts. 18,19; 
Jacobson, 344. It affords no ground for a 
claim against the ship for compensation in 
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gross to cover expenses that may accrue con- 
sequentially from the injury, and much less to 
render the sailor an equivalent for loss of 
time, or his personal disablement, except pos- 
sibly in the case of wounds or capture in de- 
fending the ship- Oonsolato del Mar. c. 182; 
Hans. Laws, 35; Cleirae'a Sea Laws. The 
strict right is, for the sailor to remain with the 
ship, and he there nurs"ed and supplied with 
needed medical assistance, and it has been 
made a serious question whether, if the ves- 
sel is furnished with medical stores in con- 
formity with the act of congress [2 Stat. 192], 
a seaman can, under any exigency, leave her 
at his own election, and demand the expenses 
of his support and treatment elsewhere. 2 
Megan, 541; The George [Case No. 5,329], 
1 Sumn, 591; Pierce v. Patton [Case No. 
11,145]; Holmes v. Hutchinson [Id. 6,639]; 
Walton v. The Neptune [Id. 17,135]. If, 
however, the master assents to his going 
on shore, the cases hold the vessel not ex- 
onerated from the expense of his cure, al- 
though there might have been sufficient pro- 
vision on board in that behalf. The George 
[supra]. But it is equally clear that if the 
sailor will leave the vessel so furnished, with- 
out the consent of the master, he cannot, as 
matter of right, Impose the expenses he may 
thus incur on the ship. 

These principles, in indicating the relative 
rights of owner and seaman, furnish also the 
rule by which the present case must be de- 
termined. The libelant left the vessel by 
consent of the master, and was placed in a 
public hospital, and this, in relation to any 
ulterior claim against the vessel, must be of 
the same effect, against him, as if quarters 
and medical attendance had been secured him 
on shore, at the charge of 1 the master alone, 
tn the latter case it could not be successfully 
contended that the sailor could have the op- 
tion to leave such provision and select his own 
accommodations, and still charge the expense 
upon the vessel. He would be required to 
adhere to the arrangement, and to abide by 
the provision on shore,- so long as it was con- 
tinued him, and was sufficient and proper 
in itself as a substitute for the vessel. The 
same reason applies to hospitals. He went 
there of his own accord. The - provisions 
for his comfort and cure were incomparably 
superior there to what could be furnished 
him on board the ship, and having made the 
election, and the master having assented to it, 
the sailor, in all justice, should be bound to 
continue in that situation as long as it was 
freely furnished him. 

It is not necessary to say that masters may 
of right compel seamen to leave their vessels 
and go into hospitals, but I have no difficulty 
in holding that this course, particularly in 
the United States, being so greatly to their 
advantage and comfort every way, if volun- 
tarily assented to on their part, will be both 
approved and upheld by the court. Every 
consideration of humanity and public policy 
in respect to this class of men commends 
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most strongly their being placed, when sick 
or wounded, in our hospitals, in preference to 
being kept on shipboard, or trusted to their 
own discretion on shore. The libelant, in 
this case, of his own accord, and against the 
advice, of the attending physician, left the 
hospital,* where he had the privilege of re- 
maining, and I do not think there is any color 
of law or equity to support his claim against 
the vessel now for disbursements which 
would have all been spared him, had he con- 
tinued to use the privileges provided him. 
Public policy would induce the court to dis- 
courage seamen leaving the hospitals under 
like circumstances, and, without some stem 
rule of law interposed to support an action of 
this description, I should be wholly indis- 
posed to give it countenance. Libel dismiss- 
ed, but without costs. 
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Case Wo. 11,785. 

RICHARDSON et al. v. LAWRENCE. 

[1 Biatchf. 501.] i 

Circuit Court, S. D. New York. Oct. Term, 
1849. 

Customs Duties — Articles Work by Men, 
"Women, or Children— Linens- 
Handkerchiefs. 

1. Under the tariff act of Aug. 30, 1842 (5 
Stat. 549), linen pocket handkerchiefs, hem- 
stitched or hemmed, were not chargeable with 
a duty of 40 per cent., under subdivision 9 ot 
section 1, as "articles worn by men, women or 
children, made up wholly or,in part by hand, 
but with a duty of 25 per cent., under subdivi- 
sion 3 of section 3, as "linens, or a manufac- 
ture of flax." 

2. It seems, that a distinction has always 
been recognized and acted upon in the collection 
of the revenue, between articles worn upon the 
person, and articles carried about the person. 

This 'was an action [by Thomas Richard- 
son and William Watson] against [Cornelius 
W. Lawrence] the collector of the port of 
New-York, to recover back an excess of du- 
ties upon linen pocket handkerchiefs, hem- 
stitched or hemmed. The duty charged was 
forty per cent, under the ninth subdivision 
of section one of the tariff act of Aug. 30, 
1842 (5 Stat. 549), which imposes that duty 
"on all articles worn by men, women or chil- 
dren, other than as above specified or ex- 
cepted, of whatever materials composed, 
made up wholly or in part by hand." It was 
insisted by the plaintiffs that only twenty- 
five per cent., duty should have been im- 
posed on the handkerchiefs, as being "linens, 
or a manufacture of flax, or of which flax 
is a component part," under subdivision three 
of section three of the same act. Id. 550. 
A verdict was taken for the plaintiffs, for the 
difference between twenty-five per cent, and 

i [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 
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forty per cent., subject to the opinion of the 
<iourt, on a case to be made. 

Francis B. Gutting, for plaintiffs. 
Benjamin F. Butler, for defendant 

NELSON, Circuit Justice. The evidence in 
this case shows that a distinction has always 
been recognized and acted upon in the col- 
lection of the revenue, between articles worn 
by men, women and" children, and those car- 
ried. An article worn appears to have been 
understood, as the term properly imports in 
n strict philological sense, as intended to des- 
ignate some article of clothing or raiment- 
some garment used or worn upon the person, 
as distinguished from an article carried or 
used about the person for convenience or or- 
nament A hat, coat, or shoe, is an article 
worn, in the proper sense of the word; but 
a cane, snuff-box, or lady's fan, is, properly 
speaking, an article not worn but carried. 

The connection, also, in which the words 
in question are found in the statute, confirms 
this view. A duty of fifty per cent is im- 
posed by the preceding clause "on ready- 
made clothing, &c, worn by men, women or 
•children, except gloves, mits, stockings, socks, 
wove shirts and drawers, and all other simi- 
lar manufactures made on frames, hats, bon- 
nets, shoes, boots, and bootees, &c.;" and 
ihen follows the clause in question: "On all 
articles worn by men, women, or children, 
other than as above specified or excepted, of' 
whatever materials composed. &c." Each of 
the articles thus excepted is an article of 
■clothing or raiment worn, in the proper sense 
of the term, upon the person; and a sort of 
legislative definition is thus given of the 
meaning of the term in question. The same 
phraseology is used in Schedule G to the act 
of July 30th, 1846, (9 Stat. 44,) under which 
tin interpretation has been given to the clause 
by the treasury department in conformity 
with the above view. And the same view 
is taken of the article "purses." It is con- 
sidered as an article not worn but carried.2 

It is admitted that the article in question 
properly falls under the head of "linens or a 
manufacture of flax," provided for in the 
third section of the act, and chargeable with 
a duty of only twenty-five per cent., unless 
it is embraced within the clause referred to 
in the ninth subdivision of the first section; 
and, as we are of opinion it cannot be brought 
within it, without a very strained and un- 
usual interpretation, judgment must be given 
for the plaintiffs. 



2 By the act of July 30, 1846, Schedule C, a duty 
of 30 per cent, ad valorem is imposed "on articles 
worn by men, women, or children, of whatever 
material composed, made up, or made wholly or 
in part, by hand." The treasury circular of 
Jan. 7, 3847, says: "Purses, when wholly of 
cotton, and linen cambric pocket handkerchiefs, 
hemmed, or not hemmed, being articles carried, 
but not worn on the person as dress or apparel, 
are entitled to entry, (when not embroidered or 
tamboured,) the former under Schedule D, at a 
duty of 2o per cent., and the latter under Sched- 
ule E., at a duty of 20 per cent, ad valorem." 



Case Wo. 11,786. 

RICHARDSON v. LOCKWOOD. 
[4 Cliff. 128.] i 

Circuit Court, D. Massachusetts. May Term, 
1870. 

Patents— Re-issue— Former Judgment— Parties 
— Supreme Court Decisfox. 

1. Where the amended specification and new 
claim only secure to the applicant what he had 
originally described, the re-issue is valid. 

2. Where the adjudication is upon the same 
title, a former judgment, if regularly pleaded, 
is often a bar to the second suit, though some 
of the parties may be different. 

3. The decisions of the supreme court are au- 
thority in this court, although none of the par- 
ties are the same as in the prior determination. 

4. Where some additional evidence was intro- 
duced into a case in this court, to what was in 
a case previously determined in the supreme 
court upon the same patents, held, if not of a 
character to affec* the legal rights of the par- 
ties, then the decision of the supreme court is 
binding here. 

[This was a bill in equity by Francis B. 
Richardson against Hamilton D. Lockwood 
fortheinfring'ementof letters patent No. 28,- 
196, granted to F. B. & B. L. Richardson, 
May S, I860.] 

Boutwell & French, for complainant 
Causten Browne and B. R. Curtis, for re- 
spondent 

CLIFFORD, Circuit Justice. Letters-pat- 
ent were granted to the complainant and one 
Byron L. Richardson, on May 8, I860, for a 
new and useful improvement in enema syr- 
inges, and the pleadings and proofs showed 
that the complainant held the entire legal 
title to the patented invention. This suit 
was for an alleged infringement of the let- 
ters-patent, and complainant prayed for an 
account and for an injunction. Due service 
having been made, the respondent appeared 
and filed an answer, setting up several de- 
fences. He admitted that the letters-patent 
described in the bill of complaint were grant- 
ed as alleged, but he denied that the pat- 
entees, or either of them, were the original 
and first inventors of the improvement. On 
the contrary, he alleged, in substance and ef- 
fect that the improvement in question was 
previously invented by Charles H. and Her- 
man E. Davidson. They invented, as the 
answer alleged, not only the double-necked 
syringe with two flexible tubes connected 
with the elastic bulb at opposite points, but 
also the syringe known as the "single-necked 
syringe," with two flexible tubes connected 
with the elastic bulb at the same point, with 
two separate valve chambers and with a 
threefold device, called a "three-way piece," 
for connecting the elastic bulb and flexible 
tubes. Although, as the respondent alleged, 
they invented both descriptions of syringes, 
still, he admitted, in the answer, that the al- 
leged inventors did not make their claim in 



i [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 
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their original patent sufficiently comprehen- 
sive to include the single-necked syringe, that 
the omission to make such description and 
claim was occasioned by mistake on their 
part, and also on the part of the commission- 
■er, both the inventor, and commissioner sup- 
posing that the two syringes were" substan- 
tially the same, and that the description and 
claim were sufficient to protect both inven- 
tions. Such having been the views of the 
commissioner, he rejected the application, 
because, as he supposed at the time, the 
thing invented had previously been described 
in a, certain published work which showed 
that the applicants were not the original and 
first inventors of what was described in the 
application and specification. Influenced by 
that view, the commissioner required them to 
change their claim, and they accepted a pat- 
ent limiting their invention and claim to a 
"combination of the prolate spheroidal shap- 
ed elastic sac, with flexible tubes terminat- 
ing in valve boxes containing valves arranged 
for the purpose of eduction and ejection when 
the sac, tubes, and valve boxes are in, or 
nearly in the same axial line, the whole 
operating substantially in the manner and 
for the purpose set forth.". 

Their claim as first made was much re- 
stricted, being for "the combination -of an 
elastic, sac with flexible tubes? terminating 
with suitable valve cases and valves, the 
whole operating substantially in the manner- 
and for the purposes" described in the specifi- 
cation. Necessity compelled them to submit 
to the decision of the commissioner, and they 
accepted the patent with the restricted claim. 
. That patent bore date March 31, 1857, and it 
was not pretended by the complainant that 
the invention secured in his patent, super- 
seded what is therein described and patented. 
Complainant's patent bore date May 8, 1860, 
and the specification gave a full description 
of the invention which need not be repro- 
duced, as it is given with sufficient fullness 
in the case of Morey v. Lockwood, 8 Wall. 
[75 U. S.] 230, to which reference is made. 
Attempt is made in the specification to show 
that the invention is different from that of 
the Davidson patent, and no doubt is enter- 
tained that it is so, if the patent held by the 
respondent is limited to the claim set forth 
in the original patent; for it is undoubtedly 
tine, as stated by the supreme court in the 
case referred to, that while the original 
specification and claim remained, it was com- 
petent for any one to evade* the patent, and 
enjoy the substance of the improvement by 
a change in the mere form of the construc- 
tion, that is, by an arrangement of the sev- 
eral parts In any form, if not in an axial or 
straight line. Argument in support of that 
proposition is unnecessary, as it is quite ob- 
vious from the language employed in the 
claim. But the specification and claim did 
not remain without very material amend- 
ment as expressed by the supreme court, 
•Subsequent to the time when the respondent 



became the assignee and owner of the David- 
son patent, he discovered the mistake which 
had been made by the commissioner, that the 
invention had not been described in any pub- 
lished work, prior to the time when it was 
made, and that the decision of the commis- 
sioner, requiring the inventors to limit their 
claim, as it appears in the original patent, 
was erroneous. Application was accordingly 
made to the commissioner to correct that de- 
cision, and after full hearing the correction 
was properly made. Detailed description of 
those proceedings need not be given, as they 
disclose nothing out of the usual course. 

On surrendering the original patent the 
same was re-issued on an amended specifica- 
tion and claim, not differing in legal effect 
from the original application. In conformity 
to those proceedings the re-issue was granted 
April 25, 1S65, and the supreme court has de- 
cided that it was rightfully granted, and that 
the patent is valid. Material change was 
made in the specification and claim, by omit- 
ting all those limitations which the inventors 
had been compelled to insert in consequence 
of the erroneous decision of the commission- 
er, and restoring it to the original description, 
so as to include the actual invention as sub- 
stantially described In the original applica- 
tion and accompanying specification. Amend- 
ment was also allowed In the claim, so that 
it reads as follows: "What is claimed as the 
invention of Charles H. and Herman E. 
Davidson, is a syringe having an elastic bulb, 
or chamber, flexible tubes and a suitable 
valvular arrangement, when organized, so 
as to operate substantially as described." 
Objection was made, in the case before cited, 
to the alterations made in the specification 
and claim of the re-issued patent; but the su- 
preme court held that it was the duty of the 
commissioner, under the circumstances, upon 
being satisfied of his mistake, to allow the 
amendments and to grant the re-issue, that 
where the amended specification and new 
claim only secure to the patentee the same in- 
vention that he had originally described, as 
in this case, the re-issue is valid. Had the 
supreme court stopped there, the case before 
the court here might present some matters for 
further litigation'; but they went much fur- 
ther, and held that the Davidsons were the 
original and first inventors of the syringe de- 
scribed in the re-issued patent, owned by the 
respondent, and that the Richardson syringe 
is an infringement of the Davidson inven- 
tion as described and claimed in the amend- 
ed specification. 

Much consideration would be due to the ar- 
gument of the complainant, that the decree 
in the case of Lockwood v. Morey [unreport- 
ed], does not cover the present case, if the de- 
cree of the circuit court had not since been 
affirmed by the supreme court. [Morey v. 
Lockwood, 8 Wall. (75 U. S.) 230.] Affirmed 
as it is by the supreme court, it becomes an 
authority In the pending case, unless the two 
cases can be distinguished, which in our 
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view ig impossible, as the supreme court have 
expressly decided that the complainant's pat- 
ent infringes that of the respondent, and a 
comparison of the claims of the respective 
patents will show that it would be very dif- 
ficult to reach any other conclusion- What 
we claim, say the patentees, of comslain- 
ant's patent is our improved manufacture of 
elastic bulb enema syringes as made by com- 
bining an elastic bulb, two long flexible in- 
duction and eduction pipes, and two separate 
valve chambers, with a threefold separate 
connector for connecting the elastic bulb and 
flexible pipes. Some weight would eertaiuly 
be due to the suggestion that the "threefold 
separate connector" is an, improvement upon 
the invention held by the respondent, if the 
supreme court had not decided otherwise; 
but that court has decided, in the ease, re- 
ferred to, that the defendants in that case 
had constructed a syringe of the same parts 
and materials as that described and used 
in the patent owned by the present respond- 
ent who was the complainant in that case. 
The present complainant was not the sole, re- 
spondent in that suit, and the respondent 
here was the complainant in that litigation; 
but the questions as to the title, validity, and 
novelty of the patents, were fully in issue in 
that case, and the same questions wereheai;d 
and decided, and; the same, remarks may be 
made as to the. issue of infringement, except 
that the question presented to the pleadings 
and decided by the court was the eonvex-se 
of the question now before the court. Where 
the adjudication is upon the same title, a 
former judgment, if regularly pleaded, is 
often a bar to the second suit, though some 
of the parties may be different; but it is not 
necessary to rest the decision upon that 
ground, as the decisions of the supreme court 
are authority in this court, even though none 
of the parties are the same as in the prior 
determination. Aurora City v. West, 7 Wall. 
[74 U. S.] 87; Outram v. Morewood, 3 East, 
346. 

Considering all this, still the complainant 
insists that the two cases are distinguishable 
in the facts exhibited in the record. Some 
additional evidence undoubtedly is, exhibited 
in this record; but it is not of a character to 
affect the legal rights of the parties. Bill of 
complaint dismissed with costs. 

[See Case No. 11,787.) 
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RICHARDSON v. LOCKWOOD.' 
[6 Fish. Pat. Cas. 454; i 4 0.G. 398.] 

Circuit Court, D. Massachusetts. Aug. 12, 

1873. 

Patents— Anticipation — Enema Strijtges. 

1. A claim for "so forming the connection be- 
tween the bulb and its flexible tube that the 

i [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 
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bulb can be used separately with a jet-pipe, as 
well as with the flexible tube, thus adapting the- 
syringe to all the various operations for which 
it may be required, as described," is anticipat- 
ed by a syringe made with a screw connection, 
by which different sorts of tube could be at- 
tached to the bulb. 

2. The fact that the persons making such 
syrmge, did not perceive or avail themselves of 
the advantages of this screw connection as a 
means of attaching a jet-pipe, will not save the 
subsequent patent from the effect of anticipa- 
tion. 

[Cited in La Baw v. Hawkins, Case No. 
7,960.] 

3. Reissued letters patent granted Francis B* 
Richardson, June 20, 1865, for imDrovement in 
enema syringes, held to be anticipated by the 
Davidson syringe. 

In equity. Final hearing on pleadings and 
proofs. Suit brought [by Franeis B. Richard- 
son against Hamilton D. Lockwood] upon re- 
issued letters patent [No. 2,005] for "improve- 
ment in enema syringes," granted to com- 
plainant June 20, 1865. The original letters 
patent [No. 31,626] were granted to same 
March 5, 1861. The claim of the reissue is 
stated in the opinion of the court. The de- 
fendants introduced in evidence a copy of 
the caveat of C. H. and H. E. Davidson, 
filed in the patent office, January 14, 1853. 

Henry T. French, for complainant. 

Caustin Bcowne, for defendant. 

LOWELL, District Judge. The claim of 
the plaintiffs patent, as reissued, is "so 
forming the connection between the bulb and 
its flexible tube that the bulb can be used 
separately with a jet-pipe, as well as with 
its flexible tube, thus adapting the syringe 
to all the various operations for which it 
may be required, as described." 

This appears to be a very useful feature 
in a syringe, and it has been used by the 
defendant The only question is, whether it 
is new. The patent is evidence of novelty, 
and there is little else in the case to prove 
it On the other hand, it is testified by two 
witnesses for the defense that it has long 
been the habit of mechanics to connect tubes 
to bulbs by a screw, which is the mode ad- 
opted by the patentee. One of these witness- 
es, Mr, Shurtlef, testifies that syringes were 
made with a screw, connection, by which dif- 
ferent sorts of tubes could be attached to 
the bulb, and that they were in common use 
some years before the date of the complain- 
ant's invention. As, however, this witness 
was not referred to in the defendant's an- 
swer, some doubt may be entertained wheth- 
er he can be relied on to support it. It may 
be said in favor of admitting the evidence, 
that it merely shows, the state of the art; 
but we think it safe to leave this piece of 
testimony out of consideration. 

Our impression at the hearing was, that 
the Davidson syringe itself, as made and as 
described in the caveat, was an answer to 
the plaintiff's claim, and we are still of that 
opinion. But, in order not to decide too 
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Hastily against the patent, and considering 
that if our ultimate opinion should remain 
the same, the delay would not be injurious 
to either party, we have taken time, and 
have carefully examined again the evidence; 
We are satisfied that the opinion given, upon 
the matter of fact in former suits between 
these parties, one of which was affirmed by 
the supreme court in 8 Wall. [75 TJ- S.] 230, 
was sound, and that Davidson did make the 
precise form of syringe which he has al- 
ways testified to, or rather that the two Da- 
vidsons made it; and that form includes a 
connection, by means of a- screw, between 
the bulb and the tubes. 

It may be that the Davidsons did not per- 
ceive all the advantages which this mode 
of connection would give to a syringe. In 
their caveat, they seem to consider that the 
chief value of making the syringe in parts 
is that it may be easily cleaned and dried. 
But, if they made the syringe, for whatever 
purpose, in this way, it seems to us they can 
allege that no one else is" entitled to a patent 
for making one in that way. If, therefore, 
the proof is not clear and distinct that this 
feature was a matter of common knowledge, 
still it seems to have been known to the 
Davidsons. The identical piece of metal 
which they made is sworn to, and we do 
not think the evidence has" ever been dis- 
credited. Bill dismissed, with costs. 

[See Case No. 11,786.] 



Case Wo. 11,788. 

RICHARDSON v. MeFARLAND. 

[The case reported under above title in 3 
Am. Law Rec. 187, is the same as Case No. 
8,788.] 



Case Wd. 11,789. 

RICHARDSON v. M'INTYRE. 

[4 Wash. C. C. 412.] i 

Circuit Court, D. Pennsylvania. Oct. Term, 
1823. 

Insolvency — Discharge — Special Bail in Pend- 
ing Action. 

1. Where the defendant is discharged under 
the insolvent law of the state where the debt 
was contracted, and has given special bail, the 
court will order an exoneretur to be entered on 
the bail niece. 

2. If the special bail surrender the principal, 
who has been discharged under an insolvent 
law, the court will discharge the principal from 
custody. 

Rule to show cause why an exoneretur 
should not be entered on the bail piece, the de- 
fendant having given special ball, and having 
been duly discharged on the 13th of the pres- 
ent month under the insolvent law of this 

i [Originally published from the MSS. of 
Hon. Bushrod Washington, Associate Justice 
of the Supreme Court of the United States, un- 
der the supervision of Richard Peters. Jr., 
Esq.] 
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state. The writ in* this suit issued in June, 
returnable to this term. The debt' f of which 
this action is brought, arose in consequence 
of consignments of goods made by the plain- 
tiff, a merchant in Boston, to the defendant, 
a merchant of this city, to be sold on com- 
mission; and for a balance due to the plain- 
tiff on the sales of the goods so consigned, 
the defendant gave to the plaintiff, in this 
city, his promissory note. 

Mr; Peters; for plaintiff. 

Mr. Ingraham, for defendant, 

WASHINGTON, Circuit Justice. The court 
is of opinion that the debt for which this ac- 
tion is brought wag contracted in this state. 
The responsibility of the defendant for the 
amount of the sales of the goods consigned 
to him by the plaintiff, and his implied, as 
well as his express understanding to pay it, ' 
were made in this state. The note which I 
have of the case of Webster v. Massy [Case 
No. 17,336], the first which occurred in this 
court of a 'motion to enter an exoneretur in 
a ease precisely like the present, which was 
denied, is very imperfect. The same ques- 
tion, however, came afterwards before the 
court in the case of Read v. Chapman [Id. 
11,605], when the case of Webster v. Massy 
[supra], was overruled, and the defendant 
was permitted to appear on common bail, up-, 
on the ground of a discharge under the in- 
solvent law of this state, where the debt was 
contracted. The rule laid down in that case 
has ever since governed the decisions of this 
court in similar cases, and must govern them 
in the present There is no substantial dif-. 
ference in respect to the question before the 
court, whether the defendant applies to ap- 
pear on common bail, or to have an exon- 
eretur entered on the bail piece, where spe- 
cial bail has been entered. The ground upon 
which the application is made and granted in 
both cases is, that the person of the defend- 
ant, being legally discharged, the court will 
not require him to give special bail, or if he 
has done so, will discharge the bail, since 
they may relieve themselves by, surrendering: 
the defendant into custody. The case of 
Bobyshall v. Oppenheimer [Case No. 1,589], 
which the plaintiff's counsel supposed was 
an authority in opposition to this rule, is al- 
together unlike the present It was decided 
in that case, that after^ the forfeiture and as- 
signment of the bail bond, a subsequent dis- 
charge of the defendant as an insolvent, can- 
not affect the plaintiff's right against the 
bail, and that in such a case, the court would 
not direct an exoneretur to be entered. By 
refusing to do so, the defendant could not be 
deprived of the privilege of the discharge of 
his person, since he could not be surrendered 
by the appearance bail. In looking over the 
note I have of the opinion given in that case, 
I observe that it is intimated, that where the 
special bail surrenders his principal, who has 
been duly discharged as an insolvent, the 
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court will not discharge the principal from 
custody. This was probably introduced by 
mistake, my mind being confined to the ap- 
pearance bail. The court could not have in- 
tended to lay it down generally, that an in- 
solvent, duly discharged as such, and sur- 
rendered by his special bail, could not be dis- 
charged from custody by the court. I notice 
that part of the opinion now, to prevent an 
erroneous opinion on the subject being en- 
tertained by the bar. Rule made absolute. 



Case No. 11,790. 

RICHARDSON v. MATTISON. 

[5 Biss. 31.] * 

Circuit Court, D. Wisconsin. April Term, 1857. 

Discovert — Practice at Law — Leave to File 

Plea in Abatement — Ejectment — 

Colorable Conveyance. 

1. The defendant, after judgment in eject- 
ment and new trial allowed, cannot maintain a 
bill for discovery whether the conveyance to 
plaintiff was not merely colorable, and made in 
order to give this court jurisdiction. . 

2. It seems, that the proper practice is to 
move for leave to file a plea in abatement, sup- 
ported by affidavit showing that plaintiff, at 
the time he went to trial on the merits, did not 
know the facts concerning the alleged colora- 
ble conveyance. 

[This was a suit by Richard J. Richardson 
against Henry C. Mattison. Heard on motion 
for an injunction to restrain the defendant 
from proceeding in an action at law against 
complainant.] 

MILLER, District Judge. The defendant 
has an ejectment suit pending in his name 
against Richardson. Mattison was, at the com- 
mencement of the suit, a citizen of the state 
of New York. In the ejectment suit, the de- 
fendant pleaded the general issue, and there 
was one trial, which resulted in a verdict for 
the plaintiff. The defendant has applied for 
a second trial under the statute. Since then 
this bill is filed for discovery whether the con- 
veyance was not made by one William M. 
Tallman, a citizen of Wisconsin, to Mattison, 
for the purpose of obtaining the jurisdiction of 
this court. In Maxwell v. Levy [Case No. 
9,321], the fact that the deed was collusive, 
and for the mere purpose of conferring juris- 
diction, was obtained from the answer to a 
bill of discovery, and on motion, the cause on 
the law side of the court was dismissed. 
Cases between the same parties were also 
dismissed in the same way. These were rul- 
ings of the Pennsylvania circuit court at an 
early day, before the practice was well estab- 
lished. In Smith v. Kernochen, 7 How. [48 
U. S.] 198, the supreme court decided that 
the objection to this jurisdiction must be tak- 
en by plea in abatement, and cannot be raised 
in the trial on the merits. Enough is set forth 
as to the citizenship of the parties in the rec- 



ord to give jurisdiction; but the true and 
only ground is, that the grantor is the real 
party plaintiff, and the plaintiff in the record 
is merely nominal and colorable, his name 
being used merely for the purpose of jurisdic- 
tion. If such is the case, the suit at law is a 
controversy between citizens of this state, and 
jurisdiction, of course, cannot be upheld. The 
difficulty is, how the plea in abatement can 
be got in at the present state of the record. 
If it can be got in, it must be by motion and 
affidavit setting forth that the fact was not 
known to the defendant when he filed the 
plea of the general issue and went to trial. 
Upon that state of facts the court might al- 
low the' plea to be filed. But the bill does 
not state this fact, and for want of it, it is 
clearly defective. The complainant, I think, 
should adopt this practice as the only avail- 
able one in the present state of the record. 

The motion for an injunction to restrain the 
suit at law is overruled. 

NOTE. See, further, that a colorable convey- 
ance, expressly to give a party the requisite citi- 
zenship to sue in the federal courts, will be dis- 
regarded, and the citizenship of the real party in 
interest will govern. Barney v. Baltimore City, 
6 Wall. [73 U. S.] 280. 

Where a defendant has pleaded to the merits, 
and subsequently ascertains that plaintiff has 
not the requisite citizenship he may have leave 
to withdraw his plea in bar and file one to the 
jurisdiction. See Eberly v. Moore, 24 How. [65 
U. S.] 147, where the authorities are elaborately 
collated by counsel. 



i [Reported by Josiah H. Bissell, Esq./ and 
here reprinted by permission.] 



Case Wo. 11,791. 

RICHARDSON v. MILLER et al. 

[12 O. G. 3; 15 Alb. Law J. 340; 3 Law & Eq. 
Rep. 614.] i 

Circuit Court, D. Massachusetts. April 13, 
1877. 

Copyright — Design for Plating Cards— Novel- 

Tr — In What It mat Consist— Public 

Polict — Gambling. 

1. A copyrighted design for playing-cards is 
infringed by the manufacture of cards which, 
though differing in some respects, exhibit a 
striking similarity in those distinctive features 
of the main design wherein the cards registered 
differ from other playing-cards previously used. 

2. It is no answer to the charge of infringe- 
ment that the whole of the design has not been 
copied if those features of it have been appro- 
rtriated which substantially embrace the novel- 
ty of the conception and the value in the ap- 
plication of the art of the designer. 

[Cited in Fishel v. Lueckel, 53 Fed. 500.] 

3. In some prints the novelty of the design 
may consist in the form, outline, or grouping; 
in others, in the use, combination, arrangement, 
or harmony of colors; in others, in the com- 
bination of some or all of these attributes. 

[Cited in Yuengling v. Senile, 12 Fed. 107.] 

4. The doctrine is as applicable to prints and 
engravings as to books, that one cannot take 
the vital part of another's work, although it 
may be a small part in quantity, or insert dis- 
tinct and material portions of one work into 
the general texture of another, constituting its 

i [15 Alb. Law J. 340, and 3 Law & Eq. Rep. 
614, contain only partial reports.] 
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•chief value, without being chargeable with in- 
fringement. 

5. The fact that the prints (cards) may be 
used by persons to violate* the laws against 
gambling, does not of itself deprive them of the 
protection of the law. 

6. Gourts of justice will not lend their aid to 
protect the authors of immoral works; but be- 
fore refusing it must be made to appear either 
that there is something immoral, pernicious, or 
indecent, in the things per se; or that they are 
incapable of any use except in connection with 
some illegal or immoral act, 

[This "was a bill in equity by Ivory W. 
Richardson against William F. Miller and 
others for the infringement of a copyright.] 

SHEPLEY, Circuit Judge. There cannot be 
a reasonable doubt, upon the evidence in this 
record, that the assignor to the complainant 
bad perfected and copyrighted his designs be- 
fore the defendants had made much progress 
in their work of getting np their playing-cards. 

The contention on the part of the defend- 
ants is, that their prints are unlike the cards 
■copyrighted by Richardson, and do not in- 
fringe the copyright It is true that there are 
■certain marked differences between the prints 
of the copyrighted court-cards of Richardson 
And the court-cards of the defendants. There 
is much less space in the center of the cards. 
The faces of the kings and queens are turned 
In a different direction. There is a difference 
In the spaces between the heads on the court- 
yards. There are marked differences in color 
also, so that the cards of the defendants are 
easily distinguished from those of the com- 
plainant 

On the other hand, there Is a striking sim- 
ilarity In those distinctive features of the main 
■design wherein the printed cards of the com- 
plainant differ from other playing-cards pre- 
viously used. In the court or face cards of both 
complainant and defendants, there is a suit- 
spot in the center of a circular card, with five 
similar heads arranged at equal distances from 
each other around the central suit-spot, with 
five smaller suit-spots near the outer margin 
of the circle, at equal distances apart and in- 
termediate betwixt each pair of heads. These 
distinctive features of the main design being 
thus reproduced in the impressions of the de- 
fendants' prints, it is no answer to the charge 
of- infringement that the whole of the design 
has not been copied, if those features of it 
Tiave been appropriated which substantially 
embraced the novelty of the conception and 
the value in the application of the art of the 
designer. In a print or an engraving it is 
■easy, by a change in the tint of the ink or 
paper, to make an impression obviously dis- 
tinguishable from the copyrighted print or 
engraving, taken from a block or plate the 
exact counterpart or fac-simlle of the one from 
which the copyrighted print or engraving was 
produced. So, the material parts of an archi- 
tectural design, or of an artistic group of fig- 
ures may be copied, while, by the omission or 
.change of some of the accessories In the pic- 



ture an impression may be made, in many re- 
spects very different from the original copy- 
righted design, yet reproducing and appro- 
priating all that constituted its novelty and 
value, and all that the designer was anxious 
to protect In some prints the novelty of the 
design may consist in the form, outlines,. or 
grouping; in others, in the use, combination, 
arrangement, or harmony of colors; in others, 
in the combination of some or all of these at- 
tributes. In determining the question of in- 
fringement or violation of copyright each ease 
must be determined by ascertaining whether 
the alleged infringing print contains any sub- 
stantial repetitions of any material parts 
which are original and distinctive in the print 
from which the parts are copied. "The en- 
tirety of the copyright is the property of the 
author, and it is no defense that another per- 
son has appropriated a part and not the whole 
of any property." Story, X, in Folsom v. 
Marsh [Case No. 4,901]. The doctrine is as 
applicable to prints and engravings as to 
books, that one cannot take the vital part 
of another's work, although it may be a small 
part in quantity, or insert distinct and ma- 
terial portions of one work into the general 
texture of another, constituting its chief value, 
without being chargeable with, infringement 
Bramwell v. Halcomb, 3 Mylne & C. 737, 738; 
Saunders v. Smith, Id. 711; Wilkins v. Aikin,, 
17 Ves. 422; Mawman v. Tegg, 2 Russ. 385. 

It is also claimed that the complainant's 
copyright is invalid, for the reason that his 
prints are not the fit subject of a copyright. 
Courts of justice will not lend their aid t6 
protect the authors of immoral works. But 
where there is nothing immoral or improper 
in the prints themselves, the fact that they 
may be used by persons to violate the laws 
against gambling, does not, of itself, deprive 
them of the protection of the law. To do this 
is must appear either that there is something 
immoral, pernicious, or Indecent in the things 
per se, or that they are incapable of any use 
except in connection with some illegal and 
-immoral act It is not contended that the 
playing-cards of the complainant are subject 
to either of these imputations. Decree for in- 
junction and account 



Case No. 11,792. 

RICHARDSON et al. v. NOYES et at 

[2 Ban. & A. 398; i 10 O. G. 507.] 

Circuit Court, D. Massachusetts. Sept 1, 1876. 

Patents — Suit fob Infringement of Two Pat- 
ents — Priority inter Se — Making 
and Selling. 
1. Where the complainant owns, and sues for 
the infringement of, two patents, each laying 
claim broadly to the same invention, it is not 
material which patentee was entitled to prior- 
ity, unless the defendant shows that some one 
claims to have made the invention between the 
date of the two patents. 

i [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 
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2. It is infringement, if the defendants make 
and sell one part of a patented invention to 
other persons, to be employed by them for the 
express use to which it is put by the patentee. 
[Gited in Schneider v. Pountney, 21 Fed. 404; 
Parker v. Montpelier Carriage Co., 23 Fed. 
886; Travers v. Beyer, 26 Fed. 450; Sny- 
der v. Bunnell, 29 Fed. 48; Hobbie v. Jen- 
jiison, 40 Fed. 890. 

[This was a bill in equity by Lorenzo H. 
Richardson and others against Baxter B. 
Noyes and others for the infringement of let- 
ters patent No. 74,284, granted to Bein & 
Ulrich, February 01, 1867.] 

T. L. Livermore, for complainants. 
Horatio D. Parker, for defendants. 

LOWELL, District Judge. The plaintiffs 
are the owners of two patents for improve- 
ments in children's carriages, one originally 
issued to Bein & Ulrich, February 11, 1868, 
and one to Henry M. Richardson, October 7, 
1873 [No. 143,421]. The distinguishing fea- 
ture in both these patents is, that the top of 
the carriage is connected with standards 
which are movable and mqv be adjusted and 
fastened in any required position, before or 
behind the child who is seated in the car- 
riage. 

The plaintiffs maintain that before 1868 
carriages for children were made with tops 
like those of an ordinary gig or "buggy," 
which would fold back somewhat like a fan, 
but which could not be adjusted forward of 
the perpendicular at all, and behind it only 
by folding, and not by moving the whole top 
in one body. Both the patents above men- 
tioned lay claim to the "broad invention, but 
as the plaintiffs own both it is not very im- 
portant to them v/hieh patentee is entitled 
to it, unless some one made the invention be- 
tween the date of the Bein & Ulrich and that 
of the Richardson patents. 

So far as novelty does, we are of opinion 
that Bein & Ulrich, if they made this inven- 
tion, were not anticipated by any of the pat- 
ents or carriages which have been introduced 
in evidence. We have carefully examined all 
of these things, but shall only mention one 
which ' appears to us to approach the inven- 
tion much more nearly than any of the others. 
The Whitney carriage, illustrated by Ex- 
hibit 1, was a child's carriage, with a folding 
back, and if the evidence is trustworthy, it 
had a locking device not substantially differ- 
ent from that of Bein & Ulrich, by which the 
top could be held in several positions. But 
this carriage differed from Bein & Ulrich's in 
two respects, both of which were limitations 
upon its usefulness, as compared with the pat- 
ented carriage. It was not calculated for a 
standing top, -but only for one which folded 
like a fan, whereas Bein & Ulrich's is adapted 
to either form; and second, it could not be 
tipped forward of the perpendicular. In oth- 
er words, it did not have a top and standards 
so arranged as to move freely forward and 
backward, but only backward, and was kept 
from moving forward by the cloth of the 



back, or some substitute therefor. It appears- 
to have proved imperfect, and to have been 
given up by reason of these very limitations. 
We do not Consider it to be what is called 
aU abandoned experiment, but an imperfect 
embodiment of the idea which is now found 
to be important. 

The next question is, whether Bein & Ul- 
rich's patent embodies the invention of the- 
standard and top, so connected as to be read- 
ily moved and adjusted, practically at any 
required angle. This is a somewhat delicate 
question, and one upon which the experts 
differ. We think the preponderance of the- 
evidence is that it did operate practically 
and usefully. It would seem that the in- 
ventors did not find a sale for their carriages, 
and that their invention was capable of a 
better application than they were aware of. 
As they applied it, the seat for the child was 
made to shift from one end of the carriage 
to the other, and this required a larger and 
more expensive carriage than is at all neces- 
sary, for as soon as you acquire the full pow- 
er of shifting the top so as to shield the child 
in any required direction, it is useless to 
change the seat. We are satisfied from the 
evidence, and from inspection of the model, 
as compared with the patent, that the inven- 
tion was made and described by Bein & Ul- 
rich. 

It follows that Richardson's patent must 
be restricted to the particular devices there 
specially described; but, as we have said, 
that is not material, because the plaintiffs 
own both patents. 

r Do the defendants infringe the Bein & Ul- 
rich patent? We find that they do. They 
make only the standards for children's car- 
riages; but it is admitted that they are made 
and sold to the carriage-builders for the "ex- 
press use to which they are put— that is, for 
children's carriages, and it is not denied that 
this makes them in law infringers, if their 
standards, when combined with the carriages 
in the mode in which they are designed to 
be combined, infringe the patent. Upon this 
point it seems to us that the defendants use 
standards which embody the Bein & Ulrich 
improvement/It is true that their standards 
are so pivote'd to the top that the latter can 
be moved by itself, instead of being moved 
with the standards in the arc of a circle. 
This may or may not be an improvement, 
as to which the witnesses are at issue, but, 
if it be, it is by way of addition to the pat- 
ent rather than in avoidance of it. It con- 
tains "the standard for supporting a car- 
riage top, consisting of two parts suitably 
united, and provided with a device for lock- 
ing said parts in any required position," as- 
described in the patent. 

Decree for Complainants for an Injunction 
and an account. 

[For other cases involving this' patent. see- 
Parker v. Stow, 23 Fed. 252; Parker v. Mont- 
pelier Carriage Co., Id. 886; Parker v. McKee. 
24 Fed. 808.] 
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RICHARDSON (OAKES v.). See Case No. 
10,390. 



Case ISTo. 11,793. 

RICHARDSON v. PACIFIC MALL STEAM- 
SHIP CO. 

[5 Sawy. 252.] i 

District Court, D. California. Sept. 6, 1878. 

Shipping — Liability to Seaman for False Ab- 
best — Loss of Clothing. 

Where a seaman was arrested and imprison- 
ed by the local authorities of Panama, on a 
■charge of robbery committed in that port, but 
not on the complaint, or at the instigation, of 
the master, held, that the ship-owner was not 
liable, although the accused may have been in- 
nocent. Nor is the ship-owner liable for the 
loss of his clothing and effects left on board the 
vessel, unless negligence on the part of his 
servants be shown. 

In admiralty. 

Jas. L. Crittenden, for libellants. 
Lake & McKoon, for respondent. 

HOFFMAN, District Judge. I am unable 
to discover any ground on which the steam- 
ship company can be held responsible for the 
mistake (if it was such) made by the author- 
ities at Panama, in arresting the libellants 
for complicity in a robbery committed with- 
in their jurisdiction. The arrest was not 
made on the complaint of the master or any 
other servant of the company, nor at their 
instigation. It appears to have been the 
spontaneous act of the local authorities, on 
information obtained by them, without the 
knowledge or intervention of any agent of 
the respondent. The libellants were tried 
and acquitted after a detention in prison of 
several months. If they were in fact inno- 
cent, of which some doubt may be enter- 
tained, they have suffered a great hardship; 
out the company is not responsible for its 
consequences. The case bears no anology to 
that of a tortious discharge or willful aban- 
donment of a mariner in a foreign country. 

The libellant Frank D. Richardson also 
claims to have lost a large quantity of wear- 
ing apparel, etc., which was left on board 
the vessel. As to the quantity and value of 
these articles, the only testimony is that of 
Richardson himself. 

The master testifies that the greater part 
of the clothing left on board by the libel- 
lants was taken to them by their direction 
l>y the steward. He is unable, however, to 
specify the amount. The remainder was sent 
on shore when the vessel sailed, to be stored 
t>y the company's port captain. The latter 
testifies that' he delivered to Richardson all 
of his effects which had been received by him 
,to be stored. It is not claimed that the ef- 
fects of the libellant were at any time in the 
personal custody or possession of the master. 

If the steamship company is to be held lia- 

i [Reported by L. S. P». Sawyer, Esq., and here 
reprinted by permission.] 



ble for their loss, it can only be on proof 
that the loss was eaused by the negligence of 
its servants; that is, that they have failed 
to exercise ordinary diligence with regard to 
them; and the burden of proof to show this 
is on the libellant I cannot say that the 
testimony convicts the master of negligence. 

When Richardson was arrested he seems to 
have left his clothing and effects in his state- 
room. It would have been easy for him to 
have requested the" purser or captain to taKe 
charge of his trunk; or, if he had desired, he 
would, no doubt, have been permitted to 
take it with him. If the circumstances of his 
arrest led him to omit this precaution at the 
moment, he could, on the succeeding flay or 
after the result of his examination was 
known, have given directions which would 
have insured the safety of his property. He 
appears to have had no difficulty in communi- 
cating with the ship, for we find the stew- 
ard, by his directions, carrying to him in jail 
a quantity of clothing; but what articles, we 
are not informed. The steward must, there- 
fore, have had access to the trunk, either be- 
cause it was left unlocked, or because Rich- 
ardson gave him the key. If the steward 
has possessed himself of some of the con- 
tents, the steamship company should not be 
held responsible for his unfaithful execution 
of the commission entrusted to him by Rich- 
ardson." If the latter had addressed a note 
to the master, or to the United States con- 
sul, there ean.be little doubt that his prop- 
erty would have been taken care of. He 
leaves it, however, in no one's charge; neg- 
lects to give any directions with regard to it; 
allows his own agents to have access to it; 
and now claims, in effect, that the steam- 
ship company was virtually an insurer of its 
safety. 

It may be added, that the quantity and 
value of the clothing, as sworn to by Rich- 
ardson, seem to be somewhat large for a per- 
son of his condition. There is no evidence 
whatever on the subject except his own; and 
I am compelled by the circumstances de- 
veloped by the testimony, and even by his 
own admissions, fo receive his statements 
with some distrust. 

Libel dismissed. 



Case Ko. 11,794. 

' RICHARDSON v. PEYTON. 

[1 Cranch, C. C. 418.] i 

Circuit Court, District of Columbia. July 
Term, 1807. 

Evidence — Contents of Letter — Assubipsit— Re- 
ceipted Bill of Parcels— Monet 
Had and Received. 

1. Parol evidence cannot be given of the con- 
tents of a letter written by the defendant to a 
stranger to the suit. 

2. A bill of parcels, receipted by the defend- 
ant, is not, per se, evidence of an unexecuted 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
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contract to deliver the goods, but is prima facie 
evidence of a contract executed. 

3. An action for money had and received, will 
lie for money paid by the plaintiff: to the de- 
fendant, upon a contract which the defendant 
has failed to execute on his part. 

Assumpsit, for money had and received, 
and for non-delivery of flour on a contract 

THE COURT refused to suffer the plaintiff 
to give parol testimony to prove the contents 
of a letter, written by the defendant to Cra- 
ven Thompson, who was no party to this 
suit. 

The plaintiff produced a bill of parcels: 
"Messrs. R. & W. P. Richardson. Bought of 
T. W. P.eyton, (so many barrels flour, amount- 
ing to $2S7 7o/ 100 .) Received payment, T. 
W. Peyton." 

Mr. Jones, for defendant, prayed the court 
to instruct the jury, that this paper did not 
contain evidence of a contract to deliver 
flour, but was prima facie, though not con- 
clusive, evidence of a contract executed. 

And THE COURT so instructed the jury. 

Mr. Jones then prayed the court to instruct 
the jury, that the plaintiff could not recover 
in this action upon the evidence. 1st. Not 
on the count for money had and received, 
because the defendant never did receive it to 
the use of the plaintiff, but to his own use. 
2d. Not on the special eount for non-deliv- 
ery of the flour, because the bill of parcels 
is evidence of a contract executed. 

THE COURT (DUCKETT, Circuit Judge, 
absent,) refused to hear Mr. Swann in reply, 
and said the point had been often decided, 
that if a contract be not complied with on 
one part, and the other party had paid his 
money, he may disaffirm the contract, and' 
recover back his money in an action for 
money had and received. 

Verdict for the plaintiff. The defendant 
took a bill of exceptions, but did not bring 
a writ of error. 



RICHARDSON (UNITED STATES v.). See 
Cases Nos. 16,155-16,157. 

RICHARDSON (WILLIAMSON v.). See 
Case No. 17,754. 

RICHARDSON (WING v.). See Case No. 
17,869. 



Case No. 11,795. 

RICHARDSON et al. v. WINSOR et al. 

[3 Cliff. 395.] i 

Circuit Court, D. Massachusetts. May Term, 

1871. 

Charter Partt — Affreightment — Possession 

and Navigation op Vessel— Damage from 

Stowage — Stevedore — Clerk. 

1. Where the owner retains the possession and 
navigation of the vessel, and contracts to carry 
the cargo on freight for the voyage, the char- 
ter-party is a mere affreightment sounding in 
covenant, and the freighter is not invested with 
the legal responsibility of ownership. 

[Cited in The Daniel Burns; 52 Fed. 160.] 

1 fReported by William Henry Clifford, Esq. 
and here reprinted by permission.] 



2. The charter-party in such case is a contract 
for the conveyance of merchandise for a stip- 
ulated price. 

3. Where the owner parts with the possession. 
command, and management of the vessel, the- 
charterer becomes the owner for the voyage. 

4. Courts of justice are not inclined to con- 
strue the contract as a demise of the ship, even 
though it may contain words of grant. 

5. If the owners agree to keep the vessel tight, 
stanch, fitted, and provisioned, anil to receive 
on hoard such lawful goods as the charterers or 
their agents might think proper to ship, they re- 
tain the command of the vessel, and the char- 
ter-party in such case is a mere contract of af- 
freightment. 

6. Then in general the owners are responsible 
to the charterers for failure to convey the goods- 
according to the terms of the contract. 

7. Where the contract of affreightment 
amounts to a demise of the ship, the officers and 
crew are servants of the charterer, the charterer 
becomes the carrier of the goods shipped, and 
in procuring freight, the master is then the agent 
of the charterer. 

[Cited in Scull v. Raymond, 18 Fed. 550.] 

8. In this case the owners were the carriers of 
the goods, and were responsible to the shippers 
for every loss or damage to the goods during the 
voyage, unless it happened by the fault of the 
shipper, the act of God, the public enemy, or 
without the fault of the carrier, or was excepted 
in the bill of lading. 

9. In the absence of any special agreement, 
the duty of the master extends to all that re- 
lates to the lading and transportation of the 
merchandise, and in the case of -a mere con- 
tract of affreightment, the ship owners and mas- 
ter are responsible for the faithful performance 
of these duties. 

[Cited in Thompson v. Geo. W. Bush & Sons 
Co., 60 Fed. 632; Geo. W. Bush & Sons 
Co. v. Thompson, 13 C. C. A. 148, 65 Fed. 
813.] 

10. A stipulation in a charter-party that the 
ship is to employ charterer's stevedore and clerk, 
does not amount to a special agreement, to the 
effect that the duty of lading and stowing the 
goods was to he performed by the- charterers. 

11. This clause gave the right to the charter- 
ers to name the stevedore and clerk; but they 
were to be paid, and were subject to the orders 
of the master. 

12. In this case the clerk and stevedore were- 
nominated by the charterers; but the super- 
vision of the lading was had by an agent of the 
owners; the receipting for cargo, measurement 
and stowage, were all under his direction. Pi- 
lotage and port charges were paid by the own- 
ers, and when loaded the charterers notified the 
owners they wished the vessel cleared. She 
was discharged at the port of destination by a 
stevedore employed by the master. All these 
facts show that the owners were responsible for 
the safe custody, due transport, and right deliv- 
ery. 

13. Whether the general owner retains the 
possession .and command of the ship, or the con- 
trol and navigation of the same passes to the 
charterer, the shipper under an ordinary bill of 
lading, may have his remedy against the ship; 
but whether the general owner or the charterer 
is liable, depends upon the terms of the charter- 
party. 

[Cited in The Boskenna Bay. 22 Fed. 666; 
The International, 30 Fed. 377.] 

14. The fact that the charterers have the 
privilege of appointing the head stevedore does 
not, as a matter of course, show them to be re- 
sponsible for the character of the stowage. 
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[Appeal from tlie district court of the Unit- 
ed States for the district of Massachusetts.] 

Libel by the owners of the ship against the 
charterers to recover charter-money. 

Damages -were claimed by the libellants 
[Henry L. Richardson and others] of the re- 
spondents [Nathaniel Winsor] for a breach of 
the covenants and agreements contained in 
the charter-party annexed to the libel. They 
were the owners of the ship called The Com- 
modore, and the respondents were the char- 
terers of the ship for a voyage from Boston 
to San Francisco on the conditions expressed 
in the charter-party. By the terms of the char- 
ter-party the whole vessel, including the state- 
rooms in the cabin, not used by the officers, 
and the deck-houses, not used for the crew 
or for the sails and stores, were placed at the 
sole use of the charterers or their agents, and 
the charterers covenanted to pay therefor the 
sum of §27,500, deducting the commission of 
two and a half per cent to be paid to the 
consignees of the ship. All such lawful goods, 
as the charterers or their agents might think 
proper to ship were to be taken and received 
on board by the owners, and if required they 
were to sign bills of lading therefor with- 
out prejudice to the charter-party, and with- 
out regard to the charter rate of freight. For- 
ty running lay days were allowed for loading, 
and the agreement was that the ship should 
be consigned to the charterers* agent, and 
that the ship-owners should pay to the con- 
signees of the ship two and one half per cent 
commission for the collection of the amount 
of the freight-list Goods intended for ship- 
ment were to be "received and delivered 
alongside, within reach of the vessel's 
tackles," and the seventh stipulation was 
"that the ship Is to employ charterers' steve- 
dore and clerk at usual rates." Two breaches 
of covenant were alleged in the libel as origi- 
nally framed: 1. That the clerk receipted for 
a larger quantity of goods than were actually 
received and laden on tlie ship. 2. That some 
of the goods laden on board were spoiled or 
damaged by reason thac the same were badly 
and. improperly stowed by the charterers or 
their agents. Founded upon these alleged 
delinquencies the libellants claimed to re- 
cover damages of the respondents as the char- 
terers of the ship, because, as they alleged, 
they, the libellants, had been compelled in 
consequence thereof to pay to the shippers of 
the cargo the sum of 51,300 for short de- 
liveries of goods receipted for, as laden on 
board, and for goods spoiled or damaged 
by bad and improper stowage. Leave to file 
a new count to the libel was subsequently 
granted to the libellants, and in their new 
count they alleged that the ship arrived safe- 
ly at her port of destination, and that all of 
her cargo was duly delivered in good order 
except what was damaged by reason of bad 
stowage, and that they were entitled to re- 
ceive the charter-money as stipulated in the 
charter-party, and the complaint -was that the 
respondents neglected and refused to perform 
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that covenant. Testimony was taken in the 
district court, and, both parties having been 
heard, the court pronounced in favor of the 
libellants for such damages, if any, as were 
caused by the negligence of the clerk, or by 
bad and improper stowage at the port where 
the ship was loaded, and referred the cause to 
a master to report the amount, but the master 
reported that no part of the damages was 
caused by the fault of the clerk, or by bad 
and improper stowage at the port of load- 
ing, and thereupon the court accepted the re- 
port of the master, and entered a decree for 
the respondents dismissing the libel, and the 
libellants appealed to this court. 

F. C. Loring, for libellants. 

If the charterer chooses to employ his own 
stevedore and clerk, he, and not the own- 
er, is liable for their default Consolato del 
Mare, c. 192; Swainston v. Garrick, 2 Law J. 
Exch. (N. S.) 255; Blaikie v. Stembridge, 6 
O. B. (N. S.) 894; Arnold v. Anderson, 2 
Yeates, 93; The Miletus [Case No. 9,545]. 
Here it was agreed that the-ship should "em- 
ploy charterers' stevedore and clerk at usual 
rates." They selected the stevedore, and 
sent their own clerk to receive and receipt for 
and take account of the cargo at Boston. If 
the cargo was not well stored, if the clerk 
made a mistake in his figures, or the goods 
were stolen or lost after delivery to him, 
the ship-owner is not responsible. 

George O. Shattuck, for respondents, Gited 
Donahoe v. Kettell [Case No. 3,980]; Roberts 
v. Shaw, 4 Best & S. 45; Blaikie v. Stem- 
bridge, 6 O. B. (N. S.) 896; Linton v. Smith, 
S Gray, 147. 

CLIFFORD, Circuit Justice. Objection is 
made to the jurisdiction of the district court, 
and as that question is In its nature prelimi- 
nary, it will first be considered. Viewed sole- 
ly as a claim to recover money paid for the 
respondents, it would certainly be difiicult to 
sustain the jurisdiction of the district court, 
sitting in admiralty, as the libel in that state 
of the case would be simply another form for 
the common-law action of assumpsit for mon- 
ey paid, laid out and expended. But such 
is not the nature of the claim made by the 
libellants, nor does it express the real relation 
which these parties sustain to each other. 
Both parties agree that the owners of the 
ship did not part with the control and man- 
agement of the vessel for the voyage, and 
the concession is a very proper one, as it ap- 
pears by the charter-party that the general 
owner retained the possession and "navigation 
of the ship, and contracted to carry the car- 
go on freight for the voyage; and it is well 
settled in such cases that the charter-party 
is a mere affreightment sounding in cove- 
nant, and that the freighter is not clothed 
with the cnaraeter or legal responsibility of 
ownership. Donahoe v. Kettell [Case No. 3,- 
980]; Marcardier v. Chesapeake Ins. Co., 
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8 Cranch [12 TJ. S.] 39. Under sueli a char- 
ter-party the master is the agent of the 
owner, and the mariners are in his employ- 
ment, and he is answerable for their con- 
duct. By such a contract the charterer ob- 
tains no right of control over the vessel; but 
the owner, in contemplation of law and in 
fact, is the carrier of whatever goods are 
conveyed in the ship, for the reason that the 
charter-party is a mere covenant for the con- 
veyance of the merchandise or the perform- 
ance of the stipulated service. Parish v. 
Crawford, 2 Strange, 1251; Golvin v. New- 
berry, 1 Clark & F. 283. 

Where the owner by the terms of the char- 
ter-party parts with the possession, command, 
and management of the vessel, the charterer 
becomes the owner for the voyage, and may, 
if he sees fit, appoint the master and ship 
the mariners, and of course he becomes re- 
sponsible for their acts; but if the end in 
view can be as conveniently accomplished 
without giving that construction to the char- 
ter-party, courts of justice are not inclined 
to regard the contract as a demise of the 
ship, even though there may be express words 
of grant in the formal parts of the instru- 
ment. Christie v. Lewis, 2 Brod. & B. 410; 
Saville v. Campion, 2 Barn. & Aid. 510; Dean 
v. Hogg, 10 Bing. 345; Palmer v. Gracie [Case 
No. 10,692]; Hooe v. Groverman, 1 Cranch [5 
U. SJ 214. Correct views are expressed up- 
on the subject in the opinion of the district 
judge, but in consideration of the stipulation 
in the charter-party "that the ship is to em- 
ploy charterers, stevedore, and clerk at usual 
rates," he held that the ship was not liable 
for bad stowage nor for the negligence of 
the clerk at the port where the goods were 
shipped. Some of the shippers claimed dam- 
ages of the charterers at the port of dis- 
charge for goods not delivered, and also for 
injuries to their goods during the voyage. 
Payments were made by one party or the 
other, on the arrival of the vessel, to dis- 
charge such claims upon the ship, to the 
amount of 51300, and the libellants allege 
that the charterers deducted that amount 
from the charter-money. Evidence was intro- 
duced by the respondents tending strongly to 
show that the payments were made by the 
consignees of the ship under the direction of 
the master; but the district judge assumed 
in his opinion that the payments were made 
by the charterers, and inasmuch as the 
amended libel to which no answer was filed 
so alleges in substance and effect, and- it no- 
where appears, either in allegation or proof, 
that there is not that amount of the charter- 
money due to the libellants, the court will 
assume for the purpose of this investigation 
that the theory of fact on which the cause 
proceeded in the district court was correct. 
Church v. Shelton [Case No. 2,714]. Grave 
doubts, however, are entertained whether the 
construction of the charter-party adopted by 
the district court is the one most consonant 
with the intention of the parties to the in- 
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strument, as collected from the language em- 
ployed in view of the surrounding circum- 
stances and the subject-matter to which the 
language was applied. 

All agree that the owners did not demise 
the whole vessel, and they expressly stipulat- 
ed with the charterers that the vessel should 
be kept tight, stanch, well fitted and provid- 
ed with every requisite, and with men and 
provisions necessary for the voyage; and they 
agreed to take and receive on board the ves- 
sel during the voyage all such lawful goods 
and merchandise as the charterers or their 
agents might think proper to ship. Beyond 
all question, therefore, the owners retained 
the possession, command, and navigation of 
the vessel, and it is well settled that the char- 
ter-party in such a case is a mere contract 
of affreightment, and not a demise of the ves- 
sel, and that when the charter-party operates 
merely as a contract between the charterer 
and ship-owner for the transportation, by the 
latter, of merchandise to be shipped on board 
by the former, the owners qf the vessel are 
the carriers of the goods, and will in general 
be held responsible to the charterer for the 
failure to convey the goods according to the 
terms of the contract of shipment. The Volun- 
teer [Case No. 16,991]. Charter-parties may be, 
and sometimes are, so framed that the vessel 
herself is let to hire, as the owner parts with - 
the possession, command, and management of 
the same; and in such cases the charterer be- 
comes the owner during the term of the con- 
tract, and the services of the master and 
crew, unless others are appointed by the char- 
terer, pass to the charterer as accessorial to 
the principal subject-matter, and in that state 
of the case they become for the term of the 
contract, if retained in service, the servants 
of the charterer, and as such, for the time 
being, are bound to obey his orders. The 
Volunteer [supra]; The Aberfoyle [Case No. 
16]; Drinkwater v. The Spartan [Id. 4.0S5]; 
1 Conk. Adm. 178; Newberry v. Colvin, 7 
Bing. 190; 1 Pars. Shipp. 279. 

Commercial usage has sanctioned these two 
kinds of contracts between ship-owners and 
charterers, and the rights, duties, obligations, 
and liabilities of the respective parties are as 
diverse and different from each other as the 
covenants of an ordinary lease of a railroad - 
or other means of conveyance are from a con- 
tract for the transportation of goods for hire 
from one place to another. Where the char- 
ter-party of affreightment operates as a de- 
mise or bailment of the ship to the charterer 
he becomes the carrier of the goods shipped 
on board, and in case the vessel is employed 
by him as a general ship for the conveyance 
of merchandise, the master in that state of 
the case, is the servant of the charterer while 
procuring freight and contracting with third 
parties, and not the agent of the owners. 
Nothing of that kind is pretended in this case, 
and it is clear, therefore, that the owners of 
the vessel were the carriers of the goods, and 
as such were responsible to the charterers for 
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every loss or damage during the voyage, how- 
ever occasioned, unless it happened by the 
fault of the shipper, or by the act of God, or 
the public enemy, or by some other cause or 
accident without any fault or negligence on 
the part of the carrier, and expressly excepted 
on the bill of lading. The Niagara, 21 How. 
[62 TJ. S.] 23. Such instruments sometimes 
contain special stipulations, and they fre- 
quently have ambiguous clauses, and on that 
account the universal rule is that they shall 
receive a liberal construction agreeable to the 
real intention of the parties, and conformable 
to the usages of trade in general and of the 
particular trade to which the contract relates. 
Raymond v. Tyson, 17 How. [58 IT. S.] 59; 
Abb. Shipp. (5th Am. Ed.) 350; 3 Kent, Oomm. 
(11th Ed.) 202. 

Carriers by water must provide a sea- 
worthy vessel, tight, stanch, and well fur- 
nished with suitable tackle, sail.s, or other mo- 
tive power, as the case may be, and with fur- 
niture necessary for the voyage. She must 
also be provided with a crew adequate in 
number, and competent for the voyage, and 
with a competent and skilful master of «ound 
judgment and discretion, and the owners must 
see to it that he is qualified for his situation, 
as they are responsible for his acts and negli- 
gence. He must take care to stow and ar- 
range the cargo so that the different goods 
may not be injured by each other or by the 
motion of the vessel, or by leakage, unless by. 
agreement this duty is to be performed by 
persons employed by the shipper. In the ab- 
sence of any special agreement the duty of the 
master extends to all that relates to the lad- 
ing as well as the transportation of the goods, 
and for the faithful performance of these du- 
ties the ship is liable as well as the master 
and owners. The Niagara, 21 How. [62 TJ. 
S.] 23. None of these principles are contro- 
verted, but the argument is that the special 
stipulation in the charter-party, that the ship 
is to employ charterer's stevedore and clerk 
at usual rates, amounts to a special agreement 
that the duty of lading and stowing the goods 
should be performed by the charterers. Doubt- 
less it was the right of the charterers under 
that provision, if they saw fit to exercise it, 
to nominate the clerk and stevedore, but they 
were to be employed and paid by the owners 
or master of the ship, and were as much sub- 
ject to the orders and direction of the master 
as if the charter-party had contained no such 
stipulation. Anglo-African Co. v. Lamzed, L. 
R. 1 C. P. 229. Merchandise intended as car- 
go was to be sent alongside of the vessel, 
within reach of her tackles, and the owners 
stipulated to take and receive on board all 
such lawful goods as "the charterers or their 
agents might think proper to ship. Cargoes 
are usually received, on board by the master 
or the mate in behalf of the master, and it is 
bis duty, as defined by the rules of the mari- 
time law, to stow and arrange the cargo or 
different shipments as they are received, so 
that the different goods may not be injured 



by each other or by the motion of the vessel 
or by leakage. Steyedores, being mere em- 
ployees for a special purpose, are subject to 
the directions of the officer on board in com- 
mand of the vessel, and it is impossible, as it 
seems to the court, to select any clause in this 
instrument which repeals or overrules those 
well-settled rules of maritime law. Goods to 
be shipped were to be furnished by the char- 
terers, and the goods were to be delivered for 
that purpose alongside within reach of the 
vessel's tackles. Such were the stipulations 
of the charterers, but it was the ship-owners 
who were to take and receive the goods on 
board of the vessel, and they, as carriers, as- 
sumed all the obligations of safe custody, due 
transport, and right delivery at the port of 
destination.* Pursuant to the authority re- 
served in the charter-party, the charterers 
nominated the clerk and stevedore at the 
port of loading, and they were employed and 
paid by the owners. During the lading the 
master for the voyage was not on board, but 
all the duties of master were performed by a 
former master of the vessel, and part-owner, 
who was on board throughout that period, act- 
ing as master, and gave directions as such, 
and as such exercised control. Receipts fox* 
the cargo, as it was received, were given by 
the clerk, and he measured it as it wag 
shipped, and it was stowed by the stevedore, 
subject to the directions of the person acting 
as master. Pilotage and port charges were 
paid by the owners, and when the ship was 
loaded the charterers notified the owners that 
they wished her cleared. She arrived safely 
at her port of destination, and was there dis- 
charged by a stevedore employed by the mas- 
ter and paid by the consignees for the owners 
out of the freight, none having been nominat- 
ed by the charterers. Whether they had or 
had not a right to do so, it is not important to 
determine in this investigation, as they did 
not exercise that right, even if it was reserved 
by the charter-party. 

Disputes are apt to arise between the char- 
terers and the owners as to what constitutes 
a full cargo for the vessel in eases where the 
charter is for a stipulated sum, as it is for 
the interest of the owner to load lightly; and 
it is obviously for the interest of the charter- 
ers that the vessel should take a full load. 
"Much depends, as to the bulk which the vessel 
will contain, upon the skill, care, and fidelity 
of the stevedore, as he cannot at every mo- 
ment be under the direction of the master, 
and for that reason, as well as others which 
might be mentioned, the charterer, in case the 
general owner retains the possession, com- 
mand, and navigation of the ship, seeks to 
control the selection of that employee as the 
means of enhancing the value of his charter- 
party. "Where the charterer becomes the own- 
er of the vessel for the voyage, such a stipula- 
tion is unnecessary, as he possesses that right 
by the general rules of the .maritime law, as 
he is responsible as carrier for the safe cus- 
tody, due transport, and right delivery of the 
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cargo. Instruments of the kind may contain 
a stipulation that the charterer or shipper 
shall stow the goods, and in the former case 
the liability as between the ship-owner and 
the charterer would be upon the former, and 
in the latter neither would be liable, as the 
shipper could not claim damages for his own 
default Grant all that, still it cannot be ad- 
mitted that the mere stipulation that the ship 
shall employ charterer's stevedore without 
more can have any such effect, as the duty 
of stowing the goods is still devolved on the 
master as the agent of the owner, and the 
stevedore, though nominated by the charterer, 
is under the control, and subject to the direc- 
tions of the master or of the owner if he sees 
fit to perform that service. Authorities, how- 
ever, are referred to which, it is* insisted, es- 
tablish a different rule, and it remains to give 
them a brief examination. Blaikie v. Stem- 
bridge, 6 0. B. (N. S.) 899, 911; Sack v. Ford, 
13 C. B. (N. S.) 99; Anglo-African Co. v. 
Lamzed, L. R. 1 G. P. 229; Sandeman v. 
Scurr, L. R. 2 Q. B. 94. 

Proper attention to the facts of the first 
case cited will enable any one to see that it 
does not control the case before the court, 
although the charter-party contained the stip- 
ulation that the "stevedore for outward cargo 
to be appointed by charterer, but to be paid 
by, and act under captain's orders." Standing 
alone, and without any reference to the facts 
of the case, that stipulation would seem to 
be somewhat analogous to the one under con- 
sideration, but the charter-party also contained 
a stipulation as follows: "Cargoes to be 
brought to, and taken from alongside at mer- 
chant's risk and expense, which the said char- 
terer binds himself to ship," etc. Plaintiffs' 
agent arranged with the broker of the charter- 
er for the freight and carriage of certain sug- 
ar-pans, and sent them alongside without the 
knowledge of the master and when he was 
not on board, and before the crew were 
shipped. Having procured the charter-party, 
the charterers put up the ship as a general 
ship, and appointed a stevedore for the out- 
ward voyage, and the stevedore and his men 
went on board for the purpose of stowing 
the cargo. No contract was made with the 
master in respect to the goods, and it sub- 
stantially appears that he. did not know that 
the sugar-pans were to be shipped. They 
were sent alongside by the shippers, and while 
the stevedore and his men were hoisting them 
on board, two of them were by their negli- 
gence damaged, and the shippers sued the mas- 
ter for a breach of the contract of affreight- 
ment. Judgment in the common pleas was 
rendered for the defendant upon the ground 
that no contract had been made with the mas- 
ter, and that no wrong had been done by the 
master and crew. Appeal was taken to the 
exchequer chamber, where the judgment was 
affirmed upon the same ground, the chief ba- 
ron remarking that the master is not liable 
except in the case of a contract with him or 
some act done by him or the crew for which 



he is responsible, adding that there was not 
in that case any contract made by the master, 
nor any act done by him or the crew which 
led to the damage. 

No extended remarks in regard to the sec- 
ond case referred to are necessary, as the 
court held that there was nothing in the char- 
ter-party to exonerate the owner from respon- 
sibility for negligent and improper stowage 
by the stevedores employed by the charterer 
under the special stipulation in the charter- 
party. Where the stipulation in the charter- 
party was that "the charterer's stevedore was 
to be employed by the ship," and the char- 
terer neglected to make any appointment, the 
common pleas held, in the third case cited, 
that proof of such failure was no answer to 
an action against the ship-owners for not load- 
ing a full cargo, the chief justice remarking 
that what the defence assumed was a fallacy; 
that the stipulation did not require the char- 
terers as a condition precedent to appoint a 
stevedore; that it was introduced for ihe pur- 
pose of giving them an option; that if they 
chose to exercise the option, it would be the 
master's duty to employ and pay the steve- 
dore so appointed; that if they did not, the 
master was still bound to take on board as 
much cargo as the ship could reasonably 
carry. 

No support to the views of the libellants in 
this case can be found in the remaining case 
cited in their favor, as the court say in that 
case that they attach no weight to the fact 
that the stevedores by whom the cargo was 
loaded were appointed by the charterer's 
agents, and they held that as the charter 
did not amount to a demise of the ship, and 
the owners remained in possession of the same, 
the shipper was entitled to look to the owners 
as responsible for the safe carriage of the 
goods, inasmuch as they had delivered the 
merchandise to be carried in the ship in igno- 
rance that she was chartered, and had dealt 
with the master as clothed with the ordinary 
authority of a master appointed by the own- 
ers. Whether the general owner retains the 
possession and command of the ship, or the 
control and navigation of the same passes to 
the charterer, the shipper under an ordinary 
bill of lading may have his remedy against 
the ship, but whether the general owner or 
the charterer is liable depends upon the terms 
of the charter-party. Where it operates as a 
demise of the ship itself the charterer becomes 
liable as the owner for the voyage; but if it 
is simply a contract of affreightment, as in 
this case, the general owner is liable for every 
damage chargeable to a carrier, unless by spe- 
cial contract the shipper of the cargo was to 
load and stow the goods. Sandeman v. Scurr, 
L. R. 2 Q. B. 96. Such liability is an incident 
of ownership, and is chargeable to the general 
owner unless it appears by express stipula- 
tions that the obligation has been assumed 
by the charterer as special owner for the 
voyage. Colvin v. Newberry, 6 Bligh. [N. S.] 
187. Reference is also made by the libellants 
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to the ease of The Miletus [Case No. 9,545], 
but as the reporter does not give either the 
stipulation of the charter-party or the facts 
and circumstances attending the loading and 
stowing of the cargo, it is not possible to re- 
gard it as controlling the question before the 
court. Authority to appoint a head stevedore 
was granted to the charterer in another case 
not referred to by either party. The Helene, 
Brown. & L. 415. Comment upon that ease 
is unnecessary, as the charter-party provided 
that the cargo should be received and stowed 
by the master, "the charterers being allowed 
to appoint a head stevedore at the expense 
and under the inspection and responsibility of 
the master for proper stowage." It was sug- 
gested, at the argument of the case, that the 
master could not be liable for bad stowage, 
as the charterers appointed a head stevedore; 
but the court held that the stowage was un- 
der the inspection and responsibility of the 
master by the terms of the contract. Stowage 
in the case before the court was made under 
the inspection of the acting master and part- 
owner of the ship, without the knowledge of 
the charterers or the slightest control or inter- 
ference on their part, and the court is of the 
opinion that the owners assumed every re- 
sponsibility which belongs to a carrier by 
water for hire. 

Suppose, however, that the rule is otherwise, 
and that the owners of the ship were not re- 
sponsible for the acts of the clerk and steve- 
dore at the port where the goods were shipped, 
still the court is of the opinion that the re- 
spondents must prevail, as the libellants fail 
to show that any of the damages sustained by 
the shippers were occasioned by any act of the 
clerk or by bad stowage. They do not pretend 
that the charterers were responsible for the 
safe custody, due transport, or right delivery 
of the goods, except so far as the acts of the 
clerk and stevedore form a part of that ob- 
ligation. Undoubtedly some of the goods were 
injured or lost, and the district court at the 
hearing on the merits assumed that the in- 
juries or losses, or some part of them, were 
occasioned by the acts of the clerk and steve- 
dore at the port of loading. His conclusion 
was, therefore, that the libellants were en- 
titled to a decree, as he held that the char- 
terers were responsible for all such damages, 
and, consequently, that they were liable to 
that extent for the unpaid balance of the 
charter-money. Governed by those views he 
entered a decree for the libellants, and sent 
the causfe to an cssessor to report the amount; 
but the assessor reported that no part of the 
damage is proved to have been caused by bad 
stowage, or by the fault of the clerk at the 
port of loading. Before the cause was sent 
to an assessor, the district court decided that 
the ship-owners were liable for all the sums 
paid to the shippers except for the amount, 
if any, paid for bad stowage and the fault of 
the clerk. Objections were made by the libel- 
lants to the report of the assessor, but the 
court after hearing the parties accepted the 



report and dismissed the libel. No exceptions 
were taken to the report of the assessor, and 
the evidence exhibited in the record shows- 
beyond a doubt that the conclusion of the- 
assessor was correct Comment upon the 
occurrences at the port of discharge is quite- 
unnecessary, as the agreed statement shows 
that the ship was discharged by a stevedore- 
employed by the master without any refer- 
ence to the charterers. Regarded, therefore, 
in either light, the libel is not sustained by 
the libellants, and the decree of the district- 
court must be affirmed with costs. 
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The RICHMOND. 
[29 Hunt, Mer. Mag. (1853) i 77.] 

Libel by Master fob Wages— Sale of Vessel — 
Presumptions. 
[1. Where, after the sale of a vessel, a libel' 
was filed to recover for services as master and 
mate during several years preceding the sale, 
held, that the presumption was that the wages 
had been paid from the freight money earned 
on the several voyages in which the services- 
were rendered.] 

[2. Libelant as agent o£ his father, induced 
the claimants to advance money to build a brig,, 
the same to be repaid from her earnings. Li- 
belant acted as master of the brig during sev- 
eral voyages, and afterwards as inate. The- 
advances were not repaid, and the vessel be- 
came the property of the claimants by bills of 
sale, first of a part interest, and finally of the- 
remainder. At the time of the sale, the claim- 
ants had no knowledge of any claim by libelant 
for wages, and he gave no notice thereof. Held r 
that he was estopped, and could not maintain 
his libel to recover wages.] 

The libelant [Robert J. McKenzie] brings 
this suit to recover of the respondent as 
owner of the brig Richmond, five months* 
wages as master, to wit: 

iTrom November 4th, 1847, to April 
4th, 1848, at the rate of §50 per 
month §260 00> 

Less cash 87 00 

Balance §167 00- 

Wages as mate of the same brig at 
§30 per month, from April 4th, 1848, 
to November 14th, 1849, 19 months 

and 10 days 580 00> 

Wages as mate of the same brig from 
May 27th, 1850, to January 28th, 

1853, 8 months, at §30 240 0» 

Wages as mate of the same brig from 
- January 28th, 1851, to April 9th, 
1851, at §35 per month, 2 months 
and 12 days 83 94 

Total §903 94 

Deduct the credit , 60 75- 

This is the amount of the claim, 
and interest to be added §843 19- 

i [This case was first published in July, 1853, 
but no information can be obtained as to the 
court, or district, or the judge by whom the de- 
cision was rendered.] 
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Means & Clark, of Boston, owners of the 
"brig Richmond, come in and defend the 
claim, and they admit, in their answer that 
the libelant hath demanded of them' pay- 
ment of this claim, as alleged in the libel, 
and that payment was refused, but the re- 
spondents deny all knowledge of the services 
charged against their brig; and they al- 
lege, if services were performed as master or 
mate, that the same were rendered on the 
personal credit of William McKenzie, the 
former owner of the brig, and father of the 
libelant, and tbat no credit whatever was, 
by the libelant, ever given to the brig, and 
that no services were, by the libelant, per- 
formed for the brig or on her account. It is 
further alleged in the answer, that William 
McKenzie, of the state of Maine, while build- 
ing this brig, received advancements in mon- 
ey to enable him to build said brig, and said 
advancements were made, at the request and 
with the knowledge of this libelant, to his 
father, William McKenzie, and that, on ac- 
count of such advancements to William Mc- 
Kenzie, he did, in the month of September, 
1847, execute and deliver to Means & Clark a 
bill of sale of half of the said brig, and after- 
wards, to wit, on the 13th of May, 1850, said 
William McKenzie executed and delivered to 
Means & Clark a bill of sale of the other half 
of said brig, all of which was then well 
known to this libelant 

B5T THE COURT. The proof in the case, 
to sustain the libel, comes from the father 
of the libelant, William McKenzie, whose 
deposition has been read in evidence, and 
this deposition, uncontradicted and unex- 
plained, goes far to sustain the allegations in 
the libel, and indeed supports it at all points. 
But the court cannot overlook the circumstan- 
ces and proofs which counteract the influence 
of that testimony. These circumstances and 
proofs satisfy the court that the demand set 
up in the libel is an unjust demand. The 
legal presumption is that the wages have 
been paid by the freight money earned on 
the several voyages performed by the brig. 
It is an equitable presumption, also, that the 
wages are not due. The libelant was agent 
of the father, who proeurea the advance- 
ments to be made to him by Means & Clark 
to build the brig, and there has been satis- 
factory proof in the case that the earnings 
of the brig were to be paid over to Means 
& Clark, in the reduction of these advance- 
ments. This has not been done. The libel- 
ant was privy to that arrangement, and be- 
ing master or mate of the brig, and con- 
stantly engaged in all matters with regard to 
the brig, with his father, it is fair to pre- 
sume that this libelant was performing his 
services for the father to carry out the stipu- 
lations and understandings of the parties, 
that the earnings of the brig should be ap- 
plied to reduce the debt of- Means & Clark. 
This idea is strongly confirmed by the fact 
that, when each bill of sale was executed by 



William McKenzie to Means & Clark, that 
no mention was made by this libelant that he 
held a claim on the vessel. It is a general 
principle, founded on law and equity, recog- 
nized by all courts, that when a person 
stands by and witnesses the transfer of prop- 
erty from one man to another, and withholds 
all information of a claim of his own, he 
loses his right to the property thus transfer- 
red. He is bound, in such a case, to give no- 
tice of his claim, that the purchaser may not 
be deceived by his silence. In the present 
case, the libelant is the agent to procure the 
■respondents to advance their money to his 
father on the credit of the brig; he under- 
takes, with his father, to aid in paying off 
this money, and then he stands by and sees 
the father transfer the brig to Means & 
Clark, without intimating any claim in his 
own bebalf, and they take the brig as se- 
curity for their debt 

It is too late for the libelant to set up a 
prior right to that which he has himself 
aided, and, as may be truly said, has been 
the principal instrument in placing on the 
brig, while he has permitted his own claim 
to lie dormant until the vessel passes into 
the hands of an innocent purchaser without 
notice. The father and son have so demeaned 
themselves, in regard to the claimants' rights, 
that it would be a fraud now to seek to di- 
vest the claimants of their title to the vessel. 
The libel must be dismissed, with costs. 



Case K"o. 11,796. 

The RICHMOND. 

II Biss. 49J i 

District Court, N. D. Illinois. April, 1854. 

Shipping — Delivery op Goods — Usage — Duty oh 
Refusal to Receive — Subsequent Liability. 

1. Long established, uniform, and well-known 
usage as to the mode of delivery by a common 
carrier, may be said to enter into the contract 
between the parties, and become the measure of 
their rights and liabilities. 

[Cited in The Tybee, Case No. 14,304.] 
[Cited in brief in Collender v. Dinsmore, 55 
N. Y. 204J 

2. The usage being established that in the 
case of a consignment of goods to a particular 
person, the owner or shipper could not require 
the carrier to deliver the goods in different par- 
cels, an offer by the carrier to deliver all the 
goods, within a reasonable time and in proper 
business hours, at whatever place the owner or 
shipper might direct discharges the carrier 
from his extraordinary liability. 

3. If the consignee then refuses to receive the 
goods, the carrier can take charge of them him- 
self, or store them with some proper person, and 
he then becomes an ordinary bailee, and is re- 
quired to use only ordinary care and diligence. 
There is a well known distinction between the 
liability of a common carrier, as such, and his 
liability after he has divested himself of that 
character. 

4. The carrier, having made a proper offer to 
deliver the goods, which was refused, and hav- 

i [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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ing then stored them in a warehouse which the 
next morning was burned, is not liable. 

5. Where, after a proper offer to deliver, and 
a demand by the consignee that the goods should 
be delivered at different places, they were final- 
ly all landed together, the consignee insisting 
that the carrier should pay the drayage cm the 
part which he wanted elsewhere, it seems that 
this was a delivery and acceptance, and the con- 
troversy was only as to payment of the drayage. 

In admiralty. The libel in this case al- 
leges that the libellant made a contract of 
affreightment -with the captain of the schoon- 
er, by which the latter agreed, in August, 
1831, to transport sis tierces and one hun- 
dred and twelve hogsheads of sugar belong- 
ing to the libellant, of the value of eight 
thousand three hundred and thirty-nine dol- 
lars, from Buffalo to Chicago, and to deliver 
the same in good order to the libellant, dan- 
* gers of navigation excepted; that the vessel 
did not deliver the sugar according to con- 
tract to the libellant at Chicago, but on the 
contrary, against the consent, request, and 
remonstrances of the libellant, landed fifty' 
hogsheads of the sugar at the dock of E. H. 
Haddock, in Chicago, and that shortly after the 
warehouse connected with the dock was burn- 
ed down,and the fifty hogsheads of sugarwere 
thereby totally destroyed. The answer of the 
claimant admits the contract, but insists that 
the sugar was all delivered to the libellant at 
the wharf of E. H. Haddock, with his as- 
sent. It admits the warehouse was consum- 
ed, by which the sugar was destroyed, but 
declares that the fire was not the result of 
negligence on the part of any one. The an- 
swer further states that the captain of the 
vessel offered and was ready to deliver the 
sugar to the libellant at any place he might 
designate; that he requested the captain to 
deliver all the sugar, except about twenty 
casks, at the warehouse of A. T. Spencer & 
Co.; that after the vessel was ready to de- 
liver the sugar at that warehouse, the libel- 
lant directed the sugar to be delivered at the 
dock of B. H. Haddoek, and it was accord- 
ingly so delivered and received by the libel- 
lant; that the captain offered to deliver the 
entire consignment at any place the shipper 
might direct, but refused to divide it and 
deliver part at one place and part at an- 
other; that by universal and general cus* 
torn the carrier could not be required to 
discharge a part of one consignment of 
goods, made to the same person, at differ- 
ent places in port 

The evidence shows that the vessel arrived 
in the port of Chicago on the 22d of August, 
1851, and that the sugar was landed at the 
wharf of E. H. Haddock the next day, and 
that by nine o'clock on the evening of the 
23d the sugar was all stored in the ware^ 
house of Mi*. Haddock, except a few casks 
(not the subject of controversy in this ease), 
which were moved by the libellant to his 
own warehouse while the vessel was un- 
loading. On the morning of the 24th of Au- 
gust the warehouse was destroyed by fire 
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and the sugar lost The warehouse was con- 
nected with the wharf. At the date of the 
shipment and the delivery of the sugar at 
Chicago, the libellant occupied a warehouse 
on the wharf, on the margin of the river. 
No bill of lading* was ever signed. 

Grant Goodrich, for libellant 
H. F. Waite, for respondent 

DRUHHOND, District Judge. In the case 
of foreign vessels arriving in this country, 
it has been held that it is not necessary for 
the carrier- to deliver the property shipped 
to the consignee personally, but to deliver it 
at the usual wharf* or at any proper place 
of landing, with reasonable notice to- the con- 
signee, will be sufficient. It is considered in 
such cases that the undertaking of the car- 
rier is simply to convey from port to port. 
But this rule has been thought not to apply 
to the delivery in the coasting and internal 
trade of the country, but that in the ab- 
sence of a special contract or well known 
usage to the contrary, the carrier is obliged 
to make an actual delivery. It has, however, 
been decided by some respectable courts that 
in the coasting trade it is sufficient to land 
the goods at any wharf or place generally 
used for that purpose, and give notice to the 
consignee, and that the carrier is not re-, 
quired to take them where the shipper may 
direct It is certain, however, there are many 
cases in England and in this country which 
make a distinction between the foreign and 
inland trade, and which have adopted a 
much more stringent rule as to the delivery 
of goods by the carrier in the latter trade. 
Without examining how far there may be 
any sound reason for this distinction on prin- 
ciple, there can be no doubt that the usage 
or custom of a particular place or ,partieu- 
lar trade may, to some extent at least, recon- 
cile the eases, because that is always an im- 
portant element in determining whether the 
carrier has discharged his duty in the deliv- 
ery of the property. Long established, uni- 
form, and well known usage, as to the mode 
of delivery, may be said to enter into the 
contract between the parties, and becomes 
the measure of tfteir rights and liabilities. 
Hence, different rules have sprung up, which 
the dourts have sanctioned, between differ- 
ent kinds of carriage. Carriers by land are 
usually required to deliver the property to 
the owner personally or where he may di- 
rect. One class of carriers by land— railroads 
—do not generally send the property away 
from their depots. Carriers by water are 
not always required to make a personal de- 
livery. The evidence clearly establishes this 
usage on the Lakes and in the port of Chi- 
cago. Where there is a consignment of goods 
to a particular person, the owner or shipper 
cannot require the carrier to deliver the 
goods in different parcels— in other words, 
the carrier may insist upon delivering the 
whole consignment at one place. This seems 
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to me to be a reasonable and proper usage, 
■and one which the court ought to sustain. 
The testimony shows that in fact consign- 
ments have sometimes been divided by car- 
riers, but most of these exceptional cases 
have stood upon some peculiar circumstan- 
ces, and in all of them it appears to have 
been optional with the carrier. These can- 
not be said to affect the general custom. 
Whenever the shipper makes a special con- 
tract with the carrier as to the delivery of 
the goods, such contract would render the 
custom inoperative. In the absence of a spe- 
cial contract, I think it would require the 
■clearest and most satisfactory proof of a 
well established and well known custom to 
•divide consignments, to warrant the court in 
holding that it was the duty of the carrier 
to make such division on the claim of the 
shipper. It seems to me that if the carrier 
delivers or offers to deliver the goods to the 
■consignee at one place, that is in law a good 
■delivery, and discharges the carrier as car- 
rier. There having been no bill of lading in 
this case, the rights and liabilities of the 
parties must depend upon the general prin- 
ciples of law applicable to such case. 

It is not necessary to determine in this 
•case whether a delivery at the usual wharf 
of the carrier (the libellant having one of 
his own), with notice thereof, is sufficient 
even in case of a usage to that effect, be- 
cause the carrier here declares that he was 
ready to deliver the sugar at any place point- 
ed out by the shipper, and that in fact the 
delivery was at the wharf of Mr. Haddock, 
with the consent of the shipper. 

There is a well known distinction between 
the liability of a common carrier, acting as 
such, and his liability after he has divested 
himself of that character, though he may still 
have the custody of the property. In the 
latter instance, he is only held to the ex- 
orcise of ordinary care and diligence. If the 
sugar were in the custody of the party actu- 
ally or constructively, as a common carrier, 
he would, upon well settled principles, be 
liable for the loss in this case, though pro- 
duced by an accidental fire. The question to 
be determined, then, is whether the con- 
nection of the owner of the. vessel as a com- 
mon earner of the property had ceased, or 
was there a delivery of the sugar to the li- 
bellant 

The libellant paid the freight to the car- 
rier, but as the payment was made on the 
22d of August, while the sugar was yet in 
the vessel, and it was made before it was 
due, and was so understood by both parties, 
it cannot influence the question. Let us now 
ascertain what are the facts touching the 
delivery, as established by the evidence. 

A witness in the employ of Mr. Dunham 
states that he was in the office of the libel- 
lant when the captain of the schooner came 
to ask where the sugar was to be delivered. 
The libellant said he wanted a part of the 
sugar— forty or fifty hogsheads— delivered at 



a storeroom on the river, adjoining his own 
warehouse. The remainder he wished to be 
delivered at a -warehouse below, Spencer's, 
he thinks. The witness does not recollect 
that the captain made any reply or any ob- 
jection. Another witness, who was in the 
employ of the libellant, declares that the li- 
bellant told him to go and say to the cap- 
tain that he must deliver fifty or sixty hogs- 
heads at his own dock. An officer of tho 
.schooner, whether captain or mate the wit- 
ness did not know, refused to do it The 
witness returned to the- libellant, and the lat- • 
ter sent him back to forbid the captain to 
land the fifty or sixty hogsheads of sugar 
at Mr. Haddock's wharf, and to request him 
to bring them to his own dock. This the 
officer declined to do. 

The captain testifies that he went to the 
libellant to ascertain where the sugar was to 
be landed. He said he would have it land- 
ed at Mr. Spencer's, with the exception of 
twenty or twenty-five hogsheads, which he 
wanted at his own dock. The captain re- 
plied that he would land the sugar at any one 
dock, but he would not deliver it round iu 
different parcels. At this time the schooner 
was in the river abreast of the libellant's dock, 
and the captain said to him that if he want- 
ed all the sugar delivered there, he was ready 
to deliver it The libellant told the captain 
"to haul down to Spencer's, and he would 
see," and that the vessel would have to pay 
the drayage. After the schooner hauled 
down to Mr. Spencer's dock, it was ascer- 
tained that there was ho room in his ware- 
house. The captain returned with the in- 
formation to the libellant, who directed him 
to unload at the wharf of Mr. Haddock. This 
occurred on the morning of the day the su- 
gar was landed. The captain had various in- 
terviews with the libellant and in them all 
the latter objected to the unloading of the 
whole sugar at Haddock's, and insisted the 
vessel would have to pay the drayage on 
what he wanted at his own warehouse. There 
are several witnesses who confirm the cap- 
tain's statement as to some facts touching 
the delivery. For instance, the libellant told 
different persons that he should require the 
vessel to pay the drayage on that part of the 
sugar which he wished landed at his ware- 
house, if it was unloaded at the warehouse of 
Mr. Haddock. Various reasons were given 
by the witnesses why the consignment could 
not be divided, but it is not necessary to ad- 
vert to them. Mr. Dyer testifies that he was 
in Mr. Haddock's office when the libellant 
came in and requested Mr. Haddock to store 
some sugar for him. He thinks the quantity 
named was one hundred hogsheads or more— 
his impression is one hundred and twelve. 
The libellant left the office to ascertain where 
the sugar was to be stored. Mr. Haddock 
states he does not recollect the number of 
hogsheads which the libellant wished stored. 
While the vessel was unloading, a few of the 
casks burst open, and the libellant removed 
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the sugar which they contained to his own 
warehouse. There are a great many other 
details given by the witnesses connected, 
with the delivery, but the foregoing may be 
said to be the pith of the testimony on that 
point, and I think there is great reason for 
saying that these facts make out a delivery 
■of the goods at Mr. Haddock's dock, with 
the assent of the libellant; that notwith- 
standing he in -words objected to landing a 
part of the sugar there, yet by his acts and 
■conduct he acquiesced and accepted the 
whole; and that the controversy between the 
parties was narrowed down to a question as 
to who should pay for the drayage of the part 
the libellant desired to be delivered at his 
•own wharf. 

But I do not consider it necessary to place 
the decision exclusively on this ground. I 
go further and hold, if the libellant had nev- 
er acquiesced in the delivery at Mr. Had- 
dock's, the party would nevertheless have 
been discharged from his responsibility as 
a common carrier. If the captain offered, 
within a reasonable time and in proper hours 
of business, to deliver all the sugar at- the 
libellant's dock, or wherever else he should 
direct— and this fact cannot be successfully 
controverted under the evidence— and the 
latter declined to receive it all there, or did 
not designate the place where it all was to 
be landed, then the carrier, in the absence of 
any uniform or well known usage to the con- 
trary, upon landing the sugar at some suit- 
able place, and giving notice to the con- 
signee, was discharged from his extraor- 
dinary liability. In such case, if the con- 
signee refuse to receive the property, the car- 
rier can take charge of it himself, or store it 
with some proper person, and in either event 
the party becomes an ordinary bailee for the 
•consignee or owner of the property, and is 
required to use only ordinary care and dili- 
gence concerning it— such care and diligence 
as a prudent man exercises over his own 
property. 

If, then, the libellant had done and said 
nothing to manifest an acquiescence in the 
delivery at the wharf of Mr. Haddock, but 
had resisted it to the utmost, and, in fact, 
had declined to receive the goods, still the 
■captain, having made an offer, under rea- 
sonable circumstances, to deliver them ac- 
-cording to the direction of the shipper, and 
that offer being declined or not accepted, and 
the property actually delivered to a proper 
person, in a proper place, in no aspect can 
it be considered in the custody of the party 
as a common carrier. If the sugar was not 
in the possession of the libellant or his 
agent, it was in the, possession, actually or 
constructively, of the carrier as a common 
bailee, and he was responsible only for the 
exercise of ordinary care; and it being con- 



ceded the fire was accidental in this case, the 
carrier is consequently not liable for the loss 
of the sugar or any part of it. 
The libel must be dismissed, with costs. 

NOTE. When a custom is so proved as to 
leave no doubt of its existence, it becomes a 
part of the law, and the court will so declare 
it, without requiring it to be again proved. 
Consequa v. Willings [Case No. 3.128J. The 
local usage of a particular foreign port will 
govern as to the time of delivery under a bill 
of lading. Higgins v. United States Mail 
Steamship Co. [Id. 6,469]; Broadwell v. But- 
ler [Id. 1,910]. As to effect of custom and how 
established, see further 1 Bouv. Law Diet. p. 
417. If consignee is not present to receive 
goods, they should be properly stored by the 
carrier. If stored in warehouse owned by car- 
rier, his liability as common carrier ceases, and 
that of warehouseman commences. Chicago & 
A. R. Co. v. Scott, 42 111. 132. Under a bill of 
lading from a foreign port, the carrier is not 
bound to unlade at a place selected by the con- 
signee. Vose v. Allen [Case No. 17,006]. He 
must unlade at a place which is good, safe, and 
proper, and a delivery there, with notice to the 
consignee, is sufficient. Id. 

A carrier by water has a right to deliver the 
goods upon a wharf, at a proper hour, on a 
secular day, first giving due and reasonable 
notice to the consignee. Fisk v. Newton, 1 
Denio, 45; Richardson v. Goddard, 23 How. 
[64 U. S.] 28; The Peytona [Case No. 11,058]; 
Howe v. The Lexington [Id. 6,767al; Blossom 
v. Smith [Id. 1,565]; The Eddy, 5 Wall. [72 U. 
S.] 181. Redmond v. Liverpool, etc., Steamship 
Co., 56 Barb. 320. Contra, The Ville de Paris 
[Case No. 16,942]. See, also, Kennedy v. 
Dodge [Case No. 7,7011; Price v. Powell, 3 
Comst. [3 N. Y.] 322; Salmon Falls Manuf 'g 
Co. v. The Tangier [Case No. 12,266]. and cas- 
es there cited by court and counsel. Where the 
goods are not accepted by the consignee or own- 
er, the carrier discharges himself from liability 
on his contract of affreightment by storing them 
in a place of safety, and notifying the owner 
or consignee that they are so stored. The Ed- " 
dy, 5 Wall. [72 U. S.] 481. When the articles 
to be transported have arrived at their destina- 
tion, and have been received and stored in a 
warehouse, which is owned by the carrier or by 
some other party, the duty of the carrier is 
terminated. If the goods are stored in a build- 
ing owned by the carrier, the liability changes 
to that of warehouseman. Porter v. Chicago , 
& R. I. R. Co., 20 111. 407; Western Transp. 
Co. v. Newhall, 24 111. 466. 

For a particular discussion of the termination 
of a carrier's risk, see Story, Bailm. § 538, and 
sequitur. The Mary Washington [Case No. 
9,229]. Responsibility of carrier on Ohio riv- 
er does not cease with landing upon the wharf 
and notice to consignee. Hemphill v. Cheqie, 
6 Watts & S. 62. For an extended discus- 
sion of the rights and duties of carrier and 
consignee, and particularly as to delivery, see 
Brittan v. Barnaby, 21 How. [62 U. S.] 527. 

To constitute a good delivery upon a wharf, 
there must be reasonable notice to the con- 
signee that the goods will be so unladen. A 
knowledge casually acquired by the consignee 
that the vessel has arrived and will discharge 
at a certain wharf will not dispense with no- 
tice. The Middlesex [Case No. 9,533]. Under 
an ordinary bill of lading, delivery on a wharf 
is sufficient, provided due notice be given to the 
consignee, and the different consignments are 
properly separated and open to inspection, and 
a fair opportunity is afforded the consignee to 
remove the goods. The Santee [Id. 12,328]. 
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Circuit Court, S. D. New York. Sept. 9, 1857. 

Shipping — Sale of What,otg Cargo Br Master 
— Salvage — Soit fob Adjustment. 

On a libel for the adjustment of salvage, filed 
by the former owners of the cargo of a whaling 
vessel, which cargo, oir the wrecking of the ves- 
sel at Behring's Straits, had been attempted to 
be sold by her master to the claimants, who 
brought it to New York and in whose possession 
it continued, this court, in awarding to the libel- 
ants the proceeds of the sale of the cargo by 
the claimants, after deducting salvage and 
freight, also allowed to them interest, from the 
date of such sale, on the amount awarded to 
them. 

[Appeal from the district court of the Unit- 
ed States for the Southern district Of New 
York.] 

This was a libel filed in the district court 
against the cargo of the whaling ship Rich- 
mond, for the adjustment of salvage. The 
vessel was cast away near Behring's Straits, 
and her .cargo of whalebone and oil was 
there attempted to be sold by her master 
to parties who brought it to New Ybrk. The 
former owners of the cargo filed the libeL 
claiming that the sale by the master was 
void, and that the property was still theirs, 
and that the parties claiming under the sale 
were entitled only to salvage. The district 
court upheld the sale and dismissed the 
libel. [Case No. 7,491.] The libellants ap- 
pealed to this court, which declared the sale 
invalid, and reversed the decree of the dis- 
trict court, and awarded to the libellants 
the proceeds of the sale of the cargo hj the 
claimants, after deducting one-half of it as 
salvage, with interest from the date of such 
sale, on the amount of the recovery. [Case 
unreported.] On an appeal to the supreme 
court (Post v. Jones, 19 How. [60 U. S.] 150), 
that court decided that, in addition to the 
salvage allowed to the claimants by the cir- 
cuit court, there must be deducted from the 
proceeds of the cargo, the freight on it from 
the Sandwich Islands' to New York. The 
mandate of the supreme court directed that 
the decree of the eircuit court be reversed, 
and the cause remanded, with directions to 
have the amount due to each party adjusted 
according to the principles stated in the 
opinion of that court. That opinion was 
silent on the question of interest. On the 
coming down of the mandate, this court re- 
ferred it to a commissioner to ascertain the 
amount due to the parties. His report al- 
lowed to the libellants interest, from the 
date of the sale by tire claimants, on the 
amount awarded to them. To this allow- 
ance of interest the claimants now excepted. 

Daniel Lord, for libellants. 
Charles O' Conor, for claimants. 
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THE COURT overruled the exception and 
confirmed the report. 




i [Reported by Hon. Samuel Blatehford, Dis- 
trict Judge, and here reprinted by permission.] 



Case Mb. 11,798. 

In re RICHMOND et aL 

[18 N. B. R. 362.] i 

District Court, S. D. New York. Oct. 28, 
1S78. 

Bankruptcy — Composition Meeting— Creditors 
Present — Votes. 
A creditor who has appeared at any session 
of the first meeting in composition and taken 
part in its proceedings, but is not present when 
the vote is taken, is to be counted as voting 
against the resolution, unless he has clearly in- 
dicated his purpose to withdraw, and not to be 
counted. 

[This was a motion to confirm a composi- 
tion by Archibald M. Richmond and H. Mur- 
ray Richmond, bankrupts.] 

George E. King and Herbert T. Ketcham, 
for alleged bankrupts and for assenting cred- 
itors. 

Melville H. Regensburger, for opposing 
creditors. 

CHOATE, District Judge. This is a mo- 
tion to confirm a composition. It appears 
from the report of the register that the first 
meeting was adjourned from time to time for 
the examination of the debtors and for other 
purposes. At the first session two creditors 
appeared and filed proofs of their claims. 
The report shows that their appearance was 
as creditors summoned by the notice, and 
with a present design of being considered as 
present at and participating in the meeting. 
They were not actually present nor repre- 
sented by proxy at the last session of the first 
meeting, when the vote was taken on the 
resolutions accepting the proposed composi- 
tion. The resolutions were reported by the 
register as -adopted by the vote of the req- 
uisite three-fourths in value of the creditors 
assembled, although, if the claims of these 
two creditors had been computed in the sum 
total of the claims of the creditors assem- 
bled, there would not have been the requi- 
site three-fourths. These creditors appeared 
at the second meeting, and took this objection 
to the regularity of the proceedings because 
their claims were not counted. The question 
is whether they should have been considered 
as present at the first meeting for the pur- 
pose of computing the amount of the claims, 
three-quarters of which in value were req- 
uisite to the adoption of the composition. 
I think it is clear that they should have been 
considered as present, and their claims com- 
puted in the sum total of the claims of the 
creditors present at the meeting. The stat- 
ute provides: "And such resolution shall, to 

i [Reprinted by permission.] 
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be operative, have been passed by a majority 
in number, and three-fourths in value of the 
creditors of the debtors as assembled at such 
meeting, either in person or by prosy," etc. 
The learned counsel for the debtors insist 
that the word "assembled" requires that the 
creditors should be actually present in person 
or by prosy at the very time the vote is 
taken, but I think this construction would 
be too narrow and literal of a statute which 
must be construed with reference to the sub- 
ject-matter and the peculiar nature of the 
proceeding to which it relates. The statute 
contemplates and provides for proceedings at 
this meeting of creditors which often pro- 
tract it to a great length, and render many 
sessions necessary. In practice it is well 
understood that the examination of the debt- 
ors by one or more creditors often runs 
through many sessions, while the general 
purpose of the meeting is finally to aet on a 
single question in which all the creditors 
have a like interest; yet the proceedings at 
the meeting are to a great extent, as they 
are conducted, proceedings between the debt- 
ors and particular creditors. It was not the 
intent of the statute that creditors should be 
obliged to employ counsel to represent them, 
nor was it within the contemplation of the 
statute that they should ordinarily do so. 
They have a right to appear in person. It is 
so expressed in the statute. Now, it would 
to a great extent defeat the beneficial pur- 
poses of the act to oblige every creditor 
who appears to remain through all these pro- 
ceedings. Every creditor may have and does 
have the full benefit of all the investiga- 
tions made at the meeting by every other 
creditor, but each one is there to look out 
for his own interest. He may, if he chooses, 
refuse to join in the composition, whatever 
may be shown at the meeting. The meeting 
is not a meeting of judges, to pass on what 
appears in evidence, but a meeting of cred- 
itors, to vote according to their own views 
of their own interests. I think, therefore, 
that it would be an entirely impracticable 
and unreasonable construction of the act to 
require a creditor who has once appeared at 
the meeting, and thereby clearly indicated 
his purpose to be a participant in its pro- 
ceedings, to remain during all its sittings. 
It cannot be known when the meeting will 
be closed and the vote taken; and I think 
the better view of the statute is that if at 
any session the creditor appears and makes 
proof of his debt as part of the proceedings 
of the meeting, or having at any other time 
made proof of his debt, appears and indi- 
cates his purpose to participate in the meet- 
ing, he is to be deemed constructively pres- 
ent till the end; that he is to be regarded- as 
one of the creditors "assembled" at the meet- 
ing. And this construction does no violence 
to the language of the act. Further support 
is given this view by the fact that the vote 
is not required to be taken by yea and nay. 
All creditors present and not voting must 
20FED.CAS.— 47 



still be counted. It is clear that the requi- 
site majority is three-fourths in value of those 
who assemble at the meeting. A creditor 
who has appeared may perhaps withdraw 
so that he would not be counted, but noth- 
ing short of a clear indication to the register, 
by the creditor, of his purpose to withdraw 
and not be counted should be sufficient for 
this purpose. His mere absence, when those 
creditors who approve the composition are 
called upon to declare such approval, cannot 
be taken as indicating any such purpose, but 
on the contrary, even if he knows that the 
vote is then to be taken, it only indicates 
that he has no desire to vote for the compo- 
sition. Motion denied. 



RICHMOND (BINGHAM v.). See Case No. 
1,415. 

RICHMOND, The (DEXTER v.). See Case 
No. 3,865. 



Case No. 11,799. 

RICHMOND v. DREYFOUS. 

0. Sumn. 131.] * 

Circuit Court, D. Rhode Island. Nov. Term, 
1831. 

Attachment— Inhabitant of District— Garnish- 
ment. 
Under the judiciary act of 1789, c. 20, § II 
[IStat. 78], no foreign attachment can be main- 
tained against the principal defendant, unless he- 
is an inhabitant of the district, where the suit is 
brought, or he is found within it at the time of 
the service of the process. A service upon trus- 
tees or garnishees within the district is not suf- 
ficient to found a judgment against the prin- 
cipal. 

[Cited in Day v. Newark India-Rubber Man- 
uf'g Co., Case No. 3,685; Myers v. Dorr, Id. 
9,988: Schollenberger v. Forty-Five For- 
eign Ins. Cos., Id. 12,475a.] 

This was an action of trover [by Franklin 
Richmond against Simeon Dreyfous], The 
only service of the writ was made by serv- 
ing Hymen A. Hart of Philadelphia, who 
was, at the time of the service, in Newport 
in Rhode Island, and Alfred Pratt and Jo- 
seph A. Carr, both of Providence, with cop- 
ies of the same, according to the supposed: 
provisions of the statute of Rhode Island,, 
regulating foreign attachments, for the pur- 
pose of attaching the property of the prin- 
cipal defendant, Simeon Dreyfous of Phila- 
delphia, in their hands. The affidavit of. 
Hart, duly sworn to, was produced, and the 
other two garnishees were present in court, 
ready to make a like affidavit, if required 
so to do. But the defendant, Dreyfous, in- 
terposed a plea to the jurisdiction of the 
court, setting forth, that at the time of the 
pretended service of the writ, he was a citi- 
zen of another state and district, and not a 
citizen of the state or district of Rhode Is- 
land, nor found within the same; and, there- 
fore, that there was no legal service of the 

i [Reported by Charles Sumner, Esq.] 
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writ, according to the laws of the United 
States. The facts stated in the plea were 
admitted to be true. 

STORY, Circuit Justice. The court are of 
opinion, that the facts stated in the plea, 
although not drawn up with technical pro- 
priety and exactness, constitute substantial- 
ly a good defence in abatement of the suit. 
The judiciary act of 1789 (chapter 20, § 11) 
declares, that "no civil suit shall be brought 
before either of said courts (of the United 
♦States) against an inhabitant of the United 
States, by any original process in any other 
•district than that, whereof he is an inhabit- 
ant, or in which he shall be found at the 
time of serving the writ" The present is a 
writ of foreign attachment or garnishment, 
in which the principal defendant, Dreyfous, 
is admitted to be an inhabitant of Phila- 
delphia, in Pennsylvania; and he was not 
found, nor has any process been served up- 
on him, in the district of Rhode Island; but 
the only service has been on his supposed 
trustees or garnishees. The case, therefore, 
falls direetly within the statute; and as there 
can be no judgment against the principal 
defendant, there can be none against his 
supposed trustees or garnishees. The suit 
must therefore be abated. Judgment ac- 
cordingly. 

■RICHMOND (EVANS v.). See Case No. 4;- 

570. 
RICHMOND (HULL v.). See Case No. 6,861. 

RICHMOND, The (JONES v.). See Cases 

Nos. 7,491 and 7,492. 
RICHMOND (LE FRANC v.). See Case No. 

8,209. 



Case No. 11,800. 

RICHMOND et al. v. NEW BEDFORD COP- 
PER CO. 



[2 Lowell, 315.] * 
District Court, D. Massachusetts. 



1874. 



Parties in Admiralty— Refusal to Join— Joint 
Owneks. 

1. Courts of admiralty, within the limits of 
their jurisdiction, resemble courts of equity in 
their practice and modes of proceeding, but are 
even more free from technical rules. 

rCited in Paterson v. Dakin, 31 Fed. 685; 
L Watts v. Camors, 115 U. S. 361, 6 Sup. Ct. 
94J 

2. If a court of equity would not dismiss a. 
case because some of the joint plaintiffs refused 
to proceed, a court of admiralty would not dis- 
miss a libel under similar circumstances. 

3. It seems thai at law one of two joint con- 
tractors has the right to sue in the name of both, 
subject to the right of the other to be indem- 
nified for costs, and to give a release of the joint 
cause of action. 

4 A similar rule applied in the admiralty, 
where ten out of thirteen owners, having a ma- 



i [Reported by Hon. John Lowell, LL. D., Dis- 
trict Judge, and here reprinted by permission.] 



jority of the shares in a ship, brought a suit in 
the name of all the owners, 

5. Motion by the three unwilling plaintiffs to 
have their names struck out of the libel denied, 
with leave to apply to have the suit stayed un- 
til they were indemnified for costs. 

6. It seems that part owners of a ship cannot 
release a debt due to all the owners, if the debt- 
or knows that the debt is due to all the owners 
as such. 

Libel for damages brought by thirteen per- 
sons [Joshua Richmond and twelve others], 
owners of the bark Lancer, of New Bedford, 
alleging that the defendants had contracted 
to furnish that ship with a suit of bronze 
metal for her repair, and had undertaken that it 
should be fit, suitable, &a, and had furnished 
an article which was put upon the ship, but 
which proved not to be bronze metal, and to 
be unfit, &c. Three of the plaintiffs filed a 
statement that the libel was brought without 
their consent, and that they did not and do 
not participate therein, and asking that their 
names may be stricken therefrom. The de- 
fendants thereupon filed an exception to the 
suit for want of parties. 

G. Marston and C. W. Clifford, for plaintiffs. 

T. M. Stetson, in support of the exceptions. 

LOWELL, District Judge. It is a rule 
founded in justice that a single cause of ac- 
tion, though it accrue jointly to several per- 
sons, ought to be the subject of but one suit, 
and, in whatever mode the object may be at- 
tained, the courts must manage that the con- 
troversy shall be settled once for all. If part 
owners of ships have made a contract with a 
third person, which is joint in its nature, no 
doubt this rule applies to them, and their ac- 
tion on the contract must be joint. Story, 
Partn. § 454. The defendants argue that, at 
common law, any joint contractor may pre- 
vent action on the joint contract by refusing 
to give his consent, and that in this respect 
a court of admiralty will follow the practice 
at law. They admit that in equity a way 
might be found out of the difdculty. 

No authority has been produced for the as- 
sertion that the practice in admiralty is like 
that at common law in this particular, ex- 
cepting some very general remarks made by 
Conkling and Betts, JJ., that the rules of 
admiralty resemble substantially those of oth- 
er courts. This is true; but when courts of 
law and equity differ, the practice of the ad- 
miralty resembles much more nearly that of 
the latter. This is explained in part by the 
fact that both have borrowed more freely and 
for a longer time from the civil law; but, 
however explained, it is certain that their 
systems of pleading differ essentially from 
those of the common law. This is even more 
true of the admiralty courts than of those of 
the chancery. The former have not full chan- 
cery powers, and they deal with a limited 
class of subjects; but all their processes and 
modes, both of practice and decision, are eq- 
uitable. Many remarks of eminent jurists 
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■sustain this statement Thus, Mr. Justice 
Story: "No proceedings can be more unlike 
than those in the common law and in admi- 
ralty." The Adeline, 9 Cranch [13 U. S.] 284, 
"They are not governed by the strict rules of 
the common law, but act upon enlarged prin- 
■ciples of equity." The Virgin, 8 Pet. [33 TJ. 
S.] 550, and he made many other similar ob- 
servations in other cases. So Lord Stowell: 
"This court certainly does not claim the char- 
acter of a court of general equity; but it is 
bound by its commission and constitution to 
•determine the cases committed to its cogni- 
zance, on equitable principles and according 
to the rules of natural justice." The Juliana, 
■2 Dod. 521. "Within the limits of that very 
-extended equity, which this court is in the 
habit of exercising." The Fortitudo, Id. 70. 
Mr. Benedict says that the American admiral- 
ty is freer from technical trammels than ei- 
ther the common or civil law. Ben. Adm. § 
358. It would be easy to multiply quotations 
of a similar purport, but a brief review of 
certain well-known classes of decisions will 
"be of more value than any general remarks, 
even of the most eminent jurists. Courts of 
admiralty have never had a statute of jeof- 
ails, and have never needed one. So far 
have they carried the power to allow amend- 
ments, that it has been laid down by the high- 
est authority that an action can never fail 
for want of proper allegations, if merits clear- 
ly appear in the record. And several cases 
Tiave been sent back from the supreme court, 
with orders to permit amendments and then 
to proceed to a decree. I -am not speaking of 
amendments to introduce new facts, but those 
of either form or substance to conform to evi- 
dence. See The Adeline, 9 Cranch [13 TJ. S.] 
244; The Caroline, 7 Cranch [11 TJ. S.] 496; 
The Anne, Id. 570; The Edward, 1 Wheat 
[14 IT. S.] 261; Newell v. Norton, 3 Wall. [70 
IT. S.] 257. These great powers are derived 
from the very constitution of the court, and 
the immemorial course of its proceedings. So 
it has more than all the powers of a court of 
-equity, in permitting a joinder of actions, as 
where all the seamen, or all the salvors, of a 
vessel, though their rights may be totally dis- 
tinct and several, are permitted, and even re- 
quired, to join in one action. When the law 
did not permit parties to be witnesses, courts 
of equity would authorize plaintiffs to with- 
draw from a suit in order to testify, in some 
cases. Courts of admiralty permitted the tes- 
timony without requiring the withdrawal. So 
in these courts, either party can interrogate 
the other, and not merely the plaintiff the de- 
fendant as in equity. It has always treated 
seamen as equity treats wards, &c, and has 
set aside in their favor contracts, whether 
sealed or not, which were found to be op- 
pressive. Within its sphere it has full and 
■equitable powers to marshal legal and equi- 
table liens on a ship or on any fund lawfully 
in its custody. These examples show the 
freedom from technical rules, and the an- 
alogy to the proceedings in equity, which 



were adverted to by the authors I have cited. 
I understand it to be admitted that the 
plaintiffs, who ask to have their names- 
stricken from the pleadings, own but an in- 
significant fraction of the ship concerning 
which the contract was made; and, if so. 
they ought by all analogy to be subject to 
the vote of the majority in bringing a joint 
action. There is no ground of reason, or of 
general law, apart from a supposed technical 
rule of pleading, which would authorize the 
minority to put a veto on this or any other 
honest proceeding on the part of the other 
owners, and when this is admitted and that 
a court of equity would not stop its course 
for such a motion, the ease seems to be end- 
ed. I am not, however, prepared to admit 
that a court of common law, at the present 
day, would permit the three protesting plain- 
tiffs to go out of court. The cause of action 
must be settled in one suit and there is 
nothing the plaintiffs can lose but costs; and 
if gome of the owners desire one. court and 
some another, and some none, justice seems 
to demand that the greater part in value 
should prevail, and that the recusants should 
be indemnified for costs. The common law 
of England appears to be settled according 
to the view just mentioned, and before I had 
examined the late cases in that country, I 
ventured to suppose such to be the law of 
Massachusetts. I have not found any case 
in this state directly in point one way or the 
other, and I remain of the same opinion.' 
The latest English writer on the subject, 
says, "One of the coplaintiffs has a right to 
bring an action in the name of both, nor 
has the court any right to interfere unless 
the coplaintiff's name has been used, not only 
against his will, but fraudulently." Dicey, 
Parties, p. 108. The following cases, most 
of which are cited by Mr. Dicey, sustain his 
summary of the law: Whitehead v. Hughes, 
2 Dowl. 258; Emery v. Mueklow, 10 Bing. 
23; Laws v. Bott, 16 Mees. & W. 300; Ex 
parte Turquand, 2 Mont, D. & D. 345; 1 
Lindl. Partn. 226. The principle of these de- 
cisions is as well fitted to a case of ten 
against three as of one against one, especial- 
ly as the ten have a preponderance and not 
a mere equality of interest The learned au- 
thor goes on to say that the partner or other 
coplaintiff is not without remedy, because 
he may either, first require indemnity, and 
have the suit stayed until it is furnished, or, 
second, release the action. The latter course 
is a bar at law, unless the release is fraudu- 
lent, and only leaves the releaser liable to 
his copartners for damages. It ean hardly 
be even at law that one owner in a ship, 
known to the defendant to be so, can release 
a cause of action accruing to all the owners. 
That would closely resemble the undertak- 
ing by a tenant in common of land to give a 
valid acquittance to the terre tenant, after 
notice to the latter to pay the other share to 
the true owner, which was not permitted at 
law. Harrison v. Barnby, 5 Term R. 246. 
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If one co-owner has received his own part, 
say of the freight or other money due to the 
owners, it is left doubtful by Mr. Justice 
Story whether the remaining owners can sue 
at law, or must resort to equity. Story, 
Partn. § 454, note 2. My impression is, that 
in Massachusetts it might be considered that 
a severance had been effected by the consent 
of the defendants, and if so the remedy 
would remain good at law. "If," says Par- 
sons, O. J., "a factor should in fact account 
with and pay one partner his share, and 
thereby discharge all his interest in the part- 
nership, this would be an implied engage- 
ment to account with each partner several- 
ly." Austin v. Walsh,' 2 Mass. 405. In this 
case there is no plea or suggestion that the 
three reeusant plaintiffs have undertaken to 
release either their own interest, or that of 
all the owners, and the libel stands simply 
as one they do not care to prosecute. I do 
not think the other owners can be put in a 
worse position by their objection, than if 
there had been an actual payment and re- 
lease of part or all the supposed debt or 
damage. 

Upon the whole, as I do not consider that 
the motion to strike out would be granted in 
its present form, either at law or in equity, 
and as courts of admiralty are more free 
from technical trammels than even courts of 
e'quity, and as it is not contended that the 
merits of the ease are at all involved in this 
application, I do not consider it necessary or 
proper to send the parties to a court of 
equity. My order therefore is: The excep- 
tions of the defendants are overruled. The 
motion of the plaintiffs, W. J. Roteh, Gideon 
Allen, and Gilbert Allen, is denied, with 
leave to them to revive it hereafter, if so ad- 
vised, in a modified form, namely, that the 
suit be stayed until they are indemnified for 
costs. 



Case No. 11,801. 

RICHMOND v. RICHMOND et al. 

[4 Chi. Leg. News, 41.] 

Circuit Court, N. D. Illinois. Aug. 2, 1871. 

Mobtgage — Absolute Deed Considered as— 

Partxekship. 

When an absolute deed may he considered a 

mortgage, and under what circumstances such 

deed may become absolute as it appears on its 

face. 

In equity. 

Knowlton & Jameson, for complainant. 
Waite & Clarke and C Beckwith, for de- 
fendant Mary E. Richmond. 

BLODGETT, District Judge. The com- 
plainant in this case, Holland M. Richmond, 
files his bill, in the nature of a bill to redeem, 
against Mary E. Richmond, as executrix and 
legatee of Dean Richmond, deceased, and 
Thomas Richmond, who was formerly a part- 
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ner of the complainant, Holland M. Rich- 
mond. The complainant alleges that a co- 
partnership formerly existed in this city be- 
tween Thomas Richmond and one or more 
of his sons, at different times, but the busi- 
ness being at all times transacted under the 
firm name of Richmond & Co., and that dur- 
ing the transactions referred to, and in re- 
gard to which relief is sought in this bill, the 
firm was composed of the complainant, Hol- 
land M. Richmond, and his father, Thomas 
Richmond, making the firm of Richmond & 
Co. The substantial allegations in the bill 
are that in 1S56 the firm of Richmond & Co. 
became indebted to Dean Richmond, then of 
Batavia, N. Y., in. a considerable sum of money, 
and also sought from Dean Richmond a loan 
of money for the purpose of completing a hotel 
then in process of erection in this city, known 
as the "Richmond House," and that such nego- 
tiations were had between the parties, which 
it is not necessary to detail here at length, as 
resulted in the execution of two mortgages 
by Allen Richmond and wife,— who at that 
time seems to have been a member of the 
firm of Richmond & Co., or at least to have 
held in his name a title to a part of the real 
estate,— one of said mortgages being for the 
sum of $30,000, to secure the bond of Rich- 
mond & Co., payable with seven per cent, in- 
terest, and the other of said mortgages being 
for the sum of $30,000, to secure the payment 
of the bonds of Richmond & Co., with ten per 
cent, interest. Both of these mortgages bear 
date on the first day of January, 1S56, but 
they are acknowledged on the fifth day of 
April, 1S56, and recorded shortly afterwards, 
there seeming to have been some hitch in 
the negotiations, which delayed their deliv- 
ery for some time after they were prepared. 
The mortgages thus given are attacked in 
this bill as having been given partially to 
secure an indebtedness of W. T. Richmond 
to Dean Richmond, which it is alleged bas 
been canceled since that time in two ways: 
First, that W. T. Richmond has taken the 
benefit of the insolvent laws of the state of 
New York, and thereby released himself from 
liability; and, secondly, that by subsequent 
dealings between Dean Richmond and W. T. 
Richmond this indebtedness was extinguish- 
ed by a large amount of money received by 
Dean, which ought to have been passed to the 
credit of W. T. Richmond, being the earnings 
of certain boats, and the proceeds of the sale 
of certain boats, which W. T. Richmond and 
Dean Richmond managed together. It is also 
alleged in the bill that after the giving of 
these mortgages, some time about the 9th of 
December, 1858, the said mortgages given by 
said Allen Richmond were released, and Hol- 
land M. Richmond, the present complainant, 
conveyed to Dean Richmond, bj a deed ab- 
solute upon its face, the property described 
in these deeds, also certain other property in 
addition, and that the giving of these deeds 
was merely a security for the indebtedness 
previously secured by said mortgages, and 
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that these deeds now stand as a security for 
that indebtedness; that contemporaneously, 
or at or near the time of the giving of these 
deeds by Holland M. Richmond and Allen 
Richmond, the firm of Richmond & Co. also 
turned out to Dean Richmond, and placed 
in his hands, also, as they allege, as security, 
■certain stocks and bonds, and notes secured 
by trust deeds and mortgages, of great value, 
and also a lot in the city of Racine. The bill 
then goes on to aver that the parties treated 
these transactions always, from the time the 
■deeds were given, as a mortgage; that Dean 
Richmond, however, after the lapse of some 
time, in violation of his trust relationship, 
proceeded to sell some part of the property 
in question, and that he also, In violation of 
his trust, allowed the Richmond House, 
which had previously been mortgaged to one 
■George Brown for §60,000, to be sold upon 
the prior mortgages, when he had agreed to 
protect the property against these mort- 
gages by the payment of the interest and 
principal as it matured, and that there- 
by the complainants, or the firm of Rich- 
mond & Co., were subjected to great loss, 
to wit, the difference between the value of 
the Richmond House property and the mort- 
gages upon which it was sold. They also 
aver that Dean Richmond sold three lots 
fronting on Michigan avenue, directly north 
of the Richmond House, for a grossly inade- 
quate price, and claimed to recover the differ- 
ence between that price and the actual value 
of the property. A similar claim is made in 
reference to a certain piece of property which 
is known as the "Park Row Property," being 
the house occupied by Thomas Richmond at 
the time this conveyance was made, and 
which he continued to occupy for two or 
three years afterward?. Dean Richmond sold 
this house some time in the year 1862 for 
§10,000. It is claimed that it was then worth 
§20,000, and is now worth a great deal more. 
It is claimed that the Richmond House was 
sold upon its mortgages, and suffered to be 
sold for about $50,000, when it was worth 
§200,000, and that difference is claimed to be 
accounted for by the estate. The Michigan 
avenue lots, north of the Richmond House, it 
is claimed, were sold for some ten or twelve 
thousand dollars less than their actual value. 
It is also alleged that the deceased, Dean 
Richmond, during his lifetime, made certain 
gifts or conveyances of some portion of the 
property which was conveyed to him, sit- 
uated southwest of the city, known in the pa- 
pers here as the "Country Farm," described 
in the pleadings and proofs as the "Farm," 
to the Chicago, Burlington & Quincy Rail- 
road, in such manner as to make him ac- 
eountable for the present value of the prop- 
erty, and a similar charge is made with ref- 
erence to some of the property situated on 
Milwaukee avenue, or the junction of Mil- 
waukee avenue and Chicago avenue, and 
near there. It is also alleged that Dean 
Richmond, in violation of his trust, disposed 



of, and converted to his own use, several 
thousand dollars of the stock of the Chicago, 
St. Paul & Fond du Lac Railroad Company, 
and some §10,000 or $12,000 of the stock of 
the Chicago & Milwaukee Railroad Company, 
§4,000 or $5,000 of the bonds of the city of 
Racine, and a certain mortgage which was 
given by the Racine Railroad Company, for 
about §6,000, on certain property situated in 
Racine, upon which the depot grounds, 1 
think, of the Racine & Mississippi Railroad, 
were located. It is also alleged that some time 
in the year 1859, at the request of the firm of 
Richmond & Co., or of Thomas Richmond, 
Dean Richmond bought two hundred shares 
of Chicago & Rock Island Railroad stock, 
and two hundred shares of the stock of the 
Chicago & Galena Union Railroad Company, 
at prices varying from sixty-five to seventy- 
two cents on a dollar; that those shares 
were sold at a small advance, of about 5 
cents on a dollar, when they should have 
been kept until some time in 1864,— in May 
or June in 1864, — when the stock of the Chi- 
cago & Galena Railroad Company was worth 
one hundred and fifty or one hundred and 
sixty cents on a dollar, and the stock of the 
Rock Island road has since been worth over 
one hundred and thirty cents on a dollar. 
The margin or difference between the cost of 
these stocks and the interest on that cost, 
and the prices at which they would have 
sojd, is claimed as against Dean Richmond. 
It is also alleged that the indebtedness for 
which these deeds were given has been large- 
ly reduced by these sales, and that by a 
fair accounting between the parties the com- 
plainant, or the firm of Richmond & Co., are 
entitled to have returned to them the unsold 
portions of the property, which was conveyed 
by these deeds of the 9th of December, 1858, 
and the larger balance which would be due 
for the value of the property thus improvi- 
dently sold, including the stock and securi- 
ties. 

This forms the substantial claims for the 
interposition ,of this court, upon which the 
complainant bases his bill. He alleges that 
Thomas Richmond refuses to join with him 
in bringing this bill, and therefore makes 
him a defendant. I have carefully examined 
the proof in this case, which is very volum- 
inous, and has been taken very much in de- 
tail by both parties, and without going elab- 
orately into an examination and canvass, in 
this opinion, of all the testimony, I will sim- 
ply say that it seems to me the evidence, by 
a clear preponderance, justifies the conclu- 
sion that the transaction of the 9th of De- 
cember, 1858, when the absolute deeds of this 
property were given to Dean Richmond by 
Holland M. and Allen Richmond, was in the 
nature of a security for the then existing and 
future indebtedness between the firm of 
Richmond & Co. and Dean Richmond; and 
I am clearly of opinion that had a bill been 
filed by the firm of Richmond & Co., or Hol- 
land M. Richmond, within any reasonable 
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time after the giving of those two deeds, and 
while the dealings of the parties continued 
substantially in the same manner as they 
seem to have continued immediately after 
these deeds were given, a court of equity 
would have treated those deeds as equitable 
mortgages, and decreed that the property be 
reconveyed upon the payments of the in- 
debtedness then existing between them. 

My reasons for coming to these conclusions 
are substantially these: There is a docu- 
ment produced in evidence, which, from the 
best data that I have been able to obtain 
with reference to the time when it was 
made up, I think was actually made about 
the date of the deeds, which purports to be a 
memorandum of the securities held by Dean 
Richmond. It does not state what it is se- 
curity for, but it states that it is a memoran- 
dum of securities held by Dean Richmond, 
and that document is so connected with 
Dean Richmond by the proof as, in my opin- 
ion, to charge him as admitting or conced- 
ing its contents, and there can be no other 
transaction between the parties, to refer this 
document to, except the transaction of these 
deeds; and I therefore conclude, the parties 
at that time looked upon this property as 
held by Dean Richmond to secure an indebt- 
edness between himself and the firm of 
Richmond & Co. There is also another sig- 
nificant fact connected with the manner in 
which the parties kept their accounts. At 
about the time these deeds were given, the 
firm of Richmond & Co. were indebted to 
Dean Richmond in a balanee of about $106,- 
000— including these two mortgages of $30,000 
each— and the accrued interest thereon; the 
amount over and above the mortgages being 
for balances of account, money advanced and 
paid, and indebtedness assumed by Dean 
Richmond for Richmond & Co. after the ex- 
ecution of these mortgages. It must be borne 
in mind that these deeds bear date on the 
9th of December, 1858, and on the 1st of 
January, 1859, only a few days after the 
date of these deeds, -Dean Richmond char- 
ges up, in account against the firm of Rich- 
mond & Co., these two mortgages. They 
seem no longer to have been kept among the 
bills receivable of Dean Richmond; they 
seem no longer to have been treated by him 
as a part of the paper which he expected to 
be paid at maturity,— current commercial pa- 
per; but they were charged up in account, 
and the notes or mortgages filed by his book- 
keeper as vouchers to sustain his account; 
and from that time forward the interest, 
whenever interest was computed upon this 
mortgage indebtedness, is computed at 1 per 
cent, per annum, instead of being computed 
at 10 per cent., upon one of the 830,000 mort- 
gages, as it would have been upon its face. 
This is a circumstance which of itself, per- 
haps, standing alone, would not be •of suf- 
ficient weight, but, taken in connection with 
all the transactions between the parties, I 
think, tends to sustain the theory on the part 



of the complainant, that these deeds were 
mortgages. Then, whenever called upon, and 
perhaps once, if not more, voluntarily, after 
the 1st of January, 1859, Dean Richmond 
renders a statement of account to Richmond 
& Co., showing that the relation of debtor 
and creditor still existed, and was treated as 
existing, between the parties. 

There is nothing disclosed in the evidence 
as to the direct and express communication 
between the parties, as to terms upon which 
these deeds were made. There is evidence- 
in the case going to show that one Beers, and 
certain other creditors of the firm of Rich- 
mond & Co., were pressing the firm of Rich- 
mond & Co. here for an indebtedness which 
they were unable to pay, and were about to 
commence suit for the collection of their in- 
debtedness, and finally Beers & Co. did com- 
mence, and at about that time, or about tlie- 
time that Beers filed his bill, Richmond & 
Co. called upon Dean Richmond for state- 
ments of account, saying in substance that 
Beers had filed his bill, in which he proposed 
to uncover everything and bring all truths 
to light, and asked Dean Richmond to fur- 
nish statements of account, for the purpose 
of making up their answer, and one at least 
of these statements was undoubtedly fur- 
nished for the purpose of putting in an an- 
swer in the case. It does not clearly appear 
whether Dean Richmond was made a party 
to that bill, or not, by anything -which at- 
tracted my notice in looking through the pa- 
pers, but the firm of Richmond & Co. sought 
from Dean Richmond this statement of ac- 
count for the purpose of facilitating the mak- 
ing of their answer,- and sustaining the con- 
veyances which they had made. Then, too, 
as bearing upon the question, we have a char- 
acteristic letter from Dean Richmond, bear- 
ing date on the 21st of October, 1857, in 
which he says: "Your favor is received. 
Will write you soon. If you think there is 
difliculty, you had better allow all the proper- 
ty to me. That will let your creditors see 
that everything is in my hands." This let- 
ter is dated over a year before these absolute- 
deeds were made, but, within about a month 
of the time of the making of these deeds, 
Allen Richmond makes another mortgage to 
Dean Richmond of all the lands which are 
in controversy here,— I think the description 
covers them all,— to secure any balances 
which may be due from the firm of Richmond 
& Co., or Holland M. Richmond, to Dean 
Richmond, to the amount of §60,000. This 
mortgage was made a short time prior to the 
suggestion made by this letter of October, 
and may have been made, after all, in fur- 
therance of the similar suggestion made by 
parol, but, as I said before, the evidence dis- 
closes no express understanding between the 
parties as to what was the intent of these 
deeds of the 9th of December, 1858, and the 
court is compelled to look into the circum- 
stances and the facts and the relations exist- 
ing between the parties, and determine from 
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these relations what the real intention was; 
and, determining from the light of those cir- 
cumstances, I have come to the conclusion, as 
I said before, that the relationship of debtor 
and creditor did continue to exist between the 
parties after the execution of those deeds, 
and that they treated and considered it so; 
but the indebtedness did not grow any less, 
the interest accumulated, and the firm of 
Richmond & Co. seemed to have made no 
headway in the payment of any part of the 
principal, and on the 28th of February, 1861, 
Dean Richmond appointed Alonzo Richmond 
his agent to take charge of all his property 
in Chicago. The letter to Alonzo Richmond 
upon that subject is somewhat significant, 
and is as follows: "Buffalo, Feb. 28, 1861. 
Alonzo Richmond, Esq., Chicago— Dear Sir: 
I hereby appoint you my agent to take 
charge of all my property in Chicago. I own 
the lot and house that Thomas Richmond 
lives in. I own two houses below the Rich- 
mond House: there is one house between the 
Richmond House, and these two lots. I own 
a lot called the *Napier Lot,' which you can 
find by calling upon Richmond' & Co. I own 
a large lot on the West Side, making some 
forty lots. I have rent due me from the 
Richmond House; you will call upon Geo. 
Smith & Co., where you will find the lease. 
I have a farm of one hundred and fifty acres. 
I wish you to take charge of all this property; 
get whatever rents or income you can out 
of it. If any opportunity comes to sell, let 
me know, as I am desirous to sell; would be 
willing- to give any time that is wanted on 
any of this property if enough is paid to 
make It secure, or if enough is expended on 
the property to make the sale good. I do 
not want any of the vacant stores in the 
Richmond House rented beyond July 1st, as 
I may give it up at "that time. I have a lot 
in Racine. Mr. Murphy, N. Y. C. R. R. 
agent, will Inform you in relation to it. Mr. 
Murphy would be a good man to sell it. You 
will show this to Richmond & Co., and take 
full charge of all the property mentioned. If 
Geo. Smith & Co. have not got the lease of 
the Richmond House, Messrs. Waite & 
Towne, my lawyers, have got it, and call 
upon them for it, they are getting other secu- 
rities for me. I want the rent of the Rich- 
mond House paid promptly. Please let me 
hear from you as soon as convenient, after 
you have looked this matter over. Yours, 
truly, Dean Richmond." 

I ought to have observed, In passing, that 
up to the writing of this letter the manage- 
ment and control of the property conveyed 
by these two deeds continued in the hands of 
Richmond & Co., and the title papers re- 
mained seemingly with them. They paid the 
taxes, collected the rents, made the repairs 
upon the property which needed repairing,' 
and had general oversight and charge of it, 
which is another circumstance bearing strong- 
ly in favor of the hypothesis that these deeds 
were intended as mortgages. Alonzo Rich- 



mond waited upon the firm of Richmond & 
Co. and upon Thomas Richmond with 
this letter, and they delivered over to him 
all the papers and muniments of title, and 
facilitated him in taking possession and con- 
trol of the affairs of Dean Richmond, so fat 
as this property is concerned, and from that 
time forward the firm of Richmond & Co., or 
either member of it, does not seem to have 
taken any active part in the management of 
this property; although, from the date of 
this letter up to September, there is no evi- 
dence of any express communication between 
the parties as to the relations which con- 
tinued to be borne between them with refer- 
ence to the property. The record does not 
disclose any negotiation, or any attempt at 
payment, nor does it disclose any dissent on 
the part of Richmond & Co. to the proceed- 
ings of Dean Richmond. But Dean Rich- 
mond did not sell the property, or seek to sell 
it; that is, he made no actual sale, although 
in his letter of the 28th he authorized his 
agent, Alonzo Richmond, to sell the property 
if he could find a purchaser, and indicated 
his wish and determination to sell it, and 
there is no dissent from the course on the 
part of Richmond & Co. They acquiesced in 
the course which Dean Richmond had ind'eaf- 
ed that he intended to pursue, and in the 
direction which he gave Alonzo Richmond, 
his agent, but there is no express assent. On 
the 21st of September, 1861, this letter is 
written: "Chicago, Sept. 21, 1861. Dean 
Richmond— Dear Sir: It seems to me that 
you had better credit up in detail or in gross, 
the ppty. you hold and balance our account in 
full of all in toto. I think it is certain that 
we shall never be able to do more than to 
give you what you have got, and it is now 
all in your possession, better figure it up to 
just what will settle the accounts all told, 
and balance the books. There are some 
things you never valued anything then or 
very little, such as the R. R. stocks and per- 
haps Racine city bonds and the -like, worth 
little or nothing,— perhaps you would like to 
give back to help us figure out with. But do 
as you please as to keeping all or returning 
some— only balance the claims all told against 
any and all of us forming Richmond & Co. 
If there is any less sum than $10,000 you 
would take cash in hand for the furniture in 
the Richmond House, just make the figure— 
the very lowest cent cash. I am trying to in- 
duce Dickey to furnish me with means to 
buy the furniture— there may be a little pros- 
pect—the less the sum the better, or more 
likely to succeed. I offer him some motives 
to buy and hold the. furniture for security 
of the cost till paid. Let me hear soon. 
Yours, truly, Tho. Richmond." The record 
does not disclose any express or categorical an- 
swer to this proposition. It will be. borne in 
mind, however, and the court is bound to 
take notice of some facts of current history, 
that this letter was written about the darkest 
times, financially, in the history of this coun* 
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try,— during the time of the late Civil War. 
It -was after it had become a fixed fact that 
we were to have a long, expensive, and bloody 
war with the revolted states. The finan- 
cial affairs and policy of the country had not 
then taken any shape. The banks of this 
state had all failed. The currency of the 
state had all collapsed, and was then being 
retired and adjusted at the auditor's office 
at rates of from 30 to 50 cents a dollar; 
property, especially real estate, was greatly 
decreased in value, and business men no doubt 
as much discouraged as they ever have been 
at any period in the history of the country. 
At that juncture, Mr. Thomas Richmond, in 
behalf of himself and his partners, writes this 
letter. As I said before, there is no express 
answer to it. We have no letter from Dean 
Richmond to Thomas Richmond or Richmond 
<& Co. in regard to these propositions. We 
have no evidence of any interview or com- 
munication between the parties in regard to 
the subject-matter of this letter, any further 
than what may be inferred from their eon- 
duct. There can be no doubt, I think, that- 
the acceptance of the propositions contained 
in this letter would completely bar and defeat 
any claim which might have been set up 
previously by the firm of Richmond & Co., 
that these conveyances were in the nature of 
securities. It is a distinct and unequivocal 
proposition that Dean Richmond shall take 
what he then had., and balance his claims 
against the firm of Richmond & Co. If he 
assented to that proposition, so as to become 
bound by it, there can be no doubt, it seems 
to me, that it would defeat the elaim that 
these deeds continued longer to operate as a 
mortgage. 

The old and oft-quoted legal maxim, 
''Once a mortgage, always a mortgage," is, 
undoubtedly, to be read and considered with 
this limitation, "Once a mortgage, always a 
mortgage, until the parties to it agree to 
treat it differently." But when they agree 
to treat it differently, and do so treat it, it 
loses its character as a mortgage; one party 
ceasing so to treat it is not sufficient, but 
both parties so ceasing to treat it is suffi- 
cient, no doubt. Our supreme court, in a 
case reported in the 29th of Illinois, rec- 
ognize this principle, and hold distinctly 
ihat the parties may abandon the equitable 
relation that exists between them, and that 
a conveyance absolute upon its face, al- 
though at one time in its history a mort- 
gage, may subsequently become an absolute 
and indefeasible estate. The only question 
is, did the parties consent, or did Dean 
Richmond consent, to this proposition? And 
upon this question of fact I have carefully 
read the voluminous testimony which has 
been adduced by the parties, and have come 
to the conclusion that the evidence fully sus- 
tains the claim upon the part of the defend- 
ant that the parties did, from the date of 
this letter, treat this proposition as accept- 
ed. These conclusions are deduced mainly 



from the course of dealing between the par- 
ties, rather than from any express statement 
or words, either by personal intercourse or 
correspondence which transpired between 
them. In the first place the evidence dis- 
closed the fact that Dean Richmond was 
here in the city of Chicago shortly after the 
writing of this letter. He was here and 
served with process in the case of Brown 
v. Richmond & Co. [unreported] for the 
foreclosure of the mortgage on the Rich- 
mond House. He was here again some time 
between the first of December and the first 
of January of that year, as shown by the 
testimony. There was, therefore, opportu- 
nity for personal interview between the par- 
ties. The evidence in the case discloses the 
fact that Mr. Dean Richmond was a man of 
very few words— his letters are brief and 
generally very much to the point. He was, 
evidently, as shown by the letters written 
by him and produced in evidence, a man of 
veiy little education. He might have had a 
personal interview, as I said before, with 
the firm of Richmond & Co., here in Chicago. 
He, no doubt, did not understand the neces- 
sity for any writing between himself and 
the firm of Richmond & Co., in order to va- 
cate or avoid the construing of these deeds 
into an 'equitable mortgage. He had the 
deeds; they were safe in his custody, and 
purported on their face to convey to him an 
absolute estate in the property. He, no doubt, 
did [not] appreciate that he was under any 
other than an honorable obligation, as a 
business man, to reconvey the property on 
the payment of this indebtedness, and, when 
the firm of Richmond & Co. expressed their 
abandonment of any hope or expectation of 
paying this indebtedness, he considered the 
relationship of mortgagor and mortgagee at 
an end. This would be the conclusion of 
any person not learned in the law, who had 
not given to the subject any express consid- 
eration. He at once set his agent, Alonzo 
Richmond, to making sale of the property, 
and early the next spring he insisted upon 
having possession of the house which had 
been occupied by Thomas Richmond, in or- 
der that he might dispose of it. Mr. Thomas 
Richmond had built the house apparently 
for his own residence, and was reluctant to 
move out, and sought to rent it for a further 
term, at an increase of rent But finally, on 
finding that he could not pay the amount of 
rent which Alonzo Richmond thought he could 
get from some other person for the property, 
he suggested the propriety of buying the 
house, and negotiations were set on foot be- 
tween Thomas Richmond and Holland M. 
Richmond and Dean Richmond, through Alon- 
zo Richmond here, Dean Richmond's agent, 
for the purchase of the Park Row house by 
Thomas Richmond or Holland M. Richmond. 
The price and terms were finally agreed upon, 
and the negotiations went so far as that Alon- 
zo Richmond, Dean Richmond's agent here, 
made out a deed and forwarded it to Buffalo, 
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for Dean Richmond to execute. It was ex- 
ecuted, and returned here to Alonzo Richmond, 
and on being tendered or offered to Thomas 
Richmond, and he "being notified that Alonzo 
was now ready to complete the trade, Thomas 
Richmond made reply that he had concluded 
not to take it; that he was too old to increase 
his liabilities. Now, if this property was held 
by Dean Richmond solely at that time, and 
so considered by the parties, as security for 
the indebtedness of Richmond & Co. to Dean 
Richmond, then, if Thomas Richmond bought 
hack from Dean Richmond any part of the 
property, the purchaser money, instead of in- 
creasing, went to diminish, his liabilities, and 
yet he refuses to consummate this contract 
for the purchase of this property solely on the 
ground that he was too old to increase his 
liabilities. Subsequently, Mr. Alonzo Rich- 
mond, as the agent of Dean Richmond, sold 
the house to another person, with the knowl- 
edge of Thomas and Holland M. Richmond. 
Thomas' Richmond moved out and gave pos- 
session to the purchaser, and took out with 
him from the house the gas fixtures and the 
furnace, or, rather, they compromised in re- 
gard to the furnace and left it in, but received 
pay for it, treating the furnace as his, all 
which he would hardly have done if they con- 
sidered that they owned the property, or had 
a reversionary right in it upon the payment 
of the indebtedness between themselves and 
Dean Richmond. Some time near the date of 
this letter of the 21st of September, 1861, 
Dean Richmond also quitclaimed back to 
Thomas Richmond the Richmond House prop- 
erty. The deed is not introduced in evidence, 
but the evidence in the case fully discloses 
the fact that such a deed was made and de- 
livered to Thomas Richmond; that he attempt- 
ed to negotiate with Judge Dickey, who was 
the agent of the Browns, upon the basis that 
he had received a deed from Dean Richmond 
of the Richmond House property, and was 
then the owner of it; and that he was in a 
position to treat with Dickey for the settle- 
ment of the mortgages which Dickey held as 
the agent of the Browns. The record does not 
disclose what the consideration was for this 
deed. We are left to conjecture entirely in 
regard to it. The deed itself must, from the 
nature of the case, have been in the posses- 
sion of Mr. Thomas Richmond., and he has 
not produced it upon the trial, so that we do 
not know what the consideration expressed 
upon its face was. Dean Richmond is dead. 
His lips are sealed as to the reasons which 
moved him to make this deed. It may have 
been the very fact that Dean. Richmond and 
Thomas Richmond, at some interview between 
them, concluded that Dean should keep the 
rest of the property, and Thomas, for Rich- 
mond & Co., take a deed of the Richmond 
property, and make the best that he could out 
of a compromise with Brown, and the balance 
of the property should go to Dean in settle- 
ment and adjustment of this indebtedness. 
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We do not know from the proofs why this, 
deed was given. We can only conjecture in 
regard to it But the fact is established that 
in his negotiations with Judge Dickey, and 
the attempt to procrastinate theforeclosure of 
these mortgages on the Richmond House, and 
attempt to set up 'a title to defeat the fore- 
closure, Thomas Richmond asserted that he 
had a deed, and exhibited it to Judge Dickey; 
so that the fact that dealings between Dean 
and Thomas Richmond, or Richmond & Co., 
took place at about this time, is established; 
enough is disclosed to show that this property, 
which is now alleged to be of such inestimable 
value that it forms the subject-matter of one 
of the gravest charges in this bill of com- 
plaint, was actually conveyed long before this 
sacrifice .by Dean Richmond, back to Thomas 
Richmond, for some consideration or other. 
Now, contemporaneously almost with that 
transaction, Dean Richmond also, through his 
agent, Alonzo Richmond, put the lots on Mich- 
igan avenue north of the Richmond House into 
the market for sale, and they were sold, and 
that sale was made with the assent and knowl- 
edge of the firm of Richmond & Co.,— no ex- 
press assent, but no dissent when they knew 
that the sale was being made; with their ac- 
quiescence, at least. Then at about that 
time, or shortly afterwards, Mr. Dean Rich- 
mond made disposition of the Racine lot, and 
also collected the mortgage due from the Ra- 
cine Railroad Company. 

There is no evidence in the record directly 
tending to show that the railroad stocks were 
sold —that is, the Chicago & Milwaukee and 
the Chicago & Northwestern, or Chicago, St. 
Paul & Fond du Lac stock,— with the assent 
of Richmond & Co.. The evidence seems to 
be that Dean Richmond himself sold the 
Chicago *& Northwestern stock in New York 
through his brokers, H. T. Morgan & Co., 
and that Alonzo Richmond, as the agent of 
Dean Richmond, sold the Chicago & Mil- 
waukee stock here in Chicago to one Frost. 
However, both those companies were cor- 
porations existing and having offices in this 
city. They had transfer books in this city. 
This was the home of Richmond & Co., and 
I think they are perhaps chargeable with 
notice of those transfers, although perhaps it 
is not material to lay any stress upon that 
consideration. From this time forward, how- 
ever, Dean Richmond deals with this entire 
property as his own. He renders no accounts 
to Richmond & Co.; he does not charge them 
with interest; he makes no statement to 
them. There is no evidence in the corres- 
pondence or elsewhere that he from that time 
forward treated them in any way as his 
debtors. He takes possession of this prop- 
erty, pays the taxes, pays the assessments, 
pays the attorneys for perfecting the title, 
makes a donation of some part to a railroad 
that was proposed to be located through it; 
and in all respects treats the property, 
through his agent, Alonzo Richmond, who 
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resided here, as his absolute property, -with 
no right on the part of Richmond & Go. to 
defeat his title. There can, then, it seems 
to me, he no ground for assuming hut what 
the parties had acted upon the proposition 
contained in this letter of the 21st of Sep- 
tember, 1861, and the principle seems to he 
established by all the well-considered cases, 
both in this state and in the federal courts, 
and elsewhere, that, on the question as to 
whether an absolute deed shall be considered 
a mortgage, you are not to look to what the 
parties say at the time they make the deed, 
but you are to look to the relation and the 
dealings between the parties before and after 
the deed was made, to determine whether 
the deed was intended as a security for mon- 
ey, or whether it was intended as an abso- 
lute conveyance; and if you are satisfied— 
if the court is satisfied from the evidence- 
that, although the deed was absolute upon its 
face, yet it was intended as a security for an 
indebtedness, they will treat it as an equitable 
mortgage, and if they are satisfied to the con- 
trary they will, of course, treat the deed ac- 
cording to its terms. I can see no reason why 
the same rule cannot be carried further, and 
there are numerous cases, whiehl will not stop 
to quote, which have been cited by the defend- 
ants' counsel to show that it is competent 
for parties, where their dealings— their acts 
in pais— have been such as to raise a con- 
clusive presumption against them that the 
transaction was a mortgage transaction, by 
subsequent dealings in pais to rebut the 
presumption, and show that a different trans- 
action was subsequently agreed upon, or a 
different character subsequently given to the 
deed. I can see no reason why this rule is 
not sound; why, if parties have agreed to 
treat an absolute deed as a mortgage, they 
may not subsequently agree that the rela- 
tions of debtor and creditor shall cease to 
exist between them, and the deed shall be 
from that time forward absolute, as it ap- 
pears upon its face. The same evidence 
which is competent to raise the presumption 
in the mind of the court that the deed was 
a mortgage is competent to raise the pre- 
sumption that the parties subsequently aban- 
doned the relation of mortgagee and mort- 
gagor. The authorities I will not stop to 
read, but they are ample, and sustain the 
doctrine, and it seems to me they are con- 
sonant with reason. 

It is not necessary to say more, then, upon 
the conclusion to which I have arrived. But 
serious charges are made against the defend- 
ant in this case, or against Dean Richmond, 
in regard to the violation of the trust rela- 
tion which existed between himself and Rich- 
mond & Co., in the sale of parts of the prop- 
erty; and I will simply say, in passing, that 
the evidence does not sustain the allegations 
in the bill in that regard. The evidence 
shows that $10,000, for instance, was all that 
Richmond & Co. were willing to give for the 
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Park Row house, and that was what Dean 
Richmond sold it for. The evidence is some- 
what conflicting as to the value of the Mich- 
igan avenue property, t»ut substantially, I 
think, it shows that Dean Richmond got all 
that piece of property was worth. The evi- 
dence as to the stocks, I think, fully shows 
that he got their full value at the time he- 
sold them. The only question is as to wheth- 
er he had a right to sell them at the time 
he did. Now, the letter of the 21st Septem- 
ber says, "There are some things you never- 
valued anything, or very little, such as the 
R. R. stocks, and perhaps Racine city bonds." 
This clearly alludes to these Chicago & Mil- 
waukee and Chicago & St. Paul stocks, 
which Dean Richmond then had in posses- 
sion. "Perhaps you would like to give those 
back to help us figure out with." The evi- 
dence shows that he did not give them back; 
he kept them in possession, and subsequent- 
ly sold, them ; and I think they come fairly 
within the presumption that is raised in re- 
gard to the other property which he had in 
possession,— that they were the subject-mat- 
ter of the settlement or adjustment between 
the parties ; that he retained all the stocks and 
all the property he had in possession, ex- 
cept the Richmond House, and he gave that 
back, probably in place of the stocks, and he 
sold these stocks, as many other persons did 
sell them at the time, for all they were worth, 
—all the market would then justify. If the 
relationship of trustee still existed, why, of 
course, he had no right to sell any of this 
property without the assent of the other par- 
ty; but if that relationship was at an end, 
as I conclude it was, then the sale was en- 
tirely justifiable, and the evidence shows 
that he got all it was worth, even if the rela- 
tionship of trustee continued, although per- 
haps he would not have had a right to sell 
at all, as mortgagee, without notice to the 
other party. As I do not think that relation- 
ship continued, I shall not discuss it. 

There is another feature in this case which 
strikes me as perhaps stamping the whole 
case somewhat with the characteristics of a 
speculative or fishing bill, and that is the al- 
legation in regard to the purchase of the 
Rock Island and Galena stocks. The only 
evidence beai-ing upon that subject is that 
Thomas Richmond, some time in 1859, wrote 
to Dean Richmond that the Rock Island 
stock and Galena stock were going to rise; 
there was going to be a heavy crop, and the 
roads had a great deal to do, and the stocks 
would go up in value,— and suggested that 
Dean Richmond should buy some stocks and 
put up the margin, and as the stocks rose 
they would be able to withdraw the margin, 
and the stocks would carry themselves, and 
they would therefore make some money to 
help Richmond & Co. out of their embarrass- 
ments; and there is a letter in the record 
from W. T. Richmond to Thomas Richmond, 
in which he says that he saw Dean that day, 
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or the day "before, and he said/ "Tell your 
father I have "bought the stocks." There is 
also evidence in the record that about that 
time Dean Eicnmond did buy 200 shares of 
Rock Island stock and 200 shares of Galena 
stock, and that in about three months after- 
wards he sold it at an advance, as I said he- 
fore, of four or five cents on a dollar; but 
there is no evidence that that was the stock 
which he bought at the suggestion of Thom- 
as Richmond, nor is there any evidence that 
he ever agreed to buy the stocks, or carry 
them. The allegation in the bill is that he 
carried the stocks until 1864, having bought 
them in 1859; that he would have made an 
immense profit out of it,— enough to have al- 
most paid the indebtedness of Richmond & 
Co. But what sane business man would un- 
dertake to pay the indebtedness of a bank- 
rupt firm to himself by gambling upon the 
stock market with his own money, for that 
is what the proposition amounts to; and the 
proposition in -the complainant's bill in re- 
gard to that transaction is, I was going to 
say, kindred to many of the other proposi- 
tions in the bill, in regard to other transac- 
tions, as, for instance, the grave assertion 
of a large equity in this case against the de- 
fendants because the Richmond House was 
sacrificed, or suffered to be sacrificed, for 
less than its value, when in point of fact the 
evidence discloses that, if it was sacrificed 
at all, it was sacrificed by the acquiescence 
of Thomas Richmond or Richmond & Co., 
they being the parties who held the title to 
it at the time of the foreclosure. Now, these 
parties must have known that the property 
was conveyed to Mr. Thomas Richmond. 
They must have been aware of the fact that, 
when this mortgage was foreclosed, Dean 
Richmond had not a scintilla of title in it, 
and yet that is set up here, because this 
deed never got upon the record. Dean Rich- 
mond is dead, and the inference seems to be 
that they could put the sacrifice of that prop- 
erty, of the Park Row property, and Miehi T 
gan avenue property, and these stocks alto- 
gether, and make up an enormous charge of 
dereliction and bad faith, as trustee, as 
against Dean Richmond's estate. 

It seems to me, for these considerations, 
that the allegations in the bill are not sus- 
tained by proof, and that the bill must be dis- 
missed. 
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RICHMOND MANUF'G CO. v. STARKS 
et al. 

[4 Mason, 296.] i 

Circuit Court, D. Rhode Island. TSTov. Term, 

1826. 
Factor— Sale below Authorized Price — Rati- 
fication. 
Where a factor was authorized to sell goods 
at a limited price; and he afterwards sold them 
below that price, and sent an account to his 
principal, of the sales and prices, and author- 
ized him to draw for the balance of the account; 
and the principal received the account, and drew 
for the balance, and made no objections in his 
letters, or otherwise, to the conduct of the factor 
in the sales; it was held that his conduct amount- 
ed to a ratification of the factor's proceedings. 
[Cited in The Henry, Case No. 6,372; Norris- 

v. Cook, Id. 10,305.] 
[Cited in brief in Derrickson v. Cady, 7 Pa. 
St. 30; Despatch Line of Packets v. Bel- 
lamy Manuf'g Co., 12 N. H. 238; Lee's 
Adm'r v. Fontaine, 10 Ala. 755; Meyer v. 
Morgan, 51 Miss. 21; Sunderland v. Kil- 
bourn, 3 D. C. 510. Cited in Wright v. 
Boynton,'37 N. H. 22.] 

Assumpsit against the 'defendants [Henry 
Starks and others] as factors of the plaintiffs, 
for the sale of certain cotton goods.. Plea, 
the general issue. At the trial the facts 
were, that the plaintiffs bad consigned to the 
defendants, who were merchants at New Or- 
leans, sundry cotton goods for sale, with or- 
ders not to sell the same at a price below 
eighteen cents per yard. The defendants 
kept the goods on hand a considerable time, 
being unable to sell them at the limits; and 
finally, without receiving any other orders, 
sold the goods at prices below the limits, 
from thirteen cents per yard and upwards. 
In January, 1824, the defendants sent a let T 
ter -to the plaintiffs, informing them of the 
sales and prices, enclosing also an account 
current, at the prices sold for, stating the 
balance in their hands, and authorizing the 
plaintiffs to draw for it. The letter and en- 
closures were duly received by the plaintiffs, 
who wrote a letter in reply. They after- 
wards drew, at different times, bills for parts 
of the balance, and finally for the residue. 
These bills were duly paid. There was no 
intimation in any of these letters, that the 
defendants had done wrong; no complaint 
was made of the sales; and no objection sug- 
gested against the account 

The action was brought for the difference 
between eighteen cents and the prices at 
which the goods were sold. 

Tibbits Whipple, for plaintiffs. 
Thomas Burgess, for defendants. 

STORY, Circuit Justice. The court are 
decidedly of opinion, that the plaintiffs are 
not entitled to recover. The conduct of the 
plaintiffs amounted to a full ratification of 
the sales by the defendants. It was their 
duty, upon receiving the letter and account of 

i [Reported by William P. Mason, Esq.] 
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sales, to have expressed their dissatisfaction 
within a reasonable time. So far from so 
doing, they have repeatedly written since, 
without the slightest complaint, and drawn 
for the whole balance. This is a complete 
acquiescence in the acts of the defendants. 
It amounts to a virtual adoption of the sale. 
A subsequent confirmation is equivalent to 
an original authority. If a merchant neg- 
lects, after a reasonable time, to object to an 
account current, he is deemed to acquiesce in 
it; and it is treated as an account stated. 
See Tiekel v. Short, .2 Yes. Sr. 239; Willis v. 
Jernegan, 2 Atk. 251. Judgment for the 
defendant. 



Case Wo. 11,803. 

In re RICHTER'S ESTATE. 

[1 Dill. 544 ;.i 4 N. B. R. 221 (Quarto, 67); 3 
Chi. Leg. News, 33; 2 Leg. Gaz. 362.] 

Circuit Court, D. Iowa. Oct. Term, 1870. 

Bankruptcy — Fraudulent Preference — Sur- 
render—Running Account. 

1. Where an assignee brings his action under 
the 35th section of the bankrupt act [of 1867 (14 
Stat. 534)] to recover of a creditor of the bank- 
rupt property alleged to have been sold or con- 
veyed to him in fraud of the act, and where the 
defendant in such action denies his liability, re- 
sists a recovery, goes to trial, and judgment 
passes against him, such a judgment conclusive- 
ly establishes that the creditor sought to obtain 
a fraudulent preference, and disentitles him to 
prove up against the estate of the bankrupt, the 
debt or claim on account of which he received 
the fraudulent preference. Payment of such a 
judgment under execution issued is not such a 
surrender as is contemplated by section 23 of 

• the act, and will not entitle the party to prove 
up the claim in satisfaction of which he received 
property from the bankrupt by way of illegal 
preference. 
[Cited in Re Leland, Case No. 8,230.] 

2. Sections 23 and 39 of the bankrupt act com- 
mented on, and construed to stand together. 

3. Where the debt or claim on account of 
which the illegal preference is received is single 
and entire, the creditor is entitled to no div- 
idends thereon, though it may have been proved 
up or allowed before the judgment was obtained 
which established the fraudulent character of 
preference; but if he has two disconnected 
debts, receiving a fraudulent preference as to 

•one only, will not affect his right to prove up 
the other or to receive dividends thereon. 
[Cited in Re Holland, Case No. 6,604; Re 
Aspinwall, 11 Fed. 138; Re M'Vay, 13 Fed. 
445.] 

4. An open running account for merchandize 
sold, consisting of various items of charges and 
credits at different times, on which was credited 
the amount at which the property was pur- 
chased by way of fraudulent preference, leaving 
a balance which wad proved up before the regis- 
ter against the bankrupt's estate, was held 
prima facie to be but a single debt or claim, and 
by reason of such preference disentitled to any 
dividend on any part thereof. 

[Appeal from the district court of the 
United States for the district of Iowa.] 

The following are the facts as they appear 
from tne evidence in the case: Richter was 

i [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 



adjudged a 'bankrupt on his own petition, 
filed on the 19th day of October, 1868. Cra- 
gm is the assignee in bankruptcy. The 
present controversy is between the assignee 
and Messrs. Greenwald & Co., who are by 
far the largest creditors of the bankrupt, 
and to whom the latter, three days before 
filing his petition to be adjudicated a bank- 
rupt, sold and transferred his stock of goods, 
which embraced, as appears from the in- 
ventory, nearly all his property, not ex- 
empt from execution. Greenwald & Co. 
filed their .claim before the register to be 
proved against the estate. It consists of a 
running account for goods and merchandize 
sold by them, they being merchants, at va- 
rious times during the years 1867 and 186S, 
to the bankrupt, who was also a merchant. 
The total debt side of the account is 

$5,984 62 
Various credits 2,9S3 10 

Balance $3,001 52 

Oct. 16, 1S6S. By mdse 1,471 S8 

Balance $1,529 64 

Accompanying this account filed with the 
register, was the following statement, sworn 
to by Greenwald & Co., to-wit: "Richter 
owed us for goods sold §3,001.52; but on the 
16th day of October, 1868, he sold and de- 
livered to us the stock of goods belonging 
to him for $1,471.88, leaving a balance due 
us of $1,529.64." Their debt was proved up 
and allowed against the estate, in this 
amount, viz., $1,529.64, and constitutes near- 
ly one-half of all the claims established 
against it. Subsequently, in April, 1869, the 
assignee commenced an action against said 
Greenwald & Co., in the district court of 
the United States for the district of Iowa, 
to recover the value of the stock of goods 
which Greenwald & Co. had thus purchased 
of the bankrupt The petition in said ac- 
tion, in substance, alleges that Richter was 
adjudged a bankrupt on his own petition, 
October 19th, 1868; that Cragin was ap- 
pointed assignee, November 21st, 1868, that 
on the 16th day of October, 1S68, Green- 
wald & Co., defendants, claiming to be cred- 
itors of Richter, took and received from him 
a transfer of a large amount of goods, being 
his whole stock in trade as a retail merchant, 
of the value of $3,500, the said transfer be- 
ing made out of the ordinary course of busi- 
ness, and with a view to prevent said prop- 
erty from being distributed to the creditors 
of the bankrupt, and to evade the bankrupt 
act; the said Greenwald & Co. having, as al- 
leged, at the time of receiving such transfer 
reasonable cause to believe the said Richter 
to be insolvent- The petition further al- 
leges want of assets to pay debts proved, 
a demand for the goods of Greenwald & Co.; 
their neglect and refusal to surrender them, 
whereby they have converted them to their 
own use; wherefore the assignee prays a 
judgment for their value. Greenwald & Co. 
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filed an answer, denying the allegations of 
the petition. At the November term, 1869, 
of the district conrt, a trial of this action on 
these. issues was had, resulting in a verdict 
and judgment for the assignee against Green- 
wald & Go., for $1,566.31, which judgment 
was never set aside or reversed. Execu- 
tion was immediately issued, and on the 
same day the marshal made return thereon 
that he had received the full amount thereof 
from Greenwald & Co. After this judgment 
was rendered, and at the same term, Green- 
wald & Co. made in the district court a mo- 
tion as follows: "Now come the said Green- 
wald & Co., and the court having found the 
goods of the said Richter were taken by them 
for the benefit of all of his creditors, move 
the court for leave to prove up the balance 
of their claim, viz., 91,471.88, being the 
amount credited to said Richter, Oct. 16th, 
1S6S, when said goods were obtained." This 
motion was overruled by the district court, 
and from its judgment thereon, denying to 
Greenwald & Co. the right to establish the 
balance of their debt, an appeal is taken by 
them to this court. After the aforementioned 
judgment was rendered in favor of the as- 
signee against Greenwald & Co., for- the 
value of the goods, the assignee, by his coun- 
sel, moved the district court "for an order 
vacating and setting aside the allowance 
heretofore made of the claim of Greenwald 
& Co. against the estate of said bankrupt, 
and directing the assignee not to pay over 
any dividend to them on the claim proved 
by them." This motion is based upon the 
legal effect of the said judgment in favor of 
the assignee against Greenwald & Co., which 
conclusively 'establishes, as the motion 
claims, that the latter "sought to obtain an il- 
legal preference in fraud of the bankrupt 
act." The district court sustained this mo- 
tion, and made an order declaring that 
Greenwald & Co. were not entitled to any 
dividend or share in the bankrupt's estate 
upon the debt theretofore proven against it, 
and directing the assignee not to pay them 
any dividend thereon. [Case unreported.] 
From this order the said Greenwald & Co. 
also appeal. 

[Certain sections of the bankrupt act of 
March 2, 18G7, having relation to the ques- 
tion before the court, may now be mention- 
ed. 14 Stat 517. By section 18 of this stat- 
ute it is provided that "no person who has 
received any preference contrary to the pro- 
visions of this act shall vote for or be eli- 
gible as assignee." By section 23 it is enacted 
that: "Any person who, after the approval 
of this act, shall have accepted any prefer- 
ence, having reasonable cause to believe that 
the same was made or given by the debtor, 
contrary to any provision of this act, shall 
not prove the debt or claim on account of 
which the preference was made or given, 
nor shall he receive any dividend therefrom 
until he shall first have surrendered to the 
assignee all property, money, benefit, or ad- 
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vantage received by him under such prefer- 
ence." By section 29 it is provided that: 
"No discharge shall be granted, or if granted 
shall be valid, if the bankrupt has given 
any fraudulent preference contrary to the 
provisions of this act * * * or if he has, 
in contemplation of becoming a bankrupt, 
made any pledge, payment, transfer, assign- 
ment, or conveyance of any part of his prop- 
erty, directly or indirectly, absolutely or 
conditionally, for the purpose of preferring 
any creditor, etc., * * * * or has been 
guilty of any fraud whatever, contrary to 
the true intent of this act" faection 35 re- 
lates to transfers in fraud of the act, and as 
to fraudulent preferences is as follows: "If 
any person, being insolvent, or in contem- 
plation of insolvency, within four months 
* * * with a view to give a preference to 
any creditor * * * makes any payment, 
pledge, assignment, transfer, or conveyance 
of any part of his property, either directly 
or indirectly, absolutely or conditionally, the 
person receiving such payment * * * trans- 
fer, or conveyance, or to be benefited there- 
by * * * having reasonable cause to be- 
lieve such person insolvent, and that such 
payment, «• * * assignment or convey- 
ance is made in fraud of the provisions of 
this act, the same shall be void, and the as- 
signee may recover the property or the value 
of it from the person so receiving it or to 
be benefited * * * And if such sale, etc., 
is not made in the usual and ordinary course 
of business of the debtor, the act shall be 
prima facie evidence of fraud." Section 39, 
relating to involuntary bankruptcy, makes 
such fraudulent preference by a bankrupt or 
insolvent debtor, an act of bankruptcy, and 
then, as amended, July 27, 186S [15 Stat. 
227], enacts as follows: "And if such per- 
son shall be adjudged a bankrupt, the as- 
signee may recover back the money or other 
property so paid * * * assigned; or trans- 
ferred contrary to this act Provided the 
person receiving such payment or convey- 
ance had reasonable cause to believe that a 
fraud on this act was intended, and that 
the debtor was insolvent, and such creditor- 
shall not be allowed to prove his debt in 
bankruptcy."] 2 
Shiras, Van Duzee & Henderson, for as- 

glOfT|Pg # 

Roberts & Fouke, for Greenwald & Co., ap- 
pellants. 

DILLON, Circuit Judge. 1. As to the Motion 
of Greenwald & Co. The cardinal idea of the 
bankrupt act isanindiscriminating distribution 
of all of the effects of the debtor, to all of his 
creditors. This legislation is essentially found- 
ed upon the doctrine that equality is equity. 
When a debtor finds himself embarrassed, ex- 
perience has shown that there arises in his 
mind a strong temptation, either to conceal 
his property, or to distribute i t as his favor or 

2 [From S N. B. R. 221 (Quarto, 67).J 
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Ms enmity, or both may dictate. When cred- 
itors perceive their debtor's embarrassment, 
concert of action for the mutual benefit of them- 
selves and the debtor becomes almost impos- 
sible, and the most vigilant or the most un- 
feeling seek an advantage or priority by means 
of writs of attachments, or other legal pro- 
cess, or by obtaining mortgages or confes- 
sions of judgment. Recognizing the essential 
■equality of right of all the creditors of a com- 
mon debtor, and the duty of the latter, if 
he cannot pay all in full, to pay all in equal 
proportions, and the practical impossibility of 
accomplishing full and equal distribution -with- 
out stringent provisions, the bankrupt act pro- 
hibits the debtor from making, and the cred- 
itor (having reasonable cause to believe the 
debtor to be insolvent) from accepting any 
preference, in money or property, directly or 
indirectly, absolutely or conditionally, which 
contravenes the policy or has the effect to 
defeat the purposes of the act 

The temptation to prefer, and the danger of 
doing so, inhere in the situation of an insol- 
vent debtor j and hence "it is (to use language 
applied to purchases of trust property by trus- 
tees) "the wise policy of the law has put the 
sting of a disability into the temptation, as 
a defensive weapon against the strength of 
the danger which lies in the situation." Notes 
to Fox v. Mackreth, 1 Lead. Cas. Eq. 161. 
The 18th, 23d, 29th, 35th, and 39th sections 
of the bankrupt act abundantly evince the 
anxiety of the legislature to guard against 
preferences, which operate as a fraud upon the 
policy of the act. Such preferences are not 
only prohibited and declared void, but certain 
penalties are denounced against creditors who, 
under the circumstances specified, accept of 
preferences. Thus it is declared that such a 
creditor shall not "vote for, or be eligible as 
assignee" (section 14), and "shall not prove his 
debt in bankruptcy" (section 39, and compare 
section 23), and shall be liable to the assignee 
for the money or property received (section 
35). 

In the case now under consideration, the 
debtor, a retail merchant, three days before 
filing his petition to be adjudicated a bank- 
rupt, sold his whole stock of goods to Green- 
wald & Co., his largest creditors. The as- 
signee of the bankrupt, after his appointment, 
commenced, under the 35th section of the 
bankrupt act, an action against Green wald & 
Co. to recover the value of the goods which 
the bankrupt had transferred to them, in fraud, 
as it was alleged, of the provisions of that 
act The petition in that action made the 
averments required by the law; among others, 
Richter's insolvency, his sale of his whole 
stock of goods to Greenwald & Co., out of the 
usual course of business, his intent to evade 
and defeat the bankrupt act, and the pur- 
chasers' reasonable cause to believe their 
vendor to be insolvent etc. Issue was taken 
upon these allegations; the jury found for the 
assignee, and judgment was rendered accord- 
ingly, and the amount of the judgment was 
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paid by Greenwald & Co. to the marshal on 
execution, but it was paid promptly on the 
same day the execution issued, or the next. 
And it is the effect of this judgment upon the 
rights of Greenwald & Co. as creditors of the 
bankrupt, that we are now to consider. And 
first we may remark that this judgment, as 
between the estate of the bankrupt and Green- 
wald & Co. conclusively establishes that the 
purchase of the stock of goods by them from 
the bankrupt was made in fraud of the bank- 
rupt act This is res judicata, and Green- 
wald & Co. are estopped to deny it To en- 
title the assignee to a recovery in that suit, 
he would have to establish: 1. That Ricbter, 
when insolvent, or in contemplation of in- 
solvency, made the transfer. 2. That he made 
it with a view to give Greenwald & Co. a 
preference. 3. That they had at the time rea- 
sonable cause to believe he was insolvent, and 
that it was made in fraud of the act, or to de- 
feat or evade its provisions. 

Having recovered, it is conclusively presum- 
ed that the assignee did establish each of these 
propositions, and if so) he then necessarily 
established that Greenwald & Co. sought to 
get a preference, or advantage over other cred- 
itors, which was fraudulent in the contem- 
plation of the bankrupt act. Greenwald & Co- 
having accepted a fraudulent preference, the 
question is, how does it affect their claim or 
debt and their rights as creditors? The an- 
swer to this is given in the 23d and 39th sec- 
tions of the act By the former section it is 
enacted that the creditor accepting a fraud- 
ulent preference, "shall not prove the debt on 
account of which the preference was made or 
given, nor shall he receive any dividend there- 
from, until he shall first have surrendered to 
the assignee all property, money, benefit, or 
advantage received by Mm under such pref- 
erence." 

By the latter section named, it Is enacted, 
without qualification, that a creditor receiving 
a fraudulent preference "shall not be allowed 
to prove his debt in bankruptcy," and nothing 
is said about allowing proof of the debt, in case 
the creditor surrenders to the assignee the 
property, etc., received by way of preference. 
It is a settled principle of law that where there 
is a positive repugnancy between two sec- 
tions of the same act, the last governs, as 
presumptively the latest expression of the leg- 
islative will. This rule is highly artificial, and 
is never to be applied where its application is 
not necessary. Another, and much more rea- 
sonable rule of law, is that a statute shall be 
so construed, if possible, that all of its pro- 
visions may stand; and in this case it is pos- 
sible to give effect to sections 23 and 39 either 
first by holding the former applicable to con- 
structive, and the latter to actual and inten- 
tional frauds; or second, by holding the former 
applicable alone to eases of voluntary, and the 
latter alone to cases of involuntary, bankrupt- 
cy; or third— which wouldseem to be the correct 
view— construing the two in pari materia, ap- 
plicable to both classes of bankruptcies, and 
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to all cases falling within their terms, which 
would, by construction, annex the qualifica- 
tion in section 23 to the proviso in section 39, 
and both sections thus construed should, as 
far as applicable by their terms, be applied to 
cases arising under section 35 of the act. But 
this is a point on which we need not longer 
•dwell or give any positive opinion, since we 
will assume in favor of Greenwald & Co. that 
section 23, which relates specifically to pref- 
erences, is the one which governs their rights. 
By this it is declared that whoever receives a 
fraudulent preference, "shall not prove the 
•debt or claim on account of which the prefer- 
ence was made or given, nor receive any div- 
idend therefrom until he shall have first sur- 
rendered to the assignee all property * * * 
received by him under such preference." 

Under these circumstances, and with this 
provision in force, Greenwald &" Co. made 
the motion to prove up the balance of their 
claim, of the denial of which they now com- 
plain. Note the motion: it is "for leave to 
prove up the balance of their claim, viz., Sl,- 
471.88, being the amount credited Richter, 
October 16, 186S, when said goods were ob- 
tained." 

The statute is that they shall not prove up 
the debt or claim on account of which the 
preference was given. It was this precisely 
which, by the motion under consideration, 
they sought to have done, and which the 
•court refused to allow. 

It is urged by the claimants that this re- 
fusal was erroneous because they had, before 
the time when they made their motion, sur- 
rendered to the assignee all property receiv- 
-ed by them under the preference. This de- 
volves upon us the duty of interpreting the 
meaning of the word surrender, as it is here 
■used. And it is our opinion, that a creditor' 
who receives goods by way of fraudulent 
preference, and who refuses the demand 
therefor which the assignee is authorized to 
make (section 15), denies his liability, allows 
suit to be commenced by the assignee, de- 
fends it, goes to 'trial, is defeated and judg- 
ment passes against him, which he satisfies 
■on execution, can not be said within the 
meaning of the statute, to have surrendered 
to the assignee the property received by him 
under such preference. 

He has surrendered nothing. He accepted 
n fraudulent preference and defended it to 
the last. Faying a judgment which he stout- 
ly resisted, and from which he could not es- 
cape is not such a surrender as the statute 
■contemplates. To hold that it was, would 
be against the spirit of the statute, which is 
to discourage preferences. Such a holding 
would manifestly encourage, them, for if the 
transaction should be upheld the creditor 
Tvould profit, if overthrown, he would lose 
nothing, and stand upon an equal footing 
with those over whom he had attempted to 
secure an illegal advantage, and whom he 
has, by litigation, delayed in the collection of 
their claims. 
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As a further argument in favor of this 
view, it may be suggested that the statute 
equally prohibits the accepting and the giv- 
ing of a fraudulent preference. The fraud 
of the debtor in this respect is punished by 
disentitling him to a discharge (section 29). 
It would seem strange if the law provided no 
penalty against the creditor who participated 
in the fraud upon the act; and there is no 
penalty or punishment, if the view of the 
statute contended for by the appellants' coun- 
sel be correct. 

As a further argument in support of the 
opinion above expressed, it may be urged 
that when section 23 is read in connection 
with sections 35 and 39, all being in pari 
materia, it will be seen that the surrender 
provided for In section 23 is an act to be 
done by the creditor before the recovery of a 
judgment against him, as provided by sec- 
tion 35. That is, the assignee may demand 
of "the creditor the property received by him; 
if he surrenders it, he stands upon the same 
plane as the creditors, and may prove his 
debt and receive his dividends. If he re- 
fuses to surrender it, the assignee may sue 
as provided in section 35, and if he recovers, 
and payment be made on an execution, this 
is not a. surrender (which, implies voluntary 
action on the part of the creditor), but a re- 
fusal to surrender. So that the bankrupt act 
says decisively to every person who, under 
the circumstances specified, has received a 
preference: "Surrender what you have re- 
ceived and you shall lose nothing. If you 
refuse, and the assignee recovers the prop- 
erty or its. value, you shall get nothing. 
Make your election." When this election 
may be made we are not now required to 
decide, further than- to hold that it is too 
late to make it after the recovery of judg- 
ment by the assignee. In re Tonkin [Case 

No. 14,094]- 

2. As to the Motion, of the Assignee. It 
will be recollected that the balance of the 
debt due Greenwald & Co. after deducting 
the goods purchased, viz., $1,529.64, was prov- 
ed -up and allowed against the estate of the 
bankrupt prior to the determination of the 
action of the assignee against Greenwald & 
Co., for the value of the goods purchased by 
the latter of the bankrupt 

After the judgment in favor of the assignee, 
the latter moved the district court "to vacate 
and set aside" the allowance of the sum of 
$1,529.64, and for an order "directing the as- 
signee not to pay over any dividend" to 
Greenwald & Co. on this claim. 

The twenty-third section of the act declares 
that if any person shall accept a preference 
contrary to the provisions of the act, he 
"shall not prove the debt on account of 
which the preference was made or given, nor 
shall he receive any dividend therefrom, until 
he shall first have surrendered to the assignee 
all property, etc., * * * received by him 
under such preference." The court sustain- 
ed the motion of the assignee, and made an 
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order that he pay no dividends to Greenwald 
& Go. on that part of their claim which had 
been previously allowed. 

If the debt of Greenwald & Co. was single 
and entire, the effect of the judgment recov- 
ered against them by the assignee was to es- 
tablish,' as an adjudicated fact, that they had 
received a fraudulent preference in respect 
to such debt; and if so, they are not entitled 
to receive any dividend, though their claim 
may have been previously allowed, they hav- 
ing failed, as above held, to surrender to the 
assignee the property received under the pref- 
erence they accepted from their debtor. 

The statute is express that such creditor 
shall neither prove his debt nor receive any 
dividend therefrom, until he shall have first 
surrendered, etc This leaves no room for 
construction, and the mere fact that the 
claim was proved up before the register, an- 
terior to the time when the assignee recov- 
ered the judgment which established the 
fraudulent character of the preference, is im- 
material. 

And here it is proper to be noticed that it 
Is "the debt or claim on account of which the 
preference was made or given" that shall not 
be proved, or be entitled to dividends, not 
some other and unconnected debt If the 
debt is single and entire, the illegal prefer- 
ence affects the whole of it, though the prop- 
erty received does not equal it in value. But 
otherwise, if in their origin or by contract 
the debts of the creditor are not single and 
entire, but divided or divisible and disconnect- 
ed, and the creditor receives a preference 
distinctly as to one and not the other; for 
here he would be entitled to dividends on 
the one and not on the other. See Seeor v. 
Sturgis, 16 N. T. 548; Sweeny v. Daugherty, 
23 Iowa, 291. The claim of Greenwald & 
Co. as filed with the register, consisted of a 
running and apparently continuous account, 
made up of items of goods purchased at va- 
rious times. Prima facie, as stated, it con- 
stituted but one "debt or claim" within the 
meaning of the bankrupt act, and hence 
there was no error in the ruling of the court 
that, by reason of the fraudulent preference 
they had accepted, they were not entitled to 
any dividend in respect to their debt. If 
they had applied to show that the debt pre- 
ferred was disconnected from, and, not the 
same debt as that which was proved up, the 
court would doubtless have granted the ap- 
plication, but apparently it was otherwise, 
and the court ruled correctly. Its ruling on 
the motion under consideration is affirmed. 
It would still be in the power of the district 
court to allow Greenwald & Co. to show, if 
they ean, that the debt on account of which 
they received the preference is not the same 
as that which they proved before the regis- 
ter. If this is shown, the order made would 
be set aside; If not, it would of course stand. 
The orders appealed from are both affirmed. 
Af Firmed. 
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RICKARDS et ux. v. LADD. 

[6 Sawy. 40; 8 Reporter, 518; 12 Chi. Leg. 

News, 1; 8 Am. Law Ree. 264; 20 

Alb. Law J. 335.] i 

Circuit Court, D. Oregon. Aug. 21, 1879. 

Whits— Amended Returx— Parties to Action- 
Third Parties. 

1. In the absence of legislation to the con- 
trary, a court has the discretion to permit an 
officer to amend a return with or without no- 
tice, and at any time after the date thereof, so 
as to bind the Darties to the action or those 
claiming under them as privies. 

[Gited in Stetson v. Freeman (Kan.) 11 Pac 

(la:)9 S |?T&°04 h ] VaIley *• C °- " Ashby 

2. But a court can not authorize a return to 
he amended so as to affect the rights of third 
persons acquired in good faith prior to such 
amendment. 

. 3- An amended return, as between the parties 
to the action, or their privies, whether made 
with or without notice, can not he questioned by 
them collaterally. 

[Cited in Stetson v. Freeman (Kan.) 11 Pac 
43o.] 

[This was an action of ejectment by Wil- 
liam Richards and wife against William S. 
Ladd, in place of J. G. Richardson.] 

W. Scott Bebee, for plaintiff. 
John W. Whalley, for defendant. 

DEADY, District Judge. This action is 
brought by the plaintiffs, as citizens of Cali- 
fornia, against the defendant, as a citizen of 
Oregon, to recover the possession of lot No. 
10 in block B in the city of Portland. 

By the stipulation of the parties the cause 
is tried without a jury, and the following 
facts are considered proved: That in 1867 
the plaintiffs mortgaged the premises in con- 
troversy to Ann Carney, to secure the sum 
of $1,000, then loaned by her to the plaintiff 
William Riekards; that on November 14, 
1868, said Ann and Edward Carney (her 
husband) obtained a decree in the state 
circuit court for the county of Multnomah 
to enforce the lien of said- mortgage by the 
sale of the premises, upon which decree the 
same were sold to said Edward on Decem- 
ber 24, 1868, and on August 14, 1869, duly 
conveyed to him by the sheriff making such 
sale, and that the defendant has become 
the owner of all the interest in the premises 
so conveyed to said Edward. 

The decree in Carney v. Riekards was giv- 
en for want of an answer, neither of the de- 
fendants appearing in the suit. From the 
return of the deputy sheriff who served the 
summons, it appeal's that the wife was serv- 
ed personally and the husband constructive- 
ly, by a copy of the summons and complaint 
being delivered to her for him; but it does 
not appear that the husband could not be 

i [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission. 20 Alb. Law J. 
335, and 8 Reporter, 518, contain only partial 
reports.] 
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found In the county, or that any effort was 
made to serve him personally. ^ 

After the commencement of this action, 
July 30, 1879, said deputy applied to the 
circuit court aforesaid for leave to amend 
his said return so as to state therein that 
."he made due and diligent search for said 
defendant William Rickards, in or to to 
serve him in person, but was unable to find 
him within the county," which application 
was allowed by said court, and the return 
amended accordingly. ' # 

No notice of this application was given to 
the plaintiffs herein, and, so far as appears, 
no evidence or circumstance was offered or 
used in support thereof except the affidavit 
of the deputy that he verily believed he had 
made such search for the husband before 
leaving the copies of the process with the 
wife for him. 

Upon the authority of Settlemier v. Sulli- 
van 97 V. S. 444, it is admitted that the serv- 
ice as shown by the original return, was 
not sufficient to give the court jurisdiction, 
because it "does not appear therefrom that 
any effort was made to serve the nusband 
personally before attempting to make a sub- 
stituted service upon his wife. But it is 
claimed that the amended return shows a 
good service, and therefore the court had 
jurisdiction to order the sale of the prem- 
ises. To this the plaintiffs reply that the 
amended return, being made without notice 
to them of the application therefor, is in- 
valid; and also that even such return is 
insufficient, because it does not show that 
the person upon whom the substituted serv- 
ice was made was "of the family" of said 
Rickards, as required by statute (Oiv. Code 
Or. § 54), nor that a copy of the complaint 
as well as the summons was served upon 
the wife. In actions at law, the statute 
(section 54, supra) makes it necessary to 
serve a copy of the complaint with the copy 
of the summons upon each defendant; but 
in suits in equity, where there is more than 
one defendant it is sufficient to serve a copy 
of the complaint upon only one of them, as 
was done in this case. Id. § 386. 

It is true that the amended return does 
not show that Mary Ann Rickards, upon 
whom the substituted service was made, was 
of the family of the defendant; but it does 
state that she was his "wife." 

The proof of service of process, upon which 
a court takes jurisdiction to give judgment 
against a party that may result in depriving 
him of his property, ought to be distinct and 
certain. Every essential of the statute ought 
to appear to have been substantially com- 
plied with. Particularly is this the case 
where a personal judgment is sought to be 
obtained upon a constructive service. Hew- 
itt v. Weatherby, 57 Mo. 2S0. It is not 
enough that it appears from the return of 
the officer that the service may have been 
duly made. Each essential fact of the serv- 

20FED.CAS. — 48 
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Ice must be stated explicitly, or in such 
terms as make it appear by necessary impli- 
cation or inference. Settlemier v. Sullivan, . 

97 XL S. 449. ■ , 

Now, a person who is the wife of a de- - 
fendant is not, therefore, on any given day 
or hour, a member of his family within the 
meaning of the statute; that is, it does not 
necessarily follow from that fact that she 
is then living or being "at the dwelling- 
house or usual place of abode" of the de- 
fendant, within the county. In this age of 
locomotion and self-direction, husbands and 
wives do not always live under the same 
roof, and are often temporarily separated. 
Hewitt v. Weatherby, 57 Mo. 279. 

But when it also appears, as it does m 
this case, that the wife, at the time of the 
substituted service, was at "the usual place 
of abode", of the husband, I think the neces- 
sary inference is that she was a member of 
the family therein, within the meaning of 
the statute, and a substituted service might 
be lawfully made upon her there. 

The only other question in the case is 
whether the court had power to permit the 
deputy to amend the return without notice 
to the parties interested; and upon an ex- 
amination of the authorities, and a careful 
consideration of the nature and reason of 
the proceeding, I think it had. 

And, first, this is not a jurisdictional mat- 
ter. The jurisdiction of the court depends 
upon the service of the process. The proof 
of the fact, the return, is made by the officer 
making the service in obedience to the com- 
mand of the writ, under such regulations as 
the law may prescribe. The court cannot 
say what return shall be made, but when 
made, it becomes a part of the record of the 
court The defendant is not a party to the 
proceeding, and it is made without his eon- 
sent or notice to him. 

If afterwards it is discovered that a mis- 
take has been made in the matter, the return,, 
being now a record of the court, can only 
be amended by leave of the court But still 
the court does not make the amendment. 
The authority to amend the return, as in the 
case of making it is primarily in the officer, 
and not in the court; but after making the 
return, the authority of the officer becomes 
qualified, so that it cannot be exercised with- 
out the consent of the court. Strictly speak- 
ing, then, the proceeding is one between the 
officer <md the court It is ex parte in its 
very nature, and no one has an absolute right 
to notice of it In contemplation of law, the 
amended return is made under the same sanc- 
tion and responsibility as the mistaken one. 
In effect, it becomes the return in the ease, 
and cannot be questioned collaterally by the 
parties to the action or those claiming under 
them as privies. Freem. Ex'ns, § 365. 

In support of the proposition that notice 
to the uarties interested is necessary in case 
of an application to amend a return, the 
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plaintiff cites O'Conner v. Wilson, 57 HI. 
226. But this was a suit in equity, a direct 
proceeding to set aside an amended return 
as being fraudulently made and operating 
ns a cloud upon the plaintiff's title. The 
amended return was made by the sheriff 12 
years after the date of the return, and when 
iie had become interested in maintaining the 
title to certain premises under a sale made 
in a suit in which this amended return was 
made; while the service was made by his 
deceased deputy, and there was no memoran- 
dum of the transaction or knowledge there- 
of upon his part by which the amendment 
could be honestly and intelligently made. 
The case is an interesting one, and contains 
some wholesome limitations upon the power 
of amending returns. The court set aside 
the return as being made by the principal, 
and not the deputy who made the service, 
and because he was disqualified to do so by 
interest; and also that, after the lapse of 12 
years, leave should not be granted to amend 
a return. The court also laid down the rule 
that a court should not grant leave to amend 
a return, without notice to the party thereby 
affected, after the term at which the cause is 
determined. But this was confessedly a new 
rule, and so far modified the prior cases in 
that court of Turney v. Organ, 16 111. 43; 
Dunn v. Rodgers, 43 111. 260; Moore v. Pur- 
ple, 3 Gilman, 149, and Morris v. Trustees of 
Schools, etc., 15 111. 266. 

The same ruling, in effect, was made in 
Thatcher v. Miller. 13 Mass. 271. In this 
case the officer asked to amend his return 
after a period of six years. The court refus- 
ed the application, and said: "More than 
six years have elapsed since the return was 
made; and the deputy sheriff now offers to 
insert an essential fact, the omission of 
which may render him liable to an action 
for damages. It would be unsafe to expose 
officers to so much temptation. At the same 
term at which a precept is returnable, to cor- 
rect a mistake or omission may be highly 
proper; but for an officer to undertake, six 
years after a defective return, to know with 
certainty the performance of a particular 
duty, when he is daily and hourly perform- 
ing similar duties upon different persons, is 
more than can be expected of men, however 
strong their memory." To the same effect 
Is Hovey v. Wait, 17 Pick. 197, in which the 
court refused, after a lapse of seven years, 
to permit an officer to amend his return so 
as to change the date of an attachment from 
the 17th to the 15th of the month, and there- 
by give it priority over a conveyance of the 
same premises. 

But it must be borne in mind that this is 
a case between .the parties to the suit in 
which the return was amended. No rights 
have been acquired or changed in the mean- 
time upon the faith of the original return. 
Therefore, the amended return, so far as this 
action is concerned, is only to have effect be- 
tween the parties to the suit in which it was 



made. But, as was held in this court on the 
motion for a new trial in Mickey v. Stratton 
(1879) [Case No. 9,530], an amendment to a re- 
turn cannot in any way affect the rights of 
persons not parties to the suit, which were 
acquired in good faith before the amend- 
ment was made. 

In Emerson v. Upton, 9 Pick. 168, It was 
held that a mortgage made before an attach- 
ment was levied upon the same premises, as 
appeared from the return, should prevail 
over said attachment even after the return 
was amended, so as to show that the at- 
tachment was in fact served prior to the 
record of the mortgage. See, also, Newhall 
v. Provost, 6 Gal. 87; Webster v. Haworth, 
S Cal. 25; Freem. Ex'ns, § 365. 

But an amended return is binding upon a 
third person who had notice of the actual 
service of the process or the facts contained 
in the amended return before acquiring any 
right in the property affected thereby. Ha- 
ven v. Snow, 14 Pick. 28; Johnson v. Day, 17 
Pick. 108. 

Although the courts very generally say that 
an officer ought not to be allowed to amend 
his return, at least after the time at which it 
is returnable, without notice to the persons to 
be affected by it, yet no case has been found 
in which an amended return has been held in- 
valid for want of notice, when questioned col- 
laterally. In Kitchen v. Keinsky, 42 Mo. 436, 
a return was amended, without notice, after 
a lapse of six years. The court upheld 'it 
and said: "The discretion of the circuit court 
as to matters of this kind is very large, under 
the laws of this state. Although an amend- 
ment of the process should not be allowed 
after judgment, and without notice, still it 
will not be questioned, in the absence of any- 
thing to show an improper exercise of that 
discretion." 

In Gavitt v. Doud, 23 Cal. 81, an amend- 
ment was sustained by which the sheriff in- 
cluded in his return upon an attachment and 
execution the very property he was then sued 
for taking and disposing of unlawfully. It 
does not appear whether the amendments 
were made upon notice or not, and the court, 
as in the case of Kitchen v. Iteinsky, supra, 
seems to have attached some importance to 
the fact that it appeared the court had acted 
justly in allowing them. 

In Barker v. Binninger, 14 N. Y. 277, a 
deputy sheriff had returned an execution 
nulla bona. The sheriff was afterwards al- 
lowed to cancel this return, and return that 
the writ was levied upon a horse of the de- 
fendant in the execution. Between the levy 
and the first return, Binninger, a stranger to 
the process, took the horse, and the sheriff 
sued him for conversion. The court upheld 
the amendment, although made without no- 
tice, upon the ground that Binninger was not 
a party to the execution, did not act upon the 
return, was a trespasser, and had no right in 
the matter which was affected by the amend- 
ment, and therefore no notice to him was 
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necessary. See, also, Linthicum v. Reming- 
ton [Case No. 8,377]; Supervisors v. Durant, 
9 Wall. [76 TJ. S.] 736. 

But the general rule seems to be that the 
court has the discretion to allow a return to 
be amended in all cases, with or without no- 
tice, but that such amended return cannot 
affect the rights of third persons acquired in 
good faith prior thereto; and whenever an 
amendment is so made, it cannot be question- 
ed collaterally by the parties to the suit or 
those claiming under them as privies. 

At the same time it must be admitted that 
this discretion is liable to great abuse, which 
may work irremediable injury to parties. It 
is easy to say that a person whose rights are 
injuriously affected by an amended return 
has a remedy against the officer for a false 
return. But in most cases, where an amend- 
ment is allowed after a lapse of time, even 
much less than in this case, the strong proba- 
bility is, that the officer is insolvent, and his 
sureties in the same condition or released; 
for it can hardly be that the sureties are lia- 
ble for a false return of their principal made 
long after his term of office has expired. 

As was well said by the court, in O'Conner 
v. Wilson, supra, "to permit such amend- 
ments, as a matter of course, without notice, 
and by any person who may have been in 
office at the time, and who may subsequently 
have become insolvent, and whose sureties 
may be in like condition, or who by lapse of 
time have become released, would be calcu- 
lated to work great wrong and injustice." 

The matter ought to be regulated by the 
legislature, so that, at least, no return could 
be amended after judgment in the case, with- 
out notice to the parties to be affected by it, 
nor after one year without substantial cor- 
roboration of the statement of the officer. 

But as the law is, or appears to be, this 
amendment, as between the parties to the 
suit, although made without notice after a 
lapse of nearly 11 years, and upon the uncor- 
roborated statement of the deputy, about a 
common and usual occurrence, cannot be ques- 
tioned collaterally in this court, and is, there- 
fore, so far valid. 

There must be a finding for the defendant, 
that he is the owner of the premises. 

BICKER (KENNEDY v.). See Case No. 7,- 

705. 
BICKERS (The ELIZABETH v.). See Case 

No. 4,353. 

Case 3STo. 11,805. 

RICKETSON et al. v. WRIGHT et aL 

[3 Sumn. 335.] * 

Circuit Court, D. Massachusetts. May Term, 

1838. 

Assumpsit— Waiver — Commissions — Interest — 
Goods Unla.tvfcli.t Taken. 
Assumpsit was brought for the proceeds of. 
a cargo, which was taken, under legal process 

i [Reported by Charles Sumner, Esq.] 



by the defendants, (the consignees) in a foreign 
port, for the debts of the prior owners of the 
ship, fidd, that the plaintiffs, (the consignors), 
by Dringing assumpsit, had waived the tort, so 
that the customary commissions should be al- 
lowed the defendants; but that the defendants 
were chargeable with interest from the time 
of the receipt by them of the proceeds of the 
cargo. 

Assumpsit by the plaintiffs (the consign- 
ors), for the proceeds of a cargo, which had 
been taken, under legal process, by the de- 
fendants (the consignees), in Rio de Janiero. 
for the debts of the prior owners of the ship. 
It was held by the court, that, if the taking 
was unlawful, it has been so far affirmed by 
bringing assumpsit, that the customary com- 
missions should be allowed to the defendants. 
Upon that principle, the parties agreed upon 
a settlement. A question arose, bowever, as 
to the time from which interest should be 
computed; whether, from the actual receipt 
of the money by the defendants in Rio, or 
from the time when the same would have 
been received as cash by the plaintiffs in Bos- 
ton, if remitted in the ordinary course of 
such business. The plaintiffs insisted, that 
the defendants, having had the money, and 
the use of it, should pay interest from the 
time of its receipt, having in fact made no re- 
mittance. The defendants insisted, that the 
sale being affirmed by the action, was to be 
taken in all respects, as if made by the order 
of the plaintiffs, and that the interest, being 
in the nature of damages for detention of the 
money, must date from the time when the 
defendants were bound to have paid it over. 
Judgment was entered, subject to the opinion 
of the court upon certain questions, all of 
which, except this, had been adjusted be- 
tween the parties. 

Gharles G. Loring, for plaintiffs. 
Franklin Dexter, for defendants. 

STORY, Circuit Justice. The sole remain- 
ing question in this case is as to the time 
from which interest is to run on the proceeds 
of the property; whether from the time of 
the receipt of the money by the defendants; 
or from the time, when the same would have 
been received as cash by the plaintiffs, if re- 
mitted in the ordinary course of business. 

The question is not without difficulty; but 
from the best consideration, which I have 
been able to give it, my opinion is, that in- 
terest ought to run frdm the receipt of the 
money by the defendants. If this were the 
case of an ordinary transaction and sale by 
consignees, who had sold property on account 
of the consignors, in violation of their orders, 
and held the proceeds for and on account of 
their principals, I should have no doubt, that 
the plaintiffs, by bringing • assumpsit for the 
proceeds, had affirmed the sale and proceed- 
ings throughout, and that the acts of the con- 
signees, being done by them throughout for 
and on account of the principals, must be all 
deemed to be adopted by the principals. But 
here, the case is entirely otherwise. The de- 



RIDDLE (Case No. 11,807) 

fendants, so far from attaching or selling the 
property on account of the plaintiffs, and re- 
taining the proceeds for their account, pro- 
fessedly acted throughout adversely to the 
plaintiffs, and on their own sole account. 
They insisted upon the right to hold the pro- 
ceeds for themselves, as their own property, 
rightfully acquired; and although the plain- 
tiffs, hy bringing assumpsit for the proceeds, 
have waived the tort, it is impossible to say, 
that they have adopted or ratified the acts of 
the defendants, in retaining the proceeds for 
their (the defendants) own use and account. 
That would be to defeat their own right to 
recover in this very suit upon the merits. I 
think, therefore, that the defendants must 
still be deemed to have received and held the 
proceeds adversely to the plaintiffs, and of 
course to have had the possession of the 
funds, and to have used them for their own 
benefit. And if so, they ought to pay inter- 
est for the same from the time, when the 
funds were appropriated to their own use. 
In the common case of an illegal conversion 
of property by a defendant, acting adversely 
and for his own interest in the sale of the 
property, the plaintiff does not, by waiving 
the tort and bringing assumpsit for the pro- 
ceeds, do more than affirm the sale. The de- 
fendant is still liable for interest upon the 
amount from the time of receiving the pro- 
ceeds of the sale; for he has received and 
detained them, not for the plaintiff, but for 
himself. And the presumption of law is, 
that the defendant in such a case has de- 
rived a benefit from the use of the funds 
equivalent to the interest; or, what is equal- 
ly potent, that the plaintiff has lost the use 
of his money from the time of the receipt 
thereof by the defendant, by the unlawful 
and wrongful detention of the defendant. In 
the present case, it is perfectly clear, that the 
plaintiffs never could have drawn a bill for 
the funds, which would have been honored, 
nor could they have insisted successfully up- 
on a remittance of them. And up to the 
very time of the trial of the present cause, 
. the defendants have claimed the proceeds as 
their own, not recognizing, but absolutely re- 
pudiating the title of the plaintiffs. It seems 
to me that interest, therefore, belongs to the 
plaintiffs during all the time of the detention. 
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RICKETTS et al. v. HENDERSON. 

[2 Cranch, O. G. 157.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1818. 

Judgment — Actios upox— Personal Service. 

A judgment against the principal debtor, in a 
foreign attachment in Pennsylvania, is not evi- 
dence, in the District of Columbia, of a debt 
due by that debtor. 
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Debt, on a judgment in Pennsylvania on a 
foreign attachment 

Mr. Taylor, for defendant, contended that 
as the judgment was rendered without any 
personal notice to the defendant, it was not 
even prima facie evidence of a debt. Rob- 
inson v. Ward's Ex'rs, 8 Johns. 89; Kilburn 
v. Woodworth, 5 Johns. 37; and Buchannan's 
Case, 9 East, 192. 

Mr. Swann, for plaintiff. 

THE COURT, having taken time to con- 
sider, rendered judgment for the defendant, 
on the authority of the cases cited by the 
defendant's counsel. 



RICKETTS (HENRY v.). See Cases "Nos. 6,- 
385 and 6,386. 

RICKETTS (RICH v.). See Case No. 11,762, 

RICKETTS (UNITED STATES v.). See Cas- 
es Nos. 16,158 and 16,159. 

RICKEY (ARMSTRONG v.). See Case No, 
546. 

RICO (UNITED STATES v.). See Cases Nos 
16,160 and 16,161. 

RIDDICK (WHITELY v.). See Case No. 17, 
567. 

RIDDLE (COPLEY v.). See Case No. 3,214 

RIDDLE (GORDON v.). See Case No. 5,619 



i [Reported by Hon. William Cranch, Chief 
Judge.] 
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RIDDLE et al. v. MANDEVILLE et al. 

[1 Cranch, C. C. 95.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1802. 

Notes — Remote Ixdorser — Usury. 

1. An action for money had and received 
can be maintained in Virginia, by an indorsee 
against a remote indorser of a negotiable prom 
issory note. 

2.' A sale of an indorsed negotiable note, fo 
flour, and a sale of the flour for an amount, ii 
cash, less than the value of the note after de 
ducting the discount for the time it had to run 
is not usurious. 

Assumpsit for money had and received. Th 
evidence was a note made by Vincent Gray 
March 2d, 1798, to Mandeville & Jamesson, o 
order; by them indorsed to James McClena 
chan, and by him to the plaintiffs; and th 
record of a suit by the plaintiffs against Gray 
the maker of the note, prosecuted to judgment 
execution, and insolvency. 

It was contended, by the defendants, 1st 
That an action will not lie by an indorse 
against a remote indorser of a promissor. 
note. 2d. That the plaintiff cannot recove 
on this count; and 3d. That the note wa 
usurious. 

1. On the first point, the cases cited were 
Mc Williams v. Smith, 1 Call (Va.) 123; Small 

i [Reported by Hon. William Cranch, Cbie 
Judge.] 
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wood v. Vernon, 1 Strange, 479; Grant v. 
Vaughan, 3 Burrows, 1516; "Ward v. Evans, 
2 Ld. Raym. 92S, and the case of Lee v. Love, 
1 Call (Va.) 497. 

THE COURT was of opinion that the action 
will lie. See the case of Dunlop v. Silver 
[Case No/4,lG9J. MARSHALL, Circuit Judge, 

contra. 

2. The plaintiff cannot recover on the simple 
count for money had and received. Because it 
tends to surprise the defendant. Wood v. 
Carr's Ex'rs, 1 Call (Va.) 232. But this ob- 
jection was unanimously overruled by the 

court. 

3. The evidence relied on to prove the usury, 
was that the note with the indorsement of 
the defendants and McClenachan was put in- 
to the hands of Simms, a broker, to raise 
money upon. With the note, which was for 
$1500 at 60 days, Simms purchased flour from 
Scott which he sold for §1200 cash, and paid 
it to McClenachan. 

THE COURT refused unanimously to in- 
struct the jury that the transaction was usuri- 
ous. 

A bill of exceptions was taken on the two 
first points, and the judgment reversed in the 
supreme court of the United States. See 1 
Crauch [5 U. SJ 290. 

[NOTE. Subsequently complainants brought 
a bill in equity, which was decreed to pe dis- 
missed in this court, it being held that there 
was no equity in the bill. Case unreported. 
From that decree the complainants appealed to 
the supreme court, where the decree was re- 
versed, and the defendants directed to pay the 
amount of the note to the plaintiffs. 5 Cranch 
(9 U S.) 322. A mandate was issued on this 
reversal, but nothing was said about costs, and 
the attorney for plaintiffs moved the court for a 
further mandate to the circuit court, to award 
the costs of that court It was held that the 
court below was competent to award costs in a 
chancery suit in that court, and, in case of 
a mandate, may issue execution therefor, b 
Cranch (10 U. S.) 86.] 



Case No. 11,808. 

RIDDLE v. MARSHAL OF THE DISTRICT 
OF COLUMBIA. 

[1 Cranch, C. C. 96.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1802. 

Execution— Delivery of Writ— Service. 

A fi. fa. first delivered to the marshal, will 
• supersede a fi. fa. delivered to a constable sub- 
sequently, but first levied. 

A justice Qf the peace for Alexandria coun- 
ty issued a fi. fa. on the 30th of September, 
1801, in the case of Riddle v. Kell, for S19.44, 
and 58 cents costs, which was delivered to 
Abercrombie, a constable, on the 11th of 
March, 1802. On the 3d of March, 1802, a 
fi. fa. was issued from the clerk's office of 
Alexandria county, against Kell, at the suit 
of the United States for a fine or forfeiture, 
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and came to the hands of the marshal on the 
9th of March, 1802, who afterwards levied 
it on the goods in the hands of the constable 
taken on the justice's fi. fa. 

Mr. Taylor, for Joshua Riddle, moved the 
court to quash the service of the fi. fa. of 
U. S. v. Kell, and for a rule on the marshal 
to return the goods to the constable, on the 
ground of their being in the custody of the 
law, and cited 10 Vin. Abr. 561. Goods in 
execution, though wrongfully, 'being once 
seized and in custody of the law, cannot be 
seized again by the same or any other sheriff, 
and if they are solo! thereon, such bargain 
is void. Per Holt, C. J., Bachurst v. Clink- 
ard, 1 Show. 174. 

Before KILTY, Chief Judge, and MAR- 
SHALL and CRANCH, Circuit Judges. 

KILTY, Chief Judge, was for granting the 
motion. MARSHALL. Circuit Judge, for 
discharging the rule, because there did not 
appear to be any means of quashing the jus- 
tice's execution. CRANCH, Circuit Judge, 
for discharging the rule because the justice's 
warrant did not appear to be regular; and 
if Riddle has been injured, he may bring his 
action. Rule discharged. 



i [Reported by Hon. William Cranch, Chief 
Judge.] 



RIDDLE (RAMSAY v.). See Case No. 11,- 

544. 

RIDDLE (UNITED STATES v.). See Case 
No. 16,162. 



Case Ho. 11,809. 

RIDDLE v. MOSS. 

[Cited in Virginia v. Evans, Case No. 16,969. 
Nowhere reported; opinion not now accessible. 
Reversed by the supreme court in 7 Cranch (11 
U. S.) 206.] 



Case No. 11,810. 

RIDDLE v. MOTT. 

[2 Cranch, C. C. 73.] i 

Circuit Court, District of Columbia. April 
Term, 1813. 

Notes — Indorsee — Demand and Notice- 
Maker's Insolvency. 

Demand, and notice to the indorser, are not 
necessary in Virginia, if the maker was so in- 
solvent that they could be of no use to the de- 
fendant. 

Assumpsit against the defendant as indors- 
er of Patrick Ramsay's note. 

THE COURT instructed the jury that, un- 
der the law of Virginia, it was not necessary 
to prove a demand upon Ramsay, and notice 
to the defendant, if they should be satisfied 
by the evidence, that Ramsay was so insol- 
vent, when the note became payable, (April, 
1808,) that such demand and notice would not 
have been a benefit to the defendant. Quaere. 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
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Case No. 11,811. 

RIDDLE v. POTTER. 

[1 Cranch, O. G. 288.] i 

Circuit Court, District of Columbia. March, 

.1806. 
Pleading at Law — Offer to Produce Record. 
A plea of the pendency of a former suit in an- 
other court, must offer to produce the record of 
such suit. , 

Plea in abatement— pendency of a former 
suit in Fairfax county, Virginia. Demurrer, 
special; because, 1. A suit in Fairfax is no 
bar to a suit here. 2. A suit in chancery 
is no bar to a suit at law. 3. There is no 
profert of a record of the case in Fairfax. 

Mr. E. J. Lee, for plaintiff. 
Mr. Swann, for defendant. 

THE COURT overruled the plea, and gave 
judgment of responaeas ouster, principally 
on the ground that the plea did not state 
any matter of record; and that the penden- 
cy of a former suit is no bar, unless the pro- 
ceedings in that suit are matter of record. 

After the opinion was given, Mr. Swan.n 
prayed leave to amend in that respect; but 
the court being informed, and the fact be- 
ing agreed by the parties, that the suit in 
chancery had been dismissed, refused leave 
to amend. 

The court gave no opinion on the two first 
causes assigned, but said it had been de- 
cided in this court, that a judgment of a 
court of record in one of the United States, 
was not a foreign judgment in any of the 
other states. 



RIDENBAUGH (YOUNG v.). See Case No. 
18,173. 

RIDEOUT v. HARTFORD. See Cases Nos. 
2,748 and 2,752. 

RUDER (DENNIS v.). See Case No. 3,797. 
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RUDER v. The PACIFIC.2 

District Court, D. California. Dec. 16, 1871. 

Collision between Sailing Vessels — Schooner 
at Piek. 

[A schooner, hoisting sail to depart from her 
pier, perceived another schooner making rapid- 
ly for a dock near by. The former thereupon 
hauled down her jib and held on to the wharf, 
but as the other continued to approach, the jib 
was again hoisted and the bowline slacked off, 
and a collision ensued just as the other was 
dropping her mainsail and had come to a stop. 
Held, that the approaching schooner had a right 
to assume, from the dropping of the jib, that 
the other would wait until she came to anchor, 
and it appearing that, if this course had been 
followed, the collision would not have occurred, 
the schooner at the pier was solely in fault.] 

[This was a libel by I. B. Rider and others 
against the Pacific, for damages for colli- 
sion.] 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Not previously reported.] 
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A collision occurred on the 3d of November, 
1870, between the schooners Pacific and 
Dreadnought, in the bay, at the foot of Mar- 
ket street, which resulted in an action for 
damages brought in the United States- dis- 
trict court. 

Milton Andros, for libelant. 
Will Campbell, for claimant. 



HOFFMAN, District Judge. On the 3d of 
November, 1870, the schooner Dreadnought 
was lying at the end of Clay Street wharf, 
with all sails set, ready to start on her voy- 
age. She was still attached to the wharf by 
a bowline, which the master was about to 
cast off, when he observed the Pacific, off 
Vallejo Street wharf, coming down with a 
strong flood tide and before a northwest 
wind, apparently heading for Clay or Market 
Street wharf. He thereupon held on to his 
fast and hauled down his jib, intending to 
give the Pacific an opportunity to come to 
an anchor. The latter vessel continued her 
course until, as the master of the Dread- 
nought asserts, she approached so near to 
the latter vessel as to render a collision im- 
minent, if not inevitable, when he hoisted his 
jib and slacked off his bowline about 30 
fathoms. The maneuver proved unsuccess- 
ful. The Dreadnought failed to clear the 
Pacific, the jibboom of the latter striking the 
Dreadnought's mainsail. No injury was done 
to the hull of the Dreadnought, the martin- 
gale or bobstay of the Pacific preventing any 
contact of the stem with the quarter of the 
other vessel. 

It clearly appears that, previous to the col- 
lision, the Pacific had hauled down her jib, 
let go her anchor, and had rounded to, so as 
to head to the wind. At the moment of the 
collision she was hauling down her mainsail. 
This fact would seem to indicate that she 
must already have come into the wind. 
With an anchor let go and her jib hauled 
down, in a flood tide and a strong nor'wester, 
it is to be presumed that her head would 
have been brought to the wind and tide al- 
most immediately. It is stated by the wit- 
nesses for the libelant, that the Pacific would 
have struck the Dreadnought had not the 
latter slackened her bowline. This appears 
to me demonstrably erroneous. The master 
of the Dreadnought states that he paid out 
about 30 fathoms of line. The wind and tide 
must have taken his vessel directly, or near- 
ly directly, toward the Pacific. It is said 
that the latter was still forging ahead against 
wind and tide, and overrunning her chain. 
Admitting this to be true, though I think the 
fact is otherwise, the force of the collision 
was so slight, considering the disparity In 
the size of the vessel (the Pacific being 200 
tons and the Dreadnought 20), as to prove 
that the Pacific must have been nearly sta- 
tionary. It is at least quite clear that she 
would have become so before traversing the 
distance of 20 fathoms, which would have in- 
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tervened "between her and the Dreadnought, 
had the latter remained at the -wharf. The 
immediate cause of the collision was, there- 
fore, the slacking off her line by the Dread- 
nought; and the only question in the case is 
whether the Pacific was in fault in not hav- 
ing sooner let go her anchor, and by omitting 
to do so, causing the Dreadnought to suppose 
a collision to he imminent, and that some 
necessity to avert it was demanded. The cir- 
cumstance that the measures adopted by the 
Dreadnought were unnecessary, or, as the re- 
sult proved, caused the accident, is no excuse 
to the Pacific if, by her own fault, she placed 
the other vessel in a situation of apparently 
imminent danger, requiring instant action 
to avert it But it does not appear to me 
that, under the evidence, this fault can be 
attributed to the Pacific. She was bound to 
a wharf closely adjacent to that at which the 
Dreadnought was lying* When she saw the 
latter had hauled down her jib, she had a 
right to assume that her master intended to 
wait until she had come to an anchor. She 
knew that, by hauling down her own jib and 
letting go her anchor, she would come into 
the wind and arrest her progress in a very 
few moments, and the event proved her an- 
ticipation to be correct She had no right to 
suppose that, while she was in the act of do- 
ing this, and had nearly or quite accom- 
plished it, the Dreadnought, by slacking off 
her line, would attempt "to cross her bows, 
with wind and tide carrying her down upon 
her. 

These views are sustained by the evidence 
of the claimant's witnesses who observed the 
occurrence. They assert that, at the time of 
the collision, the Pacific was motionless, that 
she was heading to the wind and tide, and 
was riding to her anchor. Captain Goddall, 
who, however, was not in so good a position 
for observation, expressed the opinion that 
the Pacific was in fault But he failed to 
notice, or was not in a position to see, that 
the Dreadnought materially changed her po- 
sition by slacking off her line and setting her 
jib. He states that, from his nautical knowl- 
edge and observation of the occurrence, he 
thought the Pacific was to blame. "The ves- 
sel run into seemed to be stationary, and as 
the Pacific came up under strong headway, I 
could form no other conclusion." If the facts 
had been as supposed by the witness, his 
conclusions would have been just Had he 
been aware that the' collision was caused by 
the Dreadnought's not having remained sta- 
tionary, and that the Pacific, in fact brought 
up at a point nearly 30- fathoms distant from 
the position originally occupied by the other 
vessel, he would probably have found a dif- 
ferent opinion. 

I think, therefore, that the accident is to be 
attributed to the Dreadnought's not having re- 
mained at the wharf until the Pacific had 
come to an anchor, and to her attempt to 
cross the bows of the latter under circum- 
stances not justifying the attempt, and in a 
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state of the tide and wind which rendered 
this attempt dangerous and its success doubt- 
ful. 
Libel dismissed. 



Case No. 11,813. 

RIDGEWAY v. GHEQUIER. 

D- Cranch, C. O. 4J i 

Circuit Court, District of Columbia. April 
Term, 1801. 

Witness — Within Reach of Process — 

Deposition. 
A deposition taken in chief under a commis- 
sion may be read in evidence, unless the other 
party can prove that the -witness is within reach 
of the process of the court. 
[Cited in brief in Hope v. Eastern Transp. 
Line, Case No. 6.6S0J 

[This was an action by Coats Ridgeway 
against Bernard Ghequier.] 

A. deposition of a witness residing in Bal- 
timore taken under a dedimus, by virtue of 
the laws of Virginia, was offered by the plain- 
tin!. The deposition was taken in chief. 

THE COURT decided that the deposition,, 
being taken in chief, must be read, unless the 
defendant could prove that the witness was 
within reach of the process of this court The 
defendant not being able to prove that, the dep- 
osition was read. See Collins v. " Lowry, 2 
Wash. [Va.] 75. 

[See Case No. 11,816.] 



Case Wo. 11,814. 

RIDGEWAY v. OGDEN. 

[4 Wash. C. C. 139.] 2 

Circuit Court, D. New Jersey. Oct Term r 
1821. 

Lotteries — Deeds — Presumption — Facts to 
Show Fraud. 

The court upon a special verdict, or case 
agreed, cannot presume that a deed made in 
consideration of a nominal sum, the day after 
another was made expressly on a lottery consid- 
eration, was also on a lottery consideration, so 
as to avoid it. Nor can the court presume a 
deed to be fraudulent, unless the case or verdict 
states facts to show the fraud. 

[Cited in Frost v. Missionary Soc., 56 Mich. 
79, 22 N. W. 198.] 

[This was an action of ejectment by Jacob 
Ridgeway against John Ogden, Jr.] This case 
came before the court upon a case agreed, 
which differs from that of Same Plaintiff v. 
Underwood, see [Case No. 11,815], only in 
the following particulars. In this, it is stat- 
ed that the defendant, at the time when the 
ejectment was served, was in possession of 
what is called the "Wood Farm," as well as 
of two hundred and five acres, part of the 

i [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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Griffith farm; which two tracts, except a lot 
marked "Public Square," in the lottery 
scheme, and another lot containing about ten 
acres, were conveyed by Jones to Caldeleugh 
and others, as stated in the other ease, and 
were involved in all the consequences of the 
lottery transaction. On the 9th of Febru- 
ary, 1818, Jones, by deed, in consideration of 
$500, bargained, sold, and quitclaimed to the 
defendant, then being in possession, all his, 
the said Jones' right, title, and interest which 
he had in his own individual right, and not 
as agent or trustee for any other person, of, 
in, and to all that tract of land, lots, and 
premises, situate, &c. and lying between the 
property of J. Love and the Griffith farm, on 
Maurice river, being the same premises which 
the said Jones purchased of David C. Wood, 
containing five hundred acres, more or less. 
The above deed from Wood to Jones is dat- 
ed the 1st of August, 1811. 

Mr. Ewing and Richard Stockton, for plain- 
tiff. 
Griffith & Cox, for defendant. 

Before WASHINGTON, Circuit Justice, 
and PENNINGTON, District Judge. 

PENNINGTON, District Judge. Being of 
opinion that the lottery transaction was all 
unlawful, Jones could not hold as a trustee 
for the fortunate holders of the tickets, or 
certificates, as they were called. This nar- 
rows the question to the land contained in the 
deed from Jones to Ogden, of the 0th of Feb- 
ruary, ISIS, as to which, the court is called 
upon to declare the deed voluntary, fraudu- 
lent, and void against creditors, by treating 
the consideration of §300 mentioned in the 
deed as nominal. 

The first question on this head will be, 
whether, under the circumstances of this 
case, the court can, with judicial propriety, 
say that $500 was a mere nominal considera- 
tion? I think it cannot. More of the circum- 
stances ought to be disclosed; the value of 
the land, not as it is rated in the lottery 
scheme, but the actual value at the time the 
deed was made ought to have been ascertain- 
ed, and if practicable, whether the considera- 
tion was ever paid, or was intended to be so. 
The consideration might be looked upon as 
grossly inadequate, and for that and other 
reasons, the contract might be declared void 
in a court of chancery. Yet the considera- 
tion might not be deemed nominal, and the 
deed voluntary. Some evidence of an inten- 
tion to defraud creditors ought to have been 
stated, beyond the existence of the debts on 
which the judgments were obtained. I am 
therefore of opinion, that in this case, the 
plaintiff is entitled to recover all the land 
belonging to the premises in question, in the 
possession of the defendant, at the time 
of the service of the declaration, which is 
not covered by the deed from Jones to Og- 
den of the 9th of February, 1818, but not the 
land conveyed by that deed. 



WASHINGTON, Circuit Justice. Upon 
the facts stated in this ease, and in conformi- 
ty with the principles laid down by the court 
in the case of the present plaintiff against 
Underwood, there can be no doubt but that 
judgment must be given in favour of the 
lessor of the plaintiff as to the two hundred 
and five acres, pail of what is called the 
Griffith farm. Indeed the case does not state 
that Jones, after the re-conveyance to him 
by Caldeleugh and others, conveyed these 
two hundred and five acres to the defendant, 
or to any other person under whom he claims; 
so that if the lottery transaction were en- 
tirely out of the question, still the legal es- 
state vested in Jones at the time when these 
two hundred and five acres were levied up- 
on and sold. Connecting the lottery consid- 
eration with the re-conveyance to Jones, the 
trusts stated in that re-conveyance were void, 
and Jones was entitled to the legal estate in 
the premises at the time they were levied up- 
on and sold, and consequently the title of the 
lessor of the plaintiff to the two hundred and 
five acres is unexceptionable. 

As to the Wood farm, the estate therein 
was legally conveyed to the defendant, by 
the deed of the 9th of February, 1818, the 
case not stating that the consideration was 
so grossly inadequate as to warrant a pre- 
sumption of fraud. For I hold it to be clear 
law, that where a deed is attempted to be 
impeached by creditors or subsequent pur- 
chasers, on the ground of fraud to be presum- 
ed from inadequacy of price, it is necessary 
for the jury to find, or for the case to state 
the facts from which fraud may be inferred. 

Whether it is necessary to go further, and 
to find, or to state the deed to be fraudu- 
lent, instead of the evidence leading to that 
conclusion, is a question of some difficulty, 
which need not be decided in this case, and 
I wish for the present to avoid it It is 
quite sufficient that neither fraud nor the 
evidence of it is stated in the case. I am 
therefore of" opinion that the plaintiff is en- 
titled to recover only the two hundred and 
five acres, part of the Griffith farm. 



Case No. 11,815. 

RIDGEWAY v. UNDERWOOD. 

[4 Wash. C. C. 129.] i 

Circuit Court, D. New Jersey. Oct. Term, 
1821. 

Lotteries — Land Conveyance — Fraudulent 

Conveyances — Purchaser — Creditor 

— Cons j deration. 

1. A conveyance of land lying in New Jersey, 
founded on a lottery consideration, is void by 
the lottery act of that state, although the lot- 
tery was contrived and drawn in Pennsylvania. 

[Cited in Spindler v. Atkinson, 3 Md. 418, 423; 
Swain v. Russell, 10 Ind. 441.] 

i [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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2 A purchaser for a valuable consideration, 
though with notice of a prior voluntary convey- 
ance, is protected against it by the statute of 
27 Eliz. 
[Cited in Olaflin v. Mees,- 30 N. J- Eq. 212; 
Hagerman v. Buchanan, 4o N. J. Jiiq. ^y*, 
17 Atl. 946; Lockhard v. Beckley, 10 W. 
Va. 106; Payne v. Stanton, 59 Mo. 160; 
Young v. Heermans, 66 N. Y. 3S1.J 

3. A purchaser under ,a judgment and execu- 
tion against the grantor in the voluntary settle- 
ment, cannot be considered as a purchaser pro- 
tected by the statute of Elizabeth. But he is 
a creditor within the meaning of the statute, 
and stands in the place of the judgment cred- 

[Cited in Beeckman v. Montgomery, 1 Me- 
Cart (14c N. J. Eq.) Ill; Choteau v. Jones, 
11 111. 322; Houston v. Blackman, 66 Ala. 
559; Hunters v. Waite, 3 Grat. 56; Ked- 
field v. Buck, 35 Conn. 338; Scott v. Pur- 
cell, 7 Blackf. 68: Shaffer v. Fetty, 30 W. 
Va. 264, 4 S. E. 287.] 

4. Construction of the statute of Elizabeth as 
to fraudulent conveyances, in respect to prior 
and subsequent creditors, and subsequent pur- 
chasers. 

[Cited in Hunters v. Waite, 3 Grat. 64; Weav- 
er v. Owens (Or.) IS Pac. 588.] 

T5. Cited in Allaire v. Day, 30 N. J. Bo. 236 
and Wain v. Wain, 53 N. J. Law, 434, 22 Att. 
205; and cited in brief in Shontz v. Brown, £1 
Pa. St. 127, to the point that the rule that evi- 
dence is not admissible to show a consideration 
different from' that recited in the deed, in order 
to defeat the effect and operation of the deed 
itselt, has never been extended to prevent a 
party from showing that the deed is .void for 
fraud or illegality.] 

This was an ejectment brought [by Jacob 
Ridgeway against Jacob G. Underwood] to re- 
cover a tract of land called the lower or Grif- 
fith farm, containing one hundred and sev- 
enty-seven acres; and the cause came before 
the court for judgment, upon a case agreed, 
with liberty to either party to turn it. into a 
special verdict The facts stated in the case, 
and which are material to notice, are the fol- 
lowing: 

Joseph Jones being, in February, 1814, seis- 
ed of a tract of land, lying in the state of 
New Jersey, called the Griffith farm, con- 
taining three hundred and eighty acres, of 
which the premises in dispute are a part, 
caused the same, together with other tracts 
of land lying in this state, of which he was 
seised in fee, preparatory to a disposition 
thereof, in the way and manner after men- 
tioned, to be surveyed and divided into a 
number of lots, as delineated upon a certain 
map made by Samuel Lewis. These lots 
were of different values, many of the small 
ones being of little or no value, and none of 
" them worth more than S5. He afterwards 
caused certificates to be printed, dated "Phil- 
adelphia, March, 1S14," and numbered 

' from 1 to 1501, the form of all of them being 
the same, except the number and name of 
the purchaser. These certificates were sold 
by Jones for §125 each. The certificate stat- 
ed, that the person named in it was "the ac- 
tual bona fide purchaser of one of the follow- 
ing pieces or parcels of property, viz. the 
Olympic theatre in Philadelphia; or Jones's 
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island in the river Delaware; or a certain 
house in Walnut street, Philadelphia (de- 
scribing it); or one of thirteen hundred and 
sixty-eight lots in the town of Norris; or of 
the plantation called the Griffith farm, con- 
taining one hundred and seventy-seven 
acres;" and so of a variety of other lands 
lying within this state, separately described 
under the disjunctive or. The certificate 
then concludes in the following manner— 
"whichever may be determined at the gen- 
eral division of the said property to be made 
under the special direction of John Geyer" 
(and three other persons by name), "and for 
whatever part of the property aforesaid this 
certificate may then become entitled to un- 
der the aforesaid division, I hereby hind my- 
self, my heirs, &c. for and in consideration 
of $125 to me paid, to cause a good and suffi- 
cient deed to be made to the said purchaser, 
his heirs, &c. on the delivery of which, this 
certificate is to be returned to me." Signed, 
J. Jones. The case proceeds to state, that 
Jones, at the time these certificates were dat- 
ed and sold, valued the several pieces of 
property enumerated in them at various 
prices, from ?50,000 to $20. On the 18th of 
May, 1814, Jones and wife conveyed all the 
property mentioned in the said certificates to 
Robert Caldcleugh "and two others in trust, 
after a general division of the said property 
shall be made under the special direction of 
the four persons mentioned in the certifi- 
cates, among the several persons who have 
and shall become purchasers thereof from 
the said Jones, and upon the said Jones fur- 
nishing to them satisfactory evidence that 
he has discharged all the incumbrances upon 
the said estates (the amount of which several 
incumbrances are particularly stated) to re- 
convey all the above property to the said 
Jones in fee, in trust, and to the intent that 
Jones should convey to each of the said pur- 
chasers in fee simple, all that portion of the 
said estate in severalty which shall be allot- 
ted to him by the general division aforesaid, 
as the same shall be certified to the said 
Caldcleugh and his co-trustees, under the 
hands of the said John Geyer, &c. On the 
29th of July, in the same year, Geyer and his 
associates, "in pursuance of the stipulation 
contained in the said certificates to determine 
the lot to which the holder of each certificate 
should be entitled, proceeded as follows:"— 
the case then proceeds to describe the draw- 
ing in the manner that lotteries are usually 
conducted, the tickets or numbers from 1 to 
1,501 being drawn from one wheel, and the 
tickets containing the number of the lot, 
from 1 to 1,501, being drawn from the other, 
as the one to which the owner of the certifi- 
cate, then unknown, was entitled. After the 
drawing was completed, the managers, Gey- 
er, &c. made a return of their proceedings to 
the trustees before mentioned, stating the 
particular piece of property to which each 
holder of the certificates was entitled, under, 
and by virtue of the said drawing. On the 
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12th of December, 1814, the trustees re-con- 
veyed to Jones all the lands which he had 
conveyed to them, subject to the trusts de- 
scribed in the last mentioned deed. Jones, 
in execution of the said trust, conveyed by 
deed bearing date the 13th of December, 
1814, to Jacob Sperry and his heirs, the prem- 
ises in question, the said Sperry being the 
owner of the certificate which drew lot No. 
1,487, called the Griffith farm; and the gran- 
tee took possession thereof. This deed re- 
cites the conveyance to Caldeleugh, &c. of 
the 18th of May, and that a general division 
had been effected of the property therein 
mentioned, by whieh the said Sperry, as 
owner of certificate No. 1,487, became enti- 
tled to the Griffith farm, containing one hun- 
dred and seventy-seven acres. It also recites 
the re-conveyance by Caldeleugh and others 
to the said Jones. On the same day, the 
13th of December, 1814, Jones and wife, for 
the consideration of one dollar, executed a 
deed of release to the said Sperry and his 
heirs, of all their right, interest and estate *n 
the aforesaid lower, or Griffith farm, by cer- 
tain metes and bounds. On the 24th of Feb- 
ruary, 1816, Sperry, by deed, conveyed to B. 
Howell in fee in consideration of $12,630, the 
aforesaid tract of land; and on the 19th of 
March, 1816, Jones, for the consideration of 
§10, released to Howell and his heirs, all his 
right, interest and estate in the same. On 
the 13th of September, 1816, Howell convey- 
ed the land to Lewis, in trust to sell the same 
for the payment of his debts; and in Decem- 
ber, 1817, Howell and the trustee conveyed 
the same estate to Ogden, Rowland, and Se- 
gur, in fee, in consideration of $12,000. The 
grantees took possession under this deed, and 
the defendant held possession of the same 
as their tenant, when the declaration in 
ejectment was served. 

The case further states, that two judg- 
ments were entered in the supreme court of 
this state, in February, 1818, in the name of 
Charles Holland, against the aforesaid Jones, 
upon two bonds dated in November, 1815, 
and January, 1816, one of them for the sum 
of $23,226, and the other for $12,000. That 
executions were issued on the said judg- 
ments, and delivered to the sheriff on the 
25th of March following, by virtue of which, 
the premises in question were levied upon 
and sold by the sheriff on the 1st of June, 
1818, to the lessor of the plaintiff; and that 
the sheriff, by deed dated the 16th of that 
month, conveyed the same to the purchaser. 
It is further stated, that before and at the 
time of the said sale and conveyance by the 
sheriff, Ogden gave public notice of the title 
of himself, Rowland and Segur to this land, 
and that they were then in possession, whieh 
notice was given in the hearing of the lessor 
of the plaintiff. That Charles Holland, the 
witness to the deeds to Sperry, is the same 
person who obtained the aforesaid judg- 
ments; and that the said Jones, the trus- 
tees in the deed of the ISth of May, 1814, 
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Sperry, Howell, Lewis, Rowland and Segur, 
and the managers mentioned in the aforesaid 
certificates, were all citizens of Pennsylva- 
nia, at and after the time of executing the 
aforesaid deeds. That the drawing of the 
numbers aforesaid, making the certificates, 
and all the transactions alleged to be a lot- 
tery, except the sale of some of the certifi- 
cates, which was made in New Jersey, were 
done in the state of Pennsylvania, The case 
further states, that Sperry, Howell, Lewis, 
Ogden, Rowland and Segur, at the time of 
the deeds to them respectively made, had full 
knowledge of the proceedings relative to the 
aforesaid lottery, as alleged by the plaintiff. 

Ewing and Richard Stockton, for the lessor 
of the plaintiff, contended: (1) That this 
was a lottery transaction, and that the Seed 
from Jones to Sperry, founded upon that con- 
sideration, was void by the act of this state 
passed in the year 1797. Patt. Laws, 227. 
(2) That the release from Jones to Sperry, 
on the same day that the original convey- 
ance of this land was made, was also void, 
being evidently a part of the same transac- 
tion, and merely intended as a further assur- 
ance devised for confirming a rotten and de- 
fective title. (3) That the different releases 
stated in the case, were void under the law 
of this state, which corresponds with the 
statutes of 13 and 27 Eliz. being for a nom- 
inal consideration, and therefore fraudulent 
as to creditors and subsequent purchasers. 
2 Burrows, 1077; 3 Cruise, Dig. 374, 376; 1 
Ves. Jr. 92; 9 East, 59; 2 Vern. 121; Gooeh's 
Case, 5 Rep. [Coke] 61. The purchaser at 
the sheriff's sale is protected by the statute. 
2 Johns. Ch. 49. 

Griffith & Cox, for the defendant, insisted: 
(1) That this was not a lottery transaction; 
and that if it was, still the same having tak- 
en place out of this state, it is not embraced 
by the lottery' act relied upon by the plain- 
tiff's counsel. (2) That the release to Sper- 
ry operates as a deed of bargain and sale to 
pass an estate, by the law of this state, and 
being made for a valuable consideration, it 
is valid, since the court, upon this case, can- 
not presume that it is a part of the lottery 
transaction, or was founded on that consid- 
eration. But even if this were so, the sub- 
sequent release to Howell is free from any 
such imputation, and consequently the title 
of Jones was conveyed out of him before 
Holland's execution was levied. (3) The 
plaintiff cannot be considered as a purchaser 
within the state, as he did not buy from 
Jones; and if he had done so, still having 
been a purchaser with notice, he is not pro- 
tected by the statute. As a creditor, he is 
not protected, as the case does not state 
that Jones was insolvent, or even embar- 
rassed, when he released, either to Sperry or 
to Howell. Roberts, Frauds, 30, 40, 41; 
Cowp. 434, 435, 708. But though the deed to 
Howell was within the statute, it would not 
affect the defendant, who purchased bona 



[20 Fed. Cas. page 763] 



(Case No. 11,815; EIDGEWAY 



fide from Lewis, who had not notice. Sugd. 
Powers, 519, 520; 4 Wheat 487. 

The ease was argued at the last term, and 
was taken under advisement until the pres- 
ent. 

Before WASHINGTON, Circuit Justice, 
and PENNINGTON, District Judge. 

PENNINGTON, District Judge. I consider 
all the transactions respecting the distribu- 
tion of the different lots of land and real 
propexty to the holders of certificates, from 
the beginning down to the deed from Jones 
to the holders of certificates, and including 
that deed, as a lottery transaction; and that 
the plan being contrived, and executed in 
Pennsylvania, makes no difference, so far as 
it respects the land embraced by it lying in 
New Jersey; and this, whether the laws of 
Pennsylvania were violated or not. The 
transaction was not only against the policy, 
but the express prohibitions of the statute of 
New Jersey; and if an action were brought 
in either of the courts of this state, to en- 
force the fulfilment of any contract made un- 
der these transactions, it would not be sus- 
tained. It might be necessary to consider 
how far the courts of New Jersey would 
sustain an action founded on a disaffirmance 
of such contract, if another view of the sub- 
ject did not render this unnecessary. I con- 
sider the lottery transaction as at an end 
with the deed from Jones to Sperry, made in 
conformity with the scheme. This was all 
that was stipulated to be done by Jones; 
and he was under no agreement to do more. 
Admitting that all this transaction was un- 
lawful and void, the title still remained in 
Jones, and I have not been able to perceive 
any objection to his conveying the land, as 
was done by him and his wife, to Sperry- It 
is said to be all one transaction, and tainted 
with the original malady. But although the 
state of the case may excite suspicion, it 
will not, in my opinion, warrant the conclu- 
sion. It is also said that the consideration 
being nominal, the deed must be taken as 
voluntary, and therefore void against cred- 
itors. 

As to the point that a deed with a consid- 
eration merely nominal, will, as it respects 
creditors, be treated as voluntary, it will not, 
I believe, be denied; but to render a deed 
void under the statute of Elizabeth, as re- 
spects creditors, it must be made with intent 
to defraud and delay creditors; and there is 
nothing in the case agreed to show that 
Jones was indebted at the time the deed was 
executed in 1814. The first bond was given 
in November, 1815, and the second in the 
January following. This is the only evi- 
dence that Jones was indebted at the time 
of executing the deed in 1814. I am, upon 
the whole, of opinion that judgment, as in 
case of nonsuit, ought to be entered. 

WASHINGTON, Circuit Justice. This 
case presents three questions for the consid- 



eration of the court: (1) Was the first con- 
veyance of the 15th December, 1814, by 
Jones and wife to Jacob Sperry, made in 
pursuance of a lottery transaction? If it 
was, then, (2) Is the case embraced by the 
law of New Jersey of the 13th February, 
1797? If the answer be in the affirmative, 
then, (3) Did the estate of Jones pass from 
him by force of his subsequent deeds, or 
either of them? 

1. That the transaction which gave occa- 
sion to this conveyance was a lottery, can 
scarcely admit of a doubt. There was a 
scheme published, by which the distribution 
of prizes was to be regulated; certificates. 
or tickets, were issued and sold; managers 
were appointed; wheels used for the pur- 
pose of distributing the prizes; and chance 
alone decided the value of the prizes to which 
the adventurers should ' respectively be en- 
titled. Although, nominally, there were no 
blanks, inasmuch as some property was al- 
lotted to satisfy each certificate; yet, com- 
paring the relative value of the different 
portions of the property with each other, and 
with the price paid for the certificates, there 
were in reality but few prizes, and all be- 
sides were blanks. For the case states that 
the price paid for the certificate, according 
to the scheme, was $125; that the property 
was valued by Jones at from §50,000 to $20. 
and that many of the small lots were of lit- 
tle or no value, and none of them worth more 
than $5. Upon chance, then, and that' 
alone, could the purchaser rest his hope, 
whether he should, for his $125, gain prop- 
erty greatly exceeding that sum in value, or 
lose the consideration paid for his certificate, 
by obtaining property comparatively of no 
value. Every feature of this transaction 
then marks it as an ordinary lottery, except, 
that the prizes were to be satisfied by land 
instead of money. 

2. The next question is, whether the case 
is embraced by the law of New Jersey of the 
15th of February, 1797? The first section 
of this act,- which is entitled "An act for sup- 
pressing of lotteries," declares them to be 
common nuisances, and certain courts are 
directed to take cognizance of such offences. 
The second section forbids the erecting or 
drawing of any lottery within the state of 
New Jersey, under a certain penalty, to be 
recovered and distributed in the usual way. 
These sections are strictly local, and would 
have been so, although the restrictive words 
in the second section had been omitted; 
since the criminal laws of one country are 
never presumed to be intended to reach of- 
fences prohibited by them, when committed 
in any other; although the offender should 
afterwards be found within the jurisdiction 
of the former. The third section is local 
as to the offence which it describes and pro- 
hibits; and is in part extra-territorial, as to 
the subject to which the offence refers. It 
forbids, and punishes, the selling and the 
purchasing of tickets in any lottery, whether 
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erected in this state, or elsewhere; and al- 
though the offence is not confined by ex- 
press terms to this state, yet, for the reason 
before mentioned, it ought to he so con- 
strued. .The fourth section upon which the 
question arises, declares, "that every con- 
veyance or transfer of any goods or chattels, 
lands or real estate, which shall be made 
in pursuance of any such lottery, shall be 
invalid and void." 

The plaintiff's counsel contend that this 
section refers to lotteries erected in this 
state, or elsewhere, spoken of in the next 
preceding section. On the other side, it is 
insisted that it is confined to lotteries set 
up in this state, which are prohibited by the 
second section. The interpretation given by 
the plaintiff's counsel is, in my opinion, 
the correct one; it is most consistent with 
grammatical construction, as well as with 
the apparent intention and policy of the law. 
The relative ought always to find its ante- 
cedent as near as possible to itself, unless 
the obvious meaning of the instrument re- 
quires a more remote search to be made. 
The lottery last spoken of is one erected in 
the state of New Jersey, or elsewhere, to 
which the relative such ought to refer for 
its antecedent, according to the strict rules 
of construction. That the policy of the law 
does not require a violation of this rule, is 
to my mind perfectly obvious. The legisla- 
ture clearly intended to suppress this species 
of gambling, to the utmost extent of their 
legitimate authority. It is first "condemned 
as a common nuisance, and is made a pub- 
lic offence. As such, it is punished by se- 
vere penalties, imposed in a way, best cal- 
culated, as was supposed, to suppress the 
evil. To effect this object, it was deemed 
necessary to forbid, not only the erecting 
and drawing of lotteries, but the sale and 
disposition of the tickets, without which no 
lottery could be drawn. The former could 
not, with any propriety, be prohibited be- 
yond the territorial jurisdiction of the state, 
and consequently, a pecuniary or personal 
punishment could not be consistently im- 
posed. But so far as the law could indirectly 
and legitimately act, to prevent or to defeat 
the evil complained of, wherever the trans- 
action might take place, is attempted in ex- 
press terms by the third section, and by fair 
construction in the fourth. It was perfectly 
competent to the legislature to forbid the 
sale of tickets in this state connected with 
any foreign lottery, and so to regulate the 
conveyances of lands lying within this state, 
as to make void such as were founded upon 
a lottery transaction, wherever the tickets 
may have been sold. To have prohibited the 
sale of such tickets, avowedly for the pur- 
pose of defeating (as far as the prohibition 
could have the effect) the drawing of the lot- 
tery, and yet to suffer lands lying in this 
state,' the fruits of the lottery, to pass to, 
and to be enjoyed by those who were adven- 
turers in it, would have been a veiy imper- 
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feet course of legislation; and would but in 
part only have fulfilled the declared object 
of the law to suppress lotteries. 

3. The last subject of inquiry is, did the 
deeds of release from Jones, or either of 
them, pass an estate to the releasee? or, in 
other words, is it competent to the purchaser, 
under the judgment and execution, to im- 
peach them, on the ground of their being vol- 
untary? It is contended by the plaintiff's 
counsel, that the consideration of one or 
of ten dollars, for property which had not 
long before been sold for §12,630, is merely 
nominal; and that the deeds are consequent- 
ly voluntary, and fraudulent as to creditors 
and subsequent purchasers. To this it is 
answered, that the lessor of the plaintiff was 
a purchaser with notice; and that whether 
he was so or not, still he is not protected 
by the act of this state, which corresponds 
with the statutes of 13 and 27 Eliz.; he be- 
ing a purchaser, not under Jones, the grantor, 
but under the sheriff, in virtue of an execu- 
tion-. 

I have examined, with great attention, the 
various and contradictory decisions of the 
courts of law and equity, upon the construc- 
tion of the above statutes. It is not my in- 
tention to prolong this opinion, by taking a 
particular review of those cases, which has 
been ably done by other judges; but being 
perfectly satisfied with the result to which 
my mind has arrived, I shall content myself 
with stating my unhesitating opinion upon 
the points which arise in the present case. 
Let it be admitted, for the salve of getting 
at once at the argument, that the release to 
Sperry may, upon the facts stated in the 
ease, be considered as voluntary, on the 
ground of the consideration being altogether 
inadequate to the value of the property. It 
was, nevertheless, sufficient to pass the es- 
tate to the releasee, and to defeat the claim 
of the grantor to a resulting trust. But in a 
case where the rights of creditors or of a 
subsequent purchaser intervene, the deed 
may be impeached by them upon the ground 
of fraud, unless the grantee can show, as he 
is permitted to do, that the real consideration 
was such as to repel a presumption of fraud, 
arising from the circumstance of its inade- 
quacy. If the lessor of the plaintiff could 
be' considered as a purchaser, within the 
meaning of the statute of 27 Eliz., I should 
feel no hesitation in deciding that he would 
not be affected by notice of the deed to Sper- 
ry or to Howell, as I consider the law to be 
at length settled, that a purchaser for val- 
uable consideration, with notice of a prior 
voluntary conveyance, is protected by the 
above statute. I must at the same time, ac- 
knowledge, that in giving this opinion, I 
yield to the weight of authority, rather than 
to the reasons upon which the decisions 
have proceeded. The reasons upon this point 
are collected, and ably reviewed by Lord El- 
lenborough in Otley v. Manning, 9 East, 59. 
But I cannot consider the lessor of the plain- 
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tiff as a purchaser, within the meaning of the j 
27 Eliz., as he derives his title to the land in 
controversy, not under Jones, hut under a 
judgment and execution against the grantor 
in the voluntary deed, and a conveyance by 
the sheriff. He is nevertheless protected by 
the statute of 13 Eliz., because he stands in 
the place of the creditor under -whose judg- 
ment and execution he purchased. This sub- 
ject is well considered by Chancellor Kent, 
in the case of Hildreth v. Sands, 2 Johns. 
Oh. 35; and I entirely concur in the opinion 
there pronounced. The chancellor observes, 
"that when the statute gives the principal 
remedy, it gives also the incident Tf it pro- 
tects the creditor, It must protect his sale, 
and the purchaser under his judgment On 
any other construction the creditor would 
be deprived of the fruit of his judgment. 
The purchaser under the judgment and ex- 
ecution is entitled to all the relief to which 
the creditor would have been; for he stands 
in his place, and is armed with his rights." 
The learned judge refers to a case in Latch. 
222, which strongly supports the principle 
upon which his opinion is founded. 

Considering the lessor of the plaintiff then 
as a creditor, he must also be treated as one 
subsequent to the release from Jones to 
Sperry, the case not stating that Jones was 
indebted to any person prior to the 3d of 
November, 1815, when his first bond to Hol- 
land bears date, which was nearly twelve 
months subsequent to this release. The 
question then is, whether, as a subsequent 
creditor, the lessor of the plaintiff comes 
within the operation of the statute of 13 Eliz. 
I have attentively considered the numerous 
cases which relate to this subject, and with 
entire satisfaction to myself, I have come to 
the following result: A voluntary deed by 
a person indebted at the time, to any amount, 
is fraudulent and void as to such prior cred- 
itors, merely upon the ground that he was 
so indebted. But as to subsequent creditors, 
the deed is not void for that reason, because 
it does not necessarily, nor even rationally, 
follow, that the conveyance was fraudulently 
made with intent to hinder or delay cred- 
itors, who became such long after the deed 
was made. But if the case presents other 
circumstances from which fraud can legally 
be inferred, the voluntary conveyance will 
be avoided in favour of a subsequent cred- 
itor. Thus, if the grantor, in a voluntary 
deed, incurs debts immediately, or so soon 
afterwards as to warrant a presumption that 
the deed was made in contemplation of such 
future indebtedness; it would be difficult to 
protect such a deed against the charge of 
fraud. So, if the grantor, at the time the 
deed was made, was indebted to the extent 
of insolvency, or perhaps of great embarrass- 
ment, so as to create a reasonable presump- 
tion of a fraudulent design, the deed may be 
impeached even by a subsequent creditor, 
unless the presumption is repelled by show- 
ing that such prior debts were secured by 
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mortgage, or by a provision in their favour 
in the deed itself. But the proof of such 
prior debts rests upon the party who 'at- 
tempts to avoid the deed, upon the ground 
of a subsequent indebtedness. The most 
prominent cases upon this subject are, Walk- 
er v. Burrows, 1 Atk. 93; Stephens v. Olive, 
2 Brown, Ch. 92; Lush v. Wilkinson, 5 Ves. 
387; Kidney v. Coussmaker, 12 Ves. 155; 
Montague v. Lord Sandwich, in a note to the 
preceding case; Holloway v. Millard, 1 
Madd. Ch. 414; Bennet v. Bedford Bank, 11 
Mass. 421; and 3 Johns. Ch. 371. 

The law being thus settled, as jt appears 
to me, it is conclusive of the present case. 
The lessor of the plaintiff appears before the 
court in the character of a subsequent cred- 
itor, and as representing Holland, under 
whose judgment and execution he purchas- 
ed. The case does not state, nor can the court 
presume, that Jones was indebted to the 
amount of a single dollar at the time when 
he released to Sperry; nor is there a circum- 
stance stated in the case from which the 
court can legally infer a fraudulent intent 
in the releasor. The deed then was not void 
as it respected Holland, and consequently 
it cannot be so considered as to the pur- 
chaser under his execution, who cannot be in 
a worse situation than Holland, whom he 
represents. The deed being valid in respect 
to Holland, the sheriff had no authority under 
his execution to levy on, and sell, land le- 
gally belonging to Ogden, Rowland, and 
Segur, and then in the possession of their 
tenant I make no particular remarks upon 
the release to "Howell, because, if that to 
Sperry was valid* Jones had nothing remain- 
ing in him which he could 'pass to Howell: 
and because, if this were not so, still it ap- 
pears that Jones was largely indebted, and 
that to Holland, at the time when this re- 
lease was executed. The court was much 
pressed by the plaintiff's, counsel to connect 
the release to Sperry with the original trans- 
action; so as to infect it with the taint of a 
lottery consideration. But to do this would 
be to carry the doctrine of presumption to 
a dangerous length. There are no facts 
stated in the case which can warrant the 
court in saying that the release was made in 
pursuance of the lottery. As a private in- 
dividual, I might suspect that this was the 
ease; but as a judge, I dare not affirm it to 
be so, nor can I permit myself to substitute 

suspicion for fact, and to decide as if it were 

really so. 

I am then of opinion upon this case, that 
the law is in favour of the defendant; and 
that judgment should be entered, as in case 
of nonsuit, in conformity with the agreement 
of the parties. 

[For a similar action by the same plaintiff 
against John Ogden, Jr., see Case No. 11,814.] 
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Case No. 11,816. 

RIDGWAY t. GHEQUIER. 

[1 Cranch, O. C. 87.] i 

Circuit Court, District of Columbia. April 
Term, 1802. 

Assumpsit — General Issue — Record of Former 
Judgment. 
A record of a former judgment between the 
same parties, upon the same cause of action, 
may be given in evidence on non assumpsit. 
[Cited in New York, L. E. & W. R. Co. v. 
McHenry, 17 Fed. 418-3 

Assumpsit, non assumpsit, and Issue. 

THE COURT permitted the defendant to 
give in evidence, on the general issue, the rec- 
ord of a former judgment between the same 
parties on the same cause of action. [See 
Case No. 31,813]. 

KILTY, Chief Judge, doubting. 
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Case 3STo. 11,817. 

RIDGWAY v. HAYS et aL 

[5 Cranch, C. C. 23.] * 

Circuit Court, District of Columbia. Nov. 
Term, 1836. 

Equitt— Equitable Rights— French Spoliation 
Claims— Consignee's Commissions— Com- 
missioners' Decision — Indemnity. 

1. When a party is obliged to ask the aid 
of a court of equity to enforce his legal rights, 
the court will compel him to do equity, and 
will only grant him relief to the extent of his 
equitable rights. 

2. The consignee, to whose possession the 
property has not come (it having been seized 
by a foreign government), has no right in equi- 
ty to detain the whole sum awarded as in- 
demnity under the French treaty of July 4, 
1831 [8 Stat. 430], nor.to enjoin, in the treasury 
of the United States, more than his expenses 
and commissions. 

[Followed in Dutilh v. Coursault, Case No. 
4,206.] 

3. The commissioners under the French trea- 
ty of 1831 had no power to decide ultimately 
between two or more conflicting American 
claimants. * 

[Followed in Dutilh v. Coursault, Case No. 
4,206.] 

4. If the property seized belonged^ to a firm, 
one member of which was not a eitizen of the 
United States, his share of the loss could not 
be allowed as a claim under that treaty; yet 
he would be entitled to receive, out of the sum 
awarded to the other members, what he had 
paid for freight and for moneys advanced. 

5. The decision of the commissioners is con- 
clusive as to the question whether the claim 
was valid against the French government, un- 
der the treaty, but not as to the question wheth- 
er it was good against the indemnity awarded. 

[Followed in Dutilh v. Coursault, Case No. 
4,206.] 

6. The commissions of the consignee are not 
chargeable to the French government under the 
treaty. They are a charge against the indem- 
nity only, as they would have been against the 
proceeds, if the property had not been seized by 
the French government and had been sold by 
the consignee. 

i [Reported by Hon. William Cranch, Chief 
Judge.] 



7. The consignees had a right to make recla- 
mations on the government of France, and 
were justly entitled to reasonable compensa- 
tion for their trouble and expenses. 

8. Where the United States are mere trustees 
of a fund for the benefit of individuals, it seems 
that it may be enjoined and stayed in the treas- 
ury. 

Bill in equity to restrain the defendants, 
Samuel Hays and others, from receiving, and 
the secretary of the treasury of the United^ 
States and the treasurer from paying to the 
defendants, the amount awarded to the as- 
signees and representatives of Hays, under 
the French treaty of spoliations- 

The bill states, in substance, that in 1806 
and 1807 the plaintiff [Jacob Ridgway] was 
a merchant in Antwerp, in partnership with 
Louis J. Mertens, since deceased, under the 
firm of J. Ridgway, Mertens & Co. That the 
plaintiff was a native citizen of the United 
States, then residing in Antwerp, as commer- 
cial agent of the United States. That in 
1806 or 1S07 the American vessels Bor- 
deaux Packet, Helena, and Diamond, with 
cargoes belonging to American citizens, were 
consigned to the house of J. Ridgway, Mer- 
tens & Co., and arrived safe at Antwerp, and 
the invoices, bills of lading, and other docu- 
ments duly came to their hands, as con- 
signees, who accepted the trust, and became 
vested with all the rights of consignees. 
Shortly after their arrival the vessels and 
cargoes were seized and taken possession of 
by the civil and military authorities of 
France, then in possession of Antwerp; and 
after some time, the cargoes were landed 
and deposited in the public stores, and the 
consignees precluded from taking possession 
of them and from exercising any control over, 
or disposing of them for the benefit of the 
owners and shippers. That the vessels were 
subsequently released, but the cargoes were 
retained by the French authorities, under se- 
questration until 1810, when they were sold, 
without any legal proceeding subjecting them 
to forfeiture or confiscation, under an order 
of the French emperor, and the proceeds de- 
posited in the caisse d'amortissement, a 
branch of the French fisc. That the plaintiff, 
as consignee, incurred great labor and ex- 
pense in endeavoring to get the property re- 
leased, and never received any intimation 
from the owners and shippers that his con- 
duct was ever disapproved by them, &c. 
That the defendant, Hays, was owner of a 
valuable part of the Bordeaux Packet, which 
was insured by several private underwriters, 
who, or their agents, are made defendants. 
That the commissioners awarded sundry sums 
to the several parties interested, and, among 
others, "to the legal representatives or as- 
signs of the said Samuel Hays," without des- 
ignating them by name, "the sum of ?10,- 
164»s/ioo»" aud that the same will be paid 
to them out of the treasury of the United 
States unless such payment be stopped and 
enjoined by this court. That the plaintiff 
claimed, before the board of commissioners, 
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and now claims in this court, that he, as 
consignee, -was and is entitled to receive the 
whole amount of the said indemnity, the 
. property having vested in the consignees by 
the consignment, subject to account, to the 
persons interested therein; and exhibited be- 
fore the board a statement of the amount of 
his claim against the said fund, for freight, 
charges, and commissions, exceeding 128,000 
francs, applicable to the entire cargo of the 
Bordeaux Packet, the commissions being cal- 
culated upon the amount of sales at Antwerp, 
in 1810, exclusive of the particular balance of 
general account against the said Hays prop- 
erly chargeable against the said shipment 
That although the whole of the said claim 
was not allowed as a distinct and substantive 
claim against Prance, a partial allowance was 
. made to the plaintiff for the expenses of 
reclamation aforesaid, and in the awards, 
made as above stated, the board indicate 
them as including the amount legally claim- 
able, if any such there be, by Jacob Uidg- 
way, for freight paid, and moneys advanced 
by him on account of said cargo, other than 
the expenses of reclamation. That the right 
of Hays, and those claiming under him, is 
subject to the plaintiff's paramount right to 
the exclusive possession of the fund which 
stands in the place of the cargo, subject to 
account, &c. That the plaintiff's right of 
possession and lien were never devested or 
impaired; and he submits to the court to de- 
cree .to him such absolute, entire, and exclu- 
sive possession and control over the same as 
the legal owner thereof. And he further in- 
sists, that he is entitled to have and retain 
out of the property, specifically, and out of 
the money so awarded, full payment of said 
balance of account, with interest, and all 
moneys expended in the reclamation, &c, 
with Interest; and his commissions as con- 
signee, they having been fully earned. And 
that the plaintiff hoped that the defendants 
would have admitted him to receive the mon- 
ey so awarded, &c, but they claim to have 
the legal right to receive the same without 
recognition of the plaintiff's lien thereon, and 
without paying him what is legally and eq- 
uitably due to him as aforesaid. All which 
is contrary to equity, &c. In tender consid- 
eration whereof, and that the plaintiff can 
only have relief in this court "to regain pos- 
session of, and control over said property, 
of which he has been so wrongfully dispos- 
sessed, and which is now claimed by so many 
parties, so as to have the benefit and advan- 
tage of the lien, which, as consignee, he had 
and in equity is still entitled to have, and to 
reimburse himself, &c, he prays that he may, 
by the decree of this court, be placed in the 
full and exclusive possession of said indem- 
nity, so awarded as aforesaid, subject only 
to account, &c, and that the proceeds of the 
property, and the money payable under the 
awards, may be decreed to stand in the place 
of the property so shipped and consigned as 
aforesaid, and be subject to all liens, dec, as 
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If the property had never been seized, or had 
been specifically restored, and that the plain- 
tiff may be adjudged to be entitled to the full 
mercantile commission upon said property; 
and to full reimbursement of his expenses, 
disbursements, &c, of all which, if deemed 
necessary, he prays that an account may be 
taken, &c; and that the defendants may be 
enjoined from demanding and receiving the 
money, &c, and the secretary of the treasury 
and the treasurer of the United States from 
paying, &c. 

The answer of Samuel Hays admits the 
shipment of "certain goods" to the plaintiff, 
to be sold on a commission of 2y s per cent, 
but denies that they ever came to the plain- 
tiff's possession or" were ever sold by him; 
but were seized and sold by the French; 
admits the awards, &c, and that the plain- 
tiff incurred some inconsiderable trouble and 
expense, for which he has been twice com- 
pensated, once by the award of the commis 
sioners, and once in settlement of accounts 
with this defendant. He denies that the 
plaintiff is entitled to any thing out of the 
award, &c. Mr. Woodbury, secretary of the 
treasury, and Mr. Campbell, the treasurer of 
the United States, say they are officers of the 
government of the United States, and not 
amenable to the jurisdiction of this court 
as to payment of money out of the treatuiy 
of the United States, or any other of their 
official acts, and therefore plead and except 
to the jurisdiction of the court in this case; 
but (under protest) admit the money to be 
in the treasury of the United States, and that 
it will "be duly pa ; d to the parties to whom 
it shall appear that the moneys, so awarded, 
are legally and equitably due." 

By the first section of the act of congress of 
the 13th of July, 1832 (4 Stat 574), "to carry 
into effect the convention between the Unit- 
ed States and his majesty, the king of the 
French, concluded at Paris on the 4th of July, 
1831," the president is authorized to appoint 
three commissioners, whose duty it shall be 
"to receive and examine all claims under the 
convention, according to the principles of 
justice and equity, and the law of nations." 
And by the 6th section it is enacted, "that 
the said commissioners shall report to the 
secretary of state a list of the several awards 
made by them, a certified copy of which shall 
be by him transmitted to the secretary of 
the treasury, who shall thereupon distribute, 
in ratable proportions, among the persons in 
whose favor the awards shall have been 
made, such moneys as may be received into 
the treasury," &c, "first deducting such sums 
of money as may be due to the United States 
from said persons in whose favor said awards 
shall be made, and shall cause certificates to 
be issued, showing the proportion to which 
each may be entitled of the amount that may 
thereafter be received; on presentation of 
which, at the treasury," &c, "such propor- 
tions thereof shall be paid to the legal holders 
of such certificates." 
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The list of awards is in document No. 117 
of the house of representatives, 24th congress, 
1st session (page 16). And, among others, 
in the case of the Bordeaux Packet, there is 
an award — 

To Jacob Ridgway, for expenses of 
reclamations made by him at 
Antwerp and Paris 5> l,*oU w 

To the following named claim- 
ants for cargo, (including herein 
the amounts legally claimable, 
if any such there be, by Jacob 
Ridgway, for freight paid and 
moneys advanced by him, on ac- 
count of such cargo, other than 
expenses of reclamation,) namely, 
the legal representatives or as- ..-.,-. OQ 
signs of Samuel Hays 10,1b* «8 

James Henderson, and sundry oth- . AQQQ _ „ 
er claimants of the cargo lUb.SMSJ 6o 

Whole amount awarded for 
Bordeaux Packet, 5> 110,01^ 00 
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The same kind of award was made in the 
cases of the Helena and Diamond; $900 in 
the former, and $1,950 in the latter, being 
awarded to Mr. Ridgway "for expenses of 
reclamation." There were also several other 
cases in which awards were made in favor of 
"the legal representatives" of the original 
owner of the property, without naming them. 

Mr. Key, for defendants, moved to dissolve 
the injunction, and contended that the award 
of the commissioners for the plaintiff's ex- 
penses of reclamation was conclusive upon 
that subject, and that their rejection of his 
claim for commissions was also conclusive. 
His expenses have been twice paid, namely, 
in the award, and in the settlement of ac- 
counts between the plaintiff and the defend- 
ant, Hays, the defendant having given and 
paid his notes for the balance. 

R. S. Coxe, contra. The board had no pow- 
er to decide between contending claimants. 
Sheppard v. Taylor, 5 Pet, [30 U. SJ 6S5; 
Comegyss v. Vasse, 1 Pet. [26 TJ. SJ 193, 216. 
The consignee is the legal owner of the 
property; absolute, to the extent of his inter- 
est, even against the general owner. The 
sum awarded as indemnity stands in the 
place of the cargo, and subject to all its lia- 
bilities. [Sheppard v. Taylor] 5 Pet [30 TJ. 
S.] 710. The property was only sequestered, 
not confiscated; and sequestration does not 
alter the property. The consignees never 
lost their legal title, nor could they be de- 
prived of it by any tortious act of the French 
authorities. Griffith v. Ingledew, 6 Serg. & 
R. 439. The answer of Hays admits the 
whole foundation of the plaintiff's tfaim; and 
is only evidence in his favor so far as it is 
responsive to matters of fact within his own 
knowledge. As to the right of this court 
to enjoin the officers of the treasury of the 
United States. The court cannot control the 
executive as to any act, which, by the con- 
stitution, is to be done by the executive; 
but the officers of government may be con- 
trolled as to acts not officially belonging to 
them. To decide the legal or equitable 



rights of contending claimants is properly a 
judicial, notan executive, authority. The duty 
of the secretary of the treasury, in this mat- 
ter, is not official under the constitution, nor 
discretionary; but he has a duty to perform 
under the treaty, and the act of congress for 
carrying it into effect By that treaty and the 
act, the United States are merely to receive 
and pay over'the money to those who may 
be entitled to it. They are mere stakehold- 
ers. Marbury v. Madison, 1 Oranch [5 U. S.] 
169, 171. 

Mr. Key, In reply. The plaintiff claims 
nothing but his commissions, and to them 
he has no right, because the property never 
came to his possession. Chit. Eq. Dig. 1169. 
The consignees had no right to incur labor 
and expense in reclaiming the property. 
They were not bound to do any thing. The 
consignors were bound to look to the United 
States, who were bound to see that France 
made proper retribution. This fund is not 
the proceeds of the cargo, but a compensation 
for the wrong done; and the bill claims the>e 
commissions jointly against all the shippers. 
The plaintiff claims the whole indemnity; 
but in equity he is entitled only to what is 
due to him. A factor is, in equity, only a 
trustee for his principal, and can retain only 
what is due to him. Burdett v. Willett, 2 
Vera. 638. The commissioners were bound 
to decide the rights of conflicting claimants, 
because, by the 6th section of the act, the 
United States have reserved a right to re- 
tain any amount due to the United States 
by the persons in whose favor the award 
should be made. As to the exemption of the 
officers of the treasury from the jurisdiction 
of this court by way of injunction: Every 
case has been considered as depending on its 
own circumstances; and when the public in- 
terests would not suffer by it, the officers of 
the treasury .have respected the injunction, 
but always under an express or implied pro- 
test. In Comegyss v. Vasse [supra], this 
court decided that the officers of the treas- 
ury were not liable to suit merely because 
they held the money of the United States. 
And that this court has not jurisdiction of 
the case because the fund has got into the 
treasury of the United States. 1 Chit Eq. 
Dig. 725; 3 Mer. 102. 



CRANCH, Chief Judge. The object of this 
bill is to enforce, specifically, a lien upon the 
defendant Hay's proportion of the indemnity 
awarded by the commissioners for the French 
spoliation, of the cargo of the ship Bordeaux 
Packet, and for that purpose, without stating 
the amount claimed by the plaintiff, as con- 
signee, for commissions and charges on that 
cargo, it prays that the whole indemnity for 
the entire cargo may be paid to the plaintiff, 
so that he may, out of the same, pay himself, 
not only those commissions and charges, but 
the balance of his general account against the 
defendant Hays, (without stating the amount 
of that balance,) and distribute the residue to 
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those who may "be entitled thereto. This 
prayer is founded upon the legal right which 
the plaintiff would have had to the possession 
of the cargo, and of the proceeds of sale, if 
the cargo had not been seized by the French 
government 

The plaintiff is not contented that this court 
should give him equity, but he asks for strict 
law. He does not ask the court to enjoin 
only the amount of his claims upon the cargo, 
or its representative— the indemnity awarded— 
but he now claims, in this court, that he, as 
consignee, was and is entitled to receive the 
whole amount of the said indemnity, subject 
to account to the persons interested therein; 
that the rights of the shippers "are subject 
and subordinate to the paramount right and 
just claim" of the plaintiff "to the full, ab- 
solute, and exclusive possession of the same, 
subject to account with the" defendants, "and 
he submits to" the court, "to decree to him 
such absolute, entire, and exclusive posses- 
sion and control over the same, as legal owner 
thereof"; and "he insists that he is entitled to 
have and retain out of the said property spe- 
cifically, and out of the money so awarded as 
indemnity for the same, full payment of said 
balance of account, with interest up to the 
time of payment; and full remuneration and 
repayment to him. of all moneys paid and ex- 
pended by him, and his said late partner, in 
the reclamation, with interest, and his commis- 
sions, calculated upon the sales at Antwerp 
under the order of the French authorities." 
And as the plaintiff can have relief only in 
this court "to regain possession of, and the 
control over, said s property, of which he has 
been so wrongfully dispossessed, so as to have 
the benefit of the lien which he had, and in 
equity is still entitled to have in and over the 
same, and to reimburse himself for the ad- 
vances, expenses, &c, so as aforesaid made 
and incurred, he prays that the plaintiff may, 
by the decree of this court, be placed in the 
full and exclusive possession of the said in- 
demnity, so awarded, subject only to account 
as aforesaid; and that the proceeds of the 
said property may be decreed to stand in the 
place of the property, and to be subject to 
all liens, claims, and rights, which did exist, 
or ought to have existed, in favor of the plain- 
tiff against and upon the property, &c, and 
that the plaintiff may be decreed to be entitled 
to full mercantile commission, &c, and to full 
reimbursement of the expenses, payments, and 
advances so made and incurred as aforesaid, 
(of all which, if deemed necessary, he prays 
that an account may be taken under the di- 
rection of this court,) and that the defendants 
may be enjoined, &c, and such further and 
other relief, &c. 

The specific relief prayed is, 1st. A decree 
for the possession of the whole amount of in- 
demnity awarded; and. 2dly. A decree that 
the plaintiff may retain, out of that indemnity, 
the amount of the unascertained balance of 
the plaintiff's general account against the ship- 
pers; moneys paid and advanced in the rec- 
20FED.CA3. — 49 
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lamation of the property; and his commis- 
sions. No decree is asked against the defend- 
ants personally for the amount, if any, due by 
them to the plaintiff. 

Under the prayer for general relief, the plain- 
tiff can have no relief which is not warranted 
by the allegations of the bill. There is no 
direct and positive averment in the bill, that 
any thing is due by the defendants, or any of 
them, to the plaintiff. It avers that services 
were rendered, and moneys expended, by the 
plaintiff, about the cargo, for the benefit of 
the shippers, but it is not averred that he has 
not been paid. ' The amount, or value of those 
services and expenses, is nowhere stated; nor 
is the amount of the commissions. It may be 
$100, or $100,000. If the plaintiff is not en- 
titled to the exclusive possession of the whole 
fund, the whole ought not to be enjoined. If 
the whole should not be enjoined, we have no 
rule by which to say how mubh, if any, should 
be. When a party is obliged to ask the aid of 
a court of equity to enforce his legal rights, the 
court will compel him to do equity; and will 
only grant him relief to the extent of his 
equitable rights. The plaintiff's equity, in the 
present ease, extends only to his claims for 
services and expenses. It is not necessary 
that he should have possession of more than 
that portion of the fund; and before an in- 
junction can be supported to that extent, the 
amount and value of those services and ex- 
penses must be ascertained, or at least stated 
upon oath by the plaintiff. It is not necessary 
to the enjoyment, by the plaintiff, of all ov 
any of Ms equitable rights, that he should 
have possession of the whole amount awarded; 
and as the plaintiff has not, in his bill, stated 
the amount of his equitable claims on the fund, 
we think the injunction ought to be dissolved. 
It is true, that an account is prayed by the 
plaintiff if it should be deemed necessary; but 
the fund ought not to be enjoined in the mean 
time, unless some certain amount be stated 
and verified by affidavit; and then the in- 
junction, if granted, should only go to that 
extent. The court cannot say that an account 
is necessary unless some amount be claimed 
by the plaintiff and denied by the defendants. 
If the plaintiff will specify his claims, and the 
amount, the defendants may, perhaps, admit 
them; and then an account, which is an ex- 
pensive proceeding, will be unnecessary. 

It has been contended that the decision of 
the board of commissioners, rejecting the claim 
of air. Ridgway, is conclusive against him. To 
this there are two objections: 

1. That the commissioners had no jurisdic- 
tion to decide ultimately between two or more 
conflicting American claimants. The act of 
congress of .Tuly 13, 1S32 (4 Stat. 574), au- 
thorizing the appointment of the commission- 
ers, declares their duty to be "to receive and 
examine all claims which may be presented to 
them, under the convention, and which are 
provided for by the said convention, according 
to the provisions of the same, and the prin- 
ciples of justice, equity, and the law of na- 
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tions." And to "report to the secretary of 
state a list of the several awards made by 
them." It appears, by the first article of the 
convention, that the claims -which the com- 
missioners were to examine and report upon, 
were "the reclamations preferred against" the 
French government "by citizens of the United 
/States, for unlawful seizures, captures, seques- 
trations, confiscations, or destructions of their 
vessels, cargoes, or other property." The 
claims, of which the board had cognizance, 
were claims against the French government; 
not against the owners of the property claim- 
ed, nor against the property itself. In each 
■case, the great question for them to decide 
was, whether the property of American eit- 
uzens had been unlawfully seized, &c., by tne 
iFrench government. So far as it was neces- 
sary to decide the national character of the 
property seized, they had authority to ascer- 
tain the legal owner; but if all the conflicting 
claimants were citizens of the United States, 
there was no necessity of their deciding the 
question of ownership between them. They 
might select the name of the person who seem- 
ed to them to be the legal owner, or they might 
name all the conflicting claimants, and leave 
them to litigate their rights in the municipal 
courts of the country; or they might award in 
favor of "the legal owners," without naming 
them, as they did in several cases, as will ap- 
pear by reference to the list of awards re- 
turned by them to the secretary of state. See 
printed documents of the house of representa- 
tives,. No. 117 of the 1st session of the 24th 
congress. In accordance with this opinion is 
that of the commissioners under the Florida 
treaty, in Sheppard v. Taylor, 5 Pet. [30 U. S.] 
685; and of the supreme court of the United 
States, in Comegyss v. Vasse, 1 Pet. [26 U. S.] 
212. In that ease, the commissioners under 
the Florida treaty had awarded a sum of mon- 
«y to Comegyss and others, assignees of Vasse 
under the bankrupt law. Vasse brought his 
suit at law against his assignees to recover 
that amount, upon the ground that his right 
of indemnity from Spain did not pass by the 
assignment- 
Mr. Justice Story, in delivering the opinion 
of the court, says, (on page 212): "It has been 
justly remarked in the opinion of the learned 
judge who decided this cause in the circuit 
court, that it does not appear, from the state- 
ment of facts, who were the persons who pre- 
sented or litigated the claim before the board 
of commissioners; nor whether Vasse himself 
o was before the board; nor who were the par- 
ties to whom, or for whose benefit the award 
was made. We do not think that the fact is 
material upon the view which we take of the 
authority and duties of the commissioners. 
The object of the treaty was to invest the com- 
missioners with full power to receive, exam- 
ine, and decide upon the amount and validity 
of the asserted claims upon Spain for damages 
and injuries. Their decision, within the scope 
of this authority, is conclusive and final. If 
they pronounce the claim valid or invalid; if 



they ascertain the amount, their award in the 
premises is not reexaminable. The parties 
must abide by it as the decree of a competent 
tribunal of exclusive jurisdiction. A rejected 
claim cannot be brought again under review, 
in any judicial tribunal; an amount once fix- 
ed, is a final ascertainment of the damages or 
injury. This is the obvious purport of the 
language of the treaty. But it does not nec- 
essarily or naturally follow, that this author- 
ity, so delegated, includes the authority to 
adjust all conflicting rights, of different cit- 
izens, to the fund so awarded. The commis- 
sioners are to look to the original claim for 
damages and injuries against Spain itself; and 
it is wholly immaterial, for this purpose, upon 
whom it may, in the intermediate time, have 
devolved; or who was the original legal, as 
contradistinguished from the equitable owner, 
provided he was an American citizen. If the 
claim was to be allowed as against Spain, the 
present ownership of it, whether in assignees 
or personal representatives, or bona fide pur- 
chasers, was not necessary to be ascertained, 
in order to exercise their functions in the full- 
est manner. Nor could they be presumed to 
possess the means of exercising such a broad 
jurisdiction, with due justice and effect. They 
had no authority to compel parties, asserting 
conflicting interests, to appear and litigate be- 
fore them, nor to summon witnesses to estab- 
lish or repel such interests; and under such 
circumstances it cannot be presumed, that it 
was the intention of either government to 
clothe them with an authority so summary and 
conclusive, with means so little adapted to 
the attainment of the ends of substantial jus- 
tice. The validity and amount of the claim 
being once ascertained by their award, the 
fund might well be permitted to pass into the 
hands of any claimant; and his own rights, as 
well as those of all others who asserted a title 
to the fund, be left to the ordinary course of 
judicial proceedings in the established courts, 
where redress could be administered according 
to the nature and extent of the rights or eq- 
uities of all the parties. We are, therefore, of 
opinion, that the award of the commissioners, 
in whatever form made, presents no bar to the 
action, if the plaintiff is entitled to the money 
awarded by the commissioners." The powers 
of those commissioners were "to receive, ex- 
amine, and decide upon, the amount and va- 
lidity of the claims against Spain." The pow- 
ers of the commissioners in the present case, 
are "to receive and examine," and to "report 
to the secretary of state a list of the several 
awards made by them." The reasoning of 
the judge in that case applies, therefore, with 
greater force to this. 

2. The claim of Mr. Ridgway, as consignee 
and owner, was in the right of the firm of J. 
Ridgway, Mertens & Co., and it is admitted 
in argument that Mertens was not a citizen of 
the United States. His share of the loss, there- 
fore, was not a claim of which the commis- 
sioners had cognizance. But although they re- 
jected his claim as legal owner of the whole 
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eargo by virtue of the consignment, they did 
not reject his claim for freight paid, and mon- 
eys advanced, as against the sum awarded; 
but they did not consider him as having a di- 
rect claim against the French government 
therefor. Their decision, so far as it was a 
-claim against that government, is conclusive; 
but not as to his claim against the sum award- 
ed. His claim against the French govern- 
ment for commissions, was also rejected; it 
being one of a rejected class of claims; for if 
indemnity be made to the shippers, the com- 
missions, if due at all, are a charge upon the 
indemnity, in the same manner as they would 
have been upon the proceeds of sale, if there 
had been no seizure. But this rejection is no 
bar to the plaintiff's claim on the fund, for com- 
missions, if he is entitled to them. He was, and 
perhaps is, entitled to a just and equitable re- 
muneration for his services and expenses; the 
•commissions may or may not be the proper 
measure of that remuneration. "Whether the 
sum allowed him by the commissioners for ex- 
penses of reclamation, and the amount char- 
ged in his account and settled by Mr. Hays 
in May, 1811, are a full compensation, does 
not appear, and the court has no means of 
■deciding that question. It is said that the 
-consignees had no right to make the reclama- 
tion and incur the expenses, &c, but that the 
shippers ought to have applied, at once, to 
the United States. But if they had, the an- 
swer would probably have been: "Go and 
complain to France; we cannot suppose that 
she will not do you justice. After using in vain 
all reasonable endeavors to obtain indemnity 
from her, come to us, and we will make a na- 
tional affair of it" The consignees, as agents 
of the shippers did so, and they are, or were, 
justly entitled to reasonable compensation for 
their trouble and expenses. 

An objection was taken to the number of the 
defendants. But the plaintiff's claim is for ex- 
penses, &c, applicable to the whole cargo, and 
it was necessary to make defendants of all 
who were interested in the apportionment of 
those expenses. It has also been objected, 
that all the defendants have not answered it. 
But they are absent; and no process has been 
served upon them, nor has any notice been 
given by publication, as is usual in such cases. 
The principal defendant, the original owner 
and shipper of 'the cargo, has answered, and 
the other defendants claim under him, and, ac- 
cording to the nature of the case, he must be 
supposed to have the best knowledge of its 
circumstances; and he avers that the plain- 
tiff has been twice paid for his trouble and 
expenses; and denies that he is entitled to 
any thing out of the award. If the plaintiff 
had stated his case fully, I do not know that 
this answer would have been sufficient to dis- 
solve the injunction; but, upon the bill itself, 
I think the injunction must be dissolved. If 
the court should be of that opinion, it will 
be unnecessary to decide as to the authority 
of the court to enjoin the payment of money 
■out of the treasury of the United States. It 



may be observed, however, that in the pres- 
ent case, ttie fund is placed in the treasury 
of the United States as in a place of deposit 
only, and the United States are merely trus- 
tees; and if the award of the commissioners is 
not conclusive between conflicting American 
claimants of the fund, and if the ordinary ju- 
dicial tribunals of the country have jurisdic- 
tion to decide such conflicting claims, I can- 
not see why the United States, in cases in 
which they are merely stakeholders, should 
not submit to those decisions, and aid those 
tribunals in the due administration of justice. 
See Ellis v. Earl Gray (in equity) 6 Sim. 214, 
where the lords commissioners of the treas- 
ury were enjoined from paying an annuity. 

The plaintiff having had leave to amend his 
bill, the motion to dissolve the injunction came 
on again to be argued upon the amended bill 
and answer, and was further postponed to the 
2d of February, when the court (THBUSTON,' 
J., absent) dissolved the injunction, except as 
to the amount claimed by Mr. Ridgway. 
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RIDGWAY v. PANCOST. 

[1 Cranch, 0. C. 88.] * 

Circuit Court, District of Columbia. April 
Term, 1802. 

Counts — Jurisdictional Amount — Joinder of 
Claims— Insolvency — Action bt Insolvent. 

1. If two separate causes of action, amount- 
ing together to more, than twenty dollars, be 
joined in one declaration, this court has juris- 
diction, although neither amounts to twenty, 
dollars. 

2. The plaintiff may maintain the action, 
although discharged as an insolvent debtor, un- 
,der the law of Virginia, since the cause of ac- 
tion accrued. 

[Cited in Hellrigle v. Dulany, Case No. 6,343.] 

Debt, on two promissory notes; one for 
twelve dollars, and the other for twenty dol- 
lars. 

Mr. Swann, for defendant, objected that 
neither of the notes was large enough to sup- 
port the jurisdiction of the court. 

But THE COURT overruled the objection. 
He objected also that the plaintiff had been 
discharged as an insolvent debtor under the 
law of Virginia, since the cause of action ac- 
crued, whereby all his rights became vested 
in the sheriff. 

Sed non allocatur. Both points were de- 
cided without argument. 



RIDGWAY (POSTMASTER GENERAL v.). 
■ See Case No. 11,313. 

RIDGWAY, The JACOB E. See Case No. 7,- 
155. 

i [Reported by Hon, William Cranch, Chief 
Judge.] 
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Case No. 11,819. 

RIDGWAY TP. v. GRISWOLD et al. 

[1 McCrary, 151.] i 

Circuit Court, D. Kansas. June, 1878. 

Railroad Companies — Consolidation — Effect 

of — Stockholder in Old Company — 

Equity — Injunction. 

1. The usual effect of the consolidation of two 
railway companies is to extinguish the two 
constituent companies and make of them one 
new company. Clearwater v. Meredith, 1 Wall. 
[68 TJ. S.] 25; Tomlinson v. Branch, 15 Wall. 
[82 U. S.] 460. 

2. A stockholder in one of the original con- 
stituent corporations becomes, upon the con- 
solidation being perfected, a stockholder in the 
new company, and the new company, unless 
otherwise provided, succeeds to the duties as 
well as to the rights of the old. A bill brought 
by a stockholder after the consolidation, upon 
the theory that he is a stockholder in the old 
company. Edd, not to be maintainable. 

On motion to dissolve -injunction. 

The bill in this case is filed by the plaintiff, 
in its capacity and right as a stockholder in 
the Lawrence and Carbondale Railroad Com- 
pany—hereafter called the Carbondale Com- 
pany. 

The defendants, W. D.> Griswold, Carr & 
Deming, claim the property heretofore belong- 
ing to that company and the St. Louis, Law- 
rence and Denver Railroad Company, under 
two mortgage foreclosures, one in this court 
on a first mortgage and one in the state court 
under a second mortgage. Neither of these 
railway companies is a defendant. The plain- 
tiff subscribed $25,000 to the stock of the Car- 
bondale Company, on condition that the com- 
pany should build and complete its road to or 
near Carbondale and maintain a permanent 
station in or near that place, in the plaintiff 
township. Bonds were issued by the plain- 
tiff to pay for the stock thus subscribed, and 
these have been negotiated and sold. On the 
twenty-eighth day of June, 1872, the two com- 
panies above named, under the authority of 
the statutes of Kansas, with the recited as- 
sent of two-thirds of their stockholders, made 
an agreement to consolidate the two com- 
panies and the capital stock; thereof, and ap- 
proving of the contract with one McMillan for 
the construction of the road. This was after 
the plaintiff's subscription of $25,000 to the 
Carbondale Company, one of the constituents 
of the consolidated company. The consoli- 
dated company made the two mortgages of its 
property, including the property of the Car- 
bondale Company, and these mortgages were 
foreclosed and the property sold under the 
decrees to the defendants above named. The 
mortgages did not embrace the "franchises" 
of the company, but included all its property. 
Owing to the construction of other roads and 
to other causes, the consolidated company be^ 
came hopelessly insolvent, and the receiver 
appointed to operate the road pendente lite 

i [Reported by Hon. Geo. W. McCrary, Cir- 
cuit Judge, and here reprinted by permission.] 



could not earn enough to pay the expenses of 
operating the same. The present defendants 
do not operate it, and make an uncontested, 
showing that it will not pay to operate the 
road, and that the property is valueless as a 
railroad. This fact is not disputed; at least 
has not been. And these defendants (the pur- 
chasers at the foreclosure sale) say that they 
do not intend to organize a new company to 
operate the road, and they make a showing 
that the only value of the property consists 
in the removable materials, chiefly the ■ old 
iron rails. The defendants were proceeding 
to remove this iron, etc., whereupon the plain- 
tiff township filed the present bill, the main 
prayer of which is that the defendants be en- 
joined from interfering with the superstruc- 
ture of the road, the road-bed, etc., and from 
removing the iron, ties, etc., and for general 
relief. 

Mr. Bradford, with whom Mr. Martin, for 
plaintiff, 
Mr. Usher, for defendants. 

Before DILLON, Circuit Judge, and FOS- 
TER, District Judge. 

DILLON, Circuit Judge. On the argument 
at the bar, the learned counsel for the plain- 
tiff township conceded that this bill was 
brought upon the theory that no legal consoli- 
dation of the two companies had been effect- 
ed; that therefore the Carbondale Company 
(in which the plaintiff originally took stock 
and with which it made its contract in re- 
spect to building and operating its road) is 
still in esse, and the plaintiff still a stock- 
holder therein; that the mortgage executed 
by the consolidated company, so far as it 
embraced the line or property of the Carbon- 
dale Company, was void, and the decrees of 
foreclosure and the sales thereunder to the 
defendants conferred no title to the property 
of the Carbondale Company. Therefore, the 
plaintiff claims, the Carbondale Company is 
and always has been a distinct corporation; 
that consequently the plaintiff is an existing 
stockholder therein; that the defendants have 
no title or right to the property they pur- 
chased at the foreclosure sales, and hence the 
plaintiff as a stockholder, and by virtue of 
the company's agreement when obtaining the 
subscription, has a right to have the defend- 
ants restrained from interfering with the 
property of the Carbondale Company or re- 
moving the ties, iron, etc., belonging to that 
company, since the company (as alleged) re- 
fuses to act or to bring this suit. I have care- 
fully examined all the record evidence in the 
case, and it has convinced me. that the plain- 
tiff is mistaken in supposing that no consoli- 
dation was effected, or that the mortgages 
were void, or that nothing passed by the fore- 
closure decrees and sales; and therefore the 
basis of the bill, as framed, as well as the 
theory on which it was attempted to be sup- 
ported in argument, has wholly failed. 

The supreme court of the United States has 
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decided what is the effect of consolidation of 
two railway companies. It extinguishes, unless 
otherwise provided, the two constituent com- 
panies and makes of them one new company. 
Clearwater v. Meredith, 1 Wall. [68 TJ. S.] 25; 
Tomlinson v. Branch, 15 Walt [82 U. S.] 460. 
The plaintiff township, upon such consolida- 
tion being perfected, would become a stock- 
holder in the new company, and the new 
company would, unless otherwise provided, 
succeed to the duties as well as the rights of 
the constituent companies. The plaintiff's 
bill, brought upon the theory that it is a stock- 
holder in the old company, is, as it stands, 
wholly defective. And as a stockholder's bill 
it is also fatally defective in not making the 
railroad company in which the plaintiff al- 
leges itself a stockholder, a party defendant. 
Davenport v. Dows, 18 Wall. [85 U. S:] 626. 
If the plaintiff township claims that the de- 
fendants, as the purchasers of the property at 
the foreclosure sale, are bound to operate the 
railroad; or if not, that they have no right 
to remove the property they purchased, even 
If they acquired a title thereto by virtue of 
the foreclosure proceedings, the bill as it 
stands is not adapted to present these ques- 
tions even if a court of equity is the proper 
tribunal in which mainly to litigate them or 
either of them. As the statute of Kansas au- 
thorized the making of the mortgages on the 
property of the company; as the mortgages 
did not embrace the "franchises;" as it ap- 
pears that the defendants do not intend to or- 
ganize a new company and acquire the right 
to operate the road, and that the road if oper- 
ated cannot be made to pay the expenses of 
operating it, I confess I do not see how the 
state or the plaintiff can compel the defend- 
ants to operate it; and if they cannot thus be 
compelled, I do not now see why they should 
be restrained from removing the iron rails 
and ties, if they are worth more to them if 
removed, than if left to rust and rot in the 
road-bed. But these questions have not been 
deliberately considered by me, and they will 
be left open in case the present bill is amend- 
ed or a new bill or a new proceeding be 
brought. In any view, the plaintiff's rights 
are so doubtful, especially on the bill as it 
stands, that my opinion is that" the injunction 
should be dissolved. It. seems to be a hard 
case for the township; but probably it is no 
more so than it has proved to the other stock- 
holders; and it would appear that the bond- 
holders, whose money mainly built the road, 
have suffered from an enterprise, which, if not 
misconceived, has wholly collapsed. 

If Judge FOSTER, who sat at the argu- 
ment, concurs in the foregoing, let an order be 
made dissolving the injunction. If he does 
not concur, the motion may stand for further 
argument at the next term. 

FOSTER. District Judge. I concur in the 
order dissolving the injunction. 

Injunction dissolved. 



Case No. 11,820. 

RIDYARD et at v. PHILLIPS. 

[4 Blatchf. 443; i 2 Leg. & Ins. Rep. 27.] 

Circuit Court, S. D. New York. Aug. 17, 1860. 

Affreightment — Destruction in Specie — Loss 
of Original Character — Reshipment. 

Where cargo shipped on freight is destroyed 
in specie by a peril of the sea, which causes 
the vessel to put into a port of distress, so that 
such cargo loses its original character at the 
port of distress, or where the damage to it is 
such that, if reshipped, a total destruction of it, 
in specie, will be inevitable, before it can arrive 
at its port of destination, the shipper is not lia- 
ble for the freight. 

This was an action brought to recover the 
balance of a sum of money received by the 
defendant [James W. Phillips] as the pro- 
ceeds of a quantity of damaged corn, which 
had been shipped for the plaintiffs [William 
Ridyard and others], at New York, consigned 
to them at Liverpool, by the ship Ohio, be- 
longing to the defendant. The balance was 
the amount of the freight on the corn. The 
vessel, soon after leaving New York, encoun- 
tered a violent storm, which crippled her, 
and caused her to leak. The vessel and car- 
go were so much damaged, that the master 
was obliged to put back to the port of de- 
parture. Competent persons examined the 
condition -of the corn, and came to the con- 
clusion that it was so much damaged, that, 
after the best attention bestowed upon it, in 
endeavoring to prepare it for reshipment, 
there was not the slightest prospect or prob- 
ability that it would, if reshipped, arrive at 
the port of delivery in specie, and recom- 
mended a sale by the master for the benefit 
of whom it might concern. The sale was 
made accordingly. The ship, which was a 
general one, refitted and reshipped her other 
cargo to Liverpool, her port of destination, 
and at no time contemplated giving up the 
voyage. 

John S. McCulloh, for plaintiffs. 
William M. Evarts, for defendants. 

NELSON, Circuit Justice. The question in 
this case is, whether, on the facts, the owner 
of the vessel is entitled to freight. This 
question was very fully examined by me in 
the case of Hugg v. Augusta Insurance & 
Banking Co., 7 How. [48 U. SJ 595, 606, 607, 
it being indirectly involved in the first ques- 
tion presented, on the division of opinion in 
the court below. The court there held, that 
the underwriters would be liable for freight, 
as a total loss, if it should be found by the 
jury that there, was a destruction in specie of 
the cargo, so that it had lost its original char- 
acter at the port of distress, or that, if it had 
been reshipped, a total destruction in specie 
would, from the damage received, have been 
inevitable, before it could have arrived at its 
port of destination. The latter principle de- 
cides the question before me, upon the facts 

i [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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in this case. The shippers were not liable for 
the freight, hut the underwriters -were. 

There must he a judgment for the plain- 
tiffs, for the amount of freight retained, with 
interest from the demand of the same. 



Case Mo. 11,821. 

RIESS et al. v. REDFIELD. 

[4 Blatchf. 381; i 18 How. Prac. 87.] 

Circuit Court, S. D. New York. Oct. 14, 1859. 

Customs Duties — Charge for Commissions — 
Market Value— Export Duti— Appuaisemest. 

1. Where the usual charge for commissions on 
goods purchased in China was two per cent., 
held, that it was erroneous for the custom- 
house, on the entry of such goods in this coun- 
try, on their importation, to increase the charge 
for commissions. 

2. The market value at the port of exportation 
is to be taken as the price of the goods, and, 
where a purchaser has had a discount allowed 
to him on his purchase, he is not entitled to have 
such discount deducted from the invoice value 
of the goods. 

3. Where the appraisers, on the entry of 
goods, did not raise their invoice value, but add- 
ed thereto an arbitrary and fictitious charge for 
export duty at the port of exportation, held, 
that such addition was erroneous. 

This was an action [by Enoch Riess and 
others] against [Heman J. RedfieldJ the col- 
lector of the port of New York, to recover 
back an excess of duties paid under protest. 

Almon W. Griswold, for plaintiffs. 
Charles H. Hunt, Asst Dist Atty., for. de- 
fendant. 

NELSON, Circuit Justice. The goods in 
this case were imported from China. No 
question has been made upon the invoice 
value at the port of shipment The objec- 
tions are confined to the additional charges 
made at the custom-house, thereby increas- 
ing the dutiable value. 

1. The first is, that one-half of one per 
cent, was added to the charge for commis- 
sions in China, making them two and one- 
half per cent., when the usual rate is only 
two per cent. The proof in the ease is full, 
that .two per cent, only was charged, and 
that it is the usual rate of commissions. It 
was error, therefore, to add the one-half of 
one per cent. 

2. It is objected, that the collector erred in 
striking from the invoice two per cent dis- 
count from the invoice value, which discount 
was made to the purchaser of the goods; 
and it is claimed that this abatement in the 
price is generally made according to the 
usage of the trade in China. The answer 
to this objection is, that the market value at 
the port of exportation is the criterion to 
govern the officers of the customs, and any 
discounts that may be made to the parties 
purchasing are not to be taken into account 

i [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



These discounts may, and often do, depend 
upon the particular terms of the purchase. 

There are cases which have been hereto- 
fore before the court, in which it appeared 
that the trade in the foreign country had 
agreed upon a rate of prices for certain class- 
es of goods, and, as the price subsequently 
fluctuated, made a discount, if the price fell 
below, or an addition if it rose above the 
standard, as a mode of fixing the market 
value at the time. The court held, that an 
arbitrary rejection of the discount, under the 
circumstances stated, at the customs, in as- 
certaining the dutiable value, was erroneous. 
But the present case is altogether a differ- 
ent one, and is not governed by the principle 
of that class of cases. 

3. An addition was made by the apprais- 
ers to the invoice value, in the shape of a 
charge for export duty at the port of ship- 
ment, which, as is shown in the case, had 
no existence. This duty, when not found in 
the invoioe, is paid by the seller of the goods 
to the government, and enters into the in- 
voice value of the article. One of the ap- 
praisers, who was a witness in the case, ad- 
mits that the invoice value was not raised 
by an appraisement; and that the addition 
of the export charge was made upon the idea 
that the invoice value of the goods was too 
low. This was an error. If the appraisers 
regarded the invoice value as too low, they 
should have raised it by appraisal in the or- 
dinary way, which would have afforded the 
importer the right of appeal to the merchant 
appraisers, instead of adding an arbitrary 
and, as it appears, a fictitious charge for ex- 
portation. 

The plaintiffs are entitled to a judgment 
for the excess arising from the claim of two 
and one-half instead of two per eent. com- 
missions, and also from the charge for ex- 
port duty. The amount will be settled by 
the clerk, if the counsel do not agree upon it 
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Case No. 11,833. 

RIGGS v. BOYLAN. 

[4 Biss. 445.] i 

Circuit Court, N. D. Illinois. June, 1865. 

Husband and Wipe — Deed — Wife's Void Ac- 
knowledgment — B.EACKNOWLEIJQMENT WHILE 

Widow— Record— Ejectment. 

1. A widow by re-acknowledging a deed ex- 
ecuted by her while married, and therefore void, 
gives it full validity and force. 

2. It is not necessary that she re-sign the 
deed; it is sufficient that she acknowledge it to 
be her deed. 

3. When a deed is actually left with the re- 
corder for record, the grantee has done all that 

i [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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the law requires, and his rights are protected, 
even though the recorder actually records only 
a portion of it. 

[Cited in Sinclair v. Slawson, 44 Mich. 125, 
6 N. W. 208.] 

Ejectment [by Lawrasson Biggs against 
Patrick Boylan] for land in Cook county. 

DRUMMOND, District Judge. I shall de- 
cide this case entirely upon questions of law. 
I think, under the conceded facts, that the 
plaintiff is entitled to recover his land. The 
legal Questions involved are of interest and 
importance, and some of them, so far as my 
own knowledge extends, are comparatively 
new; some of them at least, have not been 
decided in our own state. 

In 1S25, Rebecca Clark, a married woman, 
was the owner of the land in controversy 
and conveyed it by deed to Elisha Riggs, 
she being then domiciled in Peoria. The 
deed was acknowledged in Pennsylvania, 
and recorded in Peoria county in 1827. It 
was supposed to have a defective acknowl- 
edgment A copy was obtained from the 
recorder's office in Peoria, sent on to Phila- 
delphia, and in 1S39 Rebecca Clark acknowl- 
edged the instrument to be her act and 
deed for the purposes therein mentioned, be- 
fore a proper officer, and he certified accord- 
ingly, she then being a widow. This copy 
of the deed was returned thus certified, and 
given to the recorder of Peoria county for 
record. This copy, and the certificate thus 
given to the recorder were not recorded entire 
by the recorder, but the recorder, considering 
that the original deed was upon the record, 
thought it unnecessary to re-record that, but 
simply added upon the record the certificates 
that were thus annexed to the deed, with a 
reference upon the record to the original 
deed of 1825. There is evidence tending to 
show that she re-signed the copy, but this 
does not seem to be clear, and I do not think 
it is material. It seems to me, taking the 
facts just as they are, without any explana- 
tion, and the certificate of the judge before 
whom the deed was acknowledged, that 
when she acknowledged at that time that to 
be her act and deed for the purposes therein 
mentioned, she gave it effect as a deed. 
That is the object of an acknowledgment 
to a deed. 

It is said that, being a married woman at 
the time that she executed her deed in 1825, 
it was void. That is true, but this void deed, 
conceded to be such, was before her when 
the officer took the acknowledgment She 
then acknowledged it to be her act and deed 
for the purposes therein, mentioned, and the 
necessary legal conclusion from those facts, 
is that she intended then simply to acknowl- 



edge that the deed which was void should be 
certified in such a way that it should be 
deemed valid as evidence before the courts 
of the state, that the fair presumption from 
all the facts in the case is that she intended! 
to give effect to it as her deed then; and 
that Is the only construction I can give to 
the certificate of the officer, so that it was 
not material whether it was a void deed or 
merely voidable. She, admitting this, could 
give it effect then as a valid deed. This she 
did, according to the certificate of the offi- 
cer; therefore, it was not material, accord- 
ing to the view which I take of it, whether 
she actually re-signed the deed or not It 
is not necessary that a party should sign 
a deed In order to give it efirect as his deed. 
Another party may sign his name, and if he 
adopts it and acknowledges it as his sig- 
nature, it takes effect as his deed just as 
completely as though he had executed it 
himself. The only object of the signature Is, 
of course, to show that the party does exe- 
cute the deed and avow it as his instrument 
for the purpose stated. 

The next question is as to the effect of the 
deed's being left thus with the recorder, and: 
the recording of. the certificate of acknowl- 
edgment upon the records of the office. Did' 
that operate upon all parties as notice of 
the title? 

Of -course upon the face of the record the 
title was complete. They had to go outside 
of the record and show by independent evi- 
dence that Rebecca was a married woman* 
at the time the deed was executed in 1825.. 
Apparently the title was conveyed to Elisha- 
Riggs. The duty of the recorder was to re- 
record the deed that was handed to him 
in 1839 with the added certificates, and X 
think that the deed having been given to- 
him to be recorded and his duty being to- 
record it, and he having recorded nothing but 
the certificates with a reference to the orig- 
inal, that the rights of the purchaser must be 
considered as having the shield of the law 
thrown upon them, and the deed did transfer 
the title. 

I hold, therefore, that the deed of 1825, 
placed upon record in 1827, the certifi- 
cates of acknowledgment being recorded in 
1839, with a reference to the original deed, 
and filed for record with the recorder at 
that time, constitutes notice to all parties of 
whatever title there was upon the face of the 
paper, and as such that the purchaser under 
that title was protected by our recording 
law. 

Judgment for plaintiff. 

As to effect of recorder's not spreading on the 
records in full an instrument duly filed, see 
Polk v. Cosgrove [Case No. 11,248], and notes 
to same. 
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Case No. 11,823. 

RIGGS v. CHESTER. 

[2 Cranch, G. C. 637.] s 

Circuit Court, District of Columbia. Dec. 
Term, 1825. 

Practice at Law— Reinstatement— Subsequent 
Teem. 

If a cause be non-prossed, and not reinstated 
at the same term, it cannot be reinstated at a 
subsequent term, but is discontinued. 

This cause was non-prossed at the last term, 
on the 19th of May, 1825, on a rule for securi- 
ty for costs. On the 25th of May, the defend- 
ant filed a plea of the statute of limitations. 
On the 26th, Mr. Wallach, the plaintiff's at- 
torney, directed the clerk to enter him (Mr. 
Wallach) as security for costs, which was 
done upon the docket. No application was 
made to the court at that term, to reinstate 
the cause. The clerk brought the case for- 
ward on the trial-docket of this term. 

When the cause was called for trial, Mr. 
Key, for defendant, objected that the cause 
was non-prossed at the last term, and not 
ordered by the court to be reinstated; and 
that the court could not reinstate it now. 

And THE COURT (MORSELL, Circuit 
Judge, absent), being of that opinion, directed 
the clerk to strike it from the trial-docket, 
the cause not being continued from the last 
term. 



Case No. 11,834. 

RIGGS v. COLLINS. 

[2 Biss. 268; i 2 Chi. Leg. News, 234.] 

Circuit Court, N. D. Illinois. April, 1870.2 

Decree — Recitals in — Process — Contradiction 
of Record — Third Parties. 

1. The recital in a decree of foreclosure that 
a defendant had been duly served with process 
is, after the lapse of time, conclusive, unless 
there is something in the record itself showing 
that such recital is not or could not be true. 

2. Proof outside of the record is not admissi- 
ble to contradict it, where that proof would af- 
fect the rights of third persons acquired under 
the decree of the court. 

Ejectment for section 26, T. 34 N., range 7 
east, in the county of Grundy, state of Illi- 
nois. The suit was commenced March 13, 
1S67. By agreement of parties a jury was 
waived, and the law and facts were submit- 
ted to the court. 

Dent & Black, for plaintiff. 

The adverse title asserted by the defend- 
ants has no force or credit because it is hos- 
tile to the decree of foreclosure, to which Jo- 
siali S. Breese, through whom they claim, 
was a party, and by which he and they are 
bound. On this point, see Grignon v. Astor, 

s [Reported by Hon. William Cranch, Chief 
Judge.] 

i [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 

2 [Affirmed in 14 Wall. (SI U. S.) 491.] 
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2 How [43 U. S.] 319, 340, 341; Sargeant v. 
State Bank of Indiana, 12 How. [53 U. S.] 
371. The deed of Russell to Breese was 
void as to the United States, because it was 
not recorded, in La Salle county, where the 
land lay. when Russell's mortgage to the 
United States was recorded there, and be- 
cause of not having been recorded in Grundy 
county until June 17, 1861, twenty-four years 
after its execution; and when the mortgage 
was recorded in La Salle county, the deed 
not being recorded the mortgage acquired a 
priority under the statutes of the state. The 
act of January 13, 1833 (pages 488, 489, §§ 2, 
5, Purple's Real-Estate Statutes), provides 
thus: Section 2 required that after the first 
day of June, then nest, all deeds and title 
papers should be recorded in the county 
where the lands were situated. Section 5 
enacted that from and after the first day of 
August then next, all such deeds and title pa- 
pers should take effect, and be in force from 
and after the filing the same for record, and 
not before, as to all creditors and subsequent 
purchasers without notice; and further, that 
all such deeds and title papers should be ad- 
judged void as to all such creditors and sub- 
sequent purchasers without notice, until the 
same should be filed for record in the county 
where the land should lie. The statutes are 
now substantially the same, but the revision 
of the laws in 1845 changed the phraseology 
slightly, and reference is therefore made to 
the statute as it stood when the rights of the 
United States wei-e acquired. The United 
States in taking a mortgage became entitled 
to be regarded as a purchaser, and could 
claim the protection of the statute; for a 
mortgagee is a purchaser within the statute 
of frauds. 2 White & T. Lead. Cas. Eq. p. 
53, notes to Basset v. Nos worthy; Lan- 
caster v. Dolan, 1 Rawle, 245; Chapman v. 
Emery, Cowp. 280. The United States hav- 
ing then no notice in fact or constructively 
of Breese having given a prior deed for this 
land, were within the letter and spirit of the 
statute entitled to have such prior deed ad- 
judged to be void, and could and did obtain 
a priority over it by having the mortgage re- 
corded in La Salle county, as was done on 
the 11th of May, 1838. In that situation of 
affairs, the United States could, after condi- 
tion broken, have sustained ejectment against 
Breese, the grantee in such void deed, if he 
had entered into possession; and the right to 
maintain the action would not have been in 
any way dependent on the foreclosure of the 
mortgage. Carroll v. Ballance, 26 111. 15. It 
is not correct to say that Breese was a nec- 
essary party to a suit for the foreclosure of 
the mortgage. Frye v. Bank of Illinois, 11 
111. 367; Eagle Fire Co. v. Lent, 6 Paige, 635. 
The recording in Cook and Will counties of 
the deed from Russell to Breese cannot be 
held as constructive or actual notice to Cor- 
coran, the purchaser from the United States. 
He was not required to examine the records 
of any county, save that in which he was 
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about to "buy. The statute does not extend ] 
the effect of the record of a deed in one or 
more counties so as to make it notice in re- 
gard to land situated in another county than 
that in -which such registry is made. Har- 
per v. Tapley, 35 Miss. 506; Taylor v. Mc- 
Donald's Heirs, 2 Bibb, 420. Corcoran had 
a right to repose on the decree of foreclosure, 
and he was not bound to look beyond that. 
Buckmaster v. Carlin, 3 Scam. 104, 107, 108; 
Voorhees v. Bank of U. S., 10 Pet [35 U. S.] 
4.77. A purchaser had a right to presume 
that the title of the United States was com- 
plete; and the law would not permit him to 
be disturbed without clear and sufficient 
proof of fraud on his part. Story, Eq. Jur. 
§ 4Q4; Wbeaton v. Dyer, 15 Conn. 311. And 
in such cases the fraud must be very clearly 
proved. Xorcross v. Widgery, 2 Mass. 509. 
The effect, then, of the deed to Corcoran be- 
ing recorded before that from Russell to 
Breese, was to give Mr. Corcoran a good and 
indefeasible estate as against Breese. Flynt 
v. Arnold," 2 Mete. (Mass.) 623; Dunlap v. 
Wilson, 32 HI. 517-523. There can be no 
doubt that Corcoran acquired all the rights 
of the United States as to this land, even 
more "effectually and potentially in form than 
if the whole mortgage had been assigned to 
him. 1 Washb. Real. Trop. 520; Wyman v. 
Hooper, 2 Gray, 141-146; Givan v. Doe, 7 
Blackf. 210; Tallman v. Ely, 6 Wis. 244. An 
attempt to avoid a , mortgage by offering 
money as an answer to an action of eject- 
ment is a novelty so discordant from authori- 
ty that it can receive no judicial favor. Aft- 
er condition broken, the mortgagor's rights 
are purely equitable, and he can obtain re- 
lief only in equity. Parsons v. Welles, 17 
Mass. 419; Hill v. Payson, 3 Mass. 559; King 
v. State Mut Fire Ins. Co., 7 Cush. 1; Car- 
roll v. Ballance, 26 111. 15. 

B. C. Cook and Samuel W. Fuller, for de- 
fendants. 

Breese being the owner and holder of the 
equity of redemption in the mortgaged prem- 
ises, no effectual foreclosure of the mortgage 
could be made without his being made a 
party defendant to the foreclosure, and sub-' 
jected to its jurisdiction. Reed v. Marble, 
10 Paige, 409; Watson v. Spence, 20 Wend. 
260; Fuller v. Van Geesen, 4 Hill,- 171; Oh- 
ling v. Luitjens, 32 111. 30. It does not ap- 
pear from the transcript of the proceedings 
in the foreclosure suit, certainly not express- 
ly nor by fair legal intendment or construc- 
tion, that Breese was served with process or 
otherwise brought into court in that suit; 
but taking the record itself, and Paine's tes- 
timony, it affirmatively appears that he was 
not, and could not have been served with 
process, nor did he enter his appearance. 
The summons shows explicitly that it was 
not served upon Breese. The record taken 
as a whole shows that but one summons 
was issued. From outside proof it is shown 
that service could not have been made upon 
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him, and hence the recital of the court that 
"the defendants had been served with pro- 
cess" should be construed as including only 
those defendants who appear to have been 
served by the officer's return. If the sum- 
mons was not preserved in the record with 
the return of the officer, showing who were 
and who were not served, then the recital 
of service in the decree would be prima fa- 
cie evidence that all the defendants were 
served. Comstock v. Crawford, 3 Wall. [70 
U. S.] 403; -Secrist v. Green, Id. 744; Sibley 
v. Waffle, 16 N. Y. ISO; Tunis v. Withrow, 
10 Iowa, 308; Harris v. Hardeman, 14 How. 
[55 U. S.] 334; Lessee of Walden v. Craig's 
Heirs, 14 Pet [39 U. S.] 147; Bodurtha v. 
Goodrich, 3 Gray, 508; Bloom v. Burdick, 1 
Hill, 130; Clark v. Thompson, 47 111. 25; 
Pardon v. Dwire, 23 111. 572. The general 
rule is, that in suits upon judgments ren- 
dered in other states, the officer's return of 
service, or the recital of an appearance by 
the defendant, may be contradicted by the 
defendant Carleton v. Biekford, 13 Gray, 
591; D'Arcy v. Ketchum, 11 How. [52 U. S.3 
165; Bimeler v. Dawson, 4 Scam. 536; Welch 
v. Sykes, 3 Gilman, 197; Elliot v. Peirsol, 
1 Pet [26 a. S.] 340; Goudy v. Hall, 30 111. 
116; Ferguson v. Mahon, 11 Adol. & E. 179; 
Bonaker v. Evans, 16 Q. B. 163; Capel v. 
Child, 2 Cromp. & J. 558. The rule is not 
even restricted or qualified by anything de- 
cided in Thompson v. Tolmie, 2 Pet. [27 U. 
S.] 168. The United States was a mortgagee, 
and if the equity of redemption was not 
foreclosed by bringing Breese the owner and 
holder of it, into court, they had no other 
title, and the deed made by the solicitor of 
the treasury to Corcoran, not being accom- 
panied by an assignment of the whole or any 
part of the mortgage debt, passed to him 
no title or estate in the mortgaged premises. 
It is important to consider that the mort- 
gage debt was a single sum, evidenced by 
a single bond, although payable in three an- 
nual installments. So that this is not the 
case of an ejectment brought by the as- 
signee of a part or the whole of the mort- 
gage" debt, but that of a deed, made by the 
mortgagee to a stranger, of a part of the 
mortgaged premises, without an assignment 
of the debt, or any part of it This rule is 
settled In Hutehins v. King, 1 Wall. [68 U. 
S.] 58; 2 Washb. Real Prop. (Ed. 1868) 114, 
115; Peters v. Jamestown Bridge, 5 Cal. 334; 
Nagle v. Macy, 9 Cal. 426; Willis v. Val- 
letta Mete. (Ky.) 195, 196; Ladue v. De- 
troit & M. R. Co., 13 Mich. 395. "The mort- 
gagor is now regarded as the real owner of 
the land, for all beneficial purposes, subject 
to the charge of the re-payment of the mon- 
ey." ' Fitch v. Tinckard, 4 Scam. S3. The 
supreme court of Illinois has shown a deter- 
mined purpose to uphold all the rights of 
mortgagees, and the assignees of mortgage 
• debts, so far as necessary to protect the se- 
curity, and while the precise question now 
under' discussion has not been decided in 
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that state, yet the opinions of the court in 
Moore v. Titman, 44 111. 367, and Griffin v. 
Marine Co. of Chicago, 52 111. 130, stop far 
short of holding that the transfer of a mort- 
gage, without an assignment of the mort- 
gage debt -will pass the legal title to the 
mortgaged premises. The point is, that 
Breese became the owner of the equity of 
redemption in the La Salle county lands, as 
against the United States, which was not 
foreclosed; and the deed from the United 
States passed no title to the lands in contro- 
versy to the grantee, under whom the plain- 
tiff claims. 

DRUMMOND, Circuit Judge. This land 
was purchased of the United States, by J. 
B. F. Russell, in 1836, and although the pat- 
ent was not issued until 1839, yet, under 
our law, between the date of- the purchase 
and the issuing of the patent, he is treated 
as the owner of the land, as against all per- 
sons except the United States. On the 13th 
of May, 1837, Russell, being thus the owner 
of the land in controversy by purchase, con* 
veyed it to Josiah S. Breese, but the deed 
was not recorded in the county of La Salle, 
where the land was then located, and was 
not, in point of fact, recorded in the county 
where the land was situate, until the 7th 
of June, 1SS1, when it was recorded in the 
county of Grundy, where the land then was. 
On the 21st of December, 1837, J. B. F. Rus- 
sell made a mortgage of the land in contro- 
versy, including various other tracts, to Hen- 
ry P. Gilpin, the solicitor of the treasury, in 
trust for the United States, and in May, 
1838, this mortgage was duly recorded in the 
county of La Salle, where the land was then 
located. Although Russell had previously 
conveyed the land to Breese, as that convey- 
ance was not recorded in the recorder's of- 
fice of the proper county at the time the 
mortgage was made to the United States, 
and as there is no evidence tending to show 
that the United States then had any notice 
of the existence of this prior deed to Breese, 
the mortgage conveyed a good title to the 
United States, as mortgagee of the land, un- 
der our registry laws. 

The amount for which this land and the 
other tracts were mortgaged to the United 
States was more than 850,000. On the 1st 
day of September, 1840, a bill was filed in 
the circuit court of the United States for the 
district of Illinois, by the United States, to 
foreclose the mortgage. Various persons be- 
sides Russell were made parties defendant 
to the bill, the averment being that Breese 
and others, naming them, had "some interest 
in the premises, as judgment creditors, or 
otherwise." "The premises," as I have al- 
ready stated, included several tracts of land, 
and this section 26 among others. A sub- 
poena, or, as our local law terms it, a sum- 
mons, was issued upon the filing of this bill, ■ 
on the 1st day of September, 1840, and made 
returnable on the 1st Monday of the Decem- 



ber term of that year. It included, as de- 
fendants, Breese and others. The return up- 
on the summons states that it was served 
upon several of the defendants — less than all 
—and the return concludes by stating the 
others were not found within the district; 
i and among those not found was Breese, the 
party to whom Russell had conveyed the 
land in controversy, in 1837. Although there 
is no evidence that the government had any 
notice of the existence of this prior deed at 
the time that the mortgage was made and 
delivered, it is clear that when the bill was 
filed it had some knowledge of the claim of 
Breese. True, the allegation in the bill is 
of the most general character, and does not 
distinctly set forth what the interest was, 
or in what tract of land among all those 
named in the mortgage. But still, the at- 
tention of the government was called to the 
fact that Breese had some interest in the 
land, and therefore it might be said that 
there was a claim stated which it would be 
incumbent on any party subsequently ac- 
quiring a right, to trace up and ascertain its 
character. 

In the bill of costs taxed in the case, it 
seems that there are costs taxed only for 
one writ Some evidence was introduced, 
which was received, subject to objection, to 
the effeet that Breese was not, at the time 
the summons was issued and returned, an 
inhabitant of the state of Illinois, but that 
he had, prior to that time, removed else- 
where. This is all there is in relation to 
this matter, up to the time when the decree 
of foreclosure was rendered in June, 1841. 
At that time the title of the suit was entered 
on the record, including the names of all 
the defendants, and that of Breese among 
others. The decree declared that the de- 
fendants had been duly served with process. 
The precise language in which the entiy is 
made is as follows: "This day came the said 
plaintiffs, by their solicitor, and the said de- 
fendants having been duly served with pro- 
cess; and having failed to appear, as by 
the within writ they were commanded, and 
having failed to answer the complainants* 
said bill of complaint, herein filed, although 
more than three calendar months have elaps- 
ed and passed by since the return of the 
writ aforesaid, upon them executed." And 
then follows the decree. The court directed 
a reference to a master, under which a re- 
port was made, and then an order of sale of 
the mortgaged premises, at which sale the 
section in controversy was struck off to the 
United States for the sum of $641. The 
land was sold in separate parcels. After the 
sale, and after a deed from the master was 
executed to the United States, the latter, on 
the 28th of December, 1847, through the so- 
licitor of the treasury, who was the author- 
ized agent of the government for that pur- 
pose, under the act of 1830, conveyed this 
section of land and other tracts to W. W. 
Corcoran, and the deed, together with the 
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deed from the master to the United States, 
was duly recorded in the county where the 
land was situated; the master's deed in 
April, 1843, and the other in July, 1848. W. 
"W. Corcoran, in 1866, conveyed this section 
of land to the plaintiff, and this is the title 
of the plaintiff. The defendant claims title 
through the unrecorded deed of Josiah S. 
Breese. 

The questions in the case appear to he: 
First, whether it will be presumed upon the 
face of the decree and the record, that the 
averment contained in the decree, that serv- 
ice of process was made on Breese, is true; 
and if not, secondly, what was the effect on 
the title of the United States, or of Corcoran, 
of the allegation in the bill that Breese had 
some interest in the land. 

I will consider this last question first. Ad- 
mitting, therefore, that Breese was not a 
party to the proceedings to foreclose the 
mortgage; that is to say, although named, 
he was not served with process, then he 
would not be bound by the decree, and his 
equity of redemption would be a subsisting 
equity, unless it has been lost by something 
independent of the proceedings in the fore- 
closure suit; then, that being so, what would 
be the position of the United States, or of a 
purchaser from the United States. I appre- 
hend it would be this: Although at the time 
of the decree of foreclosure and of the filing 
of the bill, it may be said that the govern- 
ment had knowledge of a claim of Breese to 
the premises; still, as already stated, when 
the mortgage was made, there was no notice 
of such a claim, and therefore it would be a 
valid mortgage of this land, under our regis- 
try law. Then, when the deed was made by 
the solicitor of the treasury, under the cir- 
cumstances in evidence, of this tract of land, 
to Mr. Corcoran, it would be by a mortgagee 
who was the purchaser at a sale the purpose 
of which was to foreclose the mortgage and 
deprive Breese of his equity of redemption, 
and whether this was effectual or not, as the 
government was a mortgagee, and would, as 
such, hold the legal title, the purchaser, un- 
der the decree, and from the mortgagee, 
would also be a mortgagee, and would thus 
represent pro tanto the debt which the mort- 
gage was given to secure; and the rule 
which, it is claimed, sometimes prevails, that 
the mortgaged premises cannot be transfer- 
red or conveyed irrespective of the debt 
which the mortgage was given to secure, 
would hardly apply. It would have. to be 
treated, I think, substantially as though it 
were a transfer quoad hoc of the debt which 
the mortgage was given to secure, and there- 
fore the' purchaser from the United States 
would also be the mortgagee, and would have 
the legal title to the land, as the United 
States had, and so, default having been made 
in the payment of the sum due on the mort- 
gage, would have the right to maintain an 
action of ejectment. 

As I understand, this is the effect of the 



(Case No. 11,824) RIGGS- 

decision of the supreme court of this state, 
made in the case of Carroll v. Ballance, 26 
111. 9. But, however this may be, I am of 
the opinion that as the case now stands, as to 
the first question named, it must .he consid- 
ered that the equity of redemption, if that 
was the interest which Breese had, and was 
referred to in the bill, is gone under the fore- 
closure suit, because Breese must be regard- 
ed as one served with process. 

It is thirty years, very nearly, since this 
decree was rendered. Breese was a party • 
to the bill. The decree recites that service 
was had upon him— that is, it names all the 
defendants, and declares the defendants were 
duly served with process, and after the lapse 
of so much time, it seems to me that the 
averment in the decree must stand as true, 
unless there is something upon the face of 
the record itself which shows that such was 
not the fact at the time it was made. There 
are some decisions of the supreme court of 
our own state, perhaps, which go the length 
of declaring where a record recites that pro- 
cess was served, when it clearly appears it 
was not, and could not have been, that when 
the question comes up even collaterally, the 
court will not regard as conclusive the aver- 
ment of the service of process. A case relied 
upon on the part of the defendant was that 
of Goudy v. Hall, 30 111. 109. But, although 
the court says in that case that the judgment 
recited that the process was served, when it 
appeared it was not, it would not be treated 
as binding, yet that statement was not nec- 
essary to the decision of the case, because the 
court held that there was nothing in the 
proof inconsistent with the recital in the 
judgment that due notice had been given. 
But this case, even if we admit the correct- 
ness of such decisions or dicta, is not within 
any principle there decided. For it is possi- 
ble that another writ issued from this court, 
returnable to the first Monday of June, 
1841. "We know that the process returnable 
to the first Monday of December, 1840, was 
not served on Breese; we do not know that 
another process was not issued, and served 
on him, and therefore he might have been 
duly In court on the first Monday of June, 
1841. This seems to be a sound principle— 
that in a collateral issue, if any proof what- 
ever, either in the case or out of it, is to be 
admitted, to contradict the decree, alleging 
due service of process, that proof must show 
that the averment could not be true. And 
this case is not brought within that rule, for 
it is quite possible that another summons 
was issued, served and returned, and that it 
is lost or mislaid. We must presume, in the 
absence of clear proof to the contrary, that 
the averment that Breese was duly served 
with process was true, and especially after 
the lapse of so many years. But if we as- 
sume this to be so, prima facie, the decision 
of Rivard v. Gardner, 39 111. 125, is to the 
effect that proof, outside of the record, is not 
admissible to contradict it, where that proof 
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would affect the rights of third persons, ac- 
quired under the judgment or decree of the 
court. It is admitted, in that case, that 
there is some conflict in the authorities; but 
the language of the court is: "We entertain 
no doubt that the rule forbidding the return 
to be contradicted, as against third persons 
who have acquired rights under the judgment 
of the court, rests upon the sounder reason. 
The importance of the rule, as a question of 
public policy, upon which the principles of 
law are designed to rest, is most apparent. 
The public should be permitted to purchase 
property sold under the judgment or decree 
of a court, without the apprehension that at 
some distant day their titles may be divested 
by parol testimony, that the return of the 
officer upon which such judgment was ren- 
dered was falsely made." It is true that the 
question in that case was as to the return of 
the officer; but if we concede the effect to be 
given by the recital in the decree, then the 
principle is precisely the same in this case. 

It seems to me that the case of Miller v. 
Handy, 40 111. 448, decides a principle appli- 
cable to this case. There the question arose 
.on a judgment on a scire facias, to foreclose 
a mortgage. By our statute, when there is no 
service of the scire facias on the party to be 
affected by it, it requires what is termed two 
nihils; and in that case the judgment of the 
court recited that there had been due service, 
as prescribed by law, in order to foreclose the 
rights of the mortgagors. But only one writ 
was found in the case upon which the return 
of nihil was made, and yet the court, where 
the question came up collaterally, and the 
rights of third persons were to be affected, 
held that it would presume in favor of the re- 
cital in the judgment, that there was another 
writ, which had been properly returned. 
And why? Because there had intervened 
one or more terms between the date of the 
first writ and the judgment of foreclosure, 
when there might have been another writ is- 
sued and returned. "We are to presume," 
the court says, "on the faith of the finding of 
the court, that such was the fact," — that is to 
say, that the averment in the judgment was 
true,— "that there was time and opportunity 
for it, and it is stated as a fact found by the 
court, that two nihils had been returned." Is 
it just or consonant with right? Is it pro- 
tective of the interests of the public that the 
mere absence from the files of one of these 
writs shall rebut the presumption upon a 
prior finding of the court, at the very ineipi- 
ency of the judgment, and that, too, after the 
lapse of more than twenty-five years? The 
necessity of such a presumption is fully dis- 
cussed in the case of Reddick v. State Bank, 
27 111. 148. We there said: "It does not 
seem reasonable to require a party who has 
purchased land under the judgment of a 
court of competent jurisdiction, bona fide, and 
with no notice of any such defects as the ab- 
sence of a summons or notice, to be put in 
jeopardy of his title, or be required to take 



the risk of the loss or abstraction of a loose 
paper from the files, when the decree or judg- 
ment of the court recites the fact that process 
was duly served, or the required notice duly 
given. These are facts lying at the very 
threshold of the case, and on which the court 
is required to be informed and to pronounce, 
just as much as upon any other fact in the 
cause. * * * We cannot perceive any rea- 
son why the rights of parties depending upon 
these preliminary facts, should not be as se- 
cure, unless impeached by the record itself, 
as upon any other adjudicated facts in the 
cause, especially after the lapse of more than 
a quarter of a century." 

Now, this reasoning applies with peculiar' 
force to this case. Here is a party wishing 
to make a purchase of a tract of land. It is 
offered for sale by the government of the 
United States, under a title resting upon a 
mortgage made in 1837. There is nothing 
whatever upon the files of the record in the 
proper county, where the land is situated, 
which affects in any way the validity of this 
mortgage. There is nothing which affects 
the sale made under the decree of foreclosure 
to the United States of this tract of land, ex- 
cept what is recited in the bill, that Breese 
had some interest in the land as a judgment 
creditor or otherwise. Breese is a party to 
the bill of foreclosure. The decree of fore- 
closure recites that process was duly served 
upon him. Is not that, and ought not that 
to be, satisfactory evidence to the party seek- 
ing to make the purchase, that he has obtain- 
ed a good title under the mortgage, as against 
the mortgagor, and so against all parties 
whom the decree recites were then served 
with process? I think that question must be 
answered in the affirmative, if there is noth- 
ing in the record itself which shows that the 
averment in the decree could not be true. It 
is onlv in that way, as it seems to me, that 
we can give stability to the decrees and judg- 
ments of courts, and to titles obtained under 
them, especially after the lapse of so many 
years. 

Now, in this case, It may be said that 
Breese obtained a good title, that it failed on 
the technical ground of want of record, and 
that, in equity, his claim is valid. That is 
one view of the case, undoubtedly; but there 
is another equally strong, and even stronger, 
as a matter of mere equity, growing out of 
the foreclosure suit, and averment of service 
of process upon Breese and the bona fide pur- 
chase by Corcoran of the title of the United 
States obtained under this decree of foreclo- 
sure. There can be no question of the entire 
good faith of Corcoran in making this pur- 
chase, of his ignorance of any claim what- 
ever on the part of Breese to this land, unless 
upon the constructive notice which arises on 
this averment in the bill. 

The proof shows that under this title thus 
obtained, taxes were paid upon this land for 
seventeen years, from 1848 to 1864, inclusive. 
Then the equity, it seems to me, of the plain- 



[20 Fed. Cas. page 781] 

tiff's title is as strong as any supposed equi- 
ty on the part of the defendant. The issue 
and judgment of the court will therefore be 
for the plaintiff. 

NOTE. This case was on apoeal, together 
with a like case argued therewith, affirmed in 
the supreme court in a short opinion simply 
holding that to redeem property sold under a 
mortgage for less thap the mortgage debt, it 
is necessary to tender not simply the amount of 
the sale, but the whole mortgage debt: and that 
the redemption money is to be distributed be- 
tween the mortgagee and the purchaser in eq- 
uitable proportions, so as to reimburse the lat- 
ter his purchase money, and nay the former 
the balance of his debt. 14 Wall. [81 TJ. S.] 
493. 

The other questions presented by record seem 
to have been ruled by the supreme court in fa- 
vor of Riggs, as appears from Dirst v. Morris, 
14 Wall. [81 TJ. S.] 484; in the opinion in 
which case the fact that the government agents, 
when they took the mortgage from Russell, had 
no notice of his unrecorded deed to Breese, was 
held sufficient to entitle the mortgagee or, as- 
signees to possession of the land on non pay- 
ment of the mortgage debt. at maturity. 
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RIGGS et aL v. FRICK. 

[Taney, 100; 3 Haz. Reg. IT. S. 8J * 

Circuit Court, D. Maryland. April Term, 
1840. 

Customs Duties— Hearth-Rugs— Worsted — 
Credit. 

1. In an action against the collector of the 
port of Baltimore, to recover certain duties paid, 
under protest, upon hearth-rugs, under the act 
of July 14, 1832 [4 Stat. 583], it being admitted 
that worsted is made out of wool by combing, 
and thereby becomes a distinct article, well 
known in commerce under the denomination of 
"worsted," and that the hearth-rugs in question 
were made entirely of worsted, except that 
linen threads were used to sew together certain 
portions of them, held, that the said rugs were 
not chargeable with duty as "manufactures of 
wool," or "of which wool is a component part," 
under that act. 

[Cited.in Swayne v. Hager, 37 Fed. 782: See- 
berger v. Cahn, 137 V. S. 98, 11 Sup. Ct. 
29.] 

2. If such rugs were, at the time of the pas- 
sage of the act of March 2, 1833, c 944 [4 Stat. 
630], well known in commerce by the denom- 
ination of "worsted stuff goods," they were en- 
titled to be admitted to entry, free from duty. 

3. But if they were not so then known, they 
were liable to the duty of fifteen per cent., ad 
valorem, imposed by the 25th clause of the sec- 
ond section of the act of 1832, as a non-enumer- 
ated article. 

4. The rugs, as worsted goods, were not lia- 
ble to cash duties, but the importers were en- 
titled to a credit of three and sis months, as 
provided in the fifth section of the act of 1832. 

This suit was instituted by the plaintiffs 
[Samuel Riggs and George Peabody], on the 
7th of April, 1840, against IWilliam Frick] 
the collector of the port of Baltimore, to re- 
cover back certain duties upon an importa- 

i [Reported by James Mason Campbell, Esq., 
and here reprinted by permission. 3 Haz. Reg. 
U. S. 8, contains only a partial report.] 
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tion of hearth-rugs, paid by them in cash, 
under protest. 

The following admitted statement of facts- 
was filed in the case: 

In this case, it is admitted, that the plain- 
tiffs imported into the port of Baltimore, in 
the ship Lelia, from Liverpool, in the month 
of March, 1840, cases of goods compos- 
ed of worsted and cotton exclusively; it is 
also admitted, that worsted is made out of 
wool by combing, and becomes a distinct ar- 
ticle, known in commerce under the denom- 
ination of "worsted"; the duty upon which 
amounted to S1419.10; that the plaintiffs ten- 
dered a bond, with approved security, for 
their whole importation by this vessel, in- 
cluding these goods, at three and six months' 
credit, and continues to tender the same, but 
the collector refused, and refuses, to take 
such bonds, and insisted upon cash being 
paid, which was paid on the 28th March, un- 
der protest. All errors in pleading are waiv- 
ed; this suit being instituted to try whether 
the duties are cash, or upon a credit. • 

R. Johnson, for plaintiffs. 

N. Williams, Dist. Atty., for defendant. 

TANEY, Circuit Justice (charging jury). 1. 
It is admitted, that the hearth-rugs in Ques- 
tion are made entirely of worsted, except 
that linen threads are used to sew together 
certain portions of them; and also that 
worsted is made out of wool by combing,, 
and thereby becomes a distinct article, well 
known in commerce under the denomination 
of "worsted"; it is also admitted, that the 
rugs were charged with duty as manufac- 
tures of wool, and that the duty charged 
was paid by the plaintiffs, with a protest 
against the legality of the charge. It was 
decided by the supreme court, in the case 
of Elliott v. Swartwout, 10 Pet [35 U. S.} 
137, that goods made of worsted are not 
manufactures of wool, or of which wool is 
a component part, within the meaning of the 
words "all other manufactures of wool, or 
of which wool is a component part," in the 
second article of the second section of the 
act of congress of July 14, 1832. This deci- 
sion is conclusive upon this part of the con- 
troversy, and the court therefore instruct the 
jury that the rugs in question are not charge- 
able with duty, as manufactures of wool, or 
of which wool is a component part. 

2. If the jury find from the evidence that 
the hearth-rugs in question were at the time 
of the passage of the act of congress of 
March 2, 1833, c. 944, well known in com- 
merce by the denomination of "worsted stuff 
goods," then they were entitled to be admit- 
ted to entry, free from duty, and the plaintiff 
is, in that case, entitled to recover back from 
the defendant the whole amount of the duty 
he has paid. 

3. But if the jury find that the rugs, at 
the time above mentioned, were not generally 
known in commerce as "worsted stuff- 
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goods," then they are liable to the duty of 
fifteen per cent, ad valorem, imposed by the 
twenty-fifth clause of the second section of 
the act of 1832, as a non-enumerated article; 
and the plaintiffs are entitled to recover back 
the difference between that amount of duty 
and the sum paid to the defendant 

It appears from the statement of facts, 
that there is no controversy in relation to 
the amount of duties charged in this case; 
the whole dispute is confined to the time of 
payment The collector, under the instruc- 
tions he has received from Washington, in- 
sists that the duties upon these goods were 
payable in cash, and the importers, the plain- 
tiffs in the case, contend that they were en- 
titled to a credit of three and six months. 

The goods in question were composed of 
worsted and cotton, and the duties have been 
charged according to the third clause of the 
second section of the act of July 14, 1832, 
which imposes a duty upon all manufactures 
of cotton, or of which cotton shall be a com- 
ponent part. The duties have been thus 
charged upon the distinction between "worst- 
ed stuff goods" and "woollen goods"; for 
if it was supposed these goods were "a 
manufacture of wool, or of which wool shall 
be a component part," in the sense in which 
these words are used in the act of congress, 
then the duty charged might have been a 
much higher one than that exacted; it must 
have been calculated according to the sec- 
ond clause of the second section, and'not ac- 
cording to the third clause. 

As both parties admit that the duties have 
been rightfully charged, as respects the 
amount, it is unnecessary to examine partic- 
ularly that part of the subject. The distinc- 
tion between "worsted goods," and "woollen 
goods," has been long established and under- 
stood in commerce, and has been preserved 
in the tariff acts of 1832 and 1833. In the 
first mentioned act, a great difference was 
made between the rate of duty imposed upon 
"worsted stuff goods" and upon "manufac- 
tures of wool"; and in the act of 1833, the 
former were made entirely free, while the 
latter remained subject to the heavy duty im- 
posed by the act of 1832. In the ease of El- 
liott v. Swartwout 10 Pet. [35 U. S.] 152, 
the supreme court recognise this distinction, 
and remark that "if. because worsted is 
made of wool, all manufactures of worsted 
become woollen manufactures, there would 
be no propriety in enumerating worsted 
goods as a distinct class." It follows, from 
the construction of these acts, as given by 
the supreme court that although a part of 
the fabric now in question was composed of 
worsted, yet that did not make it a manu- 
facture of which wool is a component part, 
within the meaning of the act of 1832, and 
consequently, it was not liable to the duty 
on woollens; and worsted being free from 
duty, the cpllector properly charged them as 
manufactures of which cotton is a component 
part 



But the construction thus given to the law 
by the oflieers of the government, in relation 
to the amount of the duties charged, is incon- 
sistent with the claim made for the payment 
of these duties in cash. If the goods are re- 
garded as manufactures of wool, they must 
pay the high duty on goods of that descrip- 
tion; but they have not been so regarded, 
and have not been charged with the impost 
laid upon all manufactures "of which wool 
is a component part." If they are not con- 
sidered to be woollen, for the purpose of as- 
certaining the amount of the duty to be col- 
lected, how can they be treated as woollen, 
in determining the time of payment? They 
are not liable to the cash duty, unless they 
are manufactures of wool, or of which wool 
is a component part; and if they are charge- 
able with the cotton duties, the importers 
are entitled to a credit of three and six 
months. 

The description of the goods which are to 
pay the woollen duties, and of the goods 
which are to pay cash duties, are precisely 
the same. The second clause of the second 
section of the act of 1832, among other things, 
provides that the duty upon "manufactures 
of wool, or of which wool shall be a compo- 
nent part," shall be fifty per cent, ad valo- 
rem; the fifth section declares that "except 
wool, manufactures of wool, or of which 
wool is a component part," when the amount 
of duties exceeds two hundred dollars, they 
are payable at the option of the importer, 
one-half in three and the other half in six 
months; and the sixth section provides that 
upon "manufactures of wool, or of which 
wool is a component part," the duties shall 
be paid in cash. Now, if these goods are not 
"manufactures of wool, or of which wool is 
a component part," within the meaning of 
the second clause of the second section above 
quoted, which regulates the amount of du- 
ty, how can they be regarded as manufac- 
tures of that description, within the meaning 
of the fifth and sixth sections above men- 
tioned, which regulate the times of payment? 
The language of all these clauses of the law 
evidently describes the same goods. And if 
the goods in question are not chargeable with 
the woollen duties, it follows that the duties 
upon them are not payable in cash. 

It has been said in the argument, that the 
sixth section of the act of 1832, in requiring 
the payment of cash duties on woollen goods, 
makes no distinction between manufactures 
of combed wool' and of carded wool, and that 
woollen goods of both descriptions are, there- 
fore, chargeable with the cash duties. If 
this argument is sound, and this the true con- 
struction of the sixth section of the act the 
same construction must also be given to the 
second clause of the second section, and if 
cash duties are demandable, on the ground 
that the goods in question are manufactures 
of which wool is a component part, then the 
full amount of the woollen duties ought to 
have been charged at the custom-house. 
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But when it is admitted, that these fabrics 
are not chargeable with the woollen duties, 
how is it possible to subject them to the cash 
payments, which apply exclusively to the 
woollen goods? 

It is true, as suggested on the part of the 
United States, that the tariff act of 1832, 
makes no distinction in the sixth section be- 
tween articles manufactured of combed wool 
or of carded wool. But it must be remem- 
bered also, that no such distinction is made 
in the second clause of the second section; 
and if the omission of this distinction ought 
to influence the decision in relation to the 
time of payment, it ought to have had the 
same effect in fixing the rate of duties. 

But neither of these terms, "combed wool" 
or "carded wool," is used in any part of the 
law, in describing the manufactures therein 
mentioned; the distinction taken in the act 
of congress is between "worsted" and "wool- 
len." Although worsted is made of combed 
wool, yet we have seen nothing that would 
justify us in concluding that all manufactures 
of combed wool are worsted; on the con- 
trary, for aught that appears to the court, 
there may be a variety of manufactures of 
combed wool which are not worsted, and 
which would be liable to the duties imposed 
on woollens. But the component part of 
these goods, which has given rise to this 
controversy, is not only made of combed 
wool, but is "worsted"; and it must be dealt 
with accordingly, not only in relation to the 
amount of duties, but also in the times of 
payment. 

Upon the whole, we think the goods in 
question were not liable to cash duties; and 
that the importers are entitled to the credit 
of three and six months, as provided in the 
fifth section of the act of 1832 hereinbefore 
mentioned. And as the amount was paid 
under protest, and the importers tendered at 
the time, and now tender, a bond to secure 
the duties according to law, they are enti- 
tled to recover from the collector the amount 
paid, with interest from the day of payment. 



Case !Nb. 11,826. 

RIGGS v. GRAEFF. 

[2 Cranch, 0. C. 298.] i 

Circuit Court, District of Columbia. April 
Term, 1822. 

Bill of Exchange — Actios against Indorsee 
of Lost Bill— Ixdemnitt. 

The payee, indorser of a lost inland bill of 
exchange, is not liable to the indorsee, unless 
the latter has offered indemnity to the drawer 
and indorser against the lost bill, and demanded 
a new bill from the drawer. 

Assumpsit by [Romulus Riggs] the indorsee 
against [Joseph Graeff, Jr.] the indorser of a 
lost inland bill of exchange. The declara- 
tion had three counts. The first was the 

1 [Reported by Hon. William Cranch, Chief 
Judge.J 



common count upon the non-acceptance of 
the bill, without saying anything of its loss. 
The second was special, and averred the 
drawing of the bill at Washington, D. C, for 
$400, by one Charles S. Hanna upon John 
H. ITanna of Frankfort in Kentucky, at five 
days' sight for value received, payable to the 
defendant and by him indorsed to the plain : 
tiff, dated on the 21st of January, 1S19; and 
that the plaintiff, on the same day, caused 
the said bill to be inclosed in a letter ad- 
dressed to Messrs. Wilson & Merrill, his cor- 
respondents at Frankfort, Kentucky, and put 
the said letter and bill into the post-oflice 
in Georgetown, so directed and addressed; 
and by the said letter required the said Wil- 
son & Merrill, upon receipt of the bill, im- 
mediately to present the same to the said 
John H. Hanna for acceptance, and, if ac- 
cepted, when due to collect the same. That 
the said letter and bill so inclosed in it never 
came to the hands of the said Wilson & Mer- 
rill, and is lost and destroyed and has never 
been heard of; that as soon as he was in- 
formed by Wilson & Merrill in answer to a 
letter of inquiry from the plaintiff that the 
said letter and bill had not come to hand, 
the plaintiff f orthwith wrote to Wilson & Mer- 
rill to call upon the said John H. Hanna and 
inform him that a bill of the tenor and ef- 
fect above mentioned had been negotiated 
and passed to the plaintiff, and that the same 
had been lost by transmission in the mail, 
and to "demand of him to engage to pay 
the sum of money in the said bill mentioned 
according to the tenor and effect thereof 
and the indorsement thereon. That upon 
receipt of those instructions, the said Wilson 
& Merrill did call on the said John H. Hanna 
and inform him that the plaintiff had held 
a bill of the tenor above specified, and that 
the same had been lost in its transmission 
by mail between Georgetown and Frankfort, 
and did demand of him to accept for, and en- 
gage to pay the sum of money in the said 
bill mentioned, according to the tenor and 
effect thereof and the said indorsement there- 
on; but the said John H. Hanna did not 
then accept for, and engage to pay the said 
sum of money in the said bill mentioned, 
according to its tenor and effect and the in- 
dorsement thereon, but wholly refused so to 
do, and therein made default; of all which 
premises the said defendant, afterwards, 
namely, the day and year aforesaid had no- 
tice; by means whereof and by force of the 
custom and laws of merchants aforesaid, the 
said defendant became liable to pay to the 
said plaintiff the said sum of money in the 
said bill mentioned, when he should be there- 
to afterwards requested; and being so liable, 
&C promised to pay, &c. The third count 
was for money had and received. 

Mr. Dunlop and Mr;* Key, for plaintiff, 
contended that it was not necessary for the 
plaintiff to tender indemnity, as more than 
a year had elapsed since the loss of the bill, 
and it had never been presented for ac- 
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ceptance or payment. Neglect to present for 
acceptance discharges the indoi*ser. Chit Bills 
(New Ed.) pp. 16G, 178, 201-201. 

Sir. Wallach, contra. If a bill be put in cir- 
culation, there is no limit to the time for pres- 
entation. It does not appear that the defend- 
ant may not yet be liable upon the bill 
itself. Indemnity, therefore, should nave 
been offered be*fore the plaintiff could be en- 
titled to recover of this defendant. The 
plaintiff cannot recover without indemnity. 
Pierson v. Hutchinson, 2 Camp. 211; Chit 
Bills. 175, 19S, 208, 273. 

THE COURT (nem. con.) decided that the 
plaintiff could not support the action upon 
the special count, as no indemnity had been 
tendered, nor any demand made of a new 
bill. And, that as the defendant did not re- 
ceive any value for the bill, but indorsed it 
only to give it credit, the plaintiff could not 
recover upon the count for money had and 
received. 

Case Wo. 11,827. 

RIGGS v. The JOHN RICHARDS. 

[Newb. 73.] i 

District Court, D. Michigan. 1856.2 

Maritime Liens— Bt State Law — Jurisdiction 

in Admiualty— Proceeding in Rem— State 

Law — Constitutional Law. 

1. The proceedings before a circuit court com- 
missioner of the state of Michigan, under the 
"boat and vessel" law of said state, cannot be 
considered as a proceeding in rem. 

2. The Michigan statute for the collection of 
claims against ships, boats and vessels, and 
declaring lien thereon, for supplies and mate- 
rials, makes no equal provision for claims aris- 
ing in other states. 

3. A state may by law create a maritime lien, 
unknown to the general maritime law, and may 
provide legal tribunals, and a mode of proceed- 
ings for the enforcement of such liens, other 
than proceedings in rem. 

4. Proceedings in rem are peculiar to ad- 
miralty courts. They are international and 
not municipal. 

5. Whenever municipal law appropriates the 
remedy in rem against vessels, it comes in direct 
conflict with the second section of the third ar- 
ticle of the constitution of the United States. 

6. State legislatures have no power to divest 
a lien existing in admiralty. 

7. The possession of the vessel by the sher- 
iff under state process, did not divest the lien 
in admiralty, or affect the process in the hands 
of the marshal. 

In admiralty. This is a suit to recover pos- 
session, and determine the title of the vessel. 

Libelant's title is under a sale, by virtue of 
the decree of the United States district court, 
in admiralty. Respondent's title is under a- 
bill of sale, from the sheriff of Wayne county, 
by virtue of proceedings under the boat and 
vessel law. The vessel was originally seized 
September 8, 1855, in this court, under a libel 
filed by Joseph Riggs, a citizen of Michigan. 
Under this libel Brayman, of Ohio, inter- 

i [Reported by John S. Newberry, Esq.] 
2 [Affirmed in Case No. 7,361.] 



vened. No appearance was entered, and the 
vessel was condemned, sold and bid in by 
Riggs, December 24th, 12 o'clock, noon. In 
the state court the vessel had been seized Au- 
gust 29, 1855, by the sheriff of Wayne coun- 
ty, under the boat and vessel law; he had 
taken her into a private dock, stripped her, 
and put her in charge of the owner of the 
dock. On this seizure proceedings were had, 
and the vessel sold and bid in by D. O'Cal- 
laghan, the claimant, December 24th, 10 a. m. 

S. Towle, for respondent 

I. The proceedings in the state court were 
in all respects regular and legal, and In con- 
formity with the statutes. See Rev. St. Mich. 
1846, p. 537; St 1850, p. 206. The only ques- 
tion raised by the libelant was, whether the 
sheriff had sufficient possession to hold 
against a subsequent seizure. A sheriff is not 
required to keep actual manual possession. 
Hemmenway v. Wheeler, 14 Pick. 408; Bick- 
nell v. Trickey, 34 Me. 273; Mills v. Camp, 
14 Conn. 219; Rives v. Porter, 7 Ired. 74; 
Denny v. Warren, 16 Mass. 420; Gordon v. 
Jenney, Id. 465; Ashmun v. Williams, 8 Pick. 
402. The fact that the vessel was taken from 
the possession of the owners, was sufficient 
notice to the marshal of the levy. Berry v. 
Smith [Case No. 1,359], But notice is not 
necessary. Tomlinson v. Collins, 20 Conn. 
364; Hemmenway v. Wheeler, 14 Pick. 410; 
6 Bac. Abr. 176. 

II. The proceedings before the state tri- 
bunal, even if irregular, were sufficient to 
give the respondent (a purchaser), good title. 
Elliott v. PearsaU, 1 Pet [26 U. S.] 340; Sims 
v. Slocum, 3 Cranch [7 U. S.] 300, 307. 

III. The seizure by the sheriff was a seizure 
of the res, under a proceeding In rem, upon a 
process co-ordinate, if not superior, to that is- 
sued from the admiralty court (1) The stat- 
ute of Michigan creates a lien. Watkins v. 
Atkinson, 2 Mich. 151; Bidwell v. Whitaker, 
1 Mich. 469; Lawson v. Higgins, Id. 225; 
Turner v. Lewis, 2 Mich. 350. The decisions 
of a state court will be followed by the Unit- 
ed States courts in the interpretation of a 
local law. Smith v. Kernochen, 7 How. [48 
U. S.] 1, 198; Springer v. Foster [Case No. 
13,265; Neal v. Green [Id. 10,065]; Bank of 
the United States v. Longworth [Id. 923]. 

IV. The schooner having been seized by the 
state officer in rem, to enforce a lien given by 
the state law, the marshal had no power to 
take it from the custody of the sheriff. The 
Robert Fulton [Case No. 11,890]; Davis v. 
New Brig [Id. 3,643]; Pulliam v. Osborn, 17 
How. [58 U. S.] 471; Taylor v. The Royal 
Saxon [Case No. 13,803]. 

V. The Michigan statute is not repugnant to 
that provision of the constitution of the Unit- 
ed States, which gives the federal courts cog- 
nizance of all cases of admiralty and mari- 
time jurisdiction. (1) Cases of admiralty ju- 
risdiction, are to be governed by the general 
admiralty law, which is a branch of the law 
of nations, not the local law of any particular 



[20 Fed. Cas. page 785] 

country. See Fland. Adm. §§ 1, 3; 3 Story, 
Const 1664-1667, and notes, 1748; 1 Kent, 
Comm. 377, note; New Jersey Steam Nav. 
Co. v. Merchants' Bank, 6 How. [47 TJ. S.] 
344, opinion of Nelson, J., page 392. Whereas 
the statute in question is a mere local law, 
operating only within the state, and between 
its citizens, involving no matters of national 
nature. See 3 Story, Const. 1770. Any state, 
by virtue of its inherent sovereignty, may 
pass and enforce such a law, to operate upon 
its own citizens. Riggs, a citizen of Michi- 
gan, is hound by that law; he comes into this 
court claiming under it, he must take it cum 
onere. (2) State laws similar to this, existed 
in most of the states previous to the adoption 
of the constitution, and have ever been sus- 
tained. See Story, Comm. Const. 1748. (3) 
These local laws have been recognized and 
sanctioned by the United States courts. The 
Chusan [Case No. 2,717]; Davis v. New Brig 
[supra] ; Pulliam v. Osborn, 17 How. [58 U. S.] 
475; The Robert Fulton [supra]; 3 Story, 
Const §§ 1G65, 1666, and note 3; 1 Kent, 
Comm. 377, and note; Hobart v. Drogan, 10 
Pet [35 U. S.] 108, 120; The Taranto [Case 
No. 13,751], Sprague, J. (4) Congress has 
recognized expressly the existence and legali- 
ty of these laws. Act of 26th of February, 
1845 [5 Stat 726]. See Const p. 4. (5) The 
courts of Ohio decided as we contend.' 
Thompson v. The Morton (Warden) 2 Ohio 
St 26, 28, 29; Keating v. Spink, 3 Ohio St. 
105, 116, 117. (6) This is a matter of great 
delicacy, and no state law should without 
strong reason, be declared unconstitutional. 
Fletcher v. Peck, 6 Cranch [10 U. S.] 87, 128. 
VI. We do not claim that the Michigan stat- 
ute has any force beyond the limits of the 
state, or that it is binding upon foreigners. 
The question which has been so much mooted, 
whether a sale under this statute divests the 
lien of foreigners, does not arise here. Biggs, 
the original owners of the schooner Ladue 
and O'Callaghan, are all citizens of Michigan. 

A. Russell, for libelant, in reply. 

I. It is incompetent, in this collateral pro- 
ceeding, to impeach the decree of the district 
court in the first suit, and the evidence offered 
by respondent is inadmissible. See, as to na- 
ture of proceedings in rem, Kennedy v. Geor- 
gia State Bank, 8 How. [49 U. S.] 644; 2 Am. 
Lead. Cas. 564-568; Story, Confl. Laws, § 
592; 9 Ga. 244, 247. 

II. The acquiescence of the creditors pursu- 
ing their remedy in the state courts, without 
interposing any claim pending the proceedings 
in the district court, is a waiver and relin- 
quishment of their acquired rights. Conk. 
Adm. 548; George v. Skeates, 19 Ala. 741; 
The Robert Fulton [Case No. 11,890]. 

III. The admiralty acquired complete juris- 
diction by the seizure made by the marshal, 
the vessel not being in the custody of the 
sheriff at the time. The Ann, 9 Cranch [13 
XT. S.] 289; Josef a Segunda, 10 Wheat [23 
TJ. S.] 312; Rose v. Himely, 4 Cranch [8 U. 

20FKD.CAS. — 50 
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S.] 214; Hudson v. Questier, Id. 293. Con- 
tinued possession is necessary. Bridge v. Wy- 
man, 14 Mass. 195; 1 U. S. Dig. 313; Conk. 
Adm. 494; Duncklee v. Fales, 5 N. H. 527; 
Bagley v. White, 4 Pick. 395; Burrough v. 
Wright 19 Vt 510; The Bolina, Case No. 1,- 
608.- 

IV. Granting that the state court acquired 
and retained jurisdiction and possession of 
the res, it is not, therefore, withdrawn from 
the jurisdiction of the United States admiral- 
ty. The marshal, under admiralty process, 
could remove it from the custody of the sher- 
iff. Greenough v. Walker, 5 Mass. 215; Wat- 
son v. Todd, Id. 274; Drinkwater v. Spartan 
[Case No. 4,085]; Conk. Adm. 407 et seq.; 
The Taranto [supra]; Certain Logs of Ma- 
hogany [Case No. 2,559]; The Flora, 1 Hagg. 
Adm. 298; Conk. Adm. Prac. 553; Taylor v. 
The Roy Saxon [Case No. 13,803]; Harris v. 
Dennie, 3 Pet [2S U. S.] 292; U. S. v. Bags 
of Coffee, 8 Cranch [12 U. S.] 39S; The 
Florenzo [Case No. 4.8S6]. 

V. Proceedings under the Michigan stat- 
ute (chapter 122) are not in rem. If it was,, 
all the world would be bound. Smith, Lead- 
Cas. 536. But a foreign lienholder cannot 
proceed under it Bidwell v. Whitaker, 
Mann. (Mich.) 469. All the world are parties 
to a proceeding in rem, and the decree con- 
eludes all outstanding interests, because all 
are represented. But in the state court all 
are not represented. Wight v. Maxwell (opin- 
ion of Judge Whipple, Sup. Ct Mich. 1855) [4 
Mich. 45] . Reporter's note to 20 Ohio, 54, gives 
a history of legislation and decisions in Ohio. 
A judgment under the Ohio law not a bar to 
a suit in admiralty. The Globe [Case No. 
5,484]; Ben. Adm. §§ 364, 365, 434; The May r 
9 Cranch [13 U. S.] 144; The Mary Anne 
[Case No. 9,195]; Bradstreet v. Neptune Ins. 
Co. [Id. 1,793]; The Sea Bird v. Beehler, 12 
Mo. 569; 13 'Wend. 607; 12 Mass. 291-295; 
Smith v. The Eastern Railroad [Case No. 13,- 
039]; Harris v. Henrietta [Id. 6,121]; U. S. 
v. 1960 Bags of Coffee, 8 Cranch [12 U. S.] 
398. A judgment, even of the state court, 
would be no bar. 2 Am. Lead. Cas. 720; 
D'Arcy v. Ketchum, 11 How. [52 U. S.] 165; 
McElmoyle v. Cohen, 13 Pet [38 U. S.] 312;. 
Ewers v. Coffin, 1 Cush. 24. 

VI. If the Michigan statute authorizes & 
proceeding in rem, it is so far unconstitution- 
al and void: (1) As impairing the obligations- 
of contracts. Bronson v. Kenzie, 1 How. [4£ 
U. S.] 311; MeCraken v. Howard, 2 How. 
[43 U. S.] 60S; The Chusan [Case No. 2,717]. 
(2) Because it attempts to confer upon a state 
court a jurisdiction appropriated by the Unit- 
ed States courts and laws to the federal 
courts. Waring v. Clarke, 5 How. [46 U. S.J 
441, New Jersey Steam Nav. Co. v. Mer- 
chants' Bank, 6 How. [47 U. S.] 344 (over- 
ruling The Thomas Jefferson, 10 Wheat. [23 
U. S.] 428, and The Orleans, 11 Pet. [36 U. 
S.] 175), and The General Chief, 12 How. [53 
U. S.] 443, settle the doctrine that public 
navigability is the test of jurisdiction. See, 
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also, U. S. v. New Bedford Bridge [Case No. 
15.867]; 12 Conn. 7. As to exclusive regula- 
tion of commerce, see Halderman v. Beckwith 
[Case No. 5,907]; Raymond v. The Ellen 
Stewart [Id. 11,594]; Campbell v. Emerson 
[Id. 2,357]; Rogers v. Cincinnati [Id. 12,008]; 
Madison Papers, 91-105, vol. 2, . 743, 744; 
Chrisholm v. Georgia, 2 Dall. [2 U. S.] 419. 
As to constitutionality of these state laws, 
see Globe Case, ubi supra; Webster v. The 
Andes, 3 West. Law J. (N. S.) 41; The Ve- 
locity [Case No. 16,911]; 1 Kent, Comm. voL 
VII. 412, 413, and notes; Id. 403, note 1; 
Story, Const §§ 1663-1675; Federalist, No. 
80; Conk. Adm. Prac. 147, 180; De Lovio v. 
Boit [Case No. 3,776]; Davis v. New Brig [Id. 
3,643]; As to saving common law remedy. 
The Wave v. Hyer [Id. 17,300]; Martin v. 
Hunter, 1 Wheat [14 U. S.] 337; New Jersey 
Steam Nav. Co. v. Merchants' Bank, 6 How\ 
. [46 U. S.] 390; The Genesee Chief v. Fitz- 
hugh, 12 How. [53 U. S.] 459. 

Walkers & Russell, for libelant. 

.Towle, Hunt & Newberry, for respondent. 

WILKINS, District Judge. The libel in 
"this case seeks to regain the possession of 
the vessel, and sets forth a title under a bill 
of sale from .the marshal of this district, dat- 
<ed the 24th of December, 1S55. The vessel 
was originally libeled in this court hj one 
John Riggs, for supplies, pending which, and 
before the vessel was seized by the marshal, 
John Bray man, of Ohio, filed his intervening 
libel for materials furnished. The vessel 
was taken possession of by the marshal, 
September the 8th, 1S55, and according to the 
testimony, when she was anchored at a pri- 
vate wharf, under the custody of state pro- 
cess. The return of the marshal shows that 
"he held her in custody." The suit in this 
court proceeded to decree of condemnation, 
under the usual notice and proclamation. No 
<;laini was interposed, and the vessel was 
regularly sold on the 24th of December last. 
The respondent claims under a bill of sale 
emanating from the sheriff of Wayne county, 
the vessel having been sold by him under 
process issued by a circuit court commis- 
sioner of the state, on the same day with 
-that of the marshal, who testified that no 
one was in possession when he seized; and 
tfhat he had not been notified of any seizure 
"by the sheriff, other than rumor; and that, 
subsequently, he and the sheriff agreed to 
liold possession together until the contro- 
versy in regard to title should be settled by 
the <;ourt; the admiralty sale being post- 
poned until after the sheriff's sale. The prin- 
cipal question presented by this state of 
facts, disregarding the testimony as to the 
actual custody of the vessel by the sheriff 
at the time of seizure by the marshal, is, 
as to the paramount and exclusive jurisdic- 
tion of the courts of the United States in all 
admiralty and maritime causes. The pro- 
ceedings of the state commissioner cannot 



be considered as proceedings in rem. Such 
proceedings bind all the world, and as was 
recently held by the supreme court of this 
state in the case of People v. Hibbard, — "on 
the principle of constructive notice to all 
the world." But, the Michigan statute, for 
the collection of demands against ships, 
boats and vessels, and declaring liens there- 
on for supplies and materials, makes no equal 
provision for the recovery of claims arising 
in other states, and postpones the rights of 
the foreign creditor to those of its own citi- 
zens. 

It is certainly not inconsistent with the ju- 
dicial power as defined by the constitution 
of the United States, for the state to create 
a maritime lien, unknown to the general 
maritime law, and to provide legal tribunals 
and a mode of procedure for the enforce- 
ment of such liens, other than proceeding in 
rem, which is peculiar to admiralty, and cuts 
off all foreign claims, and in its consumma- 
tion, confers an indefeasible title In the ven- 
dee to the rem, against all the world. Such 
a proceeding is international — not municipal. 
But, wherein the latter appropriates the rem- 
edy in rem, it comes in direct conflict with 
the second section of the third article of the 
constitution of the United States. For if ju- 
risdiction extends to all cases of- admiralty 
and maritime character, and this proceeding 
is of that character, . designed to embrace all 
the world, the subject, in that respect, is ex- 
cluded from state legislation, which has no 
power to divest a lien existing in admiralty, 
the states having conferred upon the national 
government the entire jurisdiction. The pos- 
session of. the vessel by the sheriff under the 
state process, did not divest the lien in ad- 
miralty, or affect the process in the hands of 
the marshal. The case of Taylor v. The 
Royal Saxon [supra], is directly in point. 
She had been attached by the process of re- 
plevin under the state statutes, a week be- 
fore she was libeled in admiralty in the dis- 
trict court by a material man.- The marshal 
made a special return, stating that he found 
the sheriff of the county on board, who had 
made a previous levy under the state process. 
The marshal's return was made the basis 
of the further proceedings in admiralty, and 
the vessel was sold under the decree of the 
United States court, which was affirmed on 
appeal; Mr. Justice Grier holding, that the 
jurisdiction of the admiralty was exclusive, 
. as to the proceeding in rem, and that the 
title of the marshal's vendee was good 
against all the world; that the admiralty lien 
adhered to the vessel, from the moment the 
debt was contracted; and that the sheriff's 
vendee bought the vessel with the full no- 
tice of the proceedings instituted for its en- 
forcement; and as between him and the mar- 
shal's vendee, his title is divested as com- 
pletely (in the language of Judge Grier) "as 
if he had bought lands on execution, which 
were afterwards sold on a mortgage, which 
was the oldest lien on the property." 
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My attention has been called since the ar- 
gument by the respondent's counsel, to a re- 
cent decision in the district of Missouri, with 
the remark, that the opinion of the court 
sustained the doctrine, that the sheriff's sale 
divested the liens of all citizens of the state. 
Sueh is not my reading of the opinion of 
Judge Wells, and if sueh was the case, the 
doctrine is not consistent with the character 
of a maritime lien, which certainly may he 
acquired by a citizen of the state as well as 
by a foreigner. Judge Wells expressly held, 
that the state could pass no law and create 
no process, which would divest a lien exist- 
ing in admiralty, and that a sheriff's sale 
could only divest the owners, and others, re- 
siding in the state, of their interest in the 
boat, on the ground of notice; but, as io 
foreign creditors who had acquired liens in 
admiralty, they could in no way be preju- 
diced by a sheriff's sale. And the same prin- 
ciples have been held in the Eastern district 
of New York, Judge Betts holding (The 
Florenzo [Case No. 4,886]) "that the posses- 
sion of property by a sheriff, under a fi.' fa,, 
cannot exclude the marshal from taking pos- 
session under the process of the United 
States court." 

The fact in this case, that Riggs, who 
filed the original libel for supplies, was a citi- 
zen of the state, could not of itself possibly 
affect his lien, and certainly not that of 
Brayman, the intervening libelant, a citizen 
of Ohio, acquired antecedent to the service 
of the state process. It is unnecessary to dis- 
cuss the subject further, as the point in- 
volved, is deemed by the solicitors so im- 
portant, that no doubt an appeal will be tak- 
en to the circuit for further adjudication. 

Decree for libelant 

This case was taken by appeal to the circuit 
court of United States, and the decree of the 
district court affirmed [Case No. 7,361.] 



RIGGS v. JOHNSON COUNTY. See Case 
No. 4,191. 

RIGGS (LINDSAY v.). See Case No. 8,366. 

RIGGS (McDANIEL v.). See Case No. 8,745. 

RIGGS (McLAUGHLIN v.). See Case No. 8,- 
872. 



Case Wo. 11,838. 

RIGGS v. MAGRUDER. 
[2 Cranch, C. C. 143.] i 

Circuit Court District of Columbia. Dec 
Term, 1817. 

Statute op Frauds— Contract for Sale of Bans 
Notes— Verbal Agreement. 

1. A contract for the sale of the notes of a 
private bank, is within the statute of frauds. 

2. A verbal agreement, which is to be put 
into writing and signed the next day, is not 

i [Reported by Hon. William Cranch, Chief 
Judge.] 



complete so as to bind either party, until reduc- 
ed to writing and signed. 

[Cited in brief im Argus Co. v. Albany, 55 
N. Y. 499.] 

The defendant agreed to receive of the 
plaintiff $5,000 of the notes of the Merchants 
Bank (a private bank), if delivered in twen- 
ty days, and pay him for them §4,900, in 
good current notes of the district banks. 
Each was to forfeit ?500 if he refused to 
comply; the agreement was to be reduced to 
writing, and signed the next day at the plain- 
tiff's counting-room. The defendant refused 
to sign it the next day, or to carry it into 
effect. The plaintiff tendered the notes with- 
in the twenty days,' and the defendant re- 
fused to receive them. 

Mr. Swann, Mr. Key, Mr. Wiley, and Mr. 
Taney, for defendant, contended that stocks 
were merchandise, and a fortiori the notes 
of a banking company, and therefore the 
agreement was void by the statute of frauds. 
1 Comyn, Cont. 89; Roberts, Fraud, 172, 184, 
186. But if not void by that statute, it was 
never complete as a contract, because it. was 
to be reduced to writing and signed the next 
day, which was never done. Roberts, 6. 

Mr. Loekerman and Mr. Jones, contra. 
Bank-notes are not merchandise, and there- 
fore a sale of them is not within the statute. 
They cannot be the subject of larceny at com- 
mon law. Ann Gray's Case, Leach, Cr. Law, 
234; Home's Case, Leach, 403. These bank- 
notes are mere choses in action. It was no 
part of the agreement that it should be re- 
duced to writing. There was no locus pa^ni- 
tentise. 

THE COURT (THRUSTON, Circuit Judge, 
absent) decided, that the agreement was void 
by the 17th section of the statute of frauds; 
and that if the jury should be of opinion 
from the evidence, that it was agreed be- 
tween the parties that the oral contract 
should .be reduced to writing the next day, 
and signed by the parties, and that it was 
not so reduced and signed, the contract was 
never complete. 



RIGGS (O'CALLAGHON v.). See Case No. 
7,361. 
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RIGGS v. ST. CLAER. . 

[1 Cranch, C. C. 606.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1809. 

Notes — Indorser — Demand and Notice — Waiver 
— Alteration — Privity of Plaintiff. 

1. A request by the indorser of a note to the 
holder, to push the maker, is not evidence of 
waiver of demand and notice; but is evidence 
from which the jury may infer due demand and 
notice. 

2. The insertion of the words "value re-- 
ceived," after an indorsement, does not avoid 



i [Reported by Hon. William Cranch, Chief 
Judge.] 
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the note unless done with the privity of the 
plaintiff. 

Assumpsit upon F. L. Hamilton's note in- 
dorsed by the defendant, 28th of May, 1808, 
at sixty days; protested 2d of August. 

Mr. Caldwell, for defendant. The demand 
ought to have been on the 30th or 31st of 
July. 

F. S. Key, contended that the subsequent 
conversation, in which the defendant request- 
ed the plaintiff to pursue Hamilton and ex- 
pressed uneasiness, is evidence of a due re- 
mand and notice, or of waiver of notice. 

Mr. Caldwell. If the conversation was un- 
der ignorance of the fact that due notice was 
not given, it is immaterial. Chit. 102. 

Mr. Caldwell, for defendant, prayed the 
court to instruct the jury that the letter and 
conversation were not evidence of a waiver 
of demand on the drawer, or of due notice 
to the defendant. 

THE COURT gave the instruction (FITZ- 
HUGH, Circuit Judge, contra). 

F. S. Key, then prayed the court to instruct 
the jury that the conversation was evidence 
from which the jury might infer due de- 
mand and notice, and THE COURT gave 
the instruction. 

Mr. Caldwell, for defendant, contended that 
the words value received were inserted since 
it was indorsed, and therefore avoided the 
note. Master v. Miller, 4 Term R. 320. 

THE COURT was of opinion that the al- 
teration was immaterial, . and did not avoid 
the note unless it was made with the privity 
of the plaintiff. 

Mr. Caldwell then prayed the court to in- 
struct the jury that if they should be satis- 
fied by the evidence that the note was in- 
dorsed by the defendant to give a credit to 
the note and to be discounted at the bank; 
that it was not discounted, but passed away 
by Hamilton to Riggs, who took it in lieu of 
another smaller note of Hamilton's and paid 
the difference in cash, the plaintiff cannot 
recover against the defendant more than the 
amount of the money so paid. 

But THE COURT refused, upon the prin- 
ciple of negotiability of the note. The plain- 
tiff is only bound to show that he came fair- 
ly by it, as in the case of a note payable to 
bearer, and lost or stolen, &c. 



Case No. 11,830. 

RIGGS v. STEWART. 

[2 Cranch, C. C. 171.] * 

Circuit Court, District of Columbia. June 
Term, 1819. 

Actions— Partnership— Execution Paid by One 
— Action against Copartners. 

If , one of three joint defendants pay the whole 
debt upon a joint execution for a debt contract- 
ed by them jointly, in a transaction in which 
they were partners, he cannot, at law, recover 

i [Reported by Hon. William Cranch, Chief 
Judge.] 



from the other partners their respective propor- 
tions of the whole debt which he has thus paid. 

Assumpsit for money paid by the plaintiff 
[Elisha Riggs] for the use of the defendant 
[William Stewart]. The plaintiff and defend- 
ant and C. J. Nourse had made a joint pur- 
chase of salt, upon which a joint judgment 
had been recovered against them by one 
Lindsay. (See the case of Riggs v. Lindsay, 
7 Cranch [11 U. S.] 500.) Upon a joint ca. 
sa, upon that judgment, the plaintiff Riggs 
was taken, and paid the whole amount of the 
judgment, and brought this action against 
the defendant Stewart, for his proportion of 
that -amount. The defendant, having given 
evidence to the jury to show that the judg- 
ment was upon a joint transaction in which 
all the defendants were interested as part- 
ners, prayed the court to instruct the jury, 
that if they should be of opinion, from the 
evidence, that the claim which the plaintiff 
seeks to recover in this action, arose out of 
a transaction in which the plaintiff and de- 
fendant were, with others, concerned as 
partners, then this action at law cannot be 
sustained against the defendant. 

Mr. Swann and Mr. Taney, for defendant, 
cited Chit. PL 21; Wilkinson v.,Frasier, 4 
Esp. 182: Smith v. Barrow, 2 Term R. 47G; 
Hesketh v. Blanchard, 4 East, 144; Ozeas v. 
Johnson, 1 Bin. 191; 1 Com. Cont. 294, 29G; 
Wright v. Hunter, 1 East, 20; Merry weather 
v. Nixan, 8 Term R. 186. 

Mr. Marbury, Mr. Law, and Mr. Jones, for 
plaintiff, cited Wats. Partn. 403; Merry weath- 
er v. Nixan, 8 Term R. ISO; 1 Com. Cont 327; 
Wright v. Hunter, 1 East, 20; 2 Com. Cont. 
186; Van Ness v. Forrest, 8 Cranch [12 U. S.] 
30; Foster v. Allanson, 2 Term R. 479; Com. 
Cont. 329; Osborne v. Harper, 5 East, 223; 
Petrie v. Hannay, 3 Term R. 418; Aubert v. 
Maze, 2 Bos. & P. 371; Falkney v. Reynous, 
4 Burrows, 2069; Mitchell v. Cockbume, 2 
H. Bl. 379. 

THE COURT (MORSELL, Circuit Judge, 
not sitting) gave the instruction as prayed, 
and the plaintiff took a bill of exceptions, but 
never prosecuted a writ of error. 



Case No. 11,831. 

RIGGS v. SWANN et al. 

[3 Cranch, C. C. 183.] i 

Circuit Court, District of Columbia. Nov., 
1827.2 

Banks— Articles of Association — Holders of 

Note— Liability op Stockholders— Issue of 

Notes — Equity— Parties. 

1. The stockholders of an unincorporated 
banking company are individually liable in eq- 
uity to the holders of the notes of the company, 
issued while they were stockholders, notwith- 
standing an article of their association, declares 
that the joint stock or property of the company, 
should alone be responsible, for the debts and 

■ i [Reported tjy Hon. William Cranch, Chief 
Judge.] 
2 [Reversed in 2 Pet (27 U. S.) 482.] 



l_20 Fed. Cas. page 789] 



(Case No. 11,831) RIGGS 



engagements of the company; and that no per- 
son who might deal with the company, or to 
whom they should become indebted, should, on 
any pretence whatever, have recourse against 
the separate property of any present or future 
member of the company, or against their per- 
sons, further than might be necessary to secure 
the faithful application of the funds thereof, to 
the purposes to which, by those articles they 
were liable. 

2. The date of each note is prima facie evi- 
dence of the time it was issued. 

3. The holder may have relief in equity, to 
the full nominal amount of the notes held by 
him. without showing that he gave any value 
therefor. 

4. Each stockholder is liable to the full ex- 
tent of all the notes held by the plaintiff, and 
issued while he was a stockholder. 

5. It is not necessary that the members of 
the company named in the bill, but not served 
with process to appear, should be parties to the 
suit, although the bill as to them should be 
taken for confessed. 

Bill in equity [by Romolus Riggs] to charge 
the stockholders in the Merchants Bank of 
Alexandria, personally, for the notes of the 
bank. The bill states that John Anderson 
and sixty-one other persons, who are named 
in the bill and prayed to be made defendants, 
entered into an association or copartnership, 
which was commonly known by the name of 
the Merchants Bank of Alexandria. That 
they entered into certain articles of copart- 
nership or association, a copy of which was 
annexed to the bill, and made part thereof. 
That they carried on the business of banking 
until May, 1816; when, either by misman- 
agement, or by a fraudulent issue of paper 
beyond their means of payment, they became 
embarrassed and stopped. That sundry 
notes or bills issued and put in circulation 
by the bank, amounting to §20,000, "have 
regularly come to the possession of" the 
plaintiff, "no part of which have as yet been 
paid," nor does he believe that any provision 
has been made for the same; except, that 
subsequent to the failure of the bank, name- 
ly, on the 19th -of December, 1816, a deed, a 
copy of which is exhibited as part of the bill, 
was executed by Peter Saunders and others, 
as president and directors of the Merchants 
Bank, by whieh all the property, real and 
personal, of the bank, was conveyed to 
Thomas Swann, Colin Auld, and E. J. Lee, 
(who are made defendants,) in trust to pay 
"the balances due to sundry banks in the 
city of Baltimore and elsewhere," and the 
residue to be* equally divided among all the 
creditors of the bank pari passu. That un- 
der that clause of the trust, sundry banks, 
which are named in the bill, and made de- 
fendants, have claimed priority of payment. 
The plaintiff denies the power of the presi- 
dent and directors to bind the funds of the 
bank by such a deed, or to create any such 
preference after the bank had failed and the 
Institution was dissolved; and denies that 
the description of the preferred banks, is suf- 
ficiently definite, to give them the preference. 
He states that the funds of the bank are in- 



sufficient to pay all the debts without resort- 
ing to the separate property of the individual 
members of the association, who deny all re- 
sponsibility for the debts of the bank. He 
prays an account of the funds in the hands 
of the trustees, and of the debts due by the 
bank; and that the deed may be vacated; 
and that the plaintiff's claim may be paid out 
of the joint funds as far as they will go; and 
that the balance may be decreed to be paid 
by the individual members of the associa- 
tion; and for general relief. 

The eleventh article of the articles of asso- 
ciation, declares that every member, when he 
ceases to be a stockholder, shall cease to be 
one of the company. The fifteenth article 
declares, that "it is expressly and explicitly 
declared to be the object and intention of the 
persons who associate under the style and 
firm of The Merchants Bank of Alexandria' 
that the joint stock or property of the said 
company, (exclusive of the dividends to be 
made in the manner before mentioned,) shall 
alone be responsible for the debts and en- 
gagements of the said company; and that no 
person who may deal with the company, or 
to whom they may, or shall in anywise, be- 
come indebted, shall, on any pretence what- 
ever, have recourse against the separate prop- 
erty of any present or future member of this 
company, or against their persons, further 
than may be necessary to secure the faithful 
application of the funds thereof, to the pur- 
poses to which by these presents they are lia- 
ble. But all persons accepting any bond, 
bill, or note, or contract of this company, 
signed by the president, and countersigned 
or attested by the cashier of the company for 
the time being, or dealing with it in any oth- 
er manner whatever, thereby respectively 
give credit to the joint stock or property, of 
the said company, .and thereby respectively 
disavow having recourse, on any pretence 
whatever, to the persons or separate proper- 
ty, of any present or future member of this 
company, except as above excepted." By the 
articles of association, the joint stock might 
consist of one million of dollars, divided into 
10,000 shares of $100 each; of which ten dol- 
lars a share were to be paid at the time of 
subscribing, and the residue when called for 
by the directors, so that not more than five 
dollars on each share should be called for at 
any one time, excepting the second instal- 
ment, which might be ten dollars a share. 
The notes were in the common form of bank- 
notes but payable to C. McKnight or order, 
on demand, and by him indorsed in blank. 

Twenty-four of the defendants answered. 
One of them, Joseph Mandeville, stated that 
he had not, for a long time, owned any stock 
in the bank, and did not believe that the 
notes now claimed by the plaintiff, were is- 
sued while he was a stockholder. He did 
not admit them to be genuine notes of the 
bank, (not having seen them.) nor that pay- 
ment had ever been demanded of the bank. 
He believed they had been bought up .by the 
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plaintiff, on speculation, after the failure of 
the bank, and relied on the fifteenth article 
of association. Some of the defendants de- 
nied that they ever were stockholders, and 
others averred that their names had been 
used without their consent Some admitted 
that they had been stockholders for a short 
time, but could not say when. 

The following facts were agreed by the par- 
ties: 

1. That the articles of association were re- 
peatedly published in the Alexandria news- 
papers before the commencement of the op- 
erations of the bank under the articles. 

2. That the fifteenth article was printed, and 
copies of it pasted in the bank-books of the 
customers and dealers at the bank, and post- 
ed in a public part of the banking-room, ex- 
posed to the view of all persons entering the 
said bank. 

3. That the bank stopped payment and fail- 
ed, about the 11th of May, 1816. 

4. That C. McKnight, to whose order the 
notes in question were made payable, was, 
at the time and times of issuing the same, a 
clerk in the said bank; and that the notes 
were made payable to his order for the pur- 
pose of being indorsed by him in blank, and 
so thrown into circulation, and passed from 
hand to hand, as bank-notes, without any 
value or transaction passing between him 
and the said bank. 

5. That the plaintiff always resided in 
Georgetown, District of Columbia, and fre- 
quently visited Alexandria, but was not a 
customer or dealer with the said bank. 

6. That the said bank-notes are in the fol- 
lowing form:— 

(5) ( ) (5) 

Capital one < Vignette > million dollars. 
No. 1701. i J No. 1701. 

The Merchants Bank of Alexandria, promises to 
pay to C. McKnight or order, on demand, five dol- 
lars. Alexandria, July 13th, 1815. 

C F. Marsteller, President. 

James S. Scott, Cashier. 

It appears by the reports of the trustees 
on the loth of December, 1820, and 7th of 
May, 1824, that all the available funds of the 
bank, were exhausted in expenses of the 
trust. And by the master commissioner's re- 
port, the plaintiff's claim appears to be §21,- 
061.25 upon notes of the bank, dated at vari- 
ous times from May 25, 1815, to March 2, 
1816, inclusive; the greater part in 1815. By 
the master's report of December 3, 1825, it 
appears that 10,000 shares, amounting to one 
million of dollars, were subscribed for on the 
23d of May, 1815, payable by instalments 
when called for. The instalments called for, 
including ten dollars a share at the time of 
subscribing, amounted to $250,000; of which 
sum there remains due from the stockholders 
the sum of $68,775; the sum of $183,550 
having been paid either in money, or by 
stock-notes discounted for that purpose; so 
that there remains due from the stockholders, 
In order to complete the contemplated capital 
of one million of dollars, the sum $816,450; 
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of which the sum of §360,S25 is due from 
original subscribers and $455,625 from trans- 
ferees. 

The cause was set for hearing on the bill, 
answers, replications, depositions, exhibits, 
reports, and the admissions of the parties. 
The case was argued at November term, 1826, 
by Mx*. Taylor, for plaintiff, and by Mr. 
Hodgson, Mr. Swann, and Mr. Jones, for de- 
fendants. 

Mr. Taylor, for plaintiff. 

The 1st question is whether the stockhold- 
ers are individually liable for the notes of the 
bank. There is no evidence that the plain- 
tiff had notice of the articles of association. 
There was no reference to them upon the'faee 
of the notes. Individual stockholders are 
liable to the public, whatever may be the 
agreement .among the stockholders them- 
selves. Hex v. Dodd, 9 East, 516, 525-527; 
Waugh v. Carver, 2 H. Bl. 235; Gow, Partn. 
pp. 4, 5, 9, 17, 18; Ensign v. Wands, 1 Johns. 
Cas. 171. 

Mr. Hodgson, Mr. Swann, and Mr. Jones, 
for defendants, contended: 1st. That the 
notes were void, because issued contrary to 
the law. of Virginia, in force in the county 
of Alexandria, which declares it to be not 
lawful for any person to offer in payment a 
private bank-bill or note for money payable 
to bearer. • 2d. That, if not void, the stock- 
holders are not individually liable. 

1. Upon the first point they cited Bartlett 
v. Vinor, Carth. 252; 1 Pow. Cont 163-167, 
etc.; Biggs v. Lawrence, 3 Term It. 454. The 
act of Virginia of December 2, 1785, § 1, p. 
16, which is in these words: "Be it enacted 
by the general assembly, that it shall not be 
lawful for any person to offer In payment a 
private bank-bill or note for money payable 
to bearer; and whoever shall offend herein 
shall not only forfeit to the informer ten 
times the value of the sum mentioned in such 
bill or note, but may be apprehended by war- 
rant from a justice, and upon due proof of 
the fact made to him, or upon his own ac- 
knowledgment thereof, be bound to the good 
behavior; or if he afterwards offend in the 
like manner, it shall be deemed a breach of 
the recognizance." 1 Fonbl. 36; Holman v. 
Johnson, Cowp. 343; 1 Pow. Cont. 174; Ex 
parte Mather, 3 Ves. 373; St John v. St. 
John, 11 Ves. 536; Morris v. McCullock, 2 
Amb. 432; Hunt v. Knickerbacker, 5 Johns. 
327; Denniston v. Cook, 12 Johns. 376; Han- 
nay v. Eve, 3 Cranch [7 XL S.] 242-247; Wil- 
son v.. Spencer, 1 Rand. [VaJ 76. 

2. If the notes are not void as being in 
effect payable to bearer, in violation of thef 
law of Virginia, yet the stockholders are not 
individually liable. The plaintiff has pro- 
duced and offered the articles of association 
in evidence, as part of his title. He claims 
under them, and is therefore bound by them. 
In proving a partnership, he has proved a 
special qualified partnership. The articles 
are not merely an agreement among the stock- 
holders, and binding upon them only, but 
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they enter into and bind all persons dealing 
with the bank with notice of the articles. 
Such publicity was given to the articles, that 
there can be no doubt that the plaintiff had 
notice of them before he purchased the notes 
in question. But if the stockholders should 
be personally liable, to what extent are they 
liable? Is each liable for all the debts of the 
bank? Is an original stockholder liable for 
notes issued after he sold out his shares? Is 
the purchaser of shares liable for notes is- 
sued before he became a stockholder? But 
the bill does not state a case of equity. If 
the plaintiff has a right to recover, it is at 
law, not in equity. 

Mr. Taylor, in reply, was stopped by THE 
COURT (THRUSTON, Circuit Judge, absent), 
as to the question of equitable jurisdiction, 
being of opinion that the trust-fund, the 
partnership, and the other circumstances, 
gave jurisdiction to a court of equity. The 
act of Virginia, he observed, does not apply 
to notes payable to order, although indorsed 
in blank, and such has been the universal un- 
derstanding in that state; so that on the 
24th of February, 1816, its legislature passed 
a law to make void all notes issued by un- 
chartered banks. Besides, the penalty of the 
act is not for issuing, but for offering in pay- 
ment, any such note. The offence is com- 
mitted (if committed,) by the indorser, not 
by the bank. The answers of the defend- 
ants admit that the plaintiff is entitled to 
payment out of the joint funds. What are 
the joint funds? The capital subscribed? 
Or the capital paid in? Or the capital called 
for by the instalments? The capital sub- 
scribed was one million of dollars; and the 
stockholders are bound to make up the joint 
funds to that amount, if necessary for the 
discharge of the obligations of the bank. The 
instalments called for amount to $250,000. 
To that extent at least they are liable. They 
are bound, at least, for the damage sustained 
by the fraud of their agents, who held out to 
the world a capital of a million of dollars. 
Salmon v. Hamborough Co., 2 Vern. 396, note. 
Mr. Taylor admitted that the plaintiff had 
not a right to call on a stockholder, who was 
not such at the time the notes were issued; 
but contended that the date of the notes was 
prima facie evidence of the time of issuing 
them, and of the time when the debt accrued. 
The judges present at the first argument 
not being able to agree upon a decree, the 
cause was argued again at November term, 
1827, by Mr. Taylor and Mr. Key for the 
plaintiff, and by Mr. Swann and Mr. Jones 
for the defendants. This argument was sub- 
stantially the same as the first, with the fol- 
lowing additional authorities cited by Mr. 
Swann, upon the question of illegality of the 
notes: Wookey v. Pole, 4 Barn. & Aid. 6-8; 
Collins v. Martin, 1 Bos. & P. 649; Miller v. 
Race, 1 Burrows, 452; Grant v. Vaughan, 3 
Burrows, 1516; Peacock v. Rhodes, 2 Doug. 
636; Patton v. Nicholson, 3 Wheat. [17 U. S.] 
204, 207; Belding v. Pitkin, 2 N. Y. Term R. 



(2 Caines) 147; Edie v. East India Co., 2 
W. Bl. 298. And upon the question of the 
individual responsibility, Izett v. Mountain, 4 
East, 371. 

THE COURT (CRANCH, Chief Judge, con- 
tra) were of opinion that the defendants 
were personally and individually liable. 

CRANCH, Chief Judge. The 1st question' 
is, has the plaintiff made out a ease for equi- 
table relief, either against the joint funds 
of the association, or against the individual 
stockholders? The plaintiff does not say that 
he is interested in the notes which he holds, 
nor that he paid any value for them; but 
simply says they regularly came to his pos- 
session, and have not been paid. Does this; 
bare possession entitle him to relief in eq- 
uity. Would it entitle him to recover at 
law? I am inclined to think it would. If 
he has a legal right to recover judgment at 
law, and, by reason of the partnership, or of 
the deed of assignment of the joint funds to 
the trustees, he cannot obtain the fruit of 
his judgment, has he a right to resort to a 
court of equity in the first instance, or 
should he not proceed to judgment at law? 
If it be apparent that he cannot get satisfac- 
tion at law, and that he may in equity, I 
think he may resort to equity first. If it 
were clear that the plaintiff had a complete 
remedy at law against the individual mem- 
bers of the association, without regard to 
the disposition made of the joint funds, I 
should say he had no remedy in equity. 
But if there be joint funds, a court of equity 
would, perhaps, under the circumstances of 
this case, restrain the plaintiff from proceed- 
ing at law against the individual property- 
of the stockholders, until it is ascertained 
that the joint funds were exhausted. By 
"the circumstances of this case" I mean the 
declaration by the copartners that the joint 
funds only should be liable for the joint 
debts. If that declaration were published, 
in such a manner as to render it probable 
that the dealers with the bank, and all who 
should receive its notes, would have notice 
of it, I think the stockholders have a right, 
in equity, to require that the plaintiff should, 
at least, look to the joint funds first If 
such be their rights, and the plaintiff chooses 
to resort to a court of equity, I think it does 
not become the defendants to object to his , 
resorting to that forum, in the first instance. 
There was apparently a trust-fund, of which 
the plaintiff could not avail himself at law; 
but in equity he may compel the trustees to- 
execute the trust This alone would be a 
good ground to support the jurisdiction of 
the court of equity. 

But is the plaintiff entitled to relief, in eq- 
uity, against the individual persons andl 
property of the stockholders? If the court 
has jurisdiction of the cause on one ground, 
it must proceed to give the plaintiff all the 
relief to which he is entitled, although the 
ultimate relief be such as he might perhaps, 
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have obtained at law. The plaintiff had a 
right to call on the trustees to account for 
the joint funds. They have done so by their 
reports, which appear to have been received 
as their answer; and it appears that all the 
funds have been exhausted by the expenses 
of the trust. The question then occurs, is 
the plaintiff entitled to a personal decree 
against the individual stockholders? In the 
ordinary ease of a general partnership, he 
would be. But it is said that the publica- 
tion of the 15th article of association makes 
this case an exception to the general rule; 
and that the publication was made in such a 
manner that the plaintiff must be presumed 
to have known the article at the time of his 
receiving the notes; and, if he did know it, 
he is bound by it, because it then became 
part of the agreement between him and the 
stockholders. This principle appears to me 
to be correct; and I think the publication 
of the articles was such as to raise the pre- 
sumption that the plaintiff had notice of 
them when he received the notes, especially 
as he has produced the'se articles and made 
tli em part of his bill; and that by receiving 
them with that notice he agreed to look only 
to the joint funds. The creditors of the 
bank, by those articles, were not, "on any 
pretence whatever, to have recourse against 
the separate property of any present or fu- 
txire member of the company, or against 
rheir persous, further than might be neces- 
sary to secure the faithful application of the 
funds thereof to the purposes to which, by 
those articles, they were liable." Of what 
were those funds to consist? Of the joint 
stock which was actually raised, and of its 
profits, and of the debts due to the bank. 
"What amount of stock was raised? By the 
1st article of the association it is said that 
"the capital stock of said company may con- 
sist of one million of dollars, divided into 
shares of 100 dollars each, to be paid as fol- 
lows: ten dollars on each share at the time 
of subscribing; the president and directors 
may call for ten dollars more upon each 
share in sixty days thereafter, giving thirty 
days' notice thereof; the remainder at such 
times and in such sums as the president and 
directors may order," upon thirty days' no- 
tice, and not exceeding five dollars at any 
one time. By the 13th article, "if any stock- 
holder should fail to pay up the several in- 
stalments on his stock as the same may be- 
come due, his dividend upon all such instal- 
ments as he shall have previously paid shall 
cease as to him," and shall remain to the use 
of the company. And by the 11th article the 
shares were transferable, and every stock- 
holder, whether by original subscription or 
transfer, was to be considered a member of 
the association, and, upon ceasing to be a 
stockholder, should cease to be a member. 
The amount of stock actually called for, in- 
cluding what was paid at the time of sub- 
scribing, was $250,000, being $25 on each 
share. Of that sum $183,550 have been paid 



either in money, or stock-notes discounted 
for that purpose; and there remain due from 
the stockholders, $68,775. These delinquent 
stockholders were the debtors of the bank to 
that extent; and the right of the bank to 
compel payment was assigned to the trustees 
with the other effects of the bank. Are the 
other stockholders bound to make good 
this delinquency to the creditors of the bank? 
I think not. By the articles of association, 
it is evident that they did not engage to do 
more than pay their subscriptions when 
called for, and to see that the actual and 
available funds of the bank were faithfully 
applied. By these articles the plaintiff is 
bound in consequence of his presumed notice 
of them, at the time of receiving the notes; 
and he cannot call upon the stockholders to 
do more than, by those articles, they en- 
gaged to do. The available funds have all 
been assigned to the trustees, and they have 
accounted for them. I am therefore of opin- 
ion: 1. That the plaintiff would have a right 
in equity to proceed against the joint funds, 
if there were any. 2. That there are no 
joint funds in the hands of the defendants. 
3. That the individual stockholders are not 
liable beyond their subscriptions. 4. Nor be- 
yond the instalments called for. 5. Nor to 
make good the delinquencies of the other 
stockholders. 6. And that the bill ought to 
be dismissed with costs. 

The bill had been regularly taken for con- 
fessed, against such of the defendants as 
had been served with process to appear, and 
who had not answered; but no order of pub- 
lication had been taken against the absent 
defendants. Some of the original defendants 
had died, and the proceedings were not re- 
vived against their representatives. 

On the 5th of December, 1827, THE 
COURT (CRANCH, Chief Judge, contra) 
made the following decree: "This cause com- 
ing on to be heard upon the bill, answers, 
depositions and reports, and the arguments 
of counsel being heard, it is thereupon con- 
sidered by the court, and by the authority 
thereof ordered, adjudged, and decreed, this 
5th day of December, A. D. 1S27: That in- 
asmuch as it appears to the court, from 
the reports and evidence in the cause, that 
there are no funds, in the hands of the trus- 
tees, Thomas Swann, Edmund J. Lee, and 
Colin Auld, mentioned in the said bill, aris- 
ing from the sales made under the former 
order of the court in this cause to be paid 
or distributed to the complainant or other- 
creditors, as to' the said defendants, the said 
trustees, the bill of the complainant should 
be dismissed, and it is accordingly hereby so 
decreed. And it is hereby further ordered 
and decreed, that the following named de- 
fendants, Joseph Mandeville, John Jackson. 
Daniel Somers. James S. Scott, Alexander 
Moore, Thomas Semmes, Thomas Mount, 
Hugh Carolin, James R. Riddle, and Benja- 
min Baden, pay to the complainant, the 
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sum of $20,000 with interest thereon, from 
the 1st January, 1818, and costs. And it ap- 
pearing to the court that, of the sum report- 
ed to be due to the complainant, the notes 
of the said Merchants Bank to the extent of 
$1050 only had been issued during the time- 
the said Carolin continued to be a member; 
and $1145 only had been issued during the 
time the said Benjamin Baden was a mem- 
ber, the above decree as to them, may be 
discharged by their respective payments of 
the said sums of money and costs. And as 
to all the other defendants in the said bill 
of complaint named, it appearing to the 
court that they are, either not served with 
process to appear in said cause, or, where 
served with process, not charged by any ev- 
idence on the part of said complainant, the 
bill of the complainant is hereby decreed to 
be dismissed with their costs." 

Upon an appeal to the supreme court of 
the United States, this decree was reversed, 
for error in dismissing the bill against the 
defendants, upon whom process was not 
served, and also against the defendants, 
against whom the bill was taken for con- 
fessed; and in not requiring the suit to be 
revived against the personal representatives 
of those parties who were served with pro- 
cess, and died during the pendency of the 
said suit, who were known and might have 
been brought before the court 2 Pet [27 U. 
S.] 482. 



Case KTo. 11,833. 

RIGGS v. TAYLOE. 

[2 Granch, O. C. 687.] * 

Circuit Court, District of Columbia. May 
Term, 1826.2 

Evidence— Written Contract— Secondart Evi- 
dence— Preliminary Conversations— Plead- 
ing— Monet Had and Received— Trial. 

1. If a written contract be not lost nor de- 
stroyed, but onlv "mislaid," secondary evidence 
will" not be admitted, although the party makes 
oath that "he has searched for it among his 
papers repeatedly and cannot find it. 

2. Upon a second trial, the court will not per- 
mit improper evidence, if objected to. to be giv- 
en, although it had been received at the first 
trial without objection. 

3. Testimony of conversations, preliminary to 
a written unconditional contract, is admissible 
and competent on a count upon a written condi- 
tional contiact which is lost, destroyed, or mis- 
laid, although the witness does not recollect the 
terms of the written contract, nor how it was 
expressed, but states his impression and belief. 

4. Money paid upon an uncertain contingency, 
which both the payer and payee expected would 
happen, but which .did not happen, may be re- 
covered in an action for money had and re- 
ceived. 

5. If the contract be to purchase the defend- 
ant's bank stock at par, with so much of the 
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next dividend as was then supposed to have 
been earned, estimated at three per cent., and it 
turns out that nothing was earned, there is an 
implied assumpsit, on the part of the defend- 
ant, to refund the three per cent.; and so much 
of the contract as relates to the advance of three 
per cent is executory, even after the purchase 
money has been paid. 

Assumpsit [by Elisha Riggs against John 
Tayloe], upon a special written contract; and 
for money had and received. 

In the first count the plaintiff states that 
on the 15th of May, 1818, it was agreed be- 
tween the plaintiff and defendant, that the 
defendant should sell to the plaintiff his stock 
in the Central Bank of Georgetown, being 
7,462 shares, at par, and represented to the 
plaintiff that the stock was of that value, 
and that a dividend of four per cent would 
be made on the said stock at the next ensu- 
ing first Monday of July, and insisted that if 
he should part with his said stock at par, 
the plaintiff should advance and pay him so 
much of the said dividend as had been then 
earned by the said bank; and the plaintiff 
confiding in the defendant's representation 
and believing that the said dividend of four 
per cent, would be made upon the said stock, 
did agree to advance the supposed earnings of 
the said stock, which said supposed earnings, 
according to a calculation then made by the 
said parties, amounted to three per cent.; 
and a memorandum of the said agreement, 
was then and there reduced to writing and 
signed by the said parties; and that it was. 
further agreed in and by the said writing 
that the plaintiff should be at liberty to con- 
firm or disannul the said agreement, at any 

time within days from the date of the 

same; that the plaintiff, confiding in the 
statements and representations of the defend- 
ant as aforesaid, and believing that the said 
dividend of four per cent would be made 
as aforesaid, on the day next following the 
date of the said agreement, did agree to 
confirm and ratify the same, and did agree 
to buy of the defendant his said bank stock, 
at the par price aforesaid, and did agree 
to advance to the defendant the supposed 
profits which the said stock had earned to 
the time of the said agreement, that is to say, 
three per cent upon the amount of the said 
stock; that the stock was transferred by the 
defendant to the plaintiff who paid for it at 
the par price, and did further advance and 
pay to the defendant the sum of $1,902; being 
the supposed earnings of the said bank at the 
time of the said contract; that at the time 
of the contract the bank had made no profit 
upon which any dividend could be declared, 
and that it was not competent for the said 
bank, on the first Monday of July, then next 
following, to declare any dividend upon the 
said stock; of all which premises the defend- 
ant had notice; "by means whereof he be- 
came liable and bound to refund to the said 
plaintiff the said sum of money so advanced 
to him for the said supposed earnings of the 
said bank, and the said defendant being so 
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liable, in consideration thereof," promised, 
&c. The second count was for money had 
and received. 

This cause was first tried at April term, 
1821, when a verdict was rendered for the 
plaintiff, the parol evidence of the written 
contract having been given without objec- 
tion. The court granted a new trial which 
came on in April term, 1822, when the de- 
fendant objected to parol evidence of the 
written contract; and the plaintiff, to lay 
the ground for admitting it, made affidavit 
"in relation to the memorandum of agree- 
ment between himself and the defendant rel- 
ative to the stock mentioned in the declara- 
tion, that his impression is that he tore up 
the same, after the transfer of the stock, 
believing that the statements, upon which the 
contract had been made, were correct, and 
that he would have no further use for the 
paper; he is not certain that he did tear it 
up, and does not recollect doing so; but such 
is his impression. If he did not tear it up, 
it has become lost or mislaid; and that he 
has searched for it among his papers repeat- 
edly, and cannot find it" The plaintiff serv- 
ed a notice on Mr. D. M. Forrest, the de- 
fendant's attorney at law, to produce the de- 
fendant's counterpart of the agreement, but 
he disclaimed any obligation on him to pro- 
duce it if it was ever in his possession. 

The plaintiff then offered parol evidence of 
the written contract but THE COURT 
(MORSELL, Circuit Judge, eontra) refused 
to permit it to be given; being of opinion 
that if the written contract was mislaid only, 
it was not sufficient ground to admit the sec- 
ondary evidence, but might be ground for a 
continuance of the cause to give the plaintiff 
time to make further search for the paper. 

THE COURT (nem. con.) also refused to 
receive the parol evidence on the ground that 
it had been, at the former trial, received with- 
out objection. 

The jury found a verdict for the defendant. 
The plaintiff took a bill of exceptions, and 
the judgment was reversed by the supreme 
court (9 Wheat. [22 U. S.] 483), and the cause 
was sent back by mandate, directing a venire 
de novo, and again came to trial the present 
term, (May 1823,) and the plaintiff offered 
the following evidence subject to the objec- 
tions of the defendant to the admissibility of 
the evidence as it should be delivered: (1) 
The testimony of William Hebb, who stated 
that "he found the plaintiff and defendant sit- 
ting at the directors' table, and the defendant 
said to him that he was glad he had returned; 
that the plaintiff was about to buy out his 
stock and requested him to take a seat and be 
an evidence to the contract; upon which the 
plaintiff asked the defendant what were his 
terms; and the defendant answered he would 
take par, with the dividend which should be 
declared at the next periodical term, which 
he said he thought would be four per cent; 
that the plaintiff then said he supposed he 
only meant the interest accrued down to that 
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time; to which the defendant assented. The 
plaintiff then took his pen and made the 
calculations and said it amounted to three 
per cent on that day. The plaintiff said it 
was a heavy purchase and if the defendant 
would allow him a few days to consult his 
friends he would take it on these terms. 
The defendant then asked the plaintiff to 
draw up a memorandum, in writing, of the 
agreement which he did. The plaintiff read 
over the writing hastily in the presence and 
hearing of the defendant and the witness; 
the defendant approved of it, and said he- 
would get Mr. Washington to copy it, and 
each could have one; the defendant brought 
the original paper back with the copy taken 
by Mr. Washington; both parties signed each 
paper, and the witness attested the same as 
a subscribing witness; each took one." 
"The witness does not recollect the phraseolo- 
gy of the writing as to the payment of the 
money, but recollects that it bound the de- 
fendant to transfer the stock if plaintiff de- 
cided to take it in a certain number of days, 
which he believes was three or five, but does 
not recollect which. He believes the paper 
contained the verbal contract as the parties 
had made it, as the witness has before stated 
it Witness continued a director till after 
the next dividend day, and no dividend was 
made." "The witness being asked on his 
cross-examination, whether the writing 
which he has mentioned was in the follow- 
ing terms, or terms to this effect, as read 
from the deposition of Lawrence Washing- 
ton: 'I bind myself to receive, at any time 
within three days, three per cent, advance 
upon my stock in the Central Bank of 
Georgetown and Washington;' and if not, 
wherein these terms differ from the writ- 
ing as recollected by him;" said, in reply, that 
"the writing, as recollected by him, was the 
reverse of the terms above propounded, in- 
asmuch as the writing, described by him, 
bound the defendant to transfer the stock.''' 
The witness being further cross-examined, 
says, "he does not think the writing men- 
tioned the quantity of stock, which had be- 
fore been ascertained; that he does not rec- 
ollect whether the written contract expressed 
that par was to be paid for it, nor that any 
advance upon the stoek was specified in the 
contract: he does not recollect how it was 
expressed, but his impression and belief is, 
that the understanding of the parties was 
that three per cent, was to be paid upon a 
contingency that the* next dividend amount- 
ed to four per cent and that the written con- 
tract was to the same effect" 

The plaintiff then offered the evidence of 
Francis Dodge and William Thompson, who 
testified that "on the 20th of May, ISIS, the 
defendant transferred to the plaintiff 7,462 
shares in the stock of the said Central Bank, 
which at par amounted to $03,427; and that 
on the same day the plaintiff paid the defend- 
ant $21,029.81, and retired the defendant's 
stock-notes by substituting tbe plaintiff's 
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stock-notes to the amount of $44,300. That 
on the 26th or 27th of the same month, Fran- 
cis Dodge succeeded the defendant as presi- 
dent of the said bank, and. from that time 
the defendant took no part in the direction 
of its affairs; that the then next stated day 
for making dividends, by the charter, was 
the first week in July, 1818, and no dividend 
was then declared on the capital stock of the 
said bank." "The defendant waived so 
much of his objection to the said evidence of 
Bodge and Thompson, as required the pro- 
duction of the books, and other documents, 
by which the facts, stated by those witnesses, 
are proved, relying upon the inadmissibility 
and incompetency of the facts so offered to 
be proved." And upon the evidence, so of- 
fered as aforesaid, the plaintiff claimed to 
recover, in this action, the advance, so stated 
to have been paid by him, upon the stock; 
that is the difference between the par value 
and the sum paid, equal to §1,902.81, with in- 
terest Whereupon the defendant objected 
to the admissibility and competency, of the 
said evidence, in the terms so offered as afore- 
said, to sustain the first count of the plain- 
tiff's declaration. 

But THE COURT (CRANCH, Chief Judge, 
contra) decided that the same was admissi- 
ble and competent to sustain the said count, 
and the same was given to the jury. 

The defendant then objected to the admis- 
sibility and competency of the said evidence, 
to sustain the second count, and prayed the 
opinion and decision of the court that the 
said evidence was not admissible and com- 
petent to sustain the said second count 

But THE COURT (CRANCH, Chief Judge, 
contri) overruled the said objection and 
prayer, and admitted the said evidence un- 
der the second count also. 

The plaintiff having given to the jury the 
evidence so offered by him, and having there- 
upon rested his case, the defendant, by the 
consent of the parties, read to the jury the 
deposition of Mr. Lawrence Washington, the 
person referred to in the testimony of Mr. 
Hebb. Whereupon the defendant prayed the 
court's opinion, and instruction to the jury, 
as follows: That the evidence so given by 
the plaintiff as aforesaid, either taken by 
itself, or in connection with that of the de- 
fendant is not competent and sufficient to 
be left to the jury, as evidence that the said 
written contract continued to be executory 
after the transfer of the stock by the defend- 
ant to the plaintiff, and the payment there- 
for by the plaintiff, as stated in the plaintiff's 
said evidence; nor that it contained any 
stipulation or condition that the 3 per cent 
advance upon the said stock was paid or 
agreed to be paid by the plaintiff upon a 
contingency that the next dividend amount- 
ed to 4 per cent, or that the defendant should 
refund to the plaintiff the 3 per cent ad- 
vance upon the par value of the stock, paid 
by the plaintiff as aforesaid, in the event of 
there being no dividend declared upon such 



stock at the then next ensuing regular period 
for declaring such dividend. 

But THE COURT (CRANCH, Chief Judge, 
contra) refused to give the said instruction, 
as prayed; "being of opinion that so much 
of the said contract as relates, to the advance 
of the 3 per cent, portion of the dividend is 
executory, in so far as regarded the implied 
assumpsit of the defendant to refund the 
said 3 per cent, advance in the event of there 
being no dividend on the dividend-day." 

The plaintiff then prayed the opinion and 
instruction of the court to the jury, that if 
from the whole evidence aforesaid, the jury 
should be of opinion that the defendant in 
his written contract respecting the stock, did 
agree to sell his stock at par, and to take 
the earnings which the stock had made in 
lieu of the dividend which he stated and 
represented would be declared at the next 
dividend-day; and if the jury should be fur- 
ther of opinion that the plaintiff did actually 
advance to the defendant the amount of the 
said supposed earnings of the stock, under 
a belief, created by the defendant, that such 
dividend would be made, that then the plain- 
tiff would be entitled to recover back the 
money so paid under such mistaken impres- 
sion, if the jury should find from the evi- 
dence, that there was no such dividend de- 
clared, and that the said stock had not, at 
the time of such contract earned any such 
supposed interest or dividend; which in- 
struction, 

THE COURT (CRANCH, Chief Judge, con- 
tra) gave as prayed. 

Bills of exception were taken; and the 
verdict being for the plaintiff, the defendant 
sued out a writ of error, and the supreme 
court of the United States reversed the judg- 
ment, and by mandate ordered a venire de 
novo. 1 Pet [26 U. S.] 591. 
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In re RIKER. 

[18 N. B. R. 393.] * 

District Court, S. D. New York. Aug. 8, 1878: 

Bankruptcy — Petition— Amount and Number of 
Petitioning Creditors— Endorser— Note. 

1. A note for two hundred and fifty dollars; 
which falls due four days after the filing of the 
petition, is not a provable debt for two hundred 
and fifty dollars at the date of such filing. 

2. An endorser of the bankrupt's papers who 
has, before tbe filing of the petition, become ab- 
solutely liable to the holders by due notice of 

| i [Reprinted by permission.] 
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its dishonor, is not a creditor of the bankrupt at 
the time of such filing. 

3. On the objection that the petitioners in 
the original petition were insufficient in amount, 
a supplementary petition was filed by a creditor 
holding a claim exceeding two hundred and fifty 
dollars, and the debtor filed an admission that 
the petitioners in the two petitions constituted 
at least one-fourth of all his unsecured credit- 
ors whose provable claims equalled or exceeded 
two hundred and fifty dollars, and that the 
debts owing to said petitioners amounted in 
the aggregate to at least one-third of all the 
debts provable against him by that class of 
creditors. Held, insufficient to show that the 
requisite number and amount have joined; it 
is essential that the petitioning creditors whose 
debts equal or exceed two hundred and fifty 
dollars should be one-fourth of all that class of 
creditors. 

[In the matter of George Riker, a bank- 
rupt.] 

Taylor & Fowler, for attaching creditors. 
Francis E. Burrows, for petitioning cred- 
itors. 

GHOATB, District Judge. On the nine- 
teenth day of July, 1878, eertain creditors of 
the alleged bankrupt filed a petition, in 
which they averred that their demands re- 
spectively exceeded two hundred and fifty 
dollars, and that they constituted one-fourth 
at least in the number of the unsecured 
creditors whose debts equalled or exceeded 
two hundred and fifty dollars, and that their 
demands amounted in the aggregate to at 
least one-third of all the debts provable. 
On the return day of the order to show cause, 
the debtor appeared and also a creditor who 
had procured an attachment, which will be 
avoided if an adjudication is made, being 
within four months of the filing of the peti- 
tion. The creditor objects to an adjudica- 
tion, on the ground that the petition is in- 
sufficient in the following particulars: (1) 
The demand of one of the petitioners, as set 
forth in the petition, is on a note for two 
hundred and fifty dollars, which fell due 
July 23, 1878, four days after the filing of 
the petition. The amount that can be proved 
on it is therefore the amount of the note, 
with a rebate of four days' interest It is 
therefore not a demand for two hundred and 
fifty dollars. (2) Two of the notes, consti- 
tuting parts of the demands set forth in the 
petition as the demands of two of the peti- 
tioning creditors, are notes made by the 
debtor and delivered to such petitioning cred- 
itors, and by them endorsed and delivered 
for value to third parties, who now hold the 
same. Prior to the filing of the petition, the 
petitioning creditors became Iiaule absolutely 
to the holders by due notice of the dishonor 
of the notes. The amoimt of these notes is 
five hundred and fifteen dollars and thirty- 
nine cents. This objection being made, the 
petitioning creditors produce and file a sup- 
plemental petition by another creditor hold- 
ing a demand amounting to sixteen hundred 
and eighty-four dollars and fifty-four cents. 
The debtor appears and files an admission 



that the petitioners in the original and sup- 
plemental petitions constitute at least one- 
fourth of all his unsecured creditors holding 
provable claims equal to or exceeding two 
hundred and fifty dollars, and that the debts 
owing to said petitioners amount in the ag- 
gregate to at least one-third of all the debts 
provable against him by that class of cred- 
itors. 

The objections taken to the petition are 
well founded. It is clear that under section 
5067, Rev. St. TJ. S., the note for two hun- 
dred and fifty dollars, falling due July 23, 
was not on the 19th of July a provable debt 
for two hundred and fifty dollars, but for 
something less. It seems also that the two 
notes objected to were not demands due ab- 
solutely to the petitioning creditors, but on 
which, in case the holders should not prove, 
they could make proof under section 5070, In 
the creditor's name or otherwise. The hold- 
er is the creditor who, in the first instance, 
has exclusively the right to prove, and the 
liability of the maker to the endorser is only 
contingent in its nature, and his claim is 
only provable in a certain event which can- 
not happen till after the adjudication, viz. 
the neglect of the holder to prove. So far 
as these notes are concerned, therefore, the 
petitioning creditors were not creditors of the 
alleged bankrupt at the time of the filing of 
the petition. 

These defects in the petition, however, fur- 
nish no reason for the dismissal of the peti- 
tion, which appeal's to have been filed in 
good faith, especially as the debtor has ap- 
peared and does not object to an adjudica- 
tion. The statute provides that if it shall 
appear that such number and amount have 
not so petitioned, the court shall grant such 
reasonable time, not exceeding ten days, 
within which other creditors may join. The 
supplemental petition is regular, and is prop- 
erly filed; but both petitioners together, and 
the debtor's admission, do not show that the 
requisite number and amount of creditors 
have yet joined. The admission is insuffi- 
cient, because it states that the number of 
petitioning creditors in said two petitions 
constitute one-fourth of all creditors whose 
debts equal or exceed two hundred and fifty 
dollars, whereas, it is essential that the peti- 
tioning creditors, whose debts e'qual or ex- 
ceed two hundred and fifty dollars, should be 
one-fourth of ail that class of creditors. The 
admission, fairly interpreted, means that the 
five petitioning creditors are one-fourth, at 
least, of all the creditors whose debts equal 
or exceed two hundred and fifty dollars, but. 
after excluding the note not held by the pe- 
titioning creditors, there are two of the peti- 
tioning creditors whose demands are less 
than two hundred and fifty dollars. So that 
there are but three petitioning creditors of 
that class, and there is no evidence that they 
constitute one-fourth of the class of cred- 
itors. If, in point of fact, the requisite num-> 
ber and amount have already joined, the 
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difficulty may be removed by an amend- 
ment of the petitions, or of the debtor's ad- 
mission. If not, the petitioners should have 
time to make up the number. 

Motion to dismiss denied. The petitioners 
to have ten days, within which other cred- 
itors may join, and to have leave to amend 
their petitions as they should be advised. 



Case 3STo. 11,834. 

In re RILEY. 

[1 Ben. 408; i 39 How. Prac. 108.] 

District Court, S. D. New York. Sept, 1867. 

Army— Enlistment — Oath op Recruit— Eight- 
een Years of Age— Power op Court— 
DoTr of Secretarv of War. 

1. The oath taken by a recruit, on his enlist- 
ment into the army of the United States, as to 
his age, is conclusive as against himself and 
every one else. 

rCited in Seavey v. Seymour, Case No. ±&,- 
596.] 

2. Enlistments of minors over eighteen years 
of age, into the army of the United btates, with- 
out the consent of their parents, masters or 
guardians, are valid, but it is not lawful to mus- 
ter into the service a person under eighteen 
years of age. „ 10 

[Cited in Seavey v. Seymour, Case No. 1Z.- 
596;- Re Davison, 4 Fed. 509; Id., 21 Fed. 
622.] 
. 3. The whole power of discharging minors 
from the army, is given to the secretary of 
war, and cognizance of such matters is. taken 
from the courts. 
rCited in Re Neill, Case No. 10.089.1 

The writ of habeas corpus in this case was 
issued on a petition setting forth that John 
Riley was illegally restrained by the officer 
in command of the military quarters at Wil- 
let's Point, within this district; that the 
cause or pretence of such restraint was, that 
Riley enlisted in the military service of the 
United States, at Boston, on or about Octo- 
ber 23, 1866; that Riley was not eighteen 
years of age at the time of his enlistment; 
that Riley's father resided at Nashua, New 
Hampshire, and did not consent to the en-, 
listment of his son or have any knowledge 
thereof; and that the enlistment was void 
as to the father. The return to the writ set 
forth that Riley was a soldier duly enlisted 
in the service of the United States; that he 
enlisted October 23, 1866, at Boston, for 
three years; and that he had never been dis- 
charged from service. The original enlist- 
ment paper of Riley was submitted to the 
court with the return. In it Riley made oath 
that he was, on the 23d of October, 1866, 
"aged nineteen years." There was no trav- 
erse of the return, and no testimony was giv- 
en except what was contained on the face 
of the foregoing papers. On the part of 
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Riley it was contended, that the enlistment 
was void ab initio, because he was a minor 
under the age of twenty one years at the 
time, and enlisted without the consent of his 
father, and that the oath taken by him on 
his enlistment was not conclusive on his 
father, but was at most only conclusive on 
himself. 

BLATCHFORD, District Judge. I have 
heretofore decided, in the Case of Cline [Case 
No. 2,896], on habeas corpus, that the provi- 
sion of the second section of the act of Feb- 
ruary 13th, 1S62 (12 Stat. 339), which declares 
that "the oath of enlistment taken by the re- 
cruit shall be conclusive as to his age," is as 
conclusive and binding upon this court, as it 
is upon the recruit or upon the United States, 
and that the intent of congress manifestly 
was, that no evidence should be received to 
contradict a statement as to the age of the 
recruit, contained in the oath taken by him 
on his enlistment. Case of Reilly [2 Abb. 
Prae. (N. S.) 334], before Judge Daly (Com. 
PL N. Y., March, 1867) ; In re Conley [Case No. 
3,102], and Case of Jump [unreported], before 
Judge Betts, in this court, January, 1867. 
There is no foundation for the suggestion, 
that the oath taken by a minor recruit, though 
it may be conclusive as to the recruit him- 
self, is not conclusive as to his parent. The 
idea on which that claim is made is, that the • 
minor owes service to his parent and cannot 
lawfully contract, against or without the 
consent of his parent, to render his services 
to another. But such duty of the minor to 
his parent is subordinate, to the paramount 
right of the government to demand his mili- 
tary services. The constitution of the Unit- 
ed States has conferred specifically upon the 
congress of the United States the power to 
raise armies. It is a necessary incident of 
such power, that congress has authority to 
declare who may be enlisted as soldiers, and 
what age shall be considered an age of con- 
sent to such enlistment. Congress may pre- 
scribe a standard of height, age, birth place, 
and other qualifications. It may, in the case 
of a minor, require the consent of his par- 
ents to his enlistment, or it may omit to re- 
quire such consent. It may fix the age of 
sixteen, or the age of eighteen, or any other 
age, either above or below twenty-one, as the 
age of enlistment When the age is fixed, 
it may declare what shall be considered con- 
clusive evidence of such age, just as it may 
declare what shall be considered conclusive 
evidence of the consent of the recruit to his 
enlistment. The provision of law, that "the 
oath of enlistment taken by the recruit shall 
be conclusive as. to his age," means, that 
where the recruit, on his enlistment, takes 
an oath which shows that he is of the age at 
which the law authorizes an enlistment, such 
oath shall be conclusive evidence as against 
himself, his parents, the United States, the 
officer who enlisted him, and all the world, 
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that he is of such age; and the enlistment 
is binding and valid so far as the question of 
the age of the recruit is concerned. 

In the present case, the recruit having 
sworn, on his enlistment, that he was nine- 
teen years of age, the only questions pre- 
sented for consideration are, whether the en- 
listment of a recruit of that age is author- 
ized by the laws of the United States, and, if 
it is, whether the consent of his parents to 
his enlistment is necessary. The determina- 
tion of these questions requires an examina- 
tion of the legislation of the United States 
on this subject. 

The act of March 16, 1802 (2 Stat. 132), en- 
titled, "An act fixing the military peace es- 
tablishment of the United States," provided, 
in section eleven, for the enlistment of per- 
sons between the ages of eighteen and thir- 
ty-five years, and declared "that no person 
under the age of twenty-one years shall be 
enlisted by any officer, or held in the service 
of the United States, without the consent of 
his parent, or guardian, or master, first had 
and obtained, if any he have." Acts declar- 
ed to be "in addition" to the act of March 
lGth, 1802, were passed on the 2Sth of Febru- 
ary, 1S03 (2 Stat. 206), and the 26th of March, 
1S04 (2 Stat. 290). These acts merely provid- 
ed for additions to the military force. On 
the 12th of April, 1S0S, an act was passed 
entitled, "An act to raise for a limited time 
an additional military force." 2 Stat. 481. 
This act provided that, in addition to the 
then existing military establishment of the 
United States, there should be raised certain 
regiments of soldiers. Section 5 of that act 
declared, that the provisions of the act of 
March 16th, 1802, relative to the age of re- 
cruits, should be in force and applied to all 
persons, matters and things within the in- 
tent and meaning of such act of 1S0S, in the 
same manner as if they were inserted at 
large in the same. On the 24th of Decem- 
ber, 1811, an act entitled, "An act for com- 
pleting the existing military establishment" 
was passed. 2 Stat. 669. This act enacted, 
that the military establishment, as then au- 
thorized by law, that is, by the acts above 
referred to should be immediately completed. 
On the 11th of January, 1812, an act was 
passed entitled, "An act to raise an addition- 
al military force." 2 Stat. 671. This act 
provided for raising thirteen regiments of 
soldiers. The eleventh section of this act 
declared, "that no person under the age of 
twenty-one years shall be enlisted by any 
officer, or held in the service of the United 
States, without the consent, in writing, of 
his parent, guardian or master, first had and 
obtained, if any he have.'" This provision 
of the act of 1S12 was substantially the same 
as that of the acts of 1802 and 1808, with the 
addition, that the consent of the parent, 
guardian or master of the minor was requir- 
ed to be in writing. An act supplementary 
to the act of April 12, 1808, was passed on 



the 24th of February, 1812. 2 Stat. 6S5. An 
act supplementary to the act of January 11, 
1812, was passed on the 17th of March, 1S12. 
2 Stat. 695. An act in addition to the act of 
January 11, 1812, was passed on the 8th of 
April, 1812. 2 Stat. 704. These three acts 
contain no provisions bearing on the question 
under consideration, and are only cited as 
showing that the acts to which they were 
supplementary and additional were still in 
force. 

On the 26th of June, 1812, an act was 
passed entitled, "An act for the more perfect 
organization of the army of the United 
States." 2 Stat. 764. This act declared of 
how many regiments the infantry of the 
army should consist, and of what a regiment 
of infantry should consist, and of what a 
troop of cavalry should consist. It also rec- 
ognized the acts of April 12, 1808, and Janu- 
ary 11, 1812, as in force. It also declared 
(section 5) that the military establishment 
authorized by law previous to the 12th of 
April, 1808, and the additional military force 
raised by virtue of that act, should be incor- 
porated. On the 20th of January, 1813, an 
act was passed, supplementary to the act of 
June 2G, 1S12. 2 Stat 791. This aet provid- 
ed for an advance of pay to recruits "in or- 
der to complete the present military estab- 
lishment to the full number authorized by 
law, with the greatest possible despatch." It 
also enacted (seetion 5) that the recruiting 
officer should be entitled to receive for every 
effective able bodied man who should be 
duly enlisted after February 1, 1813, for five 
years or during the war, and mustered, "and 
between the ages of eighteen and forty-five 
years," the sum of four dollars, and "that 
no person under the age of twenty-one years 
shall be enlisted by any officer, or held in the 
service of the United States, without the con- 
sent, in writing, of his parent, guardian, or 
master, first had and obtained, if any he 
have." The language of this restriction was 
the same as that of the act of January 11, 
1812. On the 29th of January, 1813, an act 
was passed, additional to the act of January 
11, 1812. 2 Stat. 794. This act provided, 
that, in addition to the then existing military 
establishment of the United States, there 
should be raised certain additional regiments 
of infantry, to be enlisted for one year. It 
also enacted (section 7) that the recruiting 
officers, employed in recruiting the force au- 
thorized by the act, should be entitled to re- 
ceive for every person enlisted by them into 
the service, for the term specified, and ap- 
proved by the commanding officer of the regi- 
ment, and "between the ages of eighteen and 
forty-five years," the sum of two dollars. 
The same section contained a provision In re- 
gard to the consent in the case of persons 
under the age of twenty-one years, in the 
same words as the provisions in the acts of 
January 11, 1812, and January 20, 1813. On 
the 5th of July, 1813, an act was passed 
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amendatory of the act of January 29, 1813. 
5 Stat. 3. It provided, that five of the regi- 
ments authorized to he raised by the act of 
January 29th, 1S13, might he enlisted for the 
war. An act passed January 28, 1814 (3 Stat. 
56), authorized the enlistment for five years, 
or during the war, of the regiments then au-. 
thorixed by law to be enlisted for one year-, 
.and the fifteenth section of .the act of March 
30, 1814 (3 Stat. 113), enacted, that the five 
regiments referred to in the act of July 5, 
1813, might be enlisted, at the option of the 
recruit, "for five years, or for and during the 
war." 

Such was the condition of the law on the 
10th of December, 1814. Enlistments of 
soldiers between the ages of eighteen and 
forty-five years were authorized, but, if the 
recruit was under the age of twenty-one 
years, the previous consent in writing of his 
parent, guardian, or master, if he had one, 
was necessary to the validity of the enlist- 
ment On the 10th of December,, 1814, an 
act was passed, entitled, "An act making 
further provisions for filling the ranks of the 
army of the United States." 3 Stat 146. 
The first section provides "that, from and 
after the passing of this act, each and every 
commissioned officer who shall be employed 
in the recruiting service, shall be, and he 
hereby is, authorized to enlist into the army 
of the United States, any free, effective, able- 
bodied man. between the ages of eighteen 7 
and fifty years; which enlistment shall be 
absolute and binding upon all persons under 
the age of twenty-one years, as well as upon 
persons of full age, such recruiting officer 
having complied with all the requisitions of 
the laws regulating the recruiting service." 
The second section provides, "that it shall 
uot be lawful for any recruiting ofiicer to 
pay or deliver to a recruit under the age of 
twenty-one years, to be enlisted by virtue of 
this act, any bounty or clothing, or in any 
manner restrain him of his liberty, until aft- 
er the expiration of four days from the time 
of his enlistment, and it shall be lawful for 
the said recruit, at any time during the said 
four days, to reconsider and withdraw his 
enlistment, and thereupon he shall forthwith 
be discharged and exonerated from the 
same." The third section repeals so much of 
the fifth section of the act of January 20, 
1813, as required the consent in writing of 
the parent, guardian or master, to authorize 
the enlistments of persons under the age of 
twenty-one years, and contains a proviso 
that, in case of the enlistment of an ap- 
prentice held to serve at the time for any 
term between two and three years, his mas- 
ter shall be entitled, to one-half of his mon- 
ey-bounty, and if held to serve between one 
and two years, to one-third, and if held to 
serve one year or less, to one-fourth. The 
effect of these provisions of the act of De- 
cember 10th, 1814, was, to authorize the en- 
listment of soldiers between the ages of 
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eighteen and fifty years, and to make the 
enlistment of persons under the age of twen- 
ty-one years, without the consent of their 
parents, guardians or masters, as binding 
upon the recruits, and their parents, guard- 
ians and masters, and the United states, 
and all the world, as if the recruits were 
persons of full age. It is true, that no 
previous provision, requiring the consent in 
writing of the parent, guardian or master, 
to authorize the enlistment, was expressly 
repealed, except the provision to that ef- 
fect in the act of January 20, 1813. The 
provisions to that effect in the acts of 
March 10, 1802, April 12, 1808, January 11. 
1812, and January 29, 1813, .were not ex- 
pressly repealed. But they were entirely in- 
consistent with the provisions of the act of 
December 10, 1814. The intention of con- 
gress, as clearly expressed in the act of 1814, 
was, to authorize the enlistment of minors 
over the age of eighteen years, without the 
consent of their parents, guardians or mas- 
ters. The provisions of the act of 1814 being 
thus entirely inconsistent with those of the 
act of January 20, 1813, the effect would 
have been to repeal and supersede the provi- 
sions of the act of January 20, 1813, in regard 
to consent, even if there had been no express 
repeal of those provisions. And the act of 
1814 has equally the effect of repealing and 
superseding the provisions of the acts of 1802, 
1808, and 1S12, and January 29, 1813. The 
first section of this act of 1814 is still in 
force, and, under it, enlistments of minors 
over the age of eighteen years, without the 
consent of their parents, guardians or mas- 
ters, are valid. 

On the 28th of September, 1850,. an act was 
passed entitled, "An act making appropria- 
tions for the support of the army for the 
year ending the 30th of June, 1851" (9 Stat. 
504), the fifth section of which provided, 
that it should be the duty of the secretary 
of war to order the discharge of any soldier 
of the army of the United States, who, at 
the time of his enlistment, was under the 
age of twenty-one years, upon evidence be- 
ing produced to him that such enlistment 
was without the consent of his parent or 
guardian. This fifth section of the act 'of 
1850, while it was in force, still left the en- 
listment, of a minor over the age of eighteen 
years, without the consent of his parent, 
• guardian or master, valid, as authorized by 
the act of 1814, and conferred no authority 
upon any court to discharge such minor 
from service, on the ground that he had en- 
listed without such consent, and that, there- 
fore, such enlistment was invalid, but mere- 
ly imposed on the secretary of war the duty 
of discharging a soldier who was a minor at 
the time of his enlistment, upon evidence 
that he enlisted without the consent of his 
parent or guardian. But this provision of 
the fifth section of the act of 1S50 was ex- 
pressly repealed by the second section- of the 
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act of February 13, 1862 (12 Stat. 339), which 
provides, "that the fifth section of the act 
of 28th September, 1850, providing for the 
discharge from the service of minors enlist- 
ed without the consent of their parents or 
guardians, be, and the same hereby is, re- 
pealed, provided, that hereafter no person 
under the age of eighteen shall be mustered 
into the United States service, and the oath 
of enlistment taken by the recruit shall be 
conclusive as to his age." This language of 
the act of 1862 shows, that it was the under- 
standing of congress that minors over the 
age of eighteen years could lawfully be en- 
listed and mustered as soldiers into the 
United States service, without the consent of 
their parents or guardians, and that they 
were not to be discharged from service for 
want of such consent. The repeal of this 
provision of the act of 1850 left the first sec- 
tion of the act of December 10, 1814, with 
its effect and operation, as before explained, 
still in force, and deprived the minor re- 
cruit, who had enlisted without the consent 
of his parent or guardian, and also such par- 
ent or guardian, of all means of obtaining a 
discharge on the ground of such want of 
consent. 

On the 24th of February, 1864, an act was 
passed, the twentieth section of which (13 
Stat. 10), provides, "that the secretary of 
war may order the discharge of all persons 
in the military service who are under the 
age of eighteen years at the time of the ap- 
plication for their discharge, when it shall 
appear, upon due proof, that such persons 
are in the service without the consent, either 
expressed or implied, of their parents or 
guardians, provided that such persons, their 
parents or guardians, shall first repay to the 
government, and to the state and local au- 
thorities, all bounties and advance pay which 
may have been paid to them, anything in the 
act to which this is an amendment to the 
contrary notwithstanding." On the 4th of 
Juiy, 1864, an act was passed, the fifth sec- 
tion of which (13 Stat 380), provides, that 
the twentieth section of the act of February 
24, 1$C4, "shall be construed to mean that 
the secretary of war shall discharge minors 
under the age of eighteen years, under the 
circumstances and on the conditions pre- 
scribed in said section; and, hereafter, if 
any officer of the United States shall enlist or 
muster into the military service any person' 
under the age of sixteen years, with or with- 
out the consent of his parent or guardian, 
such person so enlisted or recruited shall 
be immediately discharged upon repayment 
of all bounties received." These provisions 
of the two acts of 1864 leave the provisions 
of the first section of the act of December 
10, 1814, and of the second section of the 
act of February 13, 1862, in full force. En- 
listments of minors over the age of eighteen 
years, without the consent of their parents, 
guardians or masters, are valid, and the oath 



of enlistment taken by the recruit is conclu- 
sive as to his age, but it is not lawful to 
muster into service a person under the ago 
of eighteen years. Certain powers of dis- 
charge are granted to the secretary of war, 
which he is required to exercise in the cases 
specified. The sum of these provisions for 
discharge is as follows: (1) A minor, who 
is under the age of eighteen years at the 
time he applies for his discharge to the secre- 
tary of war, is to be discharged by that of- 
ficer, when it appears, upon due proof, that 
such minor is in the service without the con- 
sent, either expressed or implied, of his par- 
ent or guardian, provided all bounties and 
advance pay which may have been paid to 
him are first repaid. (2) A person who was 
under the age of sixteen years when he was 
enlisted or mustered into service, is to be 
discharged by the secretary of war, whether 
he was enlisted or mustered with or without 
the consent of his parent or guardian, pro- 
vided all bounties received by him are first 
repaid, and provided he is under the age of 
eighteen years at the time he applies for 
his discharge, and is in the service without 
the consent, either expressed or implied, of 
his parent or guardian. The whole power of 
discharge is given to the secretary of war in 
regard to minors, whatever their ages wli?n 
they enlisted or when they apply for dis- 
charge; and, although it is not lawful to 
muster into service a person under the age 
of eighteen years, yet congress has, by the 
acts of 1864, confided wholly to the secretary 
of war the power and duty of discharging 
from service a person who was under the 
age of eighteen years when he was mustered 
into service, and of ascertaining and decid- 
ing, (1) whether the person is a minor under 
the age of eighteen years at the time he ap- 
plies for his discharge; (2) whether, if he is 
such minor, he is in the service without the 
consent, either expressed or implied, of his 
parent or guardian; (3) whether such per- 
son was under the age of sixteen years when 
he was enlisted or mustered into service; 
(4) whether all bounties and advance pay 
paid to such person have been repaid. The 
entire cognizance of these matters is giveu 
by law to the secretary of war, and is nec- 
essarily taken from the courts. The courts 
cannot administer the restitution of the 
bounties and pay, and it is manifestly the 
intention of congress, that the secretary of 
-rcar shall be exclusively charged with the 
question of discharging minors who are un- 
der the age of eighteen years when they ap- 
ply for their discharge. As to the cases pro- 
vided for by the acts of 1864, and so far as 
the jurisdiction of the secretary of war ex- 
tends under those acts, the provision of the 
second section of the act of February 13, 
1S62, that the oath of enlistment taken by 
the recruit shall be conclusive as to his age, 
is necessarily suspended, and the secretary 
is authorized and required to receive other 
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due proof as to the age of the recruit, both at 
the time of his enlistment and at the time he 
applies for his discharge. 

The conclusions I have arrived at, as above 
expressed, are not only reached upon prin- 
ciple, but they are sustained by authority. 
In the Cases of Conley and Jump, before 
Judge Betts, in this court, January, 1867, 
it was decided,' that the two acts of 1864 
transferred wholly from the cognizance of 
the judiciary to the department of war the 
exclusive charge- of the status of minor re- 
cruits in the army. A like decision was 
made by the same judge in the Case of 
Thomas Conroy, April, 1867. In the Case of 
George Reilly, before Judge Daly, a jurist 
of great experience and sound and discrim- 
inating judgment, it was held (March, 1867), 
that the result of the legislation of congress 
is, that minors over the age of eighteen years 
may be enlisted without the consent of their 
parents or guardians. In the Case, of John 
O'Connor, before the general term of the su- 
preme court of New York, for the First dis- 
trict, February, 1867, it was held that, as con- 
gress has, by the acts of 1864, provided for a 
mode of discharge by the secretary of war, 
and prescribed the terms and conditions on 
which a discharge can be granted, such provi- 
sion may be construed as forbidding other 
modes of obtaining a discharge in a case of 
improper enlistment. 

There is one view to be deduced from the 
language of the acts of 1864, which has not 
yet been alluded to, and which has great 
force in regard to the present case. It is, 
that congress dearly evinces, by those acts, 
its understanding, that the enlistment of 
a minor over the age of eighteen years is 
valid, and that the consent of his parent or 
guardian is not necessary to the validity of 
the enlistment. Congress does not make by 
those acts, any provision for the discharge 
of a minor who was over the age of eighteen 
years when he enlisted, or who was under 
that age when he enlisted, but is over it 
when he applies for his discharge, but pro- 
vides solely for the discharge of a minor 
who is under that age when he applies for 
his discharge. The remedy is applied to the 
mischief. There is no unlawfulness in the 
enlistment of a minor over the age of eight- 
een years, even though his parent or guard- 
ian does not consent. But a minor under 
the age of eighteen years must not enlist, 
and, if he applies to the secretary of war for 
his discharge before he arrives at the age of 
eighteen years, and shows that he is in the 
service without the consent of his parent 
or guardian, he is to be discharged, on first 
repaying his bounties and advance pay. The 
minor, in the present case, was nineteen 
years of age when he enlisted, as appears by 
his own oath taken on his enlistment. His 
enlistment was, therefore, valid, and did not 
require the consent of his father to make it 
valid, and' he must be remanded to service 
under his proper officer. 

20fed.cas. — 51 
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RILEY et al. v. ANDERSON. 

[2 McLean, 589.] i 

Circuit Court, D. Ohio. Dec. Term, 1841. 

Notes— Assignment— Consideration — Fraud 
— Notice. 

1. A precedent debt constitutes a good consid- 
eration on the assignment of a note. 

2. And although there may have been fraud 
or deception in obtaining the note, yet if the 
holder had no notice of it, the equities between 
the original parties are not open. 

3. A note received in payment of a debt is a 
transaction in the ordinary course of business. 

4. Circumstances may show that a note was 
given and received in payment of an account. 

[Cited in Leland v. The Medora, Case No. 8,- 

237.] 
[Cited in Bantz v. Basnett, 12 W. Va. 814; 

Merrick v. Boury, 4 Ohio St. 65.] 

At law. 

Stanbery & Hunter, for plaintiffs. 
Goddard & Converse, for defendant 

OPINION OF THE COURT. The follow- 
ing is a substantial statement of the facts ad- 
mitted in this case. "Johnson, who resided in 
Martinsburg, Knox county, Ohio, in May, 1837, 
had for some years carried on an extensive 
business as a merchant. The 2d of January, 
in that year, he was indebted to the plaintiffs, 
citizens of Pennsylvania, in a sum exceeding 
three thousand dollars for money loaned; and 
Van Amringe called upon him, at Martins- 
burg, for payment, but obtained nothing. On 
that day Van Amringe and Johnson rode to- 
gether to Nashport where the defendant, An- 
derson, resided and kept a store, in connec- 
tion with Johnson. They arrived late in the 
afternooon, and took lodgings near the store. 
In the evening Johnson called on Anderson 
and inquired if he did not want money. An- 
derson replied he could use it if he had it 
Johnson then said he was going to Zanesville 
the next day and would try the banks; that 
it was best to draw two notes for fifteen hun- 
dred dollars each, and if he could get the 
three' thousand dollars, one thousand should 
go to the Nashport establishment He then 
wrote in figures $1500 at the top of the left 
hand of two pieces of paper, and he and An- 
derson and Shipley signed their names, fol- 
lowing each other, to each piece of paper, ba- 
the right hand, some distance from the top, 
leaving room and intending to have promissory 
notes written over their signatures. Johnson 
took the papers, returned to his lodgings and 
handed them to Van Amringe, who dated them 
2d January, 1837, and filled them up as notes 
for fifteen hundred dollars each— one at ninety 
days after date, payable to the order of the 
plaintiffs at the Bank of Granville; the other 
in like manner, at four months. Van Amringe 
and Johnson left Nashport the next morning, 
the former not having visited the store or met 
Anderson during his stay. He received the 
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notes of Johnson in part of the plaintiff's ac- 
count against him, and gave him credit on 
account for $3,000." "The notes were left at 
the Granville Bank for collection, where they 
were protested for nonpayment, and the plain- 
tiffs then charged them to Johnson. Up to 
Hay, 1837, Johnson was in good credit, and 
was supposed to have ample means to pay a 
sum much larger than was the amount of the 
two notes; but he shortly after absconded, be- 
ing insolvent, and leaving the plaintiffs the 
above notes as the only security for their de- 
mand." Sometime after the execution of the 
above notes, a contract was made between the 
plaintiffs and one David Cummins, of the 
state of Indiana, in which the latter, in con- 
sideration that the plaintiffs should not insti- 
tute a suit against Johnson, and that they 
should place in nis hands the above two notes 
to be collected for his benefit, agreed to pay 
two thousand dollars and upwards of the debt 
of Johnson to the plaintiffs, &c. This action 
is brought on the note payable in four months. 
It is first objected that the contract with 
Cummins takes from the plaintiffs the right 
of prosecuting this action. But no such ef- 
fect can be given to thac contract. It gives 
the proceeds of the note to Cummins, and pro- 
vides for the payment of the costs of any suit 
that may be brought upon it; but it gives 
the right to Cummins to sue in the name of 
the plaintiffs, as there was no regular indorse- 
ment upon the note. The first ground taken is 
that this note having been given for a past 
consideration, leaves the equities between the 
original parties open. This position is sus- 
tained by the supreme court of Ohio in Riley 
v. Johnson, 8 Ohio, 526. That action was on 
the other note, payable in ninety days. As 
that case involved the same facts and circum- 
stances, as the one under consideration, it is 
in point. The court say: "The notes in ques- 
tion were not received in the usual course of 
trade, for a valuable consideration, in the 
meaning of those terms, applicable to such 
cases, but for a precedent debt. Failing in 
this suit, the plaintiffs lose nothing. They 
remain in the position they were in when they 
took the notes, and may sue on their original 
cause of action. The notes received were no 
payment and bar no right." ( In Bay v. Cod- 
dington, 5 Johns. Ch. 54, 'Chancellor Kent 
said "that negotiable paper can be assigned 
or transferred by an agent or factor, or by 
any other person, fraudulently, so as to bind 
the true owner as against the holder, provided 
it be taken in the usual course ' trade, and 
for a fair and valuable consideration without 
notice of the fraud." But he observed "that 
the holders in that case were not entitled to 
the benefit of the rule, because it was not 
negotiated to them in the course of business 
or trade, nor in payment of any antecedent 
and existing debt," &c. This decision was af- 
firmed in the court of errors. 20 Johns. 637. 
There was a considerable diversity among the 
members of the court, some of them holding 
that a pre-existing debt was not a sufficient 



consideration to close the equities between the 
original parties. But since that decision there 
are many cases in New York, where the su- 
preme court has held that an antecedent debt 
did not constitute a sufficient consideration. 
9 Wend. 107; 10 Wend. 85; Ontario Bank . 
v. "Worthington, 12 Wend. 593; Payne v. Cut- 
ler, 13 Wend. 605; and in 16 Pick. 574; 3 
Kent, Comm. 80. The recent cases, however, 
in New York have shaken, if not overruled, the 
above decisions. Bank of Salina v. Babcock, 
21 Wend. 490; Bank of Sandusky v. Seoville, 
24 Wend. 115. The supreme court of Ohio 
followed the earlier decisions in New York. 
As the question, however, is not local but of 
a general interest, the decision in Ohio does 
not constitute the rule for tins court. The con- 
struction of a statute by the supreme court of 
a state is followed by this court, as it con- 
stitutes a rule of property and as the rule 
should be the same in the courts of the United 
States; and for the same reason on all ques- 
tions of a general and commercial character, 
the rule established by the federal courts 
should be followed by the local tribunals. 

The case under consideration must be con- 
sidered as resting upon general principles. 
And viewing it in this light, it will be found 
that the decisions in New York and the one in 
Ohio are in conflict with those which have 
been made on the same subject in England, 
and, also, against the weight of authority 
in this country. In Pillans v. Van Meirop, 
3 Burrows, 1664, the point was "decided. 
Baily, Bills (London Ed., 1S30) 499, 500; Bo- 
sanque v. Dudman, 1 Starkie, 1; Hey wood 
v. Watson, 4 Bing. 496; Bramah v. Roberts, 
1 Bing. N. C. 469. Indeed, in the numerous 
cases which might be cited from the English 
authorities it has been uniformly held, that a 
precedent debt is a good consideration. The 
dictum of Lord Chief Justice Abbott, in Smith 
v. De Witts, 6 Dowl. & R. 120, and, also, in 
the case of De La Chaumette v. Bank of Eng- 
land, 9 Barn. & C. 209, does not go against the 
general doctrine. Those cases turned upon dif- 
ferent principles, and the remarks of his lord- 
ship seem to have been loosely made or in- 
accurately reported. In Coolidge v. Payson, 2 
Wheat. [15 U. S.] 66, 70, 73, and Townsley v. 
Sumrall, 2 Pet. [27 U. S.] 170, 182, are in 
point. And in Brush v. Scribner, 11 Conn. 
388, an able and most elaborate view of the 
authorities is taken by the supreme court of 
Connecticut, and in which they come to a 
conclusion against the New York decisions on 
this subject. It seems to be clear that on 
principle and authority the New York deci- 
sions, on this point, are wholly unsustainable. 
The payment of a debt, it is to be hoped, has 
not yet become an act "out of the ordinary 
course of business." And no good reason can 
be supposed why such debt should not con- 
stitute as good a consideration for a note or 
the assignment of a note, as where money 
or property is paid at the time. It is insisted 
that Johnson fraudulently procured the signa- 
ture of the defendant and of the others, to 
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the blank notes, and, consequently, that the 
plaintiffs cannot be considered as bona fide 
holders of the paper. Here it will be for the 
jury to decide whether the evidence in the 
first place establishes a fraud; and in the sec- 
ond, whether the plaintiffs had any knowl- 
edge of it If they participated in the decep- 
tion alleged to have been practiced, by John- 
son, or had notice of it, they cannot recover 
on the notes. The fact of the notes having 
been signed in blank, with the sum marked on 
each, at the top of the paper, is not a cir- 
cumstance calculated to put the plaintiffs on 
inquiry. It was, indeed, an ordinary trans- 
action, in commercial arrangements, and gave 
authority to the nolder of the paper to fill up 
the notes with the sums designated. It will be, 
however, for the jury to determine whether the 
plaintiffs received the note now in question, 
under such circumstances, as to have put them 
upon inquiry. The notes were regularly en- 
tered as a credit on the account current against 
Johnson. From this entry it would seem that 
the notes were received in payment; and the 
fact that after Johnson had failed to pay the 
notes and they were protested, they were char- 
ged on the general account, does not rebut 
this inference. The account was due to the 
plaintiffs when the notes were executed. This 
changed the demand from an open account, to 
promissory notes, and extended the time of 
payment three and four months. It is said 
that a promissory note does not extinguish an 
open account, unless it is given expressly in 
payment. But the object of giving a note 
may as well be ascertained from circumstances 
as from an express agreement In the pres- 
ent case the account was over due, by the 
usual terms of credit given on purchases of 
merchandize; and the fact that a further cred- 
it was given on the execution of the notes, 
shows that the notes were substituted for the 
account And this view is greatly strengthen- 
ed by the credit given on the general account 
for the notes. Upon the whole, the court in- 
structed the jury that if the plaintiffs had no 
notice of the fraud or deception practiced by 
Johnson, and the notes were received in pay- 
ment of the account, they should find for the 
plaintiffs. 

Verdict for the plaintiffs. 

NOTE. The very point ruled in this case has 
since been decided in Swift v. Tyson, 16 Pet. 
[41 U. S.] 1. The supreme court of Ohio have 
since overruled their first decision. 



Case "No. 11,836. 

RILEY v. COOPER. 

[1 Cranch, C. O. 166.] l 

Circuit Court, District of Columbia. June 
Term. 1801. 

Trial— Examination op Witness after Jobt 
Retired. 

After the Jury has retired and returned into 
•court to give their verdict, the court will not 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



permit a witness to be examined who has come 
into court since the jury retired. 

The jury having retired and returned, and 
being asked, said they had agreed on their 
verdict 

E. J. Lee prayed, before the jury declared 
their verdict, to examine a witness for the 
defendant who had come in since the jury re- 
tired. 

Refused by THE COURT. Verdict for the 
plaintiff, $20. 
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RILEY et al. v. DANIELS.* 

Circuit Court, D. Connecticut 1876. 

Patents tor Inventions — Novelty — Evidence 
— Woolen Lamp Wicks. 
[In an action for infringement of letters pat- 
ent issued December 13, 1864, to Thomas Bing- 
ham, for woolen lamp wicks, on an application 
filed July 14, 1862, the testimony of one wit- 
ness that he formed a lamp wick from woolen 
cloth and peddled flat woolen wicks in Janu- 
ary, 1862, is sufficient to overcome the prima 
facie evidence furnished by the letters patent 
that plaintiff was the original inventor.] 

This was a bill in equity by Walter A. Riley 
and Ferdinand Dickinson, Jr., against Aaron 
M. Daniels, for infringement of patent 

William Edgar Simonds, for plaintiffs. 
Theodore G. Ellis, for defendant 

SHIPMAN, District Judge. The plaintiffs 
are the owners of letters patent granted to 
Thomas Bingham on December 13th, 1864, 
for an improvement in lamp wicks. The ap- 
plication was filed in the patent office on July 
14th, 1862. The present suit is a bill in eq- 
uity to restrain the defendant from an in- 
fringement of these letters patent, and for 
an account The material defense is that the 
patentee was not the first inventor of the 
patented article. An attempt to deny in- 
fringement was not successful. The specifi- 
cation states that the nature of the invention 
and improvement consists in constructing 
the wick in whole or in part of wool, manu- 
factured into cloth or otherwise, and ren- 
dered compact by manufacture, pulling, or 
otherwise, and disclaims any particular man- 
ner of constructing or using wicks. The 
claim is for "the substitution of wool in whole 
or in part for wicks to lamps for burning 
fluids," &c. One of the plaintiffs, upon be- 
ing asked to describe the process of manu- 
facture, replied, '1 take the woolen goods 
from which they are made, and cut them into 
the proper form for wicks," and to the ques- 
tion 'Is that all you do?" replied, "That is 
all, except to order goods made for us, as 
we need them." The wick of the plaintiffs 
is a fiat wick. The invention is manifestly 
of a very simple character, but as the de- 
fendant expressly admitted upon the trial 
that he had no defense upon the ground of 

i [Not previously reported.] 
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non-patentability, and as, by reason of such 
concession, no testimony was taken to show 
the great utility of the invention, the only 
question before me is that of novelty. Three 
witnesses, Stiles W. Curtis, "William N. Wood- 
ruff, and Hezekiah K. Sears, were introduced 
by the defendant to show an invention, a re- 
duction to practice, and a disclosure of the 
invention to the public, prior to July, 1862. 
The attempts of Mr. Curtis to use woolen 
wicks were manifestly in the nature of mere 
experiments. The use of a single wick by 
Mr. Woodruff is not proved to have been be- 
fore the date of the invention by the pat- 
entee. The use of satinet wicks by H. K. 
Sears, in 1S36 and 1837, was somewhat exper- 
imental, and, if his testimony had been con- 
fined to a use in those years, would have 
been insufficient. But he also testifies that 
in January and in February, 1862, he sold 
ordinary tin lamps with flat woolen wicks, 
which he made himself, to the soldiers of 
the Union army in Virginia and in the Dis- 
trict of Columbia, and informed and showed 
the purchasers that woolen wicks could be 
used in the lamps. His testimony I believe 
to be true. The important question upon 
this state of facts is whether, inasmuch as 
the defendant takes the burden of proof, and 
must overcome by preponderating testimony 
the prima facie evidence which is furnished 
by the letters patent, the testimony of a sin- 
gle witness is sufficient to create such a pre- 
ponderance. In eases in which the priority 
of the invention of a machine was the sub- 
ject of controversy, I should not be willing to 
rely upon the testimony of a single witness 
that he had made such a structure, and had 
antedated the patent, unsupported by the 
presence of the machine itself. The bare 
recollection of one witness in regard to the 
peculiar construction of a piece of machinery, 
especially if the structure is one of a complex: 
character, is not ordinarily sufficient evidence 
to defeat a patent But in this case the in- 
vention of the patentee was of the simplest 
character, and consisted of a strip of woolen 
cloth cut into the shape of a lamp wick. 
Much less testimony should be demanded to 
satisfy a court that a very simple invention 
had been anticipated, than would be necessary 
to prove the fact that previously to the al- 
leged date of an invention originally requir- 
ing much labor, skill, and ingenuity, another 
person had made and completed the same 
machine or article. The evidence should be 
of such a character as to satisfy the court 
that the prior invention of the particular ar- 
ticle in controversy took place. As there is 
no improbability from the character of the 
invention that Mr. Sears might not also have 
formed a wick from woolen cloth, and as I 
have no doubt that he did peddle flat woolen 
wicks in January, 1862, among the soldiers, 
I am of opinion that the patentee was not 
The first and original inventor of the patent- 
ed article, and that the bill should be dis- 
missed. 
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RILEY v. MAXWELL. 

[4 Blatchf. 237.] i 

Circuit Court, S. D. New York. Dec. 3, 1858. 

Interest — Receipt for Principal — Action for 
Interest. 
Where an excess of duties, which had been ex- 
acted by a collector, was repaid, but without 
interest, and the payment was accepted, held, 
that a separate suit for the interest on the ex- 
cess could not afterwards be maintained, even 
though the party, at the time of receiving the 
principal, claimed to reserve his right to the 
interest. 

This was an action [by Theodore W. Riley] 
against [Hugh Maxwell,] the collector of the 
port of New York, to recover interest on an 
excess of duties paid. The excess, after hav- 
ing been exacted, was repaid to the plaintiff, 
but without interest, and its payment was 
acknowledged by him in a receipt, which 
stated that he asked payment of the interest 
on the excess, and reserved his legal rights. 
At the trial, a verdict was taken for the 
plaintiff, subject to the opinion of the court. 

John S. McCulloh, for plaintiff. 

John McKeon, Dist. Atty., for defendant, 

NELSON, Circuit Justice. The plaintiff 
precluded himself from bringing a separate 
suit for the interest, after accepting the prin- 
cipal, even though he, at the time, claimed to 
reserve the right to do so. There must be a 
judgment for the defendant 



Case Wo. 11,839. 

RILEY v. The OBELL MITCHELL. 

[N. Y. Times, May 16, 1861.] 

District Court, S. D. New York. 1861. 

Consul— Pckchase op Vessel Sold under Con- 
sular Authority — Fra ud — Bottomry 
—Shipping. 
[1. A United States consul in a foreign port, 
under whose authority a vessel is sold, is with- 
in the rule forbidding a trustee to acquire an 
interest in property put to public sale under his 
agency.] 

[2. A sale by the master in a foreign port for 
necessary charges, held under the authority of 
the United States consul, is conclusively pre- 
sumed to be fraudulent when the purchase mon- 
ey was secured by the consul's note, upon an 
agreement that the ship should be transferred 
to trustees for the benefit of the consul's wife.] 

[3. A fraudulent sale by the master in a 
foreign port for necessary charges does not 
affect the lien arising upon a prior bottomry 
bond.] 

[This was- a libel by Theodore W. Riley 
against the ship Obeli Mitchell, Thomas W. 
Napier, claimant, upon a bottomry bond.] 

i [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by perrnissiou.J. 
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Mr. Lord, for libelant 

Beebe, Dean & Donohue, for claimant. 

BETTS, District Judge. This was a libel 
to recover the amount of a bottomry bond for 
$6,859.37 executed by Francis Smith, the 
master of the ship, at Lima, in Peru, on the 
21st of May, 1851, to Alsop & Co., of that 
place. The libelant sued as the assignee of 
Alsop & Co. The bond, was payable at or 
before the expiration of twenty days after 
the arrival of the ship in the United States. 
She arrived at New York December 28, 1851, 
and the libel in this cause was filed on the 
20th January, 1852. The ship left Callao, 
where she was when the bond was executed, 
on the 22d of May, 1851, in good condition; 
but when five days out she commenced leak- 
ing. She was kept on her course, however, 
till June 8th; when she bore up for Talca- 
huano, in Chili, and twelve days afterwards 
she reached that port in distress. She was 
consigned by the master to Zerrano & Co., 
merchants, of that place. William .Crosby 
was then United States consul there, and the 
master made his protest before him and took 
the usual course to have a survey of the ship, 
and to determine what was her condition and 
what he had better do. On the 12th of Au- 
gust Samuel Eckel assumed the consulship 
on appointment in place of Mr. Crosby. On 
the 9th of September the ship was sold at 
auction by the master, under the sanction 
and superintendence of Eckel, to satisfy char- 
ges standing against her, in consequence of 
damages and expenses incurred by her after 
leaving Callao, which the master was unable 
to procure means there to satisfy. The ship 
and her cargo of guano were bid off at that 
sale by a ship-master named Tabor, who was 
transiently in the port. Tabor, while there, 
was on intimate terms with Eckel, and bid 
her off at the instance of Eckel, who told him 
that the house of Zerrano & Co. would guar- 
antee the payment of the purchase money. 
The next day Tabor requested Eckel to re- 
lease him from the purchase, and it was ar- 
ranged that Eckel should give his own prom- 
issory note to Zerrano & Co. in satisfaction of 
the purchase money to be advanced by them, 
and that the ship and cargo should be trans- 
ferred to Thomas A. Napier, of New York, 
the present claimant, who was the father-in- 
law of Eckel, in trust for his daughter, Eck- 
el's wife. This was done, and the ship was 
sent to this country. On the purchase of the 
cargo, Tabor said he bought it for Napier; 
but Napier, on being examined in court, de- 
nied that he authorized the sale of the ship 
or her cargo to him, or knew of it at the time 
or ratified it afterwards. The claimant now 
resisted the payment of the bottomry bond, 
sued upon, on the ground that it had been 



displaced by this sale of the ship at Talca- 
huano, which substituted for it a junior en- 
cumbrance, entitled by the maritime law to 
priority of payment He also claimed that 
the libelant had not shown that the necessi- 
ties of the ship at Callao were such as to jus- 
tify the bottomry, and had also failed to 
prove a proper application of the funds raised 
by it to the use of the ship. 

HELD BY THE COURT: That the evi- 
dence of the witness to the bond, and of the 
master of the ship, are sufficient to dispose 
of these latter objections. That the acts of 
Eckel in sanctioning and superintending the 
sale of the ship were exclusively official and 
pertained properly to his appointment as con- 
sul. That the rule in law and equity which 
inhibits a trustee, made such by operation 
of law, as much as one acting under special 
appointment, from acquiring an interest him- 
self, in property put to public sale under his 
agency or auspices, embraces the method of 
making the transfer employed in this case as 
much as if the sale and purchase had been 
made between the parties. That supposing 
that the consul meant and believed that the 
formal conveyance to Napier in trust for bis 
wife, on payment by him of the price, would 
be in contemplation of law an honest subsale 
to Napier and not really one to the benefit of 
the consul himself, that would not obviate 
the presumption of law that the sale was to 
inure to his benefit, nor would it impart to 
it validity against the libelant's bond. The 
purpose with which the act was done cannot 
fix its legal effect That, without analyzing 
the multifarious evidence offered on both 
sides as to the character of the proceedings 
resulting in the sale of the ship, and without 
any conclusion from the evidence that the 
transaction was dishonest in fact on the part 
of the consul or the master of the ship, the 
sale must be held to have been fraudulent in 
presumption of law and void on principles of 
public policy, irrespective of "the particular 
motives and intentions which governed the 
parties to it. 

Decree, therefore, for the libelant, for the 
sum of 810,000, according to the stipulation 
made in the cause, with interest at six per 
cent from the commencement of the suit, and 
costs. 

RILEY (UNITED STATES v.). See Case No. 
16,164. 

RILEY (WELLS v.). See Case No. 17,404. 

RILEY (WRAY v.). See Case No. 18,060. 

RILEY v. The YORKTOWN NO. 2. See Case 
No. 12,528. 

RIND (DUANE v.). See Case No. 4,106. 

RINDSKOPF (UNITED STATES v.). See 
Cases Nos. 16,165 and 16,166. 
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Case No. 11,840. 

RINEHART et us. v. HARRISON. 
[Baldw. 177J i 
Circuit Court, D. New Jersey. Oct. Term, 
1830. 
"Wills — Land Treated as Personalty— Resid- 
uary Legatee — Election — Vested Legacy. 

1. It is no exception to the rule, that land di- 
rected to be sold and turned into money, is con- 
sidered as money irom the death of the testa- 
tor, because the period of sale is remote, and the 
conversion cannot be made till the time arrives. 

[Cited in Cropley v. Cooper, 19 Wall. (86 U. 
S.) 175; Ramsey v. Hanlon, 33 Fed. 426.] 

[Cited in Milhollen v. Rice. 13 W. Va. 535; 
Nagle's Appeal, 13 Pa. St 261. Cited in 
brief in Parkinson's Appeal, 32 Pa. St. 457.] 

2. The rule applies to a bequest of the pro- 
ceeds of the land to a residuary legatee, unless 
he has made an election to consider the pro- 
ceeds as land; none but the first taker .can make 
an election. 

3. Such election cannot be by any person who 
is not entitled to the whole surplus. 

4. There is no resulting trust to the heir, when 
all the bequests in the will take effect. 

5. If the proceeds of land devised to be sold, 
are given to a feme covert, who dies before 
there can be a sale, the legacy is vested, the 
richt to it devolves on her husband; and if he 
also dies before the sale, it goes to his repre- 
sentative, and not to the next of kin of the wife. 

[Cited in Collier v. Grimesey, 36 Ohio St. 23. 
Cited in brief in Earnshaw v. Daly, 1 App. 
D. C. 221.] 

This case arose on the will of Henry Har- 
rison, which is set out in Reading v. Black- 
well [Case No. 11,612]. The following case 
is agreed on by the parties. John Harrison, 
late of the county of Somerset, and state of 
New Jersey, made Ms last will and testa- 
ment, bearing date the 17th day of June, 
1815, and died on the 22d day of June, 1816, 
without revoking or altering the same, prout 
the said will, which is made a part of the 
statement of the ease. Sarah Stockton, one 
of the legatees named in said will of the 
said John Harrison deceased, was the lawful 
married wife of Job Stockton, and died after 
the said John Harrison, to wit, on the 18th 
day of October, 1818, and without issue; and 
on the 26th day of November, in the said 
year 1818, administration of the goods and 
chattels, rights and credits which were of 
the said Sarah Stockton, were granted by 
John Frelinghuysen, surrogate of the county 
of Somerset, to the said Job Stockton, her 
husband, without bond or filing an inven- 
tory. Job Stockton departed this life intes- 
tate, in the month of February, 1820, without 
having received any part of the said legacy 
bequeathed to the said Sarah Stockton; and 
on the 30th day of March, 1821, letters of ad- 
ministration de bonis non, of Sarah Stockton, 
were duly granted by the surrogate of the 
county of Somerset, to Ebenezer Stockton 
and James S. Green. It is further admitted, 
that Adela Rinehart is the lawful married- 
wife of John Rinehart, and that Adela Rine- 

1 [Reported by Hon. Henry Baldwin, Circuit 
Justice.] 



hart is the niece and one of the heirs at law 
of the said Sarah Stockton. If the court 
shall be of the opinion that the said John 
Rinehart, and Adela his wife, are entitled to 
any part of the said legacy so bequeathed to 
the said Sarah Stockton, then it is admitted 
that the said part is the one moiety of the 
said legacy, after allowance of the expenses 
of this suit, and the settlement of the estate 
of the said Sarah Stockton with the orphans' 
court of the county of Somerset. If the court 
shall be of opinion that the said John Rine- 
hart and Adela his wife, are not entitled to 
said legacy, or any part thereof, then the 
same is to be paid by the said administrators 
de bonis non of Sarah Stockton, to the ad- 
ministrators of Job Stockton, deceased, for 
the benefit of his creditors and legal repre- 
sentatives. The fund in dispute proceeds 
from sales made by the executors in the 
month of , 1830, of that part of the tes- 
tator's property which is thus disposed of in 
his will, viz.: "And after the aforesaid 
James Hamilton White shall, or in case of 
death, might have attained the age of 21 
years, then to sell the said real estate in the 
city of New York, for the best price which 
can be obtained therefor; and in case of my 
son's death, to apply the proceeds of such 
sale, and the rents and profits thereof, in 
payment of the legacies aforesaid, and to 
carry the surplus, if any, to the residuary 
part of my estate." The death of the testa- 
tor's son is agreed. Should the court desire 
any further addition of facts, with a view 
to the justice of the cause, such facts shall 
be added, and the case argued upon its mer- 
its, with no regard to form, further than is 
necessary in the court's opinion. 

C. J. Ingersoll, for complainant 

It is admitted that Sarah Stockton took a 
vested interest in the New York estate, but 
she took it as land, being capable of taking 
it in no other way, as she died before the 
trustees had any power to sell it, and while 
it was held as land, according to the express 
directions of the will appropriating the rents 
to specific purposes. Until March, 1830, 
when James H. White would become of age, 
the testator had stamped the estate with the 
character of land, which it must retain till 
the power to convert it into money arose. In 
such a case, the equitable fiction, that land 
directed to be converted into money, is con- 
sidered as actually so converted, does not ap- 
ply. As was expressed by the court in Read- 
ing v. Blackwell [supra], the rule applies to 
cases where it is for the benefit of those for 
whom the conversion is to be made, and to 
answer the purposes of the will; but if they 
are all satisfied, and there is a residue not 
required for any object expressed in the 
will, and no person pointed out who can 
take, it shall go to the heir. Dailey v. James, 
8 Wheat [21 U. S.] 531; semb., Smith v. 
Folwell, 1 Bin. 558. The question must turn 
on the intention of the testator: If we sup- 
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pose Mm to have contemplated the event 
which has happened, he could not have in- 
tended the bequest for the benefit of a stran- 
ger, and would have guarded against its go- 
ing to the administrator of the husband, for 
the benefit of his relatives, to the exclusion 
of those of himself and niece. Judicial con- 
struction of the English statutes of distribu- 
tion, and its adoption in this state, may 
make the husband next of kin to his wife; 
but it cannot be pretended that such con- 
struction was in the mind of the testator, or 
that it is consistent with reason or justice. 
The court will construe this will according to 
the directions and intention of the testator. 
This is the basis of the rule for considering 
lands as money, in cases like [Graig v. Leslie] 
3 Wheat [16 U. SJ 577, and 2 Penning. [3 N. 
J. Law] 754. As laid down in those cases, 
the rule is conceded, because there was a 
possibility of taking in possession, but in 
this case there was an express .direction that 
no sale should be made till 1830. Had this 
been the case of a deed to the trustees, to 
hold the land for fifteen years, and then sell, 
the interest of Mrs. Stockton would, on her 
death within the fifteen years, have gone to 
her heirs as land. Equity would consider it 
otherwise, only for the objects and purposes 
of the will (1 Brown, Oh. 497; [Craig v. Les- 
lie] 3 "Wheat [16 U. S.] 583), the rule being 
one of intention, and for the benefit of the 
heir. To hold this estate to be money, dur- 
ing the time when it is not to be sold, is to 
injure the heir and give a character to the 
estate directly the reverse of that stamped 
upon it by the testator. From the time of 
Roper v. Eadcliffe, 9 Mod. 170, it has been 
settled, that the land devised to be sold, is 
money to pay specific legatees; it is other- 
wise as to the heir or residuary legatee. 
Cruse v. Barley, 3 P. Wms. 20; • Attorney 
General v. Lord Weymouth, Amb. 20; Walk- 
er v. Denne, 2 Ves. Jr. 170; Emblyn v. Free- 
man, Prec. Ch. 541; 1 Brown, Ch. 503. The 
intention of the testator must be, to make 
the conversion out and out, to all intents and 
purposes, or the part which is not effectually 
disposed of will result to the heir. 3 P. 
Wms. 22, note; 1 Bop. Leg. 351. So where 
there is a surplus, after answering the par- 
ticular purposes of the will, and there is a 
general bequest of the personal estate, the 
proceeds of land go as land. Bop. Leg. 352, 
355. This is the case now before the court. 
Blending the real and personal estate will 
not make land money, if done for special 
purposes, unless such is the clear intent 1 
Bop. Leg. 356. Nor will such intent be pre- 
sumed but for , the. purposes expressed. 1 
Bop. Leg. 360, and cases cited. When such 
purposes fail, the disappointed fund goes to 
the heir. Bop. Leg. 363, 367; 10 Ves. 500. 
So of a lapsed legacy to be paid out of realty. 
Bop. Leg. 362. 

In this case, the share of Mrs. Stockton 
was realty at her death, and as such, passed 
to the complainants as her heir, before it 



could become personalty consistently with 
the will, which impressed it with the char- 
acter of "land when the right of the heir at- 
tached. It could not come to the legatees 
as money, till 1830, and then the testator 
gave it to the specific legatees with the evi- 
dent intention that it should not go out of 
the family. This was not a case where Mrs. 
Stockton could make an election before 1S30, 
because she died before the land could be 
converted,' which is conclusive to show that 
it was not and could not be money. She 
might have elected after 1830 by the aid of 
a court of equity. 1 Bop. Leg. 372. There 
was no mode by which the residuary legacy 
could have been recovered before 1830; it 
could by no possibility be reduced into pos- 
session by the husband after her death, and 
no right passed to him, as the interest she 
held was in the land. In Beading v. Black- 
well [Case No. 11,612], the contest was be- 
tween the specific and residuary legatees, 
both claiming under the will; here it is be- 
tween the heir of the legatee and a stranger, 
who claims out of the will, as to whom there 
was no vested interest in the fund, because 
there was a physical impossibility that ■ it 
could be money at her death, and he could 
have no pretence to it as land. Whatever 
therefore may be the law as to the husband's 
right to his wife's property, in possession or 
action, he could have none in this .legacy, be- 
cause it could not have been reduced into 
possession in her or his lifetime. It was no 
debt or right which either could have assign- 
ed, or which creditors could take. 

Mr. Green and Mr. Wall, for respondent 

In Beading v. Blackwell [Case No. 11,612], 
this will was held to give a vested interest 
to the residuary legatees; and that the fund 
was to be taken as money, on the authority 
of Craig v. Leslie [3 Wheat (16 U. S.) 563]. 
As Mrs. Stockton died intestate, her legacy 
must go according to the statute of distribu- 
tions, and its construction in England and 
this state, which has adopted the statute of 
22, 23, & 29 Car. II. (Rev. Code 179, § 15). This 
legacy was the personal property of the wife, 
on which the husband had a right to admin- 
ister (4 Coke, 51; Co. Litt. 351a, note 304); 
to recover and to receive to his own use with- 
out accountability; or he might sue for it 
in her lifetime, as soon as it became payable, 
by the terms of the wili, the postponement 
of which does not affect his right in the leg- 
acy (Toll. Ex'rs, 224, 225). If he dies with- 
out administering, it goes to his representa- 
tives, and not her next of kin; and an ad- 
ministrator on her estate is trustee for the 
husband, whether it is in possession oraction; 
he or his representatives take it absolutely 
(1 P. Wms. 378, 381; 1 Atk. 45S; 3 Atk. 526; 
1 Wils. 168; 6 Johns. 112, 117; 5 Johns. Ch. 
206; 7 Johns. Ch. 244; 2 Conn. 564); he be- 
ing considered the next friend and nearest 
relation. He administers in jure mariti, and 
holds by the construction of the statute as 
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next and nearest relation within its equity. 
2 Vern. 302; 1 Ves. Sr. 15; 11 Vin. Abr.-8S, 
pi. 25, 26; 2 Eq. Cas. Abr. 423, pi. 7; Toll. 
Ex'rs, 83, 84. In New Jersey lie adminis- 
ters on her estate without giving a bond. 
Rev. Code 177, § 11. And in the case of Fair- 
ly v. Kline, 2 Penning. 758 [3 N. J. Law] the 
supreme court held that the husband was 
entitled to the proceeds of land sold in which 
his wife had a vested interest, though she 
died before the land was or could be sold, 
which decision has never been questioned in 
this state, and is conclusive on this point. 

The rule of courts of equity in relation to 
land directed to be sold, is to effectuate the 
intention of the testator, whieh is manifest in 
this case; he* disposes of the whole estate as 
money, no part is in any contingency to go as 
land, the legatees are put on the same foot- 
ing, they all take vested interests, which can, 
in no event provided for, lapse, or fall into 
the residuum of the estate. He makes the com- 
plainant's wife a legatee, which denotes the 
extent of the provision intended for her; the 
legacies are not carried on beyond the first 
takers, in whom they vest absolutely in in- 
terest and in possession, immediately on the 
sale; leaving the legacies transmissible, ac- 
cording to the course of the law, to the repre- 
sentatives of the legatees, in the same man- 
ner as if they had died in possession. There 
are qualifications of the rule, but the com- 
plainants come within none of them; the 
cases referred to are of lapsed legacies, which 
result to the heir on the principle that his 
right shall not be affected, unless there is a 
plain intent expressed in the will to do it. 
They can have no application here, because 
complainant claims, not as heir of the tes- 
tator, but of Sarah Stockton, and as her next 
of kin. Both parties claim under her, each 
claiming the interest which was vested in her; 
neither can recover if it was contingent, and 
lapsed by her death before the maturity of 
James H. White. As this contingency ap- 
plied only to the time of paying the legacy, 
for the benefit of the estate, without any ref- 
erence to the character or condition of the 
legatees, nothing could intervene to prevent 
the legacies from vesting in possession. This 
brings the ease within the universal rule laid 
down in [Craig v. Leslie] 3 Wheat. [16 U. S.] 
577, 578, that land directed to be sold is, in 
equity, money from the death of the testator, 
whether sold or not. The same rule has been 
adopted in this state, where a life estate was 
given in the land, and the distributee died 
before the tenant for life, and before the land 
could be sold; it was held that the land was 
money, and passed as such. 2 Pen. & W. 
754. This case is the stronger, as the dis- 
tribution was unequal and arbitrary, wholly 
inconsistent with the intention of dividing it 
as land, among tenants in common. The in- 
heritance was destroyed for the purpose of 
iTeatitiK a residuary fund, composed of the 
proceeds of the sales,' together with the rents 
and profits pre\ icusly accrued. This fund, 



with all the residue of his estate, of whatever 
kind, is given to the residuary legatees, and 
so far from intending any thing to his heir 
as land, he makes a contingent provision for 
him out of the fund to be raised by the sale. 
The testator also directs the whole real es- 
tate to be sold, and the proceeds to be applied 
to the execution of his will, which stamps it 
with the character of personalty. Mrs. Stock- 
ton had no right of election, or if she had, did 
not exercise it; thus leaving her right to de- 
scend according to the directions of the will, 
and with all legal consequences. 3 Wheat. 
[16 U. S-] 582, 5S3 [supra]; 2 Ves. Sr. 174, 
176; 2 Atk. 373; 3 Ves. 49; 13 Ves. 338; 7 
Ves. 280; 19 Ves. 111. It is immaterial 
whether the land is sold or not; it is money 
though a devisee is living on it. 3 Ves. 49. 
It must be considered as sold, the money paid 
over, and the fund is liable to the legacy duty. 
1 Brown, Ch. 503; 1 Price, 426. No case sup- 
ports the position, that where the land cannot 
be sold on account of some particular estate 
having been devised, or other event, it cannot 
be considered as money until there could be a 
sale. The court always looks to the final ob- 
ject to be effected, if that requires an ultimate 
conversion into money, and the fund is made 
distributable, as the proceeds of the land, it 
has never been considered as land. Here the 
testator has directed a conversion out and out, 
of his whole real estate, and his entire dis- 
position of the proceeds must be defeated, if 
such conversion is not deemed to have been 
made from the time of his death. 

BALDWIN, Circuit Justice. This case turns 
on the question, whether the two legacies, one 
specific and the other residuary, bequeathed 
to Mrs. Stockton by the will of Mr. Harrison, 
are now payable to the representatives of her 
husband, or her heirs and next of kin. In 
the case of Reading v. Blackwell [Case No. 
11,612], decided at the last April term of the 
circuit court for the Eastern district of Penn- 
sylvania, it was held, that all the legacies 
vested at the death of the testator, and did 
not lapse by the death of airy of them, before 
the time of distribution and payment. It is 
not the interest of either party to question 
this construction of the will, as they both 
claim in virtue of a right vested in her, which, 
by her death, has devolved on one of them; 
the representatives of Mr. Stockton can claim 
in no other way, nor can the complainant 
claim in the right of his wife by substitution. 
This could only be done if the bequest to 
Mrs. Stockton had failed of taking effect, and 
the words of the will had shown, or justified 
the inference, that the testator had in such 
event, intended to substitute the heir, or next 
of kin of Mrs. Stockton. 1 Rop. Leg. 337- 
339, and cases cited. We can perceive no 
such intention in any way manifested in this 
will, and feel bound to give it the same con- 
struction between the parties to the present 
suit, as was given in Reading v. Blackwell 
[supra]. 
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Considering the interest of Mrs. Stockton 
as vested, and transmissible to her legal rep- 
resentatives, the next question is whether it 
was land or money at the time of her death. 
The directions of the will are very positive, 
to sell the whole of his real estate, and to 
make the proceeds a personal fund for the 
purposes of his will; it creates no trust in 
favour of any person as devisee of real estate, 
the profits arising before a sale are specifically 
appropriated to the payment of debts, lega- 
cies, and an annuity to his son. When sold, 
the proceeds are to be carried to the residu- 
ary fund, after paying the special legacies, 
which fund is "appropriated as a surplus of 
the proceeds of the real estate, one half to his 
son, if he was alive and returned home before 
the period appointed for the sale; the other 
half to be divided among the nine residuary 
legatees, in proportion to their specific lega- 
cies. The time of the sale is fixed, the di- 
rection to sell is absolute, the only contin- 
gency on which it depends is as to time; so 
that no event can occur or intervene to pre- 
vent the distribution of the proceeds among 
the residuary legatees, as tenants in common. 
This disposition requires the application of 
the whole estate in a manner so utterly incon- 
sistent with a division of real property, as 
leaves no doubt of the testator's intention to 
make an "out and out" conversion of his real 
estate into personalty, for-the purpose of dis- 
tribution, in the very special manner directed. 
No contingency is provided for in the will, 
which refers to a reconversion of this residu- 
ary fund into land, for the benefit of any per- 
son named in the will, or the heir of any 
legatee, or of the testator; the contrary intent 
is most manifest. As there are no words of 
limitation to the devise of this fund, it would 
pass only a life estate to the distributees as 
real estate; whereas as money they take it 
absolutely, and take it in the character which 
the testator has impressed upon it, by dispos- 
ing of it as "a residuary fund;" "the proceeds 
of the sale of the land," "the surplus;" the 
sums directed to be taken from it, he calls 
"legacies," and the distributees "legatees," 
without one word which would be applicable 
to it as real estate. These provisions of the 
will bring this case within the well settled 
principles of courts of equity, which are very 
correctly laid down by Mr. Roper, in his very 
valuable work, from the adjudged cases re- 
ferred to in 1 Rop. Leg. 341, 352, 356, 358, 
364, 365, 369, 372, 373. These cases fully es- 
tablish the rule, that land directed to be con- 
verted into money, is in equity to be con- 
sidered as money, for all the purposes of the 
will. [Craig v. Leslie] 3 Wheat. [16 "0. S.] 
564, 577. 

The counsel for the complainants consider 
this case as an exception to the rule, because 
the testator has postponed the sale of the 
New York estate to the maturity of James H. 
White, an event which could not happen till 
March, 1830; that therefore Mrs. Stockton 
having died before there could be any actual 
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conversion of land into money, had a vested 
interest only in the land, which passed on her 
death to her heir, and not to her personal or 
legal representatives. This construction, it 
is said, would meet at the purposes of the will, 
so far as they related to her, or the interest 
devised to her. But these purposes must be 
ascertained by looking at what the permanent 
and final objects to be effected were; if these 
require an out ana out conversion of the es- 
tate into money, the court must overlook such 
as are temporary, which do not require, or 
even forbid, such conversion for a specified 
time. This discrimination is most carefully 
made by the testator, by directing a special 
application of the rents accruing till the peri- 
od of sale arrives, and then making a final 
and absolute appropriation of the proceeds, 
as a fund to be created by the sale, which be- 
came indispensable to its distribution, in the 
manner directed. This can only be done by 
considering the New York estate as money, 
for all the purposes of final distribution, so 
as to give Mrs. Stockton a right to her pro- 
portion of the ninth part of the residuary 
fund, vested in interest, but the payment post- 
poned till the sale, and transmissible as per- 
sonal property. Had she lived she must have 
received it as such, and whoever is entitled to 
it, must take it as she would have done. Her 
death before the time of payment, during the 
continuance of a life estate, or other tempo- 
rary disposition of the land, will have no effect 
on its character; it will be considered as 
money from the death of the testator, when 
the direction for a sale is absolute, and the 
proceeds disposed of as money. 1 Rop. Leg. 
369; Smith v. Claxton, 4 Madd. 484; Fletcher 
v. Ashburner [1 Brown, Ch. 497]. It is deem- 
ed unnecessary to review the decisions of the 
English courts of equity on this subject, as 
the supreme court of the United States have 
examined it fully, and settled the law in the 
case of Craig v. Leslie, 3 Wheat. [16 U. SJ 
564, 577. Land was devised to trustees to sell, 
and pay the proceeds to the testator's brother, 
residing in Scotland; the land lay in Virginia, 
where an alien could not hold real estate by 
devise, but could take and hold personal prop- 
erty. The trustees refused to sell; but on a 
bill filed by the brother it was held, that it 
was a bequest of money; the court ordered a 
sale, and the proceeds to be paid to him, 
affirming the rule universally to be, "That 
land directed to be sold and turned into mon- 
ey, and money directed to be employed in the 
purchase of land, are to be considered as that 
species of property into which they are direct- 
ed to be converted, and this in whatever 
manner the direction is given. The principle 
on which the doctrine is founded, regarding 
substance and not the forms, considers the 
thing directed to be done as done, where noth- 
ing has intervened to prevent it." To this 
rule there are qualifications. Where the per- 
son for whose use the land is to be sold elects 
to hold it, he may do so, but he must make 
the election in fact, and in his lifetime; the 



RINGGOLD (Case No. 11,841) 

right to make the election does not change 
the character of the property, which passes 
to the persons entitled, in the same manner 
as if the conversion had been made in the 
lifetime of the first cestui que trust So 
where all the purposes of the conversion are 
effected, or some of the devises cannot take 
effect, there is a resulting trust for the heir 
at law, "as the old use not disposed of." So 
where the residuary legatee is, the cestui que' 
trust of the whole beneficial interest in the 
money to arise from the sale of the land, he 
has the same right of election, and resulting 
trust. [Craig v. Leslie] 3 Wheat. [16 TJ. S.] 
577, 5S5. But none of these qualifications a£- 
ply to the present ease. Sarah Stockton did 
not make the election, the purposes of the will 
require the application of the whole fund, 
every bequest has taken effect, there is no use 
not disposed of, and she was not the cestui 
que trust of the whole beneficial interest, but 
only of her proportionate* ninth part. The 
counsel for the complainant have considered, 
that the rule laid down in the third proposi- 
tion in Roper v. Eadeliffe, 9 Mod. 170, 171. 
"that in respect to the residuary legatee, such 
a devise shall be deemed as land, in equity, 
though in respect to the creditors and specific 
legatees, it is deemed as money," is to be 
taken as a settled principle. But it is ex- 
pressly overruled in Craig v. Leslie, unless 
the residuary legatee has made an election in 
his lifetime. 3 Wheat. [16 U. S.] 585, 586. 

The same principles have been affirmed by 
the supreme court of this state in Fairly v. 
Kline, 2 Penning. 754 [3 N. J. Law]. In that 
case the testator devised his homestead to his 
wife for life, or widowhood; on her death 
or marriage he directed his son to sell it, and 
divide the money arising from the sale among 
his eight children, whom he named, among 
whom was the wife of the plaintiff. The tes- 
tator died in 1785, leaving his widow and 
eight children alive, the plaintiffs wife died 
in 1792, leaving five children and her hus- 
band, who administered on her estate, the 
land was sold by consent of all parties in 
1797, the widow died in 1801. It was held 
that the plaintiff's wife took a vested interest 
in the fund, as personal property, which pas- 
ed to her representatives. 

We feel bound- by the authority" of these 
cases, the first was decided by a court by 
whom our decisions may be revised, the other 
by a court whose decisions settle the rules of 
real property in this state, which must be re- 
spected as the local law governing the case. 
[Jackson v. Chew] 12 Wheat. [25 U. S.] 161, 
162. The interest of Mrs. Stockton must 
therefore be considered as personal property, 
the only remaining question is, whether on 
her death, it passed to her husband, or next 
of kin. By the common and statute law of 
England, the husband who survives his wife, 
becomes entitled to administer on her estate, 
and to take to himself all her personal prop- 
erty in action as well as possession. If he 
dies before he has administered, or before he 



[20 Fed. Gas. page 810] 

has completed the administration of her es- 
tate, and the next of kin to the wife adminis- 
ters, they are trustees for his representatives. 
7 Johns. Ch. 244, and cases cited. Whether 
he succeeds to her property jure mariti, or as 
her next of kin, is not material. He is next 
of kin by relation of marriage, and takes in 
consequence of being her husband, and by 
reason of that relation. 7 Johns. Ch. 246, 247. 
Such is the rule under the English statutes of 
distribution, which have been adopted in this 
state. Rev. Laws, 174, 179. This rule was 
followed in Fairly v. Kline [2 Penning. 754J, 
where the money was adjudged to be payable 
to the husband in his own right. The only 
difference between that case and this is, the 
death of the husband; but as all his rights 
devolve on his personal representative, that 
circumstance has no effect upon the case. 

The bill of the complainant must be dis- 
missed. 
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Ex parte RINGGOLD. 

[3 Craneh, C. C. 86.~] i 

Circuit Court, District of Columbia. April 
Term, 1827. 

Marshal— District of Columbia— Powers — Or- 
phans' Court — By "What Laws Governed. 

1. The orphans' court for the eounty of Alex- 
andria has no authority to order the marshal of 
the' District of Columbia to administer the es- 
tate of any deceased person; nor is the marshal 
bound to obey any such order. 

2. He is not a county or corporation officer. 

3. He has the powers of a sheriff in executing 
the laws of the "United States, but is not bound 
to perform all the duties of a sheriff under the 
state laws. 

4. The powers and duties of the judge of the 
orphans' court for Alexandria county are limit- 
ed by the laws of Maryland, as they existed on 
the 27th of February, 1801, not by the laws of 
Virginia. 

This was an appeal from the orphans' court 
for the county of Alexandria [in the matter 
of Tench Ringgold, marshal of the District 
of Columbia]. The following is the whole 
of the record which came up from that 
court: — 

"Orphans' Court, Alexandria, June Term, 
1825. Ordered that the marshal of the Dis- 
trict of Columbia do take into his posses- 
sion the whole estite of Robert Young, de- 
ceased, and make sale of so much thereof by 
public auction as the payment of debts shall 
make necessary; or as shall be perishable; 
or be directed by his last will and testament, 



i [Reported by Hon. William Craneh, Chief 
Judge.] 
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if any there be, to be sold; and he Is fur- 
ther ordered to sue, if necessary, for the re- 
covery of debts due to the said estate, or 
of goods and chattels; and to make a true 
and perfect inventory of the whole of said 
estate, and an account of sales thereof; and 
to return the same together with the bonds 
taken by him from purchasers, to this court 
A copy. Teste: A. Moore, Reg. "Wills." 

"At a session of the orphans' court for the 
county of Alexandria, in the District of Co- 
lumbia, the 7th day of December, 1825, the 
marshal of the District of Columbia appealed 
from the above order of the court, .to the 
circuit court of the District of Columbia 
for the county of Alexandria. A. Moore, 
Eeg. Wills." 

CRANCH, Chief Judge, delivered the opin- 
ion of the court. 

This order is supposed to have been made 
under the act of Virginia, December 13, 1792, 
§ 61, p. 167, which provides that if all the 
executors shall refuse, &c, or, in case of an 
intestate estate, if no person will apply for 
administration, "it shall be lawful for the 
general court, or other court having jurisdic- 
tion of such probate or administration, after 
the expiration of three months from the 
death of the testator or intestate, to order 
the sheriff or other officer of the county or 
corporation to take the estate into his pos-' 
session and make sale of so much thereof, 
at public auction, as the payment of debts 
shall make necessary; or as shall be perish- 
able, or be directed by will, to be sold; and 
all sales and conveyances bona fide made by 
the sheriff or his deputies, or other officer, in 
consequence of such order, shall be as ef- 
fectual to the purchasers as if they had been 
made by the testator in his lifetime. The 
estate shall be sold upon such credit as the 
court shall direct, and upon public notice 
previously given; the purchasers giving bond 
and good security for payment according to 
the limited time of credit." He is also au- 
thorized to sue for debts or property due to 
the deceased, and required to return to the 
court an inventory and account of sales, and 
the bonds taken from purchasers, &c. 

Without inquiring whether the marshal is 
bound to obey the order of the orphans' 
court, if made in a case within the terms 
of the act of Virginia, it may be observed 
that it does not appear in the record that 
Robert Young died in the county of Alexan- 
dria, or left any estate therein; nor whether 
he died itestate or intestate; nor, if testate, 
that all the executors refused to act or to give 
bond; nor if intestate, that no person had 
applied for administration; nor that three 
months had expired since the death of Mr. 
Young; all which facts ought to have been 
ascertained before the order could be regu- 
larly made. We think, therefore, that the 
sentence of the orphans' court might be re- 
versed upon that ground. But as it is un- 
derstood that the parties concerned wish to 
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obtain the opinion of the court upon the 
question whether the marshal is bound to 
obey such an order in any case which can be 
made under the act of Virginia, we are will- 
ing to consider that question. 

The first objection to the order, is, that the 
marshal is not a county or corporation offi- 
cer, but the officer of the whole district; and 
the orphans' court could only make the order 
to some officer of the county or corporation. 
This seems to us to be a valid objection. 
It is not a duty devolved upon the sheriff of 
any county, as such. He is only designated 
as one of the officers whom the court may, 
under the act of Virginia, order to make the 
sale; but the court may appoint any other 
officer of the county, or even of the corpo- 
ration. It is said .that the marshal is bound 
to perform, in the respective counties of this 
district, all the duties which the sheriffs in 
Virginia and Maryland, respectively, were 
bound to perform in their respective counties 
on the 27th of February, 1801; when the ju- 
risdiction of those states ceased over this 
district; and that the laws of Virginia, then 
in force in the county of Fairfax, continued 
to be in force in the county of Alexandria. 
It is said also that there are certain fees, 
given to the sheriff in Virginia, which the 
marshal has claimed here, and which he can 
only claim by identifying himself with the 
sheriff;, and that he has been in the habit 
of performing certain duties which he could 
not perform, nor be compelled to perform un- 
less by a similar identification. That by the 
first section of the act of congress of March 
3, 1801 (2 Stat. 115), officers "for whom no 
special provision is made" by that act, or the 
act of February 27, 1801 (2 Stat. 103), "shall 
receive the same fees and emoluments as 
they have respectively received under the 
jurisdiction of the respective states;" and it 
is intimated that the marshal, under that 
clause of the act, charges, for summoning a 
coroner's jury, by order of the coroner, the 
same fee as the sheriff of Virginia does. But 
that clause of the act does not affect the 
marshal because he is an officer "for whom 
special provision is made" by the act of Feb- 
ruary 27, 1801, § 9 (2 Stat 103). By the Vir- 
ginia law of November 29, 1792 (Rev. Code, 
§ 6, p. 125), the coroner is to "issue his pre- 
cept to the sheriff, sergeant of a corporation, 
or constable of the county or corporation, 
directing him to summon at least twelve free- 
holders," &c. 

If the marshal has executed such precepts, 
it does not follow that he was bound to do 
so, nor that he could lawfully demand fees 
for executing them. By the act of congress 
of March 3, 1807 (2 Stat. 430), the marshal 
is entitled to receive "for such services" in 
Alexandria county, "as are not enumerated 
in that, or some other act of congress, the 
like fees as by the laws of Virginia, prior to 
the first Monday in December, 1800, were 
allowed to a sheriff of a county for like serv- 
. ices." By this act, he receives his fees, not 
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because he is identified with the sheriff of 
Virginia, but because the act gives him, as 
marshal, the like fees as a sheriff in Vir- 
ginia would have received for like services. 
There is no act of congress which declares 
that he shall perform all the duties required 
of a sheriff under the laws of Virginia. 

It is said also that the marshal executes 
the process of the orphans' court, and char- 
ges the fees allowed, by the laws of the 
states, to the sheriffs. These fees he is en- 
titled to receive under the act of March 3, 
1801 (2 Stat. 115), or the act of February 27, 
1801 {2 Stat. 103). By the judiciary act of 
September 24, 1789, § 27 (1 Stat. 73), it is the 
duty of the marshal "to execute, throughout 
the district, all lawful precepts, directed to 
him, and issued under the authority of the 
United States." Whatever process he exe- 
cutes, or whatever fees he receives, he exe- 
cutes and receives as marshal, and under the 
authority of the United States. By the sev- 
enth section of the act of congress of Febru- 
ary 27, 1801 [2 Stat 106], "concerning the 
District of Columbia," it is enacted that there 
shall be a marshal for the said district, who 
shall have the custody of the jails of the said 
counties, and be accountable for the safe- 
keeping of all prisoners legally committed 
therein; and he shall be appointed for the 
same term, shall take the same oath, give a 
bond with sureties in the same manner, shall 
have, generally, within the said District, the 
same powers, and perform the same duties, 
as is by law directed and provided in the case 
of marshals of the United States. And by 
the ninth section of the same act, he was 
entitled to receive, for his services, .the same 
tees which were by law allowed to the mar- 
shal of the district of Maryland. 

By the twenty-seventh section of the ju- 
diciary act of September 24, 1789 [1 Stat. 
87], the duties of a marshal are thus de- 
scribed:— "Whose duty it shall be to attend 
the district and circuit courts, when sitting 
therein, and also the supreme court in the 
district in which that court shall sit; and to 
execute throughout the " district, all lawful 
precepts directed to him, and issued under 
the authority of the United States; and he 
shall have power to command all necessary 
assistance in the execution of his duty; and 
to appoint, as there shall be occasion, one or 
more deputies," &c, "and shall take the fol- 
lowing oath of office: 'I A. B. do solemnly 
swear, or affirm, that I will faithfully exe- 
cute all lawful precepts directed to the mar- 
shal of the district of under the au- 
thority of the United States, and true re- 
turns make; and in all things well and truly, 
and without malice or partiality perform the 
duties of the office of marshal of the district 

of during my continuance in said office, 

and take only my lawful fees, so help me 
God." By the twenty-eighth section of the 
same act he has power, notwithstanding his 
removal from office, to execute all precepts 
then in his hands; and is bound to deliver 



over all prisoners to his successor. By the 
third section of the act of congress of Feb- 
ruary 2S, 1799 (1 Stat 624), his fees for cer- 
tain services are regulated; and "for all 
other sevices not herein enumerated he is 
to receive such fees or compensation as are 
allowed in the supreme court of the state 
where the services shall be rendered." By 
the fourth section of the act of May 8, 1792 
(1 Stat. 277), he is to have the custody of ves- 
sels and goods seized by officers of the reve- 
nue; to pay the contingent expenses of holding 
courts, and of criminal prosecutions; and by 
the seventh section he is liable to fine and 
imprisonment for taking unlawful fees. By 
the act of February 28, 1795, seventh and 
eighth sections (1 Stat. 425), he is to collect the 
fines imposed by certain militia courts-martial; 
and by the ninth section, it is enacted, "That 
the marshals of the several districts and their 
deputies shall have the same powers, in ex- 
ecuting the laws of the United States, as sher- 
iffs and their deputies in the several states 
have, by law, in executing the laws of the 
respective states." By the eighth section of 
the act of March 2, 1793 (1 Stat. 333), he is 
to cause appraisement to be made of goods 
taken in execution, if such appraisement be 
required by the state laws. 

By the act of February 27, 1801 (2 Stat. 103), 
the laws of Virginia, as they then existed, 
were continued in force in the county of Al- 
exandria. Among these is the act of Virginia 
before recited, which autho iz s any court, hav- 
ing jurisdiction of probate and administration, 
to order a county officer to sell the estate of 
deceased persons in certain cases. If we 
should admit, that, by that act, the duty de- 
volved on the sheriff of a county, as sheriff, 
yet we can find no law that imposes it on the 
marshal of a district including two counties. 
But it does not devolve on the sheriff as such. 
He is only designated as one of the county 
officers upon whom the court may impose the 
duty. But by the twelfth section of the act 
of February 27, 1801 (1 Stat. 103), the powers 
and duties of the judge of the orphans' court 
for the county of Alexandria, are limited by 
the laws of Maryland; not by the laws of 
Virginia. No such power to compel the sheriff 
to administer, is given by the laws of Mary- 
land. If the marshal be not identified with 
the sheriff, it is said, he may take bond, from 
persons in his custody, for matters relating to 
his office, otherwise payable, than to himself 
as marshal, and for the appearance of the 
prisoner, and that such bond will not be void 
under the statute of 23 Hen. VI. c. 9. This 
may be so, and if there be no law that pre- 
vents other marshals from taking such bonds, 
we conclude that it is so. His powers and 
duties are limited by the general laws of the 
United States, respecting the powers and du- 
ties of marshals, unless enlarged by particular 
acts of congress. If other marshals may take 
such bonds we see no law to prevent him from 
taking them. It is also said that if the mar- 
shal be not identified with the sheriff, he may 
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take more than legal fees, contrary to the Vir- 
ginia act of November 23, 1791 (section 18). He 
cannot impress guards for the jail, under the 
twenty-third section of the same act. He can- 
not claim a summary remedy against his dep- 
uty, under the twenty-fifth section of the same 
act He is not liable to tile penalty prescrib- 
ed by the eleventh section of the Virginia act 
of December 10, 1793, for not indorsing upon 
an execution the time of receiving it." He is 
not bound by the laws respecting the manner 
of executing process, and writs of execution, 
and the taking of forthcoming bonds, &e. But 
however these matters may be, we are satis- 
fied that the judge of the orphans' court in 
Alexandria, has no power under the law of 
Virginia, to compel any person to administer 
upon an estate contrary to his will; and if 
he had, he cannot compel the marshal of this 
district to do it. We think, therefore, that 
the sentence of the orphans' court must be re- 
versed. 
Sentence reversed. 
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Mr. Wallach, in reply, cited Wood v. May 
[Case No. 17,956], in this court at the last 
term. 

THE COURT (THRUSTON, Circuit Judge, 
doubting,) said, that as this matter, if plead- 
ed to this action, would not be a bar, it may 
be given in evidence, in mitigation of dam- 
ages, in this case, although it would have 
been a bar to the avowry, if it had been 
pleaded in the action of replevin. 

Mr. Key, for plaintiff, then offered evi- 
dence to prove that the deed, under which 
Hardin, the plaintiff in replevin, claimed ti- 
tle to the goods, was fraudulent and void, 
and that one Richard T. Queen, held the 
property in trust for Charles J. Queen, as 
whose goods the marshal had seized them in 
execution, . at the suit of Robert Boone. 
Deady v. Harrison, 1 Starkie, 60. 

THE COURT (nem. con.) permitted the ev- 
idence to be given. 

Verdict for plaintiff §352.37 with interest 
from 28th December, 1824. 



Case No. 11,843. 

RINGGOLD v. BACON. 

[3 Cranch, C. C. 257.] * 

Circuit Court, District of Columbia. Dec. 
Term, 1827. 

Replevin —Title to Fropeutt — Mitigation op 
Damages— Fraudulent Deed— Evidence. 

In an action upon' a replevin-bond, it is com- 
petent for the defendant, in mitigation of dam- 
ages, to show title to the property in the plain- 
tiff in replevin, and the plaintiff may rebut such 
evidence, by showing that the deed, under which 
the plaintiff in replevin claimed title, was fraud- 
ulent and void. 

Action of debt [by Tench Ringgold, for the 
use of Robert Boone, against Samuel Bacon] 
upon a replevin-bond, given by one Hardin, 
who replevied the goods which had been 
seized by the present plaintiff, Tench Ring- 
gold, marshal of the District of Columbia, 
upon a fieri facias at the suit of Robert 
Boone, against one Charles J. Queen. The 
defendant, Samuel Bacon, was one of Har- 
din's sureties in the replevin-bond. The 
breach assigned was, that Hardin, the plain- 
tiff in replevin, did not prosecute his writ 
with effect, having been non-prossed upon a 
rule to declare. 

Upon the trial of this action upon the re- 
plevin-bond, Mr. Wallach and Mr. Jones, for 
defendant, in mitigation of damages, offered 
evidence that Hardin, the plaintiff in re- 
plevin, was the owner of the goods replev- 
ied; and cited McDaniel v. Fish [Case No. 
8,744], in this court, at December term, 1818. 
R. P. Dunlop, contra, cited Pye v. Wood, 
3 Har. & J. 504: that, in debt on a replevin- 
bond, the defendant cannot give in evidence, 
In mitigation of damages, the worthlessness 

of the property replevied. 

i [Reported by Hon. William Cranch, Chief 
Judge.] 



RINGGOLD (BLAGROVE v.). See Case No. 
1,480. 

RINGGOLD (BURFORD v.). See Case No. 
2,152. 



Case No. 11,843. 

RINGGOLD v. CROCKER. 

[1 Abb. Adm. 344.] * 

District Court, S. D. New York. Nov., 1848. 

Seamen— Right to be Cured— Injury in Serv 

ice of the Ship— Wrongful Violence of 

Officer. 

1. A seaman is entitled to he cured at the ex- 
pense of the ship, of sickness, hurts, wounds, 
&c, incurred in the service of the ship. 

[Cited in The Ben Flint, Case No. 1,299.] 

2. The phrase "service of. the ship" is not 
confined in meaning to acts done for the benefit 
of the ship, or in the actual performance of the 
iseaman's duty. 

3. A sailor must, in judgment of law, be 
deemed in the service of the ship while under 
the power and authority .of its officers; and he 
is entitled to be cured at the expense of the ship 
of any injury received by him in executing an 
improper order, or inflicted upon him directly 
by the wrongful violence of an ofticer of the 
ship in the exercise of his authority as officer 
to punish him. 

This was a libel in personam, by Washing- 
ton Ringgold, against Ebenezer B. Crocker 
and others, owners of a ship, to recover sea- 
men's wages. The libellant shipped for a 
voyage from New, York to the East Indies, 
and back to New York, on board the ship, 
at ?17 per month wages. The voyage cover- 
ed a period of fourteen months. This action 
was brought to recover the wages earned on 
the voyage, including the expenses of his 
cure on shore. It appeared that while the 
vessel was in port at Manilla, the libellant 
went on shore one afternoon, and stayed 



i [Reported by Abbott Bros.] 
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over night. As he came alongside the ves- 
sel the next morning, the mate asked him 
why he went ashore without leave. The li- 
bellant replied that he went because he 
wanted to. As the libellant came up the side 
of the vessel, the mate struck him three 
blows on the head with an iron belaying-pin, 
by which libellant was much hurt. He went 
on shore and complained to the master, who 
was then boarding on shore, and who there- 
upon placed him at a house on shore, and 
directed a physician to attend him. Twenty- 
one days passed before libellant was able to 
return to his duty on board ship. The re- 
spondent claimed to deduct for the time thus 
lost, and this presented the principal ques- 
tion discussed. There was no evidence that 
the libellant was required to stay on board 
ship to be cured, or that the ship was provid- 
ed with means for his cure. 

Alanson Nash, for libellant. 

Burr & Benedict, for respondent. 

The libellant, it appears, was not injured 
in the service of the ship, nor in the course 
of his duty. The injury received by him 
was a mere personal wrong, brought on by 
the insubordination and insolence of the li- 
bellant, and for the consequences of which 
the respondents were not responsible. 

BETTS, District Judge. It is plain that 
the ship is liable for the charges incurred in 
the medical treatment of the libellant on 
shore, and expenses of attendance, if his 
ease was one which the ship was bound to 
provide f or.2 Jac. Sea Laws, 144; Abb. Shipp. 
259, note 1; Curt. Mereh. Seam. 106, note 2; 
Id. 107, note 1. 

The point taken for the respondents is, that 
the libellant was wounded in a personal 
brawl with a sub-officer of the ship, and that 
they are not answerable for the expenses of 
the cure of his hurt received in that manner. 

The testimony proves the injury to have 
been received by the libellant on board the 
ship, from blows inflicted by the mate in 
punishing him for alleged misconduct and 
contumacy. The instrument employed was 
every way an improper and unsafe one to 
use in correcting a sailor, if he rightly de- 
served punishment. The mate, however, 
plainly considered himself in the exercise of 
his authority over the libellant as an officer 
of the vessel, for he first reprimanded him 
for absence from the vessel, and then struck 
him with a belaying-pin because of imperti- 
nent or disrespectful language in reply. There 
was at the time no quarrel between them, 
and no assault upon the mate was attempted 
on the part of the libellant. 

The version given by the mate of the trans- 



2 See, also, on tne liability of the ship for the 
expenses of a mariner's cure of hurts re- 
ceived in her service, The Atlantic [Case No. 
620]. 
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action is contradicted by the bystanders, and 
ought, under the circumstances, to have lit- 
tle weight without corroboration. The ex- 
cess of punishment given by an officer in the 
exercise of his authority on board, or the use 
of an improper instrument to inflict it, can- 
not change the nature of the sailor's rights 
in respect to the ship or her owners. Had 
the seaman sickened from the infliction of 
a punishment given by an officer in the ordi- 
nary manner on ship-board, and which prov- 
ed to be beyond his strength or state of 
health to bear, there can hardly be a ques- 
tion that he would be entitled to be cured 
of such sickness at the expense of the ship. 
A sailor must, in judgment of law, be deem- 
ed in the service of the ship, whilst under 
the power and authority of its officers; and 
an injury received by him in executing an 
improper order, or inflicted on him directly, 
by the wrongful violence of the officer, in the 
exercise of his rightful power and command 
over him as an officer, must equally entitle 
him to this privilege secured him by the law 
maritime. 

The ancient sea ordinances provided, that 
mariners falling sick during the voyage, or 
hurt in the performance of their duty, should 
be cured at the expense of the ship. Curt. 
Merch. Seam. 106, note 2. 

The service of the ship is by no means 
limited to acts done for the benefit of the 
ship, or in the actual performance of sea- 
man's duty on board. Eeed v. Canfield [Case 
No. 11,641], was the case of a sailor who 
drifted to sea, and was badly frozen, in a 
boat, in port, after the voyage had termi- 
nated. The whole boat's company had gone 
on shore wrongfully, and had also disobeyed 
orders in overstaying the time limited them, 
and that misconduct probably led to the in- 
jury; as a sudden change of weather, occur- 
ring subsequent to the termination of the 
leave of absence, prevented the boat reach- 
ing the ship, and caused the exposure which 
resulted in the libellant's being frozen and 
disabled. Still the court held that he was 
entitled to charge the ship with his cure. 

If the present case presents a poiut not 
clearly included within any adjudged case, 
the principle, in my judgment, is common 
with that upon which the ship is ordinarily 
held liable for the cure of seamen; and I 
am in no wise disposed to weigh a balancing 
question, should this be regarded one, unfa- 
vorably to the mariner. If there is hardship 
in the rule, it is better that it should bear 
more heavily on the ship and owners than 
on the seaman. The ship is to bear the ex- 
pense of board, medical advice and attend- 
ance, and those other charges incident to the 
nature of the complaint and the climate, or 
circumstances of the confinement. The George 
[Case No. 5,329]; Lamson v. Wescott [Id. 
8,035]. And the responsibility of the owners 
personally is co-ordinate with that of the 
ship. 3 Kent, Comm. (5th Ed.) 133, note; 
Abb. Shipp. .158, 172, 780. 
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I shall pronounce for full wages for the 
voyage, and an order of reference must be 
taken to a commissioner to state the amount. 
Such deductions are to he made as are prop- 
erly allowable for payments, if any, by the 
master, in behalf of the libellant, incidental 
to his cure, and not directly required for it. 
The respondents are also to be credited with 
the amount of advance payments in money, 
and articles furnished the libellant at his 
request by the master during the voyage. 
Decree accordingly. 



Case Ho. 11,844. 

RINGGOLD v. ELLIOT. 

[2 Cranch, O. C. 462.] i 

Circuit Court, District of Columbia. April 
Term, 1824. 

Judgment— Replevin — Declakation. 

A judgment for the defendant in replevin, 
without a declaration, is irregular, and will, on 
motion, be set aside, even at a subsequent term. 

[Cited in Reiling v. Bolier, Case No. 11,671.] 

Debt on a replevin bond, executed by the 
defendant [William Elliot] as surety for 
Gharles W. Patterson, in his replevin against 
the present plaintiff, Tench Ringgold. The 
judgment was rendered upon a verdict for 
the then defendant Ringgold, at October term, 
1S23. 

Mr. Redin now moved the court to set aside 
the judgment in the case of Patterson v. Ring- 
gold. There had been a rule on the plaintiff 
to declare, but, without any declaration be- 
ing filed, the parties went to trial at the 
last term, and a verdict and judgment ren- 
dered for the then defendant. In the case 
of Ault v. Elliot [Case No. 655], special bail 
for Peter MortS, at April term, 1823, this 
court set aside the judgment against the 
principal, for irregularity (there being no dec- 
laration), although several terms had inter- 
vened. Such is also the practice in the Eng- 
lish courts. Barlow v. Kaye, 4 Term R. 688. 
The surety in the replevin bond cannot have 
a writ of error to the judgment in the re- 
plevin; and the sum is too small, if he could. 

Mr. Redin also produced affidavits as to 
merits, and misinformation and surprise of 
the defendant as to the action of replevin. 

THE COURT, on the 1st of June, 1824, 
ordered the judgment to be set aside, on pay- 
ment of costs. 



Case 3S"o. 11,845. 

RINGGOLD v. GLOVER. 

[2 Cranch, C. C. 427J * 

Circuit Court, District of Columbia. Oct 
Term, 1823. 

Marshal— Fees— Poundage— Capias. 

A defendant committed in execution upon a 
ca. sa. is liable to the marshal for his poundage, 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
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which may he recovered in an action of assump- 
sit. 

Assumpsit. The declaration set forth a 
judgment in this court by Owen and Long- 
streth against the defendant, Glover, for 
SG80.74, with interest, &c, and costs, and a 
ca. sa. thereon, upon which he was taken by 
the plaintiff, then marshal, &c, and upon the 
return thereof was committed in execution, 
"whereby the said defendant was justly in- 
debted to the plaintiff, Ringgold, in the sum 
of S27.S5, for his risk and services as pound- 
age and other fees for executing the afore- 
said writ of ca. sa. to him as marshal of the 
said district directed," and being so indebt- 
ed, in consideration thereof, promised to pay, 
&c. The case was submitted without argu- 
ment; and— 

THE COURT (THRUSTON, Circuit Judge, 
absent) " decided that the defendant, under 
those circumstances, was liable; whereupon 
he confessed judgment 

[See Cases Nos. 10,628-10,630.] 



RINGGOLD (GUSTINE v.). 
877. 



See Case No. 5,- 
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RINGGOLD v. HOFFMAN. 

[4 Cranch, C. C. 201.] i 

Circuit Court, District of Columbia. May 
Term, 1832. 

Parties— Nominal Plaintiff— Costs— Makshal's 
Poundage. 
The person, to whose use the suit is, entered 
of record, although liable to the defendant for 
his costs, is not thereby liable to the marshal 
for his poundage upon a ca. sa. 

Assumpsit, by the plaintiff [Tench Ring- 
gold], late marshal of the District of Colum- 
bia (for $187.73 for his poundage fees), 
against Jeremiah Hoffman, survivor of Wil- 
liam Hoffman, for whose use a, judgment 
had been recovered in the names of George 
and John Hoffman, against John Cox, who 
was arrested by the marshal .(Ringgold) up- 
on a ca, sa., and released upon a prison- 
bounds bond, and afterwards discharged un- 
der the insolvent act of the District of Co- 
lumbia. The suit against Cox was original- 
ly brought in the names of George and John 
Hoffman for the use of William and Jere- 
miah Hoffman, and so entered upon the rec- 
ord, and Mr. Barren, their attorney, became 
security for the officers' fees, at the time of 
issuing the writ of capias ad respondendum. 
William Hoffman died before the commence- 
ment of the present suit. 

R. S. Coxe, for defendant, contended, at 
the trial, that the person for whose use the 
suit was brought, is not liable to the offi- 
cers for their fees, although made liable to 
the defendant for his costs, by the Mary- 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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land law of 1796, c. 43, § 13. Security fa* 
officers* fees is to be given under tnu Mary- 
land law of 1715, c. 48, § 12; and in this 
ease was given by Mr. Barrell as above- 
mentioned. 

Mr. Lear, for plaintiff, contra, contended 
that the service having been performed by 
the plaintiff at the request of the defend- 
ant, he is liable to the plaintiff, upon com- 
mon-law principles, in assumpsit. The serv- 
ice, upon request, is a good consideration for 
the assumpsit. 

Upon the trial the plaintiff took a bill of 
exceptions, which stated that the plaintiff 
offered in evidence to a jury a certain rec- 
ord of ca. sa. (the production of the judg- 
ment having been dispensed with by con- 
sent), issued by the court in the ease of 
George and John Hoffman, use of William 
and Jeremiah Hoffman, v. John Cox, who 
was thereupon arrested by the plaintiff, and 
committed by him, and forthwith liberated 
upon a prison-bounds bond, and the said ca. 
sa. was so returned; and that the said John 
Cox was duly discharged under the insolvent 
laws of the District of Columbia; and that 
evidence was given that the plaintiffs in the 
said action against the said John Cox, had 
given good security for the officers' fees in 
that suit; that the attorney of the plaintiffs 
in that action brought it in the name of 
George and John Hoffman, for the use of 
William and Jeremiah Hoffman, believing, 
from the indorsement on the note, that it 
was their property. The plaintiff also pro- 
duced the said note taken from the files of 
the original suit in this court. Whereupon 
the defendant, by his counsel, prayed the 
court to instruct the jury "that the foregoing 
evidence was not competent and sufficient to 
entitle the plaintiff in this action to recover." 

But THE COURT allowed the said evi- 
dence to go to the jury as competent evi- 
dence in this suit. 

The plaintiff then offered to prove by ,a 
competent witness that the said William and 
Jeremiah Hoffman were merchants transact- 
ing business together in London, and reput- 
ed by common report to be partners at the 
time the suit was brought for their use 
against the said John Cox; that William 
died before the present suit was brought, 
and one or both the said partners were in 
Baltimore between the years 1823 and 1828, 
occasionally; and that William was in Wash- 
ington, D. C, and Alexandria, in 1822. 

Whereupon Mr. Lear, for plaintiff, prayed 
the court to instruct the jury that if they 
believe from the evidence that the suit of 
George and John Hoffman v. John Cox, up- 
on which the ca. sa. was issued, was brought 
for the use and benefit and at the request of 
the defendant in this suit and of his part- 
ner, William Hoffman, or either of them, 
and that they were to receive the avails of 
it. if any; that the ca. sa. was ordered by 
their attorney, and served at his request: and 
that the said William died before the com- 



mencement of this suit,— the plaintiff is en- 
titled to recover from the defendant the fees 
charged in his account, which instruction 
the court refused to give, and charged the 
jury that the evidence aforesaid was not 
sufficient to entitle the plaintiff to recover in 
this action, to which refusal and instruction 
the plaintiff, by his counsel, excepted, 24th 
of May, 1832. 

MORSELL, Circuit Judge, dissented. 

CRANCH, Chief Judge, was of opinion 
that the persons for whose use the suit was 
entered were not liable to the officers for 
their fees, although liable to the defendant 
for costs. 

THRUSTON, Circuit Judge, was of opin- 
ion that there was no evidence that the ca. 
sa. was served at the request of the defend- 
ant; and he and MORSELL, Circuit Judge, 
seemed to be of the opinion that if that fact 
had been proved the plaintiff might have re- 
covered. 



RINGGOLD (LETOURNO v.). See Case No. 
8,282. 

RINGGOLD (LEVY COURT OP WASHING- 
TON COUNTY v.). See Case No. 8,305. 
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RINGGOLD v. LEWIS. 

[3 Cranch, C. C. 367.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1828. 

Marshal — Fees — Poundage— Actdal Custody. 

The marshal is not entitled to poundage upon 
the attachment of "the money and bank notes 
of the defendant, in the office of discount and 
deposit of the Bank of the United States, at 
Washington, and to his credit there"; the mon- 
ey and bank notes not having been taken into 
his actual custody, so as to make himself charge- 
able therefor. 

Action on the case, for poundage fees, upon 
an attachment in favor of Lewis, against Far- 
row. 

The attachment was issued under the Mary- 
land act of 1795, c. 58. The return of the 
marshal was in these words: "Attached the 
money and bank notes of Niinrod Farrow, as 
per schedule. Also, attached the money and 
bank notes and credits of said Farrow, in the 
office of discount and deposit of the Bank of 
the United States, at Washington, and sum- 
moned Thomas Swann, president of the said 
office of discount and deposit, as garnishee, in 
the presence of N. L. and E. H., May 17, 1825. 
Also, attached credits, May 17, 1825, in the 
hands of S. M. and A. C. C, two of the di- 
rectors of the said branch bank, and R. S., 
cashier of said bank, and summoned them, as 
garnishees, in presence of H. T. W. and C. 
W. F." 

The schedule referred to in the return was 
as follows: "We, the subscribers, being sum- 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
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moned and sworn by the marshal of the Dis- 
trict of Columbia, in virtue and by authority 
of writ of attachment No. 19, appearances for 
the county of Washington to December term, 
1825, Joseph Lewis v. Nimrod Farrow, to ap- 
praise and value the goods and chattels, lands 
and tenements of Nimrod Farrow, do value 
and appraise as per the following schedule: 
Schedule. The money and bank notes of Nim- 
rod Farrow, this day in the office of discount 
and deposit of the Bank of the United States, 
at Washington, and to his credit there, amount- 
ing to ten thousand eight hundred and two 
dollars and thirty-five cents; valued and ap- 
praised at $10,802.35. Valued and appraised 
this 17th day of May, 1825. Witness our 
hands and seals." W. EL (Seal.) C. W. F. 
(Seal.) H. T. W. (Seal.) J. D. (Seal.) 

The Maryland act of 1799, c. 25, § 3, gives 
the sheriff, "for all goods and chattels which 
any sheriff shall attach and take into his pos- 
session, or wherewith he shall be chargeable, 
the same fees as on executions." 

Mr. Key and Mr. Lear, for plaintiff, contend- 
ed that the marshal's return was conclusive 
upon the facts therein stated; and that it did 
appear by the return that he did take the 
money and bank notes into his own hands, and 
was chargeable therewith. If they had been 
in a bag there could be no question; and it 
does not appear that they were not 

Mr. Jones, for defendant It must be such 
property as is liable to be taken in execution, 
and must be actually taken into the exclusive 
possession of the marshal, so as to make him 
liable therefor. If he find the property in the 
hands of a third person, he has no right to 
take it out of his possession, but must sum- 
mon him as garnishee. The return only shows 
that the money and bank notes were standing 
to the credit of Farrow in the bank, and the 
president, directors, and cashier were summon- 
ed as garnishees, which shows that the money 
and bank notes were not taken out of their 
possession, and that, consequently, the mar- 
shal was not liable therefor. They were never 
transferred from the credit of Farrow to that 
of the marshal on the books of the bank. An 
execution cannot be levied on money in the 
hands of a third person. The case of Turner 
v. Fendall, 1 Cranch [5 U. S.] 117, is conclu- 
sive upon that point 

THE COURT (MORSELL, Circuit Judge, 
contra) was of opinion that the marslial was 
not entitled to poundage on the bank notes, 
being of opinion, from his return, that if they 
could lawfully be taken, (of which they ddubt- 
ed,) they were not taken into his actual cus- 
tody so as to make himself chargeable there- 
for; but that from the return it appears that 
he attached only the money and bank notes 
standing to the credit of N. Farrow in the 
bank. 



RINGGOLD (MANDEVILLE v.). See Case 
No. 9,015. 
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RINGGOLD (MOORE v.). See Case No. 9,- 
773. 
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RINGGOLD v. NIOHOLLS. 

TCited in Mason v. Muncaster, Case No. 9.24S. 
Nowhere reported; opinion not now accessible.] 



Case No. 11,849. 

RINGGOLD v. RENNER. 

[2 Cranch, C. C. 263.] x 

Circuit Court, District of Columbia. Oct. 
Term, 1821. 

Practice at Law — Bail Bond — Appearance — 
Withdrawal of Action. 

The defendant has the whole of the return 
term to appear in, and if the plaintiff withdraws 
his action before the end of the term, he cannot 
maintain a suit on the bail-bond. 

Debt on bail-bond. Pleas: 1st A release. 
2d. That John Renner came during the term 
and offered to appear, but the plaintiffs, Lind- 
say & Hill, had struck off their suit 3d. 
That the defendant, John Renner, appeared 
at the day, &c. 

Mr. Key and Mr. Dunlop, for defendant, 
contended that this court had decided, in the 
case of Rhodes v. Brooke [Case No. 11,747], 
at December term, 1804, that the defendant 
had a right to appear at any time during the 
first term, although the plaintiff should have 
taken an assignment of the bail-bond. The 
bail-bond cannot be forfeited until the ex- 
piration of the time for appearance, given by 
the rules of the court. Bullock v. Lincoln, 
2 Strange, 914. The plaintiffs, by voluntari- 
ly dismissing their suit, confess that they 
have no cause of action against the principal, 
and then the bail-bond cannot be assigned. 
The plaintiffs prevented the defendant from 
appearing, according to the condition of the 
bond. 

Mr. Marbury, contra, contended that the 
defendant was bound to appear on the first 
day of the term, when the appearance docket 
is called; and, if he does not, the plaintiff" 
may amerce the marshal, or take an assign- 
ment of the bail-bond. Although the plain- 
tiffs had ordered the suit to be stricken off, 
the defendant might have had leave of the 
court to enter his appearance to save the for- 
feiture of the bond. 



THE COURT decided that the defendant 
had, by the practice of this court, the whole 
term in which to appear and give special bail; 
and that the plaintiffs, by dismissing their 
action during the term, had prevented the de- 
fendant from complying with the condition 
of the bond. Verdict, subject to the opinion 
of the court 

Judgment for the defendant. 

i [Reported by Hon. William Cranch, Chief 
Judge.] 



EINKER (Case No. 11,851) 



[20 Fed. Cas. page S18] 



RINGGOLD (RYAN v.). See Case No. 12,187. 

RINGGOLD (SMITH v.). See Case No. 13,- 
101. 

RINGGOLD (SWANN v.). See Case No. 13,- 
674. 

RINGGOLD (UNITED STATES v.). See 
Case No. 16,167. 

RINGGOLD (WILLIAMSON v.). See Case 
No. 17,755. 



Case No. 11,850. 

The RINGLEADER. 

[6 Ben. 400.] i 

District Court, E. D. New York. March, 1873. 

^Seamen— Wages — Unusual Clause in Articles 
— Releases in Full. 

1. The crew of the Ringleader shipped at San 
"Francisco for a voyage to Hong Kong and oth- 
er ports, and back to a port of discharge in the 
United States, under articles, in the heading of 
which was written a clause reducing their 
wages after leaving Hong Kong. On the arri- 
val of the ship at the port of discharge, the 
men were offered pay at the reduced rate. They 
protested against the reduction, claiming ig- 
norance of the clause inserted, but finally took 
the reduced pay and gave releases in full. They 
now brought suit for the balance due, reckoned 
at full pay for the whole voyage: Meld, that as 
the clause reducing the sailors' wages was un- 
usual, and inserted in an unusual place in the 
articles, the ship owner must give clear proof 
that the sailors were clearly informed of and 
agreed to it. 

2. Whether such a clause, so written, is valid, 
queere. 

3. On the evidence the agreement with the 
men was for $25 a month for the voyage. 

4. All agreements and arrangements with 
sailors are subject to examination in a court of 
admiralty, and if unjust will be set aside and 
disregarded. 

5. The libellants were entitled to recover the 
balance due them, notwithstanding their having 
signed releases in full. 

In admiralty. 

Henry Morris, for libellants. 

Beebe, Donohue & Cooke, for claimants. 

BENEDICT, District Judge. The libellants 
were shipped as seamen on board the ship 
Ringleader, in San Francisco, for a voyage 
thence to Hong Kong and other ports, and to 
a port of discharge in the United States, for 
a term of 18 months. The articles set forth 
the rate of wages per month, at §25 00, but 
in the heading of the articles was inserted 
this clause: "The crew to take the current 
rate of wages out of Hong Kong for the re- 
mainder of the voyage." Upon the arrival 
of the ship in this port, the men were dis- 
charged and were tendered wages at the rate 
of $15 00 per month, for the voyage since 
leaving Hong Kong. This they refused to 
take at first, asserting that they shipped for 
$25 00 per month, and were never informed 
of the existence of the special clause in the 

i [Reported by Robert D. Benedict, Esq., and 
.here reprinted by permission.] 



articles above referred to. After some delay 
and vain effort to obtain the wages, which 
they claimed to be due, the seamen accepted 
the terms proposed by the ship owner, and 
were paid off, at the rate of $15 00 per 
month for the voyage after leaving Hong 
Kong, and thereupon signed full receipts and 
discharges. They now bring this action for 
the unpaid balance of their wages, calculated 
at $25.00 per month for the whole voyage. 
No evidence is produced to show that the 
men were informed of the existence of the 
special clause in the articles, and the seamen 
swear they were not informed as to any snch 
stipulation, and made no such agreement- 
The clause is unusual, and is placed as part 
of the description of the voyage, while $25 00 
is plainly stated as the rate of wages opposite 
each man's name. To sustain such a provi- 
sion" in ships' articles, if it be of any validity 
whatever, which I doubt, it w T as incumbent 
on the ship owner to show clearly that the 
seamen knew of and agreed to it. Upon the 
proofs, as they stand, I hold that the agree- 
ment made with the men was for $25 00 per 
month. 

As to the fact that they consented to be 
paid off at $15 00 per month, and executed 
full releases, it is well known that all agree- 
ments and arrangements with sailors are 
subject to examination in a court of admi- 
ralty, and, if unjust, will be set aside and 
disregarded. Here it is clear that the sea- 
men were forced, by want of money and 
clothing, to accept an amount less than their 
due, and so claimed by them to be when it 
was accepted. A settlement so made under 
such circumstances, is no obstacle to their re- 
covering the amount justly due them. Let a 
decree be entered directing that each libel- 
lant recover herein the balance of wages due 
him, calculating the wages at $25 00 a month 
from the time of their shipment to their dis- 
charge; and let it be referred to a commis- 
sioner to ascertain the amount. 
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Case Wo. 11,851. 

RINKER v. MANHATTAN LIFE INS. CO. 

[1 Tex. Law J. 337.] 

District Court, E. D. Texas. June 18, 1878. 

Life Insurance— Suicide— Questions for Jury. 

Action [by Mary Rinker against the Man- 
hattan Life Insurance Company] to recover 
money upon policy of insurance. 

MORRILL, District Judge (charging jury). 
On the morning of June 18, 1877, Selim 
Rinker was found in his office in Galveston, 
lying on a lounge, his left hand lying on his 
stomach, and his right hand resting on the 
floor of the room, and about eight or ten 
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inches from his right hand was a pistol of 
two barrels, one of which was empty. His 
head was punctured with something that 
passed through his brain, entering at the 
temple on the right side, and stopped at the 
left side by the skull, which showed an in- 
ternal pressure upon it. He was divested of 
his hat and coat, which was suspended in 
the room, and from the ' wound blood was 
running down on his right shoulder, and 
thence on his right arm to the -floor. He 
gasped for a very -few seconds and life was 
•extinguished. He had a set of false teeth, 
which were lying upon his shirt, near his 
right shoulder. 

The issues presented by the pleadings in 
this case present one question for your con- 
sideration, and for you to answer by your 
verdict, which is, did Mr. Rinker shoot him- 
self? That Mr. Rinker died from this wound, 
inflicted by some sort of firearms, that he 
was shot in the recumbent position in which 
he was found, and that the person that did 
the shooting, if this shooting was not done 
by Mr. Rinker, must have been in the room 
where he was at the time of pulling the fatal 
trigger, there can be no doubt. The defend- 
ant insists that Mr. Rinker did the shooting, 
and to sustain this position has introduced 
testimony the object of which was to show 
that he was in such a mental condition, 
brought about by his actions, as would cause 
suicide. You will consider this testimony, 
and if you believe that he acted in such a 
way as would go to show that 'he was not in 
his right mind, or, if in his right mind, that 
a reflection upon the consequences of his 
acts would naturally cause him to despair, 
and prefer to die than live; and if it has 
been further proved to your satisfaction that 
he had the means at his command to bring 
about self-destruction, you can decide wheth- 
er it was possible that Mr. Rinker committed 
suicide. The plaintiff had introduced testi- 
mony for the purpose of showing that a 
certain named party had acquired great in- 
fluence over him, and had been the cause at 
least in part of Mr. Rinker's fatal descent to 
the abyss in which he was by his act of 
polygamy, and that it was this person who 
added the crime of murder to others not 
odious. Assuming that it is not possible 
that Mr. Rinker was killed accidentally, you 
must further assume that whoever killed Mr. 
Rinker had both the intention and ability to 
•do so without being discovered. If you are 
satisfied that the party referred to as Mr. 
Rinker's evil genius, had both the inclina- 
tion and ability to take his life at the time 
and place and in the manner that it was tak- 
en, and not being detected in doing so, you 
can then decide whether it was possible that 
he did do it If you decide that the killing of 
Mr. Rinker by either Mr. Rinker himself or 
the other named party is within the bounds 
•of possibility, the next inquiry would relate 
to the greater probability as to which of the 
two parties committed the deed. If it shall 



appear to your satisfaction from the testi- 
mony that it is more probable that Mr. Rink- 
er killed himself, you will find for the de- 
fendant; but if from the testimony it ap- 
pears equally or more probable that Mr. 
Rinker was killed by some other person, you 
will find for the plaintiff. 

So far, gentlemen, I have given you the law 
of the case, by which you will be governed. 
But as this case is somewhat of an unusual 
character, and as the supreme court of the 
United States has declared that it is the duty 
of a judge, in order to assist them in form- 
ing their verdict, "to recall 'the testimony, to 
their recollection, to direct their attention to 
the most important facts by elucidating the 
true points of the inquiry, and by showing 
the bearing of its several parts and their 
combined effect stripped of every considera- 
tion which might otherwise mislead them," 
for the purpose of assisting you in your la- 
bors, and not for influencing you in your 
opinion, I will add a few words to the 
charge. You are not trying any one for mur- 
der or any other crime. "When the death of 
a suicide is announced in the papers, it is 
generally followed by something announcing 
the fact of his troubles and afflictions as a 
cause, or that it takes the community by sur- 
prise, as family relations and finances sug- 
gest no probable cause. In fact, severe af- 
flictions and suicide are regarded as cause 
and effect. When everything around us is ' 
dark, cloudy and tempestuous; when the 
miser has all his money and effects stolen; 
when the religious enthusiast conceives that 
he or she has committed the unpardonable 
sin; when the respectable man of society 
finds that he has acted in such manner as 
causes him to believe that he will be an 
outcast; when the poor laborer perceives 
nothing but starvation to himself, and those 
more dear than himself,— he mentally or 
vocally exclaims, in the language of the 
first murderer, "My punishment is greater 
than I can bear." More persons than we are 
aware of have- said to themselves, "To be or 
not to be; that is the question." 

If you believe the testimony in this case 
is such as to cause Mr. Rinker to consider 
and believe, taking into consideration the 
kind of man he was and the crime he had 
committed, that "it is better for me to die r 
than to live;" if you believe that there had 
been men in similar circumstances who have 
committed suicide, then you are authorized 
to. infer that he conceived sufficient cause to 
take his own life; and if other circumstances 
show that he was shot in the most fatal 
place, and in a way and manner that he 
could do it himself more fatally than any oth- 
er one could or would do; if, in fact, you 
find that Mr. Rinker had both the inclination 
and ability to commit suicide,— then you are 
authorized to say it is probable he did mur- 
der himself. But there are different degrees 
of probability. And while it may be prob- 
able that he may have done so, we must 
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next look at another side of the case. If you 
believe that another person also had an in- 
clination to kill Rinker, and had as good an 
opportunity so to do; if, for instance, Rinker 
and this other person -were in the same room, 
and each had equal power, .ability and incli- 
nation to do the killing, in that case, as the 
probabilities would be equal, we would hare 
to look at other circumstances to ascertain 
which of the two did the deed. If Rinker 
had been shot in a part of his person that 
another would be more likely to shoot at than 
himself, either because it would present a 
larger mark, and he would therefore be less 
likely to miss his fatal aim, then the proba- 
bilities that the other and not Rinker com- 
mitted the fatal deed would be greater. If, 
again, both of the parties were in the room 
at the time of shooting, and other facts show 
that the pistol when discharged was at a 
greater distance than could be if used by 
Rinker, then this fact would show that it is 
more probable that the other person did the 
shooting. But if there is no testimony going 
to show that any other person was present 
than Rinker when he was killed, and if sur- 
rounding circumstances do not repel the idea 
that suicide was committed, it is for you to 
decide whether you have sufficient testimony 
to say that the probabilities that Rinker 
killed himself are greater than are those that 
any other person did the deed. 

NOTE. The authority referred to by his hon- 
or, Judge Morrill, is embraced in the following 
extract from the opinion of the supreme court 
of the United States in the case of Nudd v. 
Burrows, 91 U. S. 439, decided in 1875: "Ques- 
tions of law are to be determined by the court; 
question of fact, by the jury. No question of 
fact must be withdrawn from the determina- 
tion of those whose function it is to decide such 
issues. The line which separates the two prov- 
inces must not be overlooked by the court 
Care must be taken that the jury are not mis- 
led into the belief that they are alike bound by 
the views expressed upon the evidence and the 
instruction given as to the law. They must dis- 
tinctly understand that what is said as to the 
facts is only advisory, and in no wise intended 
to fetter the exercise finally of their own inde- 
pendent judgment. Within these limitations is 
the right and duty of the court to aid them 
by recalling the testimony to their recollection, 
by collating its details, by suggesting grounds 
of preference where there is contradiction, by 
directing their attention to the most important 
facts, by elucidating the true points of inquiry, 
by resolving the evidence, however complicated, 
into its simplest elements, and by showing the 
bearing of its several parts, and their combined 
effect, stripped of every consideration which 
might otherwise mislead or confuse them. How 
this duty shall be performed depends in every 
case upon the discretion of the judge. There is 
more imnortance resting upon those who pre- 
side at jury trials. Constituted as juries are, 
it is f reauently impossible for them to discharge 
their function wisely and well without this aid. 
In such cases, chance, mistake, or caprice may 
determine the result." 
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Case Mo. 11,852. 

In re RIORDEN. 

[14 N. B. R. 332.] l 

District Court. S. D. New York. June, 1876. 

Bankruptcy — Preferred Creditor — Proof of 

Debt— Surrender — Moiety of Debt — 

Constructive Fraud. 

1. If the assignee accepts the amount re- 
ceived by a preferred creditor after he has put 
in his proof, and the creditor has put in con- 
siderable proof before the special examiner to 
whom the action has been referred, and dismiss- 
es his suit upon payment of costs, this is a sur- 
render, and the creditor may prove his debt. 

[Distinguished in Re Kaufman, Case No. 7,- 
627.] 

2. The provision which prevents a creditor, in 
case of actual fraud, from proving more than a 
moiety of his debt, only applies when there has 
been a recovery. 

[Disapproved in Re Stein, Case No. 13,352. 
Cited in Re Graves, 9 Fed. 820.] 

3. A mere fraud on the bankrupt law by ac- 
cepting a preference in violation of its pro- 
visions, is not an actual fraud. 

[Cited in Re Bousfield & Poole Manuf g Co., 
Case No. 1,703; Streeter v. Jefferson Coun- 
ty Bank, 147 U. S. 46, 13 Sup. Ct. 239.] 

This was a proceeding under general order 
No. 34, instituted by the assignee to re-ex- 
amine and expunge the proof of debt of H. 
K. Thurber & Co., on the ground that they, 
as creditors of the bankrupt, had received a 
preference which disabled them from prov- 
ing their debt. The case was briefly this: 
On the 5th of November, 1873, John Riorden 
was adjudicated bankrupt, under a petition 
filed on the 13th day of September, 1873, 
against him. Thomas D. Whitney was ap- 
pointed assignee. On May 21st, 1S73, a little 
less than four months prior to the filing of 
the petition, Riorden was indebted to H. K. 
Thurber & Co. in the sum of three thousand 
four hundred and sixty-nine dollars, and on 
that day assigned to that firm securities 
amounting to about three thousand three 
hundred dollars in payment of such indebted- 
ness. The assignee, after his appointment, 
and on January 6th, 1874, demanded from H. 
K. Thurber & Co. the securities or the pro- 
ceeds of them, received by that firm from 
Riorden the bankrupt. They refused this 
demand. On April 14th, 1874, the assignee 
commenced a suit in the United States dis- 
trict court, Southern district of New York, 
against Thurber & Co., to recover the securi- 
ties received by them, on the ground that 
they were a preference. Thurber & Co. de- 
fended that suit It was referred to a spe- 
cial examiner to take the proofs. The com- 
plainant put in his proof and rested. The 
defendants put in a large amount of proof, 
but before they rested, they surrendered to 
the assignee the entire amount received by 
them from the bankrupt, and paid the tax- 
able costs up to the time of the surrender. 
The assignee received the amount surren- 
dered with the costs, and gave a receipt for 

i [Reprinted by permission.] 
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the same, together with a stipulation for the 
discontinuance of the suit. Afterwards H. 
K. Thurber & Co. proved their debt against 
the bankrupt, and the assignee petitioned the 
court to expunge the proof, on the ground 
that Thurber & Co. had fraudulently receiv- 
ed the preference, and, not having relinquish- 
ed it until after they were sued, that they 
were thereby disabled from proving their 
claim. The register took the proofs and cer- 
tified them up to the court. There was no 
actual fraud. 

Thorndike Saunders, for the assignee, cited 
and relied mainly upon Burr v. Hopkins 
[Case No. 2,192], claiming that, inasmuch as 
Thurber & Co. had not surrendered until sued, 
they were not entitled to surrender and prove 
their debt as matter of right; but were liable 
to pay the expenses of the suit by the as- 
signee against them, including counsel fees 
as a condition. 

Nelson Smith, for H. K. Thurber & Co. 

I. A creditor who has received a prefer- 
ence is entitled, as a matter of absolute right, 
upon making a surrender, to prove his debt 
without being liable to any condition' or con- 
tingency whatever. In re Kipp [Case No. 
7,830]; Hood v. Karper [Id. 6,664]; In re 
Stephens [Id. 13,365]; In re Leland [Id. 8,- 
230]. In Re Leland, Mr. Justice Blatchford 
held that a creditor who had received a pref- 
erence could not prove his debt without a 
surrender; but upon making it, it is appar- 
ent, from the reasoning of the learned judge, 
that he would be absolutely entitled to prove 
his debt. 

H. The statute only prohibits the- proof of 
debt when a preference has been recovered 
by the assignee in a suit in a court of com- 
petent jurisdiction. Any surrender prior to 
judgment is not a recovery within the mean- 
ing of the act, and, as the act only prohibits 
the proof of debt where a recovery has been 
had, the creditor is*entitled, at any time prior 
to recovery, to prove his debt upon making 
the surrender. This has been held in nu- 
merous adjudications. In re Montgomery 
[Cases Nos. 9,726, 9727], per Blatchford, J.; 
In re Kipp [supra]; In re Tonkin [Case No. 
14,09-1], per Longyear, J.; In re Davidson 
[Id. 3,599], per Longyear, J.; In re Scott [Id. 
12,518], per Longyear, J. To the same effect 
is the decision of Judge Dillon, in the United 
States circuit court, in Bean v. Brookmire 
[Id. 1,168]. 

m. It is immaterial whether a suit has or 
has not been commenced before the surren- 
der. In re Kipp [supra], per Longyear, J. 
When a suit has been brought by the as- 
signee to recover the preference, the prefer- 
ence may be surrendered even after the de- 
cision, the judgment being suspended to per- 



mit the creditor to consider whether he will 
elect to surrender before the final decree. So 
held by McKenna, judge of circuit court, and 
Cadwallader, district judge in the United 
States circuit, Eastern district of Pennsylva- 
nia. Hood v. Karper [supra]. 

IV. There was no actual fraud here on the 
part of Thurber & Co. It was lawful for 
them to aceept a preference, they taking their 
chances whether their debtor should, within 
the time prescribed by law, be proceeded 
against in bankruptcy. Such chance was not 
a fraud in fact, but a risk. The preference 
only created an obstacle to the proof of debt 
while it lasted. When surrendered, the ob- 
stacle to such proof was removed. In re 
Forsyth [Case No. 4,948]. 

Y. The ease of Burr v. Hopkins [supra], re- 
lied upon by the opposing counsel, is dis- 
tinguishable from this. There the suit to re- 
cover the preference had been tried, and a 
decision adverse to the creditor rendered. 
The creditor was consequently in the hands 
of the court, and Judge Drummond held that 
the right to surrender and prove his debt was 
a matter of discretion to be permitted only 
on terms. That is not this case. 

BLATCHFORD, District Judge. I think 
the preference was surrendered, within the 
meaning of the statute, it having been sur- 
rendered before there was a recovery. That 
surrender was accepted, and the assignee dis- 
continued the suit voluntarily, and thereby 
is estopped from alleging that there was no 
surrender. The assignee might have refused 
to accept the surrender or discontinue the 
suit except on condition that he should have 
the same benefit of objecting to the proof of 
debt as if the money had been obtained as 
the result of a recovery. But he imposed no 
such condition. If he had imposed it, and 
it had been refused, he might have gone on 
with the suit, in order, in case of his recov- 
ering it, to exclude a proof of the debt Hav- 
ing waived a recovery, he thereby waived 
the right to exclude the proof of debt But 
it is alleged that there was in this case actual 
fraud. I do not think the provision of sec- 
tion 12 of the act of June 22, 1874 [18 Slat 
180], in regard to proving a debt, by a cred- 
itor, in case of "actual fraud" on his part, 
applies to any other case than where there 
is a recovery. But, in addition, there was no 
actual fraud in this case. There was only a 
constructive fraud, a fraud on the statute, 
because things forbidden by the statute were 
done. There was nothing done by the cred- 
itors except what was perfectly lawful and 
fair and honest and was not fraudulent as to 
the debtor or as to other creditors, but for 
the inhibitions of the bankruptcy act That 
was not an "actual fraud." The proof of 
debt must be allowed to stand. 



RIPLEY (Case No. 11,853) 
Case No. 11,853. 

RIPLEY v. HARRIS et al. 

[3 Biss. 199; i 16 Int. Rev.Rec. 118; 5 Chi. Leg. 
. News, 13.] 

Circuit Court, E. D. Wisconsin. April Term, 
1872. 

Mortgages— Granting Clause —Priorities— Fu- 
ture Advanoes— Banks— Securities Taken 
in Violation of Law. 

1. In a contest between mortgagees, the clause 
creating the lien must prevail. A mortgage of 
one undivided fourth part of certain lands is 
not to be construed or enlarged by the descrip- 
tion as being: one undivided half part. 

2. The mortgage first recorded is the prior 
lien. 

3. Mortgage to secure future advances is 
valid, but it will not secure advances made by 
the mortgagee after he has actual notice of a 
subsequent mortgage, in the absence of a con- 
tract to make such advances. 

4. It seems, that where the president of a 
bank takes in his own name a mortgage to se- 
cure loans made by the bank, at his instance, 
the bank is the creditor of the mortgagor, and 
also of the president while he holds the secu- 
rities, and may either hold the president for the 
debt, or compel him to surrender the securities. 

5. When the point that a security is invalid 
as having been taken in violation of the national 
banking act [of 1864 (13 Stat. 99)] is not made 
in the pleadings, it will not be acted upon by 
the court, although disclosed by the proofs. 

[Dictum that the security is invalid disapproved 
in Graham v. National Bank of New York, 
32 N. J. Eq. 808.] 

In equity. This was a "bill for foreclosure 
of a mortgage brought by the complainant 
against Charles L. Harris and wife, John 
Reynolds, the First National Bank of Madi- 
son, Napoleon B. Van Slyke, Andrew Sex- 
ton, and other lien creditors. Harris and. 
Reynolds were partners in business at Jack- 
sonport, in Door county, Wisconsin. As 
such partners, in their partnership name, 
on the 23d of November, 1868, they made 
their promissory notes to complainant, "\i xi- 
liam Ripley, one for ¥500 payable sixty days 
after date, one for $1,500 payable five months 
after date, and the third for §3,000 payable 
seven months after date. On the same day 
John Reynolds and Charles L. Harris and 
\v' e, to secure the payment of said three 
notes with interest, executed and delivered 
to complainant a mortgage, expressing the 
consideration at $5,000, upon lands in said 
county of Door, and recorded in said county 
on the 27th day of November, same year. 
On the 5th day of June, 1868, one Michael 
Reynolds was the owner of an undivided half 
interest in said lands. John Reynolds, for 
tbe purpose of raising money to promote and 
carry on the business of Harris and Rey- 
nolds, made his bond to N. B. Van Slyke in 
the penal sum of $10,000, for the payment 
to the said Van Slyke, or assigns, of all 
money due on any note or notes, drafts or 
acceptances, or other evidences of debt, that 
then did or might thereafter exist against 
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John Reynolds, in favor of said Van Slyke, 
his heirs or assigns, and to save the said 
Van Slyke, his heirs or assigns, harmless 
against any liability for or on account of 
said Reynolds; and as security said Michael 
Reynolds made and delivered to Van Slyke 
a mortgage on "one undivided one-fourth in- 
terest or portion" of the premises described 
therein, "being an undivided one-half part 
of three thousand two hundred and twenty 
acres of land, on a portion of which is the 
steam saw mill, pier and buildings of Jack- 
sonport; subject to the undivided one-half 
portion of ?4S0 due the state of Wisconsin 
on school land certificates for a portion of the 
above land." The condition of said mort- 
gage was, that John Reynolds should pay, or 
cause to be paid, to the party of the second 
part, Van Slyke, the sum of ?5,000, according 
to the condition of a certain bond of John 
Reynolds, bearing even date therewith. This 
mortgage was recorded in Door county, June 
16, 1868. April 22, 1869, in consideration of 
85,000 paid by Andrew Sexton, Van Slyke 
assigned to him this mortgage and bond, to 
be collected by Sexton at his own expense, 
with covenant on the part of Van Slyke that 
he had good right to assign the same. The 
assignment was recorded in Door county, 
April 30, 1869. The complainant claimed 
that the Van Slyke mortgage was a lien on 
only the one-fourth interest in said land, 
and that as to the remainder, his was a valid 
first lien, and prayed a decree accordingly. 
The defendant, Sexton, answered, insisting 
that the Van Slyke mortgage assigned to 
him was a first lien upon the half interest 
which Michael Reynolds owed at the time 
it was given. 

Wm. P. Vilas, for complainant. 
S. TL Pinney, for Andrew Sexton. 

MILLER, District Judge. The mortgage 
of Michael Reynolds to Van Slyke is a record- 
ed mortgage lien on the one undivided fourth 
part of the premises described. That part o£ 
the description of the land as being tue un- 
divided half part cannot control the clause 
creating the lien, as against subsequent in- 
cumbrances. As to them the clause creating 
the lien is the test. 

The record of this mortgage is constructive 
notice of an apparent lien in favor of Van 
Slyke to the amount of S5,000, according to 
the terms and conditions of the bond men- 
tioned; and Ripley accepted his mortgage 
with that constructive notice. He might 
have inquired after the bond, to ascertain 
its real conditions, but he did not. He testi- 
fies that he never saw the bond, nor ever 
knew nor inquired what had been done un- 
der it. The mortgage did no injustice to 
Ripley. It was a legal lien for So.OOO, ex- 
pressed on its face, and of which he had law- 
ful notice by the record. It was not required 
that the condition of the bond be recited in 
the mortgage. The reference to the bona 
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was sufficient Shirras v. Caig, 7 Cranch 
[11 U. S.] 34. And a mortgage to secure 
future advances is valid. Lawrence v. Tuck- 
er, 23 How. [64 U. S.] 14. Such a mortgage 
is good to the amount specified in the bond. 
This mortgage stands as a security for the 
ix al equitable claims of the mortgagee, 
whether' they existed at the date of the mort- 
gage, or arose afterwards, but prior to the re- 
ceipt of actual notice of a subsequent sale 
or mortgage. 

The pleadings and proofs involve the equi- 
table interests of the complainant under his 
mortgage, and of Andrew Sexton as assignee 
of N. B. Van Slyke's mortgage. 

It is understood that there did not exist 
any indebtedness from Reynolds to Van 
Slyke at the date of the bond and mortgage. 
It is also understood that Sexton cannot 
acquire by the assignment of the bond and 
mortgage, a greater equity than Van Slyke 
had at the date of the assignment of these 
securities. 

The notes of Reynolds had been discounted 
by the First National Bank of Madison, of 
which Van Slyke was the president, at his 
instance and request, made on the faith and 
credit of the securities. Notes were made 
by Reynolds and handed to Van Slyke, and 
he procured them to be discounted by the 
bank; and on the books of the bank the 
' money was placed to the credit of Reynolds. 
The notes were renewed from time to time, 
until they came to be represented, so far as 
any indebtedness existed, by two notes of 
$2,000 each, numbered 3334, 3360, dated Sep- 
tember 25, 1868, and prior to complainant's 
mortgage. These notes were payable to the 
First National Bank of Madison. It does 
not appear that they were indorsed by Van 
Slyke. They were a continuation of the 
original indebtedness. 

Van Slyke, being president of the bank, 
had the bond and mortgage made to himself, 
the bank being prohibited by the national 
banking act of June 3, 1S64, from taking 
real estate security for present loans. The 
loan was made by the bank, and Mr. Van 
Slyke's ingenuity does not relieve the bank 
from the imputation of violating the stat- 
utory prohibition. But the point of invalid- 
ity of the securities for this reason, is not 
made by the pleadings. 

The bank became the creditor in fact of 
Reynolds, and Van Slyke stood as surety, 
the loan having been made by the bank at 
his request and on his responsibility. The 
bank could hold Van Slyke for the debt in 
equity, upon the strength of the securities 
of indemnity held by him in his own name. 
The bank had the legal right to hold Van 
Slyke for the debt, or to require him, in 
equity, to surrender the securities. The se- 
curities to Van Slyke were, in equity, se- 
curities to the bank, the real creditor. The 
legal liability of Van Slyke to the bank was 
not prohibited by the statute of frauds. It 
was not a promise to pay the debt of an- 
other, but an original contract with the bank, 



upon which the loan was obtained. The two 
notes of $2,000 each fell within the condition 
of the bond and mortgage to Van Slyke. 

Five thousand dollars were appropriated 
to the discharge of .the two notes of $2,000, 
with interest, and the residue applied to the 
credit of Reynolds, on some other indebted- 
ness to the bank. 

It appears that Van Slyke, the president 
and agent of the bank, had notice of Ripley's 
mortgage in December, 1868. Reynolds, on 
the day of the transfer of the securities to 
Sexton, gave a note to Van Slyke, or bearer, 
for §5,000, payable at the bank one year after 
date, This was done under the impression 
that the mortgage of Reynolds was a lien 
for the full amount of the debt mentioned 
on its face, without regard to its reference 
to the condition of the bond. Van Slyke and 
the bank, upon the payment of $5,000 by 
Sexton, relinquished all further claim or 
right under the bond and mortgage, and to 
the note of John Reynolds, made at the same 
time, to Van Slyke or bearer, by which Van 
Slyke evidently intended all obligations or 
liability for the debt of Reynolds and all 
further interest in the securities to cease, 
and Sexton to collect the debt at his own 
cost and charges, as expressed in the assign- 
ment. And the note of $5,000, payable to 
Van Slyke or bearer, was intended as evi- 
dence that Sexton held an indebtedness 
against Reynolds equal in amount to the 
bond and mortgage. 

The note of Reynolds, given in April, 1869; 
the time of the assignment of the securities- 
to Sexton, was merely an evidence of a per- 
sonal promise on the part of Reynolds for 
the difference between the two $2,000 notes 
and the note of $5,000. For this difference 
the mortgage was no security, being an ad- 
vance made subsequent to the 10th Decem- 
ber, 1S68, when Van Slyke had notice of 
Ripley's mortgage, and he was not under ob- 
ligation to make further advances upon such 
note. Equity excludes both Van Slyke and 
Sexton as to the surplus over the two notes 
and interest. To that extent Sexton has a 
prior lien on the one undivided fourth part 
of the mortgaged premises. Decree accord- 
ingly. 



Case 'No. 11,854. 

RIPLEY v. RAILWAY PASSENGERS' 
ASSUR. CO. 

[2 Bigelow, Ins. Cas. 738; 1 Leg. Op. 49.] 

Circuit Court, W. D. Michigan. lSJO.i 

Accident Insurance — Construction op Con- 
tract — What is an Accident. 

[1. While contracts of insurance are subject 
to the rule that a contract is to be construed 
most strongly against the promisor, yet, in the 
absence of anything- to show that the terms 
thereof are intended to be understood in a spe- 
cial sense, the court will go no further than 
to hold the promisor liable to the extent indi- 
cated by the words used, when viewed in their 
ordinary and commonly received meaning.] 

i [Affirmed in 16 Wall. (83 V. S.)' 336J 
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[2. Insurance against accident "while- travel- 
ing by public or private conveyance" does not 
eover an accident occurring to the assured 
while journeying on foot along a public road.] 

[3.^ "Accident," as used in an insurance pol- 
icy, includes any event which takes place with- 
out the foresight or expectation of the person 
acted upon or affected by the event, and hence 
includes an assault made upon the assured by 
persons who have waylaid him for purposes of 
robbery or otherwise.] 

At law. 

WITHEY, District Judge. The Railway 
Passengers' Assurance Company, of Hart- 
ford, Conn., issued to W. J. Ripley, May 18, 
1869, a policy or ticket of insurance, the 
terms of which are as follows: "The Rail- 
way Passengers' Assurance Company, of 
Hartford, Connecticut, will indemnify the in- 
sured by this ticket, in the sum of twenty- 
five dollars per week, against loss of time, 
not exceeding twenty-sis consecutive weeks, 
while totally disabled and prevented from 
all kinds of business, by reason of bodily in- 
juries, effected from violent and accidental 
means, or will pay the sum of five thousand 
dollars to his legal representatives, in the 
event of his death, by means aforesaid, when 
resulting within ninety days from the hap- 
pening of the accident, provided that this 
insurance shall be payable, only in the event 
of death or disability of the assured, when 
caused by any accident while travelling by 
public or private conveyance in the United 
States or Dominion of Canada." 

The ticket was issued at Grand Haven, 
Ottawa county, Mich., to Ripley, who at 
once set out for his home at Dalton, in Mus- 
kegon county, taking conveyance by steamer 
from Grand Haven to Muskegon village, 
where he arrived at eleven o'clock at night 
Prom thence he proceeded on foot towards 
Dalton, a distance- of some eight miles. 
When about half the distance, and at about 
half past twelve o'clock of the morning of 
the ninth, he was met on a highway by two 
men, who set upon and waylaid him. He 
was rendered insensible, robbed of a watch 
and small sum of money, but revived, and 
succeeded in reaching his home at about 
two and a half o'clock of the same morning. 
He died from the effects of the injuries thus 
received, on the sixth day, namely, on the 
15th day of May. 

There are two questions to be determined 
by the court, the case having been tried by 
stipulation without a jury, namely: Was 
Ripley travelling t>y private conveyance? and 
were the injuries which he received, and 
from which he died, effected by violent and 
accidental means? There was, at the time 
when Ripley started on foot from the village 
of Muskegon, no public conveyance by which 
he could go to Dalton. But he could have 
procured a team to take him home. Ripley 
was accustomed to travel on foot between 
the two points, except when he chanced to 



get a ride in some passing conveyance. The 
plaintiff's counsel contends that policies of 
insurance are construed liberally in favor 
of the insured party, and strongly against 
the insurers; that, in one sense, travelling 
on foot is travelling by private conveyance, 
and that this contract of insurance should 
be held to cover any mode of conveyance 
which accomplishes the transit of the per- 
son; that the term "private-conveyance," 
used as a compound word, has no precise or 
definite meaning, while the word "private" 
pertains to persons, and the word "convey- 
ance" to any means by which persons or 
things are transported. Hence, self-loco- 
motion is strictly private conveyance. And. 
finally, that the terms of the policy are 
"travelling by," not "travelling in," private 
or public conveyance. 

In reference to the second question, the 
plaintiff contends that the injuries received 
by the deceased were effected by violent and 
accidental means, inasmuch as there was 
force without the agency or design of the 
injured party. The violence received was 
not intended by him,— was not foreseen,— 
and therefore was accidental. It is as 
though two men had thrown a train of cars 
off the track, and Ripley had been killed. 
As to Ripley, it would be an accident, though 
the perpetrators had designed to do it. On 
the other hand, the defendant's counsel con- 
tends, first, that contracts of insurance are 
to be construed, like any other contracts, 
according to the ordinary sense and mean- 
ings of the terms employed, unless where 
the terms are used in a special sense. The 
terms "private or public conveyance" have 
no meaning in this policy, except the ordi- 
nary import of the words. They import 
travelling by some vehicle or instrument of 
conveyance other than the legs of a man 
walking and carrying his own body, as by 
car, vessel, stage, or by one's own or an- 
other's team. If a man is carried on an- 
other man's back, while possibly it would 
be held to be travelling by private convey- 
ance, yet counsel for the defendant contends 
that it would be a forced and unnatural con- 
struction to say that a man who travels on 
foot is travelling by private conveyance; 
and, secondly, he contends that, by the 
terms of the ticket of insurance, the injury 
must have been effected by violent and ac- 
cidental means. If the violence is inten- 
tional, it is not accidental. The men who set 
upon and waylaid Ripley intended violence, 
which violence resulted in murder, and mur- 
der is not an accident. Drowning, when not 
the result of design, is an accident; while 
sunstroke has been held nut to be an acci- 
dent, but a result of natural causes. Sin- 
clair v. Maritime Pass. Assur. Co., 3 El. & 
El. 478, cited by counsel. He also contends 
that a man travelling in a railroad car, 
though set upon and murdered, does not 
die of accident This is a violence, but not 
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an accident. A man thus travelling cuts his 
own throat, and dies; this is no accident. 
Whereas, if he casually cuts himself while 
taking his lunch, and dies of the wound, it 
is accident, but there is no violence. "Vio- 
lent and accidental" are terms synonymous 
with "accidental violence." Fitton v. Ac- 
cidental Death Ins. Co., 17 O. B. (N. S.) 122; 
Id., 34 Conn. 574; Southard v. Railway Pass. 
Assur. Co. [Case No. 13,182],— cited by roun- 
sel. 

Such are substantially the views argued 
by counsel. The policy, or ticket of insur- 
ance, issued to Ripley, is not a general acci- 
dent policy. It is confined to injuries effect- 
ed by violent and accidental means, while 
travelling by private or public conveyance. 
It is to be construed, like other contracts, 
according to the sense in which the parties 
are supposed to have understood it at the 
time it was entered into, and they will be 
presumed to have understood its terms in 
the sense that men of ordinary intelligence 
ought to have understood it. This is arrived - 
at by giving to the terms used their most 
comprehensive, popular meaning. It is a 
rule, applicable to insurance and other con- 
tracts, that they are to be construed most 
strongly against the party making the prom- 
ise. But the rule does not go so far as to 
authorize a construction against the prom- 
isor, mei-ely because ,tbat view is possible. 
On the contrary, in the absence of anything 
to show that the terms of such contract are 
intended to be understood in a particular 
or special sense, courts will go no farther 
than to hold the promisor liable to the ex- 
tent which the other party had a right to 
understand from the terms of the instru- 
ment, when viewed in their ordinary and 
commonly received acceptation. The ques- 
tion is not, how did Ripley understand the 
company's promises? but how ought he to 
have understood them? And so, as to the 
company, how ought it to have understood 
its undertakings expressed in this policy? 
If the language of the contract shall thus 
be interpreted, in legal acceptation, we shall 
have made it speak the true intent of the 
parties. The rules I have laid down are 
not in the exact language of the books, but 
are nevertheless drawn from text writers 
and decisions of the courts, on the subject 
of the construction of contracts, and are be- 
lieved to be substantially correct. Now, 
when the term private conveyance is used, 
as in this policy, to indicate a mode of trav- 
elling, its ordinary popular acceptation means 
a vehicle or instrument of conveyance other 
and different from the person or thing to 
be conveyed. It will not answerany justrule 
of construction to hold, but in one sense 
it is possible to say that a man walking on 
foot is a private conveyance for himself, 
and therefore such must be its interpreta- 
tion. The ordinary import of the language, 
and not the possible import, must control. 
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My opinion is therefore wholly with the de- 
fendant on this question, and defeats a re- 
covery by the plaintiffs. 

If the case was to turn upon the other 
question, namely, whether the injuries re- 
ceived by Ripley were effected by any vio- 
lent and accidental means, I should apply 
the same general rule of construction, and 
hold the company liable, in accordance with 
what I regard as embraced within the mean- 
ing of the words, "any accidental means," 
taking them in their most comprehensive, 
popular acceptation. The injuries were ef- 
fected by violence, but was there any acci- 
dent? Mr. Webster defines "accident" to be 
an event that takes place without one's fore- 
sight or expectation,— an event which pro- 
ceeds from unknown cause, or an unusual 
effect of a known cause, and therefore not 
expected; chance, casualty, contingency, un- 
expectedly happening by chance, unexpect- 
edly taking place, not according to the usual 
course of things. Perhaps, in a strict sense, 
any event which is brought about by de- 
sign of any person is not an accident, be- 
cause that which has accomplished the in- 
tention and design, and is expected, is a 
foreseen and foreknown result, and therefore 
not strictly accident. Yet I am persuaded this 
contract should not be interpreted so as thus 
to limit its meaning, for the event took place 
unexpectedly, and without design on Ripley's 
part. It was to him a casualty, and in the 
more popular and common acceptation of the 
word, "accident," if not in its precise mean- 
ing, includes any event which takes place 
without the foresight or expectation of the 
person acted upon or affeeted by the event. 
A man goes to a livery for a horse and 
carriage, and is given one. But the horse 
is sure to run away if he is driven. This 
the livery man knows; the hirer does not. 
The horse is taken, driven, and runs away, 
injuring the hirer. Now, the event was fore- 
seen and expected by the owner of the horse, 
but unforeseen and unexpected by the hirer, 
and, therefore, it seems to me it was acci- 
dental to him, and, within view of this poli- 
cy, would be regarded an accident. A man 
throws a train of cars off the track, and 
one or more passengers are injured or kill- 
ed. To those in the car it is an accident — 
a casualty,— while in the exact sense mur- 
der is not an accident I think in constru- 
ing a policy of insurance against accident, 
issued to all sorts of people, a majority of 
whom do not, as the company well know, 
nicely weigh the meaning of words and 
terms used in it, courts are called upon to 
interpret the contract as a large class not 
versed in lexicology are sure to regard its 
terms and scope. That which occurs to them 
unexpectedly is by them, called "accident." 
The company fix the terms of this contract, 
and are to be held, in the absence of plain 
and unequivocal exceptions and provisos, to 
intend what, in popular acceptation, the in- 
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sured party is likely to understand by its 
terms. This question is not, perhaps, entire- 
ly free from doubt I find no case in which 
the exact point has been decided; but it does 
not become as material in this case as 
though the rights of the parties turned upon 
it. The conclusion at which I have arrived 
on the other question defeats the right of 
the plaintiffs to recover, and judgment is 
accordingly given for the defendant. 

[Affirmed by the supreme court, 16 "Wall. (83 
U. S.) 33G.J 
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RISCH v. FISKE. 
[Nowhere reported; opinion not now accessible.] 



Case 3STo. 11,856. 

RISHER v. The FROLIC. 

[1 Woods, 92.] i 

Circuit Court, D. Louisiana. Nov. Term, 1870. 

Payment— Taking Note— Intention — Maritime 
Lien — Pilot's Wages. 

1. In general, unless otherwise specially 
agreed, the taking of a promissory note for a 
preexisting debt is treated prima facie as a con- 
ditional payment only, and is a payment if the 
note is paid. 

2. A negotiable promissory note will operate 
as an extinguishment of a prior existing debt 
if it is so intended by the parties. 

3. Where a pilot held an account for wages 
against a steamboat, and took the note of the 
owner of the boat for the amount, signed by an- 
other person as security, due in 30 days, with 
interest at a rate higher than the account bore, 
and receipted the account as paid in full by the 
note; held, that these facts, with other circum- 
stances, showed a purpose on the part of the 
payee to take the note in extinguishment of his 
debt, and that his lien upon the steamboat was 
lost. 

[Appeal from the district court of the Unit- 
ed States for the district of Louisiana.] 
In admiralty. 

John B. Cotton and L. L. Levy, for libel- 
lant. 
B. Egan, for claimant. 

WO ODS, Circuit Judge. The libellant claims 
§l,0GO as the balance due him for wages as 
pilot on board the steamer Frolic for services 
rendered as such, from May 1 to June 20, 
1SG6. The testimony clearly establishes the 
facts that the services were rendered by the 
libellant as claimed, and that the compensa- 
tion charged was the compensation agreed 
on between libellant and the owner of the 
boat. John Haberly intervenes as claimant, 

i [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 



and alleges and proves that he is now the 
owner of the steamer Frolic, having pur- 
chased her of Mrs. Mary Hein, the former 
owner, on the Sth day of May, 1S67, and by 
way of defense avers among other things, 
that the libellant has lost his lien on the 
steamer by reason of the following facts, to 
wit: That immediately on the termination of 
his service as pilot, the libellant presented 
his account therefor to Mrs. Mary Hein, who 
was then the owner of the boat, and instead 
of receiving the money for the balance due 
him, took the joint note of Mrs. Hein and of 
her husband, J. Hein, dated June 20th, 18GG, 
for the amount thereof, payable to libellant, or 
order, in 30 days, with interest at 8 per cent., 
and signed the following receipt at the foot 
of the account: "Received payment, in a note 
at thirty days, in full for the above amount. 
(Signed) W. W. Risher." Claimant alleges 
that the taking of this note by libellant was 
a novation of the debt which extinguished 
his lien on the boat, and that his only reme- 
dy is a personal action against the makers of 
the note. In general, unless otherwise spe- 
cially agreed, the taking of a promissory note 
for a preexisting debt is treated prima facie 
or as a conditional payment only, that is, as 
payment if the note is paid. 2 Bailey, Bills, 
c. 9, p. 363; Puckford v. Maxwell, 6 Tenn. 
52; Owensen v. Morse, 7 Tenn. 64; Murray 
v. Governeur, 2 Johns. Cas. 438; Elliott v. 
Sleeper, 2 N. H. 525; Holmes v. De Camp, 1 
Johns. 34; Putnam v. Lewis, 8 Johns. 380; 
Bill v. Porter. 9 Conn. 23; Van Cleef v. The- 
rasson, 3 Pick. 12; Muldon v. Whitlock, 1 
Cow. 290. But in some of the American 
states a different rule is applied, and unless 
it is otherwise agreed, the taking of a prom- 
issory note is deemed prima facie an absolute 
payment of the preexisting debt. Hutchins 
v. Olcutt, 4 Vt. 549; Thacher v. Dinsmore, 5 
Mass. 299; Whitcomb v. Williams, 4 Pick. 
228. But in each case the rule is founded on 
a mere presumption of the supposed intention 
of the parties, and is open to explanation and 
rebutter by establishing by proper proofs 
what the real intention of the parties was,, 
and this may be established not only by ex- 
press words but by reasonable implication 
from the attendant circumstances. Wallace 
v. Agry [Case No. 17,09G]; Maneely v. Mc- 
Gee, 6 Mass. 143; Watkins v. Hill, 8 Pick. 
522. A negotiable promissory note will op- 
orate as an extinguishment of a prior ex- 
isting debt, if it is so intended by the parties. 
The only question is as to the proof of such 
intention. In the case of The St. Lawrence, 
1 Black [66 U. S.] 531, Taney, C. J., says: 
"The remaining question is, has this lien 
been forfeited or waived? It was not waiv- 
ed upon the general principles of maritime 
law by the acceptance of Graham's notes, un- 
less the claimants can show that the libe- 
lants agreed to receive them in lieu of and in 
place of their original claim." 
Following this authority, the burden of 
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proof is on the claimant to show that libe- 
lant received the note of Mrs. Hein and her 
husband in payment and extinguishment of 
his original claim. Has the proof been 
made? We think it has. The receipt of 
libellant under his own hand declares that he 
has received the note in payment of his 
claim. There can be no better evidence of 
the intention of libellant than his own writ- 
ten declaration made at the time of the trans- 
action. In Hunt v. Boyd, 2 La. 109, the 
plaintiff received a draft for his account 
against the schooner Elizabeth, and under- 
wrote the account as follows: "Received pay- 
ment by draft on John Boyd & Co. at 30 
days' sight" The supreme court on this 
said: "We are of opinion that the plaintiff, 
by taking this draft as payment of the ac- 
count, extinguished it; and that suit cannot 
now be maintained on that which was dis- 
charged by the agreement which the receipt 
evidences." So in White v. McDowell, 4 La. 
Ann. 543, the supreme court of Louisiana 
held that when a creditor writes at the foot 
of an account, "Received payment by note," 
it is a novation of the debt. 

In addition to the distinct declaration in 
writing that libellant received the note in 
payment of his claim, the circumstances of 
the case show that such was his intention. 
One circumstance, entitled to some weight, 
is the fact that the note taken bore a higher 
rate of interest than the account. This 
shows that the purpose of libellant in taking 
the note was not simply to evidence the ex- 
istence and amount of his claim. It is like 
the case of taking a note for a greater sum 
than was actually due on the account, and 
giving time for payment Another circum- 
stance, showing the intention of libellant, is 
found in the fact that he was emplpyed as 
pilot on the Frolic in January, February, and 
March, 1867, before Haberly became the own- 
er of the boat, and was paid in full for such 
services without making any claim, so far 
as appears, for the amount due for his serv- 
ices in 1866. If he purposed to hold the boat 
for his services rendered in 1866, it would 
have been most natural, when receiving pay- 
ment for similar services rendered in 1867, 
to have then made his claim therefor. The 
libellant has been examined as a witness, but 
is silent as to any such claim. Moreover, the 
libellant never commenced any action to en- 
force his alleged maritime lien for over eight- 
een months after the note taken by him in 
payment of the account became due. This 
circumstance indicates that the idea of set- 
ting up his lien upon the steamer was an aft- 
erthought 

I think the. written receipt of the libellant, 
and the circumstances of the case, establish 
that it was the intention of the libellant to 
receive the note referred to in payment of his 
account. This fact established, it follows that 
he has lost his lien upon the steamer, and 
that his libel must be dismissed at his costs. 
Decree accordingly. 



Case No. 11,857. 

The RISING DAWN. 

[Blatchf. Pr. Cas. 368; 20 Leg. Int. 229.] i 

District Court, S. D. New York. June 25, 1863. 

Prize— Former Release— Approaching Blockad- 
ed Coast. 

1. This vessel was seized as prize and taken to 
Key West, and released by the prize court there 
on bonds, and permitted to proceed on her voy- 
age. She was afterwards arrested again as 
prize, for an alleged attempt to violate the block- 
ade after leaving Key West. Meld, that her 
release at Key West did not absolve her from 
her obligation not to violate the blockade aft- 
erwards.. 

2. Approaching a blockaded coast from ne- 
cessity. Vessel and cargo condemned for an at- 
tempt to violate the blockade. 

3. Leave given to the claimants to move with- 
in four days for a rehearing on further proofs. 

Smith & Andrews, for libellants. 
Mr. Edwards, for claimants. 

BETTS, District JuSge. This vessel and car- 
go were captured, as prize of war, March 25, 
1863, at sea, off the coast of North Carolina, 
by the United States gunboat Mount Vernon, 
and were sent into this port for adjudication. 
They were libelled in this court for condemna- 
tion, April 14th thereafter. The British con- 
sul intervened in the suit, and filed his claim 
in behalf of British owners, May 12th there- 
after, and the case was submitted to the court 
on written briefs, by the counsel for the re- 
spective parties, June 8, 1863. 

The vessel and cargo were British proper- 
ty, and her erew were British subjects. She 
was lying in the port of Nassau, N. P., in 
December last, and, about the 5th of that 
month, was despatched from that port to Key 
West, under her master, Ryan, with a cargo 
of salt, laden on board by Sawyer & Menendez, 
of Nassau, who appointed her master, and she 
was to proceed from Key West with that cargo 
to New York. On her passage from Nassau to 
Key West she was seized \>y a United States 
ship-of-war, and taken as prize into the port 
of Key West, and delivered into the custody 
of the prize court in that district By the order 
of that court, under the proceedings in prize, 
the vessel was released from seizure, on de- 
positing in court bonds for the appraised val- 
uation of the vessel and cargo, and was per- 
mitted to prosecute the voyage to New York, 
carrying the same cargo with her. The fore- 
going facts are authenticated by official docu- 
ments found with the vessel on her last cap- 
ture, March 25, 1863. She proceeded to sea 
with her cargo, from Key West, for the port of 
New York, March 15th, and, on the 25th of 
the same month, was captured and sent into 
this port, with the same cargo on board. The 
libellants insist that she was intercepted in 
making an attempt to violate the blockade of 
the coast of North Carolina. The defence set 
up thereto is: (1) The exemption, bylaw, of 

i [Reported by Samuel Blatchford, Esq. 20 
Leg. Int. 229, contains only a partial report.] 
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the vessel and cargo, tinder the preceding 
facts, from arrest for the cause alleged, after 
her restoration by the proceedings in the 
prize court at Key West; and (2) that 
legal cause of justification is shown for the 
approach of the schooner to the blockaded 
coast, because of the state of necessity for im- 
mediate relief in which she was placed at the 
time of her apprehension. It is alleged in 
the evidence of the master, upon his prepara- 
tory examination, that at the time of his cap- 
ture he was in sight of the North Carolina 
<:oast, and in the vicinity, as he supposes, of 
"Wilmington, and that he was forced to that 
place by violence of weather, the want of wa- 
ter, and injuries sustained in his sails, after 
his departure from Key West, rendering it 
necessary for him to obtain relief. The whole 
tenor of the master's testimpny on that sub- 
ject is exceedingly indefinite and unsatisfac- 
tory, and strongly inconsistent with the entries 
and statements made upon the log of the ves- 
sel, so long as those entries continued. The 
master and mate were aware of the existence 
of the blockade of the place the vessel was 
endeavoring to enter when she was seized, and 
no colorable excuse is established in the facts, 
nor is any intimated, for her being in the posi- 
tion at which she was captured, except the ar- 
gumentative suggestion, that, as she was on a 
voyage from Key West to New York, author- 
ized by the action of the prize court, she be- 
came impliedly discharged and relieved from 
the responsibility "she would have incurred had 
that been her original and continuing voyage. 
I cannot perceive any distinction or palliation, 
whether the inception of the voyage was at 
Nassau, or at Key West, or whether the vessel 
was pursuing an intermediary course through 
both ports, with the interruption of a positive 
arrest and a conditional release on bail. That 
release cannot be claimed to amount to a dis- 
charge from the obligation to avoid carrying 
articles contraband of war to an enemy port, 
or violating an embargo. 

If the proceedings in the prize court at Key 
West were equivalent to the actual forfeiture 
of the vessel and the transfer of her past 
ownership to other hands, she still remained 
subject to the public law, and liable to con- 
fiscation for attempting to enter a blockaded 
port, if remaining a neutral, or for carrying 
on trade or traffic with the enemy, if a home 
bottom. I think it clear, upon the proofs pro- 
duced on the trial, that the vessel left Key 
West, with her cargo of salt, with design to 
transport the same to the blockaded port she 
was actually attempting to enter when ar- 
rested, it being well known to the officers and 
crew on board at the time that the place was 
then under an efficient blockade. I forbear 
rehearsing in further detail the evidence sub- 
mitted to the court on the hearing, and order 
a decree of condemnation and forfeiture of 
the vessel and cargo to be entered, with 
leave to the claimant to move the court, with- 
in four days from the entry and service of 
notice of the decree, for a rehearing in the 
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suit, upon further proofs according to the 
usual procedure in such cases. Order accord- 
ingly. 



RISING FAWN IRON CO. (WARNER v.). 
See Case No. 17,188. 



Case Wo. 11,858. 

The RISING SUN. 

[1 Ware (378) 385.] l 

District Court, D. Maine. June Term, 1837. 

Salvage — Embezzlement bt Salvor — Owner's 
Share— To Whom Forfeited Shares Go- 
Clothing op Salved Crew. 

1. Embezzlement by a salvor works a forfei- 
ture of his claim of salvage, but does not preju- 
dice his co-salvors, who are innocent. 

[Cited in Cromwell v. The Island City, Case 
No. 3,410; The L. T. Knights, Id. 8,585; 
TJ. S. v. Stone. 8 Fed. 251.] 

2. If the master and all the crew are impli- 
cated in the embezzlement, it will not work a 
forfeiture of the share of innocent owners of 
the salvor ship. 

[Cited in The Missouri, Case No. 9,654.] 

__ 3. The clothing of the master and crew which 
is left on board a vessel when they abandon 
her, is not included in the mass of property on 
which salvage is allowed, but is restored free of 
charge. 

4. The ancient rule of the admiralty, to allow 
a moiety as salvage in all cases of derelict, is 
no longer a binding rule. It bends to the cir- 
cumstances of particular cases. 

[Cited in The W. D. B., Case No. 17,306.] 

5. When the shares of any salvors are for- 
feited, they do not accrue to their co-salvors, 
to increase their shares, but are reserved for 
the owners of the property saved. 

This was a case of salvage. The schooner 
Albion, belonging to the libellant, on her re- 
turn from a fishing voyage on the Grand 
Banks, on the 13th of September, 1836, fell 
in with the Rising Sun [Sponagle, master] 
about twenty miles south of Cape Sables, 
deserted by her crew, lying on her beam 
ends, and filled with water. The master and 
crew of the Albion took possession of her, 
and cut away her masts, when she righted. 
They found her loaded with cord- wood; and 
upon further examination they found mon- 
ey on board to the amount of one hundred 
dollars, with various articles of clothing 
which were left by her crew when they aban- 
doned her, of about the same value. The 
Albion took her in tow, and the weather 
proving favorable, brought her into the Pe- 
nobscot river, when a libel was filed by the 
owners of the Albion, for salvage. She prov- 
ed to be a schooner belonging to Halifax, and 
a claim was filed by Sponagle, her late mas- 
ter, in behalf of the owners. 

Mr. Allen, for Iibellants. 
Fessenden & Deblois, for claimants. 

WARE, District Judge. This is a case of 
derelict, and a clear case of salvage unless 



i [Reported by Hon. Ashur Ware, District 
Judge.] 
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there has been a forfeiture of the right by 
the misconduct of the salvors. The libel was 
originally filed by the owners of the Albion 
with the master for themselves and in be- 
half of the crew. The claimants object to 
the allowance of any salvage, alleging a for- 
feiture on account of the misconduct of the 
salvors. The misconduct alleged is the em- 
bezzlement of the money and clothing found 
on board, by the master and crew of the Al- 
bion. A number of depositions have been 
taken in support of the allegation, by which 
it is clearly proved that soon after the ves- 
sel was brought into a place of safety, the 
master and crew of the Albion took the mon- 
ey and clothing which they found on board, 
and divided it among themselves. Sponagle, 
the master of the Rising Sun, happened to 
be at Bucksport at the time, or soon after 
the arrival of the two vessels at that port, 
and having ascertained the embezzlement, 
applied for a warrant against those who 
were supposed to be concerned in the fraud, 
by means of which the articles purloined 
were eventually recovered. 

There is no doubt that this embezzlement 
works an entire forfeiture of all claim for 
salvage on the part of those who participated 
in it Salvage property is always from ne- 
cessity more or less exposed to be plundered 
by the salvors, and when found derelict it 
is peculiarly so, because the owner has then 
no power to protect it by the care and 
oversight either of himself or his agents. 
It is entirely at the disposal of strangers, 
who usually do not even know who the own- 
er is, and who are not ordinarily persons 
trained by education and habit to the most 
exact and punctilious notions of the distinc- 
tion between meum and tuum, particularly 
In relation to property abandoned by the 
owner; and the experience of maritime com- 
merce in all ages shows that* the temptation 
to illicit gain in such cases is apt to be too 
strong for the integrity of those who are 
most usually subject to it. The law does 
what it can on these melancholy occasions to 
fortify their honesty, by allowing them the 
most liberal reward. It is, for this reason, 
the habit of maritime courts not to stint the 
compensation of salvage service to a naked 
quantum meruit for the actual labor and 
danger encountered in the salvage. They 
act on principles of more enlarged liberality. 
It is the policy of the law, with a view to the 
general interest and security of commerce, 
and to encourage a hardy and adventurous 
class of men to engage in such laborious and 
hazardous enterprises, and to take from them 
the temptation to dishonesty, by the liberali- 
ty of its reward. But while the law is thus 
liberal, it requires on the part of the salvors 
the most scrupulous fidelity. It visits, there- 
fore, any embezzlement, although small, with 
an entire forfeiture of all claim for salvage. It 
not only withholds the extraordinary reward 
awarded to an honest salvor as a premium on 
his courage and hardihood, but by way of 
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penalty on his fraud deprives him of even a 
quantum meruit for his labor. The right 
having been forfeited, it is not restored by . 
the owner's recovery of the embezzled goods 
by the aid of a criminal process. There is 
some reason to believe that a part of the 
crew of the Albion exhibited some reluctance 
to become participators in the fraud; and 
If any of them, before the institution of a 
compulsory process on behalf of the owners 
had voluntarily come forward and surren- 
dered that part of the plundered property 
which they had reluctantly received, I should 
have felt it my duty to restore them to their 
rights as salvors. The spirit of the mari- 
time law is to overlook and pardon offences 
on repentance and the tender of reasonable 
amends. But without such restitution there 
can be no pretence of a claim to salvage by 
those who have 'made themselves partners 
in the fraud. This is not contested by the 
counsel for the libellants, and upon the com- 
ing in of the depositions, by an amendment 
of the libel, the claim of salvage on the part 
of the master and crew has been withdrawn. 
But it is contended by the counsel for the re- 
spondents, that the master and the whole 
crew having been concerned in the embezzle- 
ment, this works a forfeiture, not only of 
their shares, but of that of the owners also. 
The master, it is said, is their agent, and the 
crew their servants; and the argument is 
that the owners, upon principles of law, can- 
not maintain a claim founded on the acts of 
their agent and servants, when they are so 
deeply tainted with fraud; that it is against 
public policy to support a claim Under such 
circumstances. It is at the same time ad- 
mitted that this will be extending the for- 
feiture further than it has been carried in 
any reported decision. 

In the case of The Blaireau, 3 Cranch [7 
U. S.] 240, and that of The Boston [Case No. 
1,673], the master was guilty of embezzle- 
ment, and in both cases the forfeiture of his 
share of the salvage was enforced against 
him by the court. In the latter case he was 
part owner, and it was held that the forfei- 
ture extended not only to the share which 
he claimed on the ground of his personal 
service, but to the portion to which he would 
have been entitled as owner. The Boston 
[supra]. It was not, however, intimated by 
the court, or contended at the argument, 
that the fraud of the master could prejudice 
the claim of the innocent part owners. The 
objection is admitted to be new, but if it is 
well founded in law and justice, it ought not 
to be overruled merely because it has never 
been taken before. It is true that the mas- 
ter is the agent of the owners, and that they 
are bound for his acts, as well torts as con- 
tracts, while acting within the general scope 
of his authority. If a vessel is employed as 
a carrying ship, and the master purloins or 
embezzles goods taken on freight, the owner 
will be responsible for his fraud, because to 
receive and carry goods on freight is within 
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tlie general scope of Ms employment; and 
as the owners hold him out to the world as 
a man entitled to confidence, they are held 
to answer for his frauds to those who trust 
him. Abb. Shipp. pp. 92, 99, note 1. But 
the owners are not answerable for his acts, 
unless they are expressly authorized, or fall 
within the usual course of his employment 
Whether it can be considered as within the 
scope of the master's authority, when he is 
intrusted by the owners with a vessel for 
the purpose of carrying goods on freight, or 
fishing, or for any of the objects for which 
vessels are usually employed, to employ it in 
saving a wreck which he may accidentally 
fall in with at sea, so that his owners shall 
be bound for his acts of fraud or negligence, 
is not, that I am aware of, settled by any 
reported decision. Though such events are 
not of very frequent occurrence, it is not 
rare, when a wreck is met, if the cargo is 
supposed to be valuable, for an attempt to 
be made to save it. When the attempt is 
successful, the owners are not likely to com- 
plain. Should, however, their own vessel be 
lost in the enterprise, it is admitted in all the 
cases that they would lose their insurance, 
if the insurance were for the voyage, as it 
would amount to a deviation and would in- 
crease the risk. But if the vessel were in- 
sured on time, it is not perhaps quite so clear 
that the insurance would be forfeited. But 
whether the master can, in any case, be con- 
sidered as acting within the scope of his 
authority, when he employs a vessel in such 
an unusual enterprise, need not be decided 
in this case. From the practice of allowing, 
in such cases, a part of the salvage to the 
vessel, it would seem that courts do not con- 
sider the act as such a violation of duty on 
the part of the master as would," in case of 
disaster, render him liable to the owners. 
But waiving the question as to the power of 
the master, to involve the responsibility of 
the owners for his acts, in an affair of this 
kind, so far as it results from his general 
authority as master, it is said that the own- 
ers, by becoming parties to this libel, have 
affirmed his act, and that it is now too late 
for them to deny his authority; and that 
they are responsible for his frauds precisely 
as they would be if he had been previously 
authorized. Admitting it to be so, and the 
question will be how far this liability ex- 
tends. If the Albion had been a freighting 
vessel, and the money and other articles em- 
bezzled had been taken on freight, the own- 
ers would have been liable only for the value 
of the articles. When they were restored 
to the shipper either by the master or any 
other hand, they would be discharged from 
their responsibility, and the shipper would 
be liable for the freight. In the present case 
the goods embezzled have been restored, and 
why should not the owners be entitled to a 
compensation for the use and risk of their 
vessel in saving them. 
It is argued further that it is against pub- 



lie policy to allow the owners to maintain a 
claim through the acts of their agent and 
servants, when the transaction which is the 
foundation of their claim is so deeply tainted 
with fraud. But in point of fact, the act 
of the master is not properly the foundation, 
it is only the occasion of the owner's claim. 
The master and crew have their own per- 
sonal claim for their personal services. The 
foundation of the owner's claim is the serv- 
ice of his vessel. Experience shows that the 
temptation to fraud is too strong for the in- 
tegrity of that class of persons who are 
usually engaged in those enterprises. The 
law endeavors to overcome this temptation, 
first by the liberality of its rewards, and 
secondly by inflicting with unyielding con- 
stancy a forfeiture of all salvage upon every 
person who is guilty of embezzlement. By 
extending the forfeiture beyond the guilty 
individual, it is not apparent that more ef- 
fectual security would be given to property 
in this exposed situation. If a man would 
not be deterred from pilfering by the fear 
of losing his own share of the salvage, there 
is but little probability that he would be 
by making his misdemeanor a ground of for- 
feiture of the rights of others. The oper- 
ative check on his cupidity is the apprehen- 
sion of losing his own reward. To extend 
the forfeiture in this way would be imposing 
a personal penalty, by way of punishment, 
where there had been no personal delinquen- 
cy. It would be inconsistent with the prin- 
ciples of law and justice, and does not ap- 
pear to me to be called for by any principle 
of public policy. 

A question was raised at the argument, 
whether the clothing on board, which ap- 
pears to have been principally the wearing 
apparel of the crew, ought to be included in 
the mass of property on which salvage is al- 
lowed. I think not. On these melancholy 
occasions, those who escape from shipwreck 
usually find themselves in a strange land, 
without friends and without resources, and if 
the wreck happens to be brought to the same 
shore by other hands, the common feelings 
of humanity require that their clothing should 
be restored to them forthwith, unburdened 
with salvage. 

Then as to the amount of salvage. In cases 
of derelict, the habit of the admiralty, it 
has been said, is to allow a moiety. The 
rule seems formerly to have been considered 
imperative, to allow that proportion in all 
cases, without distinction. But in modem 
times the rule is not considered as inflexible. 
Sometimes, though rarely, more is given, and 
sometimes less, having a just regard to the 
circumstances of each -case; to the risk, the 
labor, the amount of property saved, and the 
value of that put at hazard by the salvor's 
service. The Aquila, 1 C. Rob. Adm. 37; The 
Fortuna, 4 0. Rob. Adm. 193; Rowe v. The 
Brig [Case No. 12,093]; The Henry Ewbank 
[Id. 6,376]. When the property is large in 
amount, a less proportion is given, and when 
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the amount of property saved is small, and 
the merits of the service require it, more 
than a moiety is given. The principle is to 
allow such a reward as will "be an induce- 
ment to men of hardy enterprise, who are fa- 
miliar witn«the dangers of the seas, to ex- 
pose themselves to such risks, and if they 
are scrupulously faithful in preserving the 
property for the true owner, to reward them 
for their honesty. In the present case, al- 
though the peril was not great, the weather 
happening to be unusually favorable, the value 
of what was saved is small. The cargo of 
cord-wood is of but little value, and the ves- 
sel being brought into a foreign country, and 
losing her national character, is worth noth- 
ing more than the materials which could be 
obtained by breaking her up. The whole 
amount is but §536, while that of the salvor 
vessel, independent of the fish she had on 
board, is over $2,000. I shall allow three 
fifths of the gross amount, as salvage. The 
proportion usually allowed to the vessel is 
one third, but sometimes a moiety is allowed 
(The Blenden-Hall, 1 Dod. 421), and I think 
that not an undue proportion in the present 
case. The forfeited share of the master and 
crew accrues to the benefit, not of the co- 
salvors, to enlarge their shares, but to that 
of the owners of the property saved. 
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RISLEY v. INDIANAPOLIS, B. & W. RY. 
CO. et al. 

[7 Biss. 408.] i 

Circuit Court, D. Indiana.. April, 1877. 

Evidence — Proof op Handwriting — Variance 
in Signature — Weight op Evidence. 

1. A variance in a signature is not necessarily 
proof of its being a forgery. Dissimilitude may 
be occasioned by a variety of circumstances, by 
the state of health and spirits of the writer, by 
the materials, by his position, or by his hurry 
or care. 

2. If a witness swears that he was present 
and saw a party sign a disputed instrument of 
writing, his evidence ought to outweigh the 
statement of another (both witnesses being 
equally credible) who testifies that he is ac- 
quainted with the handwriting of the alleged 
signer and that he does not believe the sig- 
nature to be genuine. 

[This was an action at law by John E. Ris- 
ley against the Indianapolis, Bloomington & 
Western Railway Company and others.] 

Baker, Hord & Hendricks, D. W. Voorhees, 
Henry Crawford, and Buskirk & Nichols, for 
plaintiff. 

McDonald & Butler and Harrison, Hines 
& Miller, for defendants. 
• 

GRESHAM, District Judge (charging ju- 
ry). John E. Risley, the plaintiff, recovered 
a judgment in the supreme court of Marion 
county against the Indianapolis, Blooming- 

i [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



ton and "Western Railway Company for ?55,- 
879. This judgment was appealed to the 
supreme eourt of this state, and in so doing 
the bond in suit was filed. The railway 
company makes no defense, and as to it your 
verdict will be for the plaintiff. 

The defendants, Willson, Nebeker and Gish, 
who are sued as sureties, each by his sepa- 
rate plea, under oath, technically called non 
est factum, denies the execution of the bond. 
These pleas present the only issue in the 
case, and while admitting every other ma- 
terial allegation in the declaration, they 
throw upon the plaintiff the burden of prov- 
ing that the sureties did sign the instrument; 
and in order to justify you in finding a ver- 
dict for the plaintiff against any one of the 
sureties, it must appear by fair preponder- 
ance of all the evidence that the bond was 
signed by that surety. The sureties are not 
required to prove that they did not sign the 
bond. The plaintiff has the affirmative of 
the issue, and unless you think he has sup- 
ported it, as already stated, by a fair pre- 
ponderance of all the evidence against all 
or some one of the sureties, he is not entitled 
to a verdict. 

There is a -conflict in the testimony of the 
witnesses. That conflict is found in the evi- 
dence of those who testify from personal 
knowledge, as well as those who spoke from 
opinion or belief only. In case of such con- 
flict it is the duty of the jury to endeavor 
to so reconcile the testimony as to impute 
perjury to no one. If, however, after care- 
fully weighing all the evidence, you are una- 
ble to escape the conviction that there is dis- 
honesty in the case, then you should prompt- 
ly and fearlessly locate that dishonesty where 
your judgments and consciences tell you "it 
belongs. 

Remembering, then, that the burden of the 
issue is on the plaintiff, you have the testi- 
mony of C. W. Smith that on the 27th day 
of September, 1872, the day the bond bears 
date, he wrote a dispatch and gave it to the 
operator of the company at Indianapolis, to 
be sent to Crawfordsville, requesting the de- 
fendant Willson to meet him at the station 
at that place on the arrival of the train that 
day; that Willson did meet him as request- 
ed, when at Smith's solicitation, and in his 
presence, he signed the bond; that with the 
bond thus signed by Willson, he proceeded 
on the same train to Covington; that at the 
same time that he left with the operator at 
Indianapolis the dispatch for Willson, he also 
left a dispatch for Cherry, the operator- at 
Covington, directing the latter to request the 
defendant Nebeker, to meet him at the sta- 
tion at that place on the arrival of the train 
the same day; that, arriving at Covington 
he met Nebeker at the station, where he re- 
quested him to sign the bond as surety, and 
procure still another signature to it; that 
Nebeker took the bond, saying he would sign 
it as requested, and then have it signed by 
his partner, Gish, after which he would send 
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it to Smith, at Urbana. Papers In Smith's 
handwriting, purporting to be the original 
dispatches left by him with the operator at 
this place, to be sent to Willson, at Craw- 
fordsville, and Cherry, at Covington, are in 
evidence. If you believe these are genuine 
dispatches, and in fact were sent from In- 
dianapolis to Crawfordsville and Covington, 
announcing to "Willson and Nebeker the com- 
ing of Smith, then those circumstances cer- 
tainly strongly tend to corroborate Smith's 
evidence. 

If, however, you believe those dispatches, 
or any others in evidence, are bogus; that 
instead of being genuine, as they purport to 
be, they have been fabricated in whole or in 
any material part to corroborate Smith, then 
you will hardly hesitate about discarding 
Smith's entire testimony. It seems to be 
conceded that if the testimony of Smith is 
not entiteld to belief the plaintiff cannot re- 
cover. If the bond is a forgery as to the 
sureties, it is difficult to escape the belief 
that Smith was concerned in the crime. His 
employments, both before and since the date 
of the bond, show that he was a man of suffi- 
cient judgment and ability to successfully 
manage important departments in the oper- 
ation of large railroad corporations. At the 
date of the bond he was general manager of 
the Indianapolis, Bloomington and Western 
Railway Company, and two of the defend- 
ants, Willson and Nebeker, were directors In 
that company. What interest or motive 
could have tempted him to commit such a 
crime? Is it probable from anything in the 
evidence that he would thus have forged the 
names of three well known citizens? 

These and like considerations may aid you 
in weighing the evidence of Smith. The real 
question, however, which you are called upon 
to decide is, whether or not the defendants 
signed the bond? If they did not they are 
not liable, whether Smith or some one else 
forged it. 

Griggs testifies in his deposition that at the 
Neil House, at Columbus, Nebeker admitted 
to him that he did sign the Risley bond. Wit- 
nesses testifying to the admissions of parties 
out of court frequently fail to convey to the 
jury the exact meaning of what was said. 
This may result from defective recollection 
as well as from indifference or inattention to 
what really was said. But if you believe 
Nebeker did say to Griggs that he had signed 
the Risley bond, and that he referred to the 
bond in suit, then, as to Nebeker, you have 
an admission that the bond is genuine. I 
need hardly say that the law regards such 
evidence as material and convincing. The 
other testimony of the plaintiff, more or less 
confirmatory of the main points already al- 
luded to, I will not stop to notice further 
than to say that you will give it all its due 
weight. No one has testified that he saw 
Gish sign the bond, or heard him admit that 
he had signed it. As to him the plaintiff 
must rely on the testimony of the witnesses 



i who said they were familiar with his hand- 
writing, and that in their opinion his signa- 
ture to the bond was genuine, and, in addi- 
tion thereto, the circumstances and facts 
which apply with like force to all the defend- 
ants. 

Passing next to the evidence of the other 
side, you have the positive testimony of Will- 
son, Nebeker and Gish, that they did not 
sign the bond. The sureties have long lived 
in Montgomery and Fountain counties, their 
callings have been such as to afford ample 
opportunity for their neighbors to become 
familiar with their handwriting and signa- 
tures. Many of those neighbors of acknowl- 
edged intelligence and integrity, have testi- 
fied that they were acquainted with their 
handwriting, and that in their opinion the 
signatures to the bond were not genuine. 
While the opinion of witnesses thus given is 
material and competent evidence for the de- 
fendants, and should receive the weight r,o 
which it is justly entitled, you will readily 
perceive why evidence of this character 
should be received with caution. 

On cross-examination the witnesses under- 
took to point out wherein the signatures in 
dispute were unlike the genuine signatures 
of the defendants. It is for you to say 
whether the supposed variations pointed out 
by the witnesses were trivial or important. 
We know that men, even good scribes, do 
not always -sign their names exactly the 
same way. Dissimilitude may be occasioned 
by a variety of circumstances, by the state 
of health and spirits of the writer, by the 
materials, by his position, and by his hurry 
or care. And in this connection the question 
will doubtless occur to you whether the 
witnesses who testified on this point would 
have given their opinions that the signatures 
were bogus, had they not looked at the bond 
with their minds unconsciously swayed by 
the impression created by the defense set up 
by the sureties. The testimony of a witness 
who speaks from his own personal knowledge 
is more satisfactory and convincing than the 
testimony of another who speaks of matters 
which lie in opinion only. 

'If a witness swears that he was present 
and saw a party sign a disputed instrument 
of writing, his evidence ought to outweigh 
the statement of another (both witnesses be- 
ing equally credible) who testifies that he is 
acquainted with the handwriting of the al- 
leged signer and that he does not believe the 
signature is genuine. This suggestion ap- 
plies to the positive testimony of Smith in 
connection with the evidence of the witnesses 
who gave their opinion as to the genuineness 
of the disputed signatures from a* knowledge 
of the handwriting of the three defendants. 
In weighing the evidence of Willson, Nebe- 
ker and Gish, you will not forget that they 
are defendants, testifying in their own be- 
half, with heavy pecuniary interests at stake; 
which circumstances go to their credit. 
All other facts which are relied on by the 
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defendants as tending to support their side 
of the issue, and to which your attention has 
been called by counsel, you 'will give due 
weight to, without further summing up by 
the court j 

Mrs. Willson, the wife of one of the de- 
fendants, was permitted to testify before you 
as to certain facts in the case. She was not 
a competent witness for or against her hus- 
band, and was permitted to testify, as was 
stated at the time, only in behalf of the de- 
fendants, Nebeker and Gish, and you will 
consider her evidence only so far as it bears 
on the case as to them. 

"With one or two exceptions the witnesses 
all testified in your presence. The law just- 
ly regards cross-examinations as one of the 
most efficacious tests of the truth. That test 
has been unsparingly applied in this case, 
especially to the defendants, Willson, Nebe- 
ker and Gish, and to G. W. Smith. The pur- 
pose was the better to enable you to see how 
far, if at all, the witnesses were influenced 
by their situation, their interests, their bias, 
their sympathy and friendship, and also' to 
give you an opportunity of judging of the 
strength and accuracy of their recollections 
and their knowledge of the facts of which 
they spoke. You are the exclusive judges of 
the credibility of the witnesses and of the 
weight of their testimony. 

This trial is important hot only in the 
amount involved, but still more so in the fact 
that it seriously concerns the characters of 
men who have testified on both sides, and 
who have, heretofore, enjoyed the confidence 
and esteem of the public. 

As might be expected in such a case, the 
zeal and ability displayed by eminent coun- 
sel on both sides during the progress of the 
trial, as well as in the final argument, have 
not been out of proportion to the responsi- 
bility resting upon them. 

Having arrived at a conclusion after a pa- 
tient and intelligent consideration of all the 
evidence, let there be no hesitation about 
your verdict. You have no right to think 
of consequences. Keep this steadily in. view. 

The jury disagreed. 



Case JSTo. 11,860. 

EISON v. CRIBBS. 
ri Dill- 181.] i 
Circuit Court, E. D. Arkansas. 



1870. 



Release — "Witness— Faiity to Soit— Estoppel — 
"Civil Action""— Act op Coxgbess. 

1. Since the act of congress of July 2, 1864 
(13 Stat. 351, § 3), making parties competent 
witnesses (however it might have been before), 
a complainant in chancery who takes the depo- 
sition of a respondent, adversely interested, 
though without a previous order of court spe- 
cially reserving his rights, does not by operation 
of law, thereby release the respondent who 

i [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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gives his testimony from the liabilities set up 
against him in the bill. Nor does the complain- 
ant, by such act, estop himself to deny the 
truth of the evidence given by the respondent. 
rCited in Berry v. Fletcher, Case No. 1,356; 
Home Ins. Co. v. Stanchfield, Id. 6,660.] 

2. The phrase "civil action" in the statute of 
July 2, 1864, is used in distinction from criminal 
actions (Green v. U. S., 9 Wall. [76 U. S J 655), 
and includes suits in chancery as well as ac- 
tions at law. Per Miller, J. 

[Cited in Smith. v. Burnett, 35 N. J. (Eq.) 
320; Fenstermacher v. State (Or.) 25 Pac. 
143.] 

3. Quere: Whether under this act an unwill- 
ing party can be compelled to testify, except in 
cases where before the act he would be bound 
to do so. 

4. This act of congress was designed "to in- 
troduce a very important change, amounting to 
a revolution in the law of evidence, and it is not 
for the corrts to conteract the legislative will 
by distinctions at variance with the general 
scope of the new principle intended to be estab- 
lished." Per Miller, J., arguendo. 

[Appeal from the district court of the Unit- 
ed States for the Eastern district of Arkan- 
sas!.] 

The complainant's bill was dismissed, and 
the assignee appeals. The facts sufficiently 
appear in the opinion. The third section of 
the act of congress of July 2, 1864 (13 Stat. 
351), which was held to govern the question 
presented for decision, is in these words: "In 
the courts of the United States there shall -be 
no exclusion of any witness on account of 
color, nor in civil actions because he is a par- 
ty to, or interested in, the issue tried." 
Amended March 3, 1865 (13 Stat 533), in 
particulars not important in the present cause. 

Bingo & Yonley, for appellant. 
Garland & Nash, for appellee. 

MILLER, Circuit Justice. This is an ap- 
peal from a decree of the district court, in 
bankruptcy. 

Andrew J. Little having been declared a 
bankrupt, on the petition of some of his cred- 
itors, and Rison appointed assignee, the lat- 
ter brought suit in chancery against Cribbs 
and others, to recover a large stock of goods 
which he claimed to have been fraudulently 
transferred by the bankrupt to the defend- 
ants. 

The district court rendered a decree in fa- 
vor of the assignee against all of the defend- 
ants, except Cribbs, and dismissed the bill 
as to Cribbs. [Case unreported.] From this 
decree in favor of Cribbs-, the assignee has ap- 
pealed to this court, and I am now called on 
to review the action of the district court in 
that matter. The decree from which this ap- 
peal is taken, uses this language: "That as 
to the said defendant, Cullen G. Cribbs, com- 
plainant's said bill of complaint be, and the 
same is hereby dismissed, and that he go 
hence discharged therefrom without day, said 
complainant having released and discharged 
him of all liability in this suit, by taking his 
deposition without the leave of this court, to 
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be read as evidence on the trial of this cause, 
and proved by him as such witness, that his 
purchase of the goods mentioned in the plead- 
ings was made without any knowledge of the 
insolvency of his vendor, the said Andrew J. 
Little, bankrupt, or that he was indebted on 
account of his purchase of said goods, and 
-that his, Cribbs's, purchase, was made bona 
fide, and for a valuable consideration, with- 
out notice." 

I have made a careful examination of all 
the testimony in the case, and it leaves no 
doubt that Cribbs did know all about the in- 
solvency of the bankrupt, and took an active 
part in the effort of the latter to defraud his 
-creditors, with a full knowledge of his pur- 
pose in making the sale of his stock of goods. 
I am therefore satisfied that the district court, 
in the latter part of the recital, does not mean 
to say that, in point of moral force, the testi- 
mony of Cribbs over-balanced the other evi- 
dence, and produced a conviction of his inno- 
cence, but its meaning is, that plaintiff hav- 
ing sworn this defendant in his own behalf, 
is estopped to deny what he says in answer 
to plaintiff's interrogatories. Yet I can hard- 
ly believe that such a proposition, if separate- 
ly and clearly stated, would have been made 
the foundation of the decree by the court be- 
low, and I suppose it must be taken in its 
connection with the first proposition on which 
the decree was founded, and* which is mainly 
relied on in argument here to support it. 

That proposition, as I understand it is, that 
when a complainant in chancery takes the 
deposition of one of several defendants, to be 
used on the hearing of the case, the legal 
effect of that act is, to release the witness 
from the liability set up against him in the 
bill, unless there has been a previous order of 
the court, directing such deposition to be tak- 
en, and preserving the substantial rights of 
the parties against prejudice from that de- 
parture from the usual course of chancery 
practice. 

I do not purpose to go into the inquiry 
whether such was the rule of the English 
court of chancery unaffected by legislation. 
The counsel for the appellee has undoubtedly 
produced authorities which seem to favor that 
view of the question. But as I think the re- 
cent legislation of congress, in regard to the 
competency of parties to civil actions in the 
federal courts, must govern the action of the 
court in this case, it is unnecessary to in- 
quire further into the more ancient doctrine 
of the chancery practice. 

The 3d section of the act of July 2, 1864 (13 
Stat, 351), introduces into the federal courts 
a new and very important rule of evidence. 
"In the courts of the United States there shall 
be no exclusion of any witness on account of 
color, nor in civil actions, because he is a 
party to, or interested in the issue tried." 

The phrase "civil actions" is here used un- 
doubtedly as opposed to criminal actions, and 
therefore includes suits in chancery as well 
as suits at law. That the phrase is used in 



contra-distinction to criminal actions, is held 
by the supreme court in the case of Green v. 
XL S., 9 Wall. [76 U. S.] 655. 

The reason of this change in the law of evi- 
dence is as pertinent to equity as to common 
law courts, and the terms in which the legis- 
lature has expressed its will, leave no ground 
for excluding it from the one any more than 
the other. It is also to be considered that the 
act of 1864 merely introduces into the prac- 
tice of the federal courts a principle which 
has been extensively adopted in the states, by 
state legislatures, in which no such distinc- 
tion has been made. 

In the case before us, the question does not 
arise, whether a party to a suit can be com- 
pelled under this act of congress to testify at 
the instance of his opponent, when he is oth- 
erwise unwilling to do so. In case of the re- 
fusal of a party to a suit to testify at the in- 
stance of his opponent, it might be a question 
whether the act of congress is intended to 
compel him to do so under any other circum- 
stances than where he was bound to testify 
before the passage of the statute. But in the 
case before me the defendant when requested 
to testify, did so voluntarily, and as the act 
of congress renders him a competent witness 
by removing all the disability which the com- 
mon law attached to him as a party to the 
suit, or by reason of his interest in the event 
of the suit, it seems to me there remains no 
ground for holding that he is thereby released 
from the claim set up against him in the bill. 
The foundation of the rule in chancery must 
have been, that as the witness could only be- 
come competent by releasing him from all lia- 
bility, depending on the event of the suit, the 
law would presume or enforce sueh release 
when he was used as a witness against other 
parties to the suit. 

But this objection of interest in the witness 
is precisely that which is abolished by the 
act of congress, and therefore no such legal 
presumption arises, or is necessary to recon- 
cile the use of the testimony with a principle 
which no longer exists. 

It is also obvious that if, as we suppose, 
the act of congress renders the witness com- 
petent, that competency cannot depend upon 
an order of court, nor can the use of his evi- 
dence work a release of the claim which the 
testimony of the witness is intended to estab- 
lish. Such conditions annexed to the use of a 
witness who by the old chancery rule was in- 
competent, cannot now be imposed on the use 
of a witness rendered competent by statute. 

The act of congress was undoubtedly de- 
signed, by those who enacted it, to introduce 
a very important change amounting to a rev- 
olution in the law of evidence, and it is not 
for the courts to counteract the legislative 
will by distinctions at variance with the gen- 
eral scope of the new principle intended to be 
established. 

The decree is reversed, and the case re- 
manded to the district court, with directions 
to render a decree in favor of complainant, 
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holding- Cribbs liable for the fraudulent" pur- 
chase of the bankrupt's goods. Reversed. 

NOTE. That one party to a civil action may 
compel his adversary to testify, see" Berry v. 
Fletcher [Case No. 1,356]; but that the defend- 
ant in a criminal case is not competent to tes- 
tify in his own behalf, in the federal courts, 
see TJ. S. v. Hawthorne [Id. 15,3321. 



Case No. 11,861. 

RISON v. KNAPP. 

U Dill. 187; i 4 N. B. R. 349 (Quarto, 114).] 

District Court. B. D. Arkansas. 1868.2 

Bankruptcy— Fraudulent Preference— Knowl- 
edge— Insolvency — Presumptions. 

1. Where the bankrupts had knowledge of 
facts sufficient to bring home to the minds of 
reasonable men knowledge of their insolvency, 
they must be held to have had that knowledge, 
and a mortgage to a creditor with knowledge of 
these facts of their stock of goods is in fraud 
of the Bankrupt act, and the assignee in bank- 
ruptcy can maintain an action of trover to re- 
cover the value of the property. 

[Cited in brief in Cook v. "Whipple, 55 N. Y. 
156; Work v. Jacobs (Neb.) 53 N. W. 99o.] 

2. The word "insolvency," as used in the ex- 
isting bankrupt act [of 1867 (14 Stat. 517)], 
must be construed to mean, not an absolute in-* 
ability to pay debts at some future time, upon 
the settlement and winding up of the party's 
affairs, but a present inability to pay, as debts 
mature in the ordinary course of business, al- 
though this inability be not so great as to com- 
pel an absolute suspension. Arguendo, per 
Caldwell, J. 

3. A debtor does not cease to be insolvent be- 
cause, being unable to pay his debts as they 
mature, his creditors have agreed to extend the 
time of payment (see Kinsing's Assignee v.' 
Barthblew tCase No. 7,831]); and the payment 
of a pre-existing debt by an insolvent is on his 
part illegal under the bankrupt act, though 
made in the expectation by him that he will 
eventually be able to pay all. Arguendo, per 
Caldwell, J. 

4. The conveyance of the whole of the proper- 
ty of a party to one creditor to secure a pre-ex- 
isting debt is fraudulent and void, and the party 
must be presumed *o have known the natural 
consequences of his own act; and the intent to 
prefer may be inferred from the fact of pref- 
•erence. 

[Cited in Martin v. Toof, Case No. 9,167; 

Re Heller, Id. 6,337.] 
[gee In re Batchelder, Case No. 1,098.] 

5. A conveyance not made in the usual and 
• ordinary course of business of a debtor is prima 

facie fraudulent and void. The phrase "usual 
and ordinary course of business," construed, 
[See Babbitt v. Walbrun, Case No. 694.] 

6. The doctrine of pressure hv a creditor to 
force the giving of security for the payment of 
a debt is not applicable under the present bank- 
rupt act, and it is no answer when a debtor 
mortgages his property to secure such a debt to 
say that he was "pressed to do it." 

7. When a party knows at the time of pur- 
chasing goods that the bankrupts had failed in 
business, and that his vendors held the goods 
under mortgage from the bankrupts, these facts 
are sufficient to put him on his guard, and he is 

i [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 

2 [Affirmed by circuit court. Case unreport- 
ed.] 
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bound to inquire into the transactions between 
the bankrupts and his own vendors. 

8. To constitute a bona fide purchaser for 
value, he must not only show that he had no 
notice, but he must have paid a consideration at 
the time of the transfer,, either in money or in 
other property, or by a surrender of existing 
debts or securities. 

[Cited in People's Sav. Bank v. Bates, 12(1 
TT. S. 567, 7 Sup. Ct. 683.] 

At law. 

XJ. M. Rose and T. D. W. Yonley, for plain- 
tiff. 
Clark, Williams & Martin, for defendants. 

CALDWELL, District Judge. This is an 
action of trover, brought by the plaintiff, as 
assignee in bankruptcy of Heddens & Mc- 
Diarmid, against the defendant Knapp, for 
goods of the bankrupts converted before 
they were adjudicated bankrupts." The de- 
fr-dant filed his plea of "not guilty," and 
the parties by agreement have submitted the 
questions of fact as well as of law to the 
court. 

The material facts in the case are these: 
Heddens & McDiarmid, the bankrupts, pur- 
chased an old stock of general merchandise, 
and commenced business as retail mer- 
chants in the city of Little Rock, in Septem- 
ber, 1866. In February, 1867, they were in- 
debted to W. W. Walton, or his assignees, 
on account of the purchase of their original 
stock, in the sum of $4,000, and one of their 
partners, Heddens, was indebted to the same 
party on the same account in the sum of 
$500. They were also indebted to Chambers, 
Sterns & Co., of Cincinnati, Ohio, for goods 
purchased, in the sum of $2,267.97, and to 
Priehard, Alter & Co., of Cincinnati, for 
goods purchased in the sum of $595.55. 

In February, 1867, the firm notes for all of 
this indebtedness (except the $500) were out- 
standing and overdue, and suit had been 
brought in .the circuit court of the United- 
States for this district against the firm, on 
the notes payable to Chambers, Sterns & 
Co., and to Priehard, Alter & Co., and against 
Heddens on the $500 note; and about this 
time the creditors of Walton sued out writs 
of garnishment against them, on account of 
their indebtedness to Walton. They were 
also indebted at this time to Campbell & 
Strong, cotton factors at New Orleans, in 
about the sum of $5,000 for money advanced 
on cotton,- and to Barnes & Bro., of Little 
Rock, in the sum of $2,000 on cash account. 

Finding themselves in embarrassed cir- 
cumstances and unable to meet their com- 
mercial paper, one of the bankrupts, Mc- 
Diarmid, testifies that he went to New Or- 
leans about the first of March to see Camp- 
bell & Strong, and, if possible, obtain from 
them some further advances, to enable 
them to pay off their Cincinnati indebted- 
ness, on which suit had been brought, and 
which would probably go into judgment 
early in April. 

The witness says he represented to Camp- 
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bell & Strong that they (the bankrupts) had 
in their store at Little Rock, a stock of goods 
worth about $10,000 or $12,000; that they 
owed to Cincinnati houses about $3,000, that 
suits had been brought on these claims, and 
judgments would probably be obtained 
about the 8th of April. 

The witness says he told Campbell & 
Strong about the $4,000 indebtedness to 
Walton, but stated to them that they (the 
bankrupts) had a set-off against this in- 
debtedness. What this setoff was does not 
appear, and it does not appear that the bank- 
rupts had any valid defense to any part of 
this indebtedness. Nothing was said to 
Campbell & Strong about the $2,000 indebted- 
ness of the bankrupts to Barnes & Bro., or 
the $500 indebtedness of one of the partners, 
Heddens, to Walton. 

After making this -statement of their af- 
fairs, the witness says he proposed to Camp- 
bell & Strong that if they would make a 
further advance of $3,000, to enable his firm 
to discharge the Cincinnati debts, they 
would mortgage or convey to Campbell & 
Strong their stock of goods to secure the $5,- 
000 then due, as well as the amount of the 
new advance. 

Campbell & Strong referred the matter to 
their attorneys at Little Rock, writing them 
as follows: 

"New Orleans, 12th March, 1867. 
"(Per McDiarmid.) 

"Samuel W. Williams, - Esq., or Clarke, 
Williams & Martin, Little Roek, Ark. Gen- 
tlemen: Mr. McDiarmid, of the house of 
Heddens & McDiarmid, of your city, is now 
here, and we have settled with them, and 
find due us cash advanced on cotton $6,= 
371.58, for which we have taken their notes 
at thirty and sixty days (half each) against 
which they now have in our hands nineteen 
bales of cotton, which, when sold, will apply 
on first note, say, probably, $2,100, leaving 
due us about $4,471.5S, for security of which 
they have agreed to make over to us their 
entire stock of goods in their store at Little 
Rock, which they say will amount to $15,- 
000. H. & McD. are owing a debt of $2,700 
to two houses in Cincinnati, who have sent 
on their claims to force collection, and will, 
as they say, go into judgment against them 
at your next term of court, 8th April next, 
and which they (H. & McD.) say they can 
put- off payment of until December next, by 
giving our acceptance. 

"They represent to us that all they owe is 
this debt of $2,700. Now we wish you to 
take an assignment of their entire stock of 
goods to us, to first secure the $4,400 or $4,- 
500 now due us, and allow them to go on 
with this business as before (if such a 
thing can be done safely) and if you can get 
abundance of security, over and above the 
amount now due us, we will accept for them 
for the amount of $2,700 at nine months. 

"On receipt of this you will please call on 
them and learn all the particulars of their 



business, their standing, &c, and take the- 
security as before stated, or in any way 
they can secure us to your satisfaction. 
They desire to first secure us before these 
claims from Cincinnati are put into judg- 
ment against them, or if we can be made 
perfectly safe, we are willing to go on their 
paper for $2,700 at nine months, in which 
case they will continue their shipments or 
cotton to us as before and not draw for 
more than half the value of shipments till 
they get the $4,400 debt paid, and the ac- 
ceptance of $2,700 they can meet in the fall 
by shipments of cotton or cash payments 
through the summer. 

"They are wanting about $300 worth of 
dry goods now, which we will purchase and 
ship them per first boat; besides, Mr. McDiar- 
mid wants $75 to go home with, which we 
will let him have, and which will increase 
their account to $400. -We suppose they 
now have a shipment of cotton on the way, 
as we are just presented with another of 
their drafts at five days for $600. Our 
young man, Mr. James H. Pashal, is in your 
part of the country, and will call and see 
you. You can show him this letter, and con- 
fer and advise with him and with us at 
your earliest possible convenience. To sum 
up, if an assignment, transfer, or sale of 
their stock of goods to us can be legally 
made, so as to secure first their present in- 
debtedness, and meet the further acceptance 
of $2,700 to be granted them, please take- 
the same in a proper shape. Your immedi- 
ate attention to this, and your early reply 
are pax-ticularly requested. 

"Very respectfully yours, Campbell & 
Strong." 

The bankrupts made substantially the same 
statement to the attorneys of Campbell & 
Strong in this eity, in relation to their af- 
fairs, that had been made by McDiarmid to 
Campbell & Strong in New Orleans. The 
evidence does not show whether the attor- 
neys of Campbell & Strong made any effort 
to verify the correctness of the bankrupts' 
statements as to the value of their stock of 
goods, or the amount of their indebtedness; 
but on the 21st March the bankrupt execut- 
ed and delivered to the attorneys of Camp- 
bell & Strong a bill of sale of their entire 
stock of goods. The preamble to the bill is 
as follows: "Whereas, we, Heddens & Mc- 
Diarmid, are indebted to Campbell & Strong, 
of New Orleans, La., in about the sum of 
$4,000; and whereas, we desire further ad- 
vances to the amount of say $3,000 which 
the said Campbell & Strong agree to advance 
by accepting our drafts due first day of 
January next, provided the property herein- 
after conveyed shall be sufficient to secure 
the same, together with our present indebted- 
ness, as aforesaid." 

Following this preamble is a conveyance 
of the stock of goods for the purpose of se- 
curing and paying said indebtedness and any 
advances that may be made. 
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The trustee mentioned in the conveyance, 
George Kingsbury, had heen the clerk of 
Heddens & McDiarmid ever since they had 
been in business. After this conveyance, 
Heddens & McDiarmid continued in the store, 
as before, and in the language of the wit- 
ness, Kingsbury, "drew their living from it, 
and paid their small debts about town out 
of it" Immediately, or very soon after this 
conveyance was executed, an invoice of the 
goods was taken, when it appeared that 
there was not more than §6,000 or $7,000 
worth of goods in the store, valuing them at 
cost price, and that many of the goods were 
old, and had been purchased in 1865 and 
1866, when goods were very high, and their 
actual cash value at the time the invoice was 
taken was not more than §3,000 or §4,000. 

The trustee, Kingsbury, knew the char- 
acter and value of the goods before and at 
the time of the conveyance, and could and 
would have imparted the facts to Campbell 
& Strong, or their attorneys, if he had been 
applied to for that purpose. 

Campbell & Strong never made any ad- 
vances to Heddens & McDiarmid after the 
goods were conveyed to them. On the 9th day 
of April, Heddens & McDiarmid mortgaged 
the same stock of goods (subject t'o the pre- 
vious conveyance to Campbell & Strong) to 
Barnes & Bro. to secure an indebtedness of 
§2,200. Barnes & Bro. had full notice of the 
condition of the bankrupt's affairs at the 
time they took their mortgage. Neither Hed- 
dens nor McDiarmid had any individual prop- 
erty, and the stock of goods comprised all 
the partnership assets except their book, of 
accounts, amounting nominally to about §2,- 
000, but of which only §300 or §400 were col- 
lectible or of any value. 

McDiarmid, one of the bankrupts, swears 
that he did not consider the firm broken up 
or insolvent at the date of the transactions, 
and that they expected to be able to con- 
tinue in business if they could get Camp- 
bell & Strong to advance them §3,000 to pay 
off their Cincinnati debts, then overdue and 
in suit On the 29th day of May, Campbell 
& Strong and Barnes & Bro., claiming the 
property under the mortgages made to them 
respectively by Heddens & McDiarmid, sold 
the goods in question to the defendant 
Knapp. Knapp was to pay §3,500 for the 
goods, for which sum he executed his notes, 
payable in six and nine months from date. 
He paid nothing down, and has paid nothing 
on the notes, and don't expect to pay if this 
suit goes against him. 

The parties from whom Knapp purchased 
the goods still hold his notes, and they are 
overdue. Knapp knew of the failure of Hed- 
dens & McDiarmid at the time he purchased, 
and the marshal levied on the goods as the 
property of Heddens & McDiarmid about 
thirty minutes after he acquired the pos- 
session under his purchase. 

On the 15th day of August, 1867, Heddens 
& McDiarmid were adjudicated bankrupts on 



the petition of their Cincinnati creditors, and 
the plaintiff in this case was afterwards duly 
appointed their assignee. The proof estab- 
lishes, beyond doubt, the utter insolvency of 
Heddens & McDiarmid at the date of these 
transactions. They had no individual prop- 
erty, and the goods in the store and their 
book accounts composed their entire partner- 
ship assets. 

The goods were not worth, at the date of 
their sale to Campbell & Strong, over §5,000. 
The weight of evidence shows that this sum 
could not have been realized from their sale, 
in the ordinary course of business, and the 
store accounts did not exceed §400 in value. 
At the same time, their debts amounted, in 
the aggregate, to $14,000. 

But it is said the bankrupts were ignorant 
of the actual condition of their affairs, and 
honestly believed they would be able to con- 
tinue their business and pay their debts, and 
that this sale to Campbell & Strong was 
made to enable them to do this, that the 
term "insolvent," as used in the bankrupt 
act, means one whose business is actually 
broken up for want of means to carry it on, 
and not a mere present inability to pay debts 
in the ordinary course of business— that a 
merchant may not be able to pay his debts, 
as they mature, and still not be insolvent, and 
that a merchant so circumstanced, and enter- 
taining an honest belief of his ability to ulti- 
mately pay his debts, may lawfully do what 
the bankrupts did in this case. 

The bankrupts had full knowledge of the 
condition of their affairs; they knew the 
amount of their indebtedness, and they knew 
they had no.assets except their £toek of goods. 
They knew the character, cost, and value of 
these goods, for most of them had been on 
'their shelves more than a year, and they 
must have known, what is so clearly estab- 
lished by the testimony, that the receipts 
from the sale of this stock of goods, in the 
ordinary course of business, would not more 
than pay the rent of the storehouse, and de- 
fray the current expenses, which were drawn, 
and expected to be drawn, from the store, 
and that they would cease to do this in a 
short time. 

Grant that the bankrupts believed they 
would be able to support their families, pay 
all the current expenses of their business, 
and .discharge some §14,000 of indebtedness 
with an old,stock of goods, the actual value 
of which was less than one-half of the 
amount of their indebtedness,— can a belief, 
so chimerical, however honestly entertained, 
alter the facts? 

Whatever their belief was, the fact of hope- 
less insolvency remained, and having knowl- 
edge Of facts sufficient to bring home to the 
minds of reasonable men knowledge of their 
insolvency, they must be held to have had 
that knowledge. Merchants* Nat Bank of 
Hastings v. Truax [Case No. 9,451], • 

The words "insolvent, or in contemplation 
of insolvency or bankruptcy," in this act, are 
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not to receive the interpretation put upon the 
words "in contemplation of bankruptcy," oc- 
curring in the second section of the bankrupt 
act of 1S41 [5 Stat. 442]. 

Different interpretations were placed upon 
the words "in contemplation of bankruptcy," 
in the act of 1841, in different circuits. In 
some circuits they were held to mean con- 
templation of insolvency, and inability to pay 
as debts should become payable, whereby the 
debtor's business would be broken up. In 
another circuit, it was held the debtor must 
contemplate an act of bankruptcy, or a de- 
cree adjudging him a bankrupt on his own 
petition. The latter interpretation was final- 
ly given to them by the supreme court. Buck- 
ingham v. McLean, 13 How. [54 TJ. S.] 150. 
In this case, the supreme court defines "con- 
templation of insolvency" to mean "inability 
to pay as debts become payable, whereby the 
business would be broken up." And it is 
here settled that "contemplation of bank- 
ruptcy" meant something more than insol- 
vency. Carr v. Hilton [Case No. 2,436], 

The thirty-fifth section of the act of March 
2, 1867, is almost identical with sections 90 
and 91 of the insolvent acts of Massachusetts. 
See appendix to Hil. Bankr. 466. 

The words in question, "insolvent, or in 
contemplation of insolvency," are used in the 
thirty-fifth section of the bankrapt act, in 
precisely the same connection that they occur 
in the Massachusetts insolvent law; and con- 
gress, having adopted the very words of that 
law, and those words having received an in- 
terpretation by the supreme court of that 
state, which was well known and understood 
at the time the bankrupt act was passed, it 
must be held (in the absence of something 
showing a contrary intention), that they 
were intended to have the same meaning, and 
receive the same construction given to them 
in that state. 

And the supreme court of Massachusetts 
has held that the term "Insolvency," as used 
in the insolvent act of that state, when ap- 
plied to traders, does not mean an absolute 
inability of the debtor to pay his debts at 
some future time, upon a settlement and 
winding up of his affairs, but a present in- 
ability to pay in the ordinary course of his 
business, and that a trader is insolvent when 
he cannot pay his debts in the ordinary 
course of business as men in trade usually 
do, although his inability be not so great as 
to compel him to stop business, and although 
he may .be able to pay his debts at a future 
time, upon the winding up of his concerns. 
Thompson v. Thompson, 4 Cush. 127; Lee v. 
Kilburn, 3 Gray, 594; Kent, Comm. (10th 
Ed.) 509, note a; Vennard v. MeConnell, 11 
Allen, 555. 

In the last case cited, Chief Justice Bige- 
low, speaking for the supreme court of Mas- 
sachusetts, says: "Nor can it be doubted that 
the appellant was insolvent, in the legal sense 
of that word, if he was unable to pay his 
debts as they fell due, according to the usage 



of the trade In which he was engaged, and of 
the place in which he carried on his business, 
in ordinary times and under ordinary circum- 
stances, notwithstanding many others em- 
ployed in similar occupations may also have 
been in a like condition of insolvency. The 
proposition cannot be maintained consistent- 
ly with the established rules of law, that a 
debtor ceases to be Insolvent because, being 
unable to pay his debts in the regular course 
of business, his creditors have entered into 
an agreement to extend the time of payment 
of their debts; or that the payment of a 
debt by a party who is insolvent cannot be 
regarded as a preference if made with the 
hope and expectation by the debtor that he 
will be able eventually to pay all his debts 
in full. The adjudicated cases leave no room 
for doubt on these points." Thompson v. 
Thompson, 4 Cush. 127; Lee v. Kilburn, 3 
Gray, 594; Holbrook v. Jackson, 7 Oush. 136, 
149; Barnard v. Crosby, 6 Allen, 327. And the 
same interpretation has been put upon these 
words in the present bankrupt act, by Judge 
Nelson, in Merchants' Nat Bank v. Truax 
[supra], and in Re Black [Case No. 1,457]. 

Heddens & McDiarmid came within the 
definition here given of an insolvent at the 
date of this transaction. They were not only 
not able to pay their debts in the ordinaiy 
course of business, but they owed debts two 
or -three times greater in amount than the 
value of all the property they possessed. 

The bankrupts were not able to pay their 
debts in the ordinary course of business as 
merchants in trade usually do. Suits had 
been brought on their mercantile paper long 
overdue, and they had no means to pay then- 
debts, or avert the consequences of a judg- 
ment, which would have resulted in an im- 
mediate stoppage of their business, by a levy 
on their stock of goods, except by borrowing, 
a process which, while it might have furnish- 
ed a momentary relief, would not have ex- 
tricated them from their financial embarrass- 
ments and ultimate inevitable bankruptcy. 

Campbell & Strong knew these facts— in- 
deed It was the knowledge of these facts that 
prompted them to seek the security their at- 
torneys obtained for them. To know these 
facts was to know the bankrupts were in- 
solvent, and to confess these facts, and, at 
the same time, deny knowledge of the bank- 
rupts' insolvency, is simply a denial of the 
law applicable to the case. 

There is another view to be taken of this 
case, which is equally conclusive against the 
pretensions of Campbell & Strong. 

The rule is well established that a convey- 
ance of the whole of a trader's property, or 
of the whole, with a colorable exception 
made to a creditor, as a security for a pre- 
existing debt, is fraudulent and void, not 
only because he thereby deprives himself of 
the power of carrying on his trade, and with- 
draws his effects from the reach of his other 
creditors, but because such a conveyance must 
either be fraudulently kept secret, or produce 
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an immediate absolute bankruptcy. Deac. 
Bankr. 6S; Shelf. Bankr. 140, and the Eng- 
lish cases there cited} Ex parte Brennan 
[Case No. 1,830]; Perry v. Langley [Id. 11,- 
006]; Morse y. Godfrey [Id. 9,S56]; Everett 
v. Stone [Id. 4,5773; Peckham v. Burrows 
[Id. 10,897]. 

Here the bankrupts, Heddens & McDIar- 
mid, did convey to one of their creditors the 
whole of their property to secure a pre-exist- 
ing debt. They must be presumed to have 
known the natural consequences of their own 
acts, and so with Campbell & Strong. They 
knew of the embarrassments of Heddens & 
McDiarmid, and they or their agents might 
have known of their utter insolvency if they 
had put themselves on inquiry as they should 
have done. They could not but have known 
that this mortgage did give them a prefer- 
ence, which was a fraud upon the bankrupt 
act That was the necessary and inevitable 
consequence of the act, and they must in law 
be taken to have intended it. The intent to 
prefer may be inferred from the fact of pref- 
erence. Beals v. Clark, 13 Gray, 18. 

But this fact is not left to an inference of 
law. In their letter to their attorneys, Camp- 
bell & Strong say: "They (Heddens & Mc- 
Diarmid) desire to first secure us before this 
claim from Cincinnati is put in judgment 
against them." 

Here is the deliberate declaration of Camp- 
bell & Strong themselves, that the purpose 
of this mortgage was to secure them in pref- 
erence to the Cincinnati creditors. But it is 
said the mortgage was made to secure future 
advances, as well as a pre-existing debt. 

In answer to this suggestion it is enough to 
say that the primary object of the mortgage 
was to secure an old debt; that there was no 
absolute agreement for advances at all events, 
but only in the event that the mortgaged 
property would yield sufficient to pay such 
advances, after first paying the old indebted- 
ness; that no advances were, in fact, made 
and that if the full sum mentioned had been 
advanced, it would not have enabled the 
bankrupts to discharge their debts or con- 
tinue their business, but would still have left 
some six thousand dollars of debts wholly un- 
provided for. 

This is a much stronger case than that of 
Peckham v. Burrows [supra], where Justice 
Story uses this language: "So that, stripped 
of its artificial form, we have an indebted- 
ness, to the full extent of all their means, to 
say the least of it, with a possibility of escap- 
ing from immediate insolvency and stoppage 
of their business, only by future credits, to 
be given to them by the defendant at his 
pleasure, and those credits avowedly to be 
given upon the basis of a direct preference 
over all the other creditors in case of that 
very insolvency and stoppage of business. 
It Is difficult for. me to perceive a clearer 
case for the application of the act of con- 
gress to conveyances made in contemplation 
of bankruptcy," &c. 



. And the supreme court of Massachusetts, 
says: "It does not rebut the intent to pre- 
fer, to show that the debtor has also another 
motive to the proceeding, namely, an ex- 
pectation of future benefit to himself, by 
means of future loans of money, and being 
enabled thereby to continue his business." 
Denny v. Dana, 2 Cush. 172. 

Finally, this conveyance is prima facie 
fraudulent and void, because it was not made 
in the usual and ordinary course of business 
of the debtors. In determining whether a 
given transaction is made in the ordinary 
and usual course of business of a party, "the 
question is not whether such transactions are 
usual in the general conduct of business 
throughout the community, but whether they 
are according to the usual course of business 
of the particular person whose conveyance 
is the subject of investigation. And if it is a 
departure from his usual and ordinary course 
of business, the statute intends that the party 
taking the conveyance from him shall be put 
upon inquiry." Nary v. Meerill. 8 Allen, 451; 
Tuttle v. Truax [Case No. 14,277]. 

Independent of this express provision of 
the bankrupt act, the general rule of law in 
this class of cases is, that the transfer or de- 
livery of property will be considered fraud- 
ulent when it is not delivered in the usual 
course of trade, or of the accustomed deal- 
ings between the parties. 1 Deac. Bankr. 
609, and cases there cited. 

There is no proof tending in the slightest 
degree to rebut this prima facie case in favor 
of the plaintiffs. An invoice of the goods or 
a single inquiry of Kingsbury, the clerk, 
would have disclosed all the facts in refer- 
ence to the bankrupts' property, as they have 
been disclosed in the evidence on the trial 
of this cause; and Campbell & Strong can- 
not escape responsibility by pleading ig- 
norance of facts, the knowledge of which they 
might have easily acquired by putting them- 
selves upon such inquiry as the law requires 
of parties in sueh cases. Peckham v. Bur- 
rows, supra. 

But it is said this conveyance by the bank- 
rupts was the result of the pressure of Camp- 
bell & Strong, and cannot, therefore, be said 
to have been a voluntary preference on the 
part of the bankrupts, and that none but 
voluntary preferences on the part of a bank- 
rupt are fraudulent under the bankrupt act. 

This doctrine of pressure has no applica- 
tion under the present bankrupt act. If the 
trader is insolvent and he knows the fact, 
and one of his creditors knowing that fact 
"presses" him for payment, and such pay- 
ment is made, the transaction is clearly a 
fraud upon the bankrupt act and the other 
creditors of the debtor. 

The trader knowing himself insolvent and 
unable to pay all his' debts, must know thai: 
mortgaging his whole property to one cred- 
itor, or paying one creditor in full, will oper- 
ate to give that creditor a preference over 
his other creditors, and the law holds every 
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one to intend the necessary result of his act. 
And it is no answer to such action on the 
part of a trader to say his creditors "pressed" 
him, and threatened to sue or attach. [The 
duty of the trader in such case is very plain 
under our present bankrupt act. He should 
tile his petition in. bankruptcy, ten the end 
that his assets might be distributed equally 
among all his creditors.] s 

Again, it is a fundamental principle of law 
that no man shall take advantage of his own 
wrong. A creditor who, knowing his debtor 
to be insolvent and unable to pay all his 
debts, resorts to pressure to compel such in- 
solvent debtor to secure or pay his debt in 
full, perpetrates a deliberate fraud upon the 
bankrupt act and the other creditors of the 
debtor, because it is one of the chief objects 
of that act to secure an equal distribution of 
insolvents' estates among all their creditors, 
and to utterly extirpate the right of prefer- 
ence that existed at common lavr. 

The law would fail of its chief object and 
purpose if this doctrine of pressure is to be 
recognized. If the doctrine could be support- 
ed under the present act, it would not avail 
Campbell & Strong in this ease, because it 
certainly could not be held to extend to giv- 
ing the bankrupt an election to prefer one of 
half a dozen creditors, all of whom were 
pressing them with equal vigor. Here the 
Cincinnati creditors had pressed for pay- 
ment and been refused, and had resorted 
to the law to coerce payment of their debts. 
The assignees of Walton had done the same, 
and this pressure was prior to that of Camp- 
bell & Strong, and was subsisting at the 
time they obtained their mortgage. 

Is the defendant Knapp, who purchased 
the goods in question from Campbell & 
Strong, a bona fide purchaser, for a valuable 
consideration, without notice? 

Knapp knew at the time he purchased that 
the bankrupts had failed in business and 
stopped payment, and that the title of Camp- 
bell & Strong and Barnes & Bro. to the goods 
in question was derived from the mortgages 
executed to them by the bankrupts, and that 
the bankrupts had no other property, and 
that these goods were not sufficient to pay 
their debts. These facts were sufficient to 
put Knapp upon inquiry, and he was bound 
to inquire into, and ascertain the true nature 
of the transaction between the bankrupts and 
Campbell & Strong. The slightest inquiry 
would have disclosed facts showing that 
Campbell & Strong's title was defective. 

Knowing facts sufficient to put a man of 
ordinary care and prudence upon inquiry, and 
having "failed to make inquiry or take any 
steps to acquire information of the facts for 
his protection, he is now, estopped from 
claiming that he is a bona fide purchaser 
without notice. 

He is not a purchaser for value in the sense 
of the rule upon this subject. He paid no 

a [From 4 N. B. R. 349 (Quarto, 114).] 



money for the goods; he executed his notes 
for the whole amount; has paid no part of 
the notes. The notes are still in the hands 
of the payees, Campbell & Strong and Barnes 
& Bro., and are all overdue, and have lost 
the incidents of negotiability. 

Protection is not given by the rules of law to 
a party in such a predicament. He must not 
only have had no notice, but he must have 
paid a consideration at the time of the trans- 
fer, either in money or other property, or by 
a surrender of existing debts or securities. 
Horse v. Godfrey [supra]; Will. Eq. Jur. 256; 
2 Lead. Cas. Eq. 116. 

All that has been said with reference to 
the invalidity of the transfer to Campbell & 
Strong, applies with double force to the mort- 
gage made to Barnes & Bro. 

Their mortgage was subsequent to Camp- 
bell & Strong's, and they took it with full 
knowledge of the insolvency of Heddens & 
McDiarmid, and with a view to obtain a 
preference. I think the goods were worth 
what the defendant agreed to pay Campbell 
& Strong and Barnes & Bro. for them. 

Let judgment be entered for $3,400, and 
eight months' interest thereon. Judgment 
accordingly. 3 

NOTE. Since this opinion was delivered, 
this question of the effect of pressure on the 
part of creditors has been passed upon by other 
judges, and the ruling has been uniform that it 
constitutes no defence. Poster v. Hackley 
[Case No. 4,971]; Wilson v. Brinkman [Id. 
17,794]; Graham v. Stark [Id. 5,676]; Giddings 
v. Dodd [Id. 5,405]. As to fraudulent prefer- 
ences, see Andrews v. Graves [Id. 376]; Gid- 
dings v. Dodd [supra]; Linkman v. Wilcox 
[Case No. 8,374]; Darby's Trustees v. Boat- 
man's Sav. Inst. [Id. 3,571]; Vanderhoof v. 
City Bank of St. Paul [Id. 16,842]; Martin v. 
Toof [Id. 9,167]. 
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Case Wo. 11,862. 

RISTON v. CONTENT et al. 

[4 Wash. C. C. 476.] i 

Circuit Court, D. Pennsylvania. Oct. Term, 
1824. 

Insolvency — Effect of Discharge — Locos op 
Debt. 

Action for a debt contracted in Baltimore, on 
a note dated in Philadelphia. A discharge of 
defendant under the insolvent law of Pennsyl- 
vania will not discharge his person from the 
debt; and judgment must be entered against 
him generally. 

[Cited in Woodhull v. Wagner, Case No. 17,- 
975.] 

The defendants [Simon and Moses Content,] 
merchants, residing in Philadelphia, purchased 



s This judgment was pronounced in 1868, and 
on a writ of error, affirmed by Mr. Justice Mil- 
ler, at the April term, 1870. [Case unreported.] 

i [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the "United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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of the plaintiff [George Riston], a merchant, 
residing in Baltimore, in the year 1817, a 
parcel of goods, for the price of which this suit 
is brought, and the declaration is for goods 
sold and delivered. At the same time, or soon 
after, the defendants gave their two notes of 
hand for the debt so contracted, dated in 
Philadelphia." The defendants were afterwards 
■discharged from all their debts under the in- 
solvent law of Pennsylvania, and obtained 
their certificate as the act directs. The only 
question was, whether the judgment should be 
general, or de bonis of the defendant. 

Mr. Brown, for plaintiff. 

Mr. Hopkinson, for defendant. 

WASHINGTON, Circuit Justice. According 
to the uniform decisions of this court (Serg. 
-Const Law, 152; [Conard v. Atlantic Ins. Co. 
of New York], 1 Pet. [26 U. S.] 404; [D'Wolf 
v. Rabaud] Id. 4S4), where the debt is con- 
tracted out of this state, unless it be made 
payable in the state, a discharge under the 
insolvent law of this state is not to be re- 
garded as discharging the person of the de- 
fendant. This is admitted by the defendant's 
counsel. But then, he insists, that the notes 
being dated in Philadelphia, is evidence that 
the debt was to be paid here. The court is of 
a different opinion. The debt was contracted 
in Baltimore, and the note is only evidence of 
the contract; it does not distinguish it The 
acknowledgment of the debt, whether in writ- 
ing or by parol, wherever it is made, does not 
amount to an agreement to pay in the place 
where the acknowledgment is made; nor can 
it be so construed. It is evidence of nothing 
farther than that it was made in that place. 
Let a judgment be entered. 
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Case Wo. 11,863. 

RITCHIE et al. v. BANK OP THE UNITED 
STATES. 

[5 Cranch, C. C. 605.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1839. 

Descent — Rents and Profits— Equitz — Account 
— Discoveut. 

When lands of a deceased debtor are sold 
for payment of his debts under a decree founded 
upon the Maryland act of 1785 (chapter 72, 
§ 5) , the heirs at law are entitled to the rents 
and profits, until the day of sale; and if the de- 
cree, and the proceedings under it, including the 
sale, be set aside upon a bill of review, and a 
decree of restitution be obtained, while the 
heirs are infants, they may jointly maintain a 
bill in equity against the purchaser, or other 
party who has received the rents and profits; 
and are not obliged to sue for them separately 
at law. They have a right to an account and a 
discovery. 

[See Ba nk of U. S. v. Peter, Case No. 933.] 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
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Bill in equity, and general demurrer. 

The case was argued by Mr. Marbury, for 
plaintiffs, and R. S. Coxe, for defendants, at 
this and the following term. 

Mr. Marbury, for plaintiffs, cited Story, 
Eq. Jul'. 436, 447, 477, 487. 

Mr. Coxe, for defendant, cited Ram. Assets, 
377; Law Lib. No. 23, p. 249; Davies v. 
Topp, 2 Brown, Oh. 260, note; Story, Eq. Jur. 
89; Pulteney v. Warren, 6 Ves. 88. 

CRANCH, Chief Judge. The bill states, in 
substance, that the complainants [John T. 
Ritchie and others] are heirs at law of Abner 
Ritchie, deceased, intestate, who died seized 
of real estate in this county, which descended 
to the complainants, and was sold under a 
decree of this court, (while they were mi- 
nors,) in a suit by the Bank of the United 
States and others, creditors of the said Abner 
Ritchie; bought in by John T. Ritchie, one 
of the co-heirs, and transferred by him to 
Richard Smith and David Engilish, in trust 
for the Bank of the United .States, and. the 
Union Bank of Georgetown. That upon a 
bill of review, that decree, and all the pro- 
ceedings under it, were set aside by a decrefe 
of this court, affirmed by the supreme court 
of the United States, and restitution reward- 
ed. [Bank of U. S. v. Ritchie, 8 Pet. (33 U. 
S.) 128.] That after the afiirmance by the 
supreme court, the property was restored, but 
the rents, issues, and profits accruing while 
the Bank of the United States was in posses- 
sion under the first decree, were received by 
the bank, and never accounted for; and that 
the complainants have not the means of as- 
certaining, at law, the amount received by 
the bank, and they pray a discovery and ac- 
count, and a decree for the amount which 
may be found due. 

To this bill there is a demurrer, both as to 
discovery and relief: (1) Because the plain- 
tiffs have, or had, their remedy at law by 
action of ejectment and trespass for the 
mesne profits. (2) Because they might have 
had their remedy upon the bill of review. 
(3) Because this court has no jurisdiction of 
the cause, because there is no equity in the 
bill. The defendants are not bound to ac- 
count, because there was no privity between 
them and the plaintiffs. (4) Because there is 
no ground for a bill of discovery, as the 
plaintiffs might have ascertained, from the 
tenants, the amount of rents paid by them to 
the defendant. (5) Because the plaintiffs 
have no right to bring a joint suit At law, 
they must have brought their ejectments sev- 
erally, and their several actions for the 
mesne profits. 

Although these plaintiffs might, perhaps, 
have maintained their several actions of eject- 
ment, yet they were not obliged to bring 
them, as they had a decree of this court 
commanding the defendant to restore the 
lands, and might have enforced its execution 
by attachment. But the banks submitted, 
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so far as the possession was decreed to be 
restored, after which the plaintiffs had no 
cause of action of ejectment. The bill of 
review did not authorize the plaintiffs to call 
on the defendants to account Cor the rents 
and profits; and, if it did, the plaintiffs were 
then infants, and not bound to enforce the 
right in that suit, and their not having 1 done 
so is no bar to the present suit. 

It is said that the plaintiffs have no equity; 
that their right, if any, is at law. But their 
claim arises out of a decree of this court, by 
which they are entitled to have everything 
restored to them, which they lost by the er- 
roneous decree. The foundation of their 
claim is a decree in equity, in which they 
were joined as parties by these defendants, 
and by which they acquired a joint right of 
restitution. In a bill to cany that decree 
into execution, they were bound to sue joint- 
ly. Equity would not have permitted them 
to bring separate bills for their respective 
parts. It would have been deemed oppres- 
sive. The defendants, having received the 
property of the plaintiffs while they were mi- 
nors, are bound to account as if they were 
guardians. The law, as well as equity, in 
such a case, raises a privity, if privity be 
necessary to accountability. 

The plaintiffs aver that they are unable, 
at law, to prove the facts of which they pray 
a discovery, and, for the purpose of this de- 
murrer, that averment must be taken to be 
true; there is, therefore, ground to require 
the discovery which is sought. We think, 
therefore, the demurrer must be overruled. 



RITCHIE v. LITLE. See Case No. 15,608. 
RITCHIE (DURANT v.). See Case No. 4,190. 
RITCHIE (MAURO v.). See Case No. 9,312. 



Case No. 11,864. 

RITCHIE v. STONE. 

[2 Cranch, C. C. 258.] i 

Circuit Court, District of Columbia. Nov. 29, 
1821. 

Justice of Peace— Action against Adminis- 
trator. 
A justice of peace has no jurisdiction of an ac- 
tion against an administrator. 
[Cited in Ennis v. Holmead, Case No. 4,492.] 

Appeal from the judgment of a justice of 
the peace rendered against the appellant in 
favor of the appellee for $20 and costs. 

The appellant was administrator of Abner 
Ritchie, who was administrator of J. W. 
Goldsborough, and, as such, had the sum of 
$94 to be distributed among four distributees, 
of whom Stone was one. 

Mr. Key, for appellant, contended that a 
justice of the peace has not jurisdiction in 
cases against administrators, under the Mary- 



i [Reported by Hon. "William Cranch, Chief 
Judge.] 



land act of 1791 (chapter 6S), and stated that 
a new statute had been lately passed in Mary- 
land, to remedy the defect. The justice can- 
not carry the testamentary system into effect. 
He cannot ascertain assets and render judg- 
ment according to the assets, nor appoint an 
auditor to ascertain them; nor render judg- 
ment for. further assets when they shall ap- 
pear. 

Mr. Taney, contra, contended that the jus- 
tice has power to do all that this court may. 

But THE COURT, after taking time for 
consideration, reversed the judgment. 



RITCHIE (UNITED STATES v.). See Case 
No. 16,168. 



Case No. 11,865. 

EITCHIE v. WOODS. 

[1 Wash. C. C. 11.] i 

Circuit Court, D. Pennsylvania. April Term, 
1803. 

Public Lands— Patent — Registry— Act op Vir- 
ginia — Right op Settlement. 

1. Under the laws of Virginia, the certificate 
of registry of a patent, which is required to be 
given, is not necessary to the title to lands under 
it. The law is as to this matter merely di- 
rectory. 

2. By the decisions of the courts of Virginia, 
a right of settlement cannot prevail against 
a right under a patent 

The title of the plaintiff was under a proc- 
lamation warrant, issued by Lord Dunmore, 
governor of Virginia, to B. Lucas, in 1774; 
by him assigned to the lessor of the plaintiff, 
who had the same regularly surveyed in 1775, 
and a patent granted to Mm by the governor 
of Virginia, 20th July, 1780. The disputed 
line between Virginia and Pennsylvania hav- 
ing been settled by commissioners appointed 
by those states, and agreed to in September, 
1780, by Pennsylvania; she, in April, 1784, 
passed a law confirming the rights of all per- 
sons claiming prior title under Virginia. 

Mr. Dallas objected to the patent as evi- 
dence, because no certificate of its being reg- 
istered is annexed, as directed by the law of 
Virginia. 

WASHINGTON, Circuit Justice. The cer- 
tificate forms no part of the title, which 
passes by the signing of the governor, and the 
affixing the public seal. What follows is 
merely directory to a public officer. 

The plaintiff went on to prove the location 
of the land, by two surveys, which he had di- 
rected to be made; and by testimony also; to 
prove the possession of the defendants to be 
within those bounds. 

Mr. Ingersoll, for plaintiff, relied upon the 
case of Jones v. Williams, in the court of ap- 
peals of Virginia, 1 Wash. [Va.] 230, that the 

i [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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title by settlement set up by the defendant, 
would not prevail against a patent rignt 

THE COURT informed the jury, that the 
law of Virginia must govern this case, and 
that the legal rule is fixed by the decision in 
Jones v. Williams. Of course, that the plain- 
tiff's title is complete, and must entitle him to 
a verdict, if the jury should be satisfied that 
defendants are in possession of the land in 
question. 

Verdict for plaintiff. 



<£ase No. 11,866; EITHER 



KITTEN (SPOFFORD v.). See Case No. 13,- 
244. 

Case mo. 11,865a. 

RITTEN v. UNION PAC. RY. CO. 

[16 Reporter, 199.] * 

'Circuit Court, S. D. New York. July 25, 1883. 

Equity— Lies ok Income of Profertt. 

A creditor who has a specific lien upon the 

income of property which has gone from the 

debtor into the Hands of a third party may 

maintain a suit in equity to enforce that hen 

against such third party. 

On demurrer. 

Simon Sterne, for orator. 

A. H. Holmes, for defendants. 

WHEELER, District Judge. This case is 
not like Walser v. Seligman, 13 Fed. 415, 
and Jones v. Green, 1 Wall. [68 U. S.] 330, 
and that class of cases which are mere cred- 
itors' bills seeking a decree against the hold- 
er of the debtor's property solely because it 
is the debtor's property, and the defend- 
ant has it; nor like Whipple v. Union Pac. 
Ry. Co. [28 Kan. 474], where a personal 
judgment was sought for personal injuries 
on the road of one of the constituent com- 
panies of the defendant before consolida- 
tion; nor like Hayward v. Andrews, 106 U. 
S. 672, 1 Sup. Ct 544, or New York Guaranty 
Co. v. Memphis Water Co. [107 U. S. 205, 
2 Sup. Ct. 279], where the equitable as- 
signee of a purely legal right of action was 
seeking relief in equity,— the principles of all 
of which have been invoked in support of 
this demurrer by the defendant, the Union 
Pacific Railway Company. According to the 
allegations of the bill, the orator is the bear- 
er of the bonds of the defendant, the Den- 
ver Pacific Railway and Telegraph Com- 
pany, payable to bearer, with interest semi- 
annually, secured on the income from the 
sale of its lands and the operation of its 
road and line which have passed by con- 
solidation to the other defendant He is not 
an assignee merely of the bonds, but is, 
as bearer, an original payee to whom the 
promise to pay runs directly. White v. Ver- 
mont & M. R. Co., 21 How. [62 U. S.] 575. 
The orator is not seeking to enforce any 
personal liability of the Union Pacific Rail- 

i [Reprinted by permission.] 



way Company as founded upon its own un- 
dertaking or wrongful act, and does not 
claim that the defendant is liable for the 
undertakings or acts of the other. The 
grounds of relief upon which he stands rest 
entirely upon his relation to the property 
of the latter, the lands of the former. This 
relation is not that of a creditor at large 
merely, as mentioned by Judge Wallace in 
the case of Walser v. Seligman [supra]. It 
is that of a creditor having a specific lien 
upon the income of property which has gon<» 
from his debtor into the hands of the otner 
defendants. Perhaps the debtor corporation 
is, by the consolidation agreement, so far 
left in existence that he could maintain an 
action at law against it and have execution, 
and by it reach any specific property that 
was the property of the debtor at the time 
of consolidation, if there is any such, and 
as to the general property of the debtor upon 
which he has no lien he would be obliged 
to exhaust that remedy as shown in the 
cases mentioned on that subject before pro- ■ 
ceeding against others on account of such 
property; but he has a lien upon this income 
which he has a right to pursue independ- 
ently of any proceeding at law to reach 
other property, or any foreclosure of spe- 
cifically mortgaged property. He has the 
clear right to avail himself of any one of 
all his securities by pursuing any one of 
the appropriate remedies for that purpose. 
This income is in the hands of -the Union 
Pacific Railway Company, never was the 
property of the Denver Pacific, and could 
not be reached by judgment against that 
company, and the orator can have no judg- 
ment against the Union Pacific Railway 
Company. The bill seems to be appropri- 
ate to enforce the lien in equity. The in- 
terest coupons for several years are due, and 
this income is alleged to be sufficient to meet 
them. As the case stands the orator has his 
debt equal to the amount of the coupons 
secured upon this income large enough to 
meet it in the hands of the Union Pacific, 
which he can reach only in equity, and which 
the bill is appropriate to reach. Unless this 
is changed by the answer he seems entitled 
to the relief prayed for. Demurrer over- 
ruled. 



RITTER (COURCIER v.). See Case No. 3,- 
282. 



Case No. 11,866. 

RITTER et al. v. SERRELL et al. 

[2 Blatchf. 379.] i 

Circuit Court, S. D. New York. May 24, 1852. 

Patents — Territorial Grant — Limitations — 

Subsequent Grant. 
Where W. granted to V. an exclusive right to 
construct and use and vend to others to con- 



i [Reported by Samuel Blatehford, Esq,, and 
here reprinted by permission.] 
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struct and use ten planing, tongueing and groov- 
ing machines under the Woodworth patent with- 
in a particular territory, and the grant declared 
that V. was to enjoy an exclusive use of the 
patent within the territory, limited to said ten 
machines: Meld, that the entire interest in the 
patent for that territory was thereby vested 
in V., and that a subsequent grant by W. to R. 
of the exclusive right under the patent, for the 
same territory, to make, use and vend moulding 
planing machines, was void. 

[This was a bill in equity by Joseph Bitter 
and William O. Kneeland against Alfred T. 
Serrell and others.] Heard on a motion for 
a provisional injunction, founded upon a bill 
and affidavits. The plamtiffs claimed, under 
letters patent granted to William Woodworth, 
December 27th, 1828, as re-issued to William 
W. Woodworth, administrator of William 
Woodworth, July 8th, 1845 [No. 71], for "a 
new and useful improvement in machines for 
planing, tongueing and grooving and dressing 
boards," &c, and extended, by act of congress 
passed February 26th, 1845 (6 Stat. 936), for 
seven years from December 27th, 1849, the 
exclusive right, by conveyance through one 
James G. Wilson, of making, using and vend- 
ing moulding machines within the city and 
county of New- York and the county of Kings. 
The facts are stated in the opinion of the 
court. 

Charles M. Keller and William Mootry, for 
plaintiffs. 

Edwin W. Stoughton and George G. Sickles, 
for defendants. 

BETTS, District Judge. For the purposes 
of this motion, it is to be assumed that the 
entire right and title to Woodworth's patent 
was vested in James G. Wilson, subject to 
such grants and licenses as had been before 
made by him. On the 18th of December, 
1851, he assigned to the plaintiffs, for the un- 
expired balance of the term of the patent, 
the full and exclusive right, liberty and privi- 
lege under the patent, of making, using and 
vending moulding planing machines, in any 
and all of the forms covered by the patent, 
within the city and county of New- York and 
the county of Kings. The bill charges that 
the defendants have infringed the patent by 
using and vending three or more planing ma- 
chines for the planing or cutting of mould- 
ings in the city and county of New-York and 
county of Kings, in all material respects the 
same in principle and mode of operation as 
Woodworth's patent machine, and prays that 
they may be decreed to account for and pay 
over the income thus unlawfully derived from 
the violation of the rights of the plaintiffs, 
and be restrained from any further violation 
of said rights. 

In deducing their title, the plaintiffs show an 
assignment or license from Wilson to one Van 
Hook, dated April 2d, 1846, granting and giv- 
ing to the latter the full consent, permission 
and license of the former "to construct and use 
and vend to others to construct and use (dur- 



ing the term of said patent) ten planing, 
tongueing and grooving machines, upon the 
principles and description of the renewed pat- 
ent and amended specification, upon condi- 
tion that said Van Hook, his heirs and as- 
signs, shall use due diligence in prosecuting 
to final judgment all persons who may, at any 
time from the date hereof and until the 27th 
day of December, 1856, infringe upon said 
patent;" and Wilson covenanted that no other 
than such ten machines licensed to Van Hook 
"shall, in any manner or on any pretence, be 
licensed or authorized by said Wilson, or the 
patentee, or other person deriving title under 
them or either of them, or be constructed, 
maintained, used or kept for use in that part 
ef the city of New York lying west of Broad- 
way, on a parallel line with it until the line 
reach the Harlem river." And the instru- 
ment declares as follows: "It is the effect of 
this covenant, that said Van Hook shall en- 
joy, during said extended term, an exclusive 
use to the said patent within the said terri- 
tory," limited, to said ten machines, reserving 
to Wilson the right to prosecute for all in- 
fringements of the patent within that territory, 
and all damages recovered therefor; and the 
said Wilson also stipulating to prosecute, on 
reasonable notice, at his own expense, all suits 
and actions for such infringements. 

The plaintiffs in this case rest their right 
upon the assumption, that there remained in 
Wilson, after the license or assignment to Van 
Hook, a right under the patent to a moulding 
planing machine, which was separable from 
and not embraced within the grant of plan- 
ing, tongueing and grooving machines made 
to Van Hook. 

The original patent to William Woodworth, 
dated December 27th, 182S, was for "a new 
and useful improvement in the method of plan- 
ing, tongueing, grooving and cutting into 
mouldings, or either, planks, boards," &c. The 
claim appended to the specification was, "the 
improvement and application of cutter or plan- 
ing-wheels to planing boards, plank, timber or 
other material; also his improved method of 
cutters, for grooving and tongueing and cut- 
ting mouldings on wood,'* &c. 

The patent was surrendered and re-issued, 
on an amended specification, July 8th, 1845. 
The recital in the amended patent, and the 
grant in conformity with it, do not correspond 
exactly with the original patent, as no men- 
tion is made of cutting mouldings. But, even 
though the re-issued patent be considered as 
operating to the entire extent of the original 
patent, and as embodying all that is contained 
in that grant, yet there is no mention, in the 
specification or claim, of any improvement or 
invention in respect to machines for planing 
or cutting mouldings. The schedule only as- 
sumes to describe "the method of planing, 
tongueing and grooving plank or boards," and 
the summary or claim makes no mention of 
planing or cutting mouldings as a distinct 
branch or feature of the discovery. This 
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would seem to import that, if the patent se- 
cures that operation to the patentee, it does 
so because it is included within the description 
of planing, grooving, &c. 

The court is not now called upon to consider 
the construction of the patent in that respect, 
and the topic is alluded to only to mark more 
specifically the reason for the interpretation 
put upon the assignment or license to Van 
Hook. 

Whether the contract of Wilson with Van 
Hook is regarded as an assignment technical- 
ly for a particular territory, or only as a lease 
or license, its effect is to part with the entire 
interest of Wilson in the discovery patented 
and vest it in Van Hook. And this the par- 
ties manifestly intended in the stipulation that 
Van Hook should "enjoy an exclusive use to 
the said patent within the said territory," 
limited to the prescribed number of machines. 
Without this full possession of territorial 
right, or one conjointly with Wilson, Van 
Hook would have at law, no capacity to sue 
for any infringement of the patent within that 
district Curt. Pat. §§ 258-260. 

Whether the reservation by Wilson of a 
right to prosecute for infringements and to 
receive all damages recovered therefor, con- 
stitutes the grant a joint one for that purpose, 
or be inoperative and void, is of no moment 
in the consideration of the extent of right 
imparted to Van Hook. That is made co- 
equal with the right of the patentee in re- 
spect to the particular district and the num- 
ber of machines specified, because the grantee, 
assignee or licensee is clothed with authority 
to construct and use 'and vend to be used 
such machines, and also to license 'their use 
in that territory. This being the whole power 
of the patentee in respect to the subject-mat- 
ter, nothing remained in Wilson, after that 
grant, which could be conveyed to the present 
plaintiffs. The moulding planing machines 
licensed or assigned to them, were to be used 
in the territory assigned to Van Hook, and 
a prior grant of the same thing being then 
subsisting, that to the plaintiffs was without 
authority and void. 

I do not pass upon the question whether the 
patented discovery, if it includes a right to a 
"moulding planing machine," is partible in its 
nature, so as to enable the patentee to make 
separate grants of the various particulars in- 
cluded in it, because the plaintiffs, upon their 
own evidence, show that the right they set up 
was derived from a party who had no in- 
terest in the subject granted. The plaintiffs, 
therefore, cannot make title in this case with- 
out a conveyance from Van Hook: Motion 
denied. 

[For other cases involving this patent,, see 
note to Bicknell v. Todd, Case No. 1.3S9-] 



BITTER (UNITED STATES v.). See Case 
No. 16,169. 



(Case No. 11,867; RIVAL 
Case No. 11,867. 

The RIVAL. 

[1 Spr. 128; i 9 law Rep. 28; 4 West. Law J- 

89.J 

District Court, D. Massachusetts. March, 
1846. 

Collision —Divided Damages— Costs— Experts. 

1. In cases of collision, where both vessels 
are to blame, the whole damages are to he 
equally divided between them; hut the court 
may order the vessel most to blame to pay all 
the costs. 

[Cited in Lenox v. Winisimmet Co., Case No. 
8.248; The Bay State. Id. 1,148; Foster v. 
" The Miranda, Id. 4,977; The Mary Patten, 
Id. 9,223; The City of Hartford. Id. 2,750; 
Vanderbilt v. Reynolds, Id. 16,839; Reyn- 
' olds v. Vanderbilt, 106 U. S. 22, 1 Sup. Ct. 
41; The Pennsylvania, 15 Fed. 817.] 

2. Several nautical questions answered by ex- 
perts. 

[Cited in The Lady Franklin, Case No. 7,984; 
The Empire, 19 Fed. 559.] 

This was a libel for collision. By consent, 
Captains Caleb Curtis and Samuel Quincy, 
were called as experts, somewhat analogous 
to the trinity masters in the admiralty in 
England, to whom questions were put, and 
answers were returned, as follows: On the 
27th of November. 1845, the brig Rival, of 
214 tons, with a cargo of molasses, arrived 
in the port of Boston, and was anchored by 
the pilot nearly off the end of Long wharf, 
about one hundred and twenty-five fathoms 
therefrom, and about one hundred and fifty 
fathoms from a schooner called the Ann,, 
which was lying at anchor nearly off the end 
of Commercial wharf, there being from thirty 
to forty vessels at anchor in the harbor. The 
Rival let go her smaller anchor, weighing 1100- 
lbs., having an inch, chain, and paid out twen- 
ty fathoms. The weather was rainy, and 
the wind was blowing quite moderately from 
the east. The rain continued violent till after 
one o'clock. The wind increased, sometimes 
varying the direction towards the south, until, 
at about twelve o'clock, it was a whole sail 
breeze, or somewhat stronger. At about half- 
past twelve, the wind changed suddenly to 
the S. S. W., coming in*a squall, with consid- 
erable violence, causing the Rival to drag 
her anchor, and to come in collision with the 
Ann; the starboard quarter of the brig strik- 
ing the bows of the schooner. The eaptain of 
the Rival went ashore about eight, and the 
first mate about eleven o'clock, leaving the 
vessel in charge of the second mate, and 
did not return till after the collision. The 
second mate was as competent as such of- 
ficers usually are. 

1st -Interrogatory. Was it proper, or other- 
wise, to leave the brig in charge of the sec- 
ond mate? Answer. It was not improper or 

i [Reported by F. E. Parker, Esq., assisted by 
Charles Francis Adams, Jr., Esq., and here re- 
printed by permission.] 
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unusual. 2d. Ought the brig to have let go 
her second anchor before the squall, and was 
she, or not, guilty of negligence in not doing 
so? "Answer. It was not necessary, under 
the circumstances, to have the second anchor 
down. 3d. Ought she to have kept watch 
and watch? Answer. Not usual. 4th. Ought 
she to have had an anchor watch? Answer. 
Yes. 5th. And if so, would the mere fact of 
there being some one of the crew always on 
deck, without any specific duty assigned him, 
answer the requisition of an anchor watch? 
Answer. Yes. Gth. Ought the yards to have 
been braced to the wind, and would the omis- 
sion constitute a neglect of duty? Answer. 
Not necessary from the strength of wind 
previous to the squall; after which there was 
not time. 7th. If only fifteen fathoms of the 
cable to the second anchor were paid out, 
before she was too near the Ann to admit of 
giving more chain, did she let go her second 
anchor as early as she ought? Answer. It 
does appear that, if the anchor was let go 
as soon as the brig struck adrift, there should 
have been more than fifteen fathoms of chain 
out; but a short time should be allowed after 
the discovery of her being adrift, to call the 
hands and let the anchor go. If the anchor 
was ready, one man or two men could let it 
go; then both chains should have been paid 
out. Sth. If the Rival was fifteen minutes in 
dragging her anchor, before she struck the 
Ann, does the fact, that during that time, the 
Ann did not pay out chain, of itself consti- 
tute or clearly prove negligence, or want of 
ordinary skill, on her part? Answer. We 
think it was a want of skill, or it was neg- 
ligence on board the Ann, if she did not pay 
out chain, when she saw the Rival drifting 
down upon her. . 

G. T. Bigelow and M. S. Clarke, for libel- 
lant. 
A. H. Fiske, for respondents. 

SPRAGUE, District Judge. Upon the facts 
of this case, and the answers of the experts, 
it appears that both vessels were to blame. 
In such case, it is the settled doctrine of the 
admiralty, that the whole damage should be 
equally divided between the two vessels. I 
think that the Rival was most in fault, 'and 
that she ought therefore to bear all the costs. 
The Woodrop-Sims, 2 Dod. 83; De Vaux v. 
Salvador, 4 Adol. & E. 420; Shee, Abb. Shipp. 
tit. "Collision"; 17 Law Mag. 327; The Mon- 
arch, 2 Month. Law Mag. 607; The I>e Cock, 
5 Month. Law. Mag. 303; Reeves v. The 
Constitution [Case No. 11,659]; Story, Bailm. 
§ 608a; 3 Kent, Comm. 231. 

Decree accordingly. 



Case TSo, 11,868. 

The RIVER QUEEN. 

[Cited in Endner v. Greco, 3 Fed. 413. No- 
where reported; opinion not now accessible.] 



RIVERS (VIRGINIA v.). See Case No. 16,- 
958. 

RIVES (PAGE v.). See Case No. 10,666. 



Case No. 11,869. 

RIX v. CAPITOL BANK. 

[2 Dill. 367.] i 

Circuit Court, D. Kansas. 1873. 

Bankruptcy — Homestead — Construction op 
Constitution of Kansas, and Section 14 of 
Bankrupt Act, as to Homestead Exemp- 
tion. 

1. The provision of the constitution of Kansas 
in relation to the homestead exemption con- 
strued; and held that the title to property oc- 
cupied by the bankrupt and his family as a resi- 
dence at the time of the filing of the petition 
in bankruptcy did not pass to or vest in the 
assignee, but remained in the bankrupt, and 
hence the assignee in bankruptcy could not 
maintain a bill to have a prior mortgage, other- 
wise valid, set aside, because it gave a prefer- 
ence contrary to section 35 of the bankrupt act 
[of 1867 (14 Stat. 534)], nor to restrain the 
foreclosure of such mortgage in the courts of 
the state. 

2. Effect of abandonment of homestead by 
owner and family discussed. 

This is a bill brought by [Charles N. Rix] 
the assignee in bankruptcy of James R. Stil- 
well to set aside a mortgage made by the 
bankrupt and his wife to the defendant with- 
in four months of the commencement of the 
proceedings in bankruptcy. The averments 
of the bill make a case of fraudulent prefer- 
ence within the 35th section of the bankrupt 
act. After the bankruptcy the defendant 
commenced suit in the state district court 
for Shawnee county to foreclose its mort- 
gage. 

The present cause was submitted to the 
court, upon the following agreement as to 
facts: "It is agreed in this case that the 
mortgage made by J. R. and S. E. Stilwell 
to the Capitol Bank mentioned in the bill on 
file, was, under the bankrupt law, a fraudu- 
lent preference of <a creditor (the Capitol 
Bank) of said J. R. Stilwell, and must be set 
aside, unless the same is held to be valid in 
law upon the following facts, which are also 
agreed to be true: First. The real estate 
mentioned In said mortgage was, at the time 
the same was executed and delivered, and 
for some time previous thereto had been, the 
proper 'homestead' of the said J. R. Stilwell. 
who was then the head of the family, and 
all of whom then occupied said real estate 
as such homestead. Second. The said J. R. 
Stilwejl and family continued to own and 
occupy said premises as a homestead until 
after said adjudication in bankruptcy. Third. 
That after said adjudication the said J. R. 
Stilwell left the state of Kansas, and has 
not since returned. Fourth. After the filing 
of the petition In the district court of Shaw- 
nee county, mentioned in said bill, the wife 



1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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and children of said J. B. Stilwell removed 
with all their effects from the state of Kan- 
sas, and have not since returned. No appli- 
cation has been made by said Stilwell or his 
family, or any one for them, to the said as- 
signee to have said real estate set off to 
them as and for a homestead, nor has the 
same been so. set off." The constitution of 
the state, adopted in 1859, and yet in force, 
provides that "a homestead to the extent of 
160 acres of farming land, or of one acre 
within the limits of an incorporated town or 
city, occupied as a residence by the family 
of the owner, together with all improvements 
upon the same, shall be exempted from forced 
sale under any, process of law, and shall not' 
be alienated without the joint consent of 
husband and wife, when that relation exists. 
* * Provided, the provisions of this sec- 
tion shall not apply to any process of law 
obtained by virtue of a lien given by the con- 
sent of both husband and wife." Const 
Kan. art. 15, § 9. Section 14 of the bankrupt 
act provides that "the judge or register shall, 
by .an instrument under his hand, assign and 
convey to the assignee all, etc., * * and 
such assignment shall relate back to the com- 
mencement of said proceedings in bankrupt- 
cy; provided, however, there shall be except- 
ed from the operation of the provisions of 
this section ° * * and such other property 
not included in the foregoing exceptions as is 
exempted from levy and sale, upon execution 
or ether process, or order of any court, by the 
laws of the state in which the bankrupt has 
his domicile at the time of the commence- 
ment of the proceedings in bankruptcy; * * * 
provided, that the foregoing exception shall 
operate as a limitation upon the conveyance 
of the property of the hankrupt to his as- 
signees. And in no case shall the property 
hereby excepted pass to the assignees, or the 
title of the bankrupt thereto be impaired or 
affected by the provisions of this act." 

[For a hearing on the question as to wheth- 
er the defendant bank, claiming a mortgage 
on the property, has a right to vote on the 
election of an assignee, see Case No. 13,448.] 

G. C. Clemens, for plaintiff. 
N. C. McFarland, for defendant 

Before DILLON, Circuit Judge, and DE- 
LAHAY, District Judge. 

DILLON, Circuit Judge. We hold the fol- 
lowing propositions: 

1. That the property In question, being ad- 
mitted to be the homestead of the bankrupt 
at the time of the commencement of the pro- 
ceedings in bankruptcy, and as such being 
"exempted" by the constitution of the state 
"from forced sale under any process of law," 
the same was "excepted" by the bankrupt 
act (section 14) "from the operation of the 
provisions" of that section, and the "title" 
thereto did not "pass to the assignee," nor 
was "the title of the bankrupt thereto im- 



paired or affected by the provisions of this 
(the bankrupt) act." 

2. The constitutional provision respecting 
the homestead recognizes the validity of a 
"lien" thereon, "given by the consent of both 
husband and wife;" the mortgage, therefore, 
to the defendant by the bankrupt and wife 
created a valid lien upon the homestead prop- 
erty in favor of the mortgagee, but such mort- 
gage did not otherwise affect the right of the 
owner to the homestead exemption, which, 
as against general creditors, and as against 
the assignee in bankruptcy, continued to ex- 
ist, notwithstanding such mortgage. 

3. The property mortgaged is admitted to 
be "the proper homestead" of the mortgagor 
and his family, and being within the limits 
of an incorporated city, and not appearing to 
exceed the quantity allowed by law, the stat- 
utes of the state (section 2, c. 38, p. 473) do 
not require, in order to preserve the exemp- 
tion, that the owner shall apply to have the 
property selected and set apart as a home- 
stead. 

4. Under the constitution of the state and 
the bankrupt act (section 14) the title to 
homestead property, that is, to property in 
good faith, "occupied as a residence by the 
family of the owner," at the time of the com- 
mencement of the proceedings in bankrupt- 
cy, does not pass to the assignee, but remains 
in the bankrupt. If it had been admitted 
or- established that the bankrupt had subse- 
quently abandoned the homestead, this would 
give no right to the assignee; but the mere 
fact that since "the adjudication of bankrupt- 
cy "Stilwell has left the state and has not 
since returned, and that his family have re- 
moved with their effects from the state and 
have not since returned," does not, to say 
the least, very clearly negative an intention 
to return to the homestead, nor preclude the 
right to do so and redeem the mortgage and 
have the benefit of the exemption. The proof 
of an intention to abandon (if it be conceded 
that in Kansas the homestead right can be 
lost by abandonment of the property) should 
be clear and decisive. See Shepherd v. Cas- 
siday, 20 Tex. 24, 96; Davis v. Andrews, 30 
Vt 678; 1 Am. Law Reg. (N. S.) 711, 712. 
In any view of the case the assignee in bank- 
ruptcy has no title to or right' in the home- 
stead property, and hence cannot maintain 
a bill to have the mortgage thereon adjudged 
fraudulent as against the bankrupt act, nor 
to restrain its foreclosure in the state court. 
Bill dismissed. 

NOTE. Construction of provision of consti- 
tution of the state as to homestead exemption, 
see In re Tertelling [Case No. 13.842]. Slort- 
ffage of homestead: 1 Am. Law Reg. (N. S.) 
707 et seq. Effect of abandonment of home- 
stead property: 1 Am. Law Reg. (N. S.) 710. 
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Case No. 11,870. 

The R. L. MAYBEY. 

[4 Blatehf. 88.] i 

Circuit Court, S. D. New York. Sept. 14, 1857.= 

Towage — Privilege op Position — Collision — 
Rival Tugs— Intentional Wrong. 

1. As a general rule, where two steam-tugs 
are both of them endeavoring to be the first to 
reach a sailing vessel, for the purpose of taking 
off her passengers or towing her, the tug which 
first arrives to speak for the employment, is en- 
titled to its position, and the other tug must 
see to it that a collision between them is 
avoided. 

2. Where, on a libel filed to recover damages 
for a collision between two such tugs, such 
privilege of position is not shown in favor of 
the libelling tug, the libel will be dismissed. 

3. Where two such tugs are approaching a 
vessel for sueh purpose, the one approaching in 
the wake of the vessel's course, has no supe- 
rior right, by reason of that fact alone, to first 
speak to the vessel, over the other tug, which is 
approaching from- another direction. ' 

4. Where a collision occurs by the wilful 
fault or intentional wrong of both parties, the 
damages will not be apportioned, but the libel 
will be dismissed. 

[Appeal from the district court of the 
United States for the Southern district of 
New York.] 

This was a libel in rem, filed in the dis- 
trict court, by Russell Sturgis, owner of the 
steam-tug Hector, against the steam-tug R. 
I/. Maybey, to recover damages growing out 
of a collision between the two vessels, which 
occurred outside of Sandy Hook, on the 
morning of the 11th of August, 1854. The 
district court dismissed the libel [case unre- 
ported], and the libellant appealed to this 
court. 

John E. Burrill, for libellant 
Dennis MeMahon, for claimants. 

NELSON, Circuit Justice. The brig Wan- 
derer was coming up slowly on a northwest- 
erly course, preparatory to entering the bay, 
when the two tugs started in opposite direc- 
tions for her, advancing the one on a north- 
westerly, and the other on a' southeasterly 
course, with a view to the job of taking off 
her passengers, or towing her to the city. 
The two tugs were a mile or a mile and a 
half apart when they started for the brig, 
the Hector being rather nearer to her, but 
the Maybey being the faster vessel. The 
proofs are very confused and contradictory. 
But one question of fact seems to be undis- 
puted, and that is, that both tugs started for 
the brig about the same time, and each with 
the avowed intent of reaching her first, so 
as to secure the job. Orders were given on 
board each vessel to that effect, and appear 
to have been carried out with a reckless in- 
difference to the consequences. The tugs 
met head and head at the brig, the Hector, 

i [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
2 [Reversed in 21 How. (62 U. S.) 451.] 



the smaller vessel, getting the worst of it 
It is impossible to say, so contradictory is 
the evidence, which vessel first arrived at 
the brig, to speak to her. The truth, no 
doubt, is, that there was very little differ- 
ence in point of time, not sufficient, proba- 
bly, to put either vessel in fault in this re- 
spect As a general rule, no doubt, the tug 
first arriving to speak for the employment, 
is entitled to its position, and another ap- 
proaching must see to it, that a collision is 
avoided. On this ground alone, I think, the 
decree below dismissing the libel is justified. 
In order to sustain the suit it should have 
been shown that the Hector had first arrived 
and was entitled to the privilege of the po- 
sition. If the Maybey was there first, it was 
the duty of the Hector to pass on the other 
side of the brig, or port her helm and pass 
both vessels to the right I cannot say, up- 
on the proofs, that she had acquired the 
privileged position; on the contrary, they are 
equally strong that the rival tug had gained 
it 

Considerable pains have been taken to- 
show that the tug approaching the brig in 
the wake of her course, is entitled to the 
privilege of first speaking to her, by reason 
of being in a situation to enter, at once, 
upon the towing. But, I see no reason or 
propriety in this view of the case. The first 
step is to speak to the vessel, and ascertain 
if she desires assistance. It is time enough 
to place the tug in a position to tow, after 
the engagement is made for the service. 
The Maybey, therefore, had the same right 
to approach the head of the brig, as the 
Hector the stern. 

The court below put the decision mainly 
upon the ground that the collision occurred 
by the wilful fault or intentional wrong of 
both parties, and that, consequently, the 
vessel complaining, having voluntarily tak- 
en her chances in the collision, must abide 
the loss. It has been insisted, that admit- 
ting this to be so, then, both vessels being 
in fault, the libel should not have been dis- 
missed, but the damages should have been 
apportioned. I have found no case where 
the apportionment has been made in a case 
like the present, namely, where the collision 
occurred by the wilful and intentional act 
of both parties; and I shall not be the first 
to make the precedent. If two vessels- 
choose, voluntarily, to take the chances of 
knocking off each other's heads, I shall lay 
down no rule that will invite the unfortu- 
nate one into a court of admiralty for re- 
dress. The remedy for the owner is to dis- 
charge his master and crew, and man his. 
vessel with competent and prudent hands. 
The decree of the court below is affirmed. 



NOTE. This decree was, on appeal, reversed 
by the supreme court. See Sturgis v. Clough, 
21 How. [62 U. S.] 451. Further proceedings 
were had and the cause referred to a commis- 
sioner to report the amount of damages sus- 
tained by libelant, in consequence of the col- 
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lision. Exceptions were filed, and the circuit 
court held that the sum of $3,262.30, allowed 
by the commissioner, was too large, and it was 
consequently reduced to $2,162.80. Case No. 
11,871. From this the libelant appealed to the 
supreme court, where the decree of the circuit 
court was affirmed. 1 Wall. (68 U. S.) 269.] 



Case K"o. 11,871. 

The R. L. MAYBEY. 

[4 Blatchf. 439.] i 

Circuit Court, S.. D. New York. Aug. 17, 
1860.2 

Colt-isiox— Damages— Loss of Employment — 
Measure op Loss. 

1. On a claim for demurrage, in a case of col- 
lision, for the loss of employment suffered by 
the injured vessel while undergoing repairs, 
speculative and conjectural opinions as to the 
probability of her employment and the amount 
of her earnings, if employed, are too uncertain 
to form a basis of any allowance for the deten- 
tion. 

2. In the case of a tug, the proper inquiry is 
as to what she could have been chartered for 
per day, in the business of towing, regard be- 
ing had to the market price. 

[Cited in The May Mower, Case No. 9,345.] 

This was an appeal by the claimant from a 
decree of the district court confirming the re- 
port of a commissioner as to the damages in 
a case of collision. 

Erastus C. Benedict, for libellant. 
John Van Vleck, for claimant 

NELSON, Circuit Justice. The aggregate 
of the bills proved, for repairs, &c, is §1,- 
60S.63. The commissioner has reported dam- 
ages to the amount of $3,262.30. If interest 
be added, say for five years, from 1st Novem- 
ber, 1854, to the date of the report, October 
19th, 1859, upon the bills for repairs, &c, 
which interest is $554.17, it makes the ag- 
gregate $2,162.80, which deducted from the 
amount reported, leaves a balance of $1,- 
099.50, which must have been allowed for the 
fourteen days' demurrage. 

1 am not satisfied that the proofs bring the 
case, upon the question of damages, within 
the rule laid down in Williamson v. Barrett, 
13 How. [54 U. S.] 101, 111, 112. A good 
deal of the testimony was general, and turned 
upon mere opinion as to the probability of 
employment in the towing business, and the 
amount of the earnings, if employed. This 
kind of proof is too speculative and contin- 
gent to be the foundation of any rule of dam- 
ages. It is at best but conjecture. The 
true question, within the case of Williamson 
v. Barrett was, what could the tug have been 
chartered for per day in the business of tow- 
ing, regard being had to the market price, in 
the city of New York. This would have 
brought the question down to some degree of 
certainty, and afforded ground for an intel- 

i [Reported by Hon. Samuel Blatchforu, Dis- 
trict Judge, and here reprinted by permission.] 

2 [Affirmed in 1 Wall. (68 U. S.) 269.] 
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ligible allowance or not, of the loss which 
the libellant had actually sustained by the 
delay during the repairs. 

The facts, as left by the examination be- 
fore the commissioner, are too uncertain to 
form the basis of any allowance for the de- 
tention. They are speculative, conjectural, 
and mere opinion, to which no limit or rule 
ean be applied, and which can never lay the 
foundation for the action of a court on this 
subject. I shalL therefore, strike out the 
item for demurrage, $1,099.50, and confirm 
the decree for $2,162.80, costs to be allowed, 
on the appeal, to neither party, as against 
the other. 

This decision was affirmed by the supreme 
court on appeal. See Sturgis v. Clough, 1 
Wall. [68 U. SJ 269. 



R. L. MAYBEY, The. 
6,335. 



See Cases Nos. 6,333- 



Case No. 11,873. 

The R. L. STEVENS. 

[Cited in The Angelina Corning, Case No. 
384. Nowhere reported; opinion not now ac- 
cessible.] 



Case No. 11,873. . 

ROACH v. BURGESS, 

[4 Cranch, C. C. 449.] i 

Circuit Court, District of Columbia. March 
Term, 1834. 

Set-Off — Replevi x — Rest. 

There can be no set-off against avowry for 
rent. 

Replevin. Issue upon the plea of nothing 
in arrear. 

The premises belonged to Burgess in com- 
mon with the other heirs of Crawford. The 
demise to the plaintiff was by Burgess alone. 
The plaintiff offered to prove accounts for 
money paid to some of the other heirs, as pay- 
ments on account of rent. 

Mr. Marbury, for defendant, objected; and 
contended that there can be no set-off for 
avowry for rent; and if there could be, it is- 
not pleaded, and no notice has been given. It 
cannot be given in evidence as payment, un- 
less agreed to be received as payment; and 
there is no evidence of such an agreement. 4 
Starkie, 1312; Sapsford v. Fletcher, 4 Term 
R. 512; Prior v. Jacocks, 1 Johns. Cas. 169. 

R. P. Dunlop, contra. The defendant has 
admitted similar accounts in payment. That 
is sufficient evidence to be left to the jury, as 
evidence of such an agreement. 

Mr. Coxe, in reply. The plaintiff has suits 
now depending in this court (Nos. 117, 118, 
119) for these very items. The only witness 
who proves the items which were admitted 
by Burgess says that he does not know of any 



i [Reported by Hon. William Cranch, Chief 
Judge.] 
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agreement to admit the others. No such items 
ai e charged by Burgess to the other heirs. 

THE COURT (CRANCH, Chief Judge, 
doubting) refused to admit the subsequent 
payments made by the plaintiff to the other 
heirs. 

CRANCH, Chief Judge, was of opinion that 
the allowance by Mr. Burgess of similar pay- 
ments to other heirs, was evidence, admissi- 
ble to the jury, that Burgess had agreed to 
allow these. 

But THRUSTON, Circuit Judge, thinking 
the evidence was not sufficient to be left to 
the jury (and there was no other evidence of 
such an agreement), the evidence of the pay- 
ment to the other heirs was not submitted to 
the jury. 

Verdict for defendant. 



ROACH (CONOVER v.). 



See Case No. 3,125. 
See Case No. 6,- 



ROACH (HATHAWAY v.) 
213. 



Case ISTo. 11,874. 

ROACH v. HULINGS et al. 

[5 Cranch, C. C. 637.] i 

Circuit Court, District of Columbia. March 
Term, 1840. 

Practice is Eqoitt— Bixj, not Signed— Takixg 

off Files — Equity — Injunction to Stat 

Execution. 

1. A bill in equity, filed without being signed 
by the plaintiif or his counsel, will be ordered to 
be taken off the files, because it cannot be re- 
ceived under the 16th rule of this court. 

2. When taken off, it may be signed by coun- 
sel, and be made the ground of a motion for a 
new injunction. 

3. If a judgment at law has been obtained by 
surprise, or without the knowledge of the de- 
fendant or his counsel, in a ease in which the 
defendant had taken a bill of exceptions, and 
intended to prosecute a writ of error to the su- 
preme court of the United States, and to obtain 
a supersedeas, this court will, upon a proper ap- 
peal-bond, and injunction-bond, being given, 
stay the execution, by injunction. 

Bill in equity to stay execution on a judg- 
ment at law, obtained, it was said, by sur- 
prise, in a case where the judgment render- 
ed without tbi actual knowledge of the de- 
fendant, or his counsel, in a case in which 
the defendant had taken a bill of exceptions, 
and intended to prosecute a writ of error to 
the supreme court of the United States; and 
to obtain a supersedeas, after the expiration 
of the ten days allowed by law. The bill 
states that the defendant W. Hulings ob- 
tained a judgment at law against the com- 
plainant [James Roach] as administrator of 
Philip Roa^ch, and that, at the trial, the now 
complainant took bills of exception to cer- 
tain opinions of the court, with intent to 
prosecute a writ of error, and to supersede 
the judgment when it should be finally ren- 
dered. That after the verdict for the plain- 

i [Reported by Hon. William Cranch, Chief 
Judge.] 



tiff at law, the cause was referred to an 
auditor, to ascertain the proportion of assets 
to which the plaintiff was entitled, under the 
testamentary law of Maryland, who report- 
ed, and to whose report, the then defendant 
filed certain exceptions, some of which he 
understood, were allowed by the court, and 
he supposed the cause would be remanded to 
the auditor; but judgment was entered by 
the clerk; of which judgment, neither this 
complainant, nor his counsel, had any in- 
formation, until more than ten days after its 
rendition, and after the end of the term; so 
that he lost his legal right to supersede that 
judgment. That the plaintiff at law resides 
in Pennsylvania, and is insolvent, as the com- 
plainant believes, so that if he should satisfy 
the judgment, and it should be reversed, he 
would be unable to recover the money. It, 
therefore, prays that upon filing an approved 
appeal-bond, and injunction-bond, the execu- 
tion upon the judgment at law, may be staid 
by injunction, until the further order of the 
court. This bill, although sworn to by the 
complainant, was not signed by him or his 
counsel. Upon application to CRANCH, 
Chief Judge, in vacation, he ordered the in- 
junction on the 10th of March, 1840, without 
noticing the want of signature. 

Mr. Bradley and Mr. Smith now moved the 
court to order the bill to be taken off the 
files, because it was not signed by the com- 
plainant, according to the 16th rule of this 
court, which is in these words: "16. Order- 
ed, that every bill, petition, or answer, in 
equity; and every other petition presented 
by an attorney or solicitor, in this court; be 
signed by such attorney or solicitor before it 
shall be received." 2 Madd. Ch. Prac. 167; 
French v. Dear, 5 Ves. 547. 

R. J. Brent, contra, for complainant 

Under the 5th rule of the chancery prac- 
tice, the complainant has a right to amend 
his bilL It is a bill, although not signed, and 
may be amended. The lGth rule of practice 
of this court requires the bill to be signed by 
counsel, in all cases. This rule is repugnant 
to the 35th section of the judiciary act of 
1789 [1 Stat 92], which enacts, "that, in all 
the courts of the United States, the parties 
may plead and manage their own causes per- 
sonally," but this rule requires them in all 
cases to employ counsel. By the 17th sec- 
tion, the court can make no rule repugnant 
to the laws of the United States, and by the 
32d section, the court "may at any time per- 
mit either of the parties to amend any defect 
in the process of pleadings," and no judg- 
ment, or other proceedings in civil causes, in 
any of the courts of the United States, shall 
be reversed "for any defect or want of 
form." 

THE COURT (THRUSTON, Circuit Judge, 
absent) ordered the bill to be taken from the 
files, because it could not be received under 
the 16th rule of this court, it not being sign- 
ed, either by the complainant or his so- 
licitor. 
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The bill being taken off the files, and sign- 
ed by the counsel, Mr. R. J. Brent presented 
it again to the court, and moved the court to 
reinstate the "injunction, and contended, in- 
-deed, that the amendment did not dissolve 
the injunction which had been granted by 
the judge, in vacation. Read v. Consequa 
tCase No. 11,606]. 

THE COURT said they would receive it 
now as a motion for an injunction de novo. 

R. J. Brent contended for three grounds of 
injunction, namely, accident, by which the 
-complainant lost his legal right to supersede 
the judgment; the non-residence of the de- 
fendant; and his supposed insolvency; and 
-cited 1 Madd. Ch. Prac. 50; Barbour & Har- 
rington, p. 26, § 1; Hodgson v. Marine Ins. 
Co., 7 Cranch [11 U. S.] 332; 2 Eq. Dig. 63, 
64, § 29, 451, 471, § 53; Crawford v. McDon- 
ald, 2 Hen.' & M. 191. 

Mr. Bradley and Mr. Smith, contra, cited 2 
Eq. Dig. 65, § 43; 3 Eq. Dig. 468, § 30; 
Dodge v. Strong, 2 Johns.- Ch. 230; 2 Story, 
Eq. Jur. 180-182. 

The case was argued again by Mr. Brent, 
for complainant, and by Mr. Bradley, for de- 
fendant. 

THE COURT made the following order: 
"The within bill having been filed, together 
with an approved injunction-bond, and also 
an approved appeal-bond, conditioned to pros- 
ecute with effect the complainant's writ of 
error in the within bill mentioned. It is or- 
dered by the court, that the injunction shall 
Issue as prayed." 

[NOTE. The judgment at law obtained by 
the defendant in this court was affirmed by the 
supreme court in error. 16 Pet. (41 U. S.) 319.] 



Case Wo. 11,875. 

The ROANOKE 

[3 Blatchf. 390.] * 

-Circuit Court, S. D. New York. Nov. 30, 1855. 

Appeal— Stat op Execution— Service op Copt 
op Petition — When to be Made. 

1. After the expiration of ten days from the 
rendering of a judgment or decree, within which 
lime the party appealing or suing out a writ of 
■error must, if he desires to stay execution, serve 
a. copy of his petition of appeal or writ of error, 
and of its allowance, by lodging a copy there- 
of in the clerk's office, for the adverse party, 
this court has no power, under section 23 of the 
act of September 24, 1789 (1 Stat. 85), or un- 
der section 2 of the act of March 3, 1803 (2 
Stat 244), to permit such service to be made 
nunc pro tunc, as if made within such ten 
-days. 

2. All the requirements of the statute, neces- 
sary for the stay of execution, must be complied 
with within the ten days. 

[Cited in State v. Lewis. 76 Mo. 373.] 

[Appeal from the district court of the Unit- 
ed States for the Southern district of New 
York.] 

In this case, which was a libel In rem, after 

i [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 



this court had, on the appeal of the claimants, 
affirmed the decree of the district court in fa- 
vor of the libellant, the claimants took an ap- 
peal to the supreme court, but omitted , to 
serve a copy of their petition of appeal, and 
of its allowance, by lodging a copy thereof in 
the office of the clerk of this court, for the li- 
bellant, within ten days, Sundays exclusive,, 
after the decree of this court was made, as is 
required by the second section of the act of 
March 3, 1803 (2 Stat. 244), adopting, in rela- 
tion to appeals, the provisions of the twenty- 
third section of the act of September 24, 1789 
(1 Stat. 85), in regard to writs of error, to 
make an appeal operate as a stay of execu- 
tion. , After the ten days had expired, the 
claimants obtained from Judge Ingersoll, on 
notice to the libellant, an order allowing them 
to lodge a copy of their petition of appeal, and 
of its allowance, in the clerk's office, for the 
libellant, nunc pro tunc, as if done within the 
ten days. The libellant now moved to set 
aside the order. 

Alexander Clarke, for libellant 
John E. Burrill, Jr., for claimants. 

NELSON, Circuit Justice. The question in- 
volved in this motion has been up several 
times in this court, and also in the supreme 
court; and it has been uniformly held, that if 
the party appealing, or taking out a writ of 
error, desires to stay execution, he must com- 
ply, within the ten days, with all the require- 
ments of the statute. Although the court has 
sometimes enlarged the time before the ex- 
piration of the ten days, yet it is not within 
its power to dispense with any of the requisi- 
tions of the statute, and it cannot, after the ex- 
piration of the ten days, make such an order 
as was made in this case. The order must, 
therefore, be vacated. Execution on the de- 
cree of this court cannot be stayed, although 
the claimants can still prosecute their appeal 
to the supreme court, if they desire. 



ROANOKE, The (LAWRENCE v.)." See Case 
No. 8,142. 



Case USTo. 11,876. 

The ROARER. 

[1 Blatchf. 1.] i 

Circuit Court, S. D. New York. Sept. Term, 
1845. 

Appeal— Admiralty— Executing Decree —Ef- 
fect OP RE VERS AIi AND OF AFFIRMATION. 

1. On an appeal to the circuit court, in ad- 
miralty, the whole decree of the district court 
is brought up, although only part of it is ap- 
pealed from. 

[Cited in The Saratoga v. Pour Hundred and 
Thirty-Eight Bales of Cotton, Case No. 12,- 
356;, The Lillie Laurie, 50 Fed. 222.] 

2. In such a case, after a decision on the ap- 
peal by this court it must execute the decree, 

i [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 
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and has no power to remit the proceedings to 
the district court. 

3. Where a part only of a decree of the 
district court was appealed from, and as to that 
part this court reversed the decree of the district 
court, held, that it was unnecessary for this 
court to affirm in terms the decree of the dis- 
trict court so far as it was not appealed from, 
but that the part not reversed remained in this 
court in full force, to be executed here, and be- 
came a part of the decree as modified by this 
court on the appeal. 

[Cited in The Quickstep, Case No. 11,509; 
Shaw v. Folsom, 40 Fed. 512; Irvine v. The 
Hesper, 122 U. S. 267, 7 Sup. Ct. 1,182; 
The Philadelphian, 9 C. C. A. 54, 60 Fed. 

[Appeal from the district court of the Unit- 
ed States for the Southern district of New 
York.] 

In this case there was an appeal from a 
decree of the district court, in admiralty, on 
a libel for salvage filed by John Livingston 
and others against the brig Roarer. The de- 
cree of the district court was in favor of the 
libellants. [Case unreported.] Of the re- 
spondents in the district court only one ap- 
pealed. Subsequently, on a motion in this 
court, the appeal was dismissed as to certain 
of the libellants, on the ground that the 
amounts awarded to them severally for sal- 
vage were too small to sustain an appeal. 
On the hearing of the appeal this court re- 
versed the decree of the district court and 
dismissed the libel, as between the appellant 
and those of the libellants who remained as 
appellees. The decree entered on the deci- 
sion of the appeal, contained no provision 
whatever as to so much of the decree below 
as was not appealed from. A motion was 
now made to correct the decree of this court, 
by inserting a provision affirming the decree 
of the district court so far as it was not ap- 
pealed from. 

NELSON, Circuit Justice. I think the de- 
cree is correct as it stands. Only one of the 
respondents below appealed. The appeal 
was dismissed, as respected a portion of the 
libellants, on the ground that the sums 
awarded to them severally were not of suffi- 
cient amount to sustain an appeal. The issue, 
therefore, in this court was confined to the 
appellant and the remaining, appellees, and 
the decree on the appeal was between these 
parties, and these alone. It could extend to 
no others, for in judgment of law, they were 
the only parties on the record in the appeal 
suit, and the decree entered had relation to 
them exclusively. 

The whole decree in the court below is 
brought up on the appeal. In its nature it is 
not severable. A part of the suit cannot be 
in one court and a .part in another at the 
same time. And as this court has no power 
to remit its proceedings to the court below, 
it must execute the decree here. 

But, although the whole of the decree of 
the district court is brought here, only part 
of' it is appealed from. The part not ap- 
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pealed from remains here, in full force, to be 
executed on the final termination of the 
cause. There is, therefore, no difficulty in 
executing the decree as modified by the de- 
cision of this court on the appeal. What is 
not reversed is still in force, and becomes 
part of the decree in this court, and is to be 
executed as such. Motion denied. 



Case Wo. 11,877. 

ROBACK v. TAYLOR. 

[2 Bond, 36 ;i 14 Pittsb. Leg. J. 137; 4 Int. 
Rev. Ree. 170.] 

Circuit Court, S. D. Ohio. Oct. Term, 1806. 

Internal Revenue— Fedekal Jurisdiction— Il- 
legal Tax— Remedy— Constitutional Law. 

j. 1 :. A ? ourt of *e United States has no juris- 
diction m case of a bill by a citizen of the state 
in which the bill is filed, to restrain a collector 
pf internal revenue from the collection of an al- 
leged illegal income tax. 

2- The only remedy given by law is by appeal 
to the district assessor; and failing thus to ob- 
tain redress, by appeal to the commissioner of 
internal revenue. 

3. The provision of the constitution of the 
United States, declaring that the judicial power 
should extend to all eases arising under the 
laws of the United States, is not a self-execut- 
ing power, and does not vest the courts with 
jurisdiction without the action of congress for 
that purpose. 

In eciuity. 

Caldwell & Coppoek, for complainant 
R. M. Corwine, for defendant. 

LEAVITT, District Judge. This is a bill 
in equity, in which the complainant, Charles 
W. Roback, a citizen of the state of Ohio, 
avers, in substance, that for ten years prior 
to the autumn of 1865, he had been largely 
and successfully engaged in the manufac- 
ture and sale of medicines in the city of 
Cincinnati; that in the prosecution of that 
business he had devoted much time and 
attention, and invested some $60,000 of capi- 
tal; that in the fall of 1865 he retired from 
it, and sold the good will of the same for 
$55,000; that after such sale, the assessor 
for the district under the internal revenue 
act of the United States, charged and re- 
turned the proceeds of said sale as part of 
the complainant's income for the year 1865; 
and that the defendant, R. M. W. Taylor, 
collector of internal revenue for the Second 
collection district of Ohio, to whom the re- 
turn of the assessor was made, threatens, 
and is about to proceed to collect a tax of 
$5,500 by distraint. The bill then avers that 
the return and assessment of said sum as 
income tax is unjust and contrary to law; 
and prays that the said collector and all 
others may be perpetually enjoined from the 
collection thereof, and that upon final hear- 
ing, the same may be decreed to be illegal 
and void. On the 5th of August last, Mr. 

i [Reported by Lewis H. Bond, Esq., and here 
reprinted by permission.] 
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Justice Swayne granted an injunction, to 
continue "until further hearing at the next 
term of the court." It may he proper to 
here state that the learned judge, in making 
the order for an injunction, intimated a 
strong doubt as to the jurisdiction of the 
court on the case made in the bill, but 
thought it due the complainant to restrain 
further proceedings for enforcing the col- 
lection of the alleged illegal tax until the 
ease could be more fully heard. 

A motion is now made by the district at- 
torney of the United States, in behalf of 
the present incumbent of the. office of col- 
lector for the Second collection district, to 
dissolve the injunction, on the ground of a 
want of jurisdiction in this court to enter- 
tain the case. This motion necessarily pre- 
cludes all inquiry -as to the legality of the 
tax assessed against the complainant. If 
the court has no jurisdiction, whatever may 
be its conviction upon the question of the 
legality of the tax, it has no power to grant 
the relief prayed for in the bill; and the in- 
junction must necessarily be dissolved. The 
question thus presented is important in its 
character, but in my judgment not diffi- 
cult of solution. It arises under a statute 
of .recent enactment, and upon the points 
for decision the court has not the aid of 
any prior judicial action. They must be de- 
cided, therefore, in the light of general and 
well-settled principles, and not upon the au- 
thority of precedents having a direct appli- 
cation to the case. . I shall be very brief in 
stating the grounds on which I have at- 
tained the conclusion that the court has no 
jurisdiction to grant the relief prayed for. 

It will readily be conceded that jurisdic- 
tion can not be sustained from the citizen- 
ship of the parties. From the averment of 
the bill it appears that both the complain- 
ant and the defendant are citizens of Ohio. 
It is not, therefore, a case of controversy, in 
the words of the constitution, "between citi- 
zens of different states." It is insisted, how- 
ever, that the jurisdiction vests by force of 
that clause of the second section of the third 
article of the constitution, which declares 
that "the judicial power shall extend to all 
cases in law or e'quity arising under this 
constitution, the laws of the United States, 
and treaties made or which shall be made 
under their authority." The argument is 
that as this case arises under and involves 
a construction of a law of the United States, 
the clause just quoted vests jurisdiction in 
the courts without reference to the citizen- 
ship of the parties. 

There is, in my judgment, a conclusive 
argument against the tenability of this posi- 
tion. No case has been referred to, and it 
is believed there is no one in which it has 
been sustained by the supreme court, or any 
of the courts of the United States. The 
clause of the constitution relied on as con- 
ferring jurisdiction in cases arising under 
the laws of the United States, does not im- 
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port a self-executing power. It belongs clear- 
ly to that class of powers of which there 
are many in the constitution, which are 
dormant and inoperative until vitality and 
vigor are imparted to them by the action 
of the legislative department of the gov- 
ernment. I will not stop to designate those 
provisions of the constitution to which this 
principle applies. Now it may be conceded 
that, in the case before the court, the ques- 
tion whether, from the facts set forth in 
the bill, the income tax assessed and char- 
ged against the complainant is legal or il- 
legal, depends upon the construction to be 
given to a clause in an internal revenue 
statute enacted by congress, and may be 
said properly to arise under a law of the 
United States. But we look in vain for any 
statutory provision declaring what court 
shall have jurisdiction, or how jurisdiction 
shall be exercised, in a ease of an alleged 
grievance or injury arising from the error 
or malfeasance of any of the officials char- 
ged with the execution of the acts. of con- 
gress for the assessment and collection of 
internal revenue. Until congress shall desig- 
nate the court in which jurisdiction shall 
vest, and shall declare in what manner it 
shal be exercised, the constitutional pro- 
vision cited can not be operative. There are 
two courts of the United States, inferior to 
the supreme court, namely, the circuit court 
and district court, created by the legisla- 
tion of congress, and possessing only such 
powers and jurisdiction as shall be meted 
out and defined by law. Now, it may be 
pertinently asked, which of the two courts 
named, in the absence of any legislative pro- 
vision on the subject, shall entertain the 
jurisdiction invoked in this case, and by 
what form or proceeding shall the redress 
sought for be obtained? This uncertainty 
must be fatal to the exercise of jurisdiction 
by either of those courts, unless it can be 
based on some other foundation than that 
claimed in the argument of counsel. 

There can be no question that it is with- 
in the constitutional competency of congress 
to vest the jurisdiction either in the circuit 
or district court, of hearing and deciding all 
cases of alleged illegal and wrongful acts 
arising from the execution of the internal 
revenue laws. But, for reasons which they 
doubtless deemed sufficient, they have care- 
fully avoided the investure of such jurisdic- 
tion in either of said courts. From the struc- 
ture of the laws referred to, the implication 
is exceedingly strong that their framers did 
not intend there should be any interference 
by the judicial department which, in its 
operation, should obstruct or embarrass their 
prompt execution. This conclusion is irre- 
sistible from a reference to these laws. Con- 
gress, however, has not left those aggrieved 
by the wrongs or mistakes of revenue offi- 
cials without -the means of obtaining redress. , 
But it is the plain policy of the law that 
the remedy is not to be by a resort to 
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courts, but to other means pointed out by 
law. I will not stop to point out all the pro- 
visions of the statutes which justify this 
conclusion. By section 113 of the act of 
June 30, 1864 [13 Stat. 279], in force when 
the alleged illegal income tax was assessed 
against the complainant, it is made the duty 
of the proper assistant assessor to assess 
and make returns of all incomes subject to 
taxation. Of this assessment public notice 
is to be given; and it is provided "that every 
person feeling aggrieved by the decision of 
the assistant assessor in such cases, may 
appeal to the assessor of the district, and 
his decision thereon shall be final." The 
right of appeal thus granted, seems, in the 
opinion of the law-making power, to have 
been ample for the security of the tax-payer 
against the errors and wrongs of the assist- 
ant assessor. But this is not the only pro- 
vision by which such errors or wrongs may 
be finally remedied. Although it is express- 
ly declared that the decision of the district 
assessor shall be final, an appeal lies to 
another and higher official. By section 44 
of the act it is provided "that the commis- 
sioner of internal revenue, subject to the 
regulations prescribed by the secretary of 
the treasury, shall be, and he is hereby au- 
thorized, on appeals to him made, to remit, 
refund, and pay back all duties erroneously 
or illegally assessed or collected, and all 
duties that shall appear to be unjustly as- 
sessed or excessive in amount, or in any 
manner wrongfully collected," etc. The 
power thus vested in the commissioner of 
revenue is to be exercised under the super- 
vision of the secretary of the treasury, to 
whom, practically, there is an appeal from 
the commissioner. And I need hardly add, 
if the rights of the party aggrieved are not 
secured by these means, as a final resort, 
there is an appeal to congress, whose power 
to afford redress is unquestionable. The 
provisions of the statute referred to seem 
clearly to sustain the proposition that it 
was intended by congress that wrongs and 
grievances occurring under the internal reve- 
nue act should be investigated and passed 
upon, not by the courts, but by the officials 
immediately charged with their execution. 
And it is not for this court to pronounce upon 
the justice or policy thus sanctioned by the 
law-making power. The internal revenue 
laws originated in a great national emergen- 
cy, and were necessarily so framed as to en- 
sure their prompt execution. That they are 
harsh in -some of their provisions, and may de- 
velop in their execution cases of official mal- 
feasance and oppression, is not doubted. The 
remedy for such results is with the legisla- 
tive, and not the judicial department, un- 
less the power is expressly conferred on the 
latter. The courts of the United States are 
courts of limited jurisdiction, and can ex- 
ercise such powers only as are expressly 
granted by law, or clearly implied from the 
objects of their creation. 



It may perhaps be insisted, though it was 
not urged in the argument, that if the juris- 
diction claimed in this case does not exist 
under the clause of the constitution quoted, 
it may be exercised by the circuit courts, 
under the general chancery powers vested 
in them by the constitution and laws. These 
courts undoubtedly possess an extensive ju- 
risdiction under this head. Without consid- 
ering at length the source and extent of this 
jurisdiction, it may be affirmed as a clear 
proposition, that the case made in the com- 
plainant's bill is not one that brings it with- 
in the scope of the general chancery power 
of this court. There is no averment in the 
bill that the complainant will suffer irrep- 
arable injury from the collection of the al- 
leged illegal income tax. Nor is it averred 
that he was without a remedy by law. As 
a basis for the proper action of a court of 
chancery, it must appear that he has ap- 
pealed to the proper district assessor, under 
the section of the statute before cited; that 
such appeal has not resulted in the redress 
of the wrong complained of; and that he is 
wholly without a remedy, except by the in- 
terposition of a court of chancery. I do not 
say, if the bill had been so framed, a proper 
case for the action of a court of chancery 
would be presented. But it is clear that 
without the averment of irreparable injury, 
and that all the means of redress secured 
by law had been unavailingly resorted to, 
there would be no sufficient ground for the 
interposition of a court of equity. The court 
has no jurisdiction, and the injunction must 
be dissolved. 
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Ex parte BOBBINS. 

[2 Gall. 320.] i 

Circuit Court, D. Rhode Island. Nov. Term, 
1814. 

District Attorney — Fees — Distribution — Ad- 
miraltt Practice — Delivery ox Bail — Notice. 

1. In what manner the fees taxed for the dis- 
trict attorney are to be distributed, where part 
of the services have been performed in the time 
of one district attorney, and part in the time of 
his predecessor. 

[Cited in Jerman v. Stewart, 12 Fed. 278.] 

i [Reported by John Gallison, Esq.] 
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2. No delivery of property on bail can legally 
be made, in cases where the United' States are a 
party, without due notice to the district attor- 
ney, that he may have a hearing before the 
court. 

3. Qucere, if a delivery on bail can be ordered 
by the court in vacation before the return term 
of tie process. 

[This was a claim for attorney's fees.] 

STORY, Circuit Justice. This cause, though 
of great simplicity as to principle, has been 
loaded with voluminous documents by the 
inconsiderate zeal of the parties. On certain 
informations pending in this court against 
the ship Euphrates and cargo, the ship Nep- 
tune and cargo, the ship Francis and cargo, 
and the schooner Two Brothers and cargo, a 
considerable sum of money has been paid 
into court for the taxable costs due to the 
district attorney of the United States in 
these causes. Of this sum six seventeenths 
have been paid over without opposition to 
Mr. Howell, the late district attorney and 
present district judge. The residue is claim- 
ed by Mr. Robbins, the present district at- 
torney, and this claim is resisted by the late 
district attorney, and also by Mr. Hazard, 
who severally claim the same fees for their 
own use. 

The informations were all filed by Mr. 
Howell, as district attorney, returnable to 
the October term of the district court of 
Rhode Island in 1812. In consequence Of the 
disability of the then district judge, that 
term was not holden, and the court was, by 
a written order of the judge, adjourned by 
the marshal without day. Previous to this 
time, in pursuance of a certiorari under the 
act 'of March 22, 1809, c. 94 [2 Story's Laws, 
1121; 2 Stat 534, c. 27], all the causes pend- 
ing in the district court were certified to the 
November term of the circuit court of the 
same year. The district judge died on the 
3d day of November, 1812, and in conse- 
quence thereof, the causes were, at the same 
November term, remanded to the district 
court. They were accordingly entered at 
the February term of the district court in 
1813, and thence continued to the next May 
term of that court, when they were again 
certified to the circuit court, according to the 
act of September 24, 1789, c. 20 [1 Stat 73], 
on account of the district judge having, as 
district attorney, been of counsel in those 
causes. The commission of Mr. Howell bears 
date the 17th day of November, 1812, and Mr. 
Robbins was appointed district attorney on. 
the 9th day of December following. 

At the June term of the circuit court in 
1813, the causes were disposed of upon re- 
missions granted by the treasury department 
of the United States, and the taxation of 
seventeen dollars as costs on each claim was 
allowed; and at the ensuing November term 
of the same court, the money paid and to be 
♦paid on account of those fees was, by con- 
sent of the parties, ordered to be deposited 
in the registry, to abide the further order of 



the court After the informations were fil- 
ed, and before the return term, in the case of 
The Euphrates, about sixty-six claims were 
filed; in that of The Neptune about fifty- 
eight claims were filed; and in that of The 
Francis about fourteen claims were filed, 
upon all which a delivery on bail was al- 
lowed. The residue of the claims in these 
cases, and all the claims in The Two Broth- 
ers, were either not filed, or not acted upon, 
until after the appointment of Mr. Robbins 
as district attorney. Prize allegations were 
also filed against the property not included 
in the foregoing informations, in the cases 
of the ships Francis and Euphrates, and 
claims were interposed therein by the Unit- 
ed States. These claims of the United States 
were filed in the circuit court by Mr. Hazard, 
at the request of Mr. Robbins, with the as- 
sent of the court, Mr. Robbins having been 
of counsel for the captors in those cases. 
For his services in this behalf Mr. Hazard 
has been compensated. 

Such is a summary history of the transac- 
tions, out of which the conflicting titles be- 
fore the court have arisen. 

In respect to the claim of Mr. Hazard, it 
may be at once dismissed from the cause. 
"Whatever he did was as a substitute or 
agent under Mr. Robbins, and he could ac- 
quire no legal or equitable right to the taxa- 
ble costs in these informations, which be- 
long de jure to the district attorney. Mr. 
Hazard never was de facto district attorney, 
and therefore cannot legally interfere to bar 
the rights of bis principal. 

In respect to the other parties, it is con- 
tended by Mr. Robbins, that he is entitled to 
all the remaining fees, because nothing was 
done by Mr. Howell as district attorney. On 
the other hand, it is contended by Mr. How- 
ell, that all these fees accrued to him previ- 
ous to the appointment of Mr. Robbins. In 
my judgment, neither party is right in this 
statement. Mr. Howell certainly had the exclu- 
sive management of these informations until , 
the appointment of Mr. Robbins. During this 
time, a large portion of the property was 
claimed, appraised, and delivered on bail. Ad- 
mitting that the district court can deliver 
property on bail in vacation, and before the 
return term of the process, (which admits of 
very serious doubts,) no delivery on bail could 
properly be made without notice to the dis- 
trict attorney, and a hearing before the dis- 
trict judge. The United States have an unques- 
tionable right to be heard as to the propriety 
of a delivery on bail, the appointment of 
appraisers and sufficiency of the bail, and no 
delivery ought to be made until all objections 
have been heard and considered by the dis- 
trict judge. It is to be presumed, that all 
this was done in these cases, either in fact, 
or informally, by the assent of the parties. 
For these important services, Mr. Howell ia 
entitled to a compensation, for they were 
necessarily connected with the case. Fur- 
ther, Mr. Howell represented the United 
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States at the November term of the circuit 
court, and although the causes -were not then 
finally decided, yet he was obliged to attend, 
to assert the rights of the United States, and 
to have the causes regularly disposed of. 
These were essential services, and there can 
be no doubt, that they are included in the 
taxable costs. On the other hand, there is 
as little correctness in the suggestion, that 
all the professional labor was performed be- 
fore the appointment of Mr. Bobbins. Inde- 
pendent of his attendance in various appli- 
cations for the delivery of the property on 
bail; at the February and May terms of the 
district court, and at the June term of the 
circuit court in 1813, Mr. Robbins, as the 
district attorney, had the sole control, man- 
agement and disposal, of all these causes. 
He was bound to represent the United States 
in court, to see that proper continuances and 
other orders were entered on the records, and 
to take care that no prejudice should arise to 
the United States from any laches or de- 
fault. For such services eveiy counsellor 
receives an honorable fee, not merely pro 
opere et labore, but as a quiddam honora- 
rium for professional responsibility. ' This is 
not all. Applications were made for remis- 
sions, in all or nearly all of these various 
claims, to the treasury department, and, as 
an incident of office, it became the duty of 
Mr. Robbins to attend to the petitions and 
evidence before the district judge. I do riot 
say, that this was a necessary appendage of 
the original causes, for which costs were to 
be taxed; but it was a collateral labor, 
which must have required great and diligent 
attention. When the remissions were ob- 
tained, it was the indispensable duty of th* 5 
district attorney to examine them, to exact 
a fulfillment of the conditions, and to prevent 
any cause from being, by mistake, discontin- 
ued in court, which was not included in the 
terms of the remissions. This was a highly re- 
sponsible duty; and required diligence, and 
patience, and accuracy. How then can it be 
contended with any propriety, that every 
professional labor was performed before Mr. 
Robbins succeeded to the office? It is man- 
ifest, then, that both of the respectable gen- 
tlemen before the court are partly in the 
right, and partly under a mistake. Each of 
them has an equitable, as well as legal, title 
to a portion of the fees now in the registry. 
The only remaining consideration is, how 
these fees are to be apportioned. The fees 
allowed were seventeen dollars on each 
claim, viz. for the interrogatories five dol- 
lars, for the libel or answer six dollars, and 
for all other services, six dollars. No inter- 
rogatories or answers were in fact filed; for 
all parties, for their mutual convenience, 
seem to have waived any formal proceed- 
ings. The courts have, in such cases, ad- 
justed the taxable costs in the same manner, 
as if these proceedings were formally en- 
tered on the record apud acta. But not hav- 
ing been in fact filed by either party, neither 



Mr. Howell nor Mr. Robbins can strictly 
claim the fees, accruing from these services, 
to his separate use. Nothing more then can 
be done, than to make an equitable appor- 
tionment of the whole fees, according to 
some artificial estimate of their comparative 
services in the several causes, in which the 
costs were taxed. Upon a careful consider- 
ation of the subject, I am of opinion, that 
complete justice will be done to tbe parties 
for all their services, for which costs could 
be taxed, by allowing to Mr. Howell five 
elevenths, and to Mr. Robbins six elevenths, 
of the fees now remaining in the registry, 
the whole sum being, as the clerk has certi- 
fied, 1485 dollars. 
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ROBBINS v. DAVIS et al. 

[1 Blatchf. 23S; 5 N. Y. Leg. Obs. 245.] i 

Circuit Court, S. D. New York. June 15, 1S47. 

Practioe in Eqcitt — Evidence — Documents — 
Pleading — Answer — Pkoduction of Books. 

1. A plaintiff in a suit in equity, is entitled, on 
a motion for that puruuse, to have produced for 
inspection and to be used in aid of his suit, doc- 
uments in possession of the defendant or his 
agents, which are referred to in the answer, 
without being set forth at large, and are mate- 
rial to the support of the plaintiff's rights. 

2. But he is not entitled, by motion, to call for 
the production by the defendant, of papers to 
which no allusion is made in the answer. 

3. If his bill alleges the existence of such pa- 
pers, and their possession by the defendant, and 
the answer fails to reply to the allegation, he 
should except to the answer. 

4. Where the answer sets forth extracts from 
the defendant's books, which are sworn to em- 
brace every thing in the books that relates to 
the subject matter of the suit, the plaintiff can- 
not, upon motion, and on a suggestion that the 
extracts given are, if not garbled, at least liable 
to suspicion, entitle himself to a general inspec- 
tion of the hooks of the defendant relating to 
other matters. 

5. He is entitled to the production, for inspec- 
tion, of the books which contain the extracts 
given, but the defendant is at liberty to seal up 
the other parts of the books, and the inspection 
must take place under the supervision of an of- 
ficer of the court. 

6. But he is not entitled to the production of 
a book, where his bill does not in any way call 
for its production or discovery, or show its ma- 
teriality to the matters in controversy. 

The plaintiff in this case [David Robbins] 
contracted to build a hotel at Pensacola, 
Florida, for the Pensacola City Company, an 
unincorporated association, of which the de- 

i [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission. 5 N. Y. Leg. 
Obs. 245, contains only a partial report.] 
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fendants [Charles A. Davis, Morris Itobinson, 
and Samuel Jandon] were trustees. The of- 
fice of the trustees was in New-York, where 
their books, accounts and documents were 
kept, and their, secretary, one Thurston, re- 
sided. The hill was filed for a discovery and 
account, and an answer put in, and on the 
taking of proofs before a commissioner, the 
secretary was examined as a witness. He 
admitted that he was in possession of cer- 
tain books, &c, of the defendants, but refused 
to produce them or extracts from them, be- 
cause forbidden to do so by the defendants. 
The plaintiff now applied for an order that 
the books, &c, be produced. 

George Sullivan, for plaintiff. 
Charles C. King, for defendants. 

BETTS, District Judge. This is a motion 
that the defendants produce before the com- 
missioner taking testimony, certain books of 
entries, in which minutes of the proceedings 
of the Pensacola City Company, an unincor- 
porated association, are kept, and of which 
company the defendants are trustees, and 
acting agents and directors. The motion is 
founded upon proceedings in the commission- 
er's office. The proofs taken by that officer ' 
are returned by him, and the unsuccessful 
effort of the plaintiff to have the books and 
documents put in evidence, is set forth in the 
return. The witness under examination, 
who is the clerk or secretary of the associa- 
tion, admitted that the books were in his pos- 
session as such secretary, and that, at the 
request of the plaintiff, he had prepared cop- 
ies and transcripts from them to put In evi-' 
dence, but refused to produce them, because 
he was prohibited by the defendants. 

Two objections are raised to the motion: 
First, that the plaintiff, having filed a bill for 
discovery, must rest upon the discovery fur- 
nished by the answer of the defendants, and 
that, if his bill failed to call for particulars 
material to his ease, the deficiency must be 
supplied by a supplemental bill, or by an 
amendment; , and second, that the secretary 
of the defendants cannot be compelled to 
produce books and papers of others in his 
keeping. To this point the several cases of 
Bank of Utica v. Hillard, 5 Cow. 153, 419, 6 
Cow. 62, were cited. 

I think neither of the objections is suf- 
ficient to bar this application. The rule of 
chancery pleading may probably be, that 
where the answer sets out specifically the 
contents of books or papers called for, or de- 
nies that anything is contained In them per- 
tinent to the issue in the cause, the plaintiff 
may be concluded by the answer; and, un- 
der this principle, the plaintiff here may not 
be entitled to ask more, under the first in- 
terrogatory of his bill, than is furnished by 
the answer. But it is clear that, by the 
English and American practice, a plaintiff 
may, by petition or motion, have produced 
for inspection and to be used in aid of his 
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suit, documents in possession of the defend- 
ant or his agents, which are referred to by 
the answer, without being set forth at large, 
and are material to the support of the plain- 
tiff's right. Story, Bq. PI. §§856-861; Eager 
v. Wiswall, 2 Paige, 369; Watts v. Lawrence, 
3 Paige, 159; 3 Daniell, Ch. Prae. (Am. Ed.) 
2057; 1 Hoff. Ch. Prac. 306, 307. 

The second interrogatory to the bill specif- 
ically calls for the documents which are the 
subject of this application. The answer to 
that part of the interrogatory is not explicit; 
but, after replying to other discoveries de- 
manded by it, the defendants conclude by re- 
ferring "to the former part of their answer," 
for further answer to the special inquiries. 
The former part of the answer admits, that 
an office is kept by the defendants in New- 
York, and that "the minutes of the meetings 
of the share-holders, and of the trustees of 
the said Pensacola City Company, are in the 
said office, under the charge of N. Thurston, 
acting as the. clerk or register of the said 
trustees." That such minutes are a registry 
of the proceedings and transactions of the 
trustees in the management of the trust, is 
to be legally implied from that admission, as, 
also from the schedules and extracts furnish- 
ed from the minutes, and made part of the 
answer, showing the succession of trustees, 
and the time of the appointment of the de- 
fendants. But I do not find any admission 
of the existence of any correspondence in re- 
lation to the subject matter sought to be in- 
quired into. This mode of answering makes 
the minutes sufficiently a part of the answer 
to authorize the plaintiff to require their pro- 
duction and to give evidence from them in ■ 
support of his case. The sufficiency of the 
evidence to charge the defendants will oi 
course be open to consideration on the hear- 
ing of the cause, and the testimony, though 
ordered to be received, is to be admitted sub- 
ject to all'legal exceptions as to its sufficien- 
cy. The case of Eager v. Wiswall, before 
cited, shows that a defendant may be com- 
pelled to produce books not in his personal 
possession, if they are with his agent or un- 
der his control. The decisions in the several 
cases of Bank of Utica v. Hillard, before 
referred to, have reference only to the lia- 
bility of an agent to compulsory process to 
produce the papers of his principal. 

The order must accordingly be granted, in 
pursuance of the application of the plaintiff, 
that the defendants cause the book of minutes 
or account of the transactions of the trustees, 
in relation to payments of money made to 
George E. Chase or to the plaintiff, for the 
erection of the hotel in the pleadings men- 
tioned, or sworn extracts of the entries in re- 
spect thereto, to be given in evidence. 

No foundation is laid for calling, in this 
manner, for the letters and correspondence 
between the trustees and their agents in 
* Pensacola, or with the plaintiff, in relation 
to the subject matter of the suit. No allusion 
is made in the answer to the existence of such 
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correspondence. The plaintiff, is, therefore, 
not entitled, by a summary motion, resting 
on the allegations of his bill, or on his proofs, 
to call for the disclosure of those documents. 
Story, Eq. PL §§ 856-S60; 3 Daniell, Oh. 
Prac. 2037- He should have excepted to the 
answer for not replying to his allegation of 
their existence and possession by the defend- 
ants; and having waived all objection to the 
defectiveness of the answer in that respect, 
he cannot now have, by this method of sum- 
mary petition or motion, the same benefit as 
through a discovery by answer. 

Afterwards a supplemental bill was filea 
and answered, and during the further taking 
of proofs before the commissioner, in Sep- 
tember, 1S48, another motion was made by 
the plaintiff for an order to compel the sec- 
retary to produce certain books, &c 

George "Wood and George Sullivan, for 
plaintiff. 
"William Kent, for defendants. 

NELSON, Circuit Justice. This is a motion 
on the part of the plaintiff, to compel the sec- 
retary of an unincorporated association, of 
which the defendants are trustees, to produce 
books, correspondence and other documentary 
evidence, before the commissioner taking tes- 
timony in the cause, for the inspection of 
counsel. A list of books and papers, and ex- 
tracts from the books, &c, have been given 
in the answer of the defendants to a supple- 
mental bill, and are appended to the same, 
being included in Schedules B and O, and 
which extracts, as is verified by the oath of 
the secretary, embrace every thing in the 
books and accounts, that relates in any way 
to the subject matter in controversy. The 
residue of the contents of the books has refer- 
ence to the general concerns of the defend- 
ants, unconnected with the subject of this 
suit. The plaintiff seeks to entitle himself 
to a general inspection of the books of the 
association relating to other matters, with- 
out being confined to the particular subject 
in controversy, upon a suggestion that the 
extracts, as above authenticated, are, if not 
garbled, at least liable to suspicion. "We do 
not think that a sufficient foundation is laid 
upon the motion for this extraordinary Inter- 
position of the powers of the court. The 
plaintiff is entitled to the production of the 
books containing the extracts, for inspection 
on the examination; but the other parts of 
the books may be sealed up, and the inspec- 
tion is to take place under the supervision of 
the commissioner. 

The plaintiff also asks for the production 
and inspection of the private account book of 
George E. Chase, contained in the list fur- 
nished in Schedule B, which had been for- 
warded to the defendants from Pensaeola, 
with other books of the association. But, on 
looking into the supplemental bill, we do 
not perceive any call for a discovery or pro- 
duction of this book, either by special refer- 



ence to it, or in terms that would neces- 
sarily embrace it, or any thing that shows it 
to be material to the matters in controversy. 
The order, therefore, must be limited to the 
production of the books containing the ex- 
tracts that are appended to the answer in 
Schedule C, with liberty to the defendants to 
seal up the other parts of the books, and the 
inspection is to take place under the super- 
vision of the commissioner. 
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ROBBINS et al. v. FIREMEN'S FUND INS. 

CO. 

[16 Blatchf. 122.] i 

Circuit Court, S. D. New York. March 27, 
1879. 

Insurance— Fire— Goods Held ox Commission— 

DOCBLE IXSUKANCE — CONTRIBUTION. 

1. R. took out a policy of insurance on mer- 
chandise, his own, or held by him in trust or on 
commission: Eeld, that the insurance was on 
the_ merchandise and not on the interest of It. 
in it, and that parol evidence was inadmissible 
to show that the intent of the parties to the 
policy was to insure only the goods of R., or his 
interest in the goods. 

2. The owner of the property so held on com- 
mission by R., and so insured, insured it him- 
self, also: Held, that the insurance on such 
property was double, and that the policy of R. 
on such property was contributory with the pol- 
icy of the owner on the same property. 

[This was an action by Henry A. Bobbins 
and Daniel F. Appleton against the Firemen's 
Fund Insurance Company of San Francisco. 
Heard on motion for a new trial.] 

Leon Abbett, for plaintiffs. 
Joshua M. Van Cott and John Winslow. for 
defendant 

SHIPMAN, District Judge. This is a mo- 
tion for a new trial. Without giving a his- 
tory in detail of all the facts in the case, the 
facts which are material upon the decision 
of this motion are as follows: The American 
"Watch Company, of Waltham, Massachusetts, 
has been, for many years, a large manufac- 
turer of silver watch cases and of watch 
movements. Robbins & Appleton, the plain- 
tiffs, were, at the time of the issuing of the 
policies hereinafter mentioned, and for a long 
time have been, the sole selling agents of said 
company, and to this firm the entire produc- 
tion of the company was sent for sale, upon 
commission. The plaintiffs were factors or 
agents for no other person or corporation. 
They also manufactured and sold gold watch 
cases, upon their own account. Within a 
year prior to the fire hereinafter mentioned, 
they procured four policies in different fire 

i [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 
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insurance companies, in their own names, pay- 
able to themselves, whereby they were in- 
sured against loss by fire, to the extent of 
thirty thousand dollars, on "watches, jewelry 
and other merchandise, their own, or held by 
them in trust or on commission, or sold but 
not delivered, contained in substantial iron 
safes, on second floor of brick and iron build- 
ing, Nos. 1, 3 and 5 Bond street, New York 
City." All the premiums of insurance the 
plaintiffs paid from their own funds. The 
policy in the defendant company was one of 
the four, was for §5,000, and contained the 
words, "Other insurance permitted, without 
notice." The policy also contained the follow- 
ing provisions: "7. In case of any other insur- 
ance upon the property hereby insured, 
whether made prior or subsequent to the date 
of this policy, the assured shall be entitled to 
recover of this company no greater proportion 
of the loss sustained than the sum hereby in- 
sured bears to the whole amount insured 
thereon, and it is hereby declared and agreed, 
that, in case of the assured holding any other 
policy in this or any other company, on the 
property insured, subject to the conditions of 
average, this policy shall be subject to aver- 
age in like manner. Re-insurance, in case of 
loss, to be settled in proportion as" the sum re- 
insured shall bear to the whole sum covered 
by the re-insured company. 9. In case of loss 
on property held in trust or on commission, 
or, if the interest of the assured be other than 
the entire and sole ownership, the names of 
the respective owners shall be set forth in the 
proofs of loss, together with their respective 
interests therein. If this policy is made pay- 
able, in case of loss, to a third "party, or held 
as collateral security, the proofs of loss shall 
he made by the party originally insured, un- 
less there has been an actual sale of the prop- 
erty insured. And, further, that it shall be 
optional with the company to repair, rebuild 
or replace the property lost or damaged, with 
other of like kind and quality, within a rea- 
sonable time, giving notice of their intention 
so to do within thirty days after receipt of the 
proofs herein required. The cash value of 
property destroyed or damaged by fire shall 
in no case exceed what would be the cost to 
the assured, at the time" of the fire, of repla- 
cing the same, and, in case of the depreciation 
of such property, from use or otherwise, a 
suitable deduction from the cash cost of re- 
placing shall be made, to ascertain the actual 
cash value at the time of the fire." At the 
same time, the plaintiffs, as the agents of the 
American Watch Company, procured from 
fourteen companies policies of insurance 
against fire, in the name of said "watch com- 
pany, to the extent of $S0,00O, payable to its 
treasurer, upon watches, watch movements 
and other merchandise contained in the same 
safes on the same floor of said building. All 
these policies were contributory. The pre- 
miums were paid by the watch company. By 
a fire which occurred on March 6th, 1877, the 
plaintiffs' own property in these safes, valued 
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at $22,000, was damaged to the extent of 33,- 
000,- and the watch company's property there- 
in, valued at about $107,000, was damaged to 
the extent of $85,500. Of this loss, $S0,000 
were upon watch movements, and $5,500 were 
upon silver watch cases. These goods were 
held by the plaintiffs, at the time of the fire, 
on commission, for the watch company. 

The defendant, not denying its liability to 
the plaintiffs for a proportionate share, of 
their own loss, insisted, that the extent of its 
liability was $500, upon three grounds: 1st. 
That the insurance was upon the plaintiffs' 
goods alone, or upon the plaintiffs* interest in 
the property in the safes, and that such was 
the intent of the parties to the contract, and 
that extrinsic evidence was admissible to 
show such intent; 2d. That the procuring pol- 
icies of insurance in the name of the plaintiffs, 
upon the goods of the watch company, was an 
unauthorized and voluntary act of the plain- 
tiffs, and was not ratified, prior or subsequent 
to the fire, by the principals, who, in fact, 
elected not to adopt the insurance; 3d. That 
the insurance upon the watch company's 
goods in the name of the plaintiffs was not 
double insurance, and did not contribute with 
the policies in the name of the watch compa- 
ny, and that, in any event, the plaintiffs could 
recover, for the benefit of the watch company, 
only the excess o'f its loss above $80,000, to 
wit, $5,500. The plaintiffs, denying each po- 
sition of the defendant, contended, upon the 
second point, that they were authorized to in- 
sure, in their own name, the watch company's 
proper^, for its benefit, and that they pro- 
cured the four policies under and in pursuance 
of such authority; and that, if not so author- 
ized, the contracts and the policies of insur- 
ance had been adopted by the watch compa- 
ny. The court declined to admit parol evi- 
dence of the intent of the parties, upon the 
ground, that, under the conceded facts in the 
case, the policy was a contract to insure the 
property in the safes, and not merely the in- 
terest of the plaintiffs therein; and that, it 
being undenied that no property was, or was 
intended to be, held on commission, except 
the property of the watch company, extrinsic 
evidence was not admissible to vary the con- 
tract; and, furthermore, that the offered evi- 
dence, if admissible, did not tend to show a 
non-intent by the parties to the contract to" 
insure the watch company's property. 

The court charged the jury as follows: 
"Upon the undisputed facts, the legal con- 
struction of the .policy of insurance is, that 
the merchandise in the second story safes, 
whether belonging to Bobbins & Appleton, or 
held by them in trust, or on commission, for 
the watch company, was insured, and that 
Bobbins & Appleton's interest in the prop- 
erty was not simply insured. The insurance 
•was upon the whole property, and not mere- 
ly upon the plaintiffs' interest in the property. 
Furthermore, the plaintiffs having insured 
the property in their own names, and with 
their own funds, are entitled to receive from 
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the insurance company their own loss in full, 
and the excess of insurance above the plain- 
tiffs' loss they hold as trustees, for the ben- 
efit of their principals, the watch company, 
and the excess of insurance, which, in this 
case, would be $27,000, contributes with the 
policies which were taken out in the name of 
the watch company, provided this and the 
other policies ever become valid and sub- 
sisting policies in which the watch company 
was beneficially interested." Two questions 
of fact were submitted to the jury, who were 
instructed as follows: "If you find that this 
policy was taken out in the name of Rob- 
bins & Appleton, in pursuance of and in con- 
formity with the instructions of the watch 
company previously given to its factors, then 
you will find for the plaintiffs for the sum of 
$4,095 75 and interest from August 25th, 1877; 
but, if you find that the policy in the name 
of Robbins & Appleton was not previously 
authorized, and was not taken in pursuance 
of instructions, or was a voluntary act on the 
part of Robbins & Appleton, then you will in- 
quire whether, before or after the fire, and 
prior to April 11th, 1877, it was adopted by 
the watch company, for, unless so adopted, 
it is not entitled to the benefit of the insur- 
ance, and the plaintiffs are only entitled to re- 
cover $500 and interest." The jury returned 
a verdict for the plaintiffs, for $4,095 75 and 
interest. 

1st. The proper construction of the contract 
of insurance. This question has been, in my 
opinion, substantially settled by the decision 
in Home Ins. Co. v. Baltimore "Warehouse 
Co., 93 TJ. S. 527. In that case, a policy of 
insurance had been procured by warehouse- 
men, in their own names and payable to 
i Miiselves, upon goods which were the prop- 
erty of the consignors, and upon which the 
bailees had made advances. The language 
of the policy was: The Home Insurance 
Company "insure Baltimore Warehouse Com- 
pany against loss or damage by fire, to the 
amount of $20,000, on merchandise, hazard- 
ous or extra hazardous, their own or held by 
them in trust, or in which they have an in- 
terest or liability, contained in" a described 
warehouse. The court said: "There is noth- 
ing ambiguous in this description of the sub- 
ject insured. It is as broad as possible. The 
subject was merchandise stored or contained 
in a warehouse. It was not merely an inter- 
est in that merchandise. The merchandise of 
the warehouse company, owned by them, was 
covered, if any they had. So was any mer- 
chandise in the warehouse, in which they had 
an interest or liability. And so was any mer- 
chandise which they held in trust. The de- 
scription of the subject must be entirely chan- 
ged before it can be held to mean what the 
insurers now contend it means. If, as they 
claim, only the interest which the warehouse 
company had in the merchandise deposited 
in their warehouse was intended to be in- 
sured, why was that interest described as the 
merchandise itself? Why not as the assur- 



ed's interest in it? Throughout the policy, 
whenever the subject intended to be insured 
is spoken of, it is described, not as a partial 
interest, nor as a mere lien for advances and 
charges upon the goods held in storage, but 
as the property itself, whatever may be the 
existing rights to it. ****** It is 
undoubtedly the law, that wharfingers, ware- 
housemen and commission merchants, haviug 
goods in their possession, may insure them in 
their own names, and, in case of loss, may re- 
cover the full amount of insurance, for the 
satisfaction of their own claims, first, and 
hold the residue for the owners. Such insur- 
ance is not unusual, even when not ordered 
by the owners of goods, and, when so made, 
it inures to their benefit, and such insurance, 
we must hold, the warehouse company sought 
and obtained by the policy of the plaintiff in 
error." 

The defendant, however, insists that parol 
evidence was admissible to show that the 
watch company's property was not intended 
to be insured. When a policy is taken out 
"for or on account of the owners," or "on ac- 
count of whomsoever it may concern," the 
owners not being specified, evidence is often 
necessary to show who are the owners, or 
who are intended to be insured thereby, be- 
cause the contract fails to designate the 
names of the beneficiaries, and, being silent, 
the names of the owners must be supplied by 
extrinsic evidence. So, also, when the in- 
sured has property in trust or on commission, 
belonging to two persons, one of whom is 
the actual beneficiary of the policy and the 
other is not, it is competent to show, by ex- 
trinsic evidence, whose property was actually 
intended to be covered by the insurance. 
For, in this case, the policy is silent as to a 
material part of the contract. And, where a 
factor, at the time of the fire, has property 
in his possession belonging to one person, 
but, at the time of taking the insurance, and 
continuously thereafter, both parties to the 
contract intended that the insurance should 
be for the benefit of another person, whose 
property has never been received, in such 
case the company may show the intent of 
the factor, and that the policy never attach- 
ed to any property in his possession. In this 
case, however, it was proved, and not denied, 
that the plaintiffs were factors for the watch 
company alone, and that, for many years, 
they had been exclusively factors for that 
company; and it is not claimed that they 
contemplated becoming factors for any other 
person. Property held on commission being 
specified in the contract, and, at the time of 
the execution of the contract, and continu- 
ously thereafter, the plaintiffs having had in 
their store, on commission, the property of 
no one but the watch company, it follows, 
that the policy, so far forth as it relates to 
property on commission, ' attached to the 
property of the watch company, or to no 
property. The effect of the parol testimony 
would have been to alter the express and 
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unambiguous terms of the written eon- 
tract. 

2d. Did the several policies upon the watch 
company's property constitute double insur- 
ance, and were the four policies which were 
issued in the name of the plaintiffs upon said 
property, contributory with the policies upon 
the same property in the name of the watch 
company? 

This question has been very fully and ably 
argued by the defendant's counsel, but I am 
of opinion that the principles which govern 
its decision have been authoritatively estab- 
lished in the Baltimore Warehouse Co. Case, 
cited supra, although it is obvious that the 
question which is presented by the facts of 
this case was not before the supreme court. 
The warehouse company held in its ware- 
house goods belonging to seven depositors. 
A large portion of this property "was destroy- 
ed by fire. Previously to, and at the time of, 
the fire, the company held a policy for $20,- 
000 in the Home Insurance Company, and 
another policy, substantially in the same 
form, for $10,000, issued by another insur- 
ance company. To four of the consignors 
the warehouse company had made advances. 
Three of the consignors to whom advances 
had been made had taken out policies, also 
in force at the time of the fire, in their own 
names, covering specific portions of said 
property, and all of the last mentioned pol- 
icies, except two, were made payable, on 
their face, to the warehouse company, in 
these words: "Loss, if any, payable to the 
Baltimore Warehouse Company," and were 
delivered to and held by it as additional se- 
curity, for advances, at the time of making 
said advances. The insurance company ask- 
ed the circuit court to charge, that "the 
policies obtained by Hough, Clendening & 
Co. upon their cotton, and made payable to 
the Baltimore Warehouse Company, being 
for a different assured, were upon a differ- 
ent interest from that covered by the policy 
now in suit, and the latter is not bound to 
contribute to any losses for which the for- 
mer are liable." The circuit court was of 
the opinion that the policies in the name of 
the warehouse company covered only its in- 
terest in the property contained in the ware- 
house, and charged that it was entitled to 
recover for two-thirds of all loss or damage 
to the property upon which it had made ad- 
vances, to the extent of its advances on the 
same, less the amount which the jury 
should find to be due from the special pol- 
icies on cotton on which the plaintiff had 
made advances, made payable to the plain- 
tiff, each of said special policies contribut- 
ing to the loss on the cotton insured by it, 
with the general policies held by the plain- 
tiff. The jury found for the plaintiff, and 
the insurance company brought a writ of 
error. The supreme court said: "The most 
important question in this case relates, to 
the proper construction of the defendants' 
policy of insurance. It is contended, on 
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their behalf, that it covered only the ware- 
house company's interest in the goods con- 
tained in the warehouse. If this is the true 
meaning of the contract, the instruction 
given by the circuit court to the jury was 
erroneous. If, on the other hand, the policy 
covered the merchandise itself, and not 
merely the interest which the .warehouse 
company had therein, there is no just ground 
of complaint of the charge of the circuit 
judge." After deciding that the policy cov- 
ered the merchandise itself, the court pro- 
ceeds sis follows: "Without pursuing this 
discussion further, we have said enough to 
vindicate our opinion, that the policy upon 
which this suit was brought covered the 
merchandise held by the warehouse com- 
pany on storage, and not merely the interest 
of the bailees in that property. It follows, 
necessarily, that there was double insurance. 
The policy issued to the warehouse com- 
pany, and those obtained by the depositors 
of the merchandise, covered the same prop- 
erty, and they were for the benefit of the 
same owners. The persons assured were the 
same; for, if the policies taken out by 
Hough, Clendening & Co. were upon their 
goods, notwithstanding the memorandum 
that the loss, if any, was payable to the 
Baltimore Warehouse Company, as may be 
conceded was the case, so was the policy 
now in suit The insurers are liable., there- 
fore, pro rata, each contributing proportion- 
ately." It is true, that the court did not 
pass upon the question whether the policy 
in suit contributed with the policies which 
were not made payable to the warehouse 
company, for that question was not before 
the court The only point which the court 
decided, in this part of the case, was, wheth- 
er two policies upon the same interest in 
the same property, one issued to the bailees 
and owners and made payable to the bailees, 
and the other issued to the bailees, consti- 
tuted double insurance. The principle upon 
which the court placed its decision in favor 
of double insurance is, that these two classes 
of policies covered the same interest in the 
same property, and were for the benefit of 
the same owners. Where these two facts 
exist, double insurance is the result Lord 
Mansfield defined double insurance to be, 
"when the same man is to receive two sums 
instead of one, or the same sum twice over 
for the same loss, by reason of his having 
made two insurances upon the same goods 
on the same ship" (Godin v. London Assur. Co., 
1 Burrows, 489, 495), but it is not essential 
that the respective policies should be issued 
to the same persons. If the policies, though 
issued to different persons, cover the same 
interest, and inure to the benefit of the same 
owner, the insurance is double. If the pol- 
icies are issued to different persons, in re- 
spect of different rights, as, for example, to 
mortgagor and mortgagee, or do not inure to 
the benefit of the same owner, the insurance 
is not double. And here consists the dis* 
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tinction between the case of North British 
& M. Ins. Co. v. London, L. & G. Ins. Co., 
5 Ch. Div.569, which is relied upon by the 
defendant, "and the Warehouse Co. Case. In 
the English case, Barnett & Co., wharfingers, 
who, by the custom of London, or of the 
trade, were responsible to their consignors, 
like common carriers, and were liable to 
make good loss by fire, effected insurance 
in their own name, to a large amount, on 
property, "the assured's own, in trust or on 
commission, for which they are responsible," 
in their warehouse. The policies contained 
a contributory clause. A fire destroyed prop- 
erty of one of the consignors, who had in- 
sured in their own names in other compa; 
nies. Barnett & Co. were paid their insur- 
ance and paid the consignors the amount of 
their loss. The wharfingers' insurers claim- 
ed contribution from the consignors' insur- 
ers, and whether the whole insurance was 
double and contributory was the question 
in an equity suit between the two sets of in- 
surers. It was held that the insurance was 
not double. The different judges place the 
stress of their argument upon the fact, that 
the wharfingers were liable as common car- 
riers, and construe the contract to be an 
insurance to protect them against loss aris- 
ing from this liability. The two classes of 
insurance were considered to be upon dif- 
ferent interests, although upon the same 
property. In the Baltimore Warehouse Co. 
Case the court gave a different construction 
to the contract. 

It results, then, from the fact that the 
Robbins & Appleton policies, so far forth as 
they related to the watch company's prop- 
erty, were upon the same property which 
was insured in its name, and from the fur- 
ther fact, that the two sets of policies upon 
the watch company's goods were for the 
benefit of the same owner, (for, as to the 
insurance upon the property of the watch 
company, in the plaintiffs' policies, they 
were trustees for the owner,) that the insur- 
ance was double and contributory. The 
plaintiffs' policies upon the watch compa- 
ny's property present the ordinary case of 
insurance, by a factor, of goods in his pos- 
session belonging to another person. Such 
insurance, either directly or indirectly, in- 
ures to the benefit of the owner. In this 
case, the insurance was directly for the 
benefit of the owner, as the factors had no 
charges or liens upon the goods. The fact 
that the plaintiffs' policies covered goods 
which were their own, and were not in the 
watch company's policies, does not take the 
insurance upon the company's goods out of 
double insurance, for, this circumstance 
does not alter the fact that the insurance 
upon the watch company's goods was entire- 
ly for- its benefit. The two classes of prop- 
erty were perfectly distinct and separate, 
and the ascertainment of the amount due 
upon account of the watch company was 
merely a matter of arithmetical computation 



The defendant also asks that a new trial 
should be granted upon the ground that the 
verdict was contrary to the evidence. Two 
questions of fact were submitted to the jury: 
IsL Was the insurance unauthorized? 2d. 
If unauthorized, was it adopted? The jury 
found for the plaintiffs generally. In the 
present condition of the litigation of the 
plaintiffs with their insurers, (another suit 
now awaiting trial in this court,) I do not 
think it advisable to discuss the questions 
of fact, except simply to say, that the state 
of the evidence was not such as to warrant 
the granting a new trial. 

The motion for a new trial is denied. 

[NOTE. A motion was made for a certificate 
of division of opinion, which was denied upon 
the ground that it would be unavailing as a 
basis for re-examination by the supreme court. 
Case No. 11.882. For an action by plaintiffs 
against the People's Insurance Company on a 
similar state of facts as in this case, see Id. 
11,885.] 
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BOBBINS et al. v. FIREMEN'S FUND INS. 

CO. 

[16 Blatchf. 232.] i 

Circuit Court, S. D. New York. May 1, 1S79. 

Appeal asd Error — Certificate of Division — 
Final Judgment — Jurisdictional Asiount. 

Under sections 650, 652, and 693 of the Re- 
vised Statutes of the United States, no civil suit, 
where there is a certificate of division of opin- 
ion, can be taken to the supreme court except 
upon final judgment, and by writ of error or ap- 
peal; and, under section 691, as amended by 
section 3 of the act of February 16, 18 1 5 (18 
Stat. 316), no final judgment or decree can be 
re-examined unless the matter in dispute ex- 
ceeds §5,000. 

[This was a motion for a new trial in an 
action by Henry A. Robbins and Daniel F. 
Appleton against the Firemen's Fund Insur- 
ance Company of San Francisco. See Case 
No. 11,881. It is now heard upon motion for 
certificate of division of opinion.] 

Leon Abbett, for plaintiff. 
Joshua M. Van Cott and John Winslow, for 
defendant 

SHOPMAN, District Judge. In my opinion, 
under the existing statutes in regard to cer- 
tificates of division in civil cases, which are 
contained in sections 650, 652, and 693 of the 
Revised Statutes, no civil suit, where there 
is a certificate of division, can be taken to 
the supreme court, except upon final judg- 
ment and by writ of error or appeal. In 
such case, those statutory provisions also ap- 
ply, which provide that the final judgments 
or decrees of the circuit courts shall not be 
re-examined in the supreme court, unless the 
matter in dispute shall exceed $5,000. Sec- 
tion 691 of the Revised Statutes, as amended 

i [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 
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by section 3 of the act of February 16, 1875 
as Stat. 316}. 

It follows, that a certificate of division 
would not enable the judgment in this case 
to be reviewed by the supreme court; and 
the motion for a certificate of division of 
opinion js denied. 



Case INTo. 11,883. 

ROBBINS v. FREELAND. 

[14 Int. Rev. Rec. 28.] 

Circuit Court, E. D. New York. 1871. 

Equitt — Remedy at Law — Constitutionality of 
Income Tax Law. 
[Cited in Kensett v. Stivers, 10 Fed. 524, and 
in Snyder v. Marks, 109 U. S. 193, 3 Sup. Ct. 
160, to the point that a hill will not He to re- 
strain the collection of an income tax assessed 
against the plaintiff upon the ground that the 
act of congress imposing the tax was unconsti- 
tutional and void, and alleging that the plain- 
tiff had no remedy at law sufficient to indemnify 
him if the collector was allowed to distrain and 
sell his property.] 

This action was commenced in the su- 
preme court of the state of New York, on a 
motion made for an injunction restraining 
the defendant, who is collector of internal 
revenue for the First district, from collecting 
the tax on the income of the plaintiff, and 
an order was made by Judge Gilbert for the 
defendant to show cause why the injunction 
should not be made permanent. The case 
was afterward removed by writ -of certio- 
rari into the United States court. 

Marion Windon. for plaintiff. 
Benjamin F. Tracey, U. S. Dist. Atty., and 
John P. Hudson, for defendant 

The following points were made by Mr. 
Winslow in support of the motion: 

I. The tax which was assessed upon the 
income, profits and gains of the plaintiff, was 
a direct tax. 1st. A part of said tax was 
assessed upon the rents of real estate. A 
tax upon real estate is a direct tax. Hylton 
v. U. S., 3 DalL [3 U. S.] 171. Counsel cited 
a number of cases to show that a tax on 
the income of a thing is a tax on the thing 
itself. A tax upon the income of real estate 
is therefore a tax on real estate. 2d. The 
tax imposed by the acts of congress referred ■ 
to is levied upon all the sources of revenue 
or income. Such a tax is embraced within 
the words, "capitation or other direct tax," 
in paragraph 4, § 9, art 1, of the constitution. 
Here the counsel cited many authorities to 
support this construction of the words "di- 
rect tax." 

IL The constitution prescribes (paragraph 
3, § 2, art 1): "Representatives and direet 
taxes shall be apportioned among the several 
states included within this Union according 



to their respective numbers;" and in artiele 
1> § 9, par. 4, "No capitation or other direct 
tax shall be laid unless in proportion to the 
census or enumeration hereinbefore directed 
to be taken." The tax in question was not 
laid according to the rule of apportionment 
thus prescribed, although a census was taken 
in 1860 by virtue of an act of congress ap- 
proved May 23, 1850 [9 Stat 428]. The tax 
is levied, therefore, in violation of the con- 
stitution, and the act of congress imposing 
it is unconstitutional and void. 

III. The constitution prescribes (article 5, 
Amend.) that no person shall be deprived of 
life, liberty, or property without due process 
of law. The collector threatents to distrain 
and sell the property of plaintiff for the tax 
without any judgment being had in the mat- 
ter, or litigation, or hearing or opportunity 
for such. This is to deprive the plaintiff of 
his property without due process of law. 
Here counsel cited from Justice Story's Com- 
mentaries on the Constitution, Chancellor 
Kent's Commentaries, and Lord Goke, to 
show the meaning of the words "due process 
of law" and "law of the land." 

IV. The plaintiff has no remedy at law 
sufficient to indemnify him if the collector 
is allowed to distrain and sell his property. 
The means of the collector are not sufficient 
to meet the judgments which may be ob- 
tained against him. The section of the act 
which authorizes the commissioner of inter- 
nal revenue t6 pay back to the collector all 
damages recovered against him has already 
been construed by the attorney general not 
to compel the collector to pay back the taxes 
illegally collected; and the same Interpre- 
tation may be extended to that part of the 
section which authorizes him to reimburse 
the collector for damages recovered against 
him, which would leave the plaintiff without 
other recourse than the limited means of the 
collector. 

Counsel for defendant read section 19 of 
the act of 1866 [14 Stat 152] forbidding any 
suit to be maintained in any court, and cited 
the case of Pullan v. Kinsinger [Case No. 11,- 
463], where it was decided that this section 
prevented a suit of this nature being main- 
tained or an injunction granted. ' . 

BENEDICT, District Judge, said that the 
court was clearly forbidden by this section 
of the act from entertaining this motion, and 
the motion for injunction was denied. 

After this decision 'there is nothing left 
for taxpayers who wish to engage in legal 
proceedings to avoid the tax on their in- 
comes except to pay the tax under protest, 
and an appeal will have to be made to the 
internal revenue commissioner and suits 
brought to recover the money. 
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Case Wo. 11,884. 
bobbins v. Mcdonald. 

[2 Lowell 140.] i 

District Court, D. Massachusetts. Sept, 1872. 

Demurrage — Offer to Receive Elsewhere. 

Where a vessel was consigned to a certain 
wharf, which was full when she arrived, and the 
consignee offered to receive the cargo at an ad- 
joining wharf, which was safe and suitable, but 
the master insisted on waiting until the first- 
mentioned wharf was unoccupied, — Jield, he 
could not recover demurrage in a court of ad- 
miralty for the time lost by waiting beyond 
what would have been lost if he had accepted 
the offer. 

The libel propounded that the schooner Z. 
L. Adams, commanded by the libellant [W. 
E. Bobbins], took on board a cargo of three 
hundred and fifty-three tons of coal at Phil- 
adelphia, 29th November, 1871, for which a 
bill of lading was given, reciting that the 
vessel was bound to "the Lowell It. R. wharf, 
Boston, Mass.," and the delivery was to be 
at the aforesaid port of Boston, to tne respond- 
ent [J: E. McDonald] or his assigns. Then 
followed the now usual clause, that, twenty- 
four hours after arrival and notice, there 
should be allowed, for receiving the cargo, at 
the rate of one day, Sundays excepted, for 
every hundred tons; after which there should 
be demurrage for every day, including Sun- 
days; and the allegation was that the schoon- 
er was not fully unloaded until the twentieth 
day of December. The cause was heard on 
facts agreed. The schooner arrived December 
4, and found the railroad wharf in Boston oc- 
cupied by vessels, and lay until the 13th, when 
the respondent asked the master to haul to 
another wharf of the same company on the 
other bank of the river, within the limits of 
East Cambridge, which he refused to do. A 
few days later the wharf on the Boston side of 
the river was clear, and the coal was landed 
there, and the freight was paid, and a certain 
sum was tendered for demurrage. 

P. H. Hutchinson, for libellant. 

We were not bound to go to East Cam- 
bridge. Our contract was to carry to the 
wharf of the company at Boston. 

J. H. George and H. E. Morse, for respond- 
ent. 

1. The wharf at East Cambridge is within 
the limits of the port of Boston; and an agree- 
ment to deliver at the wharf of the Lowell 
Railroad Company at Boston gave us the elec- 
tion to order the schooner to either wharf. 

2. If we were bound to receive the coal only 
at the Boston side, yet our offer to take it at 
a suitable place equally convenient for the 
carrier ought to bar his damages, if he chose 
to decline the offer. 

LOWELL, District Judge. No evidence of 
usage has been given, and no authorities have 

1 [Reported by Hon. John Lowell, LL. D., Dis- 
trict Judge, and here reprinted by permission.] 



been cited to fix the limits of the port of 
Boston as a term of description in a bill of 
lading in the coasting trade; nor have I found 
it necessary to inquire carefully into that sub- 
ject, because, admitting that the wharf of the- 
Lowell Railroad Company at East Cambridge 
is not within those limits, and that the con- 
signee had no right to order the schooner to 
that wharf under pain of not earning freight 
in case of a refusal; and admitting further, 
that the freight was already earned before- 
December 13, 1 am of opinion that the master, 
coming into a court of admiralty for damages, 
ought to show that the wharf proposed to be 
substituted was one at which he could not 
safely or conveniently unload his cargo, for 
some reason. The situation of the parties was 
this on the 13th of December: The time al- 
lowed by the contract for receiving the cargo 
had expired; the master was not bound to 
wait longer; he might land his coal at some 
other wharf, at least after notice to the con- 
signee, and would have earned his freight. 
If he did wait, the consignee was bound to 
pay so much a day; and his assent to the 
waiting will usually be presumed. Now, sup- 
pose the master waits against the wish of the 
consignee, who has expressly authorized and 
required him to land the goods at another 
wharf, it seems to me that I could not inter- 
fere and say the master is entitled to wait 
until the wharf mentioned in the contract is 
free, against the expressed wish of the other 
party, at whose expense he is- waiting. Sup- 
pose the consignee had sent lighters along- 
side, and offered to pay any additional ex- 
pense that might come from discharging in 
that mode. Here a wharf, close at hand, safe 
and convenient, was offered him; and if it be 
divided by a political line from the port of 
Boston,— which I do not decide,— yet if no 
question of insurance or any other made a 
real difliculty, it seems to me he ought to have 
yielded, or, if not, that he cannot in this 
court recover the subsequent demurrage. The 
wharf was not named in the bill of lading for 
the benefit of the master, but for that of the 
consignee; and if, on the arrival of the cargo, 
it happens that the latter cannot avail him- 
self of that wharf, I am by no means prepared 
to say he may not order delivery at another. 
My decision, however, does not turn upon this, 
but upon the ground that if the master unrea- 
sonably insisted upon what I assume to be a 
strict right, he ought not to expect damages 
in a court of admiralty, when the detention 
was from choice rather than necessity. 

The evidence does not enable me to assess 
the damages, because it does not give the 
number of days that were spent after the thir- 
teenth before the vessel was hauled in. As- 
suming that the time of actual unloading 
would be the same at both wharfs, there 
should be deducted from the eleven days for 
which demurrage is demanded only so many 
as the vessel lay idle after the offer was 
made. I understood it to be admitted that a 
tender was made of eight days' pay, and I 
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suppose this is about what is due, according 
to the rule above laid down. Interlocutory de- 
cree for Iibellants. Damages to be assessed 
on the footing of this opinion. Question of 
costs reserved. 



Case ITo. 11,885. 

BOBBINS v. PEOPLE'S INS. CO. 
[2 N. J. Law J. 213.] 
Circuit Court, D. New Jersey. April 19, 1879. 
Insurance — Fire —Policies— Apportionment- 
Rule. 
When a policy of fire insurance contains a 
clause that in case of any other insurance the 
assured should be entitled to receive of the com- 
pany no greater proportion of the loss sustained, 
than the loss bore to the whole amount insured, 
the adjustment is made by the following pro- 
portion: As the total insurance of a person in- 
sured is to his total loss, so is the company s 
policy to that part of the loss for which it is lia- 
ble to that person. 

On motion for a new trial. 
Mr. Winslow, for motion, 
air. Abbett, contra. 

NIXON, District Judge. There were only 
two points about which the court entertain- 
ed serious doubt at the trial. 1st. Whether 
it should have been left to the jury to ascer- 
tain from the evidence the intention of the 
parties to the policy to include the property 
of the American "Watch Company. 2d. 
Whether the computation of the amount of 
the defendants' liability was made on correct 
principles. The defendants cannot complain 
of the ruling of the court on the first point, 
as it was in their favor. If there was such 
latent ambiguity in the phraseology used 
to describe the property insured as to war- 
rant the court to leave the intention of the 
parties to the jury, their decision is final. If 
there was not, no injury has been done, as 
the finding of the jury is in accordance with 
the view of the court in regard to the mean- 
ing of the contract. With reference to the 
second point, we are satisfied that the ascer- 
tainment of the sum due from the defendant 
company was made under the true and prop- 
er rule. The defendants' policy contained 
the usual condition that, in case of any other 
insurance upon the property therein insured, 
the assured should be entitled to receive of 
the company no greater proportion of the 
loss sustained than the sum therein insured 
bore to the whole amount insured. There 
was other insurance upon the property of the 
American Watch Company. The aggregate 
amount on the property was §107,000. The 
loss was adjusted at §85,500. Deducting 
from the defendants' policy the one-sixth of 
their conceded liability to Robbins and Ap- 
pleton, to wit, §500, such a method of appor- 
tionment and adjustment must then be adopt- 
ed as will secure a pro rata payment from 
the different companies, and at the same 
time will secure to the assured the whole 
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amount of their loss. The insurance exceed- 
ing the loss, the rule may be thus stated: As 
the total insurance of the watch company 
(§107,000) is to their total loss ($85,500), so is 
the defendants' policy (first deducting the 
amount due thereon to Bobbins and Apple- 
ton, §4,500) to the proportion of the loss for 
which the defendant company is liable to 
the watch company (§3,595.79), to which add 
the Bobbins and Appleton loss, of S500, and 
we have the amount of the verdict. This 
mode of calculation was approved by the su- 
preme court of Missouri in Angelbrodt v. 
Delaware Mut Ins. Co., 50 Mo. 595, where, 
as in the present case, the different insurers 
were called on for a pro rata contribution to 
make good the loss. The same rule seems 
to have been adopted by the supreme court 
of Pennsylvania in the more recent cases of 
Royal Ins. Co. v. Roedel [78 Pa. St 19]. Al- 
though there is a great conflict of opinion on 
this subject in different courts, we are quite 
sure that the foregoing is in harmony with 
the- doctrine of the' supreme court of the 
United States in the case of Home Ins. Co. 
v. Baltimore Warehouse Co., 93 U. S. 527, 
and that there was no error in the charge in 
this respect. Motion for a new trial denied. 

[For a similar case by the plaintiffs against 
the Fireman's Fund Insurance Company of 
San Francisco, based upon the same state of 
facts, see Case No. 11,881.} 
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Case No. 11,886. 

BOBBINS et al. v. UPTON. 

[5 Cranch, C. C. 498.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1838. 

Bail — Set-Off — Affidavit or Amount Due — 
Indokser. 

1. In a question of bail, the court will not 
take into consideration a set-off claimed by the- 
defendant. In a suit upon protested bills of ex- 
change, the court will not require an affidavit of" 
the amount due upon the bills, in order to hold- 
the defendant to special bail. 

2. It seems to be no objection to bail, that he" 
is indorser of the paper upon which the suit is 
brought. 

Assumpsit [by Robbins &McKnight against 
Upton] upon protested bills of exchange 
drawn by the defendant. 

Mr. Bradley, for defendant, offered to show 
a set-off, by way of mitigating the amount 
for which the bail should justify. 

THE COURT (nem. con.) refused to con- 
sider the set-off. 

Mr. Bradley then contended, that the plain- 
tiff must make affidavit of the amount due 
upon the protested bills. 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
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THE COURT and bar said that it was 
never required by the practice of this court 

Mr. Bradley contended that it -was no ob- 
jection to bail, that he was indorser upon the 
bills, and cited Petersd. Bail, 281. 

To this THE COURT seemed to assent 



c . Case Wo. 11,887. 

ROBBINS v. WELSH. 

[30 Leg. Int. 329; i 9 Phila. 409.] 

Circuit Court, E. D. Pennsylvania. Oct. 6, 
1873. 

Bill of Lading — Right of Consignee to Desig- 
nate Place of Discharge — Selection. 

A consignee who has a right to designate 
where to discharge the cargo must select a suit- 
able and safe place for its discharge. 

Appeal from the district court of the Unit- 
ed States for the Eastern district of Pennsyl- 
vania. 

[This was a libel by Samuel B. Robbins, 
master of the Southern Belle, against S. & W. 
Welsh.] 

Henry Flanders, for libellant 
Morton P. Henry, for respondents. 

McKENNAN, Circuit Judge. The master 
of a vessel, who has the right to select the 
place to discharge his cargo, is bound to se- 
lect a customary dock or wharf for the de- 
livery of the kind of goods with which his 
ship is freighted, and it must be suitable 
and safe for the deposit of them. Upon a 
consignee, who has stipulated for this right, 
a reciprocal obligation rests. He must desig- 
nate a place at which the delivery is prac- 
ticable, and where it can be effected with- 
out unreasonable delay or exposure of the 
vessel to avoidable danger. "In all commer- 
cial and maritime affairs, time is an element 
of great value and importance;" and, there- 
fore, for, any unnecessary detention of the 
vessel, without the fault of the master, where 
demurrage is not expressly stipulated for, 
the consignee is impliedly liable for damages 
in the nature of demurrage. Randall v. 
Lynch, 2 Camp. 352; Philadelphia & R. R. 
Co. v. Northam [Case No. 11,090]. 

Where, from the crowded state of the dock 
or other temporary obstruction, delay must 
ensue in unloading the vessel, the appropri- 
ate remedy of the owner is for damages for 
the detention, and he ought not to resort to 
another place of discharge without the con- 
sent of the consignee. But if it is imprac- 
ticable, at the time, to deliver his cargo at 
the place appointed, and awaiting a berth 
would be attended with imminent danger of 
injury to his vessel, he may demand of the 
consignee the selection of another place of 
discharge; and upon the consignee's neglect 
or refusal to appoint one, he may himself re- 

i [Reprinted from 30 Leg. Int 329, by per- 
mission.] 



soit to another place, as convenient as may 
be to the one fixed by the consignee. In the 
present case, the consignees, having the 
right by the bill of lading so to do, named 
Willow street wharf, in the city of Phila- 
delphia, as the place for discharging the car- 
go. The libellant took his vessel to that 
wharf; but finding all its berths occupied 
and the running ice rendering it very dan- 
gerous to remain there, he removed her to 
Washington street wharf. The proofs show 
clearly that a delivery of the cargo at Willow 
street wharf was, at the time, impracticable, 
and that to await an opportunity to unload 
the vessel there would have been attended 
with great peril to her. Upon being inform- 
ed of these facts, as they were, it was the 
duty of the consignees to designate another 
place where the discharge of the cargo could 
be promptly begun and safely effected. This 
they did not do until the afternoon of De- 
cember 22d, when they wrote a note to the 
master, in substance directing h;m to de- 
liver his cargo at some good wharf in the 
Immediate neighborhood of Willow street 
wharf. This notice should have been given 
at least two days before, and the delay is 
solely imputable to the respondents, for the 
libellant seems to have been importunate in 
urging the consignees to appoint a suitable 
place of delivery. For this unnecessary de- 
tention of the vessel the consignees must be 
held accountable. But the libellant was in 
fault in discharging part of his cargo at 
Washington street wharf, because it was 
done not only without the permission, but 
against the express dissent of the consignees, 
and because, from circumstances known to 
the libellant, it was not a place suitable or 
convenient for them. For the expenses and 
loss to which they were thereby subjected the 
vessel is liable. The selection of the Central 
wharf, to which the vessel was removed from 
Washington street, seems to have been ap- 
proved, or at least assented to, by both par- 
ties. But the delivery could not be com- 
pleted there because the cargo was not re- 
moved as rapidly as it was discharged, and 
there was not room for the whole of it. A 
delay of at least one day was thereby oc- 
casioned, and it became necessary to take the 
vessel to an adjoining wharf, where her dis- 
charge was finished; and for this delay and 
the cost of removal the consignees are fairly 
chargeable. The account will then stand 
thus: 

The libellant is entitled to damages in 
the nature of demurrage for three 
days' detention, at §50.00 per day. . $150 00 

And to cost of removing vessel from 
Central wharf to Smith's 20 50 

And to balance of freight money re- 
tained (gold) 200 00 



§370 50 
The respondents are entitled to ex- 
penses incurred and loss sustained 
by delivery of part of cargo at 
Washington street wharf. 187 00 



Leaving due libellant $183 50 
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And for this sum in gold, -with interest 
from January 4, 1872, a decree -will be en- 
tered in favor of the libellant with costs. 



Case N"o. 11,888. 

ROBERDEATJ v. ROBERDEATJ. 

[1 Cranch, C. C. 305.] i 

■Circuit Court, District of Columbia. March 
Term, 1806. 

Wills— Sale op Lands— Executors— Commis- 
sions. 

1. The testator having bequeathed a certain 
annual allowance to his three younger children, 
to be paid out of the rents of his real estate, and 
having by his will disposed of all his property 
•except the reversion of certain land, directs his 
executors, in case the rents should not be suffi- 
■cient to pay the allowance, to adopt some mode 
for raising the deficiency out of the other parts 
■of the estate not devised to his wife, held, that 
the executors had. thereby, power to sell the re- 
version of the lands. 

2. The widow is to bear her proportion of the 
■executors' commissions. 

In equity. 

CRANCH, Chief Judge. The questions sub- 
mitted to the court in this case', and upon 
which it is necessary to decide, before a final 
decree can be made with propriety, are: (1) 
Is the real estate of the testator liable to 
the payment of the annuities given by the 
will to the three younger children? (2) 
Whether the executors' commissions are 
to be a charge against the general estate, 
so as eventually to form a charge against 
the residuum after payment of the debts, 
specific legacies, and the widow's dower and 
thirds, or whether the specific legacies and 
dower are to bear their proportion of that 
expense. 

1. Whether the real estate is liable for the 
.annuities to the younger children. This ques- 
tion depends upon the construction of the 
will. The testator first directs his debts 
to be paid, and for that purpose empowers 
his executors to sell Pennsylvania lands on 
the waters of the Ohio, his shares in the 
Potomac Company, and his unimproved 
.ground below the bank, in the town of Alex- 
andria. He then bequeathes to his wife 
his household and kitchen furniture, and de- 
vises to her, for life, his dwelling-house and 
lot, and by a codicil, a child's share in fee- 
simple in the residuum of his real estate. The 
will then proceeds in these words: "Item. I 
do order and direct, that my executors do, 
out of the rents of my estate, allot and ap- 
propriate the sum of £70, annually, to each 
of my three youriger children, namely, Jane, 
-James, and Harriet, for their education and 
maintenance, which sums are to be respec- 
tively paid unto Jane and Harriet, until they 
arrive to the age of eighteen, and unto James 
until he arrives at the age of twenty-one 

i [Reported by Hon. William Cranch, Chief 
-Judge.] 
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years; and as my said children severally 
attain the age aforesaid, I direct that the 
aforesaid annual allowance of £70 shall 
cease. And I do further direct, that if the 
rent at present arising from my estate, shall 
not, from any accident, be sufficient to an- 
swer the aforesaid allowance to my three 
children before mentioned, that my executors 
do adopt some mode for raising any deficien- 
cy, out of the other parts of my estate not 
hereby devised to my said wife. Item. I 
give and devise all the rest of my real estate, 
not hereby in any manner before appropriat- 
ed, unto my several children, Isaac, Ann, 
Mary, Selena, Jane, James, and Harriet, and 
to their heirs and assigns, to be equally di- 
vided among them." The testator then de- 
vises the reversion of the house and lot be- 
fore devised to his wife for life, to his chil- 
dren, in fee, to be equally divided, &c. "Item. 
I give and devise to my said children, and 
to their heirs and assigns forever, to be 
equally divided between them, those parts of 
my said estate which have been hereby appro- 
priated for raising the sums of money hereby 
directed to be appropriated for the education 
and support of my three younger children, 
namely, Jane, James, and Harriet, the said 
division to be made as those sums shall re- 
spectively cease to be paid." He then au- 
thorizes his executors to lease out the proper- 
ty devised to his wife, during her life, and 
pay the rents to her; and also to grant on 
ground-rent forever, during the minority of 
Jane, James and Harriet, such part of his 
unimproved grounds as, upon a division of 
his estate, should be allotted to them, reserv- 
ing the rent to the child whose ground should 
be so granted. He then appoints his wife 
guardian of his three younger children, and 
nominates her and Colonel Simms his exe- 
cutors. 

By a codicil, reciting that the rents of his 
lands granted to John Fitzgerald, and of a 
warehouse demised to Abraham Morehouse 
& Co., would amount to a greater annual 
sum than that which by his will he had ap- 
propriated to the education and mainte- 
nance of his younger children, he directs the 
surplus of those rents to be appropriated to 
the payment of his debts, and nominates 
Alexander Smith, executor, with the two 
others. Mr. Smith alone qualified as exec- 
utor, and the widow renounced her right 
under the will, and betook herself to her 
dower and thirds. 

The testator seems to have been persuaded 
that the rents of a part of his real estate 
would have been sufficient to raise the an- 
nuities as they should become payable; and 
in that case, and under that impression, he 
directed his executors to allot and appro- 
priate a certain part of the rents for that 
purpose, intending thereby, as appears from 
the subsequent expressions of the will, that 
his executors should designate what part of 
his estate should stand specifically charged 
with those annuities, and that the residue 
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of Ms estate (except what he hatl devised 
for payment of his debts, and also except 
what he had devised to his wife,) should be 
immediately divided, during the minority of 
his younger children. And that those parts 
of his estate which should have beeh allot- 
ted and appropriated by his executors to 
answer the annuities should be divided as 
the annuities respectively ceased. The whole 
of this arrangement depended upon the event 
that a part only of the rents of his real 
estate would have been sufficient to raise the 
annuities. But he also contemplated and 
provided against the possibility of a dif- 
ferent state of things, viz., that the rents of 
all his real estate (not devised to his wife 
and not devised for the payment of his debts) 
might not be sufficient to raise the annuities 
for the younger children. In this event he 
declared his will to be that his executors 
should adopt some mode for raising any 
deficiency out of the other parts of his estate 
not devfsed to his wife, giving them thereby 
an unlimited authority, and demonstrating 
his intention to be, that the annuities should 
be paid at all events, and that the deficiency 
should be raised out of the other parts of 
his estate not devised to his wife. Words 
cannot be stronger to show an intention to 
charge such other parts of his estate with 
the payment of such deficiency. The question 
arises, what other parts? Other than what? 
Other than the rents of his estate not devised 
to his wife; for the ease contemplated all those 
rents to be exhausted. These other parts 
could not be the household and kitchen fur- 
niture, for they were specifically bequeathed 
to his wife, and he has excepted them from 
the burden of the annuities. It could not 
mean the personal estate, because that was 
the proper fund for the payment of his debts, 
and was contemplated by him as insufficient 
for that purpose, as appears hy his devising 
certain parts of his real estate for the pay- 
ment of debts, in aid of his personal estate. 
The parts of his estate, other than the rents of 
his estate, must therefore have been the 
land itself, the fee-simple, the reversion. A 
power to raise the deficiency out of the land 
itself or out of the fee-simple, or out of the 
reversion, must have been a power to mort- 
gage, or to sell. 

It does not appear in this cause, that at any 
time since the testator's death, the rents of 
his estate, clear of his wife's prior claim, 
have been sufficient to answer the annuities. 
If the fact is that they have not been suffi- 
cient, then all those provisions of the will 
which were predicated upon their sufficiency, 
failed of effect; and the other provisions of 
the will, which were predicated upon the 
insufficiency of the rents, came into opera- 
tion. It appears, by the account taken by 
the commissioners under the order of this 
court, that the rents of the estate, (clear of 
the widow's claim,) received by the executors, 



have proved insufficient to answer the an- 
nuities; and there is no fraud or negligence 
charged upon the executor. Fraud or neg- 
ligence are not to be presumed without 
evidence. If the insufficiency happened nei- 
ther by fraud nor negligence, it must have 
been by accident. The court, therefore, must 
consider the case to be that the rents of the 
testator's estate were, by accident, not suffi- 
cient to answer the annuities, in which case, 
as has been before stated, the executors had 
the power to raise the deficiency by sale 
or mortgage of the reversion of the estate 
or of some part of it. They have not done 
so, and the residuary legatees among whom 
the division has been made, derive the whole 
benefit of the estate, which the executors 
might have sold or mortgaged. They have 
gained, therefore, what the younger children 
(the specific legatees) have lost; contrary to 
the maxim in equity, "Nemo debet locuple- 
tari aliena jactura." The true construction 
of the will is, that, in the first place, the 
rents of the estate, clear of the widow's 
claim, were to be applied to the discharge 
of the annuities, and if the rents should not 
be sufficient, the reversion was liable. 

The order of priority of the several parties 
having claims upon the testator's real estate 
under the will, is this: (1) First, the widow, 
who could not be deprived of her dower with- 
out her eonsent. (2) The creditors, so far as 
the real estate is, by the will, subjected to 
the payment of debts. (3) The specific lega- 
tees (the annuitants). (4) The residuary leg- 
atees (the seven children). There is no 
foundation for the idea that the annuity of 
either of the younger children is to cease 
upon a division of the estate during their 
minority. They are not bound to divide 
upon such terms; perhaps no division, during 
their minority, can absolutely bind them; but 
at all events the .court is bound to see that 
such division shall not prejudice their rights. 
The division can only go to the satisfaction 
of so much of their annuities as is charge- 
able upon that portion of the estate which 
is allotted to them upon the division. 

Upon the whole, therefore, the court is 
clearly of opinion that the deficiency, after 
applying the rents of the estate (clear of 
the widow's claim) towards the discharge of 
the annuities, is a charge upon the real es- 
tate, the land itself, and must be accounted 
for in equal proportions by the seven chil- 
dren, among whom that estate has been di- 
vided. 

On the second point the court is of opinion, 
that the widow ought to pay her proportion 
of the executors' commissions. 



ROBERT v. The GALATEA. See Oases Nos. 
5,184 and 5,185. 

ROBERT v. The YUBA. See Cases Nos. 18,- 
192 and 18,193. 
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Case No. 11,889. 

The ROBERT BRUCE. 

[1 Blatehf. Pr. Cas, 275.] * 

District Court, S. D. New York. Dec. 16, 
1862. 

Prize — Violation of Blockade — False Papers. 

1. Vessel and cargo condemned for an attempt 
to violate the blockade. 

2. False and simulated papers as to the desti- 
nation of the vessel 

In admiralty. 

BETTS, District Judge. This vessel and 
cargo were arrested and sent to this port for 
adjudication as prize of war. A libel was 
filed in this suit November 6, 1862, and a mo- 
nition and attachment were duly issued and 
served thereon on the same day, and returned 
in court on the 25th of the same month. No 
one intervening or appearing in the cause, the 
default of all persons in interest was, on such 
return, duly taken and recorded. 

From the papers captured with the vessel, 
and the preparatory evidence before the prize 
commissioners, given by the master, the mate, 
and three seamen of the ship's company on 
board at the time of her seizure, the facts 
connected with the voyage and arrest of the 
vessel and cargo are shown to be these: The 
vessel had a certificate of registry, issued at 
Bristol, England, to William Gough, a Brit- 
ish merchant, there resident, as owner, on the 
7th day of February, 1856. Shipping articles 
were executed between the master and crew, 
August 26, 1862, for a voyage "from Hull to 
Halifax, Nova Scotia, thence to any ports or 
places in British North America or the Unit- 
ed States, or North or South America or the 
"West Indies, and returning to any port on 
the continent of Europe, or in the Baltic or 
seas adjacent (with leave to call for orders), 
and terminating finally in the United King- 
dom, for a probable period of nine months." 
No manifest of the cargo, or clearance at the 
port of departure, accompanies the ship's pa- 
pers. The ship's log, commences with this 
voyage, and designates it to be from Hull to- 
wards Halifax, and continues the entries day 
by day, on that route, to October 20th, and 
there ceases. Another private log of the mas- 
ter, found on board the vessel, has entries 
showing that the Robert Bruce has since 1859 
run repeated trading voyages between Wil- 
mington, North Carolina, and ports in Eng- 
land, the last of which began at Wilmington 
in December, 1861, and ended at Bristol, Jan- 
uary 18, 1862. Several bills of lading from 
Hull to Halifax were found on board without 
the names of any consignees. The prize was 
captured at about 8 o'clock a. m., October 22, 
1862, by the United States gunboat Penob- 
scot, at sea, off Charlotte Inlet, about one mile 
from the land, on the coast of North Carolina, 
and some twenty miles west by south from 
the bar of Cape Fear river. The master says 

i [Reported by Samuel Blatchford, Esq.] 



that the vessel sailed directly from Hull to 
the coast of North Carolina, and intended to 
enter the port of Wilmington if she could 
evade the blockade; that he knew of the war 
and the blockade of Wilmington, and pre- 
sumes that his owner did; and that she had 
been in Wilmington in September, 1861, and 
brought from there a cargo of turpentine. 

The evidence convicts the vessel and cargo 
of two grossly illegal acts, either of which 
subjects them to condemnation and forfeiture. 
The voyage was performed under false and 
simulated papers, representing it to be one 
from Hull to Halifax, when in truth, by the 
proofs, it was set on foot at Hull, and prose- 
cuted, to the time of the capture, with intent 
to violate the blockade of Wilmington, and the 
vessel was seized in the act of attempting to 
fulfill that intention. 



ROBERT CENTER, The (ATLANTIC & P. 
GUANO CO. v.). See Case No. 630. 

ROBERT F. STOCKTON, The (EDWARDS 
v.). See Case No. 4,297. 



Case "No. 11,890. 

The ROBERT FULTON. 

[1 Paine, 620.] i 

Circuit Court. D. New York. Oct. Term, 1826. 

Coorts —Submission to Jurisdiction — Conflict 
of Jurisdiction— Admiralty — Liens— Ma- 
terials Furnished. 

1. A vessel was libelled in the district court 
for materials furnished. The claimants stated 
in their claim, that they had attached the vessel 
for materials furnished, in a state court, under 
the acts of the state of 1798 [Laws N. T. vol. 4, 
p. 295] and 1817 [Laws N. Y. 1816-1818, p. 49], 
the day before the libel was filed, and prayed the 
advice and protection of the court in regard to 
their priority, under the attachment, and if the 
vessel should be decreed to be sold, that they 
might be first paid. Held, that this was not a 
submission by the claimants to the jurisdiction 
of the court, but that they were entitled to their 
election to proceed in the other court. 

[Cited in The Stephen Allen, Case No. 13,361; 
The Taranto, Id. 13,751; Litch v. The 
George Law, Id. 8,223; Johnson v. Bishop, 
Id. 7,373; -The J. W. French, 13 Fed. 920.] 

2. The sheriff baving attached the vessel, un- 
der the process of the state court, it was held 
that the marshal could have no authority to take 
it out of his possession, but should have so re- 
turned, to prevent a conflict of jurisdiction. 

[Cited in The Celestine, Case No. 2,541; The 
Oliver Jordan" Id. 10,503; Taylor v. Carrvl, 
20 How. (61 U. S.) 600; Lewis v. The Or- 
pheus, Case No. 8,330; The Circassian, Id. 
2,721; Johnson v. Bishop, Id. 7,373.] 

[Cited in Keating v. Spink, 3 Ohio St 126.] 

3. The district courts have a general admiral- 
ty jurisdiction in suits by material men in rem. 
In cases of foreign ships, or ships of another 
state, the maritime law gives the lien. But in 
cases of domestic ships, no Hen is implied; but 
if the local law gives a lien, it may be enforced 
in the district courts. 

[Cited in The Stephen Allen, Case No. 13,361; 
. The Gustavia, Id. 5,876; The Ware, Id. 17,- 



i [Reported by Elijah Paine, Jr., Esq.] 
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297; The Calisto, Id. 2,316; The Harriet, 
Id. 6.097; The Marion, Id. 9,087; Jen tins 
v. The Congress, Id. 7,264; The Harvest. 
Id. 6,175; The Alida, Id. 199; Shannon v. 
The Angelique, Id. 12,705; Orapo v. Allen, 
Id. 3.360; New Jersey Steam-Nav. Co. v. 
Merchants' Bank, 6 How. (47 U. S.) 390; 
The Richard Busteed, Case No. 11,764.] 
[Cited in Corey v. Ripley, 57 Me. 70.] 

4. When the district courts and state courts 
have a concurrent jurisdiction in rem, the right 
to maintain the jurisdiction attaches to that tri- 
bunal which first exercises it, and takes posses- 
sion of the thing. 

[Cited in The Florenzo, Case No. 4.886. Dis- 
tinguished in "Wall t. The Royal Saxon, Id. 
17,093. Disapproved in Ashbrook v. The 
Golden Gate, Id. 574. Cited in Blake v. 
Alabama & C. R. Co., Id. 1,493; Re Brink- 
man, Id. 1,884; Bruce v. Manchester & K. 
R. R., 19 Fed. 344.] 

[Cited in Taylor v. City of Ft. Wayne, 47 Ind. 
282; The Tom Bowling v. Hough, 5 Blackf. 
190.] 

5. Difficulty as to the mode of obtaining sat- 
isfaction of a judgment under the laws of New- 
York, for materials furnished a vessel. The 
proper mode is by a sale of the vessel, under an 
execution against her, issued on the judgment. 

[6. Cited in Rogers v. Currier, 79 Mass. 134, 
to the point that statutory liens, which give a 
priority of payment to one class of creditors over 
another, are stricti juris, and are not to be ex- 
tended beyond the clearly-expressed intent of 
the legislature.] 

This was an appeal from a decree of the 
district court of the United States for the 
Southern district of New- York. 

The ship Robert Fulton was attached in 
the court below, on a libel, filed by Francis 
H. Nieoll and Henry W. Nicoll, the respond- 
ents, on the 11th day of May, 1826, praying 
for the condemnation and sale of the vessel, 
to satisfy their demand for materials furnish- 
ed by them to the amount of 5,981 dollars 42 
cents, in the necessary repairs of the vessel. 
Twenty-seven distinct claims were put in 
for materials and labour furnished, in repair- 
ing the vessel, and amounting in the aggre- 
gate to 73,791 dollars 66 cents. 

The claim of the appellants, William Wheel- 
wright and Charles I. Johnson, stated, that 
they had furnished the vessel with materials 
to the amount of 2,967 dollars and upwards; 
and that the vessel was now in the custody 
of the sheriff of the city and county of New- 
York, by virtue of a warrant of attachment, 
issued by the Honorable John T. Irving, first 
judge of the court of common pleas of the 
said city and county, on the 10th of May, 
1826, under the act of the state of New-York, 
entitled "An act authorizing the arrest of 
ships or vessels for debts contracted by the 
master, owner, or consignee, for and on ac- 
count of such ships or vessels in this state," 
on the petition of the claimants, stating their 
demand; that the warrant was executed and 
returned the same day, and previous to the 
filing the libel in this suit. The claimants, 
to the end that they might obtain relief in 
the premises, prayed the advice and protec- 
tion of the court, in regard to their priority 
of claim, in virtue of the said attachment; and 
that if the Robert Fulton should be condemn- 



ed under a decree of the court, the proceeds 
of the sale might be first applied in payment 
of the claimants' demand and costs, and for 
other relief. The claim of Edwin Bergh and 
Beach Ivers stated, that on the 11th of May, 
1826, they had attached the vessel, under the 
act of the state, and that she was in the 
custody of the sheriff; that she was a domes 
tic ship, and the supplies for which she was 
libelled, were furnished in the port of New- 
York. They therefore prayed the court to 
preserve all their rights and priorities, and 
in the event of a sale, that the vessel should 
be sold subject to the claimants* lien and at- 
tachment. 

The court below decreed, that all the claim- 
ants, except Bergh & Ivers, and Birkbeck &, 
Co., and Abeel & Dunscomb, (who had filed 
claims similar to that of Bergh & Ivers,) had 
by their respective claims, duly submitted 
themselves to the jurisdiction of the court; 
and that the proce'eds of the sale of the ves- 
sel should be paid over by the clerk in the 
following manner: 1st. The costs of the of- 
ficers of the court, and of the proctors of the 
libellants and claimants. 2d. All the de- 
mands of the libellants and claimants, if the 
proceeds should be sufficient; but if not suf- 
ficient, then the libellants and claimants re- 
spectively, such amount pro rata, on their de- 
mands, as the proceeds would suffice for; 
and in case the said Bergh & Ivers, Birk- 
beck & Co., and Abeel & Dunscomb should 
not elect to receive their proportions, that the 
clerk should pay the same to the purchaser 
of the vessel, and they be at liberty to pur- 
sue their claims in the court of common 
pleas, for the whole or residue of their de- 
mands, according as they should elect to re- 
ceive or not their said dividends. [Case un- 
reported.] From this decree the claimants, 
Wheelwright & Johnson, appealed. 

H. Wilkes and B. Wilkes, for appellants. 
J. O. Hoffman, for respondents. 

THOMPSON, Circuit Justice. The material 
inquiry in this case is whether the appellants, 
by their petition and claim presented to the 
district court, have so far submitted to the 
jurisdiction of that court, as to be deemed to 
have waived all rights acquired by virtue of 
their attachment against the ship, under the 
laws of this state. Act 10th August, 1798, and 
the amendment, 28th February, 1817. By 
these laws, all ships or vessels built, repaired, 
or equipped in this state, whether owned by 
residents or non-residents therein, are made 
liable for all debts contracted on account of 
any work done, or any supplies or materials 
furnished by any mechanic, tradesman, or 
others, towards the building, repairing, fitting, 
furnishing, or equipping the same. And such 
debts are made a lien on the vessel, and 
declared to have preference to all other debts, 
due and owing from the owner thereof, except 
mariners' wages. And any person or persons 
whose demands amount to one hundred dol- 
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lars, may apply to a judge, and make oath 
to their account, upon which the judge is 
authorized to issue his warrant, directed to 
the sheriff, commanding him to attach, seize, 
and safely keep such ship or vessel. And up- 
on the return of the attachment, the act di- 
rects what further proceedings are to he had. 
On the 11th of May, 1826, the respondents 
filed their libel in the district court, against 
the ship Robert Fulton, on a claim for ma- 
terials furnished in repairing the ship; and 
the usual process of monition and attachment 
was issued to the marshal, who thereupon re- 
turned, that he had attached the ship; and 
such further proceedings were thereupon had, 
that the vessel was ordered to be sold by the 
marshal, and the money brought into court, 
and to be distributed towards satisfying the 
several claims that had been put in. By the 
petition and claim of the appellants, it ap- 
pears, that on the 10th of May, 1826, the day 
before the libel of the respondents was filed, 
an attachment was issued by the first judge 
of the court of common pleas of the city and 
county of New-York, against the said ship, 
on the application of the appellants, under 
the state laws above referred to, which attach- 
ment was duly served by the sheriff, on the 
said 10th of May, and before the filing of the 
libel. And the appellants pray to have their 
priority of claim in virtue of the attachment 
preserved; and that if the ship should be con- 
demned by a decree of the court to be sold, 
that the proceeds of such sale may be first 
applied to their claim. There were several 
other claimants, who, on the same day the 
libel was filed, but whether before or after, 
does not appear, had procured attachments to 
be issued under the state law, by virtue of 
which the vessel was held under the custody 
of the sheriff; and they also pray the court 
to preserve their rights and priorities acquired 
by the attachments. And the decree of the 
district court, with respect to these latter 
claimants, leaves it at their election to accept 
the pro rata distribution of the proceeds of 
the vessel, or to proceed in the court of com- 
mon pleas, under their attachments. But with 
respect to the appellants, no such election is 
given; and they are put on the same footing, 
with respect to their claim, as those who had 
not procured any attachment under the state 
law. 

I do not perceive the ground upon which 
this distinction was made by the district 
court The assertion of the right and priority 
acquired by the appellants, under their at- 
tachment, is in substance, although not pre- 
cisely in form, the same as the others. And 
indeed, if any priority was acquired by pro- 
ceedings under the state laws, the appellants 
had secured it, for theirs was the first at- 
tachment taken out and executed. This prior- 
ity might undoubtedly be waived if the ap- 
pellants had chosen to come into the district 
court, and unreservedly submit their claims 
to that court. But I do not discover that they 
have so done. The decree asserts, that all the 



claimants, except Bergh & Ivers, Birkbeck & 
Co., and Abeel & Dunscomb, had, by their 
several and respective claims, duly submitted 
themselves to the jurisdiction of the district 
court. This appears to me to be a misappre- 
hension, or an erroneous construction of the 
petition and claims of the appellants. They 
appeared, as they were bound to do, and set 
forth their claim, and prayed the protection of 
the court, in regard to the priority, by virtue 
of their attachment The district court ap- 
pears not to have noticed this allegation, nor 
to have decided whether the appellants had 
acquired any priority or not. 

The case as it now appears is certainly in- 
volved in some difficulty. And I am unable 
to account for the returns, which have been 
made by the sheriff and the marshal upon the 
process issued to them respectively. If the 
sheriff, by virtue of his warrant, had attached 
and taken into his possession, the ship, on the 
10th of May, as he has returned, it is in no 
way explained how the marshal could the 
day after seize and take into his possession 
the same vessel, and proceed to sell the same, 
under the orders of the district court. The 
right and authority of the sheriff, under the 
process directed to him, to attach the vessel, 
cannot be questioned, and if he had so done, 
the ship was in the custody of the law, and 
the marshal could certainly have had no au- 
thority to take it out of the possession of the 
sheriff. If he found the vessel held by the 
sheriff under his attachment he should have 
so returned to the district court upon his pro- 
cess; and all further proceedings of the dis- 
trict court would have been arrested, and no 
conflict of jurisdiction could have arisen. The 
proceedings were in rem, and the sentence of 
the court must act upon the thing itself, and 
could not be executed, unless possession of 
it was taken. It is the necessary result of 
proceedings in rem, that the thing in litiga- 
tion must be placed in the custody of the 
law; it must be in the possession or under 
the control of the court [Jennings v. Carson], 
4 Cranch [8 U. S.] 23. The district court is 
bound as much by these state laws as the 
state tribunals, and must give relief in con- 
formity to them: And indeed in the present 
case the whole authority of the court is de- 
rived from the state laws. This was a domes- 
tic vessel, the owners residing here. The dis- 
trict court as a court of admiralty has a gen- 
eral jurisdiction in suits by material men in 
rem. But when the proceedings are to enforce 
a specific lien, such lien must be established in 
the particular case. Where the claim is against 
a foreign ship, or a ship in the ports of a 
state to which she does not belong, the gen- 
eral maritime law gives a lien on the ship, 
which may be enforced in the district court. 
But where the repairs or necessaries have been 
made or furnished in a port or place to which 
the vessel belongs, the case is governed by the 
local law of the state: and no lien is implied 
unless given by that law. And if the local law 
gives a lien, it may be enforced in the dis- 
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triet court; otherwise not. This was the doc- 
trine of the supreme court in the case of The 
General Smith, 4 Wheat. [17 U. S.] 43S. 
That the state tribunals had authority also to 
enforce the lien in the present ease, is very 
certain from the express provisions of the 
law. There was then a concurrent jurisdic- 
tion in the two courts; and the proceedings 
under the state authority were in the nature 
of proceedings in rem. And the* right to main- 
tain the jurisdiction, must attach to that tri- 
bunal which first exercises it, and takes pos- 
session of the thing in litigation. This course 
is indispensable, in order to avoid a clashing 
of jurisdiction. 

So far as respects the appellants, they had 
made their election, as they had a right to do, 
to proceed in the state court to enforce their 
lien; and whatever rights they had thereby 
acquired, could not be taken away by the 
district court against their consent: And if, 
as I consider it, the claim and petition of the 
appellants was an assertion of that right, the 
court erred in not leaving them to prosecute 
their claims in that court, or at all events, giv- 
ing them the election, as was done with re- 
spect to others, who had taken out attach- 
ments under the state laws. Whether the ap- 
pellants have acquired any priority in the sat- 
isfaction of their claim, by virtue of the at- 
tachment sued out by them, is a question not 
necessary here to be decided. That is a ques- 
tion for the state court. The mode and man- 
ner of proceeding under the state law, after 
the return of the attachment, in order to ob- 
tain satisfaction of the claim when established, 
is, perhaps, not free from some difficulty, as 
was suggested by the supreme court of this 
state, in the case of Murray v. Fitzpatrick, 3 
Caines, 42, which came up on a writ of error 
from the mayor's court of New- York, on a 
judgment obtained on proceedings under this 
law; and one of the grounds urged for re- 
versing the judgment was, that it could not 
be executed. In answer to which, the court 
said, that was a point to be determined by 
the court below. If the judgment was such as 
the law prescribed, the court could not say it 
was erroneous, because there might be a diffi- 
culty in its execution. I do not mean to be 
understood as concurring in the intimation 
thrown out in the case I have cited, that the 
judgment is to be enforced by the sheriff's 
keeping the property until the costs and dam- 
ages are paid. This was an obiter suggestion 
only. This course might defeat the judgment 
altogether. For unless the owners come in 
voluntarily and redeem the property, it might 
be left to perish in the hands of the sheriff. 
A statute never ought to receive a construc- 
tion which may render it nugatory, if suscep- 
tible of any other. And I do not perceive any' 
objection to obtaining satisfaction by sale of 
the thing attached, under an execution issued 
on the judgment. The third section of the 
act authorizes the court after judgment by 
default or issue joined, to refer the accounts 
and demands to referees, as in cases of ref- 



erence in other causes, under the act of the 
27th of February, 1788 (1 Vol. R. L. 515), 
and by which act judgment is directed to be 
entered by the court for the sum reported due 
to the plaintiff. And whenever judgment is 
obtained, execution may be issued thereupon. 
1 Vol. R. L. 502 (Act 2d April, 1813). The 
venditioni exponas, or execution, however, in 
cases under that act, would be restricted to 
the thing attached. 

These observations have been made, not be- 
cause they were called for in the present state 
of the case before this court, but to guard 
against an inference, that I supposed there 
would be some real difficulty in obtaining sat- 
isfaction of the judgment in the state court. 
But I again observe, that that is not a ques- 
tion to be decided here. If the appellants 
have come into this court for the purpose of 
setting up their right to prosecute their claims 
in the state court, under the attachment then 
taken out, and have established such right, the 
mode and manner of doing this, and the effect 
and operation of the state law upon such 
claim, must be submitted to that tribunal. If 
they were to be understood as having submit- 
ted to the jurisdiction of the district court, 
and as now setting up their claim to priority 
of satisfaction, out of the proceeds of the 
vessel now in that court, it would have then 
become necessary for this court to give a con- 
struction to that act, so far as relates to any 
priority acquired under the attachment. But 
as I understand the appellants to deny ever 
having submitted to the jurisdiction of the 
district court, and as I think the proceedings 
in this ease do not show that they have, the 
decree of the district court, so far as it re- 
lates to the appellants, must be reversed, and 
the libel as to them dismissed with costs; to 
the end that they may be at. liberty to pros- 
ecute their claim in the state court, under 
the attachment sued out by them, as set forth 
in then- petition and claims filed in the dis- 
trict court. 
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Case No. 11,891. 

The ROBERT J. MERCER. 

[1 Spr. 284.] i 

District Court, D. Massachusetts. Feb., 1855. 

Pilots — Fees— Remedy — Massachusetts Stat- 
ute. 

1. By a statute of Massachusetts, a pilot, in 
certain cases, is entitled to his fees, although his 
services are refused. 

[Cited in The Alaska, Case No. 129.] 

2. But his claim for fees, upon tender of serv- 
ices on his rart, and a refusal by the master to 
accept them, creates no lien on the vessel. 

[Cited in The Williams, Case No. 17,710; The 
California, Id. 2,312.] 

i [Reported by F. E. Parker, Esq., assisted by 
Charles Francis Adams, Jr., Esq., and here re- 
printed by permission.] 
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3. The pilot, in such, case, has only a personal 
remedy. 

[Cited in The America, Case No. 289. Cited 
but not followed, in The Edith Godden, 25 
Fed. 511.] 

This was a libel in rem to enforce a lien 
against the schooner Robert J. Mercer, pro- 
moted by Ittal Perry, one of the pilots of 
Salem Harbor. The libel alleged that the 
vessel was of more than 200 tons burden, 
bound from another state, that the libellant 
hailed the vessel, outside the pilot's line, and 
offered to pilot her in, and that his offer was 
refused. He claimed compensation, under 
Rev. St. Mass. c. 32, § 12: "Any master of a 
vessel -. . . who may choose to pilot his 
own vessel into or out of any- port, shall be 
permitted so to do; but he snail, notwith- 
standing, be liable to pay to such pilot of the 
port as shall first come on board of his ves- 
sel, the full pilotage, according to the fees 
specified in his warrant." The owners of the 
vessel appeared, as claimants, and resisted 
the action, on the ground that if all the facts 
alleged by the libel were proved, (some of 
which were denied,) they gave the libellant 
no lien upon the vessel, but only a personal 
•claim upon the master, or at most, upon the 
master and owners. 

J. H. Prince, for libellant 

R. H. Dana, Jr., for claimants. 

SPRAGUE, District Judge. By the gen- 
eral maritime law, a pilot has a lien upon a 
vessel for services actually rendered. But, in 
this case, there has been no service rendered 
and no contract for service. It is merely a 
case of volunteered services tendered and re- 
fused, which by the maritime law, creates 
not only no lien, but no debt. The lien, if it 
■exists, must be sought for in the statute of 
Massachusetts. The statute, for reasons of 
policy, entitles the pilot to the same fees for 
proffered services refused, as for services ren- 
dered. The act gives no lien for such a 
claim, either in terms, or by necessary impli- 
cation; and although the various provisions 
of the statute have been frequently before 
the supreme court of Massachusetts, there 
has been no intimation that a lien was creat- 
ed, nor is it known that a suit to enforce such 
a lien has ever been instituted. In Peroux v. 
Howard, 7 Pet. [32 U. S.] 341, the supreme 
court say. that while the admiralty will en- 
force a maritime lien created by a state law, 
yet, that it will not presume or intend that 
the local law has created such a lien, where 
the intention to do so is not adequately ex- 
pressed by the legislature. The legislature 
of Massachusetts have given liens upon ves- 
sels, in other cases, by express terms; but 
have nowhere indicated an intention to do so 
for this peculiar claim. 

And considering its nature and amount, 
and the ability of the master, in general, to 
discharge it. there seems to have been good 
reason for their giving only a personal rem- 
edy, and not subjecting the ship owners to 
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the inconvenience and expense of an incum- 
brance upon the vessel, to be enforced by ar- 
resting her on admiralty process. Libel dis- 
missed with costs. 



Case Wo. 11,892. 

The ROBER*T L. LANE. 

[1 Lowell, 388.] i 

District Court, D. Massachusetts. 1869. 

Bottomry — Necessity— Cost oy Insurance — Com- 
munication to Owners— Costs. 

1. "When a voyage is necessarily abandoned in 
a foreign port, after the vessel has been repaired 
there, the master has power to hypothecate the 
ship for the purpose of getting her back to the 
owners. 

[Cited in The George T. Kemp, Case No. 5,- 
341.] 

2. A ship belonging to Glasgow, was thus hy- 
pothecated at Honolulu, for the only voyage 
which could be obtained, which was to New 
Bedford. It appeared that the vessel had been 
proceeded against in the admiralty at Honolulu, 
and that the master believed, and had reason to 
believe, that she would not sell for more than 
the amount of the liens upon her for repairs. 
Held, he had the right to hypothecate the ship, by 
bottomry, for a voyage to New Bedford. 

3. A bottomry bond is' not vitiated by the stip- 
ulation that the cost of insurance shall be in- 
cluded in the sum to be paid by the ship in case 
of her safe arrival. 

[Cited in The Jennie B. Gilkey, 19 Fed. 131; 
Re Insurance Co. of Pennsylvania, 22 Fed. 
115.] 

4. The master (since deceased) had written to 
his owners, and the letters were not produced by 
either side, and were not within reach of the 
libellants: Held, that the master would be pre- 
sumed to have made full and true communica- 
tion to his owners. 

i 5. The ship and freight being insufficient to 
: pay the bond, costs were not given against the 
1 claimants personally, they being mortgagees out 

of possession, and there appearing some reason 

for their contesting the bond. 

This large and valuable ship was built in 
New York, but owned in Glasgow. In Sep- 
tember, 1867, she was lying at Acapulco, on 
the coast of Mexico, and Silas P. Martin, 
then in New York, was appointed master, 
and directed to so to Acapulco and take com- 
mand, and thence proceed to Honolulu, in 
the Hawaiian Islands, to procure tools and 
other necessaries, and to hire workmen for 
the purpose of obtaining guano at Howland's 
Island, a place in the Pacific Ocean under the 
dominion of the Hawaiian government. The 
guano was to be made ready to load this 
ship, and others which the owners intended 
to send out for return cargoes to Europe. 
The ship went to Honolulu, and thence to 
Howland's Island, and while lying there re- 
ceived damage which made necessary a re- 
turn to Honolulu for repairs, in April, 1868. 
The survey showed a damage estimated at 
S15,000 in gold, and the repairs were in fact 
made at something less than that sum. Cap- 
tain Martin wrote to his owners, and they 



i [Reported by Hon. John Lowell, LL. D., Dis- 
trict Judge, and here reprinted by permission.] 
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promised funds, but sent none; and the ves- 
sel lay in the port of Honolulu, unable to 
proceed on her voyage, from the middle of 
•Tune, when the work -was finished, until the 
sixth of October, when the shipwrights filed 
a libel in the admiralty against the ship. The 
master now abandoned the original adventure 
and undertook to get his vessel home. He 
made a contract with the libellants, mer- 
chants of San Francisco, by which they un- 
dertook to pay the claims on the ship, which 
now amounted to §24,000 in gold, and all nec- 
essary expenses in port, and for fitting and 
preparing the ship for sea, and to charter 
her for a voyage to New Bedford, taking this 
bottomry bond, with interest at one per cent 
a month, and the actual cost of insurance. 
Captain Martin was very ill of consumption, 
and in this matter acted through and with 
the aid and advice of William L. Green, an 
English merchant resident at Honolulu, and 
some time British consul and Lloyd's agent 
there. He now, with Mr. Green's approba- 
tion, and that of the British consul, appoint- 
ed Dennison Hempstead to be master, and 
the latter superintended the fitting and load- 
ing of the vessel. She was ready for sea on 
the second of January, 1869,' on which day 
the bond was given for $29,305.78 in Amer- 
ican gold coin, which is the currency of those 
islands, with interest and insurance payable 
in fifteen days after the ship's safe arrival 
at New Bedford. It was further conditioned 
that if the sums should not be paid within 
the fifteen days, an additional premium of 
ten per cent should be charged and paid. The 
libel was filed June 26, 1869, after the expi- 
ration of the fifteen days, and the several 
sums demanded, including the additional pre- 
mium, and reckoning gold at 139, amounted 
in currency to a little more than §50,000. 
The owners did not appear, but the claimant, 
who was a mortgagee, required proof to be 
made of all the facts propounded in the libel, 
which required depositions to be taken at 
Honolulu. 

T. D. Eliot and T. M. Stetson, for claim- 
ants. 

1. The bond is void on its face, because it 
contains no sea risk, and does provide for 
insurance at the expense of the ship, for the 
benefit of the lenders. 2. The master, after 
writing to his owners, had no authority to 
borrow money without their express assent 
3. When the original adventure was ended, 
the power of the master to borrow was gone; 
and he should have suffered the ship to be 
sold by the marshal, or, at most, have made 
some arrangement to send her to San Fran- 
cisco for sale, and not to the Atlantic coast 
with a cargo. 4. If he had the power, yet 
his exercise of it was not proper, because 
the voyage was so plainly imprudent and ill- 
advised as to vitiate the bond. 

J. C. Dodge and Marston & Orapo, for libel- 
lants. 
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LOWELL, District Judge. I do not under- 
stand that there is now any dispute concern- 
ing the necessity of the repairs, but only 
about the propriety of giving the bond. It 
is not necessary to decide whether a sea risk 
is essential to the validity of an express hy- 
pothecation bearing marine interest, and 
whether this court would have jurisdiction 
of such a contract It is enough to say that 
the decisions founded on the usury laws may 
require some modification, since those laws 
have been abolished in many maritime- 
states, including both England and Massa- 
chusetts, whose laws are concerned with this 
case; and that the admiralty jurisdiction as 
established in this country, may perhaps ex- 
tend to some such hypothecations, though 
not, it seems, to a mere mortgage. 

In this case there was a marine risk, for 
the payment is to be made in fifteen days 
after the arrival of the vessel at a safe an- 
chorage in New Bedford, or in case of her 
loss, "such an average as shall, by custom, 
become due on the salvage." It would not 
be easy to express a sea risk more plainly. 
The Nelson, 1 Bragg. Adm. 172; Simonds v. 
Hodgson, 6 Bing. 114; same case in error, 
3 Barn. & Adol. 50. The Indomitable, Swab. 
446, was a case of hypothecation resembling 
a mortgage, to secure a bill of exchange, and 
the payment was not at all dependent on 
the voyage, though the contract did look to 
moneys to be earned on a succeeding voy- 
age. The only point of resemblance is, that 
the borrower was to pay for the insurance; 
and on that point the learned judge says: 
"I agree that if there were a maritime risk, 
directly stated, the mere fact that the insur- 
ance was to be made by the lenders, and 
paid for by the borrowers, might not inval- 
idate the bond." Page 452. He then refers 
to The Nelson, 1 Hagg. Adm. 176, as the only 
ease to that point, and as being a very pe- 
culiar one, and says the point was taken in 
argument but not noticed in the judgment 
The case of The Nelson, as reported, does 
not give the point either in argument or judg- 
ment; but as Dr. Lushington was of counsel 
in that case, no doubt he states the fact cor- 
rectly, and the case then becomes a prece- 
dent favorable to the libellants. There are, 
however, other cases in which the fact ap- 
pears, auu in one of which the premium of 
insurance was held not to be a valid item of 
the account, which made up the principal of 
the bottomry bond, but the bond itself was 
upheld. The Boddington's, 2 Hagg. Adm. 
422; The Rhadamanthe, 1 Dod. 201. I do 
not see any legal difference between the bot- 
tomry holder charging a sufficient premium 
to cover the risk, and then insuring his inter- 
est, which is every day's practice, and his 
charging the precise premium which he is 
obliged to pay. This sum, like all the rest, 
is at the risk of the voyage. 

Coming now to the question of the master's 
power, I cannot hold that he must wait for 
express permission to hypothecate. Assum- 
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ing as we are "bound to do on this evidence, 
in the absence of the letters which the own- 
ers might have furnished, that the co'mmuni- 
cations which it is admitted the master made 
to his owners, were full and sufficient, their 
silence and neglect authorized him to take 
such measures as were most expedient, and 
such as a prudent master would take who 
could not communicate with his owners. His 
alternative was to sell or hypothecate; and 
it cannot be maintained that he had a more 
ample implied authority to sell than to hy- 
pothecate. On the contrary, he had less; 
for hypothecation on its face is a sacrifice of 
part, while a sale usually sacrifices the 
whole. 

But it is insisted that when the original 
voyage was gone, the power to hypothecate 
went with it. This is a mistake. The pow- 
ers of the master are to be exercised in all 
cases for the benefit of the owners, and if 
his voyage is ended in a foreign port of ne- 
cessity, his duty is to return the ship to the 
owners by the best means at his command, 
and his powers for that purpose are as am- 
ple, and his duty .as imperative as before. 
The compendious proposition of Judge Story, 
cited in argument, that a master can only 
hypothecate for effectuating the objects of 
the voyage, and for the safety of the ship, 
cannot be construed to exclude a voyage of 
necessity, and the beneficial safety of the 
ship to her owners. To such a case are ful- 
ly applicable the memorable words of that 
other great master of admiralty law: "Ne- 
cessity creates the law, it supersedes rules, 
and whatever is reasonable and just in such 
cases, is likewise legal." The Gratitudine, 
3 O. Rob. Adm. 266. 

The argument that the ship should have 
been sent to San Franciseo, admits the power 
of the master, and only questions the manner 
of its exercise; and' concerning that, it is 
only necessary to say that I have seen no evi- 
dence nor any reason to believe that such a 
voyage was possible excepting in ballast, or, 
if undertaken, would have been more benefi- 
cial to the owners than that to New Bedford. 

And this brings me to the last point taken 
to the general merits of the case, that the 
voyage to New Bedford was so plainly im- 
prudent, that the bond cannot be upheld. 
This point was so strongly insisted on, and 
with such apparent confidence, that I have 
given it very careful examination. The un- 
dertaking is to show by a careful analysis of 
the accounts, that after applying the charter- 
money towards the liquidation of the libel- 
ants' debt, the ship remains somewhat more 
incumbered at New Bedford than she was 
at Honolulu. I do not find this fact to be 
shown. But in truth this is of slight impor- 
tance, because it is clear that the master 
greatly feared a forced sale at Honolulu, and 
believed it would be entirely ruinous, so that 
nothing would be left for the owners, and 
there is no evidence that this belief was un- 
founded. If this be so, the ship cannot be 
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worse off here than there. His intention 
was to send his vessel towards home, within 
reach, so to say, of his owners, and where 
they would have some opportunity to redeem 
her, or at least to see that she was not sac- 
rificed; and the appearance of the claimants 
here convincingly testifies that this object 
has been accomplished. These two consid- 
erations, that to remain was probable ruin, 
and to send the ship so far towards home 
gave the persons interested another chance, 
are amply sufficient to vindicate the conduct 
of Captain Martin, whether it turns out that 
the chance is as valuable as he supposed it 
or not. It is said that there is no evidence 
that New Bedford is a better market for 
ships than Honolulu; but I can take notice 
that it is a larger and richer town, a good 
deal nearer Glasgow and other markets than 
is Honolulu. Considering these circumstan- 
ces, and that the only freight offering was to 
New Bedford, I cannot doubt that the course 
taken by Captain Martin, and followed up 
•by Captain Hempstead, not only appeared 
to be but was that of a prudent and compe- 
tent master, and well calculated to serve the 
interests of his owners. 2 
Bond pronounced for. 

At a later day the libellants moved for 
costs to be taxed against the claimants, on 
their stipulation,' the proceeds of sale of the 
ship being insufficient to pay the bond in full. 

LOWELL, District Judge. I regret that 
so few cases are to be found in the United 
States on the subject of costs in the admiral- 
ty. As a general rule, the prevailing' party 
recovers his costs in admiralty as in other 
courts. But the judge has a discretion to di- 
vide them or refuse them altogether. There 
are many cases in which a libellant who ap- 
peared to have a good cause of action, and 
has been defeated upon a doubtful point of 
law, or even of fact, has had his cause dis- 
missed without costs. There are several 
such in- bottomry suits, where the lender has 
advanced his money in good faith, but the 
master had done wrong in giving the hy- 
pothecation. 

So where the libellant prevails, the most 
usual decree is for his debt or damages and 
costs. If the res is sold, by order of court, 
as in this case, and proves to be insufficient, 
we must look carefully at the position and 
conduct of the parties, and the nature of the 
case. Some causes of action, as those of 
affreightment, collision, wages, &c, arise out 
of contracts or torts in which the owner is 
personally bound by the acts of the master, 
and the insufficiency of the res forms no 
ground for exonerating him, unless by virtue 
of some statute limitation of his liability; 
and even under such statutes he is usually 

2 The judge said that some of the items of 
the account might he invalid, especially the ten 
per cent premium; but these points became un- 
important because the vessel brought a price 
insufficient to pay the undisputed items. 
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held for costs. But in bottomry and salvage 
causes, the property alone is liable, and there 
may be some eases in which one having an 
interest may intervene without subjecting 
himself personally to costs. 

I consider this to be such a case, for these 
reasons: The claimants are the first mort- 
gagees of the ship, and were not in posses- 
sion, and so far as appears, had nothing to 
do with the voyage or the appointment of the 
master, and were not consulted or notified 
before the money was raised by hypotheca- 
tion, or the substituted master was obtained. 
They found their vessel in a foreign port, 
out of the course of her employment, and 
hypothecated to the charterers. Such a state 
of affairs raised questions of law and fact 
which they might reasonably litigate to the 
extent they have done, without personal lia- 
bility for costs. The Kennersley Castle, 3 
Hagg. Adm. 9. 

The decree will be for costs, but not against 
the claimants and their stipulators person- 
ally. 



ROBERT L. STEVES, The (ABBEY v.). 
See Case I\o. 8. 



Case No. 11,893. 

The ROBERT MORRIS. 

[5 Adm. Rec. 96.] 

District Court, S. D. Florida. Aug., 1853. 

Salvage Compensation. 
[Where a brig laden with sugar, grounded 
upon the Pelican Shoals and became a total 
wreck, but a small part of her cargo and some 
materials were saved by several vessels, the pro- 
ceeds amounting in all to about $7,500, held that 
one-half thereof should he allowed to the sal- 
vors, after first deducting expenses and duties.] 

[This was a libel for salvage by Pourtland 
Williams and others against the cargo and 
materials of the bark Robert Morris.] 

S. R. Mallory, for libelants. 
Wm. R. Hackley, for respondent. 

MARVIN, District Judge. This bark, bound 
from Cienfuegos, in Cuba, to Philadelphia, 
laden with sugar, on the night of the 20th 
July last, ran ashore on the Pelican Shoals. 
She was boarded the next morning by the 
masters of the Dart, the Champion, the La- 
fayette, the George L. Bowne, and the "Vin- 
yard. They found the master and crew, ex- 
cept two men, sick, the bark badly ashore 
on a rocky bottom, and leaking, but not bad- 
ly. At the master's request the libelants 
sent the captain and crew, except the second 
mate, to Key West, where they could be 
made more comfortable, and immediately 
commenced to lighten and discharge the 
bark. They also carried out and hove upon 
a heavy anchor. During the day and part 
of the night they lightened the bark of about 
74 hogsheads and some eighty boxes and 
tierces of sugar, when the bark bilged, filled 



with water, and became a total loss. The 
libelants saved the bark's materials and a 
small part of the cargo,— in all $7,464.49, in- 
cluding $1,612 duties. 

According to my judgment an equal divi- 
sion of the property saved, as near as may be, 
between the salvors and owners will be rea- 
sonable. It is therefore ordered, adjudged, 
and decreed that the salvors have and re- 
cover, in full compensation for their services, 
the one-half of the proceeds of the property 
saved by them, after first deducting the costs 
and expenses of this suit, the duties, the 
wharfage, storage, bills for labor, notary pub- 
lic bills, commissions, and all other charges 
upon the property, except proctors' fees, and 
that the residue of said proceeds be paid to 
the master of said bark for and on account 
of whom it may concern; that it be referred 
to Mr. Baldwin, as commissioner, to take the 
bills and accounts for expenses, duties, etc., 
and adjust and apportion them between the 
different salvors according to their several 
interests, and ascertain the salvage accruing 
to each interest, under this decree, and that he 
make a division of the salvage, when ascer- 
tained, into shares according to the inter- 
ests and rights of the several salvors; that 
the clerk pay the salvage, duties, and bills for 
wharfage, etc., when ascertained; and that 
all other questions be reserved. 



ROBERT MORRIS, The. See Case No. 8,896. 

ROBERT MORRIS. The, (McLELLAND v.). 
See Case No. 8,896. 



Case 3STo. 11,894. 

The ROBERT NOBLE. 

[1 Lowell, 57.] i 

District Court, D. Massachusetts. April, 1866. 

Seamen — Wages — Contract — Volunteeued 
Sekvices. 

A., a shipmaster, discovered a deposit of guano 
on an unclaimed island, and agreed with B. that 
the latter should charter a vessel, and assume 
the risk and expense of a voyage to test the 
value of the discovery; and that A. should com- 
mand the vessel and conduct the adventure, and 
the two should share the profits in a certain pro- 
portion. B. chartered a schooner, and agreed to 
furnish a master, and the owners supplied the 
mate and three seamen. Several other persons 
were sent out in the vessel by B., and those of 
them who were seamen signed the articles, but 
only at nominal wages. C, the son of A., went 
out in the vessel, and upon her return, after the 
entire failure of the adventure, libelled the ves- 
sel for wages as an able seaman. It was proved 
that C. was represented by his father, upon the 
inquiry of the charterer, before the vessel sailed, 
to be a passenger; that he acted as such dur- 
ing the passage out; and that on the return 
trip he did all the duty of an able seaman. His 
name was signed to the ship's copy of the ai ti- 
des, as an able seaman; but when and by whom 
the name was written, excepting that it was 
after the copy had been put on board the vessel, 
did not appear. It was shown that G. knew of 



i [Reported by Hon. John Lowell, LL. D., Dis- 
trict Judge, and here reprinted by permission.] 
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the contract between A. and B-, and of the char- 
ter-narty. Held, that O. could not recover 
wages, because he had not proved the contract 
as alleged, and because his services must be 
taken to have been volunteered, with knowl- 
edge that the vessel was fully manned; and un- 
der such circumstances, would not be presumed 
to be worth more than the cost of his mainte- 
nance. 

Libel of Francis F. Gregory, for wages for 
five months' service as able seaman, at twen- 
ty-five dollars a month. The schooner was 
hired by Mr. Nash, of Boston, for a voyage 
to the island of Trinidad, in the South Atlan- 
tic Ocean and back to Boston, at an agreed 
rate per month; the charterer to furnish the 
master, and the owners a mate and three sea- 
men. Captain Gregory, the libellant's father, 
had discovered what he thought was a valu- 
able deposit of -guano, on the island of Trini- 
dad, a fact which lie reported to Mr. Nash; 
and it was agreed that Nash should charter 
the schooner, and assume all the risk and ex- 
pense of a voyage, to test the value of the 
discovery, and Captain Gregory should con- 
tribute his knowledge— and his rights as find- 
er as well as his time and skill in navigating 
the vessel,— and the two should share the net 
profits, in the proportion of two-thirds to Nash 
and one-third to Gregory.- The charterer en- 
gaged several men, upon the recommendation 
of the master. Some were seamen, or had a 
knowledge of seamanship, and these signed 
the articles, but only at nominal wages, per- 
haps to signify that they were to do ship's 
duty if required. Their contracts were not 
wholly maritime, and it would seem they nei- 
ther had nor expected to have any lien on the 
vessel for their wages. The chief motive for 
engaging all these men was for work at the 
island; and those who were not seamen were 
not expected to do any thing on board the ves- 
sel. The libellant had been an ensign in the 
navy; and his father testified that he should 
have taken him as mate, if his discharge from 
service had arrived in time. He came to Bos- 
ton on the day the vessel sailed, and went in 
her. Mr. Nash swore that he asked Captain 
Gregory at the time, what his son was doing 
on board, and received for answer, that he 
was a companion for him, &c, and that he 
should make no charge for his services. The 
master did not remember any such conversa- 
tion; but the judge thought the charterer 
more likely to be right, because his attention 
was attracted by seeing a person on board 
whom he was surprised to see, and was likely 
to remember the explanation given' him. -The 
libellant, though counted perhaps in the sec- 
ond mate's watch, did not do regular ship's 
duty on the passage -out; did not take his 
turn at the wheel, nor stand his watches, but 
acted more like a passenger than a seaman, 
though he made himself useful by taking the 
sun, which is no part of a seaman's duty, and 
sometimes in other ways when there was oc- 
casion. On the ship's copy of the articles the 
name of the libellant appeared as seaman, 
with wages at twenty-five dollars a month. 
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The clerk who made the copy swore that this 
name was not on the paper when he made it 
out and gave it to the master, as the vessel 
was about to sail, and was not in his hand- 
writing. Who made the signature of the li- 
bellant to this paper did not very clearly ap- 
pear, nor when and where it was made. The 
libellant authorized his father to sign the ar- 
ticles for him, and he thought this was his 
father's signature; but the father did not ap- 
pear at all certain of it, and thought he might 
have asked somebody to sign for him. There 
was no evidence of any vacancy to be filled 
by the libellant, but the contrary; this was 
the only person who was not engaged with the 
full knowledge and consent, either of Mr. 
Nash or the owners; and the only one whose 
signature was affixed after the paper left the 
counting-room of the owners; and the libel- 
lant was the only seaman engaged for the 
charterer, whose wages were put down in the 
paper at more than a nominal rate. 

C. G. Thomas, for libellant. 
J. Cutler, for claimants. 

LOWELL, District Judge.' The circum- 
stances make out a strong case of conceal- 
ment and underhand dealing, on the part of 
the master, and show that he never did make 
any bargain to fill a vacancy as the libellant 
expected and authorized him to do; and nei- 
ther the articles themselves nor the oral evi- 
dence, show any such contract as is set up in 
the libel. The only doubt is concerning the 
extent of the libellant's knowledge of the 
facts; but whatever that may have been, his 
conduct shows that he either had not made 
such a contract, or that it was abandoned, for 
he did not do ship's duty on the outward voy- 
age. There is some evidence that if the voy- 
age had proved successful, instead of the dis- 
astrous failure which it was, the master and 
several of the men, with the second mate, 
would have stayed at the island, while the 
vessel made another trip. In this event, the 
master says he should have sent home the 
schooner in charge of the libellant, who is a 
good navigator. This statement, with the 
other circumstances, inclines me to believe 
that the libellant went out partly for the 
pleasure of the voyage, and partly with the 
hope of remunerative employment after the 
arrival of the vessel at the island. He has 
not proved the contract, and must recover, if 
at all, upon a quantum meruit. He certainly 
did full duty for about three months, with the 
master's consent, and this would, in most 
cases, be enough to make out his right to 
wages. But this case is by no means the 
usual one of the shipment of a seaman. The 
libellant knew the character of the adventure, 
and the general nature, at least, of the con- 
tract between his father and Mr. Nash; he 
knew that the vessel was fully manned with- 
out him, and that his employment, at wages, 
after the project was found to be a failure, 
would work a fraud either on the owners or 



ROBERTS (Case No. 11,896) 



[20 Fed. Cas. page 878] 



charterer. No doubt the master has full pow- 
er to bind the ship to all such mariners as 
he may choose to employ, but no case has 
decided that such an engagement would bold 
good where the seaman, a man of intelligence 
and education, was fully informed that the 
master would be guilty of a breach of duty in 
employing him. In this state of facts, I can- 
not hold that the ship is bound to pay for 
more than the actual benefit received; nor 
that the benefit exceeded the cost of the libel- 
ant's maintenance. If the libellant did any 
work on shore, he must look to Mr. Nash, per- 
sonally, for payment Libel dismissed. 



Case No. 11,895. 

The ROBERT RITSON. 

[Cited in a note to The Becherdass Ambai- 
dass, Case No. 1,203. Nowhere reported; opin- 
ion not now accessible.] 



Case Wo. 11,896. 

In re ROBERTS et al. 

[8 Biss. 426.] i 

Circuit Court, N. D. Illinois. Feb., 1879. 

Bankruptcy — Time of Filing — File Marks — 
Execution Lien. 

A petition in bankruptcy was marked as filed 
at "12 o'clock." An execution against the bank- 
rupts' property was also marked as filed with 
the sheriff at "12 o'clock," the same date: Held, 
that the file-marks were not conclusive, and 
that it was competent to establish the priority of 
the execution lien by showing by parol testi- 
mony, that in fact the petition was not filed un- 
til 1 o'clock. 

[In review of the action of the district 
court of the United States for the Northern 
district of Illinois.] 

In bankruptcy. 

Dent & Black, for claimants, cited Hale's 
Appeal, 44 Pa. St. 438; Herm. Ex'ns, 399; 
Baker v. Davis, 22 N. H. 27; Owens v. Ran- 
stead, 22 111. 161; Metzler v. Kilgore, 3 Pen. 
& W. 247; Johnson v. Smith, 2 Burrows, 
960; Michaels v. Shaw, 12 Wend. 587; Bump, 
Bankr. (9th Ed.) 373; Wells v. Bracket*, 30 
Me. 61; Garlick v. Sangster, 9 Bing. 46, and 
others. 

Frederick TJlIman, for assignee. 

DRTJMMOND, Circuit Judge. Alonzo Rob- 
erts, Porter D. Roberts, and Alphonso C. 
Day, in 1878, were engaged in business in 
Chicago, as copartners, and while so engaged 
they became indebted to Washington P. 
Cook for money borrowed of him from time 
to time, and for which notes were given, ac- 
companied by warrants of attorney to con- 
fess judgment. There seems to be no ques- 
tion made of the good faith of the indebted- 
ness of the firm to Cook, and the contro- 

i [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



versy grows out of the manner in which, 
and the time when, judgment was obtained 
and execution issued on the debt due to 
Cook, and on the manner and time when 
a petition in bankruptcy was filed by Rob- 
erts & Co. The bankrupts not having per- 
formed the promises which they made to 
Cook for the payment of his claims, he, on 
the 7th day of May, 1878, caused to be enter- 
ed up in the superior court in Chicago, a 
judgment for the amount of his claim, be- 
ing $6,420.24. Execution was issued immedi- 
ately, and placed in the hands of the sheriff 
at or before 12 o'clock of that day, and so 
became, under the law of this state a lien 
upon the personal property of the bankrupts. 
Roberts & Co. on the 6th day of May ap- 
plied to Mr. Bisbee to draw up a petition 
for them in bankruptcy. He drew it up at 
his house on the evening of that day, and 
about 11 o'clock went into the clerk's office 
of the district court of the United States for 
this district and deposited with the bankrupt 
clerk the necessary deposit fee, and the clerk, 
or rather one of the members of the firm 
of Roberts & Co., made a memorandum of 
the case. Mr. Bisbee then took the papers 
and went to the register's office, and the 
papers were signed and sworn to by the 
bankrupts, but Mr. Hibbard, the register, did 
not add his jurat. Mr. Bisbee being called 
out to attend to some case in court, did not 
return to the register's office where the pa- 
pers were left, until after 1 o'clock, when 
he went to the office of the register, and 
found that the jurat had been added by Mr. 
Hibbard. He took the papers, handed them 
to the bankrupt clerk, and they were mark- 
ed filed as of the date, "12 o'clock, May 
7th," which was also the file-mark made by 
the execution clerk on the execution issued 
from the superior court. It thus appeared 
that the petition in bankruptcy was marked 
filed precisely at the same -hour that the 
execution was marked as having come into 
the hands of the sheriff. There can be, I 
think, no doubt, however, from the evidence, 
that the execution was really placed in the 
hands of the execution clerk before 12 
o'clock, and it is equally dear from the evi- 
dence, that the petition in bankruptcy was 
not actually filed in the clerk's office until 
after 1 o'clock. 

The district court held that the file-marks 
on the execution, and on the petition in 
bankruptcy, were conclusive and estopped 
all parties, and therefore, that the extrinsic- 
facts could not be shown, and accordingly 
held that Mr. Cook had established no pri- 
ority of right over the general creditors of 
the bankrupt. As there is no question made 
of the good faith of Mr. Cook, or of the man- 
ner in which he obtained his judgment and 
execution, the only point is whether the 
decision of the district court was right in 
holding that these file-marks were conclu- 
sive. I think that in this respect the dis- 
trict court erred, and that it was competent 
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for the -parties to show what the fact was 
as to the time when the petition in bank- 
ruptcy was actually filed. That is a mere di- 
rection given by the law to the clerk, and 
with which Mr. Cook, the creditor who claims 
priority here,, had nothing to do, and it 
would be a hard rule, if a mistake were 
made by the clerk as to ttie time of filing 
the petition, that he should be bound by it. 
I think the authorities cited by counsel are 
clear, that the file-mark is not absolutely 
conclusive either in the one case or in the 
other, and would not be unless expressly so 
made by statute. 

Mr. Cook made an application to the dis- 
trict court claiming a priority of payment 
over the other creditors of the bankrupt 
firm, which application was denied by that 
court, and in consequence of which he filed 
a petition in review to this couit, and the 
order of the district court will therefore be 
reversed, and that court directed to give 
priority to the claim of Mr. Cook. 



ROBERTS (BANK OF UNITED STATES 
v.). See Case No. 934. 

ROBERTS v. BLAKE. See Case No. 11,897. 

ROBERTS (BOYER v.). See Case No. 1,754. 



Case No. 11,897. 

ROBERTS v. BUCK. 

[Holmes, 224; 6 Fish. Pat. Cas. 325; 3 O. Q. 
268.] i 

Circuit Court, D. Massachusetts. March 11, 
1873. 

Patents— Want op NovEi/rr— Notice in Answer 
— Effect op Amendment — Refkigebatoks. 

1. In a suit in equity to restrain infringement 
of letters-patent, evidence to show want of nov- 
elty in the patented invention, which is not ad- 
missible for want of proper notice of such de- 
fence in the answer, is not made admissible by 
a subsequent amendment of the answer setting 
up the defence in due form. 

[Cited in Roemer v. Simon, Case No. 11.997; 
La Baw v. Hawkins, Id. 7,960. Distin- 
guished in Allis v. Buckstaff, 13 Fed. 884.] 

2. The patent originally granted D. W. C. 
Sanford Nov. 13, 1855, reissued April 21, 1869, 
for an improvement in refrigerators, held in- 
valid for want of novelty in the invention de- 
scribed and claimed. 

[Final hearing on pleadings and proofs. 
Suit brought [by George O. Roberts against 
Joseph Buck, Jr.] on letters patent [No. 13,- 
802] for "improvement in refrigerators," 
granted D. ~W. C. Sanford, November 13, 
1855; reissued April 21, 1857 ,[No. 455], ex- 
tended for seven years, and assigned to com- 
plainant This is the same patent involved 
in the suit of Roberts v. Ryer [Case No. 
11,913], and a full description of the patent 

i [Reported by Jabez S. Holmes, Esq., and by 
Samuel S. Fisher, Esq., and here compiled and 
reprinted by permission. The syllabus and opin- 
ion are from Holmes, 224, and the statement is 
from 6 Fish. Pat Cas. 325.] 



will be found in the statement of that case. 
The issues in both cases are substantially 
the same, except a question of practice aris- 
ing "in this case, which is fully set forth in 
the opinion of the court.] 2 

T. A. Jenckes and Morse, Stom & Green- 
ough, for complainant 
Brown & Holmes, for defendant 

SHEPLEY, Circuit Judge. This is a bill 
in equity to recover profits and damages for 
alleged infringement of letters-patent grant- 
ed to D. W. C. Sanford, Nov. 13, 1855, reis- 
sued Apra 21, 1857, and extended Oct 21, 
1869, for an improvement in refrigerators, 
the interest in the letters-patent being now 
owned by the complainant 

The principal question in the case is as to 
the novelty of Sanford's invention. A pre- 
liminary question arises, and must first be 
determined, on the motion to amend the an- 
swer. Evidence had been taken in the case, 
of the caveat of A. S. Lyman in 1852, of the 
grant of a patent to him in 1856, and as to 
the use of the Lyman patent before the date 
of the invention by Sanford. The answer 
was defective in not naming the caveat, or 
the grant of letters-patent to Lyman, or in 
stating, as required by the act of 1870, § 61 
[16 Stat. 208], by whom the alleged inven- 
tion of Lyman had been used. A motion 
was made to amend the answer to let in this 
evidence. The court ruled, correctly, that 
such amendment would not make that testi- 
mony admissible which was taken under ob- 
jection before the answer was amended. 
"When the evidence was taken which was in- 
admissible under the answer as it originally 
stood, the adverse party had a right to rely 
upon his objection, and elect not to cross- 
examine or offer rebutting proofs. Parties 
agree, however, in this case, if the court de- 
cides to grant the amendment, that the tes- 
timony taken before the allowance of the 
amendment may be considered as in the case 
to the same extent as if taken under the 
amended answer. Considering that the omis- 
sion in the answer was evidently by inad- 
vertence of the counsel in New York, and 
that the complainant is not taken by surprise, 
under all the circumstances of the case the 
amendment is allowed upon terms; but as 
it was offered at so late a stage of the pro- 
ceodings in the cause, the defendant is not 
in any ease to recover costs up to the time 
of the hearing of the case. 

The claims in the Sanford patent have been 
fully and clearly construed by the court in 
the case of Roberts v. Harnden [Case No. 
11,903]. Upon a careful examination of the 
evidence in this case, I am of opinion that 
the conclusion of Judge Blatchford in the 
ease of Roberts v. Dodge [Id. 11,900], in the 
Second circuit and Southern district of New 
York, is correct, that the inventions of San- 
ford and the claims of his patent are fully 

2 [From 6 Fish. Pat Cas. 325.] 
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anticipated on the point of novelty by the 
refrigerators constructed under Lyman's di- 
rection at the Novelty "Works in New York, 
in 1834. These refrigerators, including also 
Exhibit Hadden No. 1, contain the combina- 
tion of elements named *ti Stanford's first 
claim. There are some slight structural dif- 
ferences. The elements of the combination 
are somewhat modified in their form, but the 
combination of the same elements produces 
in substance all the results, and the same 
results, claimed by Sanford. 
Bill dismissed, with costs. 

[For other cases involving this patent, see 
Roberts v. Harnden, Case No. 11,903; Same v. 
Ryer, Id. 11,913, 91 U. S. 150; Same v. Buck, 
Case No. 11,897.] 



ROBERTS (COOPER v.). See Case No. 3,- 
201. 



Case Wo. 11,898. 

ROBERTS v. DALLAS. 

[Bee, 239.] i 

District Court, D. South Carolina. March 20, 
" 1S07. 

Seamen — Suit for Assault and False Impris- 
onment — Previous Misconduct— Discharge. 

The voyage being ended, the captain might 

have discharged the offending seaman, the actor. 

But, having again taken him on board, was not 

justified in assaulting and imprisoning him, 

without any new crime. 

[Cited in Fuller v. Colby, Case No. 5,149; 

New Jersey Steam-Nav. Co. v. Merchants' 

Bank, 6 How. (47 U. S.) 430, 432.] 

BEE, District Judge. It appeared in this, 
case that the actor Roberts shipped on board 
the Norfolk on a voyage from Charleston to 
the coast of Africa; but the articles go no 
further. The court, therefore, in a late suit 
for wages, decreed that the voyage had end- 
ed on the 21st October, when the vessel ar- 
rived on the coast. At this period, in conse- 
quence of some highly improper behaviour of 
Roberts, the captain was compelled to apply 
to the only tribunal that existed there, for 
assistance, which was granted. From that 
time, Roberts did no further duty on board, 
and his wages were discontinued. This the 
court sanctioned, because the articles were at 
an end, the actor refused to work, and went 
so far as to resist the captain and seize his 
person. Such conduct amounted to a for- 
feiture of every claim as regarded the vessel, 
even for a passage back; he might have been 
turned ashore, and would have heen without 
redress. As this was not done, it will be 
necessary to state circumstances as they took 
place. Upon the captain's application for 
assistance, a corporal and four men were 
sent to him. Roberts refused to give him- 
self up, and went down the scuttle. The 
captain ordered the soldiers to fire on him, 
but they, very properly, declined. He next 

i [Reported by Hon. Thomas Bee, District 
Judge.] 



desired them to knock him down; but this^ 
too, they refused to do; on which he him- 
self advanced against Roberts, and struck 
him with a drawn sword on the left breast. 
Roberts exclaimed: "You have done for me."" 
The captain then dragged him out, and car- 
ried him to the cabin, where he dressed his 
wound and gave him a dram; after which 
he sent him ashore under the guard of the 
soldiers. Roberts was subsequently tried by 
a court martial, and sentenced to receive a 
hundred lashes for mutiny on board this 
vessel; but the punishment was withheld at 
the captain's request, who brought him again 
on board the vessel, put him in irons, and 
kept him for some time on prisoner's allow- 
ance: on the arrival of the vessel in this 
port, he was suffered to come on shore. The 
suit is brought for an assault and false im- 
prisonment The facts are admitted; but the 
captain pleads that he was knocked down by 
Roberts, that his crew were mutinous, and 
that the wound he inflicted upon the actor 
was accidental, and without intention. It 
was, at any rate, unjustifiable at the time it 
was given, for he was then assisted by a 
strong guard, and Roberts was endeavouring 
to get out of his way. This rash step would 
have had a very different complexion, if it 
had been taken at the moment the captain 
was knocked down. The wound, however, 
though it might have been fatal, seems to 
have been attended with no great danger. 
The subsequent confinement of this man in 
irons was also unjustifiable; the contract was 
at an end, and the man's behaviour so im- 
proper as to discharge the captain from any 
sort of obligation to bring him back. If, 
therefore, he voluntarily received him on 
board, he had no right or authority to con- 
fine him, unless fresh signs of mutiny or mis- 
behaviour had appeared; but this is not pre- 
tended. The assault and imprisonment are, 
of course, fully proved, and damages must be 
awarded. I am of opinion, however, that this 
misconduct of the captain is considerably 
mitigated by the former conduct of Roberts, 
and by the remission of a hundred lashes 
awarded by the court martial, which was 
obtained by the captain's intreaty. I de- 
cree, therefore, that the latter pay to the 
actor the sum of fifty dollars, with the costs 
of suit. 



Case No. 11,899. 

ROBERTS v. DICKEY. 

[4 Fish. Pat. Cas. 532; 1 O. G-. 4; 4 Brewst. 

260; 3 Pittsb. Rep. 352; 19 Pittsb. Leg. 

J. 137; Merw. Pat. Inv. 32S.] * 

Circuit Court, W. D. Pennsylvania. May, 1871. 

Patents — Novel Process — Claim — How Con- 
strued — Discovert of Natural Law — Water 

Tamping in Oil Wells. 
1. It is not to be doubted that a novel process 

or mode of operation, that amounts to a sue- 

i [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission. Merw. Pat. Inv. 
328, contains only a partial report.] 
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cessful application of known things to a prac- 
tical use, is patentable as an art. 
[Cited in Gary v. Lovell Manufg Co., 31 Fed. 
346.] 

2. There are many cases in which the mate- 
riality of an invention, whether it be a machine 
or a process, can be judged of only by its effect 
on the result, and this effect is tested by the 
actual improvement in the process of producing 
an article, or in the article itself introduced by 
the alleged invention. 

3. The patentee claimed "the above-described 
method of increasing the productiveness of oil 
wells, by causing an explosion of gunpowder, or 
its equivalent, substantially as above described." 
Held, that this was not a claim for any, or all 
modes of increasing the capacity of oil wells, 
nor for any, or all modes of causing explosions 
in such wells. 

4. When a claim immediately follows a de- 
scription of an invention, it may be construed in 
connection with the* explanations contained in 
the specification, and when it contains words re- 
ferring to the specification, it can not properly, 
be construed in any other way. 

[Cited in Cary v. Lovell Manuf g Co., 31 Fed. 
346.] 

5. The invention claimed by Roberts is not the 
employment of explosive materials as a mechani- 
cal force, nor is it inclosing such materials in 
flasks of specified forms, or any particular mode 
of merely producing an explosion. Nor is it 
simply causing an explosion in a well, or under 
water. Nor is it a result-obtaining oil. It is 
doing these things under peculiar and novel ar- 
rangements. It is a process, of which some or 
all of these things are a part, instruments, or 
agencies in the process. 

[Cited in Andrews v. Carman, Case No. 371; 
Clark v. Kennedy Manufg Co., Id. 2.826. 
Approved in Roberts v. Schreiber, 2 Fed. 
859.] 

6. The discovery of a law of nature, or a geo- 
logical truth, as that the seams or rifts in oil- 
bearing rock, would, if opened by a blast, yield 
oil, is not patentable. 

7. The patent must be for new and useful 
means of turning the geological truth to practi- 
cal account. 

8. The sufficiency of water tamping alone, for 
deep underground blasting, in vertical bores of 
small diameter, was the discovery <of Roberts, 
and its application is an essential element in his 
process. 

[Cited in Roberts v. Roter, Case No. 11,912.] 

9. However suggestive unsuccessful experi- 
ments may have been, they can not be made 
available to defeat a patent granted to an in- 
ventor, who, subsequently to the failure of oth- 
ers, reduced his idea to practice, and revealed 
to the public a useful process, which the crude 
and fruitless experiments of others had not 
made known. 

10. A patent is rendered invalid by a prior 
published description only where that description 
was sufficient to give to the public a practical 
knowledge of the invention claimed. 

11. Letters patent for "improvement in meth- 
od of increasing capacity of oil wells," granted 
to l'j. a. l,. liooerts, November 20, 1866, exam- 
ined and sustained. 

[Approved in Roberts v. Schreiber, 2 Fed. 
859.] 

This was a bill in equity, filed to restrain 
the defendant [James Dickey] from infrin- 
ging letters patent [No. 59,936] for "improve- 
ment in method of increasing capacity of oil 
wells," granted to Edward A. L. Roberts, No- 
vember 20, 1866, for seventeen years from 
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May 20, I860 [reissued January 26, 1875, No. 
6,258]. 
The specification, in full, was as follows: 
"Be it known that I, Edward A. L. Roberts, 
of the city, county, and state of New York, 
have invented 'a new and useful method of 
increasing the capacity of oil wells, and of 
restoring oil wells that have become clogged, 
to productiveness; and I hereby declare that 
the following is a full and correct description 
thereof, reference being had to the accom- 
panying drawings, and the letters of refer- 
ence marked thereon, making a part of this 
specification, a portion of which represents 
the apparatus used by me in working out my 
invention. The petroleum or oil taken from 
the oil wells is, before it is removed, contain- 
ed in seams, usually in the second or third 
strata of sandstone or other rock abounding 
in the oil regions, which are represented in 
figure 1 of the accompanying drawings. 

"Figure 1 represents a sectional view of the 
'different strata of rock usually found in oil- 
producing regions, and the seams or crevices 
containing the oil are represented by the ir- 
regular lines traversing the second and third 
strata of sandstone rock there shown. N 
and N' represent wells sunk into the rocks. 
In order to take the oil from the seams or 
creviees in the rock, wells must be sunk 
which shall tap or intersect the seams, or 
some of them, containing the oil. The wells 
are frequently sunk to a depth of from eight 
to nine hundred feet below the surface of tne 
earth, and usually from three to sis inches 
in diameter, and it frequently happens a well 
will be sunk for a great distance' into or 
through the rock containing the oil without 
tapping or passing through any of the seams 
in which it is contained, as shown by the 
course of the well n, in figure 1. When this 
happens to be the case, the well is sometimes 
made available by increasing its diameter 
until it strikes some of the seams; this is 
done by boring from the top all the way 
down into the stratum of rock containing the 
oil, and is attended with nearly as much labor 
and expense as boring the well in the first 
instance. It also frequently happens that the. 
seam intersected by the well is very smail^ 
or that the aperture into the well from the 
seam is very small, in either of which cases 
it is very liable to become clogged or stopped 
up, during the working of the well, by sub- 
stances contained therein, which prevent the' 
oil from flowing or being sucked into the 
well. These stoppages are removed some- 
times by enlarging the diameter of the well, 
as before stated, and sometimes, when the 
difficulty is slight, by forcing air down to 
or near the bottom of the well, and allowing 
it suddenly to escape. It is desirable, In or- 
der to increase the productiveness of wells, 
as well as to prevent stoppages from obstruc- 
tions, to have the well tap or connect with 
as many of the seams or crevices or the rocis 
containing the oil as possible. The capacity 
of wells, as at present constructed, to tap or 
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intersect seams is limited to the circumfer- 
ence of the well. In my improved method 
of increasing the capacity of wells, I fracture 
the rock containing the oil to some distance 
around the wells, thus creating artificial 
seams, and enabling me to connect the well 
thereby with seams containing the oil that 
would not have been otherwise reached by 
the well, and also to enlarge the aperture into 
any seam that might have b'een tapped by 
the well, aud this I accomplish in this way: 
When the well is bored in the usual manner 
to a sufficient depth, I sink a flask containing 
gunpowder, or other powerful explosive ma- 
terial or gas, down the well until it reaches 
the bottom of the well, or that portion of it 
which passes through the oil-bearing rock. 
When the flask has reached this position, if 
the well above should not be filled with wa- 
ter when the flask is let down (which will al- 
most always be the case unless it has been 
pumped out), it is then to be filled up before 
the contents of the flask are ignited; the 
column of water then above the flask will be 
of so great gravity as to confine the effect of 
the explosion to the rock in the immediate 
vicinity of the flask, without materially af- 
fecting the strata of rock above, and I make 
use of it for that pxu-pose. I then ignite the 
contents of the flask by means of fulminat- 
ing powder, electricity, or other means used 
to explode shells, torpedoes, or cartridges 
under water, and the explosion, which there- 
upon tabes place fractures the oil-bearing 
rock, opens the seams therein, and connects 
them with the wells; and when the seams 
leading into a well have become stopped by 
substances getting into the seams and closing 
it so as to prevent the oil from flowing or be- 
ing sucked into the well, as before described, 
such stoppages may be removed more read- 
ily by the aid of an explosion produced in the 
vicinity of the stoppage than can be done by 
any means now in use. In order more fully to 
explain my method of working, I will de- 
scribe the apparatus I use. 

"Figure 2 represents a sectional view of 
the hollow flask, made of iron, or glass, or 
other material, and filled with powder or 
other explosive materials, with the cover and 
means of letting the same down into the 
well, and exploding the contents. Letter a 
is the body of the flask containing the powder 
or explosive materials, b is a cover screwed 
down on the top of the flask, water-tight, 
and covers the hole through which the pow- 
der is introduced. 11' are two small lugs 
placed at or near the top of the flask, and 
on opposite sides of the cover, into which 
cords are fastened to assist in letting the 
flask down -into the well, and in removing 
it, if for any reason the contents should not 
explode, c is a stuffing-box, or gland, 
through which the wire, d, passes, which 
. connects at one end with a small quantity 
of fulminating powder upon the disks e and 
e', on that end of the wire in the interior of 
the flask, and at the other end with a cord 



extending out of the top of the well, and 
sufficiently strong to enable the operator to 
pull the wire d, through the stuffing-box c, 
with sufficient force to ignite the fulminating 
powder on the disks e e', on the end of the 
wire d, which will readily ignite the powder 
in the flask a. If electricity is used to ignite 
the contents of the flask, the wires can pass 
through the stuffing-box c, in the same man- 
ner as the wire d, or the contents of the 
flask may be ignited by means of the ar- 
rangement shown at v figure 3,. in which a rep- 
resents the flask; g and g' are percussion 
caps fitting upon the top of the hollow nip- 
ples, b and b', on the top of the flask, con- 
necting with the powder on the inside, and 
placed near together or on opposite sides and 
equidistant from the wire i, which is con- 
nected with the top of the flask in any man- 
ner convenient, and is used to assist in let- 
ting the flask down into, or in raising it out 
of the well, and also to guide the weight w 
in its descent to the caps on the nipples, 
w is an oblong weight, made of any metal 
of sufficient gravity to fall rapidly through 
the water, and heavy enough to explode the 
caps by the momentum given by falling 
down the well to the nipples, and of a little 
greater diameter at the bottom than the space 
between the tops of the two nipples; and 
with a hole running longitudinally through the 
center large enough to allow wire i to pass 
easily through it where the flask is in posi- 
tion. The contents may be exploded by al- 
lowing the weight to slide down the wire to 
the caps, which will be exploded by the con- 
cussion, and the contents of the flask there- 
by ignited. After the caps are put on the 
nipples they should be varnished, or other 
similar substance applied to them, to make 
the connection between them impervious to 
water. In figure 3 the flask has no cover, 
but the powder is introduced through a hole 
in the bottom, which is stopped by the screw- 
plug p, which is made to fit water-tight I 
prefer to have the flask made of cast-iron, 
or glass. It should be sufficiently strong to 
resist the pressure of the column of water 
which will be above it when sunk to the re- 
quired depth, and made impervious, to mois- 
ture. It should be a little less in diameter 
than the diameter of the bore of the well, in 
order to slide easily down the bore of the 
well through the water. The length of the 
flask will depend upon the amount of force 
which may be required for the explosion, 
care being taken not to have it so great as 
to shatter or displace the sides of the well 
above the rock which it is desired to have 
opened by the explosion, to guard against 
which, the flask should be somewhat shorter 
than the distance which the well extends 
into the oil-bearing rock. Instead of the par- 
ticular means above described by me for ig- 
niting the contents of the flask, any means 
used to explode shells, torpedoes, or car- 
tridges, under water, may be employed for 
that purpose. 
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[Drawings of patent No. 59,935, granted November 20, 1866, toE. A. L. Roberts; published from the 

records of the United States patent office.] 





"What I claim as my invention, and. de- 
sire to secure by letters patent, is: The 
above-described method of increasing the 
productiveness of oil wells by causing an ex- 
plosion of gunpowder, or its equivalent, sub- 
stantially as above described. 

"E. A. L. Roberts." 

J. K. Kerr, H. B. Swope, Bakewell & 
■Christy, and Geo. Harding, for complainant. 

Geo. Shiras, Jr., and Keller & Blake, for 
■defendant 

Before STRONG, Circuit Justice, and Mc- 
KENNAN, Circuit Judge. 

STRONG, Circuit Justice. This case is a 
bill in equity, for an account, and for an in- 
junction against further infringement of a 
patent, dated November 20, 1866, granted by 
the United States to the complainant for "a 
new and useful method of increasing the 
•capacity of oil wells, and of restoring oil 
wells, that have become clogged, to pro- 
ductiveness." The defense is rested, not so 
much upon a denial that the patent has 
been infringed by the defendant, as upon 
the assertion that the invention described 
is not a proper subject for a patent, or that 
(if it is) the patent is invalid for want of 
novelty in the invention. 

Such being the nature of the defense, a 
■clear apprehension of what was precisely the 
thing patented is indispensable to a correct 
understanding of the merits of the contro- 
versy between the parties. The theory of 



the patentee is, that petroleum, or oil taken 
from oil wells, is, before it is removed, con- 
tained in seams or crevices, usually in the 
second or third strata of sandstone, or other 
rock abounding in the oil regions. These 
seams, or crevices, being of different dimen- 
sions, and irregularly located, there is dan- 
ger that a well, sunk through the oil-bear- 
ing rock, may not touch any of them, and 
thus that it may obtain no oil, though it may 
pass veiy near the crevices. Or it may, in 
its passage downward, touch only small 
seams, or make small apertures into neigh- 
boring crevices containing oil, in either of 
which cases the seams or the apertures are 
liable to become clogged by substances in the 
well or in the oil. The wells are usually, or 
frequently, eight or nine hundred feet deep, 
with a diameter of from three to six inches. 
Owing to the smallness of their diameter 
they may be in close proximity to deposits 
of oil without communicating with them 
perfectly, or at all, and consequently the 
supply gathered, must be much less than it 
would be if they opened more seams, or if 
the apertures into the crevices, which they 
do open, were cleared or enlarged. Modes 
of removing stoppages of flow into the wells 
were known when the patentee claims to 
have made his invention, and two are de- 
scribed in his specifications. One was en- 
larging the diameter of the well, which, of 
course, was attended with much expense, 
and another was forcing air down to the 
bottom and allowing it to escape suddenly. 
Neither of these methods, however, were ef- 
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fective to open passages to oil deposits that 
■were not intersected by the bore of the well, 
or were not connected therewith by existing 
fissures in the rocks. 

It was in view of this theory and this 
state of the art that the patentee devised his 
improvement. Its objects, as avowed in the 
specification, were to fracture the oil-bear- 
ing rock in proximity to the bore of the well, 
and for some distance around it, thus mail- 
ing artificial passages into seams or crevices 
containing oil, which, without such pas- 
sages, would not be connected with the 
well, and also enlarging existing apertures 
into oil deposits, or clearing such apertures 
when they had become clogged. The meth- 
od devised for accomplishing these objects 
is described to be, sinking to the bottom 
of the well, or to that portion of it which* 
passes through the oil-bearing rock, a wa- 
ter-tight flask, containing gunpowder or 
other powerful explosive material, the flask 
being a little less in diameter than the 
diameter of the bore, to enable it to slide 
down easily. This torpedo, or flask, is so 
constructed that its contents may be ig- 
nited either by means of caps, with a 
Weight falling upon them, or by fulminating 
powder placed so that it can be exploded 
by a movable wire, or by electricity, or by 
any of the known means used for exploding 
shells, torpedoes or cartridges under water. 
The length of the flask is arranged with ref- 
erence to "the force required, care being 
taken that it shall not be so great as that 
the explosion shall shatter or displace the 
sides of the well above the rock which it is 
desired to have opened, and therefore that 
it shall be less than the distance which the 
well extends into the oil-bearing rock. 
When the flask has been sunk to the de- 
sired position, the well is to be filled with 
water, if not already filled, thus making a 
water tamping, and confining the effect of 
the explosion to the rock in the immediate 
vicinity of the flask, and leaving other 
parts of the rock surrounding the well not 
materially affected. The superincumbent 
w r ater tamping is essential to the process, 
and is always employed. When these ar- 
rangements have been completed, the con- 
tents of the flask are exploded by any of 
the means above described, and the effects 
are produced, which it was the avowed ob- 
ject of the patentee to secure. 

Having thus described the art or method 
of securing the desired result, the patentee 
announced his claim to be "the above-de- 
scribed method of increasing the produc- 
tiveness of oil wells, by causing an explo- 
sion of gunpowder, or its equivalent, sub- 
stantially as above described." To deter- 
mine what that is, regard must be had to 
the preceding specification. Looking to 
that, it is evident the invention claimed is 
not any particular form or mode of con- 
struction of a torpedo or flask containing 
explosive material. A flask is described, it 
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is true, as also are modes of exploding its 
contents, but that is not the thing claimed 
to have been invented, or attempted to be- 
secured by the patent. Nor is the thing 
patented any and every mode of blasting in 
a well. But it is a combination of arrange- 
ments and processes, substantially such as 
described in the specification, to work out 
a new and useful result. It is the employ- 
ment of specified means, or their equiva- 
lents, for the accomplishment of a desired 
end— a novel adaptation of things, not them- 
selves claimed as novel, to a novel and 
beneficial use. 

That the art or method of operation does 
work out beneficial results, that it is ef- 
ficient to remove obstructions to the flow of 
oil into oil wells which, having been worked, 
have almost ceased to be productive, and that 
it opens new sources of supply, is very sat- 
isfactorily established by the evidence that 
has been taken in the case. It is in proof 
that these effects have been produced in most 
instances in which the Roberts invention has 
been used, and it has been used in a great 
number of wells since the first experiment 
was made in the "Ladies' well," in January, 
1865. Paraffine in semi-fluid form has come 
from the wells after the use of the process, 
thus demonstrating its efficiency in the re- 
moval of obstructions. In some -cases the 
product of the wells has been increased more 
than twenty fold, and so manifestly useful 
has the invention proved, that though at 
first it was regarded with distrust, and with 
much apprehension that its application would 
destroy the wells, it soon came into general 
favor. In fact, it has proved a great public 
benefit. There is evidence in the* case that it 
has largely increased the production of oil in 
the oil-producing regions of Pennsylvania. 
As might have been expected, since the trials 
of the complainant's invention have demon- 
strated its usefulness, repeated attempts have 
been made by others to effect the same re- 
sult by similar processes. This is the com- 
mon fate of meritorious inventors. 

Now that such an invention, if it was 
novel, was a proper subject for a patent, 
hardly admits of question. It was a new and 
useful art. It was a process combining in- 
strumentalities before known, but not em- 
ployed together, to accomplish a new and use- 
ful result. It is not to be doubted that a 
novel process or method of operation, that 
amounts to a successful application of known 
things to a practical use, is patentable as an 
art. There are many cases in which the ma- 
teriality of an invention, whether it be a ma- 
chine or a process, can be judged of only by 
its effect on the result, and this effect is 
tested by the actual improvement in the pro- 
cess of producing an article, or in the article 
itself introduced by the alleged invention. 
Curt. Pat. § 9. "In these cases," says that 
author (section 10), "the subject of the in- 
vention is not the particular machinery, or ap- 
paratus by which the new application is made 
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to be available, but it is the new application 
itself of certain known substances or agents, 
to produce a particular result, differing either 
in the process, or in the article produced 
from the former methods of producing the 
same thing, and thereby producing a bet- 
ter article, or producing it by superior and 
cheaper processes. It is obvious that the re- 
sults in such cases furnish a complete test 
of the sufficiency of the inventions, because 
the importance of the result shows that, 
"whether actually exercised or not, the possi- 
bility of the exercise of thought, design, in- 
genuity, and skill is not excluded." Similar 
observations may be found in "Webster, on 
the subject-matter of patents (page 30), where 
it is said: "The utility, then, of the change, 
as ascertained by its consequences, is the real 
practical test of the sufficiency of an inven- 
tion, and since the one can not exist without 
the other, the existence of the one may be 
presumed on proof of the existence of the 
other. Whenever the utility is proved to ex- 
ist in any great degree, a sufficiency of in- 
vention to support the patent must be pre- 
sumed." These remarks are very pertinent 
to the present case, and they are obviously 
founded in good sense. 

It must not be overlooked that while the 
invention claimed by Roberts, the patentee, 
is a method of accomplishing a desired re- 
sult, it is not liable to the charge of being 
so broad as to be unpatentable. The patent 
is not for any, or all, modes of increasing the 
capacity of oil wells, nor for any, or all, 
modes of causing explosions in such wells. 
Very far from it. The claim well states the 
invention and the thing patented. It is "the 
above-described method of increasing the 
productiveness of oil wells, by causing an 
explosion of gunpowder, or its equivalent, 
substantially as described." Resort must 
therefore be had to the specification to see 
what the method claimed was. When a claim 
immediately follows a description of an inven- 
tion, it may be construed in connection with 
the explanations contained in the specifica- 
tion, and when it contains words referring to 
the specification, it can not properly be con- 
strued in any other way. Curt. Pat. (3d Ed.) 
§§ 225, 227; Seymour v. Osborne, 11 Wall. 
[78 U. S.] 516. Construing the claim in con- 
nection with the specification, the method 
claimed appears to be definitely and distinc- 
tively set out. Plainly, it is only one of many 
methods that might be adopted, having its 
essentials distinguishing it from others, and 
constituting its individuality. The patent is 
therefore not obnoxious to the objection suc- 
cessfully made against the eighth claim of 
the Morse patent in O'Reilly v. Morse, 15 
How. [56 U. SJ 62. That was a claim for 
the use of the motive power of the electric 
or galvanic current, however developed, for 
making or printing intelligible characters, 
signs, or letters at any distance. It was, 
therefore, a claim for a principle, a natural 
law, and not for any particular method of 



applying it. It has no analogy to the claim 
in the present case. If this were a claim for 
any mode, or all modes, of increasing the 
productiveness of oil wells, or any mode, or 
all modes, of blasting, or for any or all modes 
of causing explosions in oil wells, there would 
be some resemblance to the eighth claim of 
Morse's patent But the explosion of the 
cartridge and the flask in the well are only 
parts of the patentee's process, or practical 
method of increasing the production of the 
well. Every other process, though securing 
the same results, is left open for the appro- 
priation of other inventors. 

It was insisted at the argument that' the 
claim of the patentee is for that which is 
known and denominated as a double use, and 
it was urged that if Roberts was the first to 
use torpedoes in oil wells -with success, it 
was only obtaining a different fluid from 
what had been obtained before by the same 
means. This argument proceeds under a 
misapprehension of the subject of the pat- 
ent. It would be of weight were the inven- 
tion claimed only the application of an old 
and known process to a new use. But that 
is not what was patented. It , has already 
been seen that the invention claimed is not 
the employment of explosive materials as a 
mechanical force, nor is it inclosing such ma- 
terials in flasks of specified forms, or any par- 
ticular mode of merely producing an explo- 
sion. Nor is it simply causing an explosion in 
a well, or under water. Nor is it a result— ob- 
taining oil. It is doing these things under 
peculiar and novel arrangements. It is a 
process of which some or all these things are 
a part, instruments, or agencies in the pro- 
cess. Until, then, it is shown that the pro- 
cess,' as described in the specification, was 
known as a process before this patent was 
issued, and that it had been applied in the 
same way to some use cognate to that to 
which this patentee applied it, the argument 
of the defendant that the claim is only for 
a new use of an old thing, or, in other words, 
for a double use, must fail. It is an incor- 
rect view of the patent to consider it as an 
attempt to secure the exclusive use of a well- 
known mechanical force operating in the 
usual manner, and applied by familiar me- 
chanical devices, for a purpose existing in 
the mind of the operator, in the same way in 
which it had been applied for other purposes 
by other operators. 

It has been further urged that all Roberts 
discovered was that the seams or rifts in 
oil-bearing rock would, if opened by a blast, 
yield oil, and that this was merely a dis- 
covery of a law of nature, a geological truth, 
and not the invention of a new art, or manu- 
facture. If this were all, doubtless it would 
not have been patentable. But it was not 
all. He devised a mode of turning to prac- 
tical account this geological truth; and if the 
means, thus devised were novel, if the pro- 
cess was the product of invention and was 
useful, it was a proper subject for a' patent. 
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The next inquiry that demands attention 
is -whether the defendant has succeeded in 
showing the patent to be invalid for -want of 
novelty in the invention. It is hardly neces- 
sary to remark that the patent itself makes 
a prima facie case, in favor of the complain- 
ant, that he was the first inventor. The rea- 
sons for such a deduction have often been 
stated, and they are so obvious that it would 
be superfluous to restate them. Curt. Pat. § 
472; Philadelphia & T. R. Co. v. Stimpson, 
14 Pet. [39 U. S.] 458. The burden of proof 
is, therefore, upon him who denies the validi- 
ty of the patent, on the ground that the in- 
vention claimed by the patentee was not 
new, to establish his allegation by satisfac- 
tory and preponderating evidence, and this 
the defendant has attempted in the present 
case. He has given in evidence a descrip- 
tion of the employment of a percussion blast 
for sinking a shaft in the Mansfelt copper 
mine, in Saxony, published by Dr. Karsten, 
at Berlin, in 1834, in the "Archiv fiir Miner- 
alogie, Geognosie, Bergbau und Htttten- 
kunde." The description of that operation, 
so far as it is necessary to state it, is sub- 
stantially this: A miner's shaft had 'been 
sunk to the depth of over an hundred feet; 
it then partially filled with water, so that 
the work of further excavation was impeded. 
In order to draw off this water, a bore hole, 
three inches in diameter, was pierced from 
the bottom of the shaft, with a view to open- 
ing a connection with an existing under- 
ground gallery. The bore hole, however, in 
consequence of a mistake in calculation, did 
not intersect the gallery, but passed about 
twenty inches from its side. Attempts were 
then made to blast the rock from the inside 
of the" gallery so as to connect it with the 
bore hole, but tbe attempts were only partial- 
ly successful. The rock was fractured, and 
so much water escaped from the bore into 
the gallery as to compel the retreat of the 
workmen. An elongated cartridge, contain- 
ing two and a half pounds of powder, was 
then constructed, with a diameter a little less 
than that of the bore. It was made water- 
tight and fitted with percussion caps on its 
upper end protected against displacement, 
yet so arranged as to be easily exploded. It 
was then lowered by means of a cord, to its 
place opposite tbe gallery, about one hun- 
dred and fifty feet below the surface. A 
ram, or punch, of the exact diameter of the 
bore tube (three inches), attached to the end 
of a bore rod in length about twenty-five 
fathoms, and weighing about nine hundred 
pounds, was then let down to within a quar- 
ter of a fathom of the cartridge, so that by 
its fall through that distance the percussion 
caps might be exploded, causing a blast. At 
the time there were thirteen fathoms of water 
in the bore. When the bore rod and ram 
were let fall, the cartridge was exploded, and 
the fractured side of the bore was success- 
fully blown out into the gallery. 
This operation, undoubtedly, had some 
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points of resemblance to the Roberts process. 
It was a mode of blasting under water in a 
deep bore of small diameter, and some of its 
details are like those made use of by this * 
patentee. But we have already seen that the 
invention now claimed is not that of any 
mode of blasting in wells, or under water. 
Nor does it consist in any of the detail* 
which it has in common with the Mansfelt 
mine operation. Considered as processes, 
combinations, and arrangements of details 
there are very marked and substantial dif- 
ferences to be observed. In the first place, 
the objects sought to be accomplished, and 
the results attained, are entirely unlike. 
What was attempted in the Boltze operation 
(viz. that of the Mansfelt mine), was the de- 
struction of the bore by blowing out its side, 
thus rendering it incapable of gathering and 
retaining water. What is sought and at- 
tained by the Roberts process is, not the de- 
struction of the well, but an increase of its 
capacity to gather and hold oil from the 
reservoirs surrounding it. And the modes of 
operation are also unlike. To say nothing of 
the structure of the flasks, or torpedoes con- 
taining explosive material, and nothing of 
the modes of ignition, the tamping contem- 
plated and used in the Roberts invention is 
entirely novel. In the Mansfelt mine opera- 
tion the tamping made use of was an iron 
rod and ram weighing nine hundred pounds, 
the ram fitting the bore tube, and the whole 
weight dropped a quarter of a fathom upon 
the cartridge. It is true there was also wa- 
ter in the bore, in depth thirteen fathoms, 
but the water does not appear to have been 
relied upon for tamping. The bore was not 
filled, as it is in the Roberts invention, and 
the presence of water was accidental, un- 
avoidable, and plainly undesired. It was ap- 
parently no essential element of the process 
in the mind of the operator. Certainly it was 
not consciously employed as such, and there 
is nothing in the description that suggests 
the probability of using efficiently mere wa- 
ter-tamping for blasts in deep bores, much 
less any thing that can serve as "a direction 
for doing or practicing the thing," which the 
Roberts process does accomplish through the " 
agency of filling the wells with water. It is, 
in our judgment, one of the distinctive and 
most valuable features of the Roberts inven- 
tion that it reveals and makes use of the 
sufficiency of water-tamping alone for deep 
underground blasting in vertical bores of 
small diameter, and that it has applied this 
discovery, not to the destruction, but to the 
enlargement of the capacity of wells design- 
ed for the collection of subterranean fluids. 
The specification of the patent states it as an 
essential element in the process, and claims 
it particularly. There is nothing in the Ber- 
lin publication that revealed it. To an in- 
ventive mind that publication may have been 
suggestive, but it often happens that most in- 
genious and useful inventions are the devel- 
opment of ideas suggested in some way to- 
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the "mind of the inventor. They are not the 
less novel on that account. 

There are other elemental differences be- 
tween the Boltze operations and the method 
of this patentee, among which are the ar- 
rangements of the latter for locating and 
suspending the torpedo at the proper posi- 
tion in the tore, so that it may he exploded 
opposite the oil-Wearing rock, neither above 
nor below. These are important requisites, 
inasmuch as the bore of oil wells is often 
sunk through the strata of such* rock, at 
some distance below. There was no such ar- 
rangement, nor any equivalent therefor in 
the operation at the Mansfelt mine. The ex- 
plosion was necessarily made at the bottom 
of the bore, and there were no instrumen- 
talities for suspending the cartridge after the 
tamping rod and ram were introduced, for 
the ram, being three inches in diameter, must 
have filled the bore-tube, and interfered with 
the cord by which the cartridge was lowered. 
It is, however, unnecessary to dwell upon 
these differences. It is enough that the em- 
ployment for tamping of a superincumbent 
column of water filling the box*e, of sufficient 
gravity to give a lateral direction to the ex- 
plosive force of the torpedo, and the use of 
such tamping alone, distinguishes the Rob- 
erts method or process radically from the 
operations described in the Arehiv by Dr. 
Karsten. 

The defendant, further, in support of his 
allegation that the invention of the patentee 
has been anticipated, relies upon a publica- 
tion made in London in the year 1800, in a 
work entitled "Phytologia, or the Philosophy 
of Agriculture and Gardening." The part 
considered important has reference to the 
productions of springs, and contains the fol- 
lowing statements: "And at Hartford, Con- 
necticut, there is a well which was dug sev- 
enty feet deep before water was found, and 
then on boring an auger hole through the 
rock, the water ran so fast as to make it dif- 
ficult to keep it dry by pumps till the hole 
could be blown larger by gunpowder, which 
was no sooner accomplished than it filled and 
ran over, and has been a brook ever since." 
On the next page is the following: "A third 
deduction from the knowledge of this geology 
concerning the production of springs, teaches 
that by enlarging the bottom of a well, when 
the water oozes from between the surround- 
ing strata in too scanty a supply, a propor- 
tionable greater quantity of water may be 
procured." 

Not much need be said respecting this pub- 
lication. The description is so imperfect that 
little can be gathered from it, certainly 'noth- 
ing suggestive of the method that constitutes 
the Roberts invention. It is not even stated 
that the blast was made in the auger hole, 
which had tapped water sources. Much less 
does it appear how the cartridge was placed, 
tamped, or fired, or that it was exploded un- 
der water. It would rather seem to have 
been a case of dry blasting, for the difficulty 



of keeping the hole dry until it could be 
blown larger is particularly mentioned. It 
is very evident that the passage mentioned 
was not intended as a description of any 
process. It was rather, an illustration of the 
theory previously advanced by the author, 
that the sinking or enlargement of the bot- 
tom of a well might result in tapping new 
springs. Surely it can not be claimed that it 
enabled the public to practice the invention 
afterward introduced by this patentee. Yet, 
unless it did, it can not defeat his patent. ? 
A patent is rendered invalid by a prior pub-, 
lished description only where that description 
was sufficient to give to the public a practical ' 
knowledge of the invention claimed. See , 



Curt Pat. §§ 378, 378a, With the cases refer- 
red to in the notes. 

In addition to these publications, the de- 
fendant has called witnesses to prove the 
fact that torpedoes were exploded in oil 
wells, for the purpose of obtaining oil, be- 
fore the patent of the complainant was ob- 
tained. The date of the patent was Novem- 
ber, 1866, but it is satisfactorily proved that 
the idea of the invention was conceived in the 
fall of the year 1862; that sketches of it were 
made early in 1863; that drawings for the 
patent office were prepared in October, 1864, 
when also torpedoes were constructed for 
use; and that in January, 1865, the inven- 
tion was put into practical and successful 
operation. Bearing these dates in mind, we 
proceed to inquire whether any of the wit- 
nesses prove that Roberts was anticipated in 
his invention. 

In the fall of 1860, Washington T. Kings- 
bury exploded a torpedo in an oil well by 
means of a submarine fuse. It was exploded 
some twenty or thirty feet down in the well, 
throwing the water out, and that, as the wit- 
ness states, was all the- effect produced. In 
1861, he exploded another torpedo in another 
well in the same manner and with like re- 
sults. Neither experiment proved efficacious 
in obtaining oil, and the wells were abandon- 
ed as worthless. His was, therefore, a case 
of -unsuccessful and abandoned experiment. 
His process did not correspond with the 
ideas conceived in the Roberts invention of 
locating the torpedo in juxtaposition with the 
oil-bearing rock with a water column above 
it, sufficient for tamping, so as to give full 
lateral force to the explosion. 

G. V. Harper put a torpedo into an oil well 
at Tidioute in 1860, and explod^ed it, but with- 
out any success in obtaining oil. The tor- 
pedo was fitted to gas pipe extending to the 
top of the bore, through which heated metal 
was dropped to ignite the powder. Mr, Har- 
per exploded other torpedoes in wells, in a 
similar manner, and always with like failure 
to obtain beneficial results. No attention ap- 
pears to have been paid to tamping, and 
none to a proper location of the torpedo. 
His own confession was, "that as far as he 
had tried his method," he had met with 
rather poor success in benefiting wells. Man- 



/ 



ROBERTS (Case No. 11,899) 



[20 Fed. Cas. page 888J 



ifestlj-, all that lie did must be classed with 
unsuccessful experiments. 

It Is also in evidence that in 1860, Mark 
Wilson, a toll-keeper at a bridge, commenced 
lecturing on electricity, in connection with 
one L. G. Men-ill. They advertised that they 
would explain how blasts could be made in 
oil wells by electricity, but neither of them 
ever exploded a torpedo in a well, nor is 
there any evidence that they ever knew or 
explained how it could be done with bene- 
ficial effect. The most they appear to have 
done was to exhibit some of the effects of 
electrical action, and to show that by it a tor- 
pedo might be exploded in a well. How far 
short all this came of devising and making 
practical a process for adjusting a blast prop- 
erly in a deep bore, tamping it adequately 
with water, and exploding it successfully so 
as to increase the flow of oil, is too apparent 
to need elucidation. 

Still another witness, Frederick Crocker, 
put a torpedo into an oil well in the spring or 
summer of 1864, and exploded it, but, so far 
as it appeara, without any beneficial results. 
All these eases show the possibility of ex- 
ploding torpedoes in oil wells was known, 
and that such explosions had been made be- 
fore Roberts made his invention. But they 
do not show any knowledge of an arrange- 
ment of instrumentalities, or of a method or 
process by which torpedoes could be explod- 
ed with the effect of increasing the produc- 
tiveness of such wells. They show one link 
in a chain, but not the chain itself. The 
operators had regard only to the structure of 
the flask, and the means of ignition. The 
accompanying arrangements, essential to the 
attainment of the beneficial results secured 
by the Roberts method, were not made, and 
consequently their- experiments were failures. 

The only other experiments, claimed to 
nave anticipated the Roberts invention, 
which it is necessary to notice, are those 
made by William Reed. He first exploded a 
torpedo in an oil well early in July, 1S63. 
This was in the Criswell well, before Rob- 
erts' successful experiments were made, 
though after his invention had been conceiv- 
ed. The beneficial effects, if any, resulting 
from Reed's first attempt, were not apprecia- 
ble. What the well had yielded before does 
not appear, but it does appear that, after the 
explosion, and after the well had been clear- 
ed out, and pumping had been commenced, 
it yielded not more than about a barrel a day. 
He put a second torpedo into the same well 
in September, 1863, and a third in October 
next following, but it does not appear that 
any considerable increase in the well's pro- 
ductiveness was caused thereby. In Septem- 
ber, of the same year, he put a torpedo into 
a well owned by John Fertig and others, but 
without any beneficial results. In January, 
1864, he tried the experiment again in the 
well of Samuel Fertig, and again without 
success. He then appears to have abandon- 
ed his attempts, and to have left the oil re- 



gion. In September, 1865, having returned, 
he put a torpedo into another well, but the 
result did not amount to any thing. In 1866, 
he put in two other torpedoes in a new well 
never tested, and the well afterward pro- 
duced only about a barrel a day. What it 
would have produced had the torpedoes not 
been exploded in it, we are not informed by 
the evidence. These are all the experiments 
made by him before the Roberts method was 
successfully tried, and indeed before the pat- 
ent was issued. Of them all it may be said 
they were unsuccessful. They do not ex- 
hibit a mode, or process, by which the pro- 
ductiveness of oil wells might be increased, 
or by which oil wells that had become clog- 
ged might be restored. The attention of 
Mr. Reed, as of the other experimenters, was 
evidently directed to the torpedo itself, and 
the manner of Igniting it. Not a word in 
his testimony relates to tamping, so as to 
give the explosion lateral force, and we are 
not informed what column of water was 
above it, or whether any reliance was placed 
upon the gravity of the water. It is further 
to be observed, that Reed abandoned his ex- 
periments in 1864, and did not resume them 
until after Roberts had demonstrated, by ac- 
tual trial, that his method was efficacious. 
Roberts was then the first to reduce the 
method invented to actual and successful 
practice, and all that was done by others 
may be properly classified among unsuccess- 
ful experiments. However suggestive they 
may have been, they can not be made avail- 
able to defeat a patent granted to an in- 
ventor, who, subsequently to the failure of 
others, reduced his idea to practice and re- 
vealed to the public a useful process, which 
the crude and fruitless experiments of others 
had not made known. In Parkhurst v. Kins- 
man [Case No. 10,757], Mr. Justice Nelson 
said: "Crude and imperfect experiments, 
equivocal in their results, and then given up 
for years, can not prevail against an original 
inventor, who had perfected his improve- 
ment and obtained a patent." There can be 
no better evidence that all the trials of blast- 
ing in oil wells, which were made before the 
complainant obtained his patent, were imma- 
ture and inadequate tp the accomplishment 
of the desired result, than the fact that they 
were abandoned, and the patentee's method 
was resorted to so soon as it became known. 
Certain it is, a great boon has been given to 
the oil-producing regions. Something has 
been conceived and worked out that has im- 
mensely Increased production. It Is con- 
fessedly embodied In this patentee's method, 
and it is described in his patent. Certain it 
is, that no one of the experimenters, whose 
testimony we have considered, can say, "I 
did it." No other than Roberts can say: "1 
devised and practiced that which has confer- 
red these benefits upon the public. I per- 
fected this invention." 

Of the blasting made in the Pennsylvania 
Coal Company's well, in 1855 and 1856, it is 
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unnecessary to say more than that, in our 
judgment, it was an entirely different process 
from that which the complainant claims as 
his invention. There is, therefore, no evi- 
dence in the case sufficient to repel the pre- 
sumption arising from the patent itself that 
Roberts was the first inventor of the method 
secured to him. 

It remains only to inquire whether the de- 
fendant is proved to have been guilty of an 
infringement. In regard to this there is 
hardly any contest. The infringement is es- 
tablished by the admission of the defendant, 
and by the testimony of William B. Roberts. 
The complainant is, therefore, entitled to a 
perpetual injunction, and to a decree for an 
account. 

Let a decree be prepared accordingly. 

[For other cases involving this patent, see 
Roberts v. Roter, Case No. 11,912: Same v. 
Sehreiber, 2 Fed. 855; Same v. Walley, 14 
Fed. 167.] ' 
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ROBERTS v. ELDRDDGE. 

[1 Spr. 54.] * 

District Court, D. Massachusetts. Aug., 1843. 

Seamen— Mutint— Deadly Weapon"— Action for 
Ixjoky by Mutineer. 
The master of a vessel may use a deadly 
weapon, when necessary in order to suppress a 
mutiny. A mutineer, although severely injured 
thereby, can maintain no action for damages. 

This was a libel in personam, by a seaman 
against the master, to recover damages for 
a tort 

T. Coflin, for Iibellant 

E. Bassett, for respondent. 

' SPRAGTJE, District Judge. The Iibellant 
was a seaman on board the whaleship Uncas, 
of which the respondent was master. On 
the 10th of November, 1841, while at sea, the 
respondent inflicted upon the Iibellant a very 
severe and dangerous wound, on the back, 
with a deadly weapon, called a whale spade, 
and a slight wound on the arm, by reason 
of which the Iibellant was confined several 
weeks to the cabin, and was, for a still 
longer term, unable to perform ship's duty. 
In defence it is contended that there was a 
conspiracy between the Iibellant and oth- 
ers of the crew, to overthrow the authority 
of the master; and that they were carrying 
it out by actual mutiny. 
That there was a combination to prevent 

i [Reported by F. E. Parker. Esq., assisted by 
Charles Francis Adams, Jr., Esq., and here re- 
printed by permission.] 
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the infliction of punishment, and to resist 
requisitions to labor, is fully proved. It is 
contended that this conspiracy was only to 
prevent undeserved punishment and unneces- 
sary labor. If so, still, it was to transfer 
the right of judging of such desert and neces- 
sity from the master to the seamen, to over- 
throw his authority, and set up that of the 
foremast hands in its stead. 

Insubordination and resistance to authori- 
ty ensued. On the morning of the 9th of 
February, 1841, all hands being called, and 
some of them not coming out of the fore- 
castle, the mate went forward twice. The 
second time, Davis, one of the crew, being 
still in the forecastle, the mate asked him 
why he did not come up. He was then 
dressed and ready, but instead of going on 
deck, he took off the belt which contained 
his sheath-knife, threw, it down, and then 
took it up and buckled it on again. As he 
came on deck, the mate gave him a shove, 
or as some of the libellant's witnesses say, 
a blow with his arm across the neck, and 
went aft. Davis took up a hatchet and utter- 
ed some threat against the mate, who, being 
informed of it, took up a brick and went 
forward toward Davis, who raised the hatch- 
et as if to strike the mate. The Iibellant 
took the hatchet away from Davis, but re- 
fused, as the second mate testifies, to de- 
liver it to that officer, who wrested it from 
him. The mate attempted to take Davis 
aft, but was resisted, not only by Davis but 
by others of the crew, and particularly by 
Tobias and "Watson, who rescued him and 
prevented -his being taken aft. The captain 
being informed thereof by the mate, after- 
wards called all hands aft and talked to them. 
M'Kenzie, a witness for the Iibellant, says 
he got his book, and read to them about mu- 
tiny, and dismissed them. Tobias then said 
aloud, "He guessed there would be no flog- 
ging there while he was on board." The next 
day, Watson, being at the wheel, the cap- 
tain had some conversation with him. From 
Watson's own testimony, he was disrespect- 
ful toward the captain; and he afterwards 
told Guynon, another witness for the Iibel- 
lant, that the captain was talking to him 
about the crew having agreed that no man 
should be flogged. The captain ordered the 
mate to put Watson into the rigging, and 
called another man to relieve the wheel. As 
to what followed, there is a painful conflict 
of testimony. There is no doubt that soon 
after the wheel was relieved, Watson went 
hastily forward, without permission; that 
the captain seized a whale spade and pur- 
sued him, and wounded several of the crew, 
and among them Tobias and the Iibellant, 
the latter to a frightful extent. There is no 
doubt, also, that after the order was given 
to put Watson in the rigging, and before 
the captain went forward with the spade, 
Tobias, Snow,. George Davis and James 
Smith, came up out of the forecastle, and 
that about the time that Watson ran for- 
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ward, the libellant and a large number of 
others of the crew who were at the main 
hatches, ran forward, and that Tobias threw 
a brick at the captain, which hit him in 
the forehead, and for an instant stunned 
him; but whether this was before or after 
Tobias was wounded, is a matter of contro- 
versy. As to the part which the libellant took 
in the affair, the testimony of those who 
were eye witnesses of the whole transac- 
tion is extremely inconsistent and contradic- 
tory, and if the evidence stopped there, I 
should be in great doubt as to the participa- 
tion of the libellant in what took place be- 
fore, and at the time, the wound was re- 
ceived. But there is other important evi- 
dence of declarations and admissions made 
by three of the conspirators, and by the 
libellant himself. These declarations, and 
especially those by<, the libellant, were so 
full and explicit, and made to so many per- 
sons on different occasions, that they satis- 
factorily show not only that the libellant 
was one of those who conspired to -over- 
throw the authority of the master, but also 
that he actively participated in the attempt 
to accomplish the object of the conspiracy 
by force. To this may be added the previous 
conduct and character of the parties. It is 
in testimony that the libellant had, on other 
occasions, been guilty of threatening lan- 
guage and mutinous behavior, while not one 
of the witnesses has stated that there was 
any complaint, or ground of complaint, 
against the captain, or any of the officers. 
That the master should, on this 10th of No- 
vember, have seized this deadly weapon, and 
rushing forward, cut at several of his men 
and wounded four of them, when, accord- 
ing to the testimony of the Iibellant's wit- 
nesses, they had no arms or weapons, and 
were neither resisting his authority, nor com- 
mitting any offence, is inconsistent with all 
his other conduct, so far as it has been ex- 
hibited to the court, during this three years' 
voyage. It is an anomaly of which no solu- 
tion is given. But if in accordance with the 
testimony of the witnesses for the respond- 
ent, and the declarations of three of the 
seamen, and of the libellant himself, the 
conspiracy was carried into actual mutiny, 
and the men were arming themselves in 
combined resistance, and an actual assault 
by one of them was made on the captain, 
then are his acts on this occasion satisfac- 
torily accounted for. And to this result my 
mind has been brought by a careful consid- 
eration of the evidence.- Had the mutineers 
been successful, they would have found 
themselves in possession of all power, and 
at the same time covered with a crime sub- 
jecting them to severe punishment, should 
they return to their own country. That the 
result would have been the destruction of 
the officers, and the loss of the ship, can 
hardly be doubted. I am constrained, there- 
fore, to say, that the conduct of the master 
was justified by necessity created by the 



criminal misconduct of the libellant and his 
associates. 
Libel dismissed. 

See U. S. v. Lunt [Case No. 15,643]; U. S. v. 
Colby [Id. 14,830] ; and U. S. v. Borden [Id. 
14,025], 



ROBERTS (FLINT v.). See Case No. 4,875. 

Case No. 11,902. 

ROBERTS v. GALLAGHER. 

[1 Wash. C. C. 156.] i 

Circuit Court, D. Pennsylvania. Oct Term, 
1804. 

Paxmext — Bill of Exchange — Negligence — 
Laches of Hold eh. 

1. A bill of exchange remitted in payment of 
a debt due to the person to whom it is sent, 
where the amount of the bill is lost by the neg- 
ligence of the person to whom it was* transmit- 
ted, is to be considered as payment of the debt. 

[Cited in dissenting opinion in Winship v. 
Bank of U. S., 5 Pet (30 U. S.) oOS.J 

2. If a bill is remitted to an agent to nego- 
tiate, or collect, and the -amount is lost by negli- 
gence. Quaere. 

3. If a bill of exchange, or a promissory note, 
is given and received in satisfaction of a prece- 
dent debt, the laches of the holder, by which the 
amount due upon the bill is lost, will prevent a 
claim upon the person from whom it was re- 
ceived in payment 

This was a motion for a new trial; and 2 
W. Bl. 955, and 5 Burrows, 2633, were cit- 
ed, to show cases in which they had been 
granted, and supposed to apply to this case. 
To prove that the bill of exchange, remitted 
by defendant to plaintiff, ought, if by plain- 
tiff's neglect it was made his own, to amount 
to a payment, 2 Wils. 353, was cited. 

Before WASHINGTON, Circuit Justice, 
and PETERS, District Judge. 

WASHINGTON, Circuit Justice. It does 
not appear by the defendant's own state- 
ment, that if the cause were now to come on 
again for a new trial, it would differ at all 
from what it appeared on the trial the other 
day. The court left it to the jury to say, 
upon the evidence, whether the bill was 
remitted to the plaintiff in payment, or on 
account of the debt due to the plaintiff; and 
if they were satisfied of that fact, and that 
by the neglect of the plaintiff the debt had 
been lost, they were to consider it as a pay- 
ment But if it were only remitted to plain- 
tiff as an agent, to negotiate or collect, and 
it had been lost by his negligence, he could 
only be liable in damages for his misc'onduct, 
but it was no payment. If only accountable 
for damages, they could not be offset. By 
the evidence, nothing more appeared, but 
that Robert Morris had sold a bill to the de- 

i [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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fendant, in December, 1793; that such a bill 
was protested in June, 1794, as appeared by 
a charge in the plaintiff's account, of the 
costs of the protest, and that in 1794, or per- 
haps 1795, Morris was able, and would have 
taken it up, if it had been returned to him. 
But no evidence was offered to show on 
what account the bill was remitted, nor is 
it now stated that this could be shown. Up- 
on this evidence, the jury disallowed the 
credit, and we cannot say, that they ought 
to have done otherwise. 

In Clark v. Mundall [unreported], it was 
determined, that a bill of exchange, or note, 
was not a payment of an antecedent debt, 
because of the same dignity, unless it <was 
not received as such, and the laches of the 
holder did not make it a payment. After 
this, the statute 3 & 4 Anne, c. 9, passed, 
and I admit the doctrine to be now general 
in England, that if a bill or note be given in 
payment, satisfaction, or on account of a 
precedent debt, that the laches of the holder 
may make it a payment But it must ap- 
pear to have been received as a payment of 
a pre-existing debt. Besides, the defendant 
in this case, was faulty in two respects. 
Notice was given to him, to produce letters, 
from which it might have appeared whether 
notice of the protest had, or had not been 
given. The plaintiff could not be expected 
to prove notice, since he was not appri-"" 1 -° 
the defendant's intention to claim this as a 
credit. On these grounds, it would be im- 
proper, I think, to grant a new trial. 

[See Cases Nos. 5,194 and 5,195.] 
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Case No. 11,903. 

ROBERTS v. HARNDEN. 

[2 Cliff. 500.] i 

Circuit Court, D. Massachusetts. Oct. Term, 
1865. 

Patents — Combination — Elements — Equiva- 
lents — Refrigerators. 
1. The first claim in a patent on an improved 
refrigerator was as follows: The employment 
of an open-bottomed ice-box, or equivalent 
thereof, in combination with a dividing parti- 
tion, open above and below, so placed, that by 
means of self-operating internal circulation, the 
whole of the contained air shall be kept in mo- 
tion and caused to revolve around this partition 
in currents, moving downward only on one side 
of the partition, and upwards only on the other, 
when the same is combined with a chamber for 
the refrigeration of food placed directly under 
the ice-box as set forth. This was immediately 
followed by a disclaimer of the vertical parti- 
tion by itself, and the placing of articles to be 
refrigerated in a descending current of air. 
Held, it was a claim for the combination of 
three elements, viz., an open-bottomed ice-box, 

i [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 



the partial partition, and the refrigerating 
chamber, operating as described in the specifica- 
tion. 
[Cited in Roberts v. Buck, Case No. 11,897.] 

2. Where all the elements of a machine are 
old, and the invention consists solely in the com- 
bination, by which a new and useful result is 
effected as compared with the old or previous 
machine, on which the improvement is made, 
no one can be held as an infringer who does not 
use all of the elements of the new combination. 
The invention consists in the new combination, 
and to that and its results the originator is en- 
titled, but he cannot invoke the doctrine of 
equivalents to suppress any other invention 
which does not embrace his improvement. 

tCited in Gould v. Rees, 15 Wall. (82 U. S.) 
194; Fuller v. Tentzer, 94 U. S. 297; Gill 
v. Wells, 22 Wall. (89 U. S.) 29; American 
Whip Co. v. Lombard, Case No. 319.] 

3. The ice-box in the refrigerator of the com- 
plainant was described as an open-bottomed 
one, and was so made by making holes in the 
sides and bottom thereof; that of the respondent 
exhibited an eduction passage for the air across 
the bottom of the ice-box in the rear. The re- 
frigerator of complainant was vertically divided 
by a partition, not however reaching the top 
and bottom of the inside, but allowing at each 
end a space for air circulation, produced by 
difference in temperature of the two divisions. 
One side of respondent's ice-receptacle served 
for the partition, which allowed a wider space 
at the bottom than complainant's^ and it was 
claimed that the circulation was irregular and 
different from the complainant's. Held, that al- 
though the operation of the two might be dif- 
ferent in the particular that the respondent's 
was the more imperfect of the two, the purpose 
and operation of the two devices in the two pat- 
ents, was substantially the same. In both in- 
ventions, the general tendency of the air in the 
compartment containing the ice-receptacle was 
downward, by reason of its comparative lower 
temperature and greater density; and in conse- 
quence of being warmer in the other division, 
upward. 

[Cited in Roberts v. Ryer, Case No. 11,913.] 

4. If two machines produce substantially a 
similar result by substantially similar means, 
no proof of difference between them lies in the 
fact that one is less effectual in operation, or 
more imperfect in structure, than the other. 

[Cited in Roberts v. Ryer, 91 V. S. 159.] 

Bill in equity [by George C. Roberts against 
Sylvester Harnden] for the alleged infringe- 
ment of a patent for an improvement in re- 
frigerators, of which the complainant was the 
assignee. The original patent was granted 
to one D. W. C. Sanford of Cincinnati, No- 
vember 13, 1855 [No. 13,802], and was reissued 
April 21, 1857 [No. 455]. Shortly after the 
reissue, the patentee assigned an undivided 
half of the patent to one Charles G. Page, 
who subsequently joined with him in an as- 
signment of the whole interest or the principal 
part thereof to the complainant. It was char- 
ged in the bill that the respondent commenced 
to infringe the complainant's patent on the 
21st of July, 1860, and had continued to do so 
up to the date of the suit. The answer de- 
nied that D. W. C. Sanford was the original 
and first inventor of the improvement de- 
scribed in the specification of complainant's 
patent, or that the respondent had been guilty 
of any infringement thereon. It admitted the 
making and selling of refrigerators by re- 
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spondent, in accordance with letters-patent 
granted to one John O. Schooley, from whom 
respondent alleged he held a valid license, but 
denied that these articles were constructed in 
the same manner as the patented device of 
the complainant. The complainant's refriger- 
ator was described as an entirety so far as the 
casing or outward form was concerned, but 
the interior was divided into two compart- 
ments by a partition which, however, did not 
quite reach the top or bottom of the inside, 
but left an opening or space between both the 
top and bottom of the partition and the top 
and bottom of the interior of the refrigerator, 
so as to admit of a free circulation from one 
to the other of the compartments. Placed at 
a high point in one of the divisions was an 
ice-box, perforated in the bottom and sides, 
to allow the free contact of the air with the 
ice therein, and having internal projections 
to prevent too close a contact of the ice with 
the sides of the receptacle. The bottom of 
the ice-receptacle was funnel-shaped, in order 
to conduct the melted ice to a central dis- 
charge. A current of air was thus created in 
the refrigerator; the denser portions, in con- 
tact with the ice, descending and passing un- 
der the lower end of the partition, the more 
rarefied rising, coming-in contact with the 
ice, and in their turn also descending. The 
air, it was alleged, would thus continue to cir- 
culate over and under the partition, and 
through the two compartments, until the ice 
had melted and an equilibrium of tempera- 
ture had been established. It was further 
specified, that the moving air imbibed mois- 
ture from the fruits, vegetables, and other ar- 
ticles in the refrigerator, but coming in con- 
tact with the ice, by change of temperature 
lost a proportion of its power of retaining the 
moisture which was condensed upon the ice, 
and finally passed off with the waste water, 
thus preserving the interior of the refriger- 
ator from mould or dampness. Exhalations 
and the odor of meats, as the patentee repre- 
sented, were also precipitated, with the con- 
densed vapor, upon the ice; and thus the 
compartments were kept sweet It was ad- 
mitted in the specification that a variety of 
devices for causing the internal circulation of 
air in the compartments of refrigerators were 
known, but it was asserted that no complete 
and continuous "rotation, purification, desic- 
cation, and refrigeration of all the air con- 
tained in such compartments, had ever been 
effected under the same arrangement," as in 
the patentee's improvement 

The following were the claims: "The em- 
ployment of an open-bottomed ice-box, or 
equivalent thereof, in combination with a di- 
viding partition open above and below, " so 
placed that by means of self-operating inter- 
nal circulation, the whole of the contained air 
shall be kept in motion and caused to revolve 
around the partition in currents, moving 
downward only on one side of this partition, 
and upward only on the other, when the same 
is combined with a chamber for the refriger- 



ation of food or provisions placed directly un- 
der the ice-box. Placing shelves or fixtures 
for holding articles to be refrigerated, or the 
articles themselves, in the descending current 
directly under an open-bottomed ice-box, in 
combination with a dividing partition open 
above and below. In combination with said 
shelves or fixtures so placed, constructing the 
open-bottomed ice-box in such manner that 
the air may pass freely down through the 
same, and fall directly from the ice, upon the 
articles to be refrigerated, while at the same 
time the drip of the water is prevented." 

Vertically dividing one compartment of a 
refrigerator from another, and placing articles 
to be refrigerated in a descending current of 
air, * were disclaimed. The disclaimer was 
placed immediately after the first claim in the 
specification. The patent, before named, up- 
on which the respondent based his right to 
manufacture and sell his refrigerators, em- 
ployed the current of air, an ice-box, differing 
somewhat from the complainant's in construc- 
tion, and a partition, in the interior of the 
structure, not reaching so low or near the bot- 
tom of the refrigerator as the complainant's, 
and combined with these a double movable 
register in two parts, one to admit external 
air to the ice, and the other to allow, at the 
same time, of the escape of the air which had 
remained for a time within the refrigerator. 
The theory of this arrangement was, that 
without any admission of external air, an 
equilibrium of temperature was in time estab- 
lished within the refrigerator, and- circulation 
ceased. The claim was for "the combination 
of the double register," with the ingress and 
egress openings with the partition having the 
openings at top and bottom, the whole ar- 
ranged and operating substantially as de- 
scribed. 

T. A. Jenckes and C. W. Huntington, for 
complainant. 
B. R. Curtis and C. P. Judd, for respondent 

CLIFFORD, Circuit Justice. The better 
opinion is, that the first claim must be con- 
strued in connection" with the several ex- 
planations which follow it, as those expla- 
nations are, to a certain extent, the con- 
struction which the patentee put upon the 
claim, and being a part of the instrument, 
and immediately connected with the claim, 
the whole must be construed together. Tak- 
en in that point of view, the invention con- 
sists in a combination of three elements, all 
of which are admitted to be old. The claim; 
therefore, is for the combination, and for 
nothing more. The elements of the com- 
bination are as follows: First, the employ- 
ment of an open-bottomed ice-box, construct- 
ed in such manner that, by the perforation 
of holes in the sides and bottom of the box, 
the air will pass freely down through the 
same, and fall directly from the ice upon 
the articles to be refrigerated; the second ele- 
ment is the dividing partition, open above 
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and t>elow, and so placed that by means of 
a self-operating internal circulation, the 
whole of the contained air shall be kept in 
motion, moving downward and upward in 
currents as described, and be thereby caused 
to revolve around the partition; the third 
element is the chamber with the shelves or 
fixtures for holding the articles to be re- 
frigerated, as more fully set forth in the ex- 
planatory clause. The currents are caused 
by the downward tendency of the cold air 
in the compartment or bos containing: thp 
ice, and by the upward tendency of the warm 
air in the other compartment where it is 
less affected by the ice. As described, the 
partition does not extend to the bottom nor 
to the top of the casing, but leaves an open- 
ing, as it is called, at each end. The extent 
of the openings is not given, but it is quite 
evident that they must be sufficient to allow 
the currents of air, created by the down- 
ward and upward tendency of the cold and 
warm air, to revolve around the partition in 
the manner described. The utility of the 
invention when constructed as directed in the 
specification, cannot be doubted; and it is 
equally certain that the respondent has not 
introduced any satisfactory evidence tending 
to show that the patentee is not the original 
and first inventor of the 1 improvement. The 
suit is founded upon the reissued patent, and 
when introduced the letters-patent are prima 
facie evidence that the patentee is the origi- 
nal and first inventor of what is therein 
described as his invention. An argument 
upon that topic is unnecessary, as there is 
no evidence to overcome the prima facie 
presumption which the letters-patent afford. 
Undoubtedly the second question, which is 
the question of infringement, is attended 
with more difficulty, as the evidence upon 
that subject is quite conflicting. The com- 
plainant does not deny that the rule of law 
applicable to the case is correctly stated 
by the respondent. Where all the elements 
of a machine are old, and the invention con- 
sists solely in the combination, by which a 
new and useful result is effected, as com- 
pared with the old machine, on which the im- 
provement is made, no one can be held as 
an infringer who does not use all of the ele- 
ments of the new combination. The rea- 
son of the rule is, that others as well as the 
first patentee, may improve the old machine; 
and if they do so by the use of a substan- 
tially different combination, they are not 
infringers, although they may have used all 
of the elements of the first invention, except 
one, and their machine may perform sub- 
stantially the same functions. 

The property of the first inventor consists 
in the new combination he has made, and 
to that and its result he is fairly and fully 
entitled, but he cannot invoke the doctrine 
of equivalents to suppress any other improve- 
ment which does not embrace his improve- 
ment, and which is substantially different. 
Formal differences or colorable evasions, 
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however, are not sufficient to confer any right 
as against the first patent, but the patentee 
and all those claiming under him will treat 
all such as culpable infringements. 

Applying those rules to this case, the re- 
spondent insists that he is not an infringer. 
He bases his defence in this behalf, chiefly 
upon two grounds, which will be briefly and 
separately considered. He insists, in the 
first place, that his ice-box is substantially 
different, because, as he insists, the eduction 
passage for the air across the bottom of the 
box in the. rear, is not substantially the same 
as the holes in the ice-box of the complain- 
ant; secondly, because, as he insists, the 
side of the ice-box, as used in his machine, 
instead of the partition in that of the com- 
plainant, is not substantially the same as 
the partition in that' of the complainant. 
The side of the ice-box, it will be observed, 
does not extend below the box itself, and 
consequently, the lower opening, if such it 
may be called, is much larger in the machine 
of the respondent than in that of the com- 
plainant The corresponding suggestions 
are, that the machine of the respondent has 
no open-bottomed ice-box, like that of the 
complainant, and that it has no device or 
partition to keep separate the ascending cur- 
rents from those which are descending. The 
theory of the complainant is, that the cur- 
rents of air in his machine moved upward in 
one apartment and downward in the other, 
but the respondent insists that the currents 
in his machine move in all directions in each 
apartment, and that in that respect the two 
machines ate substantially different. Evi- 
dently the operation of the machine of the 
respondent is not as perfect as that of the 
complainant; but it cannot be. admitted that 
an infringer can successfully defend him- 
self against the charge of infringement by 
the allegation and proof that his machine is 
not as good as that of the inventor whose 
rights he has invaded. The rights of an in- 
ventor are oftentimes affected as injuriously 
by the sale of poor machines in the market, 
as by those made more strictly In conformity 
to his patent. The effect of the eduction 
passage for the air in the one or the other 
machine is precisely the same in kind, and 
the mode of operation in the one and the 
other is also the same. The purpose is to 
allow the cold air to descend from the ice- 
box upon the articles to be refrigerated; and 
when that is accomplished, it passes into 
the other apartment, where the temperature 
is warmer, and ascends precisely as In the 
machine of the complainant. But it is said 
that inasmuch as the ice-box does not ex- 
tend more than two thirds of the way to 
the bottom of the box, the operation is not 
as complete as it is in the machine of the 
complainant; and no doubt there is a dif- 
ference, but it is one of degree, and not o*f 
kind, and in my judgment cannot save the 
respondent from the charge of being an in- 
fringer. The general tendency of the air 
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in the compartment containing tlie ice-box 
is downward, and the general tendency of 
the air in the other compartment is upward; 
and although it may not be as completely 
so in either apartment of the respondent's 
machine as in the machine of the complain- 
ant, still the better opinion is, I think, that 
the difference is not such as will relieve the 
respondent from the charge of infringement. 
The same remarks are applicable also to the 
partition. The slide of the ice-bos is not as 
long in the machine of the respondent, as 
the partition in the machine of the com- 
plainant; but the difference is merely formal, 
because, if it is not extended downward suf- 
ficiently to perform the same function as 
that of the partition, the machine would be 
of no value. Unless it accomplishes the same 
result in kind as the partition in the machine 
of the complainant, the machine would be 
useless; and it certainly is no defence that 
it is different in form, if it performs the 
same function in substantially the same way 
and produces substantially the same result. 
Nor is it any defence that the result is not 
as good, if it be substantially the same 
in kind and is produced substantially by the 
same means. The complainant is entitled to 
a decree. 

[For other cases involving this patent, see 
note to Roberts v. Buck, Case No. 11,897.] 



Case No. 11,904. 

ROBERTS et al. v. The HUNTSVILLE. 

[3 Woods, 386.] i 

Circuit Court, S. D. Georgia. April Term, 1877. 

Maritime Liens — Satisfaction of Salvage De- 
cree—Prior Mortgage — Practice — Reseiz- 

URE. 

1. A ship was libeled for salvage, and a decree 
for salvage rendered. The sureties for the 
claimants, the owners, were compelled to pay 
the salvage decree. Held, that they were not 
entitled to priority, for the sum so paid, over 
valid mortgages which antedated the salvage 
services. 

[Cited in The Madgie, 31 Fed. 928.] 

2. When a ship is libeled and seized, and re- 
leased on bond, the libelants cannot re-seize her. 
By her discharge she becomes free, and all 
anterior liens stand good against her as before 
her seizure. 

[Appeal from the district court of the Unit- 
ed States for the Southern district of Geor- 
gia. 

[This was a libel by Joseph A. Roberts and 
Joseph Bramell against the steamship Hunts- 
ville for advances made for necessaries sup- 
plied, and for their indemnification as sure- 
ties.] 

S. Yates Levy, for libelants. 

William Garrard cited 2 Pars. Shipp. & 
Adm. 233, 234; Carroll v. The Leathers [Case 
No. 2,455]; The Union [Id. 14,346] ; The White 
Squall [Id. 17,570]; The Larch [Id. 8,085]. 

i [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 



BRADLEY, Circuit Justice. The steam- 
■ ship Huntsville, of New York, being disabled 
at sea, was brought into the port of Savan- 
nah and libeled for salvage. Roberts and 
Bramell, at the request of her master, who 
intervened for the owners, became sureties 
for the costs and salvage, and the vessel was 
discharged. A decree for salvage was made, 
and the. sureties were obliged -to pay the 
amount' Meanwhile, the vessel being left in 
their charge as factors, whilst undergoing re- 
pairs, and they becoming alarmed for their 
indemnification, having learned that the own- 
er was insolvent, and that the vessel was 
covered by mortgages, filed the libel in the 
present case, not only for advances made for 
necessaries supplied, but for their indemnifi- 
cation as sureties in the original suit, praying 
to be subrogated to the rights of the salvors. 
The vessel was thereupon re-seized and sold, 
and the proceeds paid into the registry of the 
court. The mortgagees intervened and con- 
tested the right of Roberts and Bramell, to 
priority on these proceeds. 

The question now to be decided is, whether 
Roberts and Bramell, the present libelants, 
as sureties, seeking subrogation to the rights 
of the salvors, are entitled to priority over 
the mortgage liens, which are conceded to 
be valid, and to antedate the salvage serv- 
ices. I am clearly of opinion that they are 
not. The rights of sureties subrogated to 
those of the original libelants, are so clearly 
and fully expounded by Judge McCaleb, in 
the case of Carroll v. The Leathers [supra], 
that it is unnecessary to add anything to the 
judgment in that case. The salvors them- 
selves ceased to have any lien on the ship 
after she was claimed and released from 
their seizure on stipulation. Their claim 
then became a personal one against the 
owners and stipulators. It has been repeat- 
edly held that, except where fraud has been 
practiced in procuring the vessel's release, 
the libelants cannot re-seize her. By her 
discharge she becomes free, and all anterior 
liens stand good against her, as before the 
seizure. So that if the present nbelams 
were invested with every right of the sal- 
vors, they could not have recourse to the 
ship again for the cause of salvagje, except 
as they would have recourse against any oth- 
er property of the owner: The Union [supra] ; 
The White Squall [supra], and cases there 
cited by Mr. Justice Nelson, and cases re- 
ferred to by Judge McCaleb in Carroll v. 
The Leathers. The case of The J. A. Brown 
[Case No. 7,118], decided by Judge Lowell, 
in Massachusetts, at the March term, 1876. 
does not seem to me to be at variance with 
this conclusion. There a mate of a vessel li- 
beled her for wages; pending the libel a part 
owner paid the wages and file'd a libel seek- 
ing to be subrogated to the mate's lien as 
against a mortgage, and the subrogation was 
allowed as to that portion of the wages for 
which the pant owner was not personally lia- 
ble. I do not understand that in this case 
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the vessel was discharged. It still remain- 
ed subject to the lien for wages when the 
libel for subrogation was filed. This deci- 
sion was in entire harmony with the cases 
to which I have referred, and I see no reason 
why it is not giood law. 

The conclusion to which I come, therefore, 
is that the sureties, the libelants in the pres- 
ent case, can only have such relief as the 
salvors could have by execution on their de- 
cree, which would be postponed to existing 
liens on the vessel. They are entitled to all 
the interest of the owner of the ship and to 
nothing more. This postpones them to the 
mortgagees. 

The fact that the present libelants relied 
on the ship, and had possession of her (if 
such was the case), makes no difference. 
The possession they had was only the pos- 
session of the owner, and may have been a 
protection as against him, but had no greater 
force or effect. She was subject to all the 
Hens to which she would have been subject 
in the owner's hands. 

The decree of the district court is affirmed, 
with costs, and decree will be entered ac- 
cordingly. 
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Case Ho. 11,905. 

ROBERTS et ux. v. MOORE. 

[9 Am. Law Reg. 25; 3 Wall. Jr. 292.] i 

Circuit Court, D. New Jersey. Sept. Term, 
1860. 

Limitation of Actions — Disabilities— Tenancy 

in Common— Adverse Possession— Bt 

Agent — Ejectment. 

1. The act of limitations of New Jersey, lim- 
iting the right of entry on lands to twenty 
years, "provides that in case of certain disa- 
bilities, the time during which the person who 
shall have the right to entry shall be under any 
such disability shall not be taken or computed 
as part of said period of twenty years. Held, 
that when the statute has once begun to run, 
it will continue to run over all subsequent disa- 
bilities. 

[Cited in Harris v. McGovern, Case No. 6,- 
125.] 

[See West v. Pine, Case No. 17,423; Wright 
v. Scott, Id. 18,092.] 

2. The ruling of the supreme court of New 
Jersey in Clark v. Richards, 3 Green [15 N. J. 
Law] 347, approved. 

3. A refusal by one tenant in common to let 
his co-tenant come in or participate in the en- 
joyment of the common property, is equivalent 
to turning him out, and constitutes an adverse 
possession. 

4. The possession of lands by an agent or 
manager, is an actual possession, within the 
meaning of the thirty years act of New Jersey, 
and constitutes an adverse possession as against 
a co-tenant. 

i [3 Wall. Jr. 292, contains only a partial re- 
port.] 



This was an action of ejectment for an un- 
divided portion of a large tract of land in 
Atlantic county, New Jersey, known as the 
"Weymouth Furnace Tract," tried before his 
honor, Mr. Justice Grier, at Trenton, at Sep- 
tember term, I860. 

Both parties claimed under Joseph Ball, who 
died in 1821 intestate, without issue, or broth- 
er or sister of the whole or half-blood, or 
representative of such brother or sister, or 
father or mother, capable of inheriting. His 
nearest 'relatives were a surviving uncle and 
aunt, and forty-one cousins, some of whom 
were the children of said uncle and aunt, and 
others of deceased uncles and aunts. At the 
time- of his decease he owned, in fee, three- 
eighths of the said tract, containing about six- 
ty thousand acres, with furnace, &c, on it, 
as tenant in common with Samuel Richards, 
who owned also three-eighths, and Mrs. Con- 
dit, who owned one-fourth. Shortly after the 
death of Mr. Ball, and more than thirty years 
before the commencement of this suit, Samuel 
Richards, supposing that the uncle and aunt 
were the only heirs, to the exclusion of the 
cousins, purchased the aunt's .interest, and 
took a deed from her; and also the uncle's 
interest from his heirs— he having died, intes- 
tate, before the purchase. Having thus pro- 
cured the Ball interest, he purchased out also 
Mrs. Condit in 1S29, and thereby' became, as 
he supposed, the sole owner of the property, 
and continued to carry on the furnace, and to 
cut and convert the timber and lumber on 
the premises to his own use until 1842, when 
he died, leaving a will, by which he devised 
the entire tract with the furnace to his two 
daughters, the wives of Stephen Colwell and 
Walter D. Bell, Esquires, of Philadelphia, 
who have ever since held these lands, (except 
portions sold off within seven years past,) and 
carried on the furnace upon them, cutting 
the wood and timber at pleasure. Among the 
cousins left by Joseph Ball, were Sarah John- 
son, a widow, who continued so until her 
death, in 1828; and Abraham Smith, who died 
in 1832; and George Custer, who died in 1S29. 
There were nine lessors of the plaintiff— three 
of them were the children of Sarah Johnson, 
and were married women when she died; one 
was a daughter of Abraham Smith, and was 
married when he died; and five were daugh- 
ters of George Custer, and were married when 
he died. The husbands of four of these lessors 
were still living, and joined in the suit; the 
husbands of the other five were dead, but 
the time since their deaths added to the time 
which had elapsed between the death of Mr. 
Bali and their respective parents, as above 
stated, would in no instance make twenty 
years, so that, if barred by the statute of 
limitations, it must be on the principle, that 
the statute began to run against the parents 
before their death, and afterwards continued, 
notwithstanding the coverture of the lessors. 
The suit was commenced in 1S58, more than 
thirty years after the conveyances by the 
surviving aunt and by the heirs of the surviv- 
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ing uncle of Mr. Ball, and more than twenty 
after the said three cousins, under whom the 
lessors of the plaintiff claimed, had died. 
There had been no claim made by or under 
any of the cousins of Mr. Ball, from the time 
of his death in 1821 to the commencement 
of this suit in 1858— a period of between thirty- 
seven and thirty-eight years. 

By the statute of descents in New Jersey, 
in default of issue, and of brothers and sisters 
and any descendants of them, and of father 
and mother, the land descends, equally, to the 
next "in degree of consanguinity" to the in- 
testate, however remote; and the statute of 
limitations provides, that "thirty years actual 
possession of land, uninterruptedly continued, 
wherever such possession was obtained by a 
fair bona fide purchase of any person in pos- 
session and supposed to have a legal right 
and title thereto, shall vest an absolute right 
and title in the actual possessor" [Nixon's 
Dig. p. 433, § 2]; provided that any person 
under legal disability, when his or her "right 
or title first accrued," shall have five years 
to sue after the disability shall be removed. 
Another section of the statute provides, that 
no person shall enter on lands, "but within 
twenty years next after his or her right or 
title shall accrue," provided that the time dur- 
ing which such person "shall have been under 
the age of twenty-one years, feme covert, or 
insane, shall not be taken or computed as a 
part of the said limited period of twenty 
years." [Id. p. 436, § 16.] 

Two questions were presented by this case: 
(1) Whether under the New Jersey statute of 
descents, above stated, giving the land to the 
next "in degree of consanguinity," the surviv- 
ing uncle and aunt took to the exclusion of 
cousins, or in common with them— whether, 
in computing degrees of kindred, the count 
was according to the civil or canon law? If 
by the former, which reckons from the in- 
testate to the common ancestor and then down 
to the claimant, then the uncle and aunt were 
the only heirs, for they were in the third de- 
gree, and cousins in the fourth. But if by the 
canon law, which reckons from the common 
ancestor down to the more remote of the two 
—the intestate or claimant, then the cousins 
would inherit with th-? uncle and aunt; for 
an uncle and cousin are both in the second 
degree. This question the court reserved to 
decide upon argument, if the jury should ren- 
der their verdict in favor of the plaintiff on 
the other question. But, as the jury found 
for defendant, no opinion was given on this 
point. (2) Whether, under the evidence in this 
case, the lessors of the plaintiff were barred 
by the statute of limitations, above referred 
to? 

Mr. Voorhees and W. L. Dayton, for plain- 
tiffs. 
Carpenter & Browning, for defendant. 

G-BJER, Circuit Justice (charging jury). 
From the evidence in this case it appears, that 
one Joseph Ball, who died in April, 1821, in- 



f testate, was seized of three-eighths of the 
Weymouth Furnace tract, containing some 
sixty thousand acres of land in Gloucester 
(now Atlantic) county, in this state. He left 
no issue, brother or sister of either the whole 
or half-blood, or representative of them; or 
father or mother capable of inheriting. His 
nearest relations were a surviving uncle and 
aunt and some forty-one cousins, children as 
well of such uncle and aunt as of deceased 
uncles and aunts. His interest in these lands 
descended to his heirs; but whether, by a 
proper construction of the statute of descents 
in this state, these heirs were the surviving 
uncle and aunt only, to the exclusion of the 
cousins, or whether they took, equally, with 
the cousins, is a question which this court has 
reserved to itself for future consideration, if 
it should become necessary to decide it after 
your verdict upon the other parts of the case. 
But it would seem to be very clear, from the 
evidence, that at that time the uncle and aunt 
supposed they were the only heirs, and so 
acted; and that the cousins, who could not 
have been ignorant of this property, acqui- 
esced in this assumption. For. the present, 
however, we will suppose that the construc- 
tion, which then seems to have been given 
to this statute, was wrong; and that, instead 
of this estate descending wholly to the uncle 
and aunt, they took it in common with the 
forty-one cousins. The question now is, wheth- 
er their rights are barred by the statute of 
limitations? 

In determining this question, it is your duty 
to take the law from the court, and apply it 
to the facts of the case, as given in evidence. 
Statutes of limitation are statutes of repose, 
and should be fairly and honestly executed. 
They are for the peace of society. Indeed, the 
well-being of society demands their faithful 
execution. The getting-up of latent claims, to 
the disturbance of possessions of long stand- 
ing, if encouraged, would be an intolerable 
mischief to any community. When Mr. Ball 
died, all his next of kin came forward, and 
claimed his personal estate. Legal proceed- 
ings were instituted and prosecuted for its 
distribution among them. The cousins made 
no claim to these lands, of which they could 
not have been ignorant. Indeed, they assent- 
ed to, or at least asquiesced in, the claims of 
their uncle and aunt, so that the construc- 
tion now sought to be given to the statute of 
descents is a new discovery. If they were 
then under a mistake, and suffered others to 
take possession of lands as their own which 
belonged to them in common, this was a 
voluntary ouster, or rather the confession of 
ouster on their part; and it is now, at the ex- 
piration of nearly forty years, too late to 
correct this error, if it was an error. 

One of the sections of your statute of limi- 
tation provides, that "no person shall enter 
upon any lands, tenements, and hereditaments, 
but within twenty years after his or her right 
or title shall accrue;" provided that the time 
during which such person "shall be under the 
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age of twenty-one years, feme covert, or in- 
sane, shall not be computed as part of the 
said limited period of twenty years." Al- 
though the phraseology here used is different 
from the English statute, it is, in my opinion, 
in substance the same; and under the English 
act, as well as under similar acts in this coun- 
try, it has long been a well-established prin- 
ciple, that when the statute once begins to run, 
it continues to run over all intervening dis- 
abilities: that is, if when the title accrues to 
a female, she should be a single woman, al- 
though she should subsequently marry before 
the expiration of the twenty years, yet the 
statute would run on the same as if such 
marriage had not occurred; and at the ex- 
piration of the twenty years her title would be 
gone, the same as if she had not married. 
This is a sound and well-settled construction 
of the English act, and, I think, it is also the 
true construction to be given to this act. Any 
other construction would stultify the legisla- 
ture, and render useless the act itself. In- 
stead of being a statute of repose, it would 
open the way for the very mischiefs it was 
intended to remedy— dormant claims might be 
continued for a century, and then wakened 
up to the serious disturbance of long-estab- 
lished possessions. Whilst I feel myself 
bound to follow the constructions given by the 
state courts to their own statutes, although 
differing from them, yet I entirely concur in 
the opinion of your own supreme court, made 
in 1S36, in the ease of Clark v. Richards, 3 
Green [15 N. J. Law] 347. (The judge here 
read a paragraph from the opinion delivered 
by Chief Justice Hornblower.) This is the law 
of your state, as declared by your supreme 
court more than twenty years ago; twice 
subsequently affirmed by the same court in 
the years 1844 and 1845. I concur in it, as a 
sound exposition of the act. The dictum of 
Judge Washington, referred to, in West v. 
Pine [Case No. 17,423], however mucb en- 
titled to respect, as coming from that dis- 
tinguished jurist, appears to have been hastily 
expressed, without the advantage of an argu- 
ment, and cannot therefore be regarded as 
well considered. It would certainly be an in- 
discreet and dangerous exercise of judicial dis- 
cretion, after a statute affecting title to real 
property had received the construction of your 
own courts, to express even a doubt of its 
correctness. To reverse such decisions, after 
they have become rules of property, might 
unsettle titles, increase litigation, and work 
intolerable evils. Especially, since the modern 
discovery of short judicial terms and frequent 
elections, would this evil be intensely magni- 
fied, if in such cases, as often happens, the 
last judge should affect to exhibit his wisdom 
by overruling his predecessor. Change of law 
by statute operates only on the future; but, 
if made by judicial decision, it re-acts on the 
past, and may destroy titles before valid and 
undoubted. If the construction of this stat- 
ute by your courts had worked injustice, the 
people of New Jersey could have annulled it 
20fed.cas. — 57 



almost any day by legislation; and if for 
over twenty years it has been received and 
acquiesced in, as the true construction of a 
statute so deeply affecting title to real prop- 
erty, it may be said to have the unanimous 
consent of the whole people. I concur with 
the learned chief justice in the decision; if I 
did not I would not venture to doubt its con- 
clusiveness. If, then, there has been an ad- 
verse possession by the defendant in this case, 
and those under wnom he claims, for twenty 
years, and if that adverse possession com- 
menced to run against persons under no legal 
disability, their right of entry is barred, what- 
ever disabilities may have subsequently oc- 
curred, and if you believe the defendant's wit- 
nesses, they prove such adverse possession. 

It appears, by the evidence in this cause, 
that the lessors of the plaintiff claim under 
three of the cousins' of Joseph Ball, who were 
living at the time of his decease, in 1821. 
One of these cousins was then a widow, and 
so continued for more than seven years after, 
when she died, leaving daughters, who were 
then, married women. The other two cousins 
were men, who lived from eight to eleven 
years after Joseph Ball; and at their deaths, 
their interests (if any) vested in their daugh- 
ters, who were then married. If the statute 
commenced to run against these cousins before 
their respective deaths, it continued on, al- 
though their heirs were married women, and 
have so continued ever since. 

Adverse possession means holding adversely, 
or in opposition to, the true owner. This may 
be by. one tenant in common against his co- 
tenant as well as when no co-tenancy exists. 
It is true, as a general rule, that the posses- 
sion of one joint tenant, or tenant in com- 
mon, is the possession of the other; and that 
a mere failure to account for the proceeds 
by the tenant in actual possession, does not 
amount to an ouster. But there need be no 
actual turning out. A refusal by one joint 
tenant, or tenant in common, to let his co- 
tenant come in, or to participate' in the en- 
joyment of the common property, is equiva- 
lent to turning him out. It is a question ot" 
intent by the actual occupant, and this inten- 
tion may appear as well by actions as by- 
words. It requires no special or verbal no- 
tice, but may be inferred from outward acts-. 
Open and notorious claim of ownership, and 
exercise of exclusive right, amount to actual 
ouster. If one take possession of property 
under a mistake in law, supposing it to be 
his, and the real owner— standing by— acqui- 
esces, his conduct is a voluntary or confessed 
ouster on his part, and he cannot afterwards, 
when he discovers the mistake, say such pos- 
session was not adverse. If, then, you believe 
that when Mr. Ball died, all parties supposed 
that his surviving uncle and aunt were his 
only heirs, and that subsequently Mr. Rich- 
ards purchased from them or their heirs, and 
has held possession under these conveyances 
for more than twenty years, the plaintiffs are 
barred from recovering in this case. 
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I think, also, the thirty years limitation ap- 
plies to this case: possession by an agent or 
manager, is actual possession within the mean- 
ing of the statute. If, upon the death of Mr. 
Ball, it was supposed by all the cousins that 
the property descended to the uncle and aunt, 
-and the tenant or manager acknowledged them 
.as the owner, they may he considered to have 
"been in possession; and the deeds made by 
them or their heirs bona fide and for a valu- 
-able consideration, are such conveyances as 
that actual possession under them for thirty 
years, would give title. The conduct of the 
cousins clearly shows, that they considered 
themselves ousted; and the conduct of Mr. 
Richards, in his long enjoyment as sole and 
absolute owner, cutting off all the timber, 
tmd in many instances re-cutting it, and in 
the open and extensive business continually 
carried on upon the premises for himself, and 
for no other, shows an adverse holding by 
him, if you believe the witnesses. 

If you find a verdict for the plaintiffs, you 
need not trouble yourselves about cyphering 
out the minute fractional parts to which they 
may be entitled: but if you find for the de- 
fendant, you will have only so to state, and 
that will end the controversy. 
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Case Uo. 11,906. 

ROBERTS v. MYERS et al. 

[Brunner, Col. Cas. 698; i 23 Law Rep. 396; 
17 Leg. Int. 405.] 

Circuit Court, D. Massachusetts. Sept., 1860. 

Coptright — Effect of Record— Litekary Peop- 

ekty— Printing— Drama— Assignment— 

Publication. 

1. The record of a copyright made in the form 
prescribed by the statute of 1831 [4 Stat. 436] 
is at least prima facie evidence that a printed 
title of the book was duly deposited in the. 
clerk's office. 

[Cited in Boucicault v. Eos, Case No. 1,691.] 

2. Where a copyright of a book has been 
taken out, a copy must be deposited in the 
clerk's office within three months after the pub- 
lication; but public representation of a drama 
is not a publication so as to require a copy to 
be so deposited. 

[Cited in Boucicault v. Hart, Case No. 1,692.] 
[See Boucicault v. Wood, Case No. 1,693.] 

3. A literary composition may be a book en- 
titled to copyright without being printed. 

4. Where a person employed as an actor and 
stage manager by the proprietor of a theater 
agreed with him to write a drama, which 
should be performed in his theater as long as 
it should draw good audiences, held, that a copy- 
right of the drama, when written, was properly 
taken out by the author, and that the proprietor 
had no other right than that of having the 
drama acted in his theater. 

[Cited in Boucicault v. Fox, Case No. 1,691.] 

5. An assignee of the exclusive right of act- 
ins: and representing a drama for one year 

i [Reported by Albert Brunner, Esq., and here 
reprinted by permission.] 



throughout the United States, excepting five 
specified cities, may maintain an injunction suit 
in his own name against a mere wrong-doer. 

In equity, 

E. Merwin, for complainant. 
T. W. Clarke, for respondents. 

SPRAGUE, District Judge. This is a mo- 
tion for a preliminary injunction to prevent 
the acting of a drama called the "Octoroon." 
The complainant claims as assignee of Bou- 
cicault, the author, who took out a copyright 
on the 12th of December, 1859. 

The objections to the respondents divide 
themselves into two classes: As of the valid- 
ity of the copyright, and the sufficiency of the 
assignment. The first objection is that this 
drama had been performed at the Winter Gar- 
den Theater, in New York, on the 6th day of 
December, 1859, and several other days pre- 
vious to the 12th, and that Boucicault was 
thus precluded from taking out a copyright. 
Whether a previous publication on the 6th of 
December would have precluded the author 
from taking out a copyright under the statute 
of 1831, I have no occasion now to consider, 
because acting or representing is not a publi- 
cation. It has been so decided in England, 
both upon the question of infringement and 
upon the question of dedication to the public. 
And our statute of 1856, c. 169, assumes the 
doctrine that representation is not publication, 
for that act was passed to give to the authors 
of dramatic compositions the exclusive right 
of acting and representing, which they did 
not enjoy under the previous statutes. Yet 
the prior acts secured to them the exclusive 
right of printing and publishing; and it was 
only because publication did not embrace act- 
ing or representation, that the statute of 185U 
was passed, superadding that exclusive right 
to those previously enjoyed. 

The second objection is that no printed title 
of this work was deposited in the clerk's of- 
fice, as required by statute of 1831, § 4. The 
only evidence upon this point is the record 
from the clerk's office of the taking out of the 
copyright, which is in the form prescribed by 
that section. It is true that as a general rule 
the return or record made by an executive of- 
ficer must set forth all the facts necessary to 
give validity to his doings, that the court may 
see whether the law has been complied with 
or not. But this statute prescribes the form 
of the return or record to be made by the offi- 
cer, a part of which is that the author* has de- 
posited in the clerk's office "the title of a 
book," etc., "in conformity to an act of con- 
gress entitled," etc. The clerk is thus au- 
thorized to record that the title has been de- 
posited in conformity with the act of con- 
gress, and I think that that record is prima 
facie evidence that the title was such as the 
statute requires. There is no evidence in this 
case that a printed title was not deposited. It 
stands merely upon the record. If the author 
is now to be required to prove by other evi- 
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tlence that this 'requirement of the law was' 
■complied with, he might be under the neces- 
sity, twenty years hence, of proving by parol 
that he had deposited a printed title, which is 
not required to be preserved otherwise than 
by the record, and when all the recollection of 
the transaction may have been lost; and this, 
too, although he had no power to have any 
other record made than that which the stat- 
ute had expressly prescribed. I have said 
that the record is prima facie evidence that a 
printed title was deposited. Whether it is 
conclusive or not, I have no occasion to de- 
xtfde. 

The third objection is that no copy of this 
book was ever deposited in the clerk's of- 
fice. The statute requires that such copy shall 
be deposited within three months after publi- 
cation. That time has not arrived. There 
has been no publication. 

The fourth objection is that this drama was 
never printed. By the statute, books, maps, 
charts, etc., may be secured by copyright. If 
this dramatic composition was a book within 
the meaning of the statute, it was the subject 
of copyright; and the question is whether 
the term "book," as applied to a literary com- 
position, carries with it the requirement of its 
being printed. There is much evidence that 
in popular language at the present day the 
term "book" implies a printed work, unless 
we are speaking of something other than a lit- 
erary composition, as blank books, etc. The 
statute requires a printed title page to be de- 
posited, and there is force in the argument j 
that this indicates that the work is to be print- 
ed. So also the statute requires that a copy 
shall be deposited in the clerk's office, and be 
transmitted to the state department; and cop- 
ies were at one time to be sent to the library 
of congress and the Smithsonian Institution; 
-and it may be urged that congress could not 
have contemplated that these copies might be 
in manuscript. But the language of the stat- 
ute, when describing what may be the sub- 
ject of copyright, is, I think, decisive of this 
question. By the first copyright act, which 
was in 1790 [1 Stat 124], it was provided, 
near the beginning of the first section, that 
■"the author * * * of any book already 
printed within these United States * * * 
shall have the sole right and liberty of print- 
ing, etc., such book." And toward the close 
of that section it is provided "that the author 
of any book already made and composed and 
not printed or published, or that shall hereaft- 
er be made and composed, * * * shall 
have the sole right and liberty of printing, 
ore, such book." And the statute of 1831, 
now in force and under which this copyright 
was taken out, in section first provides that 
the' "author of any book * * * which may 
be now made or composed and not printed 
■and published, or shall hereafter be made or 
composed * * * shall have the sole right 
and liberty of printing," etc. Here it is clear- 
ly expressed that a book may exist without 
printing; and such book when made or com- 



posed is to be entitled to copyright. The ob- 
jection, therefore, cannot prevail. 

The fifth objection is that prior to the writ- 
ing of this drama Boucicault was in the em- 
ployment of one Stewart, and wrote it as his 
servant, and that the work, therefore, belongs 
to Stewart. The only evidence of any agree- 
ment with Stewart is his answer to a bill in 
equity against himj in order to enjoin him 
from performing this drama in the Winter 
Garden Theater in New York, of which Stew- 
art was the proprietor. That answer has 
been filed here as an affidavit If that an- 
swer had set forth an agreement such as the 
respondent now contends for, I have great 
doubt whether it would be sufficient without 
corroboration by other evidence to defeat Bou- 
cicault's copyright It was made by Stewart 
as a party to a suit in which the bill of com- 
plaint was under oath, and set forth a right 
in the author to the exclusive enjoyment of 
his own work, and I should certainly hesitate 
before I should, upon that answer alone, when 
filed here merely • as an affidavit, overthrow 
the copyright of Boucicault But the answer 
does not set forth any such agreement as the 
respondent alleges. It states that Boucicault 
was in the employment of Stewart as a, per- 
former and stage manager. It does not say 
that he was employed as an author, but that, 
while a performer and manager, he verbally 
agreed to write a play representing life on the 
Mississippi, and that it should be performed 
at Stewart's theater so long as it should con- 
tinue to draw good audiences. By this agree- 
ment Stewart acquired no right or interest 
in the play to be written, except the privilege 
of having it performed at his theater. All 
other rights were retained by the author. 
Suppose, instead of this being an agreement 
to write a play, and that it should be per- 
formed at that theater, the play had already 
been written, and Boucicault had made this 
agreement for its performance. It would be 
merely a license for its representation in a 
particular theater; and the fact that the play 
was not then in existence cannot strengthen 
the right of Stewart, so as to give him any 
greater claim than he would have if the 
drama had - previously been written. It is 
quite clear that Boucicault, and not Stewart, 
was the proper person to take out the copy- 
right, which extends to the whole United 
States. Stewart was not even an assignee for 
any portion of the United States, but at most 
a licensee for a particular theater. 

The sixth objection is to the right of Rob- 
erts to maintain this suit as assignee. It is 
rested on two grounds. First, that the instru- 
ment relied upon is a license and not an as- 
signment. But the instrument itself in terms 
"assigns" the right therein named to Roberts, 
and I think that the parties intended it should 
have that effect. The second ground is that 
the whole right of Boucicault is not trans- 
ferred, that it is only the right of representa- 
tion, and that, too, for a limited time, and not 
for the whole territory of the United States. 
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The assignment is of the exclusive right of 
acting and representation in all places 
throughout the United States, excepting the 
cities of Boston, New York, Philadelphia, Bal- 
timore, and Cincinnati for the term of one 
year. Whatever force this objection might 
have at law, it cannot prevail in equity. The 
statute of 1S34 [4 Stat. 728] sanctions assign- 
ments of copyrights by prescribing the in- 
strument by which they are to be made, and a 
mode of recording them. It does not say 
what interest may be assigned. But there is 
no sufficient reason for preventing the author 
from conveying a distinct portion of his right. 
Divisibility as well as assignability enhances 
the value of his property, for he may find a 
purchaser able and willing to pay for a part, 
but not for the whole of his copyright. The 
exclusive right of acting and representing is 
distinct from that of printing and publishing, 
created indeed by a new statute which super- 
adds it to those pre-existing rights; and there 
is no good reason why it should not be as- 
signable, and that too, for a limited time. 
The respondent is a mere wrong-doer who has 
invaded this copyright, and intends further to 
invade it within the time and territory which 
the author, for a valuable consideration, has 
transferred to the complainant. It is quite 
clear that this copyright being infringed and 
in danger of further violation by a person who 
has no color of right, the true owner ought to 
have a remedy. But it is said that Bouci- 
cault ought to be the complainant, or at least 
join with Roberts. Why so? His interest 
has not been invaded or endangered, nor can 
the non-joinder of Boueicault in any way af- 
fect the defendant. He is not in danger of 
suffering from another injunction upon the 
suit of Boueicault. To require him, then, to 
be joined with Roberts would be an idle and 
nugatory act, beneficial to no one; and such 
acts courts of equity do not require. There 
is no good reason why the injunction prayed 
for should not be granted on the application 
of Roberts alone. Temporary injunction 
granted. 



Case Wo. 11,907. 

ROBERTS v. NELSON. 

[8 Blatchf. 74; i 10 Am. Law Reg. (N. S.) 115; 
40 How. Prac. 387.] 

Circuit Court, S. D. New York. Nov. 30, 1870. 

Removal of Causes — Jurisdictional Amount — 
Summons — Subsequent Reduction — Assign- 
ment. 

1. This suit was commenced in a state court, 
August 1st, 1870. by the service of a summons 
for a money demand, on contract, demanding 
§330.25, and interest from July 1st, 1858, and 
*-osts of suit, and was removed into this court by 
the defendant, under the 12th section of the act 
of September 24th, 1789 (1 Stat. 79), the peti- 
tion for removal stating that the matter in dis- 
pute in the suit exceeded the sum of §500, ex- 
clusi ve of costs. The plaintiff moved this court 

i [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



to remand the cause to the state court, on the 
ground that, by the summons, the amount in 
dispute could not be properly said to be over 
§500: Edd y that the case was a proper one 
for removal, and that the motion must be de- 
nied. 

2. The right of removal depends upon the 
facts as they exist when the suit is commenced. 

[Cited in Carr?ck v. Landman, 20 Fed. 210.] 
[Cited in brief in Keiser v. Cox, 116 111. 26, 
4 N. E. 384.] 

3. The jurisdiction of this court having once 
attached, no subsequent event can divest it. It 
cannot be divested by a reduction, by the dec- 
laration filed in this court, of the amount of 
the claim. 

4. Where, by the declaration filed in this 
court, it appeared that a part of the demand 
was a claim for merchandise sold to the de- 
fendant by one P., who afterwards assigned 
such claim to the plaintiff, and neither P. nor 
the defendant was a citizen of the state where 
the suit was brought, and the plaintiff moved 
to remand the cause to the state court, on the 
ground that the suit, so far as such claim was 
concerned, was a suit to recover the contents 
of a chose in action, and could not, under the 
11th section of the said act, have been brought 
by P., if he had not assigned such claim: Held, 
that this court had a right to proceed in the suit 
in respect to the rest of the demand, even 
though it was not over $500 in amount, exclu- 
sive of costs, and that the motion must be de- 
nied, both in respect to the entire suit, and in 
respect to such claim. 

[This was an action by William H. Roberts 
against Rensselaer R. Nelson. Heard on mo- 
tion to remand.] 

Rocellus S. Guernsey, for plaintiff. 
Edward H. Hawke, for defendant. 

BLATCHFORD, District Judge. This is a 
motion on the part of the plaintiff for an or- 
der remanding this suit to the supreme court 
of the state of New York. It was commenced 
in that court by the service on the defendant 
of a summons dated August 1st, 1870, unac- 
companied by the service or filing of a com- 
plaint. The summons is called, on its face, 
a "summons for a money demand, on con- 
tract.*' It notifies the defendant that the 
complaint will be filed, without specifying 
when, and requires him to answer it with- 
in twenty days after the service of the sum- 
mons, and notifies him that, if he shall fail 
to do so, the plaintiff will take judgment 
against him for the sum of S330.25, with in- 
terest from July 1st, 1858, besides the costs 
of the action. The time for the defendant 
to appear or answer was extended, by con- 
sent, until October 15th, 1S70. The defend- 
ant entered his appearanece in the state 
court, in the suit, on the 14th of October, 
and at the same time filed therein a petition 
praying for the removal of the suit into this 
court, and offered proper surety therefor. On 
the 17th of October, the state court, on such 
petition, entry of appearance and offer of 
surety, made an order, stating that it was 
made to appear, to the satisfaction of that 
court, that this suit was commenced, in that 
court, by a citizen of the state of New York, 
against a citizen of the state of Minnesota, 
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and that the matter in dispute exceeded the 
sum of §500, exclusive of costs, and ordering 
that such surety be accepted, and that the 
suit be removed for trial into this court. 
The proceedings for removal were instituted 
under the provisions of the 12th section of 
the act of September 24th, 1789 (1 Stat. 79). 
The petition presented to the state court by 
the defendant, stated that the matter in dis- 
pute in the suit, and for which the suit was 
brought, exceeded the sum of five hundred 
dollars, exclusive of costs, and a copy of the 
summons was annexed to the petition. No 
proceeding other than the service of the sum- 
mons took plaee in the state court prior to 
the filing by the defendant of the papers for 
removal. Copies of the process and the other 
papers in the suit were entered in this court, 
and, subsequently, the plaintiff filed a dec- 
laration in this court, in the suit, in as- 
sumpsit, in which he eounts on an indebted- 
ness due to him by the defendant July 1st, 
1858, amounting to $287.25, less a payment 
thereon of $100. April 16th, 1858, and also 
on an indebtedness due to one Pierce, by th(* 
defendant, April 10th, 1858, for merchandise 
then sold by Pierce to the defendant, amount- 
ing to $43.25, and an assignment of sucn 
claim by Pierce to the plaintiff, in 1867. 
The declaration claims to recover $230.50, 
and interest thereon from July 1st, 1S58, and 
avers that the plaintiff brought this suit in 
the supreme court of the state of New York, 
by summons, and that an order was made 
in that court, on the motion of the defend- 
ant, transferring the action to this court. 
The declaration also states, that the suit is 
brought by the plaintiff in his own behalf, 
and also in behalf of his assignor, Pierce, 
"a citizen of the state of New Jersey since 
the year I860." After filing this declaration, 
the plaintiff now makes the motion to re- 
mand, on an affidavit alleging that the dec- 
laration is for $187.25, and interest thereon 
from January 1st, 1S59, and for the Pierce 
claim, assigned to the plaintiff, and interest 
thereon from July 1st, 1858, and that Pierce 
is not now, and has not been since the year 
1860, a citizen of the state of New York, but 
a citizen of the state of New Jersey. 

One ground urged in support of the mo- 
tion is, that the amount claimed in the sum- 
mons was only $330.25, and interest from 
July 1st, 1S5S; that this amount could not 
be said to be over $500; that it might or 
might not have brought the recovery to over 
§500; and that the rate of interest might 
have been, by agreement, such as to have 
made the recovery less than over $500. The 
petition in the state court avers positively, 
that the matter in dispute in the suit, and 
for which the suit is brought, exceeds the 
sum of $500, exclusive of costs. This makes 
a case directly within the 12th section of the 
act of 1789. The right of removal depends 
upon the facts as they exist when the suit 
is commenced. The language of the section 
is, that, if "a suit be commenced," &c., "and 



the matter in dispute exceeds," &c The 
plaintiff does not now assert that the matter 
in dispute when the suit was commenced, 
did not, as shown by the summons, exceed 
$500, exclusive of costs, or that the sum of 
$330.25, with interest from July 1st, 1858, 
to August 1st, 1870, did not amount to $500. 
On the record in the state court, it must be 
held that the matter in dispue exceeded, 
when the suit was commenced, the sum of 
$500, exclusive of cost. The jurisdiction of 
this court having once attached, no subse- 
quent event could divest it Clarke v. Mat- 
thewson, 12 Pet. [37 U. S.] 164. Therefore, 
the reduction of the amount of the claim by 
the declaration filed in this court cannot af- 
fect the question. 

The second ground in favor of the motion 
to remand is, that this court is forbidden to 
take cognizance of the suit. The 11th section 
of the said act of 17S9 provides, that this 
court shall not have cognizance of any suit 
to recover the contents of any chose in ac- 
tion, in favor of an assignee, unless a suit 
might have been prosecuted therein to re- 
cover the said contents, if no assignment had 
been made, except in cases of foreign bills 
of exchange. It is claimed that the debt of 
$43.25 is a chose in action; that a suit for 
it could not have been prosecuted in this 
court by the assignor, Pierce, a citizen of 
New Jersey, against the defendant, a citi- 
zen of Minnesota; that this court has no cog- 
nizance of this suit, so far as the debt for the 
$43.25 is concerned; and that, therefore, this 
court has no cognizance of any part of the 
suit. Admitting that this court has no cog- 
nizance of the suit so far as concerns the 
right to recover the amount due on the claim 
assigned by Pierce to the plaintiff, it by no 
means follows that it has no right to pro- 
ceed in the suit in respect to the other claim. 
I think it has. The asserting by the plain- 
tiff, in his declaration, of a right to recov- 
er the $43.25, in this- court, in the suit, when 
he has no such right, cannot be allowed to 
give him the right, on his own motion, to 
send the entire case back to the state court, 
and deprive the defendant of a right to a 
trial in this court in respect of the other claim 
set up in the declaration. Nor is it a ground 
for granting the motion to remand the entire 
suit, that, if the claim for the S43.25 be 
stricken out, the other claim will, with inter- 
est, not amount to over $500, exclusive of 
costs. The jurisdiction of this court over 
the case 'having been complete when it was 
removed, cannot be ousted by the action of 
the plaintiff in inserting such a claim in the 
.declaration as the claim for the $43.25. Nor 
is the insertion of such a claim a ground for 
remanding so much of the case as concerns 
such claim. If this court cannot give judg- 
ment for the plaintiff for such claim, he can 
sue to recover its amount in some proper 
court. If he does not desire to proceed in 
this court in respect of the other claim, he 
can discontinue the entire suit. But, on the 
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record, the defendant has a right now to re- 
tain the case in this court, and the motion to 
remand must he denied. 



Case No. 11,908. 

ROBERTS et al. v. The OCEAN STAR.* 
District Court, S. D. Florida. Dec, 1860. 
Seamen — Salvage— Wages— Average — Aban- 
doned Voyage — Damage to Ship. 
[1. Seamen, after a wreck, may recover from ■ 
the materials and cargo, in the ratio of their 
respective values, wages for the time spent m 
saving them. Unless their services are very ex- 
traordinary, they are not entitled to salvage.] 

[2. When a vessel puts into a port of necessi- 
ty, the wages and provisions of the crew are not 
chargeable upon the cargo in general average 
if the vovage is there abandoned, but they are 
so chargeable if it is resumed, and the cargo de- 
livered at the port of destination.] 

[3. Loss or damage to a wrecked ship or her 
tackle in consequence of successful efforts to 
get her afloat with her cargo, or for the com- 
mon benefit, should be apportioned upon ship 
and cargo, but, if the efforts fail, the loss should 
fall wholly on the ship.] 

[4. Damage to the materials of a lost ship in 
saving the cargo should be paid by the cargo.] 
[5. A ship floated off a reef by putting a part 
of the cargo into a wrecking vessel should con- 
tribute to the loss or damage suffered by such 
part. The liability of the wrecker for damage 
caused by his own fault does not, in the ab- 
sence of payment by him, discharge the liability 
of the ship.] 

[6. When a ship makes a port 'of distress in 
such a condition that she ought to he discharged 
for the common benefit, the expenses of pumping 
and unloading, removing cargo to a warehouse, 
storing cargo, wharfage on the ship before dis- 
charging cargo, and wharfage on cargo upon 
landing, should be apportioned upon ship and 
cargo.] 

[7. The total salvage upon a ship and cargo 
saved together should be apportioned between 
them in the ratio of their values.] 

[8. When a ship is wrecked and lost, each 
separate article of the cargo saved should bear 
its own expense of saving, landing, and storing, 
so as to do justice to different shippers of dif- 
ferent kinds of goods. But articles of the same 
kind, saved at the same time, by the same sal- 
vors, and in a similar condition, may generally 
be charged with the same rate of salvage; and 
notary's fees, costs of the salvage suit, and 
similar charges for the common benefit should 
be apportioned.] 

[9. When transshipment is necessary in a port 
of distress, a reasonable compensation for the 
master's time and expense in securing another 
vessel should be charged upon the cargo, ex- 
cept where he transships to earn his original 
freight.] 

[10. The master's delay and expense in trav- 
eling to consult the shipowner or underwriter 
uDon the propriety of abandoning the voyage 
at a port of distress ought not to fall upon the 
cargo if the voyage is abandoned, and probably 
not if it is completed.] 

[11. When a voyage is abandoned in a port of 
distress, the exDense of the master's passage 
home should not fall upon the cargo.] 

[12. Pilotage into a port of distress, together 
with customhouse and notary's fees there, and 
surveyor's and diver's charges rendered with a 
view to determine the question of repairs, as 
well as the costs of a salvage suit, should be 
apportioned upon the ship and cargo.] 

i [Not previously reported.] 
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[13. The master's agent or consignee in a port 
of distress should classify his accounts for dis 
bursements and commissions as follows: (1> 
On account of the ship or materials alone, (2> 
on account of the ship and cargo, (3) on account 
of the cargo alone.] 

[This was a libel for salvage by Joseph 
W. Roberts and others against the American 
ship Ocean Star and cargo. A decree was 
rendered for libelants. (Unreported.) The 
hearing is now upon the apportionment of 
salvage and expenses between ship and car- 
go.] 

Winer Bethel, for libelant 

S. J. Douglass, for respondent 

MARVIN, District Judge. This ship, 
laden with 2,59S bales of cotton, bound 
from New Orleans to Liverpool, ran ashore 
on the Florida reef, from which she was 
got off by the assistance of a number of 
wrecking vessels. The wreckers carried out 
three anchors, lightened the ship of 383 
bales, and heaved her off the reef, in a con- 
dition badly damaged, and leaking. Some 
days since, the court decreed to the wreck- 
ers for their salvage services $16,500, valu- 
ing the ship at 82,500, and the cargo at 
S104,000. The vessel has been condemned, 
and the cargo is to be transshipped in an- 
other vessel. The transshipment of the car- 
go has made it necessary, in order to pro- 
tect the just rights and interests of the par- 
ties concerned, that the salvage and ex- 
penses should be adjusted and distributed 
between the ship and cargo, so that the 
sum which each ought to pay may be dis- 
tinctly ascertained. Some few errors, tri- 
fling in their pecuniary results, but still er- 
rors, have heretofore been committed by 
the court in making similar distributions, 
owing to a want of time to consider fully 
the questions involved, without detaining 
the vessel employed to carry on the cargo. 
To correct these errors, and to prevent their 
being followed in future, as precedents, is 
the principal object of this opinion. 

It is an obvious principle of equity that 
whenever expenses have been necessarily 
incurred for the common benefit of two or 
more interests, by a person authorized to act 
on behalf of the parties concerned, the in- 
terests benefited ought to contribute to the 
expenses in -proportion to their respective 
values. And whenever expenses have been 
rightfully incurred for the benefit of one in- 
terest alone, that interest alone ought to 
bear the burden of it 

Bearing these principles in mind, we pro- 
ceed to remark upon the topics involved in 
the subject, as follows: 

1. Wages and Provisions of the Crew. 
Such is the nature of the contract between 
the shipper and shipowner, and such is the 
law applicable to such contract that the 
master must not abandon his ship or cargo 
upon any ground, when it is practicable 
for human exertions, skill, and prudence to 
save them, or any part of them, from im- 
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pending peril. A loss of the goods, caused 
by negligence, carelessness, or unskillful- 
ness, or any loss which might have been 
prevented by human exertions, is not a loss 
by a peril of the sea, which exonerates the 
master and shipowner, under their bill of 
lading, from liability. After shipwreck, the 
master is bound to exert himself to the ut- 
most to save the goods, and to attend to 
their safe custody and preservation. In 
Cordes v. The Niagara, 21 How. [62 U. S.] 
7, the supreme court of the United States 
held that the shipowner was liable for loss 
and damage happening to the cargo after 
the ship had stranded, because the master 
did not sufficiently exert himself to pre- 
vent such loss or damage. And in King v. 
Shepherd [Case No. 7,804], the shipowner 
was held liable for the loss or theft of a 
keg of specie, happening while the ship was 
stranded on the Florida reef. In like man- 
ner, the seamen are bound to labor in sav- 
ing the materials and cargo of a wrecked 
ship, under a penalty of a forfeiture of 
their wages, and, according to the laws of 
Oleron, "le plus grande punition." The ma- 
terials saved, and the freight in the car- 
go, if the original freight can be earned by 
a transshipment of the cargo, are both 
pledged to the seamen for their wages. But, 
although the master and crew are thus 
bound to labor in saving the cargo, yet they 
are not bound to do this at their own or 
the shipowner's expense, after the ship has 
become a total wreck, and no freight has 
been or can be earned. If, after this event, 
the master and crew labor in saving the 
cargo, or any part of it, they do so, not as 
the crew of the ship now lost, but as the 
agents or servants of the shippers, being 
constituted such by operation of law con- 
sequent on the disaster, and they are to be 
paid by them a reasonable compensation 
out of the merchandise saved by them. If 
they save the materials, or materials and 
cargo together, the interest or interests 
benefited by 'their services ought to pay the 
expense. "Wages by the day at the rate of 
their monthly wages and provisions would 
always be reasonable, and is the rule adopt- 
ed by the French Code. In extraordinary 
cases a -small additional sum might be right- 
fully allowed, but they are not, except for 
every extraordinary service, entitled to the 
reward of salvors. Bridge v. Insurance Co., 
1 Hall, 423; 2 Phil. Ins. § 1472; Wreck and 
Salvage, § 149; Code de Commerce, par J. A. 
Rogron, § 261; General Average, by Baily, 
124. Generally, however, on this coast, the 
slight services of the seamen to the cargo 
after the ship is lost are no more than a 
fair equivalent for saving their own per- 
sonal effects by the wreckers; and, as to 
any slight difference, "de minimis non curat 
lex." But if they continue for several days 
or weeks to labor in saving the cargo, as in 
some instances they have done on this 
coast, they are entitled to be paid by the 
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day, as above stated, out of the cargo saved 
by them. The cargo is not to be made lia- 
ble for any part of the wages and provi- 
sions of the crew during the time they are 
employed in getting off a ship accidentally 
stranded. Some average adjusters in the 
United Slates make the cost of wages and 
provisions a common charge from the time 
that the ship, being floated, bears away to 
go into a port of refuge, to the time the 
voyage is abandoned. I have not met with 
any decision of our courts expressly af- 
firming or disaffirming this practice. There 
are very respectable dicta against it. Jus- 
tice Story says "that the expenses of go- 
ing to a port of necessity to refit can prop- 
erly be a general average only where the 
voyage has been or might be resumed. If 
it has been abandoned from necessity, then 
it is not a case for the application of the 
doctrine." "Williams v. Suffolk Ins. Co. 
[Case No. 17,739]; 2 Pars. Mar. Law, 314. 
It appears to me that upon principle the 
cargo ought not to be held liable in general 
average for the wages and provisions of 
the crew, when the voyage is abandoned at 
the port of necessity, but only where the 
voyage is resumed, and the cargo delivered 
at its port of destination. 

2. Loss or Damage. If loss or damage 
happens to the anchors, chains, hawsers, or 
other parts of the ship in consequence of 
efforts made to get a stranded ship afloat 
with the cargo or a part thereof, or with a 
view to the common benefit, such loss or 
damage, if the ship is again set afloat, 
should be apportioned upon ship and cargo; 
but if the ship is not again set afloat, the 
loss or damage should rest where it falls. 
Stevens & Benecke, 139. If, the ship be- 
ing actually lost, the blocks, falls, ropes, or 
other parts of the ship are lost or dam- 
aged in getting out the cargo, such loss or 
damage, estimated with reference to the ae* 
tual value of the articles as detached ma- 
terials, ought to be made good to the ship 
by the cargo saved. If goods put in a 
wrecking vessel to. lighten the ship off the 
reef are lost or damaged, the ship, if got off, 
should contribute to the loss or damage. 
If lost or damaged by the fault of " the 
wrecking vessel, the wrecker should make 
good the loss or damage, though his liabil- 
ity, without payment, will not exonerate the 
ship for its contributive share. 

3. Expenses of Unloading. If the ship ar- 
rives in a port of distress in a leaky condi- 
tion, or in such a condition as makes it nec- 
essary that she should be discharged for 
the common benefit, the expenses of hiring 
men to pump and unload the ship, and to 
remove the cargo from the wharf to a ware- 
house, the wharfage on the ship before the 
cargo is discharged, the wharfage on the 
cargo upon landing, and the use of trucks 
and labor in storing the cargo, are all ex- 
penses incurred for the common benefit, and 
should be apportioned upon the ship and 
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cargo. Stevens & Benecke, 124. The skip 
and cargo being separated, each interest 
thereafter should hear its own expense, ex- 
cept, indeed, where they are again reunited, 
and the voyage completed, when the expens- 
es are adjusted according to the law of the 
port of delivery. 

4. Salvage and Expenses. When a ship 
and cargo are saved together, as, by light- 
ening the ship, carrying out anchors, etc., the 
total salvage is apportioned upon the ship 
and cargo, according to their respective 
values. But when the ship is wrecked and 
lost, the interests are thereby dissociated, 
and, inasmuch as the different articles of 
the cargo are likely to belong to different 
owners, each separate article of the cargo 
saved, as near as may be, to bear its own 
expense of saving, so that dry cotton be- 
longing to one owner shall not pay for sav- 
ing wet cotton belonging to another, nor 
silks pay for saving railroad iron. Articles, 
however, of the same kind, saved at the 
same time, by the same salvors, in a similar 
condition, may generally be charged with 
the same rate of salvage. So, too, in such 
cases, the wharfage, storage, labor bills in 
lading and storing the goods saved, ought, 
as near as may be, to be charged to the 
separate articles saved, so that goods of 
great value and little bulk shall not be 
made to pay the expenses on goods more 
bulky and less valuable. Expenses of sale 
should be charged to the goods sold. In 
such cases, however, the notary's fee for 
noting and extending the master's protest, 
cost of documents aseful to all the parties 
interested, and the costs of a salvage suit 
instituted by all the salvors against all the 
property saved, are ordinarily treated as com- 
mon charges, and apportioned. 2 

5. Expenses of Delay and Transshipment. 
If, the ship being lost or rightfully condemn- 
ed, the master transships the cargo, the ex- 
pense of his necessary detention, or traveling 
to an adjacent port to procure a vessel for 
that purpose, including a reasonable compen- 
sation for his time and labor, ought to be 
charged to the cargo transshipped. As be- 
tween the shipowner and his underwriter, the 
exact wages of the master, without regard to 
primage, is what is allowed in general aver- 
age adjustments for his time and labor, for 
this is all the shipowner pays or loses. But in 
transshipping cargo, under justifiable circum- 
stances, the master acts as the agent of the 
shippers, except, indeed, where he transships 
to earn his original freight, — a case which 
rarely or never occurs in this port, — three dol- 
lars a day and his board have been the cus- 
tomary sum allowed the master by this court 
during his necessary detention to transship 
the cargo. In a few instances five dollars a 

2 Salvage on goods saved from a wrecked ship 
are often, in England, apportioned pro rata, by 
average adjusters, without regard to any dif- 
ference in the expense of saving the different 
articles, on the ground of convenience. 



day have been allowed. But I think, on re- 
flection, that from two to four dollars a day 
and board is more reasonable, varying the 
sum according to the size of the vessel he 
commanded. If the master's detention is 
caused by the ship as well as the cargo, the 
expense ought to be apportioned. No part 
of the expense of delay or traveling to con- 
sult the shipowner or underwriter upon the 
propriety of abandoning the voyage or repair- 
ing the ship ought to be charged to the cargo 
if the voyage is abandoned, and probably not 
if the voyage is completed. In a few in- 
stances, in this court, the master's passage 
money home has crept into the accounts, and 
has been allowed to pass as a common charge; 
but no part of this expense can be rightfully 
charged to the cargo. The cargo is not bene- 
fited by the master's going home. 

6. Pilotage into port, fees of entry at the 
custom house, the notary's fees, surveyor's 
and diver's fees for surveying the ship and 
diving under her bottom before an abandon- 
ment of the voyage, with a view to determine 
the question of repairs, the costs of a salvage 
suit instituted against ship and cargo, are all 
generally apportioned upon ship and cargo. 

7. It will be seen from the principles stat- 
ed that the accounts of the master's agent 
or consignee divide themselves into three 
classes: (1) Disbursement on account of the 
ship or materials alone; (2) on account of 
the ship and cargo; (3) on account of the 
cargo alone. His commissions arrange them- 
selves in the same manner. Care ought to be 
taken, particularly as to the labor bills, that 
the charge is entered to the right account, 
and for the right time, and that the account 
shows fully the cause or nature of the charge. 
In the present case the clerk is ordered to 
apportion the salvage between the ship and 
cargo, and adjust the bills of disbursements 
according to the principles laid down in 
this opinion, and report a statement of the 
result to the court for its approval. 

NOTE. It may be useful to advert to some 
of the principles or usages which govern the 
adjustment of expenses incurred in a port of 
refuge, when the ship finishes her voyage, and 
delivers her cargo at its port of destination. 

By the law of most of the commercial states 
of the United States, if a master, in conse- 
quence of some disaster, for the common safe- 
ty of ship and cargo, voluntarily nuts into a 
port of refuge, and there necessarily, and for 
the common benefit, unloads the cargo to repair 
the ship, and the ship is repaired, and completes 
her voyage, the pilotage in and out, custom- 
house and health officers' fees, protest, survey 
of the ship to determine her condition, postage 
and telegraphic dispatches, when not repairing, 
the wharfage on the ship, the wharfage and 
storage of the cargo, the expense of unloading 
and reloading, accidental damage done to the 
cargo in consequence of unloading, hire of peo- 
ple to guard the property or to pump the ship, 
commissions on advances by the ship's agent 
so far as the same are for general average pur- 
poses, and in general all the expenses incurred 
for the general good, and not properly belonging 
to the repairs of the ship, including the wages 
and provisions of the crew from the time the 
ship voluntarily changed her course to go into 
the port to the time she left it to resume her 
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voyage, are considered as general average cbar- 
^es aAd are contributed for by ship, f re ght, 
and cargo* according to their respective values. 
By the usage at Lloyd's in such cases, the pilot- 
age in, boat hire, harbor duties, Quarantine and 
health dues, customhouse fees, Podges and dis- 
natches, use of warps and tackle, and tne 
wharfage on the shin while unloading,, expense 
of unloading and putting the cargo in store, 
are general average charges The cargo being 
separated from the ship, and stored id ^safety 
the general average charges cease. Storage o± 
the goods, cooperage, drying or improving ; their 
condition, are charged to the goods. Convey- 
ing back the goods from the warehouse to the 
ship the wharfage on the ship and goods on re- 
loading, labor of reloading and restoring, use 
of cotton screws for cotton cargoes pilotage or 
towage out, are charged to the freight. Wages 
and provisions for the crew are never charged 
in England to general average, nor to the un- 
derwriter on ship or freight. The loss falls on 
the shipowner. „ ., 

According to the decisions of some of tne 
French tribunals, the expenses of unloading, 
storing, and reloading the cargo to make re- 
pairs, in a port of refuge, in consequence of 
damage done to the ship by storms or other 
vis major, and not voluntarily inflicted for the 
common safety, are not subjects of general av- 
erage contribution, but fall on the ship alone, 
the shipowner being held bound to keep his 
ship in repair, and must, therefore, pay the ex- 
penses of unloading to make the repairs. Code 
de Commerce, par M. Rogron, art 403, et com., 
Emirigon's Traite des Assurance, note by Bou- 
lay-Paty, torn. 1, p. 620. Others have held,, m 
near accordance with our law, that if the going 
into port was voluntarily determined on by the 
master and crew, after "deliberation motives, 
under circumstances of pressing urgency, m or- 
der to save the cargo, as well as repair the 
ship that such departure from the voyage is a 
general average act, and the necessary expenses 
of unloading, storing, and reloading the cargo 
in order to repair the ship and proceed on the 
voyage are to be contributed for in general aver- 
age. Droit, Com. par M. Pardessus, torn. 6, 
S 741; Traite des Avaries, par Ernest Fregnet, 
Paris' 1859, torn. 1, § 419. The French Code, 
arts 400 and 403, makes wages and provisions 
during a deviation and delay for repairs a par- 
ticular average on the ship when it is chartered 
for the voyage, and general average when it is 
chartered bv the month; and the damages to 
be repaid were voluntarily inflicted for the com- 
mon safety. Repairs, in which is to be includ- 
ed the dockage or wharfage of the ship while 
undergoing them, are never contributed for m 
general average by the laws of any commercial 
nation known to me, except where they are 
made necessary by an injury voluntarily in- 
flicted for the common safety, or where they 
are temporary merely, and necessary to save 
and carry on the cargo, but are afterwards of 
little or no benefit to the ship. So far as such 
■ temporary repairs are of any lasting or pecul- 
iar value to the shipowner, he must pay for 
them. 
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ROBERTS v. PILLOW. 
[Hempst. 624.] i 
Circuit Court, E. D. Arkansas. June, 1851. 2 
Deed — Seal — Tax. Deed —Statute op Limita- 
tions— Ejectm est— Advekse Possession- 
Color of Title. 

1 A seal impressed on paper is equivalent to 
sealing with wax, and a deed attested by such 
an impression is admissible in evid ence. 

i [Reported by Samuel H. Hempstead, Esq.] 

2 [Reversed in 13 How. (54 U. S.) 472J 
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2. By the law of Arkansas the deed of a col- 
lector of the revenue for land sold for taxes, 
irprima facie evidence of the regularity and 
legality of the sale, and of a good and valid 
title in the grantee, his heirs or assigns, unless 
there is something on the face of the deed to 
show it to be void. 

3. And such deed is admissible in evidence 
without first proving that the requisites of the 
law have been complied with. 

4. Statutes of limitation are statutes of re- 
pose, and are founded on sound policy, and 
should not.be evaded by a forced or astute 
construction. 

5. It is not necessary that a person claiming 
the protection of the statute should have a 
good title, or any title but a possession adverse 
to the true owner. 

6. Color of title under a worthless or void 
deed, has always been received as evidence ot 
adverse possession. 

[This was an action in ejectment by True- 
man Roberts against Jerome B. Pillow, for 
100 acres of land.] 

Absalom Fowler, for plaintiff. 

Albert Pike, for defendant. 



•RINGO, District Judge. This is an action 
of ejectment for lands, to which the defend- 
ant pleads the general issue and two special 
pleas in bar. The first asserts "that, more 
than five years before the commencement of 
this suit the south half of the south-east 
quarter of section twenty-three, township fif- 
teen, north of range three east, was sold by 
Miller Irvin as sheriff and collector of the 
taxes and revenue of the state of Arkansas 
and county of Phillips, in which the lands 
were and are situate, under and by virtue of 
the statute in such case made and provided, 
for the payment of the taxes and costs, then 
due said state and county on said lands, to 
the last and highest bidder at public auction 
at the court house door in said county, and 
then and there purchased by and struck off 
to one William Vales, on the 5th of Novem- 
ber, 1839, said taxes and costs being then 
due for that year, and after twelve months 
from that time namely, on the 22d of Octo- 
ber, 1844, said Irvin as such sheriff, under 
and by virtue of said sale, by deed of that 
date, duly executed, acknowledged, and re- 
corded, conveyed the same lands in fee to 
one Richard Davidson as the assignee of, and 
by the direction of the said William Vales, 
and in like manner shows a sale of the res- 
idue or north half of said quarter section of 
land by Irvin as such sheriff and collector, 
on the 1st day of March, 1841, for taxes and' 
costs due thereon for 1840; that the same 
was then and there purchased by, and struck 
off to one John J. Powell, and after the ex- 
piration of twelve months from that time, 
namely, on the 22d of October, 1844, said Ir- 
win, as such sheriff, under and by virtue of 
said sale, by deed of that date, duly execut- 
ed, acknowledged, and recorded, conveyed 
said land to said Richard Davidson as as- 
signee of, and by direction of said Powell, 
I and on the 20th of January. 1S48, the said 
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Davidson by deed of that date by him and 
his wife duly executed and acknowledged, 
and thereafter duly recorded, conveyed and 
assigned said premises to one Samuel Henry 
Armstrong, who on the 16th of May, 1849, by 
deed of that date, by him and his wife duly ex- 
ecuted and acknowledged, and thereafter duly 
recorded, conveyed and assured the said 
premises to said defendant, and that from the 
dates of said respective sales, the said de- 
fendant and said several grantors have suc- 
cessively had exclusive and undisturbed pos- 
session of said premises, and more than five 
years had elapsed after each of said sales 
before the commencement of this suit," con- 
eluding with a verification and prayer of 
judgment The second alleges simply "that 
said plaintiff was not, nor was his ancestor, 
predecessor, or grantor seized or possessed 
of said premises or any part thereof within 
ten years next before the commencement of 
this suit," concluding with a verification and 
the usual prayer of judgment. 

To these special pleas the plaintiff demurs, 
and by the special causes assigned therein in- 
sists, that the first is defective in failing to 
aver "that the collector's sales therein speci- 
fied were made in conformity with the stat- 
utes then in force, and that the assessment 
and listing for taxation of said lands were 
in conformity therewith, and the execution 
and acknowledgment of such conveyances by 
such collector were made in like manner, 
and all the proceedings under which said 
lands so sold by said collector were regular 
and in strict conformity with the statute in 
such ease made and provided. (2) That it 
does not specifically aver that such sales so 
alleged to have been made by the collector 
were regular and valid sales according to the 
laws then in force." To the third plea, "that 
it fails to aver that the defendant and those 
under whom he claims during the said pe- 
riod of ten years, therein mentioned, have 
continually held said tract of land in their 
possession, and adversely to said plaintiff. 
(2) That it does not show that defendant and 
those under whom he claims hold said tract 
of land by any right or title whatever. (3) 
The same concludes with a verification, 
whereas it should conclude to the country." 
The second plea appears to be designed to 
place the defendant within the act of March 
3, 1838, which enacts that "all actions against 
the purchaser, his heirs or assigns, for the re- 
covery of lands sold by any collector of the 
revenue for the non-payment of taxes, and 
for lands sold at judicial sales, shall be 
brought within five years after the date of 
such sale, and not thereafter, saving to mi- 
nors, persons of unsound mind, and persons 
beyond seas, the period of three years aft- 
er such disability shall have been remov- 
ed." Dig. 696. This is strictly a statute of 
limitations, and was designed to protect the 
purchasers of lands at judicial sales, or sales 
by collectors of the revenue for the non-pay- 
ment of taxes, from actions which might oth- 
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erwise have been brought for the recovery of 
lands purchased at such sales, after the evi- 
dences requisite to establish the regularity of 
the proceedings, and the validity of the sale 
might in the usual course of events be lost 
to the purchaser without culpable or gross 
negligence on his part, while within such 
period, by the use of ordinary diligence and 
common prudence, the truth of the facts as 
they transpired and really existed could be 
generally established, and his title acquired 
by such purchase vindicated. But there is 
nothing in this act indicating a design to dis- 
pense in such ease with any act or thing re- 
quired by law to justify such sale, and there- 
by divest the right or title thereto out of the 
owner, and invest the purchaser therewith. 
On this subject it is silent. To make such 
defence available, it is not to be questioned, 
that certain facts must exist and be properly 
shown by the pleadings. The land when as- 
sessed must have been subject to be taxed, 
must have been listed for taxation, must ap- 
pear in the lists of taxable property returned 
to and acted on by the county court of the 
county in which the land was at the time 
situate, and from which, under the order of 
the county court, the tax book must be made 
out by the clerk. In both the assessment 
list and tax book it must be stated or appeal-, 
whether it is taxed as the property of a resi- 
dent or of a non-resident of the county, be- 
cause the legal course of proceeding, after as 
well as before the sale, differs where the- 
land belongs to a resident from that pre- 
scribed where it is charged as belonging to 
a non-resident of the county. To the tax 
book the clerk must attach a special warrant, 
by virtue of which warrant and the tax book, 
the sheriff, to whom the warrant is addressed 
as "collector," and who receives and holds it 
in that capacity, is alone authorized to pro- 
ceed to collect the revenue, and upon default 
of payment by the person charged, to levy 
the amount charged of the property of the 
person charged, or of the lands to the amount 
charged thereupon. After having demanded 
payment of the owner, or person against 
whom the same is charged, if he be a resi- 
dent of the county, and personal property 
cannot be found of which to levy the tax, in 
such case, but not otherwise, the lands shall 
be levied and sold as they are required to be, 
"under executions on judgments at law." 
Dig. c. 139, §§ 48, 49, 90. When not incon- 
sistent with the provisions of this act, or in 
case the lands are owned by and assessed to 
a person not resident in the county in which 
the lands are situate, the taxes charged there- 
on not being paid, the collector, on or before 
the 15th day of September, annually, shall 
make out and file in the office of the clerk of 
the county court a list thereof, setting forth 
the owners' names, and a description, of the 
lands, as the same are described in the tax 
book, and charge thereon the taxes due for 
the current or preceding year, together with 
a penalty of twenty-five per cent, on the 
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amount of taxes due, and cause a copy of 
such list to be set up at the court house door 
of his county, and published in. some news- 
paper printed in this state at least four weeks 
before the first Monday of November, to 
which list he shall attach a notice that the 
whole of the several tracts of land or town 
lots described in such list, or as much there- 
of as shall be necessary to pay the taxes and 
penalty charged thereon will be sold at the 
court house door of his county on the first 
M nday of November thereafter, unless such 
taxes, penalty, and expenses of advertising 
be paid before that time (Dig. c 139, §§ 95, 
96), and shall cause such list and notice to be 
recorded in the of&ce of the clerk of the coun- 
ty court before the day of sale mentioned in 
such notice, and in conformity with such no- 
tice shall, on. the first Monday of November, 
at and after the hour of 10 o'clock, a, m., 
proceed to offer for sale separately each tract 
of land and town lot contained in such list, 
on which the taxes and penalty have not 
been paid (Id. §§ 97, 98), and may continue 
such sale from day to day until the whole 
shall be sold or offered for sale. And where 
from any cause the collector shall fail to offer 
for sale the lands or town lots in his county 
liable to be sold for the payment of taxes 
and belonging to persons non-resident there- 
of, at the time prescribed for the sale ^f 
lands for taxes, the county court of such 
county on good cause' shown, shall have pow- 
er to order the collector to offer such lands 
and town lots for sale at a time to be there- 
in expressed and on giving at least thirty 
days notice thereof in some newspaper print- 
ed in the state, in the same manner as re- 
quired by this act in other cases. Dig. c. 
139, § 129. 

Some of these provisions of law may be re- 
garded as merely directory, and the failure 
to observe and strictly follow their injunc- 
tions in every particular may not invalidate 
and make void a sale. Yet there are others 
indispensable to invest in the collector a le- 
gal authority to sell, and without which his 
sale, if he should assume to make one, would, 
as it seems to me, be simply void. To this 
class may be referred the tax book with the 
prescribed warrant thereto attached, which is 
based upon the assessment list, returned and 
made of record in the county court, and the 
orders of that court thereon, adjudicating and 
adjusting the same and must be in accord- 
ance therewith. The possession of this 
alone conveys to the officer a legal authority 
to collect the revenues charged upon, the 
lands and other property and persons within 
the county. Without it the collector can nei- 
ther legally receive any revenue required to 
be embraced therein, or levy the amount of 
any property or lands subject to sale for the 
payment of taxes, and any sale for the non- 
payment of taxes made by him without such 
authority would be illegal and void, and no 
deed of the sheriff founded upon such sale 
would be sufficient to pass the title from the 
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former owner to the purchaser. But these 
as well as other objections alike fatal to the 
claim of the purchaser if shown to exist, are 
to the extent of casting the burden of proof 
of the same on the former owner said to be 
obviated by the provisions of the 111th, 
112th, and 113th sections of the same chap- 
ter which declare as follows, namely: 

"Sec. 111. At any time after the lapse of 
one year from the time of such sale for taxes, 
if the land or lot -sold shall not have Deen 
redeemed, the collector shall on request, and 
on the production of the certificate of pur- 
chase, and in case of the sale of part only of 
any tract, or production of the county sur- 
veyor's return of the survey in conformity 
with the requisition of such certificate exe- 
cute and deliver to the purchaser, his heirs 
or assignee, a deed of conveyance for the 
tract of land, or town lot, or part thereof 
that shall have been sold as aforesaid. 

"Sec. 112. The deed so made by the col- 
lector shall be acknowledged and recorded as 
other conveyances of lands, and shall vest in 
the grantee, his heirs or assigns, a good and 
valid title, both in law and equity, and shall 
be received in evidence in all courts of this 
state as a good and valid title in such gran- 
tee, his heirs or assigns, and shall be evi- 
dence -of the regularity and legality of the 
sale of such lands. . 

"Sec. 113. No exception shall be taken to 
any deed made by a collector for lands sold 
for the payment of taxes; but such as shall 
apply to the real merits of the case, and 
are consistent with a liberal and fair inter- 
pretation of the intention of the general as- 
sembly." 

The legal effect imparted to such deed is 
said to dispense with the necessity of alleg- 
ing in a plea the facts required to be done 
prior to such conveyance, as the deed itself 
is made by law to vest in the grantee a good 
and valid title, both in law and equity, and 
also is made evidence of the existence of 
such facts, and therefore the allegation, that 
such deed was made and exists, amounts in 
law to a substantive and substantial alle- 
gation of every fact essential to the validity 
of the" sale, and the vesting of the title in 
the grantee, and if it be for any cause invalid 
or insufficient, the facts rendering it so must 
be shown by the party who questions or de- 
nies its sufficiency. 

But does the Jaw impart such efficacy to 
every deed executed by a sheriff or tax col- 
lector, without regard to the existence of 
such facts as alone enable him to act in the 
matter; or only to his deed made in the 
execution of such authority? If to every 
deed, then, a conveyance by him of lands 
not taxed or contained in the tax book, or 
sold on a day or at a place not authorized 
by law, or without his having at the time 
of sale any warrant to collect the taxes, or 
levy the amount of the lands or other prop- 
erty; would prima facie be sufficient to trans- 
fer the lands of A. to B., and do so effectual- 
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ly in the absence of any showing of the non- 
existence of such facts as invest the collector 
with authority to sell, and without which his 
sale or any conveyance founded thereon 
would be void, he having no jurisdiction or 
cognizance of, or power over, the subject to 
do any act in relation thereto. Such does not 
appear to be the design of the law. It only 
authorizes a conveyance upon and in pur- 
suance of a sale of the land, "that shall have 
been sold as aforesaid." How sold as afore- 
said? The answer seems to be plainly in- 
dicated, for in its terms the reference is di- 
rect to the precedent provisions of the law 
authorizing the sale of lands by the col- 
lector for unpaid taxes on the conditions 
and subject to the limitations thereby pre- 
scribed. When such sale has been so made, 
the making as such deed is authorized after 
the lapse of one year from the day of sale, 
and in such case and under such circumstan- 
ces the operation and effect thereof is such as 
is declared by the statute' provisions; but 
this application cannot with justice, or under 
any known or recognized rule of interpreta- 
tion, be extended to deeds made by the col- 
lector under other circumstances. If this 
be the true understanding of this law, and I 
do not perceive how it can reasonably be in- 
terpreted otherwise, it is manifest that a 
party relying on such deed must in connec- 
tion therewith, show such facts as in law 
vested in the collector authority to sell prop- 
erty circumstanced as that was when sold, 
in relation to which he claims a right de- 
rived from such sale and a conveyance found- 
ed thereon, before he can receive the ad- 
vantages or entitle himself to the legal pre- 
sumptions and effect declared by the statute 
as incidents to such deed. What particular 
facts may be sufficient for this purpose it 
is the business ol the pleader to ascertain, 
and not the duty of the court to indicate 
or specify in advance. Yet it seems to me, 
and I perceive no impropriety in so declaring, 
that it must at least be shown, that there 
was a tax book with a proper warrant at- 
tached thereto in the hands of the col- 
lector; that it embraced the lands in ques- 
tion,— especially if they are not sold as the 
property of a resident of the county; that 
a sale by the collector was made, by authori- 
ty of the tax book and warrant, at a time 
and at the place prescribed or authorized by 
law; that the sale was by public auction and 
to the highest bidder as prescribed by the 
99th section of chapter 139 (Dig. SS7). Un- 
less these facts be shown, and perhaps some 
others not here enumerated, it seems clear 
that the officer would possess no authority 
to act or sell, and if he did so, his act would 
be void. No legal right could be derived 
from or through such aet, and the most fa- 
vorable view for the purchaser at any sale 
made for the non-payment of taxes under 
the laws in question, which can be indul- 
ged, is to consider him in the like position 
as a purchaser of land levied and sold by vir- 



tue of a writ of execution. The law certain- 
ly never designed to place him in a better sit- 
uation; but, liberally construed, may possi- 
bly admit him to occupy the like position as 
regards the right acquired by such purchase, 
and to establish the same by corresponding 
evidences, or such as bear a close analogy 
thereto. 

But the question is not as to the effect of 
the deed or the testimony which it supplies; 
but as to what facts are necessary to be al- 
leged in a plea of the statute of limitations 
of five years, to show that the defendant, or 
person through whom he claims is a pur- 
chaser of lands, sold by some collector of the 
revenue for the non-payment of taxes, with- 
in the purview of the statute, which as before 
indicated implies a sale in fact, by the proper 
officer, upon or by virtue of sufficient legal 
authority for that purpose, vested in him at 
the time, and without any reference to the 
deed based on such sale, or its effect as an 
instrument of evidence, or means of passing 
the title. Such sale and purchase doubtless 
may be shown without any reference what- 
ever to the deed afterwards to be made, 
and whatever effect the deed may have, the 
law does not admit the substitution of alle- 
gations showing its execution, etc., for those 
distinctly averring such specific facts as show 
a sale authorized by law. When this shall 
be done and not otherwise, the party is in 
a position to avail himself of the provisions 
of the statute. The plea under considera- 
tion, failing to show such a sale and pur- 
chase, is therefore insufficient. 

The third plea is the exact converse of the 
statute on which it is based. The statute de- 
clares that "no action for the recovery of any 
lands or tenements, or for the recovery of 
the possession thereof, shall be maintained 
unless it appear, that the plaintiff, his an- 
cestor, predecessor, or grantor, was seized 
or possessed of the premises in question 
within ten years before the commencement 
of such suit." This action is for the recovery 
of land which is alleged to be the property 
of the plaintiff. If so the right of property 
draws to it the right of possession, where 
no other right or interest in the land is 
shown. If the possession be vacant or not 
adverse, the law regards the legal owner 
as seized, though he may never have occu- 
pied or been upon the land. This is not a 
traverse or denial of any matter or fact al- 
leged. But impliedly admitting or confess- 
ing that the plaintiff has no title to the land 
in question, and that the defendant entered 
and ejected the plaintiff therefrom, seeks to 
to justify these acts, and avoid the right de- 
manded, by simply denying that the plain- 
tiff or any party, through whom he claims, 
was seized or possessed of the land within 
ten years next before the commencement of 
the suit Is this sufficient in law to avoid 
the admitted title of the plaintiff and his 
rights incident thereto? So far as disclosed 
by the pleadings, the title or legal estate in 



|_20 Fed. Cas. page 909] 

the lands and its incidents, are the principal, 
if not tlie only matters in question. How, 
then, the title being admitted, may the seizin, 
which is its incident, be divested out of the 
plaintiff ? To this the law seems to furnish 
this distinct answer, namely, by a posses- 
sion adverse, or hostile to that of the plain- 
tiff; a holding in opposition to, and in de- 
fiance of the title of the plaintiff. This con- 
stitutes a disseisin of the party, but in no- 
wise affects its title; but effects a separa- 
tion between the title and seizin, which 
otherwise generally remains united; leav- 
ing, however, with the title a legal right of 
entry and possession within the period pre- 
scribed by law. This, by the common law, 
was twenty years, but by our statute, is 
supposed to be reduced to ten years; and 
such possession seems to be necessary to 
enable a party to avail himself of the stat- 
ute of limitations. In the case of Kirk v. 
Smith, 9 Wheat. [22 TJ. S.] 288, the supreme 
court, speaking of those rules which apply 
to acts of limitation generally, says: "One 
of these, which has been recognized in the 
courts of England and in all others where 
the rules established in those courts have 
been adopted is, that possession to give title 
must be adverse," and that "to allow a dif- 
ferent construction would be to make the 
statute of limitations a statute for the en- 
couragement of fraud— a statute to enable 
one man to steal the title of another by pro- 
fessing to hold under it. No laws admit of 
such construction." In Mclver v. Bagan, 
2 Wheat [15 U. SJ 29, the same court says: 
"The statute of limitations is intended, not 
for the punishment of those who neglect to 
assert their rights by suit, but for the pro- 
tection of those who have remained in posses- 
sion under color of a title believed tobegood." 
It has been repeatedly held as law in the 
courts of New York and other states, that 
to constitute an adverse possession, there 
must be possession under color and claim of 
title; but it has never "been considered as 
necessary to constitute an adverse possession 
that there should be a rightful one. It 
has also been held in numerous cases, that 
a mere entry upon another is no disseisin, 
unless it be accompanied with expulsion or 
ouster from. the freehold, and that a peace- 
able entry upon land apparently vacant, fur- 
nishes per se no presumption of wrong, and 
that where the entry is peaceable, it cannot 
work a disseisin, The disseizor is bound to 
show his tortious seizin affirmatively, be- 
cause the law will never construe a pos- 
session tortious unless from necessity. On 
the other hand, it will consider every pos- 
session lawful, the commencement and con- 
tinuance of which is not proved to be wrong- 
ful. 1 Johns. Cas. 33, 3G; 6 Johns. Cas. 197; 
5 Cow. 371. 

These, as well as other principles affecting 
the rights of parties in such case, especially 
such as define and determine what acts and 
facts must combine to invest a party with 
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the rights and character of a disseizor, con- 
duce to show what facts must appear to 
produce a bar to such action as the pres- 
ent But it may be said that under this plea, 
these may be shown in evidence, as without 
their being made to appear, the want of 
seizin in the plaintiff and those through 
whom he claims cannot be established, and 
which want or absence of seizin is the very 
essence of the plea. That such proof would 
be requisite to bar the action, if on the trial 
the plaintiff shall produce or show in himself 
a valid legal title to the land, (which by this 
plea is confessed,) may be admitted, and 
also that proof of such facts would show 
the plaintiff disseized, and as a consequence 
of such disseizin, that the plaintiff was not 
seized within ten years. This is the fact 
alleged, and if true and properly pleaded, 
creates, undoubtedly, a good bar unless he 
should bring himself within some exception 
or saving provided by the law. Yet it does 
not follow that such plea is admissible; but 
the contrary seems to me the necessary re- 
sult of this view of the law. For the seizin 
of the plaintiff being confessed by the ad- 
mission of his title, the law continues it, 
and preserves to him all the benefits thereof, 
until he is met by such facts as in law, 
amount to a disseizin, continued for the 
space of ten years, and this appears to be 
the scope and import of the statute. If a 
defendant will by special plea avail him- 
self of its provisions, he must distinctly al- 
lege and show a disseizin, for otherwise his 
plea amounts to nothing more than the gen- 
eral issue, under which the plaintiff is bound 
to establish a seizin or possession in himself, 
or some one under or through whom he 
claims, or fail in his action. To this ob- 
jection the present plea appears to be sub- 
ject It avers nothing— no fact or matter— 
which the plaintiff on the general issue 
would not be bound to prove in support of 
his case. If on that issue the plaintiff fails 
to prove seizin or possession within ten years 
before the action was brought, he cannot re- 
cover. The fact alleged in this plea is -noth- 
ing but a simple negation of such seizin, 
and is therefore unnecessary. It is but an 
argumentative denial, and a departure from 
the prescribed forms of pleading the gen- 
eral issue. As a plea in confession and avoid- 
ance, it fails to give color, or a plausible 
ground of action to the plaintiff; or if regard- 
ed as confessing the cause of action and at- 
tempting to avoid it by matter subsequent, 
it entirely fails to show any matter destruc- 
tive of the plaintiff's seizin or possession, 
shows no disseisin or dispossession of the 
plaintiff or those under or through whom he 
claims, nor even so much as alleges either, 
and in this respect it is also defective, and 
produces no bar pleadable as such in this 
form of action. Demurrer sustained. 



June IS, 1851.— This case having come on 
for trial before a jury on the plea of the 
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general issue, the collector's deeds mention- 
ed in the foregoing pleas were offered in 
evidence by the defendant, and on the 
grounds expressed in the above opinion, were 
excluded, to which the defendant excepted, 
and the court signed a bill of exceptions, 
and verdict and judgment were rendered for 
the plaintiff, 

The defendant sued out a writ of error, 
and removed the case to the supreme court 

[At December term, 1851, the judgment of 
this court was reversed. 13" How. (54 TJ. S.) 
472.] 



Case No. 11,910. 

ROBERTS v. REED TORPEDO CO. 

[3 Fish. Pat. Cas. 629; i 3 Brewst. 558.] 

Circuit Court, E. D. Pennsylvania. Sept., 
1S69. 

Patents— Invention — Experiments — Reduction 
to Practice — Torpedoes. 

1. Roberts was the first inventor of the tor- 
pedo patented to him April 25, 1865. 

2. It is when speculation is reduced to prac- 
tice, and no longer rests in uncertain experi- 
ments, that an invention is made and the in- 
ventor is entitled to a patent. 

[Gited in Northwestern Fire-Extinguisher Co. 
v. Philadelphia Fire-Extinguisher Co., Case 
No. 10,337.] 

This was a bill in equity, filed [by Edward 
A. L. Roberts against the Reed Torpedo 
Company] to restrain the defendants from 
infringing letters patent for "improvement 
in explosive torpedoes in artesian wells," 
granted to complainant April 25, 1865 [No. 
47,458]. The invention consisted in the pro- 
vision of certain devices to secure the prompt 
ignition of the powder in a torpedo, designed 
to be exploded in an artesian well, and also 
to protect it from water. These devices 
were, in substance, a small priming chamber 
between the nipple and the powder, and a 
tube of India rubber or similar material, 
which connected the firing device with the 
top of the torpedo and enclosed the cap and 
nipple so as to ensure protection from the 
water in the well. The claims of the pat- 
ent were as follows: "First The priming 
chamber, b, in combination with the flask, 
plug, and nipple substantially as described. 
Second. The arrangement of the tube, f, or 
its equivalent composed of India rubber or 
other similar material with the guard d, and 
bolt e, substantially as described in combi- 
nation with the flask a." 

Bakewell & Christy and George Harding, 
for complainant. 

B. F. Lucas, S. A. Purviance, and C. M. 
Keller, for defendant. 

GRIER, Circuit Justice. As I write with 
difficulty, I can only state conclusions to 

i [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 



[Drawing of patent No. 47,458, granted April 
25, 1865, to E. A. L. Roberts. Published 
from the records of the United States patent 
office.] 
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which my mind has come after a careful ex- 
amination of this case. 

The complainant has exhibited a patent 
dated April 25, 1865. This is prima facie 
evidence of a good title, and puts on the re- 
spondents the burden of proof that the pat- 
ent is void or worthless. 

In Goodyear v. Day [Case No. 5,569] I 
said: "It is usually the case when any val- 
uable discovery is made or any new ma- 
chinery of great utility has been invented 
that the attention of the public has been 
turned to that subject previously, and that 
many persons have been making researches 
and experiments. Philosophers and mech- 
anicians may have in some measure antici- 
pated in their speculations the possibility or 
probability of such discovery or invention; 
many experiments may have been unsuccess- 
fully tried, coming very near, yet falling 
short of the desired result. They have pro- 
duced nothing beneficial. The invention, 
when perfected, may truly be said to be the 
culminating point of many experiments, not 
only by the ■ inventor, but by many others. 
He may have profited indirectly by the un- 
successful experiments and failures of oth- 
ers, but it gives them no right to claim a 
shore of the honor or profit of the successful 
inventor. It is when speculation has been 



[20 Fed. Cas. page 911] 



(Case No. 11,912) ROBERTS 



reduced to practice, when experiment has 
resulted in discovery, and when that discov- 
ery has been perfected by patient and contin- 
ued experiments, when some new compound, 
art, manufacture, or machine has been thus 
produced, which is useful to the public, that 
the party making it becomes a public bene- 
factor, and entitled to a patent" I adopt 
these remarks as affording a rule of deci- 
sion which applies clearly to the present 
case. 

As the infringement of the patent is ad- 
mitted, the only question will be as to the 
validity of complainant's patent of April 25, 
1365. 

It was after speculation had been reduced 
to practice, and after repeated experiments, 
that the complainant succeeded in overcom- 
ing the prejudice and ignorance of the people 
on the subject, and persuading the public 
that his invention was useful; and it was 
after he bad established its great utility and 
value, and when his genius and patient per- 
severance, in spite of sneers and scoffs, were 
completely successful, that Reed, who had 
before made experiments on the same sub- 
ject, and was wholly unsuccessful, imagined 
that he had the best right to the invention, 
and after purchasing one or more of com- 
plainant's torpedoes, he applied on the 1st of 
November, 1865. for a patent for substan- 
tially the same combination of devices for 
machines contained in complainant's patents. 
On the loth o'f the same month, the respond- 
ents formed themselves into a company or 
corporation called "The Reed Torpedo Com- 
pany," for the purpose of pirating the com- 
plainant's invention and supporting the ex- 
pense of litigation, and thus defrauding him 
of its fruits. They have persevered, even 
after the preliminary injunction very prop- 
erly granted by the district judge. 

Let a decree be entered for complainant 
for a perpetual injunction, and a master ap- 
pointed to take an account according to the 
prayer of the bill. 

[For other cases involving this patent, see 
Roberts v. Schreiber. 2 Fed. 855; Roberts v. 
Walley, 14 Fed. 167.] 



Case N"o. 11,911. 

ROBERTS v. REINTZELL. 

[2 Cranch, 0. O. 235.] i 

Circuit Court, District of Columbia. April 
Term, 1821.* 

Costs— Security for — Nonresidence op Plain- 
tiff—Removal. 

If the plaintiff reside out of the District, 
and the person for whose use the suit is en- 
tered upon the docket remove from the District, 

i [Reported by Hon. William Cranch, Chief 
Judge.] 



the court will order the plaintiff to give securi- 
ty for costs. 

[Cited in Miller's Adm'r v. Norfolk & W. R. 
Co., 47 Fed. 266.] 

When this suit, was brought [by Roberts] 
for the use of Quantrill, he resided in this 
District, but having afterwards removed 
from the District, and plaintiff being a non- 
resident, 

Mr. Key, for defendant, moved the court 
for a rule on the plaintiff to give security for 
the costs. 

Mr. Jones, for plaintiff, objected. 

But THE COURT granted the rule. 



ROBERTS v. The ROCKLAND. See Case 
No. 11,981. 



Case ETo. 11,913. 

ROBERTS v. ROTER. 

[5 Fish. Pat. Cas. 295.] i 

Circuit Court, W. D. Pennsylvania. Jan., 
1872. 

Patents— Equivalents — Fluid Tamping in Oil- 
Wells. 

1. Roberts' method of exploding torpedoes hi 
oil-wells is distinguished from all others by the 
use of a fluid tamping in deep wells of small 
caliber, the intended effect of which is to give 
a lateral direction to the force of the explosion. 

2. It is not the use of water distinctively, 
but water as a fluid merely, that, is contem- 
plated by the patentee. 

3. Benzine, or any other substance possessing 
the fluid property of water, is within the scope 
of the patent, and is a manifest equivalent. 

4. If the desired effect can be produced by 
the use of a shorter column of fluid than the 
patentee describes, it is still an infringement of 
his patent. 

Motion for provisional injunction. Suit 
brought [by Edward A. L. Roberts against 
F. A. Roter] on letters patent [No. 59,936] for 
"improvement in method of increasing ca- 
pacity of oil-wells," granted to complainant 
November 20, 1866, for seventeen years from 
May 20, 1866 [reissued January 26, 1875; No. 
6,258]. The nature of the invention is fully 
set forth in the report of the case of Rob- 
erts v. Dickey [Case No. 11,899], where the 
specification is given in full. 

Bakewell & Christy, for complainant 
George Shiras, Jr., for defendant. 

McKENNAN, Circuit Judge. In Roberts 
v. Dickey [supra] the complainant's patent 
for a method of increasing the capacity of 
oil-wells, etc., was earnestly contested, but 
its validity was sustained in an elaborate 
opinion delivered by Mr. Justice STRONG, 

i [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 
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which expressed the views of both the judges 
who heard the case. The eounsel for the de- 
fendant properly assumes that, so far as the 
present motion is concerned, the validity of 
the patent is not an open question. But he 
opposes the motion on the ground that, as the 
patent is expounded in the opinion referred 
to, the respondent has not infringed it. His 
argument is: 1. That Roberts is limited to 
the employment of water as a tamping agent, 
and that, therefore, the substitution of ben- 
zine for that purpose is not within his pat- 
ent; and, 2. That filling the well with fluid 
tamping to the top is an essential element of 
Roberts' method, and that it is not infringed 
by the use of such tamping, extending only 
to within fifty or one hundred feet from the 
bottom of the casing in the well. 

I propose only to notice the able argument 
of the counsel by stating the conclusions 
which I have reached in reference to it. 1. 
Construing Roberts' patent as must be done 
with reference to the previous state of the 
art, his method is distinguished from all 
others by the use of fluid tamping in deep 
wells of small caliber, the intended effect of 
which is to give a lateral direction to the force 
of the explosion, and thus, by shattering the 
walls of the wells, to open new seams for the 
liberation of oil or to clear out obstructions 
in seams already opened. It is apparent that 
the employment of water distinctively is not 
contemplated, but water as a fluid merely, 
because it is its agency as a fluid only, which 
the patentee describes, as essential to effectu- 
ate his method. This is the import of the 
opinion in Roberts v. Dickey [supra]. It fol- 
lows that the use of benzine, or any other 
substance possessing that property of water 
which is made available in the patentee's 
process, is within the scope of the patent, as 
a manifest equivalent. And this is so, 
whether the object be to open new seams or 
to remove obstructions from old ones. 2. The 
function of the tamping is to confine the 
force of the explosion to the vicinity of the 
torpedo. A superincumbent column of fluid 
of sufficient gravity to accomplish this, is all 
that is needed to the complete effect specified 
by the patentee as the object of his process. 
If this effect is produced by filling the well 
only half full, or by means of a shorter col- 
umn of fluid, all is done that the patentee's 
process requires. Any one, therefore, who 
produces the result contemplated by the pat- 
entee, by such use only of the described 
means as is essential to that end, uses his 
process and is an infringer. 

At my suggestion, the arguments of coun- 
sel were written out and printed, and, to- 
gether with the affidavits on both sides, were 
submitted to Judge STRONG; and he author- 
izes me to say that, after a careful examina- 
tion of them, he concurs in the conclusions 
above stated, and in the allowance of the 
complainant's motion. A preliminary injunc- 
tion is therefore ordered. 



Case No. 11,913. 

ROBERTS v. RYJER. 

[11 Blatchf. 11; 6 Fish. Pat Cas. 293; 3 O. G. 
551.] i 

Circuit Court, S. D. New York. March IS, 
1873.2 

Patents — Novelty — Reissue— Combination — Re- 
frigerators. 

1. The reissued letters patent granted, April 
21st, 1857, to D. W. C. Sanford, for an "im- 
provement m refrigerators," and extended, Oc- 
tober 20th, 1869. for seven years from the 13th 
of November, 1869, the original patent having 
been granted to Sanford, as inventor, November 
13th, 1855, are void, for want of novelty. 

2. The first claim of such reissue is a claim 
to a combination of three elements: (1) An 
open-bottomed ice-box, constructed in such man- 
ner that, by the perforation of holes in the 
sides and bottom of the box, the air will pass 
freely down through, and in contact with, the 
ice in the bos, so that it can fall directly from 
the ice upon articles to be refrigerated; (2) 
a dividing partition, open above and below, so 
placed in relation to such ice-box that, by 
means of self-operating internal circulation, in 
a closed refrigerator, the whole of the contain- 
ed air shall be kept in motion, and caused to 
revolve around such partition, in currents mov- 
ing downwards only on one side of such parti- 
tion, and upwards only on the other side; (3) 
a chamber for the refrigeration of food or pro- 
visions, placed directly under the ice-box, 
whether there arc shelves or fixtures, in such 
chamber, to hold the articles in the descending 
current directly under the open-bottomed ice- 
box, or whether such articles are placed in such 
current, in such chamber, directly under the 
open-bottomed ice-box not by means of shelves 
or fixtures placed there, but by being suspend- 
ed there, or placed on the floor, or otherwise 
kept in position. 

3. The second claim of such reissue is a claim 
to a combination of three elements, namely, 
the first and third elements of the first claim, 
combined with the described arrangement for 
carrying off the water, whereby the cold air can 
fall directly down upon articles to be refriger- 
ated, while the watei is prevented from drip- 
ping into the apartment. 

4. The invention of Azel S. Lyman, set forth 
in his caveat, filed August 20th, 1852, and per- 
fected by him prior to 1855, and described in 
his application fcr a patent, of September 21st, 
1854, and covered by the patent granted to him 
March 25th, 1856, embraces everything claimed 
in the reissued patent of Sanford. 

s [Final hearing on pleadings and proofs. 
Suit brought [by George C. Roberts against 
William F. Ryer] on letters patent [No. 13,- 
802] for "improvement in refrigerators," 
granted to D. W. C. Sanford, November 13, 
1855; reissued April 21, 1S57 [No. 455]; ex- 
tended for seven years from the expiration 
of the original term, and assigned to com- 
plainant. 

i [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and by Samuel S. Fisher, Esq., and 
here compiled and reprinted by permission. 
The syllabus and opinion are from 11 Blatchf. 
11, and the statement is from 6 Fish. Pat. Cas. 
293.] 

2 [Affirmed in 91 TJ. S. 150.] 

s [From 6 Fish. Pat Cas. 293.] 
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No. 2. 

[Fig. 1 in the accompanying engraving is 
a perspective view, exhibiting the interior 
of the improved refrigerator, as shown in 
the reissued letters patent Fig. 2 is a ver- 
tical middle section of the same. The parts 
and the operation of the refrigerator are 
described by words and letters of reference 
in the portion of the specification quoted in 
the opinion of the court, in which the claims 
will also be found.] a 

Thomas A. Jenckes and Barrett & Redfield, 
for plaintiff. 

Frederick H. Betts, Joseph XSutman, Jr., 
and James N. Piper, for defendant. 

BLATCHFOKD, District Judge. This suit 
is brought on reissued letters patent granted, 
April 21st, 1857, to D. W. O. Sanford, for an 
"improvement in refrigerators," the original 
patent having been granted to Sanford, as in- 
ventor, November 13th, 1855, and the patent, 
as reissued, having been extended October 
20th, 1869, for seven years from the 13th 
of November, 1869. The reissued patent has 
three figures of drawings, which are referred 
to in the specification annexed to it, figure 1 
being "a perspective view, exhibiting the in- 
terior of the refrigerator," figure 2 "a verti- 
cal middle section," and figure 3 "a perspec- 
tive of a smaller-sized refrigerator, with one 
of the apartments contracted." The speci- 
fication says: "My invention consists of an 

s [From 6 Fish. Pat Cas. 293.] 
20FED.CAS.— 58 
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improvement in refrigerators, whereby the 
whole of the contained air is kept in con- 
tinual rotation, purification, desiccation, and 
refrigeration, and with economy of ice. The 
circulation of the air of my refrigerator is 
entirely confined, and consists of a continu- 
ous movement or rotation of the air confined 
within the apartment, without any communi- 
cation with. the external air, except when it 
becomes unavoidable from opening the refrig- 
erator. I have found, for purification, that 
external air is not necessary, and it is ob- 
vious, that any arrangement by which a 
current of external air, after being cooled, 
is passed through the refrigerator, must be 
attended with a great consumption of ice, 
and that any arrangement which admits of 
stagnation of air in any part of the refriger- 
ator, and does not compel circulation of air 
throughout the entire apartments, is highly 
objectionable. Both of these conditions I 
have avoided, as will be seen from the fol- 
lowing description." Then follows the de- 
scription, with reference to the drawings. 
Within a suitable casing a partition is in- 
serted, with . an opening over the partition, 
at its top, and an opening under it, at its 
bottom, so that there is free communication 
between the two apartments formed by the 
partition. The drawings show the partition 
as being vertical, and the openings as being 
of little vertical height At a high point in 
one of *the apartments an ice receptacle is 
placed. This receptacle is perforated on the 
sides and bottom, so as to allow free passage 
of air through, and in contact with, the ice. 
The ice is prevented from coming into con- 
tact with the sides of the receptacle, by pro- 
jections indicated, which, in this case, are 
stated to be made, by punching the holes in 
such a way that a portion of the metal is 
protruded. The bottom of the ice receptacle 
is funnel-shaped, so as to conduct the water 
of the melting ice to a central discharge, 
whence it falls into the cup or flaring end of 
an escape pipe, which passes directly out 
through the side of the refrigerator. It is 
stated to be important that the escape pipe 
should occupy as little room as possible, in 
order not to obstruct the motion of the air. 
The shelves in the two apartments are per- 
forated, to allow of the free transit of air. 
The apartment above which is the ice re- 
ceptacle is designated as apartment O. The 
apartment on the other side of the partition 
is designated as apartment D. The opening, 
at the top of the partition is designated as= 
B', and the opening at its bottom as B". The- 
specification then proceeds: "When the ice- 
is placed in its receptacle, and the refrigera- 
tor closed, the whole of the contained air- 
will be set in motion, and continue to circu- 
late or revolve as long as there is any ice, ok 
refrigerating material, in the receptacle. TJ^e 
operation is as follows: The denser air in 
contact with the ice and walls of the re- 
ceptacle descends, and its place is immedi- 
ately supplied with warmer air from apart- 
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inent D, through the opening B'. The denser 
air, descending through the entire apartment 
G, and passing through the opening B", keeps 
up a continual displacement of the whole of 
the contained air of the refrigerator. The 
apartment D has a higher temperature than 
apartment C, and the temperature varies, 
with a gradual rise from the time the air 
leaves the receptacle until it arrives at the 
upper part of apartment D. It is evident, 
that the rotation of the air will continue un- 
til the ice is melted, and an equilibrium of 
temperature takes place throughout the en- 
tire refrigerator. As the air passes through 
the apartments it imbibes moisture from 
fruits, vegetables, meats, and other articles, 
and, when it comes into contact with ice, its 
capacity for moisture is diminished by con- 
densation, and the moisture is condensed up- 
on the ice and passes off with the waste 
water. The circulating air thus being con- 
tinually desiccated, every part of the apart- 
ments is kept from mould and dampness. 
The exhalations and odor of meat and other 
articles are also precipitated upon the ice 
with the condensed vapor, and thus the en- 
tire apartments are kept sweet. (It is well 
known that mould will not generate in a cur- 
rent of air, and it is known, that, when once 
formed, it propagates itself and spreads with 
rapidity. Therefore, if any one part of the 
refrigerator be out of the direct course of 
circulation, the air will stagnate there and 
develop mould, which will contaminate the 
whole apartment The apartment D may 
vary in width, and it may be, as shown in 
figure 3, so narrow as to serve merely as a 
passage for the ascending current of air, the 
greatest benefit being always derived from 
the downward current in apartment O. I 
am aware, that various devices have long 
since been known for causing the internal 
circulation of air in apartments of houses 
and refrigerators, but I am not aware, that, 
in any instance, a complete and continued 
rotation, purification, desiccation, and refrig- 
eration of the whole of the contained air of 
a refrigerator has been compelled under the 
same arrangement as in my improvement. 
Therefore, what I claim, as my improve- 
ment in refrigerators, is the employment of 
an open-bottom ice-box, or equivalent there- 
of, in combination with a dividing partition, 
open above and below, so placed, that, by 
means of self-operating internal circulation, 
the whole of the contained air shall be kept 
in motion, and caused to revolve around this 
partition in currents moving downwards on- 
ly on one side of this partition, and upwards 
only on the other side, when the same is 
combined with a chamber, for the refrigera- 
tion of food or provisions, placed directly un- 
der said ice-box, as set forth. I do not claim, 
by itself, a partition dividing vertically one 
compartment of a refrigerator from another, 
nor do I claim placing articles to be refriger- 
ated in a descending current of air, but I do 
«laim placing shelves, or fixtures, for hold- 



ing articles to be refrigerated, or the articles 
themselves, in the descending current direct- 
ly under an open-bottom ice-box, in com- 
bination with a dividing partition, open 
above and below, as set forth. I claim, in 
combination with said shelves or fixtures, 
so placed, constructing the open bottom of the 
ice-box in such manner that the air may 
pass freely down through the same, and fall 
directly from the ice upon the articles to be 
refrigerated, while, at the same time, the 
drip of the water is prevented, as set forth.)" 
The figures 1 and 2, in the figures of draw- 
ings in the reissued patent, represent the 
vertical partition as in the middle of the 
width of the refrigerator. Figure 3 repre- 
sents the apartment C, under the ice recep- 
tacle, as occupying nearly the entire width 
of the refrigerator, and the apartment D as 
a mere flue, without shelves, and too narrow 
for any other use. Figure 1 represents the 
shelves in each apartment as constructed of 
parallel rods, each rod as long as the width 
of the apartment, and parallel with the width 
of the refrigerator. There are, in figure 2, 
arrows, pointing vertically downwards, in 
apartment C, and vertically upwards in 
apartment D, indicating the course of the air. 
In the drawings of the original patent, 
there are but two figures. In each of them, 
the vertical partition is in the middle of the 
width of the refrigerator. The shelves, in 
figure 1, are represented as, each of them, 
one-half of it, in a direction parallel with 
the width of the refrigerator, solid, and the 
other half of it, perforated with holes, and 
so arranged that each solid half has a per- 
forated half immediately above it and a per- 
forated half immediately below it, and each 
perforated half has a solid half immediately 
above it and a solid half immediately below 
it. There are, in both figures, arrows, repre- 
senting the current of air as passing diago- 
nally from one perforated part to another 
perforated part. The specification of the 
original patent, after its reference to the 
drawings, contains everything that is above 
set forth as contained in the specification of 
the reissue, and in the same words, with 
the exception of what is above put in [paren- 
theses], as quoted from the reissue; and that 
is not found in the original specification. In- 
stead of it, the original specification con- 
tains this language: "I am aware, that 
various modes have been tried and used for 
circulating air in refrigerators, but T am 
not aware that, in any instance, a complete 
and continued rotation, purification, desicca- 
tion, and refrigeration of the whole of the 
contained air in the refrigerator has been 
compelled, as it is in my invention, and I, 
therefore, claim the arrangement set forth, 
for causing the perpetual rotation of the 
whole of the air contained within the refrig- 
erating apartments, said arrangement con- 
sisting, when the refrigerator is closed, of an 
endless passage or ehamber, the walls, 
shelves, and ice receptacle of which are so 
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placed and constructed, that the air is com- 
pelled to circulate through the entire apart- 
ment or apartments, and from which the water 
of the melting iee is discharged immediately 
from the refrigerator, instead of flowing be- 
tween its walls", the whole being constructed 
as herein above set forth." 

It is apparent, from the language of the 
specification of the original patent, that San- 
ford, when he applied for his original pat- 
ent, believed that he was the first inventor 
•of any arrangement in a refrigerator, where- 
liy there was effected a complete and con- 
tinued rotation, purification, desiccation and 
refrigeration of the whole contained air in 
-a closed refrigerator. He, therefore, claim- 
ed, in that specification, the use, in a closed 
refrigerator, of an endless passage, furnished 
with walls, shelves and ice receptacle, so 
placed and constructed, as to compel the per- 
petual rotation or circulation, throughout the 
•entire apartment or apartments, of the whole 
of the air contained therein, with the pro- 
vision described for the discharge of the 
water of the melting ice, the whole being 
■constructed as set forth. The rotation of 
the air in a closed refrigerator, through the 
ice receptacle, was the great feature dwelt 
on by Sanford in the original specification. 
And the statement of the invention in that 
specification, and in the reissue, in the same 
words, shows, that, when applying for the 
' reissue, the same idea was entertained by 
Sanford, namely, that he was the first person 
-to make an improvement in refrigerators, 
whereby the whole of the contained air in a 
-closed refrigerator should be kept in con- 
tinual rotation, purification, desiccation and 
refrigeration, or, in other words, the first 
person to make such arrangement of ice- 
box and dividing partition, that, by means 
-of self-operating internal circulation, the 
whole of the contained air in a closed re- 
frigerator should be kept in motion, and 
•caused to revolve around the partition. This 
is further shown by Sanford's statement, 
made September 16th, 1868, and filed in 
the patent office October 7th, 1868, in his 
application for the extension of his patent, 
in which he says, that he made his improve- 
ment because he had seen, in Schooley's re- 
frigerator, a defect, in introducing external 
•air, cooling it by the ice, and suffering it to 
•escape, thus allowing a continuous stream of 
warm air to enter the refrigerator, and a 
stream of cold air to flow out of it, and 
wasting the ice; that he set himself to over- 
■come such defect; and that he did so "l>j 
•closing the external openings of Schooley's 
refrigerator, and making, instead thereof, 
an opening in the top of the partition, above 
the ice, so as to have a free communication 
from one side of the partition to the other, 
through the openings at the top and bottom 
of the partition, thus causing, by means of the 
ice, a continuous rotation of the air contained 
in the refrigerator, by which contrivance a 
.lower temperature was produced with less 
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consumption of ice, than when the air was al- 
lowed to escape as soon as it was cooled, as 
in Schooley's." The economy of ice neces- 
sarily follows from establishing the rotation 
of the air in the closed refrigerator, and that 
rotation is established by causing the air to 
rotate through the ice-box from top to bot- 
tom, and then down, and under the bottom 
of the partition, and then up, and over the 
top of the partition, and into the top of the 
ice-box again. In the rotation, the air is 
necessarily, by frequently coming into con- 
tact with, and passing through, the ice, puri- 
fied, dried and made "cold. The cooling of 
the air initiates the rotation, if there be an 
open bottom to the ice box, and a dividing 
partition open above and below. When the 
rotation has once commenced, it must con- 
tinue, and the other consequences described 
must follow. 

With this general view of the invention, we 
are prepared to consider what the reissue 
claims. There are but two claims, really, 
in the specification. The first claim is a 
claim to a combination of three elements: 
(1) An open-bottomed ice-box, constructed in 
such manner, that, by the perforation of 
holes in the sides and bottom of the box, the 
air will pass freely down through, and in 
contact with, the ice in the box, so that it 
can fall directly from the ice upon articles 
to be refrigerated; (2) a dividing partition, 
open above and below, so placed, in relation 
to such ice-box, that, by means of self-operat- 
ing internal circulation, in a closed refrigera- 
tor, the whole of the contained air shall 
be kept in motion, and caused to revolve 
around such partition, in currents moving 
downwards only on one side of such parti- 
tion, and upwards only on the other side; 
{b) a chamber for the refrigeration of food 
or provisions, placed directly under the ice- 
box, whether there are shelves or fixtures, 
in such chamber, to hold the articles in the 
descending current directly under tne open- 
bottomed ice-box, or whether such articles 
are placed in such current, in such chamber, 
direetly under the open-bottomed ice-box, not 
by means of- shelves or fixtures placed there, 
but by being suspended there, or placed on 
the. floor, or otherwise kept in position. The 
claim which immediately follows the two 
disclaimers is the same thing as the claim 
which precedes such two disclaimers, and 
must be read as an explanation of it. The 
second and last claim is a combination of 
three elements, namely, the first and third 
elements of the first claim, combined with 
the described arrangement for carrying off 
the water, whereby the cold air can fall di- 
rectly down upon articles to be refrigerated, 
while the water is prevented from dripping 
into the apartment. This construction of the 
specification is that indicated in the case of 
Roberts v. Harnden [Case No. 11,903]. In 
that case, the partition, in the defendant's 
machine, did not extend downwards below 
the lower end of the side of the ,ice-box, and, 
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in fact, the side of the ice-box constituted 
the partition, and it was urged, that the 
defendant had no device or partition to keep 
separate the ascending currents and the de- 
scending currents. But, the court held, that, 
so long as the general tendency of the air 
in the compartment containing and beneath 
the ice-box was downward, and the general 
tendency of the air in the other compart- 
ment was upward, the difference in the ar- 
rangement of the partition was not such as 
to relieve the defendant from the 'charge 
of infringement, it appearing that he extend- 
ed the side of the ice-box downward far 
enough to perform the same function in sub- 
stantially the same way, and to produce the 
same result, as the plaintiff's partition. 

In the case of Roberts v. Harnden [supra], 
it is stated, that the novelty of the invention 
was denied by the answer. On that point, 
all that is said, in the decision of the court, 
is, that the defendant had not introduced any 
satisfactoiy evidence tending to show that 
the patentee was not the original and first 
inventor of what is described in the reissued 
patent as his invention. It is understood, 
that the principal defence relied on In that 
case was the alleged prior invention of one 
Thaddeus Fairbanks. An ex parte affidavit of 
Azel S. Lyman, made April 6th, 1864, with a 
drawing annexed to it, is shown, by the proofs 
in the present case, to have been introduced 
in evidence in the case against Harnden, on 
the point of a prior invention by Lyman, and 
to have been the only evidence introduced in 
that case on that point. That affidavit con- 
tains only a description of a refrigerating car, 
two of which it states were fitted up in 1853, 
under the direction of Lyman, and were used 
by him in July and August, 1853, in carrying 
oysters and a dressed sheep, by rail, from 
New York to Cincinnati, and in being loaded, 
near Columbus, Ohio, with dressed beef and 
lambs, and started for home. On the eon- 
tents of that affidavit alone, no court could 
hold the Sanford patent to be void for want 
of novelty. 

The defendant has a refrigerating room 
which he uses in his business as a butcher, 
and which is alleged to infringe the plaintiff's 
patent. The room is 8 feet 3 inches long, 
6 feet 2 inches wide, and 6 feet high. The 
ice-box, at one side, and in one corner, elevat- 
ed, is 5 feet 10y 2 inches long, on the long 
side of the room, 3 feet 6% inches high, 
and 2 feet Gy 2 inches wide. On the two 
sides of this ice-box which are towards the 
room, there is a space between the top of 
each of such sides and the ceiling of the 
room, of 8 inches in height, and the length 
of such two sides, for the ingress of the air 
of the room into the ice-box. A door from 
without opens into the ice-box, by which to 
put ice in. Another door opens into the 
room from without. The ice in the ice-box 
rests on a wooden rack in its bottom, which 
affords a free passage for air. Below the 
rack is a cold air-chamber, the roof of which 



is the bottom of the rack, and the bottom of 
which is formed by two inclines, which slope 
downwards, and towards each other, and 
towards a centre line midway of the width 
of the ice-box, so as to leave a central open- 
ing 5 feet 8 inches long and 2*4 inches wide, 
through which the cold air finds its way 
downward. The water from the melted ice 
falls on these inclines, r. d runs down them, 
and through this central opening, where it is 
caught by a trough 5 feet 10 inches long, 
and Gy 2 inches wide, and set 3y 2 inches below 
such central opening. This trough is 1 foot 
8 inches above the floor of the room. There 
are no shelves below the central opening, 
but there is a rack on the floor, on which 
meat is placed. The water from the trough 
is conducted by a pipe out of the room. The 
room has been used in this way for more 
than nine years. 

There can be no doubt that the defendant's 
refrigerating room contains, in combination, 
the three elements which are found in com- 
bination, as before explained, in the first 
claim of the plaintiff's patent, and that it 
also contains, in combination, the three ele- 
ments which are found in combination, as 
before explained, in the second claim of the 
plaintiff's patent. The heat given out by ar- 
ticles placed in the room warms the air, 
which then ascends and pass.es over the tops 
of the sides of the ice-box, and thus around 
the partition, and into contact with the ice, 
and is thus cooled and dried and purified, and 
descends through the open bottom of the ice- 
box, and then through the central opening, 
and, descending further, according to the 
law governing the action of cooler air, dis- 
places the warmer air, and pushes such 
warmer air before it, and upward around the 
partition, and so a rotation or circulation 
of the contained air in the closed room is es- 
tablished, which goes on so long as any pait 
of the contained air is warmer than any oth- 
er part of it. The cooled air can fall directly 
down upon such articles as are placed under 
the central opening, without being interfered 
with by, and without interfering with, the 
disposition of the water from the melted ice, 
and such water is carried off, and not allow- 
ed to drip into the room. The modes of op- 
eration of the combinations found in the de- 
fendant's room are the same as the modes of 
operation of the like combinations found in 
the claims of the plaintiff's patent 

The defence principally relied on, in this 
case, is, that, as to both of the combinations 
in the claims of the plaintiff's patent, he was 
anticipated by Azel S. Lyman, in inventions 
and structures previously made by Lyman, 
and that the defendant, in using a refriger- 
ating roam constructed and operating as 
above described, has done no more than he 
was fully instructed to do by such structures 
of Lyman, 

The earliest date sought to be assigned to 
Sanford's invention is the summer of 1S55. 
That date is the one given by him in his 



^20 Fed. Cas. page 917] 



(Case No. 11,913; EOBERTS 



statement, before referred to, filed in his ap- 
plication for extension, as tbe date previous 
to which be had paid no attention to tbe 
subject of refrigerators. 

It is in evidence, that Lyman, on tbe 20th 
of August, 1852, filed, in tbe patent office, a 
caveat for "improvements in railroad freight 
cars, for transporting fresh meats, and other 
articles, which require a very low tempera- 
ture and pure air." Such caveat contains a 
description, and drawings referred to there- 
in. The object of the arrangement is stated, 
in tbe caveat, to be to transport dressed 
meats. Tbe walls, sides and top of tbe ear 
made double, and filled in with a bad con- 
ducting material, the car is closed, and tbe 
air in it is reduced in temperature, by pass- 
ing it, in rotation and circulation, through 
ice, or other cooling material, contained in a 
box in the car, or through tubes immersed 
therein. A fan, driven by a cord from the 
axles of tbe car, drives the air down through 
the cooler. After the air leaves the bottom 
of the cooler, it passes through a box con- 
taining disinfecting material. Tbe air is 
stated, in tbe caveat, to be preserved cool, 
pure and dry, by being passed frequently 
through the cooler and the disinfecting mate- 
rial, so as to keep the meats from putrefying, 
the moisture from the meat being deposited 
on the cold surface, and flowing down, and 
being caught in a pan below the bottom of 
the cooler, whence it is carried off, by a tube, 
to the outside of tbe car. The caveat states, 
that Lyman proposes to claim tbe providing- 
for a constant circulation of air, from the car, 
through the cooler, and through the disin- 
fecting-box, back into the car, by means of 
a fan, or some other similar mechanical ar- 
rangement; tbe drying of tbe air, by tbe 
precipitation and condensation of the water 
held by it in solution, by passing it through 
the cooler; the cooling of the air through 
the same process; and the construction or 
a cooling-house, or refrigerator, in the man- 
ner above described, except that there would 
be other arrangements for driving the fan. 

Between the date of this caveat and the 
year 1855, Lyman constructed, and put into 
successful operation, refrigerating cars and 
stationary refrigerators, embodying the prin- 
ciple set forth in such caveat, and construct- 
ed substantially on tbe plan therein stated, 
the cars being arranged with fans to assist 
in the circulation of the air, and the station- 
ary refrigerators having no fans, but de- 
pending, for such circulation, on the law gov- 
erning the movements of cooler and warmer 
airs, free to communicate with each other 
through an ice-box open above and below. 
All of these structures embodied the com- 
binations and modes of operation before 
stated as found in common in the defendant's 
refrigerating room and in the plaintiffs 
structure. 

In the summer of 1852, Lyman constructed 
a closed refrigerator, with the open-bottom* 
ed ice-box, the bottom of which was hori- 



zontal, and the dividing partition extending 
down no further than the lower end of the 
side of such box, and a charcoal filter on top 
of the ice-box. The water was conducted 
down two inclines, and fell into a pan on 
the floor of the refrigerator, and was thence 
carried, by a pipe, through the bottom. He 
used this refrigerator for some time, in his 
house in Brooklyn, N. Y., and, finding that 
the space under the ice-box, through which 
the water fell, was not utilized, he raised the 
pan up, and placed it as near to the cold air 
opening, and below it, as it could be placed, 
without interfering with the downward flow 
of tbe cold air. Under the pan, a wooden 
shelf was placed, to receive articles. Holes 
were bored through this shelf, for the pas- 
sage of the air. The water passed from the 
pan, to tbe outside, by a pipe running through 
the side of the refrigerator. In this refriger- 
ator, the opening between the lower edges 
of the inclines was a central one, as 'in the 
defendant's structure. Lyman used this re- 
frigerator, as thus altered, for some time, in 
his family, placing the principal part of the 
food he wished to preserve on the shelf re- 
ferred to, and under such shelf. In the fall 
of 1852, he put into it a new ice-box, the bot- 
tom of which, being open, sloped towards tbe 
interior. Below that was a single inchne, 
sloping towards the outside, to catch and 
conduct the drip. The opening through which 
the cold air went down was at the side, and 
not central, and a flange, raised around the 
edges of the opening, carried the water 
around tbe opening, and it was discharged, 
by a lead pipe, to the outside. Thus the pan 
was dispensed with. The shelf below tbe 
opening remained as before, and so did the 
charcoal filter above the ice-box. In the sum- 
mer of 1853, Lyman bad a number of these 
ice-boxes made, and placed one of them in 
a refrigerator in a grocery store in New 
York, and showed it to several persons when 
in operation. 

Prior to this, and in August and Septem- 
ber, 1852, Lyman bad a closed refrigerating 
car fitted up. It had two ice receptacles, 
each with an open bottom. One operated with 
the aid of a fan. A pan under the grate on 
which the ice rested caught the water, and 
it was conducted out of tbe car. The air 
entered that ice-box through a charcoal filter. 
Tbe other ice-box had no pan. Under the 
grate of that box was a descending conduit, 
and the water was caught by a flange. The 
height of tbe lower part of the conduit from 
the floor was 26 inches. On the floor, direct- 
ly under the opening, was a rack for meat. 
The opening was 10 inches wide. This ice- 
box depended entirely on gravity for its 
circulation. It held nearly a ton of ice, and 
was placed as near the top of the car as it 
could be, and yet allow a space 12 inches 
high, for the passage of air from the car over 
into the ice-box. The lower end of the de- 
scending conduit was 14 inches below the 
grate. In September, 1852, this ear, so ar- 
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ranged, was taken from New York City to 
Watertown, N. Y., and there laden with 
dressed meat. In the summer of 1853, Ly- 
man had two other refrigerating cars fitted 
up, being the two referred to in the affidavit, 
made April 6th, 1S04, before mentioned. In 
each of these cars there were two open-bot- 
tomed ice-boxes, and a conduit under the 
grate conducted the cold air down to within 
about 18 or 24 inches from the floor. The air 
from the car was impelled into the top of 
both ice-boxes by a fan. The drip was car- 
ried out as before. These cars were taken 
from New York City to Cincinnati, Ohio, in 
July, 1S53, laden with oysters in the shell, 
and a dressed sheep, which arrived at their 
destination in good order. They were laden, 
at Columbus, Ohio, in August, 1853, with 
dressed beef and dressed lambs, and taken 
to New York City, where the meat was sold. 

In September, 1853, Lyman put up a closed 
refrigerator in Syracuse, N. Y., 16 feet long, 
16 feet wide, and 16 feet high on one side, 
and 20 feet high on the other side. The ice- 
box was placed near the top in the highest 
side of the refrigierator, and was 8 feet long, 
5 feet wide, and 3 feet high. The ice was 
supported by a grate, which sloped towards 
the interior, and below the grate was an in- 
cline sloping from the lowest point of the 
grate in a reverse direction. The cold air 
chamber or space thus formed below the 
grate terminated below in a conduit 16 inch- 
es wide, and 8 feet long. The lowest part 
of the conduit was 4 or 5 feet above the 
floor. A shelf was placed about 3 feet be- 
low the opening, and in the descending cur- 
rent of air, and on this shelf articles to be 
preserved were placed. The drip was pre- 
vented by catehing in a trough the water 
which flowed down the incline, and carrying 
it outside by a pipe. There was an opening 
above the sides of the ice-box, through 
which the air from the refrigerating room 
passed into the ice-box. This structure had 
the open-bottomed ice-box, the partition open 
above and below, the prevention of drip, the 
descent of cooled air, the rotation and circu- 
lation, the downward currents on one side, 
the upward currents on the other side, and 
the chamber for refrigeration directly under 
the open-bottomed ice-box. 

In April and May, 1854, Lyman caused to 
be constructed for one Tilton a closed re- 
frigerator, which was put in use by him in 
Franklin market, New York, during the sum- 
mer of 1854, and was used by Tilton there 
for several years afterwards. It embodied 
the same principles of construction and 
modes of operation, as the Syracuse refrig- 
erator. It had a descending conduit 5 or 6 
inches wide, and about SY2 feet long, and 
the lower end of which was about 16 inches 
above the floor. It was used to preserve 
poultry, which was placed on three shelves. 
One of the shelves extended under the con- 
duit. This refrigerator stood in the open 
market for several years after the summer 



of 1854. Lyman personally showed it to a 
great many persons and explained its inter- 
nal arrangement, and its principle and mode 
of operation. 

In the summer of 1854, Lyman caused to 
be built 9 closed refrigerators, for domestic 
use, which we^e like the Syracuse refrigera- 
tor, in construction and mode of operation, 
except that they had no shelf below the cold 
air opening, but had a space or chamber 
there, for articles to be refrigerated. These 
refrigerators were built at Mount Varnon, 
Westchester county, N. Y. Lyman used one- 
of them in his family for a dozen years or 
more, from and after July, 1854. Some of 
the others were sent to New York, and dis- 
posed of to various persons, and some were 
used in Mount Vernon. 

Between 1852. and 1855, at least a dozen 
closed refrigerators ofj like construction were 
made at the Novelty Iron Works, in the eity 
of New York, according to plans furnished 
by Lyman. In some of them, the conduit 
extended down only iy 2 inches below the 
cold air chamber under the ice-grate, and in 
others it extended down to within 12 or 16 
inches of the floor of the refrigerator. These 
refrigerators were delivered to various par- 
ties for whom they were made. Of the 
above number, 8 or 10 were constructed, at 
such works during the year 1854, and one 
of those, made there by one Hadden, for his 
own use, is still in existence, and has been 
put in evidence, and produced for the in- 
spection of the court. This refrigerator was 
used by Hadden, in his family, for 4 or 5 
years. It was and is, in construction, like- 
the Syracuse refrigerator, before described, 
except, that it has no shelf below the cold 
air opening. In using it, however, Hadden 
placed on the floor, in and under the de- 
scending current of cold air, articles which 
he desired to keep the coldest. The cold air 
opening, at the bottom of the conduit, is 15& 
inches long, and 2y 8 inches wide, and is 11% 
inches above the floor of the refrigerator. 

On the 21st of September, 1854, Lyman filed 
in the patent office an application for a patent 
for an "improved mode of cooling, drying and 
disinfecting air for ventilators and refriger- 
ators." It consisted of a petition, specifica- 
tion, oath, and drawing (of 3 figures). A 
model was filed November 1st, 1854. The 
specification says: "My improvement in re- 
frigerators consists in so arranging them 
that, as fast as the air becomes warm and 
moist and impure, by contact with the meat, 
it is drawn off and passed through the ma- 
terial, where It is cooled, dried and disin- 
fected, and then returned to rise again 
among the articles in the refrigerator, col- 
lecting moisture and impurities, which it de- 
posits in the receptacle intended for that 
purpose, thus keeping up a full circulation, 
and .thoroughly ventilating the refrigerator 
with dry, pure, cold air. It is found, that 
meat, instead of becoming wet in a few days, 
in this refrigerator, becomes gradually dry." 
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The drawings represent a refrigerator con- 
structed substantially like the Syracuse re- 
frigerator, and the Hadden refrigerator, he- 
fore mentioned. There is an ice receptacle 
high up, an open, grated bottom thereto, a 
cold air chamber below, a conduit below 
that, for the exit of the cold air, an arrange- 
ment for catching the water and conducting 
it to the outside, without interfering with 
the downward flow of the cold air, and an 
opening over the top of the dividing parti- 
tion, through which the air which has passed 
under the open bottom of the dividing parti- 
tion, can find its way into the ice-box, the 
inner side and bottom of the ice-box, and the 
inner side of the conduit, forming the divid- 
ing partition. The specification states, that, 
the receptacle being filled with fragments 
of ice, the air among such ice will be cooled, 
and, becoming more dense, will settle down, 
through the grate on which the ice rests, 
into the cold air chamber below such grate, 
and thence down the conduit; that, 'so long 
as the air in the ice is colder and heavier 
than that in the refrigerator, it will continue 
to fall down the conduit, mingling with the 
lower strata, and forcing the upper strata, 
or warmest air, through the opening above 
the dividing partition, into the ice reeeptacle; 
and that, when this air comes in contact 
with the cold surfaces of the Ice, its capacity 
for moisture is lessened, and the moisture is 
deposited on the ice. The specification pro- 
ceeds: "By this arrangement of the ice re- 
ceptacle in the upper part of the refrigera- 
tor, with an opening for receiving air in its 
upper part, and a grate at the lower part, 
on which the ice rests, a cold air chamber 
below the grate, and a descending conduit 
from this cold air chamber, or with an ar- 
rangement of parts substantially the same, 
so that the air shall be caused to circulate 
rapidly from bottom to top in the refriger- 
ating chamber and from top to bottom in the 
separate combinations, as described, the air 
is not only cooled, but it is, by being fre- 
quently passed througih the interstices of the 
ice, thoroughly dried, and it is washed, as 
by a hail storm, a decided improvement in 
its smell is effected, and the apparatus be- 
comes not only a cooling and drying, but, to 
some extent, a disinfecting, apparatus, and 
meat placed in it is preserved fresh and 
pure a longer time than in any" other refrig- 
erator in common use, where both are kept 
at the same temperature, and consume the 
same quantity of ice." The claim, in the 
specification, is, to "the combination of the 
reservoir of cooling, drying and disinfecting 
material, with the descending tube or con- 
duit, so that the cold condensed air in this 
conduit shall, on account of its increased 
weight, cause the warmer air to pass more 
rapidly through the material, where it is 
cooled, dried and disinfected, and, in its 
turn, to fall down the conduit, being, by its 
sides, kept separate from the other air until 
it mingles with the lower strata, substan- 
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tially as described, for the purposes speci- 
fied." This application was rejected, on me 
27th of November, 1854, for want of novelty, 
on the strength of three prior rejected appli- 
cations, made by Thaddeus Fairbanks, James 
Lentell, Jr., and John Lewis, respectively. 
On the 20th of February, 1855, Lyman filed, 
as an amendment, a new specification, draw- 
ings, petition and model. No copy of such, 
new specification is furnished. On the 10th 
of March, 1855, the patent ofilce, in re-exam- 
ining the case, expressed a doubt whether 
the difference of temperature between the 
descending column from the ice chamber, and 
the air in the body of the refrigerator, would 
afford motive power or draft practically suf- 
ficient to maintain a current. Lyman, on 
the 28th of March, 1855, wrote to the ofiice, 
that he had actually demonstrated, that the 
difference in temperature between the air in 
the ice-box and descending flue, and the air 
in the' body of the refrigerator, produced a 
circulation; that he had made several re- 
frigerators on his plan; and that, in all, an 
abundant circulation existed, producing a re- 
markable effect in drying and purifying the 
air. In" June, 1855, Lyman appears to have 
dropped the prosecution of such application, 
but, on the 1st of December, 1855, 18 days 
after the granting of the patent to Sanford, 
he filed a petition, specification, oath, draw- 
ing and model, in a new application, the fee 
paid on his caveat of August 20th, 1852, be- 
ing allowed to him as a payment towards the 
fee on this application. The specification 
and drawing are the same that are annexed 
to the patent afterwards granted to Lyman, 
March 25th, 1856, for an "improved method 
of cooling and ventilating rooms, &c," and 
the drawing is the same, substantially, as 
that annexed to Lyman's application of Sep- 
tember 21st, 1854. On the 5ih of December, 
1855, the patent ofiice rejected the new ap- 
plication of Lyman, assigning, as the only 
reason, that it was anticipated by the pat- 
ent granted to Sanford November 13th, 1855. 
In reply, the office was reminded, that, in 
granting Sanford's patent, either Lyman's 
prior application must have been overlooked, 
or must have been deemed not to interfere 
with Sanford's; that Lyman was, according 
to the records of the patent office, the first 
person to construct a refrigerator in which 
the whole of the contained air was compelled 
to circulate through the ice-box, thereby se- 
curing perfect ventilation and drying; that 
a caveat for the invention was filed by Ly- 
man August 20th, 1852; that the application 
for a patent was filed by him September 
21st, 1854; that the papers in the application 
now rejected were in strict accordance with 
the invention as first submitted; and that 
yet a patent had been issued to Sanford, 
without notice to Lyman, and for what was 
now declared to be the same invention. 
Thereupon, on the 25th of March, 1856, a 
patent was granted to Lyman, as above stat- 
ed. The specification of that patent says: 
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"My improvement in cooling, drying and dis- 
infecting consists in the peculiar construction 
of the bos: or reservoir for holding the ice 
or other cooling material. The object sought 
to be accomplished by this construction is 
the production of a blast or current of cool 
air, in a determined direction, without me- 
chanical aid, and irrespective of place. The 
principle I employ is that which is exempli- 
fied in the hydrostatic column, and my use 
of it may be understood by the following 
comparison: If we suspend a cake of ice 
freely in the air, and near to the ceiling) of 
a closed room, slight currents would soon be 
produced by the disturbance of the equi- 
librium, consequent upon the cooling of the 
air in contact with the ice. These currents 
would be feeble, because the cold descending 
air would spread over a wide base, and the 
temperature soon become equalized by mix- 
ture with warm air. If, however, we should 
place under the ice a pipe of sufficient size 
to surround the ice, the air, as it cooled, 
would fall down and soon fill the pipe, but 
still have a tendency to spread laterally, in 
consequence of its gravity, and, therefore, 
it would exert pressure on all sides, similar to 
a non-elastic fluid. If a plug were now 
pulled out of the bottom of the pipe, this 
air would pour out with a centain force due 
to the difference of temperatures outside and 
inside, and to the height of the column, obey- 
ing precisely the same laws which would 
govern a non-elastic fluid. The constniction of 
a refrigerating box on this principle enables 
us to employ it to various useful and valua- 
ble purposes, such as the preservation of 
meats and vegetables, ventilating, cooling, 
drying, and disinfecting apartments in hos- 
pitals, sleeping, and other rooms, all which 
will appear in the following description of 
the construction and operation of my refrig- 
erating apparatus. This apparatus consists 
of three parts, viz., a reservoir, or receptacle, 
for the cooling material, a cold air-chamber, 
and a conduit or blast pipe. The reservoir, 
when adapted for holding ice as the cooling 
material, is a box open at the top, and as 
shown at D, figure 1. This is divided into 
two compartments, by a grating, the latter 
serving to support the ice, while the space 
beneath forms the cold air chamber E, which 
allows of the free settling of the cold air 
from all parts of the grate. At F is the 
conduit. This is a trunk or pipe attached 
to the cold air chamber, and may be of dif- 
fering lengths, according as the blast is to 
be more or less forcible, the higher the col- 
umn, the greater being the weight and ve- 
locity of the discharge. I will now describe 
the manner of application, together with 
some of the various uses to which the in- 
strument may be put When enclosed with- 
in an air-tight compartment, (as shown in 
figure 1, at A,) and the box D charged with 
ice, the moisture will be extracted from the 
air at the same rate that its temperature is 
reduced, in the following manner: The air in 
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A is, at first, of the temperature of the sur- 
rounding medium, and its hygrometrical con- 
dition is the same. Ice being now intro- 
duced into the box D, the air in contact will 
be immediately reduced in temperature, con- 
densation takes place, and moisture is de- 
posited. The condensed air, being of greater 
specific gravity, falls into the air-chamber E, 
flowing thence into F. Here, as it cannot 
spread out and commingle with the external 
and lighter air, it drives that already in the 
pipe before it, and out at the bottom, finally 
pouring out itself in a continuous stream. 
Once out, it still continues to act similar to 
the flow of water, spreading over the floor, 
and, in doing so, displaces the lighter and 
warmer air, forcings the latter upwards to- 
wards the top of the apartment As it 
there comes in contact with the ice, the con- 
densation and precipitation of moisture goes 
on until a minimum temperature is reached. 
Thus, a continual circulation is kept up, in 
such a manner that the whole of the air must 
circulate through the ice-box. Of course, all 
articles, such as meats and vegetables, would 
be deprived of their moisture in a like degree 
with the air, the latter being brought to the 
condition of great purity and dryness. As 
the water collects, it falls to the bottom of 
the cold air space E, when it is discharged 
to the outside by a suitable pipe." The 
claim of the patent is, to "the combination 
of a descending conduit or cold air flue with 
a reservoir for containing cooling materials, 
substantially in the manner and for the pur- 
poses described." 

There is nothing in this patent of 1856 to 
Lyman that is not found fully developed in 
his application of September, 1854. In view 
of that application, the patent to Sanford, of 
November, 1855, ought not to have been 
granted. Lyman's application contained ev- 
erything claimed by Sanford in his patent, 
namely, the arrangement, in a closed re- 
frigerator, of an endless passage or chamber, 
running through an open-bottomed ice-box, 
and out at the bottom of it, and down, and 
under a partition, and up, and over such 
partition, and into such ice-box again, the 
construction being such, that the whole of 
the contained air circulates through such 
passage, and the water of the melting ice is 
discharged immediately from the refrigera- 
tor. If the patent of 1856 to Lyman was 
properly granted, with the claim it contains, 
a patent ought to have been granted to him 
on his application of 1854, with the claim 
then asked for. The evidence shows, that 
Lyman was the first inventor, as between 
him and Sanford, of what is claimed in Ly- 
man's application of 1854, and of what is 
claimed in Sanford's patent of 1855, and of 
what is claimed in Lyman's patent of 1856. 
So, too, everything that is claimed in the 
claims of Sanford's reissue of 1857, as those 
claims have been hereinbefore explained, is 
found in Lyman's application of 1854. 
Lyman never abandoned his invention. 



[20 Fed. Cas. page 921] 

He devoted much time to perfecting it, com- 
mencing in 1S52, and, after his refrigerators 
of 1854 had been constructed, and he regard- 
ed his invention as perfected, he applied for 
a patent. 

It is urged, on the part of the plaintiff, 
that Lyman's structure did not contain, a 
chamber of refrigeration, with shelves .or fix- 
tures for holding the articles to he refriger- 
ated, placed in the descending current direct- 
ly under an open-bottomed ice-box. As be- 
fore explained, it does not require that the 
chamber should have shelves in order to be 
Sanford's chamber. The Syracuse refriger- 
ator of Lyman had such a chamber, with such 
a shelf, and so did the Tilton refrigerator of 
Lyman. Some of his other structures had 
such a chamber, with such a shelf. All of 
his structures had such a chamber, and so 
much of the chamber as was directly in the 
descending current could be, and was, used 
for the deposit of articles to be cooled. The 
question is merely one of degree. In the 
Syracuse refrigerator, such descending cur- 
rent was 16 inches wide, 8 feet long, and 4 or 
5 feet high. In the Tilton refrigerator it 
was 5 or 6 inches wide, 3y 2 feet long, and 16 
inches high. In the defendant's refrigerator 
it is only 5 feet 8 inches long, 2% inches 
wide, and 20 inehes high. In the Hadden re- 
frigerator, it is 15% inches long, 2% inches 
wide, and liy 2 inches high. In Sanford's 
original specification, there is no suggestion 
of the especial advantage of the use of a de- 
scending current. Such suggestion, in the 
reissued specification of Sanford, is an inter- 
polation; and there is as much warrant for 
saying that Lyman's conduit may vary in 
width, so as to be as wide as the width of 
the ice-box, and thus become exactly like 
Sanford's conduit in the drawings of his orig- 
inal patent, occupying half of the width of 
the refrigerator and the entire width of the 
ice-box, as there is for saying, as is said in 
the reissued specification of Sanford, that the 
apartment under the ice-box may vary in 
width, and may be so narrow as to serve 
merely as a passage for the ascending cur- 
rent of air. In the structure shown in the 
drawings of Sanford's original patent, he ex- 
hibits a conduit as wide as the ice-box, ex- 
tending down to the very bottom of the inte- 
rior, and conducting the descending stream of 
cold air to the opening through which it 
passes into the other apartment That con- 
duit is so wide that shelves to hold articles 
to be refrigerated, or the articles themselves, 
may be placed in the conduit, and none of the 
apartment under the ice-box is outside of the 
conduit. In Lyman's structures, he made his 
conduit shorter in length and narrower in 
Width, so narrow that no shelves could be 
placed in it, and no articles could be re- 
frigerated in it, but a part of the apartment 
under his ice-box was outside of the conduit, 
and a portion so outside of the conduit was 
directly under the conduit, and in the de- 
scending current, and, in such current, 
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shelves, and articles to be refrigerated, could 
be and were placed. 

The conclusion at which I have arrived, 
after a careful consideration of all the evi- 
dence, and of the arguments of counsel, is, 
that the Sanford reissue is void for want of 
novelty. 

As to the questions made respecting the 
want of .notice in the answer as to some mat- 
ters put in evidence, I think that, in any 
view, the case is a proper one to allow the 
amendments to the answer, which were mov- 
ed for, at the hearing, on notice, nunc pro 
tunc, as of the time the answer was filed. 
The bill is dismissed, with costs. 

[On appeal to the supreme court the decree 
of this court was affirmed. 91 TJ. S. 150 

[For other cases involving this patent, see 
note to Roberts v. Buck, Case No. 11,897]. 
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ROBERTS et at v. The ST. JAMES.* 

District Court, S. D. Florida. April 11, 1872. 

Witness — Interest — Apmiraltt — Salvage— Li- 
censed Wreckers — Merit — Falsehoods — 
Master's Protests. 

[1. In admiralty, interested parties may tes- 
tify, but their testimony relating to what can 
be construed into their own misconduct should 
he received with suspicion.] 

[2. Licensed wreckers are entitled to great- 
er compensation, and charged with a higher de- 
gree of care and skill, than other salvors.] 

[3. A salvor who shrinks from imperiling his 
person and property greatly lessens his merit 
thereby.] 

[4. Saving a cargo in midwinter by diving in 
the hold of the wreck on an exposed reef, far 
from land, is salvage service of great merit.] 

[5. Falsehood by salvors touching the amount 
of cargo saved by especially meritorious serv- 
ice should diminish their compensation.] 

[6. A licensed wrecker who proceeds in op- 
position to the master's protests is liable in an 
extraordinary degree to forfeiture of all com- 
pensation for anything short of final success.] 

[7. Delay by salvors in bringing their vessels 
to the assistance of a wrecked ship, while each 
strives with the other to be the first to board 
her in small boats, and their use of insufficient 
tackle and inadequate means to get her afloat 
promptly, are evidence of such gross and will- 
ful negligence as merits the forfeiture of all 
comnensation.] 

[8. The master of a wrecking vessel, by coun- 
tenancing a wrongful injury to a wrecked vessel 
by one of his crew, and by falsely denying 
knowledge thereof, forfeits all right to salvage.] 

[9. A salvor, by his failure to bring in and 
report salved property, though it be of little 
value and abandoned as worthless, forfeits all 
rights to salvage as against other property 
saved by him.l 

[10. Salvors, by wrongfully burning a wreck- 
ed vessel, forfeit salvage on the cargo saved 
by them.] 

[11. All salvors present when one of their 
number is guilty of willful wrong to the prop- 
erty are liable to forfeiture of their compen- 
sation if the wrongdoer cannot be discovered.] 

i [Not previously reported.] 
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[12. When the compensation of certain sal- 
vors has been forfeited for misconduct, it rests 
in the discretion of the court to determine what 
interest shall be benefited by the forfeiture.] 

[These were libels for salvage by William 
S. Roberts and others against the American 
ship St James.] 

LOCKE, District Judge. This ship, laden 
with 1,500 tons of railroad iron, bound from 
Cav. to New Orleans, went ashore on a point 
of the Florida Reef known as Couch Reef, 
at about 7 o'clock p. m., of Nov. 16th, 1871. 
She headed S. by W. % W. when she struck, 
and gradually swung round until she headed 
N. N. W. She was drawing 20 ft. 5 in. for- 
ward, and her bows rested on a boulder in 
about IS ft. of water, it gradually deepening 
aft, until at the stern there were about 30 ft. 
This shows briefly how the ship was fast, 
and where the shoal, and where the deep 
water. Soon after she struck, three wreck- 
ing vessels went to her assistance, or rather 
started, but anchored inside the reef between 
her and the shore, and the masters went to 
her over the reef, in their small boats, arriv- 
ing there at about 10 o'clock. Between 12 
and 1 o'clock the next morning, they made 
and signed an agreement to get the ship off 
for such a sum; and the wrecking masters 
immediately sent boats to bring out the 
schooners, and one boat to put a light at the 
end of the reef, so they could see how to 
come around it. This boat returned, the 
master saying it was so rough, that he could 
not find the end of the reef. The next morn- 
ing, between 7 and 8 o'clock, the schooners 
came out, took out a kedge and a stream an- 
chor, with hawsers attached, and carried 
them out in a S. E. direction, or nearly 
astern. Upon heaving upon them, the stream 
anchor would not hold, but came home, and 
the line to the kedge was too small for any 
purpose. When the stream anchor would not 
hold, they took out the starboard bower an- 
chor, with 15 fathoms of chain attached, and 
took up the stream anchor, made fast the 
hawser which had been attached to that of 
the bower anchor, and commenced loading 
the schooners with iron of the cargo-loaded 
four vessels; but, at this time the hawser 
parted, the vessel which had been hove up 
about a point and a half surged back on the 
reef, parting the line to the kedge, and lay 
with nothing to relieve or assist her, and, as 
the libellants say, /the wind blowing heavy 
and much sea on. This was about midnight. 
Nothing more was done until next morning, 
when they carried out 60 fathoms more of 
chain, made it fast to the chain already fast 
to the anchor, and, not having chain enough, 
'fastened a six inch hawser to the chain, and 
commenced heaving as much, they say, "as 
the hawser would bear." But this tide was 
ebbing, the ship hard and fast, and the wa- 
ter gaining rapidly, until at length it was 
conceded by all, that it was useless to make 
further attempts to get the vessel afloat, and 



they ceas,ed their efforts. The next morning 
they went to work stripping the ship, and 
brought the material to Key West. 

I have been thus particular in going over 
the several acts of the wreckers, and their 
conduct, as herein is their claim to salvage, 
an'd herein, also, is the principal defense 
thereto. The whole question, or the main 
question in this division of the case, is: Was 
the conduct of the libellants, in their en- 
deavors to get the vessel afloat, such as could 
be reasonably expected of them, and suffi- 
ciently in good faith, and free from fraud or 
gross or wilful neglect, as would authorize 
them to claim salvage? or was it such as to 
work a diminution or forfeiture of salvage? 
As the wreckers on this coast are known and 
recognized as professional wreckers, ac- 
quainted with the business, and as such re- 
ceive higher compensation than ordinary 
salvors; as they ask licenses, and, by becom- 
ing licensed, hold themselves out to ship mas- 
ters as recommended by this court, it is but 
reasonable that they should be held to a 
more strict accountability in the performance 
of salvage service than one who made no 
special claim to experience or skill (Marv. 
Wreck & Salv. p. 176, § 160) ; as one who rep- 
resents himself as a skilled artizan or me- 
chanic becomes liable for an abuse of con- 
fidence placed in him, where another who 
tendered his services without such special 
claim does not Salvage service is supposed 
to be rendered where there is peril, and 
salvors are not presumed to shrink from any 
slight degree of danger. Indeed, one of the 
principal ingredients of a salvage service is 
the degree of peril to which a salvor exposes 
himself and his property. Remove this peril 
entirely, and a great proportion of the claim 
is stricken out. True, the amount of risk 
which he will accept is for him to determine; 
but he must recollect that that which is ac- 
cepted is to be considered in the measure of 
the merit of their services. If salvors do not 
choose to accept risks and encounter perils, 
they must not expect to receive rewards com- 
pensating them for encountering such perils. 

Let us examine, briefly, the conduct of the 
libellants in connection with this ship. The 
masters of the three first vessels all saw 
the ship strike before dark, and immediately 
started to her assistance. They -knew that 
they could render no aid by themselves with- 
out their vessels, yet so eager were they, not 
to render assistance, but to get on board be- 
fore some one else, that they all left their 
vessels at anchor from, a half to three-quar- 
ters of a mile from her, and with small dingy 
boats pulled over the reef to get on board. 
This, even, when they left their vessels on 
the windward and exposed side of the reef, 
and when, according to the testimony of 
numerous experts, it would not have taken 
more than half an hour more to have brought 
their schooners out to the ship. This un- 
due haste necessitated the sending for their 
vessels after they had made an agreement, 
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but with no favorable result, as they did not 
get under way until after daylight the next 
morning, and did not arrive at the ship un- 
til between 7 and 8 o'clock, thereby losing 
much valuable time, and time that would 
have enabled them to have had a heavy an- 
chor and chain carried out by the next high 
tide. The libellants allege that it was im- 
possible for them to come out around the 
reef that night, as they were unable to place 
a light at the point of it; but it has been 
fully proven that there is a channel at a 
short distance of from 12 to 14 feet of water 
from a mile to a mile and a half wide, and 
it has constantly been the practice of wreck- 
ing vessels to go out through this at all times 
of night, without deeming it hazardous. In 
this I consider that the wreckers shrank from 
accepting a slight risk, and certainly such 
conduct at once withdraws one ingredient 
of salvage. 

Upon arriving at the ship, the wreckers 
proceeded to take out two small anchors, a 
stream and a kedge. There is much conflict- 
ing .testimony upon this point. The libel- 
lants declare that they were obliged to take 
them out on account of lack of men, as the 
captain said that the crew of the ship were 
tired, and that he thought those small an- 
chors were large enough. On the other hand, 
the master says that he protested against 
their taking out the small anchors, and In- 
sisted upon taking out the bower and chain, 
that they might have something that could 
be depended upon; said that if they would 
let him have a vessel, he would take it out 
himself, but that the master wrecker in- 
sisted upon carrying out the small anchors 
first and waiting awhile; and that all hands 
were called up from their work on the iron 
to help out the stream and kedge anchors 
on the schooners. This is the master's story. 
The mate says that he protested against tak- 
ing out the small anchors, saying that "he 
didn't believe that they would move the ship 
if she was afloat"; that he also heard the 
master insisting upon their carrying out the 
large anchor, and Capt. Roberts, the master 
wrecker, saying that "he couldn't get any 
vessel to take it; that they would back the 
stream anchor by the kedge." Now, where 
there is such a conflict of testimony, in or- 
der to get at the truth the court is bound 
to take into consideration all attendant cir- 
cumstances, and, where the question relates 
to the conduct of a certain party, to inquire 
what the probabilities, judging from known 
facts, are in regard to his conduct on that 
particular occasion. The question of inter- 
ested witnesses is also to be well weighed, 
and although, in admiralty, interested par- 
ties, ex necessitate rei, are permitted to tes- 
tify, their testimony, where it relates to what 
can be construed into their own misconduct, 
should be viewed with great suspicion; and 
where confirming evidence can be introduced, 
and is not, the absence of such supporting 
testimony will weigh materially against re- 
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ceiving that of the interested party. The 
Boston [Case No. 1,673]. True, it is claimed 
that in this case all are interested parties,— 
on one side pecuniarily, on the other in their 
reputation and standing; but the evidence of 
one is entirely unsupported, the other cumu- 
lative. Let us .inquire, now, what we should 
expect of the master of a ship in the condition 
of this one, who had had his men at work 
constantly all night moving iron, as an in- 
cidental step towards the relieving of his 
ship, at the time when the carrying out of an 
anchor, which is to result in the preserva- 
tion or destruction of his ship; is to be at- 
tempted? Is it reasonable to believe that he 
would so suddenly become so careful and 
considerate of his men as to object to their 
assisting, or so careless as to the welfare of 
his vessel as on their account to jeopardize 
her; and particularly when we find that, at 
this very time, the crew were called up to 
assist in putting the light anchors on board 
the salving vessels? 

We can, therefore, but believe that it was 
not only without the consent of the master, 
but in spite of his protest, as well as of 
the mates, that the small anchors were car- 
ried out The next question was in what 
direction to carry them. In this matter there 
was a difference of opinion which is ac- 
knowledged by the salvors, and there is no 
conflicting testimony. Referring again to the 
direction in which the ship went ashore, and 
the manner which she had swung, we see 
that at this time she was lying with deep 
water all along her starboard side, sufficient- 
ly deep to float her, as she had swung over 
it since she had struck. The shoalest water 
was directly nnder her forefoot, and, as 
Capt. Roberts testified, her bows rested on a 
boulder. The rest of the distance, where she 
was on the botten at all, she must have been 
ashore on the port side, only as much as 
she had swung against the bank. 

In this case, instead of attempting to drag 
the ship along the reef resting as she did 
on the bank, a third or perhaps a half her 
length, she should have been swung back, 
and relieved as far as could be from the 
bottom, and pulled off in the direction in- 
which she went on; and this could have been 
done only by a strain directly off the quar- 
ter sufficient to swing her at right angles 
with her present position. It was soon found 
that the stream anchor which had been car- 
ried out would not hold, and again the mas- 
ter wrecker was appealed to to carry out a 
bower anchor. Capt. Patterson says he talk- 
ed to several of the other masters, and that 
none of them would take it out, until the 
master of a vessel but little more than half 
the size of the Vance (the vessel of the mas- 
ter wrecker) volunteered to do it on condition 
of being admitted to the consortship; and 
then they would take out but 15 fathoms of 
chain, though requested to by Capt. Patter- 
son, and proceeded to take up the stream 
anchor, the only thing which relieved thu 
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vessel from tlie bank at all, and left her 
broadside exposed to the wind and sea, with 
nothing out but a kedge to hold her off. 
When appealed to by Capt. Patterson to 
carry out chain enough to reach the ship, he 
said that 15 fathoms of chain was enough,— 
all that was required to clear the law,— and 
insisted upon making fast the hawser which 
had been taken up from the stream anchor 
to the 15 fathoms of chain to the bower an- 
chor, and hove as heavy chains as it would 
bear until they succeeded in swinging her 
about a point and a half, when they pro- 
ceeded to lighten the vessel by discharging 
iron, on the salving vessels; but at about 
11:30 or 12 o'clock, both hawsers parted, and 
she swung back to her original position. 
The next morning they attempted to carry 
out chains, and accidentally lost one end, but 
at length managing to recover it, they at- 
tempted again to heave the ship afloat by 
attaching to the chain a six inch hawser. 
Were it not for the sad and disastrous con- 
sequences, it would seem most absurdly 
ridiculous to see a company of seafaring men 
— licensed wreckers, who held themselves out 
as qualified and competent— attempting to 
heave a ship, hard aground, with 1,800 tons 
of stone and iron in her, afloat with a six- 
inch line, after they had parted a twelve- 
inch hawser in the same service. 

The libellants have attempted to explain 
that they could not bring the chain on board 
the vessel, as it would cut down through 
the bulwarks; but this was an excuse which 
seems not to have been mentioned on board 
the ship at the time, and is one that amounts 
to nothing in itself. In a ship with a plenty 
of spare spars and bars of iron, that could 
without any difficulty be used to protect the 
quarter, it seems to me that the excuse 
shows a lack of energy and skill not at all 
complimentary to him making it. And it 
does not appear that there was any attempt 
made to bring a chain on board at all. It 
is no excuse for the wreckers if anchors 
drag, as they should use heavier ones or 
back them with kedges. If hawsers break, 
they should resort to chains, and, in large 
vessels, chains should always be resorted 
to, and hawsers should not be relied upon; 
and, if an anchor is planted on the quarter, 
an opening may be made on the bulwarks, 
through which to run the chain. Judge Mar- 
vin says: "Whenever wreckers have the 
management of the business, and they fail 
to get a stranded vessel afloat at the first 
high water, at which she might have been 
floated had they employed the proper means, 
they must be considered as having failed in 
skill and energy, and must suffer the just 
and legal consequences of such failure." 
The Diadem [Case No. 3,874], 1857. It is 
a well-established principle of admiralty 
law that "gross negligence or carelessness in 
rendering salvage service, being a species of 
fraud, works a forfeiture of salvage." Marv. 
Wreck & Salv. p. 233, § 223. Also, "where 



negligence is gross or wilful, salvage should 
be wholly forfeited." Id. p. 113, § 106; The 
Neptune, 1 W. Rob. Adm. 298; The Duke of 
Manchester, 2 W. Rob. Adm. 470; The Joseph 
Harvey, 1 O. Rob. Adm. 306. 

Admitting, as I must, sueh to be the law, 
the only question now is, have the libellants 
in this case been guilty of gross or wilful 
negligence? If the reply is in the affirma- 
tive, there is but one decision to be arrived 
at, no matter how much I may regret the 
necessity of such decision. Had the libel- 
lants, the first morning of their arrival, car- 
ried out a bower anchor and sufficient chain 
to have reached the ship, in the proper direc- 
tion to have brought the vessel back to the 
position in which she went on, I consider 
they would have been doing their duty; but 
in neglecting to do this they were guilty of 
negligence, and especially was it wilful when 
it was in spite of the protestation of the 
master and mates. More particularly do I 
consider it gross negligence to take up an 
anchor, the only one that was out to pre- 
vent the vessel's driving broadside on against 
the reef, and especially most gross and wil- 
ful negligence when, having parted a twelve- 
inch hawser, with an abundance of chain 
and a sufficient number of men and vessels 
at their command, they made fast to and 
attempted to heave the vessel afloat with a 
six-inch hawser. To this negligence I at- 
tribute the final loss of the vessel. The neg- 
ligence can but be considered gross when 
committed by men claiming to be profes- 
sional wreckers; and it having been in di- 
rect opposition to the expressed desires of 
the captain, and in spite of his protestations, 
it must be considered wilful. It is not the 
intention or design of this court either to 
authorize or instruct the wreckers of this 
coast to take charge and command of a ves- 
sel in distress as against the master, but 
rather to advise, counsel, and assist; and if 
a wrecker does proceed in opposition to the 
master's expressed desires, and in spite of 
his protestations, he takes upon himself the 
sole responsibility, and is liable, in an ex- 
traordinary degree, for anything short of 
final success. 

I have carefully considered whether the 
interests of the two sets of wreckers in the 
case— those originally arriving at the wreck, 
and neglecting to take out a large anchor, 
and those that arrived subsequently, and con- 
sented to take it out— might not be separated, 
as in the case of The Neptune, and the negli- 
gence of a part not visited upon all. But 
when we consider that the stream anchor 
was taken up, the hawser removed and made 
fast to the bower anchor when a chain 
should have been carried out, and at length 
a six-ineh hawser was finally put in to bear 
the entire strain of the vessel between the 
capstan and the chain, after the arrival of 
the second set, and apparently with their 
consent, I can but conclude that there was 
gross and wilful negligence through the en- 
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tire service, and the legal consequences must 
fall on all alike. The libel of ¥m. S. Rob- 
erts et al. must, therefore, be dismissed. In 
dismissing this libel, I do not intend to say 
or imply that I consider that any of the 
libellants acted with intentional bad faith, 
or dishonest purposes so as to taint any 
valuable service subsequently rendered, but 
that the services rendered the ship were 
grossly inefficient, and not deserving reward. 
All minor matters connected with this libel, 
and dependent upon it— namely, the charge 
of a non-delivery of a certain number of 
blocks, the petition of libellant setting up 
a removal and concealment of portions of 
the property saved, and the petition of tne 
owner asking to be remunerated from the 
salvage for wages paid the crew— are carried 
out by its dismissal; but the costs herein ac- 
cruing will be paid from the property saved. 

The subsequent libels against the cargo, and 
a small proportion of the materials saved by 
the B. & J. Baker, remain to be considered. 
Of the entire 1,500 tons of cargo, all have 
been saved, brought to this port, and deliv- 
ered to the claimant, with the exception of 
about twelve bars, and nearly all in a good 
condition. The labor of saving it was most 
arduous, and was accompanied with much 
danger. Of the 1,500 tons, 975 were taken 
from under water, some of it from the depth 
of fifteen or sixteen feet. All of this was 
dove up by diving in the hold of the ship, 
where the water came just under the deck, 
without diving apparatus of any kind. Many 
of the wreckers labored for weeks, through 
midwinter, on an exposed reef, six miles from 
land, saving a cargo of the heaviest material, 
the pieces of which, with a very few excep- 
tions, weighed 510 pounds; and this, diving 
In the hold of a ship, the. water impregnated 
with iron rust, and with a deck resting like 
a sheet of ice on the surface, with only the 
hatch-ways and two or three holes in the deck 
where they could come up. It is difficult to 
imagine a salvage service of more labor. 
Was the .only question a question of how 
much salvage has been earned by the wreck- 
ers, with the established precedents before us, 
it would be but a simple and easy matter to 
settle; but other issues have been brought in 
that call for further deliberation. 

Let us consider, first, the rate of salvage 
which should, in justice, be decreed. The 
case of The Helen E. Booker [Case No. 6,- 
330], decided in this court in 1857, has been 
cited and relied upon as a parallel case estab- 
lishing a just precedent. I have examined 
that case carefully, and every remark of the 
learned judge in the opinion given therein ap- 
plies equally to this. "It is a disastrous wreck 
to the owners and underwriters, and not prof- 
itable to the salvors, for the salvage the court 
is obliged to give in order to compensate the 
salvors for their work and labor simply will 
leave but a small proportion of the savings to 
the owners and underwriters. The ship lay 
upon an exposed reef, where it was difficult 
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and dangerous to lay alongside to get the iron 
out of the wreck. Two-thirds of it was under 
water, and had to be dived for, piece by piece; 
and the whole service has been laborious, pro- 
tracted, and performed by a large number of 
salvors." The Helen E. Booker [supra]. Set- 
ting aside the conduct of the first set of sal- 
vors, who attempted to relieve the vessel, and 
who, in the case of The Booker, labored with 
a degree of energy, skill, and perseverance, 
which puts to shame the conduct of those in 
this case, and which would, in my opinion, 
have relieved the St. James in an undamaged 
condition,— I say, setting their conduct aside, 
and looking only at the question under consid- 
eration, namely, the saving of the cargo, the 
cases are so nearly similar that I can but ac- 
cept that of The Booker as a precedent If 
there is any difference, this case is decidedly 
the most favorable for the wreckers. 

In the case cited, the service »vas performed 
in July; in the one under consideration, ir 
November, December and January. In that, 
the extreme depth of water was about ten 
feet; in this, fifteen or sixteen. In that, a 
great part of the iron was saved after the ves- 
sel had been burned to the water's edge; in 
this, it was nearly all saved under decks. In 
that, each bar weighed but 373 pounds; in this, 
510. In that, as in this case, a great portion 
of the cargo was saved by new parties, who 
had gained neither credit nor discredit by 
services rendered the ship when first ashore; 
and there the judge made no discrimination in 
rates of salvage between then* services and 
those of the first salvors, showing conclusive- 
ly that the salvage therein was not, as has 
been claimed, a high rate given as a reward 
for strenuous efforts made to save the ship. 
Although, in fixing salvage rates, courts may 
not be bound to the same extent by precedent 
that they may be in positive questions of law, 
yet, unless some good reason presents itself 
to justify a departure from the rates hereto- 
fore given in this court, I shall endeavor, as 
nearly as I may, to follow such previous de- 
cisions; and examining this case in connec- 
tion with the one cited, I can see no reason 
why the salvage in that case. was excessive, 
or why the rate should be decreased in this. 
In that case the rates were fifty, sixty-two, 
sixty-five, and seventy per cent, of the gross 
appraised value, according to the part of" the 
vessel from which it was saved, and the labor 
in saving. I cannot deem those rates unrea- 
sonable, and, were it not for one thiug, I 
should even increase the rate on the portion 
of cargo saved from the lower holds under 
the beams in from fourteen to sixteen feet of 
water. The mate who had charge of stowing 
the cargo testifies that in this part of the ship 
there were 150 tons of the iron, and I am well 
satisfied of the truth of this statement; but 
the, salvors have returned and reported as tak- 
en from there about 300 tons. Could this dis- 
crepancy be traced directly to the party mak- 
ing the exaggerated statement, it would be 
viewed as an attempt to obtain an unjust ad- 
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vantage by false representations, and visited j 
t»y a direct diminution or forfeiture of sal- 
vage; but, as that is impossible, it must rest 
upon all engaged in the transaction. Were it 
not for this false report, I should not have 
considered seventy-five per cent, an unreason- 
able salvage on that portion, but it must be 
diminished certainly as much and somewhat 
more than the actual difference would be. 

Upon mature deliberation, I consider that 
forty per cent, of the sales of the materials 
saved by the B. & J. Baker and Planet Mars 
and small lots of iron works saved by small 
boats and the Rebecca, fifty per cent, of the 
appraised value of the iron saved from be- 
tween decks, sixty-two per cent, of that saved 
from the lower hold below the beams, would 
be but a reasonable salvage. This will pay 
the salvors for but little more than their ac- 
tual labor and the time occupied, while for 
the peril encountered, especially by those div- 
ing, they receive but slight compensation. 
The largest shares are received by the crew 
of the Sea Bird, who made sis trips to the 
wreck, and labored constantly about nine 
weeks in the service, during which time one 
of them came near losing his life by drowning 
while diving, and lay insensible for hours. 
These men share about $150 apiece; the oth- 
er shares are smaller, many receiving but 
twelve or fifteen dollars. 

Thus far the original and the several subse- 
quent libels against vessel and cargo, both in 
the hearing and consideration of the court, 
have been taken together through the connect- 
ing link of the common property proceeded 
against, but now we are called upon to take 
up separate interests, and examine questions 
touching matters other than the amounts of 
salvage. 

In the several answers made by respondent, 
in addition to contesting the quantum of sal- 
vage, charges of cutting holes in the ship, cut- 
ting away one of the masts, embezzlement, 
and finally the burning of the ship herself, 
are made against the salvors. In considering 
the questions raised by these charges, I shall 
separate the interests as far as possible, and 
let the consequences rest alone upon the 
wrong-doers as far as can be ascertained. 

In the question of cutting holes in the side 
of the ship to remove iron, much conflicting 
testimony has been given; some alleging that 
it was with the consent of the mate, then in 
charge of the vessel, and that they were cut 
to facilitate saving cargo. This the mate de- 
nies; but he being an interested witness, 
screening himself from an accusation of what 
may be construed to be wrong, his testimony 
must be taken with the allowance to be made 
in such cases, and with the preponderance of 
the testimony of disinterested parties in proof 
of his consent, I do not deem it justifiable to 
forfeit or diminish the salvage of libellant 
Morgan, who, it is admitted, cut the holes, as 
I should have done had no authority been 
granted. 

After the ship had been left by officers and 



crew, and apparently abandoned, but while 
the wreckers were saving iron from her, the 
main mast was cut away, although it has 
been impossible, by any testimony introduced, 
to trace the act to any particular person. It is 
stated, though, that the top mast was left 
dropped part way down the main mast, and, 
there being no shrouds or stays, the men 
were afraid to work under or near it, for fear 
it would fall when the vessel rolled. I can- 
not believe this to be the true reason for its 
being cut away, or, at any rate, a sufficient 
reason, and the perpetrator should be held li- 
able. Kemp, the master of the Barkalow, 
says that he saw a man cutting at it, but he 
didn't know rightly who it was; while it is 
proven by other testimony that it was one of 
the crew of the Barkalow. It is my opinion 
that, it being one of his crew, he was not 
only aware of the fact, but either directed or 
countenanced it This, together with his pre- 
varicating statement, cannot be overlooked, 
and his shares must be forfeited. 

The next question is in regard to the al- 
leged embezzlement of the stove. It was 
proven, and subsequently admitted, that 
this was taken away by Sawyer, the mas- 
ter and owner of the schooner Ada, and car- 
ried ashore, and, although not concealed, 
neither brought to this port nor reported. 
It has been put in evidence that the stove 
was comparatively of no value, and utterly 
abandoned as worthless; but the salvor 
who takes possession of wrecked property 
becomes responsible, and its conversion to 
his own use, without regard to its value, 
affects his whole connection with the prop- 
erty to a degree that eannot be overlooked. 
The Blaireau, 2 Craneh [6 U. S.] 240; The 
Bello Corrunes, 6 Wheat. [19 U. S.] 152; 
The Boston [Case No. 1,673]. The shares, 
therefore, of Sawyer, both as master and 
owner of the Ada, and of those with him 
at the taking away of the stove, earned dur- 
ing the entire service, must be forfeited. 

It has been alleged that other materials 
were 'taken from the ship which have been 
unaccounted for; but such embezzlement 
has not during a long and searching exam- 
ination been traced to any one or any set of 
salvors. 

After the salvage service had been com- 
pleted nearly, while the schooners Sea Gull 
and Ellen and a small sloop boat were lying 
by the ship, the crew of the Sea Gull and 
Ellen, some of the men from the Ellen, on 
board saving iron from the cargo, the ves- 
sel was discovered to be on fire, in the 
cabin aft It is stated that all on board 
were at that time below decks, and, before 
the alarm was raised, the fire had made 
such headway that they had to make every 
exertion in order to get their vessels away 
from the burning ship, and could therefore 
make no attempt to extinquish the fire or 
discover the cause of it. It has been impos- 
sible to trace the fire to any individual, or 
in any way confine it to, and fasten it upon, 
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tlie guilty party. The crew of the Sea Gull 
and those of the crew of the Ellen here, as 
well' as those on board the boat, have each 
made oath, denying all knowledge of the 
cause of the fire or its origin. Without de- 
nying the truth of the statement of any one 
herein, the question of presumptive and cir- 
cumstantial evidence as against the testi- 
mony of interested parties in their own be- 
half presents itself. The idea that the fire 
could have its origin by any means except 
by an incendiary cannot, under the cir- 
cumstances, be for a moment entertained. 
The vessel had been stripped, the skylights 
removed, the interior of the cabin exposed 
to all the rains of the season, and no fire 
known there for about two months. The 
fire must have been intentionally kindled by 
some one on board about that time, and 
there is no evidence that throws suspicion 
upon any one of the salvors present more 
than any other. I am as well convinced 
that" the ship was fired that morning by one 
of the salvors present as I am that she was 
burned at all; and, although I may feel that 
there were innocent parties among those 
salvors, can I declare that they are in court 
with clean hands and entitled to compen- 
sation?' 

How far the misconduct of one salvor may 
rightfully be held to prejudice the claims 
of his cosalvors is not, in all cases, easy 
to determine, and particularly in this' case. 
The several vessels at the ship come in un- 
der separate and distinct interests. But all 
on board the ship that day were virtually 
in charge and custody of the property, and 
by this they had a common interest in its 
protection and preservation, and although 
"the courts endeavor to discriminate be- 
tween the innocent and meritorious, and the 
guilty and worthless, rewarding the one 
and punishing the other, yet there are cases 
of joint or associated service, in which the 
facts cannot be so ascertained that this dis- 
crimination can be made consistently with 
either sound policy or justice, and the in- 
nocent salvor must be made to suffer for the 
misconduct or neglect of his cosalvors." 
Marv. Wreck. & Salv. 227, 228; Nickerson 
v. The John Perkins [Case No. 10,252]; Spurr 
v. Pearson [Id. 13.26S]. Vide The Island 
City, 1 Black. [66 U. S.] 131. In this case I 
consider that the guilt of burning the ship 
rests upon those present at the time; and in 
the absence of any proof enabling the court 
to separate the guilty from the innocent, and 
in view of the community of interest by their 
being in charge jointly and in common, all 
must be held equally liable. 

In this condition it is contended in be- 
half of the libellants that, in a salving serv- 
ice, misconduct of the salvors, in connection 
with any property other than that brought 
to the notice of the court by their elaim, 
cannot be taken into consideration to effect 
their salvage; and in this case, the parties 
at the ship at the time of the burning being 



libellants of the cargo only, misconduct to- 
ward the vessel could not affect them. This 
point has been ably argued, but I have been 
unable to find any cases or decisions touch- 
ing it; and without going into the considera- 
tion of the general principal involved in 
this question, upon examination of it as 
connected with this ease, I do not find the 
interests, as set forth herein, sufficiently 
separate and distinct to admit its applica- 
tion. The property in this case has been 
claimed by one person, and there is nothing 
in the case to prove different ownership or 
separate interests sufficiently to permit such 
a defense to be set up. There had never 
been a separation of the cargo libelled by 
them from the vessel, either actually or 
constructively; and most certainly I am not 
willing to say to salvors that in such cases 
they may burn the vessel and obtain sal- 
vage for bringing in the cargo, or plunder 
the cargo, and the court will decree them 
salvage for saving the vessel, because they 
belong to different owners.. The shares of 
all at the ship St James at the time she 
was burned must be forfeited. 

The schooner Unexpected went to the 
wreck . after the fire, and saved a large 
amount of iron which had been burned out, 
and brought it to this port A part of it, 
which the master feared would be identified, 
he delivered to the master of the ship; the 
rest he fraudulently sold. This was after- 
wards discovered, identified, and taken pos- 
session of. This .being an intentional em- 
bezzlement, traced directly to the master 
of the Unexpected, all salvage to that ves- 
sel must be forfeited. This is as far as the 
court can go in its admiralty jurisdiction, 
but such forfeitures in no way protect the 
guilty party from criminal prosecution. 

In connection with the several forfeitures 
declared in this case, the question of to 
whose benefit shall they accrue, although 
not regularly raised, has been suggested. 
In all cases in which I have found this 
point touched upon at all, the forfeitures 
have been treated more as a means of pun- 
ishment to the guilty salvor than an amount 
given the injured party for damages; and 
the salvage has been refused, rather than 
decreed, and then turned from its original 
contributor through the medium of the 
salvor. In the case of The Mulhouse [Case 
No. 9,910], although the misconduct of the 
salvors related entirely and solely to the 
specie, yet the forfeited salvage arising 
from the cotton was decreed to the owners of 
the cotton. Judge Marvin says in that case: 
"Forfeited shares are usually made to inure 
wholly to the benefit of the owners of the 
property, but not always." What interest 
shall be benefitted by the forfeiture is a 
question of sound judicial discretion. I 
have been able to find no case where sal- 
vage has been decreed to be paid by the own- 
ers of property then forfeited to another in- 
terest The Rising Sun [Case No. 11,838]; 
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The Boston [supra]; The Blalreau, 2 Craneh 
[6 U. S.] 240. 

In this case it would he very difficult to 
exactly measure the loss or damage to each 
separate interest involved, as, hy the neg- 
ligence of the first salvors (although the 
vessel was lost to the owner), great loss was 
also caused in the form of salvage and ex- 
penses to the cargo. The forfeitures will 
accrue to the interests which contribute 
the salvage forfeited, and the decrees fol- 
low in accordance herewith. 
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ROBERTS v. SCHUYLER et al. 

[12 Blatchf. 444; 2 Ban. & A. 5.] i 

Circuit Court, S. D. New York. Feb. 17, 1875. 

Patents — Results — Mechanism — Breech-Load- 
ing Fire-arms— New Trial— Weight of Evi- 
dence. 

1. A patent for an "improvement in breech- 
loading fire-arms" claimed a combination of 
three elements, namely, a tapering chamber or 
cartridge-seat, a suitably constructed and oper- 
ating breech-piece for closing and opening the 
breech, and a device for extracting or starting 
the cartridge-case from the barrel, that is oper- 
ated by the movement of the breech-piece, made 
in opening the breech, "substantially as and for 
the purposes specified:" Held, that the patent 
did not cover every mechanism which would 
practically perform the office of starting the 
cartridge-case from a tapering chamber by the 
movement of the mechanism employed for open- 
ing and closing the breech, but included devices 
equivalent to those described in the patent, and 
which respectively performed the same offices, 
by a mode of operation substantially the same, 
and in substantially the same way. 

2. In an action at law for the infringement 
of the patent, certain alleged prior inventions 
were put in evidence by the defendant, to af- 
fect the novelty of the invention patented. The 
jury were instructed, in reference thereto, in 
accordance with the foregoing construction of 
the patent, and found a verdict for the plain- 
tiff. On a motion for a new trial, on the ground 
that the verdict was against the weight of the 
evidence: Held, that, although the court might 
have arrived at a different conclusion, the ver- 
dict would not be set aside unless the court 
could see that the jury was palpably mistaken, 
and that the weight of the evidence was de- 
cidedly against their verdict. 

[This was a bill in equity by Benjamin S. 
Roberts against Jacob L,. Schuyler and oth- 
ers for the infringement of reissued letters 
patent No. 3,946, granted to J. Symmes May 
3, 1870, the original letters patent, No. 22,- 
0&i, having been granted November 16, 1858. 
Heard on motion for a new trial.] 

Edward N. DIckerson, for plaintiff. 
Charles F. Blake and Benjamin F. Thurs- 
ton, for defendants. 

SHIPMAN, District Judge. Upon the trial 
of this case to the jury, for an infringement 
of letters patent, a verdict was rendered for 
the plaintiff. The defendants thereupon filed 

i [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge; reprinted in 2 Ban. & A. 5; and 
here republished by permission.] 



a motion for a new trial, upon the ground 
that the verdict was against the weight of 
the evidence and against the charge of the 
court. The letters patent of the plaintiff, re- 
issued May 3d, 1870, were for an "improve- 
ment in breech-loading fire-arms," and the 
invention, In the language of the patent, re- 
lated "to that class of breech-loading fire- 
arms designed and adapted for the use of 
cartridges having metallic cases, and con- 
sists in tapering the bore of the barrel, con- 
stituting the cartridge-seat, from the rear 
end forward, and combining with such taper- 
ing cartridge-seat suitable mechanism for 
opening and closing the breech, and a suita- 
ble device for starting or removing the car- 
tridge case, that is operated by the move- 
ment of the said opening and closing mechan- 
ism." The main difficulty which the pat- 
entee desired to obviate was the fact, that 
the removal of the cartridge shell, after fir- 
ing, from a cylindrical cartridge-seat, was 
"rendered difficult by reason of the shell be- 
ing expanded by the explosion, and made to 
press against and adhere to the walls of the 
chamber, rendering it necessary to apply to 
the shell considerable force continuously un- 
til its whole length is removed from the 
gun." The patentee describes, in his spec- 
ification and drawings, one mode of con- 
structing a fire-arm embodying his alleged 
invention, but does not confine himself "to 
the particular mechanism described for open- 
ing and closing the breech, or that for start- 
ing the cartridge-case from its seat in the 
gun. Any other equivalent mechanism may 
be employed for the purpose, the only essen- 
tial condition being, that the device used to 
start the cartridge-shell from its seat in the 
barrel shall be so connected with the mech- 
anism employed for closing and opening the 
breech, that it shall be operated and made to 
start out the eartridge-case by the move- 
ment of such mechanism made in opening 
the breech." The claim, as stated in the let- 
ters patent, was for "a tapering chamber or 
cartridge-seat, in breech-loading fire-arms, 
when combined with a suitably constructed 
and operating breech-piece for closing and 
opening the breech, and a device for extract- 
ing or starting the cartridge-ease from the 
barrel, that is operated by the movement of 
the breech-piece, made in opening the breech, 
substantially as and for the purposes speci- 
fied." 

Upon the trial of the case, it was admitted, 
that, If the plaintiff was the first inventor of 
the improvements specified in the patent, and 
his patent was valid, the gun which had been 
sold by the defendant since the date of the 
reissue contained substantially the combina- 
tion of devices which was secured by such 
patent. The controversy turned upon the 
question, whether the plaintiff was the first 
inventor of the improvement for which the 
letters patent were granted. It will be ob- 
served, that the patent was for a combina- 
tion of three elements— a tapering chamber; 
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a suitable breech-piece for closing and open- 
ing the breech; and a device for extracting 
or starting the cartridge-case, operated by 
the movement of the breech-piece, made in 
opening the breech. It did not cover every 
mechanism -which will practically perform 
the office of starting the cartridge-case from 
a tapering chamber by the movement of the 
mechanism employed for opening and closing 
the breech, but it included devices equiva- 
lent to those described in the plaintiff's pat- 
ent, and which respectively performed the 
same offices, by a mode of operation sub- 
stantially the same, and in substantially the 
same way. 

The difficulty which General Roberts sought 
to obviate had not escaped the attention of 
previous inventors, who had also constructed 
devices to overcome the same defects in 
breech-loading fire-arms, which he desired to 
avoid. The defendants offered in evidence 
four structures, each of which contained a 
combination of tapering chamber, breech- 
piece, and extractor attached to the breech- 
piece. It was claimed, that the mechanism 
of each combination performed the office of 
starting or removing the cartridge-case from 
the chamber by the movement of the breech- 
piece in opening the breech. Each gun which 
was exhibited by model or drawing to the 
Jury, had a taper chamber, a breech-piece, 
and a device attached to the breech-piece, 
which was designed to start or remove the 
cartridge, and to be operated by the move- 
ment of the breech-piece made in opening 
the breech. The questions before the jury 
were whether the elements of the combina- 
tion in either of these structures, each of 
which antedated the plaintiff's invention, 
operated in substantially the same way with 
the mechanism which was described in the 
plaintiffs patent, and whether some one or 
all of the previously existing combinations 
did not accomplish the same result by sub- 
stantially the same mode of operation, and 
in substantially the same manner. The jury 
were instructed, that, if they found in either 
of the guns to which their attention was call- 
ed by the defendants, a tapering chamber, a 
suitably constructed breech-piece for opening 
and closing such • chamber, and a device for 
extracting or starting the cartridge-case from 
the chamber, operated by the movement of 
the breech-piece made in opening the breech, 
and that the respective elements of such 
combination operated in substantially the 
same way, and for the same purpose, as the 
said elements are described to operate in 
their combination in the plaintiff's patent, 
then the plaintiff's patent was invalid. 
They were also told, that the form of the 
elements was not material; and that, if the 
office of each was substantially the same as 
the office of the corresponding elements in 
the plaintiff's gun, and operated in substan- 
tially the same way, and the combination of 
the three elements produced the same result, 
20FED.GAS. — 59 
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in substantially the same way, then the 
plaintiff's patent was invalid. The jury hav- 
ing returned a verdict for the plaintiff, the 
question is now made by the defendants, 
that the verdict was contrary to the weight 
of evidence which was given upon the trial. 

It is true, that the same weight is not given 
by courts to the verdict of a jury upon the 
validity of a patent, which is justly given to 
the opinion of a jury upon other questions of 
fact The subject-matter involved often re- 
quires a patient and quiet examination of 
different structures, and an investigation of 
the modes of operation of machinery, for 
which the hurried and imperfect scrutiny 
which the jury can give during the trial of a 
case is sometimes inadequate. The result 
often depends more upon the examination of 
machines or structures than upon the testi- 
mony of witnesses. And yet, notwithstand- 
ing the fact that less weight and authority is 
given to the decision of a jury in this class 
of cases than in other civil causes, it is 
equally true, that the verdict of a jury is not 
to be set aside merely because the court 
might have arrived at a different conclusion. 
Unless the court can see that the jury was 
palpably mistaken, and that the weight of 
evidence is decidedly against their verdict, it 
should not be set aside. Otherwise, the 
court enters upon the province of the jury, 
and passes beyond the limits of its own duty. 
At the same time, "when it is manifest that 
juries have been warped from the direct line 
of their duty, by mistake, prejudice, or even 
by an honest desire to reach the supposed 
equity, contrary to the law of the case, it 
will be the duty of the court to set the ver- 
dict aside." Cunningham v. Magoun, 18 
Pick. 15. 

In reviewing the evidence in this case, 1 
have come to the conclusion that I should 
not seriously differ with the jury in the re- 
sults at which they arrived upon three of the 
structures respecting which evidence was in- 
troduced by the defendants. In respect to 
the fourth structure— the gun described in the 
Newton patent— my own judgment at the 
trial leaned to a different conclusion from the- 
one indicated in their verdict, but I cannot 
say that their verdict is against the decided: 
weight of the evidence. The main question 
upon this part of the case was, whether or 
not the structure exhibited in the drawings 
and described in the specifications was use- 
less and inoperative without the exercise of 
invention upon the part of the one who 
should undertake to use it— whether it would 
or would not practically operate to extraet 
the cartridge from the chamber. The ques- 
tion was one upon which triers might fairly 
differ, and the evidence was conflicting. 
Upon this part of the case I am of opin- 
ion that "the verdict of the jury should be 
taken as conclusive." Cowing v. Rumsey 
[Case No. 3,296]. 

The motion for a new trial is denied. 
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Case No. 11,916. 

ROBERTS v. SHELDON et al. 

[8 Biss. 39S; i 18 O. G. 1277.] 

Circuit Court, N. D. Illinois. Jan. 7, 1879. 

Trade Names— "Parabola" Needles. 

1. The word "Parabola" used as the name of 
needles not being descriptive of any peculiar 
quality of the needles was hdd, a valid trade 
mark. 

2. "William Clark & Sons' Parabola Needles" 
is an infringement of "Roberts' Parabola 
.Needles." 

ICited in Battle & Co. v. Finlay, 45 Fed. 798; 
N. K. Fairbank Co. v. Central Lard Co., 64 
Fed. 136.] 

[This was a bill In equity by Robert J. 
Roberts against George W. Sheldon and oth- 
ers for an injunction to restrain the infringe- 
ment of a trade-mark.] 

Goodwin, Offield & Towle, for complainant. 
Percy L. Shuman and B. G. Asay, for de- 
fendants. 

BLODGETT, District Judge. This case 
comes up on application by the plaintiff for 
an injunction against the defendants, and on 
the demurrer of one of the defendants, George 
W. Sheldon, to the bill. The bill states in 
substance, that the complainant is a manu- 
facturer of needles, in England, and a sub- 
ject of that country, but that he is domiciled 
in this country, and finds here a large mar- 
ket for his manufactured goods; that as 
early as 1866, he adopted as a trade mark, 
the word "Parabola," which was printed on 
the outside of the packages containing his 
needles; that his goods have acquired a wide 
celebrity under the name, and an extensive 
sale; that he has expended large sums of 
money in advertising and introducing his 
goods, and that he is entitled, by virtue of 
having been the first to adopt this word as 
a trade mark for needles, to the exclusive 
use of it. He also alleges that the firm of 
William Clark & Sons, who are also manu- 
facturers of needles in England, and are 
competitors of his in the American market, 
have put upon the market packages of nee- 
dles in imitation of the packages of complain- 
ant's needles, and have used and are using 
the said word, "Parabola," to designate their 
needles, and are now introducing their pack- 
ages, marked with complainant's trade mark, 
upon the markets of this country, and es- 
pecially of the city of Chicago, whereby they 
are impairing the trade of the complainant, 
and prays for an injunction. 

The defendant makes two points in the 
demurrer to this bill; the first is, that the 
word, "Parabola," is a description of the pe- 
culiar quality possessed by these needles, 
namely: that the eye of the needle is con- 
structed in the form of two parabolic curves 
brought together at their open ends; and in- 

i [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



vokes, upon this statement of fact, the well 
known rule in the law of trade marks, that 
a person will not be allowed to use. or adopt 
as a trade mark, any word which expresses 
the quality of the goods, such for instance, 
as, "best," "extra," or "superfine," or any 
of these adjectives. There are a large num- 
ber of cases sustaining this position, and the 
rule, as a principle of the law of trade marks, 
is undoubtedly well established. 

The second objection taken to the bill by 
the demurrer is, that the packages put up by 
Clark & Sons, and sold by the defendant, 
Sheldon, here as their agent, while they use 
the word "Parabola," at the same time are 
not calculated to deceive the public, because 
they say that the needles are manufactured 
by William Clark & Sons, and that the pub- 
lic are all notified that the needles made by 
the defendants, Clark & Sons, and sold by 
Sheldon, are "William Clark & Sons' Parab- 
ola Needles," and not the "Roberts' Parab- 
ola Needles;" and upon this ground it is 
claimed, there is no danger of the public be- 
ing imposed upon, or deceived by reason of 
the defendants' use of the word. 

In answer to the first point, namely, that 
the eye of this needle has a parabolic form, 
it perhaps would be enough to say that there 
is nothing upon the package tending to show 
that the word "Parabola," has any reference 
to the eye of the needle. It might as well 
be said, if the needle was a little curved, that 
it was a section of a parabolic curve. But 
I think it is answer enough to this position, 
to say that there is nothing on the envelope 
or label of the package, which says or tends 
to show that the eye of the needle is claimed 
to be made in the shape of a double parabola, 
or two parabolic curves, and when inspected 
under the glass, it would seem to me, as a 
question of fact, that the eye of this needle 
is elliptical rather than parabolic in shape. 
The wora "Parabola," it seems to me is, as 
stated by the complainant, an arbitrary term 
adopted by complainant to distinguish his 
needles from those of other manufacturers, 
and he had a right to so select and apply it 

It is frequently the case that by close anal- 
ysis and ingenuity, you can find in almost 
any trade mark a designation of some quality 
connected with the goods. An analogous 
case to this was before this court, and heard 
before the learned circuit judge and myself, 
four or five years since, in regard to what is 
known as the "Cream Baking Powder." The 
firm of Steele & Price filed a bill against one 
Richards and his associates stating that 
Steele & Price had adopted a trade mark to 
designate a certain baking powder which 
they manufactured, called "Cream Baking 
Powder." The defendant had also com- 
menced manufacturing baking powders and 
was putting upon the market a commodity 
under the name of "Star Cream Baking Pow- 
der," and the question was there made, that 
the word "Cream" had reference to the qual- 
ity of the baking powder; that is, that it 
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was the best in the market; the cream of 
baking powders. The position was argued 
very strenuously by the defendant's counsel, 
that it was a term of quality, not an arbitra- 
ry term; but in that case, which was de- 
cided by Judge Drummond, the court held 
that the defendants had no right- to use the 
word "Cream," and that any prefix, or suffix, 
they used with it, would not give them the 
right to use it in connection with the manu- 
facture of goods similar to those made by 
the complainants; that the complainants 
had the exclusive right to use that term to 
•designate goods of their manufacture. 

It seems to me the case was, in all respects, 
analogous to this. I do not recollect that 
the case has ever been reported. An oral 
opinion was delivered by Judge Drummond 
immediately on the close of the argument, 
and, I presume, it never got into the re- 
ports^ 

In regard to the last point made, that by 
reason of the defendants using their own 
name upon the wrapper or envelope, the pub- 
lic are not deceived, it would, perhaps, be 
enough to say, that when goods acquire a 
specific name, the purchaser rarely looks to 
see who has manufactured the goods by that 
name. As, for instance, if, as a matter of 
fact, these needles have acquired, among the 
trade, and among consumers or users, the 
designation of "Parabola," to such an ex- 
tent that the purchaser would simply ask for 
•"Parabola needles," he might be supplied 
with the parabola needles manufactured by 
Clark & Sons, instead of those manufactured 
"by the complainant, to the direct injury of 
the complainant and the abridging of his 
trade. 

Another case very analogous to this, upon 
this point, was also before this court. A suit 
was brought hj Proctor & Gamble against 
McBride & Co., of this city; to enjoin the use 
of a trade mark, which had been adopted by 
Proctor & Gamble, for a certain brand of 
soap, which they manufactured [Case No. 11,- 
441]. Proctor & Gamble claimed that they 
bad introduced to the public, under a trade 
mark of their own, a brand of soap under the 
term and designation of "Mottled German 
Soap," and they had adopted as a trade mark 
upon their packages, those words with a cir- 
cle, with a moon and stars in the middle. 
The defendants, McBride & Co., who were 
manufacturers in this city, had put upon the 
market a brand of soap which they termed 
"S. W. McBride's German Mottled Soap," 
and they had marked these words upon the 
outside of their packages in combination with 
-a crescent within which was a single star in- 
stead of a number of stars. That, I think, 

2 [Nowhere reported; opinion not now accessi- 
ble.] 



was the distinction, so that it presented a 
stronger case for the defendants than this, 
because we find upon inspection that the de- 
fendants' and complainant's labels are almost 
identical to the eye; that is, the reading up- 
on them is essentially the same. In one 
case, it is "Robert's Parabola Gold Burnished 
Sharps." Upon the other label or package, 
upon the same colored paper, and with the 
same colored ink, is printed, "William Clark 
& Sons* Parabola Gold Burnished Sharps," 
so that there is a similar use of terms or let- 
ters, and the same use of the word "Parab- 
ola," and the only distinction is that be- 
tween "Roberts" and "William Clark & 
Sons." Now, in the case I mentioned, the 
defendants had departed much more widely 
from the complainant's trade mark. They 
had changed the arrangement of the words 
so, instead of its being "Mottled German 
Soap," it was "German Mottled Soap," and 
instead of a circle containing several stars, it 
was a crescent containing a single star, pre- 
fixed by the name of each maker; and it was 
argued in that case, there could be no possi- 
bility of intelligent consumers being deceiv- 
ed. So strong was the case made before me 
on an application for an injunction, that I 
refused the injunction; but after the proofs 
were taken, and the case brought to hearing 
before Judge Drummond, he sustained the in- 
fringement, and ordered a perpetual injunc- 
tion against the defendants. It was also 
shown in that case that "Mottled German 
Soap," or "Mottled Soap," had been in com- 
mon use in the trade for nearly fifty years, 
and "that "Mottled Soap" was a commodity 
well known to the trade; but Judge Drum- 
mond sustained that trade mark as the ex- 
clusive property of the complainant, and held 
that the defendants infringed. 

In the light of that case, which has never 
been questioned, it seems to me that the 
mere fact that the defendants in this case 
have used the words, "William Clark & 
Sons," so as to designate them as the manu- 
facturers, does not defeat the complainant's 
right to the exclusive use of this word "Para- 
bola," as designating his manufacture, and 
that there is a liability to impose upon the 
trade and on the public, from which the com- 
plainant has the right to be protected. 

With these views, I shall order an injunc- 
tion on the complainant's filing a bond in the 
penal sum of five thousand dollars, condi- 
tioned for the payment of any damages 
which the defendant may sustain by reason 
of the issuing of the injunction, and also re- 
quire complainant as a condition of the grant- 
ing of the injunction, to put in his proof 
within thirty days after the answer in this 
case is filed. 

See. also, Williams v. Adams [Case No. 17,- 
711.] 



ROBERTS (Case No. 11,917) 



[20 Fed. Cas. page 932J 



Case 3ffo. 11,917. 

ROBERTS v. SKOLFIELD et al. 

[3 Ware, 184; i 8 Am. Law Reg. 156.] 

District Court, D. Maine. Sept., 1858. 

Pleading in Admiralty— Torts— Joinder— Con- 

st1tdtional law — maritime law power to 

Regulate Commerce — Seamen — Action for 
Personal Injuries. 

1. An action for a joint tort against two or 
more cannot, in the admiralty, be united with 
a tort against one separately, if the objection 
be taken. 

2. The general maritime law was adopted by 
the constitution of the United States, and no 
state can have a separate and distinct mari- 
time law by itself. 

3. This law governs the crews of the vessels 
of the United States, wherever they go, wheth- 
er in a port of the Union, or in a foreign port. 

4. When the constitution adopts the admiralty 
and maritime jurisdiction, it adopts also the 
law by which it is governed. 

5. The power of the United States to govern 
seamen, may also be derived from the commer- 
cial power. The power to regulate commerce 
includes that of navigation. 

6. "When a seaman engages in a commercial 
adventure, the laws of the United States follow 
him until the voyage is completed, whether in 
a foreign country, or the Union. 

7. The commerce of the country is a unity, 
and wherever it goes it is governed and protect- 
ed by the laws of the United States. 

In admiralty. 

Gen. Fessenden and D. W. Fessenden, for 
libellant 
Shepley & Dana, for respondents. 

WARE, District Judge. This is a libel 
against J. L. Skolfield. master, and W. C. 
Fairfield, mate of the ship John W. Dim- 
mich, jointly, in a cause of damage. The li- 
bellant shipped to Portland, Nov. 6, 1857, for 
a voyage to Mobile, thence to Europe, and 
back to the United States. After the ship ar- 
rived at Mobile, she remained there about 
four months, waiting for a cargo, and while 
lying in the bay, at the distance of several 
miles from the city, on the 12th of January 
the events happened which are the subject of 
this libel. In the morning of that day, Rob- 
erts was employed in calking the forecastle, 
Fairfield, the mate, being near him. Rob- 
erts asked the mate for a calking mallet. 
The mate told him to work with a serving 
mallet, which he had in his hand; and Rob- 
erts replied that he could not work so well 
with that as with a calking mallet. More 
words, it seems, must have passed between 
them, for as Roberts got up, the mate struck 
him a pretty hard blow on his arm with the 
mallet which he had in his own hand. The 
noise attracted the attention of the master, 
who was on the after part of the deck, and 
he immediately came forward, with the mas- 
ter of another vessel in port, who happened 
to be on board. They both fell on Roberts, 
the mate standing by. The captain knoeked 

i [Reported by George F. Emery, Esq.] 



l him down with his fist, and they both seized 
him s by the hair or collar, as often as he at- 
tempted to rise, and threw him down again; 
and continued for some time striking and 
kicking him on his head, face and shoulders, 
as he lay or attempted to rise. The boy Lew- 
is, who was at work near, and saw the 
whole affair, says that they booted him all 
around the forecastle. Smith, also, the boat- 
swain, who was near and saw most of the 
affray, says that as often as Roberts attempt- 
ed to get up, they seized him by the hair and 
pulledj him down, and repeated their blows 
with their hands and feet The boatswain 
also confirms the testimony of Lewis, that 
when they had done beating him, the cap- 
tain, as he went aft, told the mate that if the 
men gave him more of their sauce, to take a 
handspike, and hit them on the head. This 
is also stated by some of the rest of the 
crew. The captain soon after left the ship, 
and Roberts, as he continued his work, not- 
withstanding the beating and. booting, asked 
the boy Lewis to bring him some oakum. 
The mate told Lewis not to go, and to let 
Roberts get it himself. Roberts went, and as 
he was returning with it, the mate met him, 
and took from his pocket a slung-shot, and 
struck two blows with it in his face, and one 
on the back of his head. These blows were 
given with such violence that severe wounds 
were made on the face and back part of his 
head, from which blood flowed so freely as to 
run down on the deck, and make a consider- 
able puddle. Lewis, who was near, thought 
there was nearly a quart. The description 
given by Smith, the boatswain, rather con- 
firms that of the boy. Roberts wiped the 
blood from the deck with his shirt, which has 
been exhibited in court, and identified by the 
witnesses. It was saturated with blood, and 
shows that there could not have been much 
exaggeration by the witnesses. The blood 
continued for two days to ooze from the 
wound made on his nose. Roberts continued 
for several days to complain of pain in his 
head, and kept his head bound, up with a 
handkerchief. 

In a separate article the libel sets forth an- 
other tort committed by the master during 
the same voyage, In the port of Havre, in 
which the mate had no part. The counsel 
for the respondent objects to the union in 
the same libel of a joint action against two, 
with an allegation of a separate tort com- 
mitted by one of the parties, and on this 
ground he moves that the libel be dismissed 
as multifarious. The like objection is made 
to the third article of the libel for the second 
assault of the mate in Mobile, being after the 
captain had left the ship. The article for the 
tort in Havre does, in my opinion, render the 
libel open to the objection of multifarious- 
ness. But it does not follow that the libel 
must be dismissed. That article may be 
struck out by an amendment, and the libel- 
lant proceed in the suit for the joint wrong 
of the two. For the second assault at Mobile 
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by the mate, after what liad taken place the 
same morning and but an hour before, my 
opinion is that the master cannot be exempt- 
ed from the responsibility. He left orders, 
that if any further difficulty occurred, for the 
mate to put an end to it with a handspike. 
The mate, instead of using this instrument, 
took from his pocket a slung-shot Either 
mode of punishment was illegal, and the 
mate might fairly infer that, by directing 
one the master authorized the other. If this 
assault with a slung-shot was unjustifiable, I 
think the master ought to; be jointly respon- 
sible for it, Elwell v. Martin [Case No. 4,- 
4251; Pratt v. Thomas [Id. 11,377]. 

But another objection is made, which goes 
to the whole libel, and requires a more de- 
tailed and deliberate consideration. This is, 
that the subject matter of the libel is not 
within the admiralty jurisdiction. The as- 
sault at Mobile, it is said, was committed 
while the ship was lying within the body of 
a county, in the state of Alabama, and thus 
was without the jurisdiction of this court. 
The objection, put into a more general for- 
mula, is that the admiralty has no jurisdic- 
tion over a tort committed by one of the 
ship's company against another on board the 
ship in matters relating to the police of the 
ship, and in the maintenance of discipline 
while the ship is lying in a port of the Unit- 
ed States, within the body of a county. As 
a matter of fact it may be doubted whether 
the ship was within the limits of a county. 
But waiving this, and taking the objection 
in its most general form, it involves a ques- 
tion of great importance to the commerce of 
the country. The jurisdiction of the admir- 
alty, in matters of tort, depends on the lo- 
cality of the act, and the question, which 
this case raises is, whether the navigable wa- 
ters in the ports and harbors of the United 
States are within the admiralty and mari- 
time jurisdiction granted by the constitution. 
It may be admitted that the common-law 
courts of England would prohibit the high 
court of admiralty from taking cognizance of 
such a case. But the admiralty jurisdiction 
of this court is derived from our own consti- 
tution; and it appears to me to have been 
too long settled to be now brought into doubt; 
that it is more extensive than that allowed 
by the court of king's bench to the high 
court of admiralty in England, both in mat- 
ters of contract and tort, where it is deter- 
mined by the locality of the act. The ju- 
diciary act [1 Stat 73] passed by the first 
congress that sat under the constitution as- 
signed to the admiralty jurisdiction over all 
cases of seizures made under laws of impost 
and navigation on waters navigable from the 
sea by vessels of ten or more tons burthen, 
as well as upon the high seas, without re- 
gard to county lines. For it can hardly be 
necessary to remark, that such waters in har- 
bors, creeks, and rivers, are by the common 
law included within the bodies of counties. 
In the case of The Vengeance, 3 DalL [3 U. 
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S.] 297, and in that of The Betsey and Char- 
lotte, 4 Cranch [8 U. S.] 443, the constitu- 
tionality of this act was brought into contro- 
versy. The whole subject was exhausted by 
the elaborate argument of the claimant's 
counsel in the latter case, and the court 
unanimously reaffirmed their former deci- 
sion, and have since steadily adhered to it. 

We have thus the decision of all the depart- 
ments of the government, the legislative, ex- 
ecutive, and judicial, that the admiralty juris- 
diction does extend to waters navigable from 
the sea by vessels of ten or more tons burthen, 
and is not excluded by the fact that those 
waters are within the body of a county. It 
may be said that the case of The Vengeance, 
and those which followed it, apply only to 
revenue seizures. But if revenue seizures 
within these waters are rightfully put on the 
admiralty side of the court, no good reason 
is perceived why torts committed on board 
American vessels in the same waters, are not 
subject to the cognizance of the same courts. 
Indeed, this has been so often decided in 
cases of collision, taking place in harbors and 
rivers, that it would seem at this day quite 
too late to call it in question. It does not 
seem to be necessary on this point to do more 
than to refer to the single case of Jackson v. 
The Magnolia, 20 How. [61 U. S.] 290, de- 
cided at the last term of the supreme court. 
That was a collision that took place in the 
river Alabama, about two hundred miles above 
tide water; and yet it was held by all the 
judges except two, that it was clearly within 
the admiralty jurisdiction. 

In such navigable waters, included within 
the limits of a county, the admiralty has a 
concurrent jurisdiction with the common-law 
courts, and one or the other may take cogni- 
zance of a case according to the subject-mat- 
ter, whether it is of a terrene or maritime 
nature, and perhaps, also, according to the 
occupations of the parties, whether their en- 
gagements and employments are on the land 
or the sea. It is by these distinctions that it 
is to be determined what law applies and 
governs the case; whether that of the land 
or sea. If the cases are governed by the 
maritime, the admiralty is the proper court 
to administer that law, and takes the juris- 
diction. If the rights of the parties are to 
be determined by the local law of the place, 
then the jurisdiction properly belongs to those 
courts. In the case of the Magnolia's colli- 
sion, by what court is it to be determined 
which vessel was in fault? They met in a 
common highway, where each had equal 
rights subject to the law. That directed how 
they should pass each other, whether to the 
right or the left, and what other measures 
each was bound to take to avoid a collision. 
Was this the law of navigation, the maritime 
law, the same that was their guide at sea, 
or was it the highway laws of Alabama? 
When the question is stated in this way it 
seems to answer itself. It is the law of nav- 
igation, the maritime law that governs the 
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ease; and this is the law of the United 
States and not of any particular state. When 
the constitution declared that the judicial 
power of the United States should extend to 
all cases of admiralty and maritime jurisdic- 
tion, this grant of judicial 'power carried with 
it ex necessitate rei the law by which the 
jurisdiction should be regulated and governed, 
and thus the maritime law became exclusive- 
ly the law of the United States. No one, I 
presume, will pretend that the state of New 
York has a maritime law differing from that, 
of any other state in the Union, or that- any 
state has the power to alter that law, at 
least to affect the rights of a citizen of any 
other state, or to have any force in the courts 
of the United States. If ever a doubt could 
have existed on this subject, it is answered 
by the case of The New York v. Kae, 18 How. 
[59 U. S.] 223. In that case the steamer 
came in collision with a brig lying at anchor 
in the harbor, and the owners of the brig 
libelled her for the damage. One of the 
points of defence was, that the brig did not 
have her light suspended at the height of 
twenty feet from the deck, as required by 
the law of that state. The court said that, 
however such a regulation might govern the 
courts of that state, and be applied to ves- 
sels engaged wholly in the interior trade of 
the state, it was not binding on the courts 
of the United States, which are governed by 
the general maritime law, nor would it be 
applied to vessels engaged in the general 
commerce of the country, and not exclusively 
in the interior trade of that state. And the 
brig having such a light as satisfied the mari- 
time law, the objection was overruled. The 
principle on which the decision is founded, 
is, that the maritime law is part and parcel 
of the laws of the United States, and is the 
same for the citizens and the ships and ves- 
sels of all the states, and not subject to be 
changed by the local legislation of any par- 
ticular state. 

The doctrine of this decision applies to the 
case now before the court. This is a libel by 
a seaman against two of the officers of the 
ship for an assault in the bay of Mobile, 
while the ship was lying, as is alleged, with- 
in the body of a county. By what law are 
the rights of the parties to be- determined? 
By the maritime law of the United States, 
or the local law of Alabama? Under one 
law the officers have authority to maintain 
discipline, to enforce a respectful behavior 
on the part of the crew, and to compel obe- 
dience to their orders by moderate and rea- 
sonable personal chastisement. Under the 
common law, which is the law of Alabama, 
the hirer or employer has no right to compel 
a hired servant to perform his contract, by 
blows. Every blow given as punishment 
would involve the right of action. Suppose 
an assault to be committed in the harbor of 
Canton on board of an American vessel, is 
the case to be tried by the laws of the 
United States or those of China? These cases 



admit of but one answer. They are to be 
decided by the laws of the United States. 
These laws extend the judicial power to all 
cases that arise under them, and the jurisdic- 
tion must belong to their courts. Whether 
they be of admiralty or common-law jurisdic- 
tion, must depend on the particular circum- 
stances of each case. While the vessel is on 
the high seas, and until she arrives in port 
and within the body of a county, the author- 
ity of the master in maintaining the police of 
the vessel, and in enforcing obedience to his 
orders, is derived from the maritime law. As 
soon as she passes the line of a county, does 
that law cease, and the local law take its 
place? and does the local law furnish the 
measure of his authority? If the seaman 
deserts, under the maritime law the master 
may retake and compel him by force to per- 
form his engagements. Can the employer of 
a hired servant, under the common law, com- 
pel him to execute his contract by stripes 
and imprisonment? It appears to me that 
there can be but one conclusion. Either the 
maritime law governs during the whole en- 
gagement, or the law changes in every new 
port the vessel enters during the voyage. The 
maritime law follows the ship wherever she 
goes in the prosecution of her enterprise. 
It throws over the crew its shield for their 
protection, and it upholds the officers in the 
exercise of all their reasonable and just au- 
thority. This law, by the force of the grant 
of admiralty and maritime jurisdiction, is, 
in my opinion, the law of the United States, 
may be enforced by their courts, and is not 
subject to alteration by the several states. 

But there is, in my opinion, another ele- 
ment which belongs to this subject, and it is 
that indicated in the opinion of Judge Mc- 
Lean, in the case of Jackson v. The Mag- 
nolia: 'The admiralty and maritime juris- 
diction is essentially a commercial power.* 
20 How. [61 U. SJ 304. By means of this, 
and this only, the ship's crew is under a 
uniform law during the whole period of their 
engagement, and their duties and responsi- 
bilities do not change with every new port 
they enter. A seaman, by entering a foreign 
jurisdiction, may render himself amenable to 
foreign laws, but his duty towards the ship, 
and the authority of the officers over him, 
are measured by the laws of the country to 
which the ship belongs. The constitution 
grants to congress the power 'to regulate com- 
merce with foreign nations, and among the 
several states, and with the Indian tribes.' 
Article 2, § 2. Under this grant the commerce 
of the country becomes a unity. It is not the 
commerce of the separate and individual 
states of Massachusetts and New York, but 
the commerce of the United States. Gibbons 
v. Ogden, 9 Wheat. [22 U. S.] 194. In the 
execution of this power, congress has pro- 
ceeded to make laws for the government 
and regulation of ships and vessels, the in- 
struments by which this commerce is main- 
ly carried on; to provide the documents by 
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which their nationality shall he verified, and 
which shall entitle them to the privileges of 
American vessels. They become ships and 
vessels of the United States, and amenable 
to and under the protection of our laws; 
and what has a more direct bearing on the 
present case, congress has enacted laws reg- 
ulating the contract between ship owners 
and the men by whom the ships are navi- 
gated; their mutual duties and obligations, 
and providing penalties for the breach of 
these regulations; establishing, also, rules 
■of police, defining and limiting the powers 
and authority of officers, and the rights and 
obligations of seamen. So far as these reg- 
ulations have been established by acts, 
they govern. The authority of congress 
to enact such laws has never been called in 
question, and moreover the constitution itself 
has adopted the general maritime law, as it 
was received and practiced in the country 
at the time when it was formed, having the 
same relation to the maritime laws of con- 
gress as the common law has to the statute 
law of the country, where the acts of con- 
gress are silent These laws follow the ship 
wherever she goes, and do not become inop- 
erative, or a dead letter, in the whole or in 
any part of them, when the ship arrives in 
and is lying within the body of a county. 
The laws of revenue, of navigation, and of 
trade, remain in full force and vigor over 
the ship wherever she floats; nor can I see 
any reason in law or public policy, why the 
laws which regulate the internal police of the 
ship, do not also. If any of the ship's com- 
pany violate the local laws while lying in a 
harbor, they may be held amenable to those 
laws. But for all their acts on board the 
ship, which have relation to their rights or 
duties as members of the ship's company, 
they are responsible to the laws of the Unit- 
ed States, and these rights and duties are 
to be measured by these laws, and not by 
the local laws of the port, although the ves- 
sel may be lying in waters within the body 
of a county. The laws which regulate the 
police of a ship are no more struck with 
a paralysis in passing a county line, than 
those of revenue and navigation. 

I have examined this question of jurisdic- 
tion more at length than would seem to be 
necessary, because I have not met with any 
reported case where the precise question in- 
volved in this has been formally decided; and 
also, because it was stated at the argument 
that this question had been decided by the 
district court of Alabama against the ju- 
risdiction, in a case arising in the same 
place as this. I have not seen the reasoning 
by which this decision, if any such has been 
made, has been vindicated. My own examina- 
tion has led me to- a different conclusion. 
On the whole, my opinion is that the courts 
of the United States have jurisdiction over 
a tort committed by one of the ship's compa- 
ny on another on board of a ship or vessel of 
the United States while lying in a harbor, 
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although she may be within the body of a 
county. I am unable to distinguish this case 
from others, of collision taking place just 
as this did, in a harbor, nor do I think it 
makes any difference whether the harbor be 
a foreign one or one within this country. The 
laws of the United States follow the ship 
while she is engaged in commerce wherever 
she goes. ' 

The constitution havirfg adopted the gen- 
eral maritime law of the country, as it ex- 
isted and was received at the time when 
it was formed, as the maritime law of the 
United States, their courts have jurisdiction 
of such a case as one 'arising under the con- 
stitution and laws of .the United States/ 
Whether it be of admiralty or common-law 
jurisdiction depends on the facts of eaen par- 
ticular case. Under the grant of power to 
regulate commerce, congress has the power 
to regulate the internal police of vessels by 
which that commerce is carried on, and if the 
laws of marine are violated within the wa- 
ters of a foreign or domestic port, the case 
is one of admiralty and maritime jurisdic- 
tion. The right of the master to enforce 
obedience to his orders, and to correct the in- 
solent and mutinous conduct of seamen by 
blows, is not denied. It is an authority that 
grows out of the necessities of the service. 
But it is also limited by those necessities. 
The rightful authority of the master must 
be upheld, and if a seamen is habitually dis- 
respectful, insolent, and mutinous in his con- 
duct, the execution of this authority will be 
looked upon with indulgence. But this high 
power is not to be lightly resorted to on 
trifling occasions; never are severe blows 
to be given, unless necessary to enforce 
prompt obedience in a case of urgency, and 
to maintain the subordination of the crew. 
Never are blows to be given with a deadly or 
dangerous weapon, but in the most extreme 
cases. In any other, but in cases of the last 
urgency, it is an indictable offence, and pun- 
ishable by fine and imprisonment. Act Cong. 
March 3, 1835 (4 Stat. 770). Nor ought masters 
to inflict a degrading or humiliating punish- 
ment, that would wound the feelings of seir- 
respect of a seaman. The humiliating pun- 
ishment of seizing up a seaman to the rig- 
ging and administering what, in the language 
of the sea, is technically called a flogging, is 
specially prohibited by law. 9 Stat 515. 
Both these rules were violated in the present 
case. The knocking a man down with the fist 
and then kicking him around the deck on 
the head and -shoulders, is a degrading pun- 
ishment, involving both cruelty and contempt. 
It is evidently so considered and felt by the 
seamen, from the name given to this kind of 
punishment— 'booting.' The wounds given to 
a man's feeling of self-respect, whether a 
landsman or a seaman, are those that strike 
deepest into the heart, and rankle with most 
bitterness, and are, of all, most likely to breed 
an insubordinate and mutinous disposition, 
and that will wait for and watch the oppor- 
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tunity of revenge. The second assault by 
the mate with a slung-shot, was still more 
exceptionable. This is eertainly a danger- 
ous, and may be, in the hands of a strong 
man, a deadly weapon. Such a weapon is 
absolutely prohibited in all cases, except of 
most extreme necessity, that admit of no de- 
lay, as a check to mutiny. The blows, also, 
were given with great force, as is certain 
from the wounds inflicted, the quantity of 
blood that came from them, and the scars 
that yet remain. And what was the provo- 
cation that called down this disgraceful and 
cruel punishment? If any, it was of the 
slightest character that can well be imagin- 
ed. Possibly Roberts answered the mate 
with a little less courteousness that the con- 
ventional rales of behavior on shipboard de- 
manded. And all this is left without mitiga- 
tion or explanation. From all the evidence, 
the crew appear to have been uniformly 
quiet, peaceable, and without any tendency to 
disorder. Some trouble had existed while the 
ship lay in the bay waiting for a cargo, on 
account of the provisions. But this arose 
from the fault of the master, and from no 
fault of the crew. They laid their com- 
plaints respectfully before the captain, and 
when they failed to obtain such relief as 
they had reasonable claims for, they submit- 
ted without the smallest appearance of dis- 
order or violence to the discipline of the ship. 
I award two hundred dollars jointly against 
the master and mate, with costs. 
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Case ETo. 11,918. 

ROBERTS et al. v. WARD et at ' 
[4 McLean, 565; i 2 Rohb, Pat Cas. 746 J 
Circuit Court, D. Michigan. June Term, 1849. 
Patents— Novelty— Utility. 
To entitle a person to a patent, his invention 
or improvement must be new. It must also be 
useful. These points being submitted to a jury, 
they found against the plaintiff. 
[Cited in Nash v. Lull, 102 Mass. 62.] 

[This was a bill in equity by Roberts & 
Roberts against Ward & Ward, for the In- 
fringement of letters patent No. 1,252, grant- 
ed to J. Babbitt July 17, 1839.] 

G. C. Bates and J. M. Howard, for com- 
plainants. 
Joy & Porter, for defendants. 

OPINION OF THE COURT. This bill 
charges the defendants with the violation of 
a patent-right. The complainants claim un- 
der Isaac Babbitt, the inventor, in virtue of 



i [Reported by Hon. John McLean, Circuit 
Justice.] 
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legal assignments made and recorded in the 
patent office, the ri^t within the state of 
Michigan. The patentee claimed to have in- 
vented a new and improved mode of making 
or constructing the boxes, within which the 
gudgeons or journals of machinery in gen- 
eral and the axles of railroad cars, etc., are 
to run, by which mode of constructing or 
making such boxes or bearings, the heating 
and abrasions, which are apt to occur in the 
ordinary mode of constructing them, and 
their durability is consequently increased, 
and the following is the full description there- 
of: "I prepare boxes which are to be re- 
ceived into housings or plumber's blocks, in 
the ordinary mode of forming such boxes, 
making them of any kind of metal, or me- 
tallic compound, which has sufficient strength 
and which is capable of being tinned. The 
inner side of these boxes are to be lined, 
etc. To prepare the boxes for the reception 
of the composition, I cast them with pro- 
jecting rims, etc. In finishing one of these 
boxes I cast the inside, including the rim, 
with tin, in the well-known manner of per- 
forming the operation. The composition be- 
ing melted is poured in through a hole left 
for the purpose. When the ledges are not 
used the coating of the composition metal 
should be thin." And in the summing up he 
says: "What I claim as my invention is, 
the making of the boxes for axles and gud- 
geons, in the manner set forth, by the cast- 
ing of hard pewter or composition metal, of 
which tin is the basis, into the said boxes, 
they being first prepared and provided with 
rims or ledges and coated with tin, as here- 
inbefore described." The above includes an 
improvement upon the original invention, for 
which a patent has also been obtained. An 
issue was made up and sent to the jury to 
try, whether the invention was new and use- 
ful. 

^ To entitle an individual to a patent, his 
invention must be new and useful. In as- 
certaining its usefulness, it is not important 
that it should be more valuable than other 
modes of accomplishing the same result; but 
it must be a practicable method of doing the 
thing designed, in which its utility will more 
or less consist The invention must be new. 
In the present case the improvement of the 
present box used for wheels so as to retain 
the composition metal, and the metal thus 
composed and applied as stated, constitute 
the invention. Now if any other individual 
used a similar box and compound, before the 
invention claimed by Babbitt, he can have 
no exclusive right. If a box was constructed 
upon the same principle, though not exactly 
in the same manner, it will defeat that part 
of the plaintiff's claim. The word principle, 
as applied to mechanics, is where two ma- 
chines or things are made to operate, sub- 
stantially in the same way, so as to produce 
a similar result, they are considered the same 
in principle. As where any of the mechani- 
cal powers, the lever, the screw, the wheel, 
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etc., are used to accomplish certain purposes, 
the same powers being used in a somewhat 
different form, to do the same thing, will not 
he a difference in principle. Whether the 
mechanical instruments he larger or smaller, 
whether their action be horizontal or verti- 
cal, the principle is the same. The patentee 
claims a combination of the box as stated, 
and the composition as applied. From his 
own statement he has improved the box, and 
put in it the metal. He does not, it seems, 
claim that the component parts of the metal 
are new or that the combination of them is 
so. The thing claimed is, the use of a softer 
material inserted in the box so as to prevent 
its heating or abrasion, by the action of the 
wheel. In this view, the introduction of this 
material is the principle of this improvement, 
and not the particular elements of which it 
is composed; and if it shall appear to the 
jury from the evidence, that a material simi- 
lar in its effect had been publicly used in the 
box before the invention claimed by the pat- 
entee, his patent, in this particular, is void 
for want of novelty. 

Evidence was given to the jury conducing to 
prove a want of novelty to the jury. And the 
case was submitted to them on principles as 
above stated. The jury found for the defend- 
ants. A motion for a new trial was made* 
which the court overruled. 



Case 3STo. 11,919. 

ROBERTS v. YATES. 
[16 Law Rep. 49.] 
Circuit Court, D. South Carolina. 



1853. 



COXSTITOTIOXAL LAW — COLORKD SEAMEX. 

[The statutes of South Carolina, requiring 
the arrest and detention in jail of colored sea- 
men coming into ports of the state, during the 
time their vessel remained in such ports, are 
valid and constitutional.] 

The vexed question of the constitutionality 
of the laws of several of the Southern states, 
by which free blacks, citizens of other states, 
arriving from sea in Southern ports, are forci- 
bly taken from their vessels and detained in 
jail while the vessels stay in port, and the ex- 
pense of the arrest and detention charged to 
the vessel, seems now in a fair way to be 
passed upon by the supreme court of the 
United States. We take the following ac- 
count of the proceedings in the circuit court 
of the United States, in a case arising under 
the laws of South Carolina upon the subject, 
from the Charleston Courier of April 22d: 

"The case of Reuben Roberts v. Jeremiah 
D. Yates, sheriff of Charleston district, was 
brought up yesterday by consent before Judge 
Gilchrist, as in a special term of the United 
States circuit court, Judge Wayne having 
been again prevented from attending. The 
case was disposed of in quite a summary man- 
ner, the facts being all admitted by agree- 
ment, and no argument entered into beyond a 
necessary statement on each side. As the 
name of Reuben Roberts will perhaps be 
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transmitted to fame in connection with the 
further progress and discussion of this case, 
we mention, for the information of all con- 
cerned, that he is a full-fledged negro, now 
about twenty-four years of age, although ap- 
parently much older. (It has been often re- 
marked that negroes wear their age better in 
slavery than in any other state.) He is a na- 
tive of Nassau, in New Providence, an island 
of the Bahama group, and was lately a cook 
on board a British schooner, the Clyde, Capt. 
Bethel, which vessel arrived at this port from 
Baracoa on the 19th May, 1852. On that day 
the sheriff of Charleston district, as directed 
by the law (A. A. 1835), boarded the vessel, 
arrested the cook Roberts, and confined him 
in jail, where he was detained until the ves- 
sel was ready for sea. The Clyde accordingly 
was cleared for Baracoa on the 26th May, on 
which day Roberts was replaced on board by 
the sheriff, making the period of detention 
and imprisonment eight days; and for this 
his suit was brought in the form of an action 
in trespass for assault, battery, and false im- 
prisonment, the damages being laid at four 
thousand dollars. 

"The plaintiff was represented by Pettigru 
and King; the defendant by Attorney-Gener- 
al Hayne, who had been charged with the 
case by the state, and A. P. Butler, C. G. 
Memminger, and Edward McCready, as spe- 
cial counsel. Although in form an ordinary 
private action for damages, it is known to all 
that the case involves and depends upon the 
constitutionality and validity of the several 
laws of South Carolina relating to the colored 
seamen and immigrants, and especially the 
act of the 19th December, 1835 (7 St at 
Large S. C. p. 470), under which Sheriff Yates 
acted in this manner. This test question was 
submitted nakedly and simply, as the substan- 
tial facts of the case were admitted without 
evidence or contest, and it was also admitted 
that the sheriff had strictly pursued the course 
prescribed by our laws. 

"The case was opened briefly by J. L. Pet- 
tigru, who read the pleadings*. The declara- 
tion was in the ordinary form, specifying the 
facts of the case, and praying damages; and 
was met by the general issue, and also a spe- 
cial plea admitting the act alleged as a tres- 
pass, and setting forth in justification the sev- 
eral acts of South Carolina on the subject of 
colored seamen, from 1794 to 1835. To this 
special plea the plaintiff entered a replication 
'de injuria sua,' and upon this issue was 
joined. The points indicated as those chiefly 
relied on by the plaintiff are the commercial 
convention between Great Britain and the 
United States of the 3d July, 1810, the reci- 
procity act of congress of the 29th May, 1S30 
[4 Stat. 419], and the proclamation of Presi- 
dent Jackson, issued in conformity to the said 
act on the 5th October, 1830 [Id. 817]. 

"For the defence, Attorney-General Hayne, 
after producing a witness (Mr. Kanapaux) to 
prove that Roberts was a negro, made a sim- 
ilar brief statement of facts and references. 
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The defence was based on the following 
points: Several acts of the general assem- 
bly of this state, which, for the convenience 
of our legal readers, we will specify by their 
dates, by which all may be found (7 St. at 
Large): 20th Dec, 1794 (page 433); 20th 
Dec, 1S00 (page 436); 19th Dec, 1801 (page 
444); 18th Dec, 1S02 (page 447); 17th Dec, 
1803 (page 449); 20th Dec, 1820 (page 459); 
21st Dec, 1822 (page 461).; 20th Dec, 1823 
(page 463); 20th Dec, 1825 (page 466); and 
19th Dec, 1835 (page 470). The defendant, 
in addition, refers for justification and au- 
thority to the act of congress of 28th Febru- 
ary, 1803, concerning 'the importation of cer- 
tain persons into certain states' (2 Stat. 205.) 

"These facts and references having been 
submitted without argument, GILCHRIST, 
District Judge, briefly charged the jury that 
the position of the case called upon him only 
to give his opinion, without argument or rea- 
sons. He considered the acts of the state, 
under which the defendant justified, as valid 
and constitutional, and under this direction, 
the jury (A. H. Hayden, foreman) according- 
ly brought in a general verdict for the defend- 
ant. The plaintiff submitted, in due form, a 
bill of exceptions to the judge's charge, and 
the case will accordingly go up to the supreme 
court of the United States. 

"The questions involved, and the eminent 
array of counsel that will appear before that 
august tribunal, will make the case an object 
of interest and attraction, although of the 
final result we need not say that we entertain 
no doubt." 
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ROBERTS v. The TUBA. 

[38 Hunt, Mer. Mag. 710.] 

District Court, S. D. New York. 1857. 

Bottomry— Bona Fides— Acquiescence by Own- 
ers. 
[Acquiescence by part owners in a bottomry 
loan the circumstances whereof are suspicious 
is evidence that it was bona fide.] 

The libel in this case was filed [by Caesar 
A. Roberts against the bark Yuba] to en- 
force a bottomry bond upon the bark and 
her cargo, executed in New Orleans, January 
25, 1857, to secure the payment, five days aft- 
er the arrival of the bark in New York, of 
the sum of 57,700, with 20 per cent, interest. 

BETTS, District Judge. This case comes 
before the court in a questionable aspect in 
many particulars. The large sum secured by 
the hypothecation; the heavy premium for 
so short a time; the ambiguous proof of the 
application of the money; the amount re- 
served out of it to the master (who was 
also part owner) for his own commissions; 
the lack of evidence of proper diligence to 
obtain funds by other means, and also of 
proof that a large portion of the sums cov- 
ered by the bond were liens at all upon the 



vessel; and the want of satisfactory evidence 
who had the actual ownership or manage- 
ment of the vessel at the time and through- 
out the transaction,— afford occasion to doubt 
whether the court is in possession of an un- 
reserved and reliable statement of the facts. 
But as some of the parties, actors in the bot- 
tomry loan and subsequent proceedings, ap- 
pear to have been directly interested in the 
vessel as owners, and must be taken to 
acquiesce in, if not approve, the proceed- 
ings, the court will not dismiss the action. 
The libelant will be allowed to take a decree 
of S4,000, with leave, however, to each party, 
if he so elect, to have a reference to a com- 
missioner, the libelant to ascertain whether 
more than, the 84,000, being a lien upon the 
vessel, was satisfied by his loan, and the 
claimants, whether less than that sum, paid 
out of the bottomry loan, was a legal lien 
on the vessel at the time. 

[NOTE. From this decree the libelant ap- 
pealed to the circuit court. The appeal was 
dismissed, upon the ground that the decree was 
not intended to be a final decree. Case No. 
18,192. Subsequently the district court dis- 
missed the libel. Case unreported. The libel- 
ant again appealed to the circuit court, where 
the decree below was reversed, and a decree 
entered in favor of the libelant for the amount 
of the bond, less the small sum paid the cap- 
tain. Id. 18,193.] 



ROBERTS v. The YUBA. See Cases Nos. 18,- 
192 and 18,193. 



ROBERTS, The MARY BELLE. 
No. 9,200. 



See Case 



Case No. 11,921. 

Ex parte ROBERTSON. 

[1 N. Y. Leg. Obs. 20; 5 Law Rep. 321.] i 

Circuit Court, S. D. New York. Aug. 15, 1842. 

Bankruptcy 1 — Schedule op Assets — Preferred 
Creditors — Opposition to Discharge. 

1. The bankrupt is only bound to set forth 
in his schedule such property as he has a right 
or interest in at the time of petitioning; but 
if property, or the right or interest thereto or 
therein, have passed out of the petitioner prior 
to petitioning, whether by negligence, extrava- 
gance, gaming, donation, or fraud, it need not 
be set forth in the schedule; where, therefore, 
the petitioner, while in debt, purchased a house 
and lot and paid §6,000 towards the purchase, 
and had the conveyance made to his mother, 
and subsequently confessed a judgment to his 
mother for §10,000, under which his household 
furniture, horses, carriages, &c, were sold, and 
bid off nominally for his mother, and he and his 
family afterwards possessed and. used the same 
as his own, and it appeared that the mother's 
circumstances were such that she could not 
have been a bona fide purchaser: It was held 
to be unnecessary to insert such property in 
schedule; also, that the mother was properly in- 
serted as a creditor. 

2. There being strong probable cause for op- 
position to the proceedings of bankrupt, leave 
was given to the creditors to elect to file the 
objections interposed to the bankruptcy of the 



i [5 Law Rep. 321, contains only a partial 
report.] 



[20 Fed. Cas. page 939] 

petitioner to the allowance of his discharge and 
certificate, and that the proofs then taken might , 
be used by either party on the hearing of the 
objections to the decree. 

This was an opposition by creditors show- 
ing cause against a decree of bankruptcy 
being granted to the petitioner [David H. 
Robertson]. The case had been referred 
on the objections filed, and was now sub- 
mitted to the court on the report of the 
commissioner. It appeared that the peti- 
tioner, being deeply indebted, purchased a 
house and lot in the Second avenue, and 
paid $6,000 cash towards the purchase, and 
that the conveyance thereof was made to 
his mother; that subsequently he confessed 
a judgment to his mother for §10,000, under 
which he caused his household furniture, 
horses, carriages, &c, to be sold, and to be 
bid off nominally for his mother, and that 
he and his family have always since pos- 
sessed and enjoyed the real and personal 
estate as his own, and, also, that the cir- 
cumstances of the petitioner's mother were 
such that she could not have been bona fide 
purchaser, she being destitute of property 
and dependent upon the petitioner for sup- 
port; and that the indebtedness of the peti- 
tioner to his mother had no foundation in 
law or equity. It was contended that the 
evidence exhibited in the case proved, con- 
clusively, that the petitioner had fraudu- 
lently withheld from his schedule property 
really his, and had also placed upon it a 
debt due to his mother, which was wholly 
fictitious and fraudulent, 

Mr. Fessenden, for creditors. 
Mr. Nash, for petitioner. 

BETTS, District Judge. The objections, 
now under consideration, are to the petition- 
er's being declared a bankrupt, and before 
it is necessary to enter into an examination 
and estimate of the evidence produced, the 
question is to be settled, whether, if all these 
allegations nave been clearly established, 
they present a bar to the decree of bank- 
ruptcy now moved for. The first section of 
the bankrupt act [of 1841 (5 Stat 440)] re- 
quires the -petitioner, applying for a decree 
on his own behalf, to set forth an accurate 
inventory of his property, rights and. cred- 
its, of every name, kind and description, 
&c. The act, though framed in the most 
comprehensive terms, demands in this par- 
ticular a statement of his property or inter- 
est, and has reference to some right or in- 
terest inherent in the bankrupt. "Whatever 
that may be, however contingent or value- 
less, he must name it and point it out to his 
creditors. He is not permitted to exercise 
his own judgment as to its worth to them. 
But the language of the act manifestly has 
relation to a right or interest subsisting in 
the bankrupt; to that which he can swear 
belongs to him. This then cannot include 
property which might have continued his, 
but has passed out of him so as no longer 
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to be reclaimable by him, whether it is lost 
by negligence, by extravagance, by dona- 
tion, or by fraud. The conveyance of the 
real estate to his mother, if purchased with 
the bankrupt's money, or without bona fide 
consideration between them, would be en- 
tirely nugatory as to his creditors, and they 
would have their remedies upon it the same as- 
if the title had been taken in his own name. 
This is by the positive terms of the statute 
of this state (1 Rev. St p. 72S, §§ 51, 52), 
and so the law has always been in respect 
to fraudulent conveyances as well as result- 
ing trusts (7 Johns. 161; 13 Johns. 471; Id. 
463; 16 Johns. 107). The sale of personal 
property under a sham judgment and execu- 
tion, would interpose still less impediment 
to the remedies of creditors; they could at- 
tach it as if no such proceeding had ex- 
isted, and the continued possession of the 
debtor would be marked as a badge of 
fraud of a character so decisive as to de- 
mand the clearest evidence of bona fides 
.and valuable consideration between the 
debtor and the preferred party making claim 
to the property. 9 Johns. 243; Id. 377. Still 
the rule has always been declared, with like 
precision and authority, that fraudulent 
conveyances, or resulting trusts, bind par- 
ties and privies, and are absolute convey- 
ances between the grantor and the grantee. 
16 Johns. 189; Jackson v. Porter [Case No. 
7,143]; 3 Johns. 378. And, even in respect 
to chattels, it so far divests the right of the 
grantee that its creditors cannot take the 
goods without suit brought 7 Johns. 161. 
The reference to adjudications confirming 
and applying this doctrine might be greatly 
enlarged, but sufficient is given to indicate 
that the rule of law is plainly ana definitely 
settled on this point. 

On general principles, therefore, a person 
disposing of his property by voluntary gift 
or grant cannot be regarded as having in 
himself, thereafter, any right or interest 
thereto, in law or equity. He could not, with 
propriety, assert any title to it, nor could he, 
without deep peril, take an oath that he was 
owner or possessed any right in property so 
parted with. Is, then, this general doctrine of 
the law varied by the bankrupt act? The 
second section declares "that all future pay- 
ments in contemplation of bankruptcy, &c, 
and all other payments, securities, convey- 
ances, or transfers of property, made or giv- 
en by such bankrupt, in contemplation of 
bankruptcy, to any person or persons what- 
soever, not being a bona fide creditor or pur- 
chaser for a valuable consideration without 
notice, shall be deemed utterly void and a 
fraud upon this act." This provision of the 
law cannot be made to reach the purchase 
of the real estate and conveyance to the 
mother of the bankrupt for if it is not con- 
fined to conveyances made subsequent, and 
may embrace those of the character desig- 
nated whenever made, yet this one could not 
have been given in contemplation of the 
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bankruptcy provided for in this statute. The 
conveyance was made May 1, 1839, and the 
act did not pass until August 19, 1841. There 
could not, therefore, be any .such contempla- 
tion of bankruptcy supposed in this case as 
is guarded against by the provisions of this 
section. Moreover, if the section does ex- 
tend to all intended fraudulent conveyances 
made by insolvents, or those in failing cir- 
cumstances, the clause immediately succeed- 
ing denotes that such persons are notwith- 
standing to be declared bankrupts, for the 
essential remedy against such fraud is de- 
pendent upon such decree. The section pro- 
ceeds, "And the assignee under the bank- 
ruptcy shall be entitled to claim, sue for, re- 
cover, and remove the same as part of the 
assets of the bankruptcy." This remedial 
provision will be nugatory without a decree 
of bankruptcy, and accordingly in neither 
point of view would the fact that the con- 
veyance of May 1, 1839, was fraudulent, be 
proper matter to bar such decree. 

The judgment confessed by the petitioner 
to his mother is put upon his schedule as a 
valid and subsisting debt, and it is one ob- 
jection, on the part of creditors, that this 
is a false list of the petitioner's creditors, 
and the amount due to each, this judgment 
not resting on a bona fide consideration. 
The reply to this objection is that the judg- 
ment is not rendered void by the bankrupt 
act, because it was a security given before 
the statute was passed, and, by the express 
words of the second section, that avoids such 
securities only when made in futuro; and 
accordingly it stands affected only by the 
general rules of law. By those r'ules, most 
clearly, it is a valid and indisputable indebt- 
edness, as against the petitioner. He Is con- 
cluded from denying the debt, and, however 
destitute of valuable consideration it might 
have been in its origin, yet, as between him- 
self and the judgment creditor and his rep- 
resentatives, it must be recognized by him as 
a debt he is liable to discharge. He accord- 
ingly properly put the holder of the judg- 
ment in the list of his creditors. This re- 
sponsibility is, however, attached to himself, 
and the property he may possess after all his 
debts are discharged. If the judgment is 
without legal or fair consideration, it is mere 
waste paper as against his other creditors 
or his assignee in bankruptcy. 

Under the views, therefore, I take of this 
case, I must overrule the objections; but as 
it appears to me there is strong probable 
cause for the opposition taken to the pro- 
ceedings of the bankrupt, this order will be 
connected, with the condition that the cred- 
itors have leave, if they elect so to do, to 
file the objections now interposed to the 
bankruptcy of the petitioner, to the allow- 
ance of his discharge and certificate, and 
that the proofs already taken may be used 
by either party on the hearing of the objec- 
tions to that decree. No costs are allowed 
to either party. 
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The ROBERTSON. 

[8 Biss. 180; i 10 Ohi. Leg. News, 220.] 

District Court, E. D. Wisconsin. March, 
1878.2 

Mabitimb Liens — Sobkogation — Payment of De- 
cree. 

1. This vessel, while in a foreign port, was 
seized for supplies furnished. The libellant 
in this case, at the request of the owner, sign- 
ed the usual stipulation for the release of the 
vessel, and afterwards paid the amount which 
was decreed against the vessel: Held, that by 
signing such stipulation and paying such decree 
he did not become subrogated to the rights of 
the formei libellant so as to acquire a lien up- 
on the vessel, and that the libel could not be 
maintained. 

2. A distinction exists between an actual ad- 
vancement of money to clear off a lien, with a 
resulting hypothecation of the ship to the per- 
son making such advancement, and the act of 
joining with the principal debtor in an obliga- 
tion to pay at a future time upon certain contin- 
gencies. 

In admiralty. Libel by "William Young 
against the steam barge Robertson to re- 
cover ?368.13, which he had paid on a de- 
cree against him as surety on a bond given 
to release the barge from seizure under a 
former libel for supplies. 

Van Dyke & Van Dyke, for libellant. 
H. H. Markham, for respondents. 

DYER, District Judge. On the 14th day of 
August, 1876, the steam barge Mary R. Rob- 
ertson, a foreign craft, hailing from a Cana- 
dian port, and owned by Frederick A. Rob- 
ertson, was at the port of Milwaukee, and 
was there seized under a monition issued out 
of this court upon a claim for supplies fur- 
nished the vessel by Frederick G. McDowell 
and others. The owner interposed his claim 
of ownership in the action, and being a stran- 
ger at the port of Milwaukee, and without 
money or credit, applied to the present libellant 
to sign a stipulation for the release of the 
barge from the custody of the marshal, and 
thus enable her to proceed on her voyage. 
Upon repeated solicitations, and upon the un- 
derstanding with the owner that he should 
have^-and in the belief that by operation 
of law he would have— a lien upon the barge, 
the libellant, Young, executed the required 
stipulation, which was filed in the proceed- 
ings then pending, and the barge was en- 
abled to proceed upon her then pending voy- 
age. By virtue of the stipulation thus made, 
Young became liable to pay the claim of the 
original libellants if decree should be ren- 
dered in their favor. Subsequently such a 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 

2 [Affirmed by circuit court; case unreported.] 
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decree -was entered, execution was issued, 
and on the 19th day of September, 1876, 
Young was compelled to pay, and did pay, 
the amount of the decree, with interest and 
costs, amounting in all to $368.13. To induce 
the present libellant to sign the stipulation, 
in addition to the representation and under- 
standing that libellant would have a lien on 
the vessel, the owner, Robertson, agreed, for 
purposes of further indemnity, to deposit 
$250 with William Young & Co. as soon as 
he could obtain it, and thereupon drew a 
draft for that amount upon himself, pay- 
able on demand at Goderich, Canada, which 
was dishonored and never paid. Young's 
dealings in the transaction were entirely 
with the owner of the vessel. The answer 
of the present claimant alleges that in March, 
1877, the barge was sold at public auction at 
a Canadian port under and by virtue of a 
mortgage then existing upon the vessel, and 
they became the purchasers and paid full 
value without knowledge or notice of the 
present libelant's claim. These allegations 
of fact are not disputed. 

The libellant files the present libel -against 
the barge to recover the amount paid by 
him upon the former decree in favor of 
McDowell and others, insisting that by vir- 
tue of the proceedings before recited he 
has a lien which may be enforced in admi- 
ralty. The claimants, on the other hand, 
insist that libellant's remedy is not in rem 
against the vessel, but is one that is only 
enforceable against Robertson, the. former 
owner. 

Various propositions stated by the learn- 
ed counsel for the libellant in his argument 
are indisputable. There is no doubt that 
a maritime lien may arise or be implied 
for necessary advances made and necess'ary 
supplies furnished on the request of the own- 
er of a vessel. This was held in the cases 
of The Guy, 9 Wall. [76 IT. S.] 758. and The 
Kalorama and The Custer, 10 Wall. [77 U. 
S.] 204, 215. In the two last mentioned 
cases the proposition is thus stated: "It is 
no objection to the assertion In the admiral- 
ty of a maritime lien against a vessel for nec- 
essary repairs and supplies to her in a for- 
eign port, that the owner was there and 
gave directions in person for them, the same 
having been made expressly on the credit 
of the vessel." 

It is also well settled that, "where proof 
is made of necessity for the repairs or sup- 
plies, or for funds raised to pay for them 
by the master, and of credit given to the 
ship, a presumption will arise, conclusive 
In the absence of evidence to the contrary, 
of necessity for credit" The Grapeshot, 9 
Wall. [76 IT. S.] 129. Numerous cases cited 
in the brief of counsel also affirm the rule 
that a maritime lien may exist for moneys 
advanced to purchase or pay for necessaries 
supplied to a ship, in favor of the person 
making such advances, in cases where such 
lien existed or would arise for the necessa- 
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ries themselves. As the rule is stated in 
Thomas v. Osborn, 19 How. * [60 U. S.] 28, 
"It is not material whether the hypotheca- 
tion—express or implied— is made directly 
to the furnishers of repairs and supplies, or 
to one who lends money on the credit of the 
vessel, in a case of necessity, to pay such 
furnishers." 

Invoking these general principles, counsel 
for libellant claim that the exigency in 
which the barge was placed by reason of 
her seizure under the libel in favor of Mc- 
Dowell, the vessel being in a foreign port 
and the owner being without money or cred- 
it, created a case of necessity, and that the 
transaction on the part of libellant as the 
signer of the stipulation which secured the 
release of the barge, was in effect an ad- 
vance of money on the credit of the vessel 
for the payment of necessary supplies, and 
that within the principles before stated, a 
maritime lien was created which may now 
be enforced against the vessel; that the 
signing of the stipulation and the ultimate 
payment of the money was in effect one con- 
tinuous transaction, and that the right to the 
lien acerued when the stipulation was sign- 
ed, and the right to enforce it arose when the 
decree was paid by the stipulator; further- 
more, that libellant became subrogated to 
the rights of McDowell, the original iiDel- 
lant and furnisher of supplies, and that up- 
on the equitable principles of substitution, 
he may enforce against the vessel the same 
security and remedy as that held hj the orig- 
inal creditor. I was impressed on the ar- 
gument with the force of this view of the 
case. But in testing its soundness, serious 
difficulties arise. If by signing the stipula- 
tion and paying the amount of the McDow- 
ell decree, libellant was placed in the posi- 
tion of a party who, in a case of necessity 
and on the credit of the ship advances 
money for supplies or to pay the furnisher 
of supplies, thus enabling the vessel, then 
in a foreign port, to pursue her voyage, it 
would- seem that he should have a lien. If 
he is in the position of a party who ad- 
vances to the master or owner, money to 
pay the wages of a seaman, thereby be- 
coming subrogated to the rights of the sea- 
man as against the vessel and acquiring as 
security for his advance the seaman's lien, 
then the question is free from difficulty. 
Counsel for the respondents admits that if 
the libellant, instead of signing the stipula- 
tion had at the time advanced the money 
to pay the McDowell claim, he would have 
been subrogated to McDowell's rights and 
have a lien. 

The question which the case suggests, 
seems to center in the inquiry, when did 
libellant's lien, if any, accrue? When and 
by virtue of what acts did he become sub- 
rogated to the rights of the party holding 
the primary claim and lien? The vessel was 
under seizure. He executed a stipulation by 
operation of which the vessel was released 
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The stipulation or bond took the place of the 
vessel. The original libellant could no long' 
er pursue the vessel. The liability of the 
stipulator became substituted for the original 
lien. The lien was then gone, the debt, how- 
ever, remaining unpaid. Did Young then ac- 
quire a lien upon the vessel, or become sub- 
rogated to any rights of the then libellant 
McDowell? It seems quite plain that he did 
not, for the reason that he then parted with 
nothing. Up to that time he had made no 
advances for payment of the claim out of 
which the original maritime lien sprung. 
He had done that which in the law gave to 
the owner a release of his vessel, and by 
substitution of his voluntary individual lia- 
bility debarred the original creditor from fur- 
ther asserting a lien upon the vessel. But 
at this stage of the procedure there could be 
no subrogation to the creditor's rights as 
against the vessel, because as yet there was 
no basis for application of the principle of 
subrogation. He was surely not in the posi- 
tion of a party who has made actual advan- 
ces of money at the request of the master or 
owner to pay the furnisher of supplies. He 
had simply thus far involved himself in a 
personal contingent liability for the debt 
upon which suit was brought, and by force 
of law and the practice in admiralty the ves- 
sel was free. A distinction is observable be- 
tween an actual advancement of money to 
clear off a lien with a resulting hypotheca- 
tion of the ship to the person making such 
advancement, and the act of joining with the 
principal debtor in an obligation to pay at a 
future time upon certain contingencies; and 
the mei-e execution by libellant of the bond 
for the release of the vessel, afforded no rea- 
son for applying the rule that he who at the 
request of the owner or master on the credit 
of the ship advances moneys to pay the fur- 
nisher of supplies, may have a lien, nor for 
application of the principle of subrogation. 

If any rights at any time accrued to libel- 
lant against the vessel, it must have been 
when he paid the decree. But was that a 
payment for the benefit of the boat? Was it 
not rather a payment for the benefit of the 
owner, and nothing more? If at any time 
libellant could have been subrogated to any 
rights of the original creditor it must have 
been when he satisfied that creditor's claim 
by payment of the decree. But at that time 
what lien or security had McDowell upon 
the vessel? As before stated, when the stip- 
ulation was made and the vessel released, 
the lien was extinguished and gone. The 
creditor's security was the present libellant's 
bond and nothing more. The stipulation had, 
so far as McDowell was concerned, taken the 
place of the boat. This being so, to what 
rights or remedy of the creditor against the 
boat could Young be subrogated? The atti- 
tude of the case was then very different from 
what it would have been had libellant in the 
first instance, on request of the owner, ad- 
vanced the money to pay the McDowell de- 



mand, for then clearly he would have been 
at once subrogated to all the rights of the 
creditor as against the boat As surety upon 
the stipulation, libellant upon well settled 
principles of equity, might, on payment of the 
decree, avail himself of any security on the 
boat which the creditor had; but his own 
act of executing the bond left no such se- 
curity of which he could take advantage. 

The case of The Aurora, 1 Wheat. [14 U. 
S.] 105, was cited by counsel for libellant. 
The ruling in that case was that "a bona 
fide creditor, who advances his money to re- 
lieve a ship from an actual arrest on account 
of * * * debts, may stipulate for a bot- 
tomry interest, and the necessity of the oc- 
casion will justify the master in giving it, if 
he had no other sufficient funds, or err- dit to 
redeem the ship from such arrest." It will 
be seen that the case involved the question 
of a lien by bottomry. 

In The J. R. Hoyle [Case No. 7,557], the 
boat was attached and held in custody for a 
debt. On application of the owner an ad- 
vance of money was made by a third party 
to pay the debt and release the boat. It was 
held that the person making such advance 
had a lien which he could enforce in rem, 
in a court of admiralty. This was but an 
application of the doctrine of which I have 
spoken, that a person who lends money for 
the use of a ship in a foreign port has the 
same lien on the vessel as material men have. 
And if libellant in the case at bar, to relieve 
the barge Robertson from seizure, had then 
advanced the money to pay the McDowell 
claim, I do not doubt he would have had a 
lien, because the case would then have been 
within the principle which supports the rul- 
ing in the case of The J. R. Hoyle [supra]. 

These cases and others, cited in the brief 
of counsel, among which is that of The Ocean 
Wave [Case No. 10,417], present facts so dif- 
ferent from those we have here, that they 
cannot rule the ease at bar. As libellant did 
not acquire a lien, by alone signing the stipu- 
lation which effected a release of the ves- 
sel, nor by alone paying, the decree, I do not 
perceive how a lien can result from the acts 
taken together, if indeed they can be so con- 
sidered. Nor can I attach much weight to 
the fact, that the owner of the barge repre- 
sented to and orally agreed with libellant 
that he should have a lien on signing the 
stipulation and thereby releasing the boat. 
If the law did not give to libellants a lien, 
if the transaction was not one out of which 
a maritime lien would spring, then any such 
agreement of the parties as is stated, would 
be ineffectual to create a lien, especially as 
against innocent subsequent purchasers for 
value. 

This case, in its peculiar features, appeals " 
strongly to the equitable favor of the court. 
But, as was observed by Sir Wm. Scott in 
the case of The Mentor, 1 C. Rob. Adm. 181, 
while we may regre"t the loss to which the 
party has been subjected, and even seek for 
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principles upon which the relief asked may- 
be granted, it must be on legal grounds only 
that redress can be given. And if they are 
wanting, considerations of abstract equity 
cannot supply their place. Moreover, to sus- 
tain this libel would be to grant relief to one 
innocent man at the expense of others now 
owners of the vessel and equally innocent. 
When libellant incurred the obligation which 
ultimately he had to meet, he had it in his 
power to exact security that should amply 
protect him, and having omitted to do so, in 
the language of the court in a case cited on 
the argument, he can only be considered as 
now possessing the rights which arise against 
the person for whom he incurred the obliga- 
tion, from having paid money for him whieh 
he had voluntarily and without consideration 
conditionally undertaken to pay. Libel dis- 
missed. 

On appeal, this judgment was affirmed by Mr. 
Justice Harlan [case unreported]. 
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ROBERTSON v. GARRETT et al. 

[10 Blatchf. 490; 6 Fish. Pat. Cas. 278.] i 

Circuit Court, S. D. New York. Feb. 27, 
1873. 

Patents— Hovelty— Claims— Hand Stamps. 

1. The reissued letters patent granted to 
Thomas J. W. Robertson, for an "improvement 
in hand stamps," involved in the suit of Rob- 
ertson v. Secombe Manuf'g Co. [Case No. 11,- 
928], again sustained. 

2. The objections, that the invention, as de- 
scribed in the specification, will not work, and 
that the defendants use, in addition to a handle, 
a guide or plunger, considered, and overruled. 

3. The good faith of the defence, questioned. 

[Final hearing on pleading and proofs. Suit 
brought by Thomas J. W. Robertson against 
John Garrett and Michael Holihan on reis- 
sued letters patent for "improvement In hand 
stamps," granted to Thomas J. W. Robert- 

i [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and by Samuel S. Fisher, Esq., and 
here compiled and reprinted by permission. The 
syllabus and opinion are from 10 Blatchf. 490, 
and the statement is from 6 Fish. Pat. Cas. 
278.] 
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son, December 12, 1S71, No. 4,675. The pat- 
ent is the same upon which the suit of Rob- 
ertson v. Secombe Manuf'g Co. [supra] was 
brought, where will be found the history of 
the patent, the claims, the engravings, and 
description of the device.] 2 

Frederic H. Betts, for plaintiff. . 
James B. Robb. for defendants. 

BLATCHFORD, District Judge. The let- 
ters patent sued on in this case, being re-is- 
sued letters patent granted to the plaintiff, 
December 12th, 1871, for an "improvement 
in hand stamps," the original letters patent 
having been granted to him September 22d, 
1857 [No. 18,249], and extended for seven 
years from the 22d September, 1871, are the 
same that were involved in the suit of the 
same plaintiff against the Secombe Manu- 
facturing Company [supra], in this court. 
The only defences set up in the answer in 
this suit are, that letters patent for inven- 
tions embracing substantially the same de- 
vices and combinations that are described in 
the plaintiff's patent, were granted, in Eu- 
rope, to three different persons, at dates prior 
to the date of the plaintiff's patent; and that 
the plaintiff's invention is of no use, and has 
never been introduced into public use, and 
the combination of devices described in his 
patent has never been, and cannot be. suc- 
cessfully used, as a hand printing and dating 
stamp, or for any of the purposes set forth 
in his patent 

No evidence as to the European patents re- 
ferred to has been put in. 

To say, that the plaintiff's invention is of no 
use, and has never been introduced into public 
use, and that the combination of devices de- 
scribed in his patent has never been, and can- 
not be, successfully used, as a hand printing 
and dating stamp, or for any of the pur- 
poses set forth in his patent, when it appears 
that the def ehdants have made and sold large 
numbers of stamps containing the inventions 
set forth in the claims of the plaintiff's pat- 
ent, and have introduced them into use, and 
that, in such stamps, the combination of de- 
vices described in the plaintiff's patent is 
used in the manner directed by the plaintiff 
in the specification of his patent, is to over- 
look the true state of the evidence in the 
case, when considered in view of the proper 
construction of such specification. 

The defendants' stamps contain precisely 
what the claims of the plaintiff's patent set 
forth and claim; and this is not denied, in 
argument Yet, it is said, that the plaintiff's 
apparatus will not work with such inking 
process as he describes in his patent, and will 
only work with such an inking ribbon as the 
defendants use. But, the plaintiff describes 
no particular inking process. He says: 
"When the face of the stamp is inked over by 
any suitable inking device, and the stamp 
duly pressed upon a letter or other suitable 

a [From 6 Fish. Pat. Cas. 278.] 
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substance, an impression will be left thereup- 
on of the types contained on the ring C, and 
also of those types of the type wheels c, d, e, 
that are in line with the types on the ring C." 
He does not show, by description or drawing, 
any form or arrangement of inking device. 
His invention does not concern an hiking de- 
vice. He states, that his stamp will w,ork 
with a suitable raking device. The defendants 
show that it will work with a suitable inking 
device, and that they make and sell stamps, 
containing the plaintiff's inventions, which 
do work with an inking ribbon, as an inking 
device. All of their evidence is directed to 
show that the plaintiffs stamp will not- work 
with an unsuitable inking device, which is, in 
effect, what he himself says, in his specifica- 
tion; and such evidence clearly shows, that 
the plaintiff's stamp, when used with an ink- 
ing ribbon, as a suitable inking device, will 
do what the specification says it will do. 
It is, therefore, useful. It is shown, that an 
inking ribbon, as an inking device, was well 
known at the date of the plaintiff's patent 
So was an inking pad, and so was an inking 
roller. Any of them falls under the head of a 
suitable inking device, referred to in the speci- 
fication. One may give less trouble than an- 
other. The pad may require care to be used 
in keeping the type wheels clean, where the 
stamp is frequently used. But, all this has 
nothing to do with the completeness of the 
invention, in a legal sense. 

So, in regard to the use of a guide or plunger 
in connection with the handle. The specifica- 
tion says, that the stamp is to be "duly press- 
ed" upon the substance on which the impres- 
sion is to be made. It shows no guide or 
plunger, or any means of pressing or guiding, 
except that of the hand, directed by the skill 
of the will. The evidence shows, that, for 
some uses, it is desirable not to have a guide 
or plunger. But, a handle in a guide, although 
the guide may make it more useful for some 
purposes, is none the less the handle of the 
plaintiff, carrying the apparatus, for the pur- 
poses set forth by the plaintiff. 

The other objections suggested by the evi- 
dence have no force and require no considera- 
tion. 

The good faith of the defence in this case 
is more than questionable, in view of the 
statement, in a circular issued by the defend- 
ants, that the arrangement of dates on revolv- 
ing cylinders was "an improvement which 
revolutionized the manufacture and use of 
stamps," by superseding the type-setting 
stamps, formerly in use. That improvement 
is conceded to the plaintiff, by the absence of 
all evidence attacking the novelty of the pat- 
ent. 

There must be a decree for the plaintiff, for 
a perpetual injunction, and an account of 
profits, and an ascertainment of damages, 
with costs. 

[For another case involving this patent, see 
note to Robertson v. Secombe Manuf'g Go- 
Case No. 11,928.] S ' 
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ROBERTSON v. HILL. 
[6 Pish. Pat. Cas. 465; i 4 O. G. 132.] 
Circuit Court, D. Massachusetts. Aug., 1873. 
Patents — Combination — Addition op New 
Element to Make Useful — Preliminary 
Injunction — What Considered — Hand- 
Stamps. 

1. When the validity of a patent has been 
fully established in prior cases, on a motion for 
a. preliminary injunction, the court will seldom 
hear any evidence except on the question of in- 
fringement. 

[Cited in American Bell Tel. Co. v. National 
Improved Tel. Co., 27 Fed. 665; Edison 
Electric Light Co. v. Beacon Vacuum Pumn 
& Electrical Co., 54 Fed. 679.] 

2. Under such circumstances, the party, by 
the established rules of equity, is entitled, as a 
matter of course, to a preliminary injunction, 
without a trial at law. 

3. This is especially true when the party de- 
fendant was interested in the defense of the 
prior cases. 

4. It is the established rule of court, in such 
a case, on a motion for injunction, to consider 
only the question of infringement. 

[Cited in Tillinghast v. Hicks, 13 Fed. 391.] 

5. When a party has patented a combination, 
and the combination turns out to be useless, 
and another party adds to the combination an- 
other element, and thereby makes the whole 
practically useful, the party who adds this last 
element is not an infringer, and he is entitled to 
use, not merely his improvements— requiring 
first a license to use the former combination- 
but he may use the whole of it. 

# 6. Complainant having patented the combina- 
tion of a handle and a series of printing-wheels, 
for printing dates, with a fixed type form, and 
printing-die, for dating purposes, and the use 
of a ribbon as an inking device being old in 
other combinations, defendant is not entitled to 
use complainant's combination in connection 
with this inking device, as complainant was 
himself enlitled, in the use of his combination, 
to avail himself of any device well known at 
the date of his patent. 

In equity. Motion for preliminary injunc- 
tion. Suit brought [by Thomas J. W. Robert- 
son against Benjamin B. Hill] on letters pat- 
ent for "improvement in hand-stamps," 
granted to Thomas J. W. Robertson, Sep- 
tember 22, 1857 [No. 1S..249]; extended and 
reissued December 12, 1S71 [No. 4,675]. The 
claims of the patent were: "1. In combina- 
tion with a handle and a series of printing- 
wheels, or their equivalents, for printing 
dates, a fixed type form or printing-die, for 
dating purposes, substantially as described. 
2. A hand-stamp, having a permanent in- 
scription, form, or die, provided with an aper- 
ture, through which the type-wheels work, 
when so arranged that the said type-wheels 
may be turned for changing the dates with- 
out shifting the fixed form or die, substan- 
tially as specified. 3. A hand-stamp, hav- 
ing a series of type-wheels, provided with 
holes, to receive a locking-pin, E, substantial- 
ly as specified." 

The claims, with the engravings, show fully 
the nature of the invention. 



i [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 
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The patent had been previously sustained 
In the cases of Robertson v. Secombe Manuf' g 
Co. [Case No. 11,928], and Robertson v. Gar- 
rett [Id. 11,924], where will be found a more 
extended description of the invention. The 
motion "was resisted on the ground that the 
invention was anticipated by a large num- 
ber of English and French patents, and be- 
cause the Invention, as patented, was lack- 
ing in utility, from the absence of any suit- 
able device for inking the face of the stamp j 
and that the defendant, having combined 
the complainant's combination with an ink- 
ing device, which made the whole combina- 
tion useful, could *not properly be held as an 
infringer. 

Frederic H. Betts, for complainant. 
James B. Robb, for defendant 

SHEPLEY, Circuit Judge. This Is a mo- 
tion for a preliminary Injunction. In this 
case, the patent has frequently been made 
the subject of legal Investigation. 

The validity of the patent has been estab- 
lished and confirmed in at least three cases, 
and under such circumstances, on a motion 
for a preliminary injunction, the court very 
seldom hears any evidence, except on the 
question of infringement Under such cir- 
cumstances, the party, by the established 
rules of equity, Is entitled, as a matter of 
course, to the preliminary injunction with- 
out a trial at law and without further trial 
of the cause, especially in a case like this, 
where the party defendant in the cause was 
interested in the defense of the suit and had 
full opportunity to test the question. 

Ordinarily, therefore, in such a case, the 
court, on a motion for a preliminary injunc- 
tion, considers only the question of infringe- 
ment, and that is the established rule of the 
court. 

In this case, however, the court has con- 
sidered, with as much care as the time would 
allow, one question which has been raised 
20fed.cas. — 60 



by the counsel for the defendant and which, 
may properly be considered under the ques- 
tion of infringement It is contended by the 
defendant that when a party has patented 
a combination, and that combination turns 
out to be useless, of no practical utility, and 
another party adds to that combination an- 
other element and thereby makes the whole 
practically useful where there was no utility 
before, the party who thus adds another ele- 
ment to the combination, which was neces- 
sary to make the prior combination of any 
practical utility, is not an infringer, and 
that he is not entitled merely to use his im- 
provements, requiring first a license to use 
the former combination, but that he may use 
the whole of it; and that view of the law is 
undoubtedly correct 

In that view of the law, it is contended 
that there Is no infringement in this ease, and 
it is with a view to the question of infringe- 
ment only that the court has considered it. 
not deeming it necessary to go into any con- 
sideration of the question of novelty, or en- 
tertain or express any opinion on that ques- 
tion until the final hearing of the cause. 

But considering that the right of the party 
depends upon the validity of the patent, and! 
the fact that that question has been adjudi- 
cated so many times, it is not the intention: 
of the court, in any case, upon a motion for 
a preliminary injunction, to express any fur- 
ther opinion upon the questions involved in 
the case, except such as are absolutely neces- 
sary to the decision of the question of in- 
fringement on the motion for a preliminary 
injunction. 

But on an examination of the patent, the 
court while It believes that view of the 
law to be Correct, can not conceive it to bfc 
applicable to the present case. 

It is contended by the defendant in this 
case that the combination of the plaintiff, 
which was the combination of a handle ancfc. 
a series of printing-wheels, or their equiva- 
lents, for printing dates with a fixed type- 
form or printing-die for dating purposes, sub- 
stantially as described, had no practical utili- 
ty, because without the inking ribbon or de- 
vice which the defendant has added, it was- 
of no practical use; that the wheels would: 
clog by the. ink; and it was of no 'practical 
use, and did not come into use, until the rib- 
bon as an inking device was added to it by 
the defendant. 

But it does not appear that Robertson, the 
patentee, here, has stated in his patent any 
combination with any inking device, but has 
stated that his combination could be used 
with any suitable inking device. 

An inking device formed no part of his 
combination, but it could be used, he says, 
with any suitable inking device. Now, the 
testimony in the ease shows very clearly 
that the ribbon was an inking device, whichi 
was known prior to the date of this patenv— 
was known and in use, and described in pat- 
ents prior to the date of this patent It was„ 
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therefore, one of the inking devices which 
the complainant had a right to use, and 
which he is to he considered, in the eye of 
the law, as having referred to as a suitable 
inking device in his patent. 

Therefore, although it should he proved to 
■he true, that if the .plaintiff's combination 
-were used with a common inking-pad, or by 
applying printer's ink with rollers in the 
usual way, it would so clog and interfere 
with the turning of the wheels that it would 
not be a practically useful device; still he 
was open to use the ribbon as a roller, which 
had been known and used as an inking de- 
vice prior to the date of the patent. 

The conclusion of the court, therefore, is, 
-that under the present state of the proof, in 
view of the prior decisions in the case, the 
injunction must go, as prayed for. 



Case ETo. 11,926. 

ROBERTSON v. MILLER et al. 

[1 Brock. 466.] i 

Circuit Court, D. Virginia. Nov. 27, 1820. 

Partnership— Real Estate— Surviving Partner 
— Articles of Partnership— Aliens — Escheat. 

1. B. M„ W. B., and I. M., entered into ar- 
ticles of copartnery in 1803, to continue in force 
for four years, wmch might be renewed by the 
joint consent of the whole, given in writing, one 
year before the expiration of the term. By one 
of the articles, it was stipulated, "that in case 
of the death, or bankruptcy of any of the said 
parties, Irl order to prevent any altercation with 
the heirs, executors, administrators, or assigns 
of the deceased, or bankrupt, the shares of the 
profits, as well as capital of the deceased, or 
bankrupt, shall be paid by the survivors, or sol- 
vents, agreeably to the yearly statements of the 
company's affairs, prior to his death, or bank- 
ruptcy.'* The first named partner, was an 
alien, and W. B. was a citizen; I. M., the third 
partner, also a citizen, died in 1807, and the 
surviving partners settled with his representa- 
tives, and conducted the business, without any 
new articles between themselves, but without 
any other change in the circumstances, or in 
the expression of the terms of the original arti- 
cles, until December, 1811, when W." B., the 
second named partner, also died. During the 
partnership, the said W. B. had purchased a 
house and lot in Lynchburg, with the funds and 
for the benefit of the company, but took the 
conveyance to himself. By his will, the said 
W. B., devised his estate to his relations in 
Scotland, who are British subjects. By an act 
of the legislature of Virginia, passed in Feb- 
ruary, 1813, it was enacted, that if an alien, re- 
siding within the United States, and holding 
lands here, shall sell the same to a citizen, be- 
fore any proceedings instituted by the escheator 
to escheat them, the purchaser shall hold and 
enjoy the same, saving the rights of other per- 
sons. In November, i815, B. M., the surviv- 
ing partner, being an alien, but a resident here, 
sold the housp and lot to R., a citizen, who paid 
the greater part of the money, but becoming ap- 
prehensive that the property was escheatahle, 
filed his bill, praying, that, if his title was 
good, the escheator might be enjoined from 
proceeding, or if not, that B. M. might refund 
the purchase-money. Held that, if there had 
been nothing peculiar in the articles of copart- 
nery, the said house and lot would have passed 

i [Reported by John W. Brockenbrough, Esq.] 



in moieties to the devisees of W. B., the de- 
ceased partner, and to the surviving partner, 
subject to the title of the commonwealth, but 
chargeable with the debts of the firm, in the 
event of the personal fund being insufficient- 

2. But these articles substitute a new rule 
for that which the law would have made, if 
the parties had been silent, and, according to 
the true import of those articles (alienage 
apart), the whole subject, real, as well as per- 
sonal, pas'sed to B. M., the surviving part- 
ner, he being, however, bound to render to 
the representatives of W. B., the deceased part- 
ner, his share of the capital and profits, accord- 
ing to the last yearly statement on the books 
of the firm; and, on such shares being account- 
ed for, a court of equity would, if necessary, de- 
cree a conveyance of the house and lot to the 
said surviving partner. 

3. Although the time for which the articles 
of copartnery were formed had expired! yet as 
the business was still carried on, without any 
change in the circumstances, or in the expres- 
sions of the articles, it was still conducted on 
its original principles, and was a continuing 
partnership. 

4. As the partner who purchased the lot, and 
the partner who sold it, were aliens, it was es- 
cheatable; but as there were no proceedings in- 
stituted to escheat it, and it was sold to a citi- 
zen, the right of the commonwealth was re- 
leased by the act, although the estate of the 
surviving partner was only an equitable one. 

In equity. 

MARSHALL, Circuit Justice. William 
Brown, a citizen of Virginia, and Boyd Mil- 
ler, a British subject, entered into partner- 
ship, and carried on trade and commerce, by 
the name of "William Brown & Co." Dur- 
ing the partnership, William Brown pur- 
chased a house and lot in Lynchburg, with 
the funds and for the benefit of the com- 
pany, but took the conveyance to himself. 
Some time in the year 1811, William Brown 
departed this life, having first made his last 
will in writing, which was properly record- 
ed in February, 1812; by which, after cer- 
tain legacies, his estate was devised to his 
relations in Scotland, who are British sub- 
jects. By this devise, the interest of William 
Brown, in the house and lot in Lynchburg, 
passes to the devisees, subject to any claim 
Boyd Miller may have upon it, as surviving 
partner. Boyd Miller became a resident of 
Virginia, and in November, 1815, while a 
resident, sold the house and lot in Lynch- 
burg, to Archibald Robertson, the complain- 
ant, for §8,000. A suit was, at that time, 
depending in this court, brought by the ex- 
ecutors of William Brown, against Boyd 
Miller and others, to which the devisees and 
legatees of William Brown were afterwards 
made parties, for a settlement of partner- 
ship transactions, and a distribution of the 
partnership fund. In this suit, it is under- 
stood, that the sum for which the house and 
lot in Lynchburg sold, was considered as one 
item in the total amount of the fund. Boyd 
Miller was decreed, as surviving partner, to 
pay to the representatives of William Brown, 
the sum of $225,204.04, with interest, and, of 
course, became entitled to the partuersmp ef- 
fects. Archibald Robertson, the purchaser of 



[20 Fed. Cas. page 947] 

the house and lot in Lynchburg, after paying 
the whole purchase-money, except Sl,7i7.78, 
became apprehensive, that the property had 
become escheatable to the commonwealth, 
and that the title conveyed to him, by Boyd 
Miller, was not a good one. Under this ap- 
prehension, he has filed his bill, praying that 
the title may be considered; that if it is a 
good one, the escheator may be enjoined from 
instituting proceedings of escheat; and that, 
if it is not a good one, Boyd Miller may be 
decreed to refund the purchase-money, and 
may be enjoined from all proceedings to col- 
lect the residue. The answer of Boyd Miller 
admits the several allegations of the bill, and 
contends, that the proceeds of the said house 
and lot have been rightly applied, under or- 
ders of this court, to the payment of partner- 
ship debts. There has been no explicit di- 
rection of the court on this subject, nor has 
any question on it ever before been made. 
The only points decided by the court are, 
that the debts of the company should be paid, 
and that the residue of its property should 
be divided according to the articles of co- 
partnery, which had expired, but under 
which the parties had continued to act. This 
question, therefore, is still open, and ought to 
be determined on the principles which would 
have applied to it, had it been made in No- 
vember, 1815. William Brown, having held 
the legal title to the property in question, in 
trust for the firm, it will be considered, in a 
■court of equity, as if the conveyance had been 
made to the firm; and the inquiry will be, 
what is the operation of the law of escheat,' 
upon such property, where one of the part- 
ners is an alien? 

If an alien merchant, who is alone, pur- 
chases a house and lot for the purposes' of 
trade, either in fee, or for life, that house and 
lot are escheatable; and I can see no reason 
if he be a member of a firm, why his interest 
should not be escheatable. The commercial 
law does not extend its protection to real 
estate acquired by alien merchants. The 
•debts of the firm may attach on his interest, 
as his own private debts would attach on 
his own private estate, but no farther; that 
is, I presume, that what remained after ex- 
hausting his personal, might charge his real 
•estate. This would, I presume, be the rule, 
in the case of an estate at law; and a court 
of equity, in the absence of peculiar circum- 
stances, would follow the rule of law. In the 
lifetime of William Brown, a court of equity 
would have subjected the interest of Boyd 
Miller to the claim of the commonwealth, 
chargeable, only, with such debts as the per- 
sonal fund of the company was insufficient 
to pay. On the death of William Brown, the 
whole legal estate passed to aliens, and be- 
came escheatable. Would the property, if 
then escheated, have been chargeable with 
the debts of the company? However this 
may be had there been no other effects for the 
payment of debts, I know of no law or prin- 
ciple which would subject this real property 
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to the payment of debts, in exoneration of 
the personal fund. In this view of the sub- 
ject, the fact that the escheat has not taken 
place, can make no difference. If a court of 
equity would not interfere, , to subject the 
proceeds of escheated land to the payment of 
debts in exoneration of the personal fund, 
neither, I presume, would it interfere to or- 
der the sale of escheatable land, and the ap- 
plication of the proceeds to the discharge of 
that fund.2 If, then, there was nothing pe- 
culiar in the articles of copartnership, the 
real estate, composing a part of the capital 
stock of the firm, would, on the death of 
some of the partners, pass by the will of the 
decedents, or go in moieties to the two part- 
ners, subject to the title of the common- 
wealth, which, charged with the payment of 
debts, would act on each moiety, according to 
the law, as applicable to that party. Both 
being aliens, both moieties would be es- 
cheatable. 3 

But it is contended by the defendants, thai 
the articles of copartnery, in this ease, trans- 
fer the whole property to the survivor. The 
articles of copartnery were entered into on 
the 14th day of April, 1803, between Boyd 
Miller, William Brown, and John M'Credie, 
and were to continue in force for four years 
from the 1st day of September, 1803, and 
might "be renewed by the joint consent of 
the whole, in writing, given one. year before 
the expiration." The books were to be bal- 
anced in the month of September, in each 
year, and an inventory of all their effeets, 
with a true state of all their affairs, was then 
to be made out. In the fourth article, it is 
agreed, that "in case of the death or bank- 
ruptcy of any of the said parties," in order to 
prevent any altercation with the heirs, execu- 
tors, administrators, or assignees of the de- 
ceased, or bankrupt, it is agreed, that the 
shares of the profits, as well as capital of the 
deceased or bankrupt, shall be paid by the 
survivors or solvents, agreeable to the yearly 
statement of the company's affairs, prior to 



. 2 The act of assembly of Virginia, "concern- 
ing escheators" (1 Rev. Code 1819, § 14, p. 297), 
provides, that where any person shall die in- 
debted, seized of lands which shall become es- 
cheated to the commonwealth, not having per- 
sonal property sufficient to pay such debts, the 
creditor may exhibit his petition, before the 
court of the county or corporation in which the 
escheat takes place, or in the Superior court of 
law for such county, making the escheator a 
party defendant; and the court shall proceed 
to judgment according to the right of the case 
and render the same for such sum as shall ap- 
pear to be due to the petitioner. 

» The form of expression here used, is some- 
what ambiguous. The chief justice clearly does 
not mean to say that both of the partners refer- 
red towere alien s> for he had already stated 
that Brown was a citizen. The meaning of 
this paragraph seems to be, either, that both 
moieties would be escheatable if both partners 
were aliens: or, that Miller being an alien, 
and^ the moiety of Brown (himself a citizen) 
having passed by his will to aliens, both moie- 
faes „ we F e . in fact escheatable, under the laws 
of Virginia, after the death of Brown. 
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his death or bankruptcy," &c. It is very ma- 
terial to settle the extent of this article. If 
it be an agreement, to transfer the real and 
personal estate of the company, to the sur- 
viving, or solvent partner or partners, entit- 
ling the representatives of the deceased", or 
the insolvent to "his share of the profits, as 
well as capital," "agreeable to the yearly 
statement of the company's affairs, prior to 
the death or bankruptcy," then it is equiva- 
lent to an agreement, that the right of sur- 
vivorship shall take place between the par- 
ties, as to the subject itself, giving the as- 
signees of the bankrupt, or the representa- 
tives of the deceased partner, his share of the 
capital, and profits according to the last year- 
ly statement, instead of that interest to 
which, independent of special compact, he 
would be entitled by law. It is the substitu- 
tion of a rule, by the act of the parties, for 
that rule which the law makes, where the 
parties are silent. 

After the best consideration I can give the 
subject, I am in favour of this construction for 
several reasons. The article is professedly en- 
tered into, in order to prevent any altercation 
with the heirs, executors, administrators, or 
assignees of the deceased or bankrupt. This 
object cannot be effected, unless the property- 
be transferred to the survivors or solvent 
partners, on the terms specified. The rule for 
ascertaining annually the rights of the par- 
ties, would be useless, if the application of 
that rule were to be defeated. The article 
contains, also, other provisions, which demon- 
strate, I think, the intent with which it was 
made, and show a determination to leave 
nothing for discussion in the event provided 
for. Five per centum is, in this annual state- 
ment, to be deducted from the cost, and char- 
ges of the goods on hand; and no allowance 
is to be made for bad or doubtful debts. 
These goods, then, and these debts, become 
the property of the surviving or solvent part- 
ner, and the representatives of the deceased, 
or assignees of the bankrupt, are entitled, in 
lieu of all claims on the subject, to the share 
allowed in the annual statement. Is there 
any reason for withdrawing real estate, con- 
sidered by the company as a part of its stock 
in trade, from the operation of this article? I 
can perceive no reason for the exception. The 
parties certainly have not made it, and the 
court could not be justified in doing what 
they have not chosen to do. Their language 
shows an intent to comprehend lands. The 
word "heirs" could be of no other use. To 
introduce the exception, would defeat the ob- 
ject of the article. It would not only make 
the word "heirs" useless, but would reinstate 
those subjects of altercation, which the article 
intended to remove. The real property must 
be withdrawn from the fund, its value ascer- 
tained by some rule to be agreed on ~bj the 
parties, or given by a court, and the residue 
be subjected to the rule stated in the article. 
This construction is strengthened by the un- 
derstanding of the parties, as illustrated by 



an event which has taken place. John M'Cre- 
die, one of the partners, departed this life in 
the year 1807, and his account was adjusted 
by the rule, which has been stated, without 
an idea on either side, that any other principle 
ought to prevail; and the court of chancery 
of the state has, I perceive by its decree di- 
recting a conveyance of the real estate stand- 
ing in his name, given this construction to the 
article. 

I think, then, had the event which has hap- 
pened, taken place during the four years, for 
which the copartnership was originally pre- 
pared, it could not be doubted that the whole 
fund of the company, real and personal, would 
pass to the surviving partner; leaving the 
representatives of the deceased, entitled to 
their testator's share of the capital and profits 
of the company, according to the annual state- 
ment on the books. Putting alienage out of 
the question, I think it cannot be doubted that 
a court of equity would, in such a state of 
things, decree a conveyance to Boyd Miller, 
on his paying that share of capital and 
profits. 

It remains to inquire whether the expiration 
of the time, for which the articles were form- 
ed, produces any alteration in the law of the 
case? I can perceive no reason for this opin- 
ion. Where two or more persons enter into a 
particular business for a stipulated time, un- 
der a special contract, and continue that busi- 
ness after the expiration of the time, without 
any change whatever, in the circumstances, 
or any expression of the terms, on which the 
business is conducted, the natural conclusion 
seems to be, that the business is still to be 
conducted on its original principles. The law, 
I think, would imply a contract, that it should 
be so conducted. Many examples might be 
adduced in illustration of this position. A 
tenant having a tenement for a year, at a 
stipulated rent, and holding over with the con- 
sent of the landlord, would be understood to 
hold under the original contract. If, for some 
years, he paid the same rent, and it was re- 
ceived by the landlord, the law would certain- 
ly raise a tacit agreement, binding on both 
parties, so long as the occupation of the" land 
continued, without any dissent expressed by 
either party. So, with respect to the employ- 
ment of an agent, or to an engagement of any 
other description. The testimony in the cause 
shows, that this general rule of reason is un- 
derstood to apply to commercial companies. 
It also shows that the parties understood it, to 
be applicable to them. Their declarations 
were to this effect, and their clerk proves that 
the annual statement required by the articles, 
was regularly made, and that the business 
continued to be conducted in the same 
manner, and on the same principles, as before 
the expiration of the articles. 

This court, in its decree in the original 
cause, without any reference to the question 
of escheat, considered the articles as regulat- 
ing all the subsequent transactions of the 
parties, and directed the settlement to be 
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made in conformity with them. That opinion 
is still retained. Its application to the case 
before the court, will now he considered. The 
property In question, though conveyed to Wil- 
liam Brown singly, having been purchased 
with the money, and held in trust for the 
company, must be considered in a court of 
equity,' as if the trusts had been expressed, 
or as if the legal estate had in terms con- 
formed to the trust. As the property was 
acquired under the articles of copartnership, 
the trust must accord with those articles. The 
title then is to be considered as if the deed 
had been made to the firm, and, if either of 
the partners should die, or become bankrupt 
during the continuance of the partnership, to 
the surviving partner, he paying to the repre- 
sentatives of the deceased, or the assignees of 
the bankrupt partner, his share of the capital 
and profits, including this property, as stated 
on the books at the last annual statement. 
Under such a limitation, it cannot be doubted, 
that the lot would pass to the surviving part- 
ner. 

But the surviving partner is an alien, and 
this property was, therefore, while held by 
him, eseheatable. Has the right of the com- 
monwealth been released? 

In 1813, the legislature passed an act, 
which was re-enacted in 1819, which con- 
tains the following clause. "And be it fur- 
ther enacted, that, where any alien, resid- 
ing within the United States, holding, or 
claiming title to, any land, not heretofore 
escheated to the commonwealth by an office 
found, shall have bona fide sold, or demised 
the same, or shall have died testate, or in- 
testate, seized, or possessed thereof, or claim- 
ing title thereto, and where any alien, re-" 
siding within the United States, shall here- 
after hold, or claim title to any such land, 
and, before any proceedings be instituted 
by the escheator, for the purpose of escheat- 
ing the same to the commonwealth, shall 
bona fide, sell or demise the same, or die 
testate, or intestate, seized, or possessed 
thereof, or claiming title thereto; in every 
such case, the purchaser from such alien, or 
his lessee, heir, or devisee, being a citizen of 
the United States, shall hold and enjoy such 
land." * Boyd Miller, in 1815, when this 
property was sold to the plaintiff, was an 
alien, residing within this commonwealth, 
in possession of, and claiming title to the 
land in question, which had not then been 
escheated to the commonwealth, and the 
sale Is admitted to be bona fide. The case 
is within the letter of the law, unless a dis- 
tinction be taken between an equitable and 
a legal estate. I can perceive no ground for 
such a distinction. A court of equity will 
sustain "the claim of the commonwealth, to 
an equitable estate, held by an alien. Why, 
then, should not the commonwealth release 
its right to an equitable, as well as to a 



legal estate? And what good reason, found- 
ed in the principles of law, or of policy, can 
be assigned, for not releasing to a citizen, 
the right of forfeiture in lands, of which he 
holds the equitable title, the mere legal title 
being in a foreigner, under circumstances, 
in which that right would be released, had 
the legal title been conveyed? I am entirely 
satisfied, that the legislature intended to re- 
lease the right of the commonwealth to all 
lands, held by an alien, whatever his title 
might be, in every case in which that alien, 
being a resident, sells to a citizen, before 
the right of the commonwealth has been as- 
serted, and that the release is co-extensive 
with the title of the alien. I am, therefore, 
of opinion, that the commonwealth has re- 
leased its title to the land, in the bill men- 
tioned, and that the title is valid in equity. 
Although, upon a fair construction of the 
will of William Brown, I doubt, whether 
the legal estate would pass by it, to his dev- 
•isees, and am satisfied, that he did not in- 
tend it should pass, it is proper, that they 
should release their right to the complain- 
ant, and I shall direct them to do so. 

This court has been under the necessity 
of considering, incidentally, the title of the 
commonwealth, but cannot bind that title, 
since the commonwealth cannot be made a 
defendant, either by serving process on its 
escheator, or otherwise. Of that part of the 
j ease, the court has no jurisdiction, and, 
therefore, the bill, so far- as it prays relief 
against the escheator, is dismissed, without 
prejudice, e 

The following decree was entered: "This 
cause came on to be heard, on the bill 
(which is taken for confessed against the ab- 
sent defendants, as to whom publication ap- 
pears to have been made), on the answers 
of Boyd Miller, and of Samuel Garland, the 
escheator for the corporation of Lynchburg, 
on the facts agreed, and on the exhibits, and 
was argued by counsel: all which being 
considered, this court is of opinion, that on 
the tine construction of the articles of co- 
partnership, on which the business of Wil- 
liam Brown & Co. was conducted, the whole 
equitable title to the house and lot, in the 



* See 2 Rev. Code 1819, Append. 3, p. 505, 
c. 8, § 3; 1 Rev. Code, p. 354, c. 94, § 2. 



6 As to the rights of aliens, see Dawson's Les- 
see v. Godfrey, 4 Cranch L8 U. S.] 321; Hep- 
burn v. Dunlap, 1 Wheat [14 U. SJ 197; Fair- 
ly? s Devisees v. Hunter's Lessee, 7 Cranch 
U 1 ^ M 60 $> Ghirac v - Chirac, 2 Wheat. [15 
U. SJ 259; Jackson v. Clark, 3 Wheat [16 U. 
SJ 1; Craig v. Leslie, Id. 563;. Craig v. Rad- 
ford, Id. 594; Orr v. Hodgson, 4 Wheat [17 
U. S.] 453; Blight's Lessee v. Rochester, 7 
Wheat [20 U. SJ 535; M'Creery's Lessee v. 
Somerville, 9 Wheat [22 U. SJ 354; Hughes 
v. Edwards, Id. 48; Doe v. Robertson, 11 
Wheat [24 U. SJ 332; Carneal v. Banks, 10 
Wheat. (23 U.S.] 181; Carver v. Astor, 4 Pet 
[29 U. SJ 1; Shanks v. Dupont, 3 Pet [28 U. 
SJ 242; Inglis v. Trustees of Sailor's Snug 
Harbour, Id. 99; Levy's Lessee v. M'Cartee, 
6 Pet [31 U. SJ 102; Breedlove v. Nicolet Id. 
413: Com. v. Martin's Ex'rs, 5 Munf. 117; Hub- 
bard v. Goodwin, 3 Leigh, 492. 
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bill mentioned, vested, on the death of Wil- 
liam Brown, in Boyd Miller, the surviving 
partner, and "was conveyed by him, to the 
complainant, by the deed of the 11th of No- 
vember, 1815. And this court is further of 
opinion, that Boyd Miller, being at the time, 
an alien, residing in Virginia, and Archibald 
Robertson, the purchaser of the said lot, 
being a citizen of the United States, and no 
proceedings of escheat having taken place 
at the time, the right of the commonwealth 
to the said property, is released by virtue of 
ttie act of assembly, in that case made and 
provided. But as this court has no jurisdic- 
tion, so far as the commonwealth is concern- 
ed, and though obliged to decide incidentally 
on its title, cannot bind it, the bill, as 
against Samuel Garland, the escheator, as 
well as against Boyd Miller, is dismissed, 
without prejudice. And this court doth fur- 
ther decree, that the absent defendants (the 
devisees, and legatees of William Brown, 
deceased) do release to the complainant, all 
their right in the house and lot, in the town 
of Lynchburg, conveyed to the complain- 
ant, by the deed of Boyd Miller aforesaid." 



ROBERTSON (MUNRO v.). See Case No. 
9,927. 

ROBERTSON (POLK v.). See Case No. 11,- 
250. 



Case No. 11,927. 

ROBERTSON v. ROE. 

[5 McLean, 459.] i 

Circuit Court, D. Ohio. April Term, 1853. 

Ejectment— Service of Notice — Towns— Char- 
ter. 
Where the charter of the town of Wellsville 
requires a certified copy of a summons to be 
served on the recorder, in all suits brought 
against the town, held it did not apply to an 
action of ejectment. In such a case a copy of 
the declaration and notice was a sufficient serv- 
ice. 

[This was an action in ejectment by John 
W. Robertson against the town council of 
Wellsville. Heard on motion to dismiss.] 

Mr. Stanbery, for plaintiff. 
Mr. Swan, for defendant 

OPINION OF THE COURT. This is a 
motion to dismiss the suit, as the process 
was not properly served. The charter of the 
defendants requires that the first process, in 
all suits against the town shall be a sum- 
mons, an attested copy of which shall be 
served on the recorder, at least ten days be- 
fore the return. No such copy appears to 
have been served in the present case. A 
copy of the declaration was served, as is 
usual in actions of ejectment, and a notice 
to the person in possession. We are bound 

i [Reported by Hon. John McLean, Circuit 
Justice.] 
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by the charter to give the notice as required, 
but the ease before us is not strictly provid- 
ed for by the charier. The service has been 
made, according to the ordinary forms of the 
action of ejectment. If we bring the case 
before us, within the charter, by construc- 
tion, a technical application of the charter 
can not be expected. To look at the sub- 
stance and give a liberal construction to 
bring the case within the charter, and then 
apply the rule technically would be improp- 
er. We think the service is sufficient. The 
service of process in this action is governed 
by established rules, and these are different 
from a mere summons. The copy of the dec- 
laration with the notice appended was suffi- 
cient service. The motion to dismiss is over- 
ruled. 

[There was a recovery for the plaintiff. See 
Case No. 11,930.] 
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ROBERTSON v. SECOMBE MANUF'G CO. 

[10 Blatchf. 481; 6 Fish. Pat Cas. 268; 3 O. G. 
412; Merw. Pat Inv. 137.] i 

Circuit Court, S. D. New York. Feb. 27, 1873. 

Patents— Reissue — In entity — Interpolation — 
Caveat. 

1. The reissued letters patent granted to 
Thomas J. W. Robertson, December 12th, 18 il, 
for an "improvement in hand stamps," the orig- 
inal patent having been granted to him Septem- 
ber 22d, 1857, and extended for seven years 
from September 22d, 1871, are valid. 

[Cited in Robertson v. Garrett, Case No. 11,- 
924.] 

2. The introduction of a comma into the spec- 
ification of the' reissue, in a sentence found in 
the original specification, and alleged to be an 
interpolation, and to introduce a new idea, held 
to be accidental, and a clerical error. 

[Cited in Atwood v. Portland Co., 10 Fed. 
287.] 

3. A paper which the commissioner of patents 
had declared to form no part of a caveat, be- 
cause it had been adjudged, by a commission 
appointed by him, to be fraudulent, and to have 
been surreptitiously introduced into the file of 
such caveat Md to form no part of such ca- 
veat 

[Cited in Campbell v. James, Case No. 2,361.] 

[Final hearing upon pleadings and proofs. 
Suit brought upon reissued letters patent for 
"improvement in hand-stamps," granted De- 
cember 12, 1S71, to Thomas J. W. Robertson, 
No. 4,675. The original letters patent were 
granted to said Robertson, September 22, 
1857, No. 18,249, and extended for seven 
years from and after September 22, 1871. In 
the engravings, which are copies of the draw- 
ings of the patents A is the handle; B, the 

i [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and by Samuel S. Fisher, Esq., and 
here compiled and reprinted by permission. 
The syllabus and opinion are from 10 Blatchf. 
481, and the statement is from 6 Fish. Pat. 
Cas. 268. Merw. Pat Inv. 137, contains only a 
partial report.] 

2 [For drawings of this patent see Case No. 
I 11,925.] 
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metallic forked shank; O Is the metallic ring 
attached to the shank B, and having letters 
(forming the name of the post-office or other 
name) engraved upon its face; D is the shaft 
passing through the shank, and having upon 
it and between the forks of the shank the 
three type-wheels c, d, e, which, it Is stated 
in the specification, may be provided with 
"the names of the months of the year and 
also ten numerals." 

[The claims of the reissued patent are as 
follows: "l. In combination with a handle 
and a series of printing-wheels, or their 
equivalents, for printing dates, a fixed type 
form. or printing-die, for dating purposes, sub- 
stantially as described. 2. A hand stamp, 
having a permanent inscription, form, or die, 
provided' with an aperture, through which 
the type-wheels work, when so arranged that 
the said type- wheels may be turned, for chan- 
ging the dates without shifting the fixed 
form or die, substantially as specified. 3. A 
hand-stamp, having a series of type-wheels 
provided with holes to receive a locking-pin, 
E, substantially as specified." 

[A more complete description of the Inven- 
tion will be found in the opinion of the court. 
The defendants denied that the reissued pat- 
ent was for the same invention as the orig- 
inal; denied the utility of the invention; de- 
nied that Robertson was the first and original 
inventor of the devices claimed, and insisted 
that the alleged invention- was shown in sev- 
eral prior patents and in a caveat filed by 
Marcus P. Norton, of Troy, N. Y„ prior to 
the date of complainant's invention. A large 
amount of testimony was taken by both par- 
ties, on which the case went to hearing.] s 

Frederic H. Betts, for complainant 
Nelson Cross, for defendants. 

BLATCHFORD, District Judge. This suit 
is brought on reissued letters patent granted 
to the plaintiff, December 12th, 1871, for an 
"improvement in hand stamps," the original 
letters patent having been granted to the 
plaintiff September 22d, 1S57, and extended 
for seven years from September 22d, 1871. 
The reissued letters patent are granted for 
twenty-one years from the 22d of September, 
1857. The specification says: "My invention 
relates to the construction of stamps for pro- 
ducing an impression, such as a postmark 
or other analogous device, a part of which re- 
quires to be frequently changed, such as the 
date, and part requires to remain the same, 
as the name of the post ofiice. In order to 
give such stamps any considerable utility, 
the impression must be readily made, and 
that part of the type which requires frequent 
change must be always on hand. This result 
I secure by combining, in a hand stamp, fixed 
type for producing that part of the inscrip- 
tion designed to be always the same, and a 
series of combined changeable types, bearing 
the necessary characters to allow of any de- 

s [From 6 Fish. Pat. Cas. 268.] 
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sired change, which shall be connected with, 
and form part of, the stamp. These types 
are connected and arranged to revolve in sub- 
stantially the same manner as the combined 
types used in book-paging machines, but dif- 
fering therefrom in having an arrangement 
by which the desired inscription may be 
printed repeatedly, without changing at each 
impression. Prior to my invention, dating 
stamps were made with loose types, book- 
paging machines were used with combined 
types in the form of wheels and chains, and 
machines for printing tickets, &c, had type 
wheels combined with permanent inscription 
forms; but, these last machines were so 
made as to produce the impression only on 
the under surface of the materials, and to 
change the type wheels at every stroke. So 
far as I am aware, no dating stamp was ever 
made previous to mine, with wheel type, or 
its equivalent, nor a fixed inscription plate 
or form combined with .such type, in such a 
manner that the latter could be readily turn- 
ed without changing the relative positions of 
the said wheels and permanent inscription, 
and yet be capable of printing simultaneously 
the combined inscriptions in a small space, 
as is necessary in cancelling revenue stamps; 
nor could an impression be readily made by 
such machines on the upper surface of the 
paper. My invention, therefore, consists, 
mainly, in the construction of a stamp in 
which, combined changeable dating type are 
used in combination with a fixed inscription 
form or printing die, and In so arranging 
these parts in connection with a stem or han- 
dle, that the dating types may be easily chan- 
ged and thoroughly secured, and that the im- 
pression may be readily made, in a small 
compass, on the upper surface of the mate- 
rial." The specification then describes the 
construction and arrangement of the parts 
of the stamp, with references to three figures 
of drawings annexed. There is a handle, to 
the bottom of which is attached a metallic 
forked shank. To the bottom of this shank 
is attached a metallic ring, said ring being 
secured to the shank by means of screw bolts. 
The lower part of the shank is also notched, 
in order to receive the ring and form a front 
bearing for it; but, it is stated that various 
other methods may be adopted, at the pleas- 
ure of the maker, for attaching the ring to 
the shank, and that, when the stamp is in- 
tended for a letter stamp, the name of the 
post office may be engraved on the face of 
the ring. A shaft passes horizontally through 
the shank. On this shaft are placed three 
type wheels, which revolve independently * of 
each other, on the shaft. It is stated, that 
the faces of these type wheels may be pro- 
vided, respectively, with "the names of the. 
months, of the year, and also ten numerals." 
The shaft is arranged at such a distance 
from the face of the ring, that the three type 
wheels may be turned so that the types upon 
said wheels will come in line, or form a hori- 
zontal plane, with the types on the ring; and 



EOBERTSON (Case No. 11,928) 



[20 Fed. Cas. page 952] 



thus, when the face of the stamp is inked 
over by any suitable inking device, and the 
stamp duly pressed upon a letter, or other 
suitable substance, an impression will be left 
thereupon of the types contained on the ring, 
and also of those types of the three type 
wheels that are in line with the types on the 
ring. Only one line of types upon the type 
wheels can simultaneously come into a hori- 
zontal plane with the types on the ring, the 
remaining types being distributed around the 
peripheries of the type wheels, so that they 
cannot touch the paper on which the impres- 
sion is to be made. A lock-pin passes hori- 
zontally through the shank, and also through 
the three type wheels. The object of this 
pin is to lock the type wheels, so that, when 
any one line of types has been turned, and 
brought into a horizontal plane with the 
types upon the ring, such line of types will 
be held fast, and prevented from getting out 
of place. By removing the pin, the combina- 
tion of letters on the type wheels may be 
•changed at pleasure. The stamp shown in 
the drawings has the face of its ring made in 
circular form; but it is stated to be obvious; 
that the shape of the ring may be changed 
to suit the pleasure of the purchaser, without 
changing the general construction of the 
stamp. It is also stated, that the type 
wheels and ring may be engraved with any 
suitable letters or figures, and that the device 
is particularly useful for stamping letters, 
tickets, &c, where the words or numbers 
have to be frequently changed. It is also 
stated, that, instead of the pin for locking 
the type wheels, small springs may be used, 
one end of each being attached to the shank, 
and the other ends pressing into the inter- 
stices between the lines of types upon the 
type wheels, and so made as to prevent ac- 
cidental movement of the wheels in either di- 
rection; and that, although either the pin or 
springs may be used separately for locking 
the type wheels, the patentee should prefer 
to use them in combination, as the springs 
may hold the day wheels in position when 
the month wheel is being turned, which the 
pin will not do, and, when the wheels are 
properly arranged, the pin may be screwed 
fast, and the wheels much more securely 
locked than by the use of springs alone. The 
claims are as follows: "1. In combination 
with a handle, and a series of printing 
wheels, or their equivalents, for printing 
dates, a fixed type form, or printing die, for 
dating purposes, substantially as described. 
2. A hand stamp having a permanent inscrip- 
tion form or die, provided with an aperture 
through which the type wheels work, when 
so arranged that the said type wheels may 
be turned, for changing the dates, without 
shifting the fixed form or die, substantially 
as specified. 3. A hand stamp, having a se- 
ries of type wheels provided with holes to re- 
ceive a locking-pin, B, substantially as speci- 
fied." 
The patent office, in examining the question 



of the novelty of the invention, on the ap- 
plication for the extension of the patent, 
which was opposed, referred to the English 
and American patents on the subject. There 
is an English patent of C. M. Hannington, in 
1831, which has a series of type wheels piv- 
oted on a shaft, and entering an opening in 
a plate, which plate has engraved or formed 
upon it, on one side of the opening, the date, 
and, on the other side, in a semi-circular form, 
"two pence." The type on the type wheels 
are figures or numbers. The article to be 
stamped is pressed down on the type by screw 
pressure. The object of the device is de- 
scribed as being for producing government, 
commercial, or law stamps, numbering docu- 
ments, and stamping fabrics with number 
and date, to prevent fraud. It was a com- 
bination of type wheels for numbering, with 
a fixed type form for dating and printing; 
but it had no handle, and was not a hand 
stamp, and the impression was made on the 
under surface of the material. On an exam- 
ination of all the prior patents, the patent 
office arrived at the conclusion, that type 
wheels for numbering and lettering were old; 
that type forms for stamping or printing the 
name of a post office, or other matter, were 
old; that type forms, combined with ordinary 
type for dating, were old; and that type 
wheels for numbering, (requiring the change of 
one or more type wheels at every stroke,) com- 
bined with type forms for dating and print- 
ing, were old. The conclusion of the patent 
office was, that there was novelty in using 
the type wheels for dating purposes, in com- 
bination with a fixed type form for impress- 
ing the name of a post office, or other mat- 
ter, and a handle; and that this was a sub- 
stantial improvement, in view of the numer- 
ous applications made, and patents granted, 
subsequently to the date of the Robertson pat- 
ent, embracing such combination. The use 
of a handle, for holding the entire apparatus, 
enables the impression to be made by pressing 
the handle downward perpendicularly, car- 
rying with it the apparatus, and enables this 
to be done by the hand, with great facility 
and rapidity, resulting in having the impres- 
sions made on the upper side of the material, 
thus dispensing with the use of mechanical 
pressure to press the material down upon the 
type; and, combined with this, is the facility 
of changing the date, when required, by turn- 
ing the type wheels, without moving or shift- 
ing the fixed plate, while as many impressions 
of the same date as are desired can be had, 
and an impression from fixed type, in connec- 
tion, can be had at the same time. No ap- 
paratus, presenting these combined features, 
is shown to have existed before the invention 
of Robertson. The utility, and, hence, the 
patentability of this new combination, is 
shown by the extensive demand for, and use 
of, stamps containing these combined fea- 
tures. 

There is no foundation for the claim that 
the plaintiff abandoned his patent after it 
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was issued to him. It is shown, that he 
used every effort within his power to intro- 
duce the invention into use, and it is not 
shown that he ever acquiesced'In the infringe- 
ment of his patent. 

It is urged, that the reissued patent is not 
for the same invention as the original pat- 
ent, and that there are material variations be- 
tween the specifications of the two patents. 
The drawings of the original patent and of 
the reissue are identical. The description of 
the construction and arrangement of the ap- 
paratus, with the references to the drawings, 
is the same in the two specifications. The 
specification of the reissue contains a more 
full statement than the specification of the 
original patent did, of the state of the art, of 
the nature of the improvements developed in 
the patentee's arrangement, and of the ad- 
vantages secured by the use of such improve- 
ments. This is entirely within the purpose 
and scope of a reissue. 

It is contended, that the specification of the 
reissue describes a year dating wheel, not 
found in the specification or drawings of the 
original patent, and which is found in the 
defendant's stamp. The drawings, in both pat- 
ents, show three type wheels, one of which ap- 
pears to have on it the names of the months, 
in succession; another, the three figures, 1, 2, 
3, in succession; and the third one, the nine 
figures, 1, 2, 3, 4, 5, 6, 7, 8, and 9, and the 
cypher, 0, in succession. By the use of the 
three type wheels, any day of any month can 
thus be stamped. The specification of the 
original patent says: "The faces of these type 
wheels may be provided, respectively, with 
the names of the months of the year, and 
also the ten numerals." It also says: "The 
type wheels and ring may also be engraved 
with any suitable letters or figures." The 
specification of the reissue says: "The faces 
of these type wheels may be provided, re- 
spectively, with the names of the months, 
of the year, and also ten numerals." The doc- 
ument which reads thus is a printed paper, 
annexed to the reissued patent under the seal 
of the patent office. It also says: "The type 
wheels and ring may also be engraved with 
any suitable letters or figures." In the course 
of the testimony of one of tbe witnesses for 
the defendants, it is stated, that a printed 
copy of the reissued patent is put in evidence. 
Such printed copy is then copied in writing, 
and, in such written copy, the following 
language is found: "The faces of these type 
wheels may be provided, respectively, -with 
the names of the months, of the year, and also 
the ten numerals." It is contended, that the 
patentee intended, by inserting a comma aft- 
er the word "months," to introduce into his 
reissued specification the suggestion, that a 
type wheel, with a succession of figures upon 
it for the years, could be used; that the spec- 
ification of the original patent has no such 
comma, and no such suggestion; and that 
therein there is a fraudulent interpolation. 
This view is not sustainable. There is noth- 
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ing to show that the interposition of the com- 
ma was not an accidental or an arbitrary 
punctuation; and everything in the context 
and language shows that it was. Three type 
wheels, and only three, are shown or describ- 
ed. One has the months on it; and, if an- 
other has on it the years, and the third has 
only the ten numerals, only nine days in any 
month could ever be represented. There is 
no suggestion, in this connection, of four 
wheels, or that the third wheel shall have on 
it all the days of the month. The expression, 
"the names of the months of the year," is a 
sensible expression. The expression, "the 
names of the year," is a meaningless ex- 
pression. The fact, that, in all respeets, the 
descriptive part of the specification of the re- 
issue seems to follow the language of the 
descriptive part of the specification of the 
original patent, and the further fact, that, in 
the specification annexed to the original pat- 
ent, the words, "the ten numerals," are found, 
while, in the printed specification annexed to 
the reissued patent under seal, the words are, 
"ten numerals," and not "the ten numerals," 
would indicate, that the use of the comma 
after the word "months," is a clerical error, 
and purposeless, and improper. There was 
no need of making any suggestion of the use 
of a wheel for the years. The use of such a 
wheel, in the patentee's combination, was ob- 
vious, if desired, and was no invention, wheth- 
er added, as a fourth wheel, or made one of 
three wheels, by putting all the days of the 
month on one wheel. The suggestion, in both 
specifications, that the type wheels could be 
engraved with any suitable letters or figures, 
covered the use of one of them for the years. 
It is well known, that, at the date of Robert- 
son's patent, in 1857, it was not common, in 
the United States, to put on a post office 
stamp, for which, from his specification and 
drawings, his stamp would seem to have been 
especially designed, the figures of the year, 
or anything but the name of the month, and 
the figure or figures of the day of the month, 
and the name of the post office, as shown in 
the specification and drawings of the patent 
Everything tends to show, that the use of 
the comma after the word "months," is not 
one to which any meaning or effect can be 
attached. 

The claims of the reissue are fully warrant- 
ed by what appears in the text and drawings 
of the specification of the original patent. It 
is urged, that the original specification says 
nothing as to printing "dates," or as to "dat- 
ing" purposes, and that that is made a prom- 
inent feature in the specification and claims 
of the reissue. But, the original specification 
states, that, when the stamp is intended for a 
post office or letter stamp, that is, a stamp 
to stamp, on a letter in a post office, the name 
of the post office, and the month and day of 
the month, the name of the post office is to be 
on the fixed ring, and the type wheels are to 
have the names of the months and the numer- 
als which are to make the days of the month; 
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and that the usefulness of the device consists 
particularly in the facility of changing the im- 
pression to be made by the type wheels, that 
is, the month and day, which is, the date. 
The drawings show all this. A month and a 
day of such month make a date, although no 
year is added. The addition of the year 
makes a more full date; and so does the addi- 
tion of the hour and minute of the day. But 
the month and day are, in common parlance, 
a date. 

The principal defence set up in this case is, 
that the improvements claimed by the plain- 
tiff in his reissued patent were previously in- 
vented by one Marcus P. Norton, of Troy, 
New York. So far as regards the contents of 
a caveat filed in the patent office by said 
Norton, on the 21st of June, 1855, it is suffi- 
cient to say, that the improvements claimed 
by the plaintiff are not found in that caveat. 
So far as regards the contents of the paper 
called "an additional caveat," and purporting 
to be dated August 21st, 1855, and set up in tne 
answer as having been filed in the patent 
office on the 25th of August, 1855, in, and 
with, and as part of, the said caveat filed June 
21st, 1855, it is sufficient to say, that, after 
due notice to said Norton, and a trial had be- 
fore a commission appointed by the commis- 
sioner of patents, the said paper was, in 
September, 1871, adjudged by the said com- 
mission to be fraudulent, and to have been 
surreptitiously introduced into the caveat file 
of said Norton, filed June 21st, 1855, and 
that, thereupon, the commissioner of patents 
endorsed on said paper a memorandum, sign- 
ed by him, that said paper does not form a 
valid portion of said caveat. 

There remains the evidence as to the prior 
existence, in fact, as completed inventions, 
made by Norton, of the plaintiff's improve- 
ments. As to this, the burden of proof is on 
the defendants, and they do not establish the 
fact satisfactorily. Norton's own evidence is, 
manifestly, not to be relied upon. The cir- 
cumstances attending the taking of his depo- 
sition in this suit, the contradictions in sworn 
statements he has made at different times re- 
garding the alleged caveat, and the manner 
in which, as shown by the record, he caused 
witnesses to testify, in ex parte depositions, to 
matters of which they had no recollection, 
make it impossible to rely on his testimony. 

But, the evidence of Norton, and that of the 
other witnesses for the defendants, shows 
nothing done by Norton, prior to the plain- 
tiff's invention, which amounted to more than 
an unsuccessful experiment The plaintiff 
made the first successful, practical working 
machine. 

The infringement of the patent is admitted. 
There must be a decree for the plaintiff, for a 
perpetual injunction, and an account of prof- 
its, and an ascertainment of damages, with 
costs. 

[For other cases involving this patent, see 
Robertson v. Hill. Case No. 11,925; Robertson 
v. Garrett, Id. 11,924. 
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ROBERTSON v. SELBY. 

[1 Cranch, O. C. 211.] i 

Circuit Court, District of Columbia. Dec. 
■ Term, 1804. 

Witness — Competent — Interest — Action by 
Administrator — Intestate's Creditohs. 

Creditors of the plaintiff's intestate are com- 
petent witnesses to support a claim by the plain- 
tiff as administrator against the defendant. 

Several persons, supposed to be creditors 
of the plaintiff's intestate, whose estate was 
insolvent, were offered as witnesses for the 
plaintiff upon the general issue. 

Mr. Mason objected to their competency, 
on the ground of interest. 

But THE COURT said that such a remote 
possibility of interest goes to the credit, and 
not to the competency, of the witness. 

The witnesses, however, released to the 
plaintiff all their interest, and were swom. 
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ROBERTSON v. WELLSVILLB. 

[1 Bond, 81.] 2 

Circuit Court, S. D. Ohio. Oct. Term, 1856. 

Dedication —How Established — Pee— Verbal 

Declarations— Presumption— Evidence 

— Deed. 

1. To constitute a valid dedication of prop- 
erty to public use, there must be not only an 
intention to dedicate, but an act manifesting 
such intention. 

2. The law is liberal in its spirit and policy 
in regard to appropriations of property for a 
public use, and requires no particular formality 
to give them validity. 

3. A dedication may he established by proof 
of verbal declarations, or by a written instru- 
ment, and, under some circumstances, it may 
be presumed from a long continued acquiescence 
of the owner in the use of the property by the 
public; but such presumption does not arise 
where such user is by the license of the owner, 
and not adverse to the title asserted by him. 

4. There may be a good dedication of prop- 
erty to a public use, without a divestiture of 
the fee of the owner. 

5. Verbal declarations of the owner, that he 
had surrendered the control of the landing, or 
beach of the river, to the municipal authorities 
of a town, temporarily, and for a reason speci- 
fied by him, do not import a legal dedication to 
the public. 

6. Evidence of continued claim of title, and 
thp ey^ro^p of nets of nwne>*s^5n over tho prop- 
erty, by the person claiming title, may be con- 
clusive to reuut a presumption of a dedication 
to the public. 

7. The consent of the owner of land to the 
construction of a road upon it, for his own and 



i [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Reported by Lewis H. Bond, Esq., and here 
reprinted by permission.] 
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the public use, does not make out a valid dedi- 
cation. 

8. Evidence of the execution and contents of 
a quitclaim deed, alleged to have been executed 
many years before the commencement of tne 
suit, and which was never put on record, and 
never heard of or seen by those who might be 
supposed to be cognizant of it, at the time of 
its alleged execution, or those officially charged 
with its custody afterward, should be received 
with great caution. 

[At law. For hearing on a motion to dis- 
miss, see Case No. 11,927.] " 

H. Stanbery and G. M. Lee, for plaintiff. 

H. H. Hunter and J. W. Andrews, for de- 
fendant 

CHARGE OF THE COURT. This Is an 
action of ejectment to try the title to a small 
strip of. land lying in front of the "town of 
Wellsviiten in Columbiana county, extending 
north and south, or up and down the Ohio 
river, from the line of Lisbon street, in said 
town, to South street, and eastwardly from 
the east line of Front or Water street, a dis- 
tance of about one hundred feet. The proof 
of title by the plaintiff consists of a deed 
from William Wells and wife to [John W.] 
Robertson and Rippert, dated May 1, 1S47, 
and a deed from Rippert to the plaintiff, dat- 
ed April 8, 1851. As both parties claim un- 
der Wells, there is no controversy as to his 
title. The defendant claims the land in dis- 
pute, excepting the right of a ferry landing, 
sixty-six feet in width, at the termination of 
the road leading from Lisbon street to the 
river, which, it Is admitted, belongs to the 
plaintiff. It is insisted by the defendant 
that the title to the land did not pass to Rob- 
ertson and Rippert by the deed from Wells, 
for the reason that prior to the date of that 
deed, he had dedicated it to the public for a 
wharf or landing. And the question for the 
decision of the jury is, whether the evidence 
proves a valid dedication of the land for this 
public use. In the trial of this issue, it is 
the province of the court to define and de- 
clare what constitutes a legal and effective 
dedication of real estate to public use, and 
of the jury to determine from the evidence 
whether such dedication is proved. The term 
dedication carries with it its true meaning, 
and is its own interpreter. To dedicate prop- 
erty to public use, is simply to appropriate, 
or set it apart to such use. There must be 
not only an intention to dedicate, but an 
act manifesting such intention. Hence, an 
expression of an intention, without some act 
to effectuate it, does not mate a valid dedi- 
cation. The law, however, as settled by a 
long course of judicial decisions, is liberal 
in its spirit and policy in regard to the appro- 
priation of property to public uses. It re- 
quires no particular form or solemnity to con- 
stitute a valid dedication. In the ordinary 
transfer of real estate from one individual 
to another, the law wisely provides that it 
shall be evidenced by a writing signed by the 
grantor, and duly acknowledged before some 
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public officer. But this is not necessary in 
a dedication, which may be by parol; nor is 
It necessary there should be any grantee 
named, or any consideration expressed. It 
may be established either by proof of the 
verbal declarations of the owner, or of a 
writing signed by him. And, under some 
circumstances, it may be presumed without 
proof of any act of dedication from the ac- 
quiescence of the owner in the use and occu- 
pation of property by the public. But, usual- 
ly, such use and occupation must be adverse 
to the title of the owner to raise a presump- 
tion of dedication. Nor is it necessary to be 
a valid appropriation of property to the use 
of the public, that the owner should divest 
himself of the fee of the land. Hence, a 
grant of the use and occupancy of real estate 
for public use, without any restriction or lim- 
itation as to the duration of the right, is a 
good dedication, though the fee remains in 
the grantor. In such case, if the real estate, 
from any cause, ceases to be occupied for the 
purpose specified in the grant, it will revert 
to the owner or his heirs. In this case, it 
is in evidence that William Wells was the 
proprietor of a considerable tract of land, 
bounded on the east by the Ohio river, which 
included the site of the present town of 
Wellsville. In the year 1S23, he laid out 
the town, and made a plat, which was duly 
recorded. The strip of land in controversy 
was not included in the plat as a part of the 
town, and it is not claimed that the plat 
contains any evidence of an appropriation of 
the land for public purposes. 

The defendant, as proof of title by dedica- 
tion, relies, first, on evidence of the repeated 
verbal declarations of William Wells that he 
had granted the strip of land in dispute to 
the public for the purpose stated; and, sec- 
ond, on proof that he executed a written 
quitclaim or conveyance to the town of Wells- 
ville, now lost, but the execution and eon- 
tents of which, it is insisted, are proved by 
the testimony before the jury. The witnesses 
proving the statements and declarations of 
Mr. Wells are numerous— twenty or upward 
—and it would be useless consumption of 
time to recite to the jury the testimony of 
each of these witnesses. I shall therefore 
merely give a brief summary of their state- 
ments. The first witness, called by the de- 
fendant, says that in 1823, 1S24, and 1825, he 
was the assessor of property for taxation for 
the township in which the town of Wells- 
ville is situate; and that in one of those 
years, when discharging his duties, Wells 
stated to the witness that he ought not to 
appraise the strip lying east of Water street, 
as it belonged to the town for a wharf or 
boat landing. Another witness testifies that 
in 1833, or '34, he purchased a lot of Wells, 
and after the purchase heard him say, he 
intended the owners of lots in the town to 
have the benefit of the beach of the river. 
All the other witnesses examined by the de- 
fendant, as to the declarations of Wells, state 
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conversations had with him in the year 1838, 
and subsequently. One witness says that 
in that year he heard Wells say the wharf 
or landing belonged to the town, and the 
town ought to keep the road leading to it in 
repair. Another witness testifies that M 
1S38, or '39, Wells said in his presence, that 
the wharf or landing had been a trouble to 
him, and he had given it up to the town. Two 
witnesses, who were owners of wharf-boats, 
state that after 1838 Wells declined tak- 
ing the pay for wharfage, and referred them 
to the mayor or town council. Several wit- 
nesses testify, in effect, that Wells declared 
in their presence that he had given the wharf 
or landing— or, as some say, the control of 
the wharf or landing— to the council, and did 
not wish to have any more trouble with it. 
One witness says the landing or beach from 
Lisbon street to South street had long been 
used by the public for the landing of boats, 
deposits of merchandise, etc., and that he 
had heard Wells say more than once, that 
the landing belonged to the public. Another 
witness swears, that he heard Wells say he 
did not intend the beach in front of the town 
to become private property, but intended it 
for public wharves. Another says, that in 
1842, Wells stated he had given the landing 
to the council, and also testifies that the 
town had claimed all the ground from Lisbon 
to South street. A witness also says, Wells 
declared he had given it to the town, and 
that it might be worth something some day 
in helping to pay taxes, etc. 

This brief statement of the substance of 
the evidence in relation to the declarations 
of Mr. Wells will suffice. It is insisted that 
they prove a dedication of the beach or land- 
ing to the use of the public. The jury will 
give this evidence such weight as they think 
it fairly entitled to, in view of all the cir- 
cumstances of the case. And in weighing it, 
it will be proper to bear in mind that it re- 
lates to conversations which took place 
many years since, and concerning which, 
from the infirmity of human memory, there 
is a liability to mistake and error. If the 
jury believe that Wells, in his declarations 
on this subject, had reference merely to a 
grant to the authorities of the town of the 
right to control the beach for the purpose of 
regulating the landing of boats at the wharf, 
including a right to charge and collect wharf- 
age for the use of the town, they do not 
prove a valid dedication of the property to 
the public use. The privilege granted, in 
that view, was only temporary, and was sub- 
ject to revocation by Wells at his pleasure. 
It would seem that prior to 1838, Wells had 
exercised undisputed control over the beach 
or landing. In that year the town being de- 
sirous of improving the road leading from 
Lisbon street to the wharf, obtained his con- 
sent for that purpose, with the right, it 
would seem, to collect and receive wharfage. 
Many of the witnesses state, in connection 
with their testimony respecting the declara- 



tions of Wells, that he gave as a reason for 
vesting the town with the control of the 
beach or landing, that he had been greatly 
annoyed by the boatmen who had obtained 
privileges from him, and that to get rid of 
this he had transferred the management of 
it to the town. This would not seem to jus- 
tify the conclusion that he had permanently 
dedicated the beach to the use of the public. 

It is also insisted by the counsel for the 
defendant that the inference of a dedica- 
tion is strengthened by the fact that in the 
act incorporating the town of Wellsville, 
passed in 1833, the strip of land in contro- 
versy is included in the limits of the town, as 
defined in that act, and that it confers on 
the town council the authority to construct 
wharves. This can not be held as affecting 
the title of Wells to the property in ques- 
tion, nor does it afford any just ground for 
the presumption that he had dedicated it to 
the public. It is also in evidence, that from 
the year 1S33 the town council exercised ju- 
risdiction over the beach or landing, and at 
different times enacted ordinances to pre- 
vent obstructions there, and to regulate the 
amount of license to be paid by wharf -boats, 
etc. This was a jurisdiction properly per- 
taining to the town authorities for police pur- 
poses, but its exercise could not deprive 
Wells of his right to this property. He could 
not be divested of this against his own con- 
sent, either hy the legislature of the state or 
the town council. 

I will now refer briefly to the evidence in 
connection with the quitclaim or conveyance, 
alleged to have been executed by Wells to 
the town of Wellsville, and which is relied on 
by the defendant to prove the dedication of 
the property in dispute. The evidence on 
this point is mainly that of the witness Jen- 
kins. He states, in substance, that in Sep- 
tember, 1838, he was a member of the town 
council, and that the construction of a new 
road from the end of Lisbon street to the 
river, including a wharf to facilitate the 
landing of boats, had been authorized, or 
was in contemplation. Doubts being inti- 
mated in the council as to its title to the 
road and its authority to make the improve- 
ment referred to, the witness says a commit- 
tee was appointed to wait on Wells and as- 
certain the condition of the title, and that 
this committee reported an instrument of 
writing, signed by Wells, in the nature of a 
permission by him that the road might be 
made. This being unsatisfactory, the wit- 
ness further states that it was proposed in 
the council that a quitclaim deed should be 
procured from Wells, and the witness was 
requested to write it. He wrote one, which 
he says was copied by another person and 
put into the hands of the committee. He 
also says that on the same day the commit- 
tee presented the quitclaim deed to the coun- 
cil signed by Wells. The witness did not 
see the paper signed, but was well acquaint- 
ed with the handwriting of Wells, and says 
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the signature was genuine. The quitclaim 
■was satisfactory to the council, and was or- 
dered to he recorded. The witness states 
that he has not seen the paper since. He 
can not say whether any consideration was 
set forth in the quitclaim, nor does he re- 
member whether it was acknowledged hef ore 
any officer. He can not remember how the 
land was described in the deed, but supposes 
it included the strip east of Water street, 
from South street to Little Yellow creek on 
the north. He thinks there was a reserva- 
tion of the ferry landing, but is not certain. 
It is insisted by defendant's counsel that the 
evidence of Jenkins, in relation to the quit- 
claim deed, is corroborated by the witness 
McLaughlin. This witness says that in Sep- 
tember, 1847, then being mayor of Wellsville, 
the plaintiff, Robertson, remonstrated against 
grading the bank, on what he said was his 
property, and was included in his purchase 
from Wells. The witness says he replied 
to this that Wells had no right to sell it, as 
he had before given a quitclaim to the town, 
and that the plaintiff then said Wells had 
told him of the quitclaim, but that it was 
lost, and had never been recorded. If the 
jury believe that a quitclaim was execute.d 
by Wells for the land in controversy, prior 
to the deed of Robertson and Rippert, it did 
not pass to them by that deed, and the plain- 
tiff's claim of title in this suit necessarily 
fails. It will be the duty of the jury care- 
fully to consider the evidence as to the exe- 
cution of the quitclaim, and all the circum- 
stances justifying the presumption that the 
witness, from failure of memory or other 
cause, is under a misapprehension as to the 
facts. The statements of witnesses relating 
to the execution and contents of the lost in- 
strument, especially after the lapse of many 
years from the time of the transaction, 
should be received with great caution. It 
will also be proper for the jury to bear in 
mind that the witness Jenkins does not state 
that he was present at the execution of the 
quitclaim, but that he saw Wells' signature 
to it, which he believed to be genuine. It 
will also occur to the jury as a fact, to some 
extent irreconcilable with the statements of 
Jenkins, not only that the 'quitclaim was nev- 
er put on record, but that it has never been 
seen by those who were then members of the 
council, or by. any other persons since in- 
trusted with the books and papers of the 
council, and that there is no entry or mem- 
orandum in the journals noting or referring 
to such an instrument. 

Having thus summarily noticed the mate- 
rial facts in proof in support of the defend- 
ant's claim of a dedication of the property, 
I will briefly refer to the evidence for the 
plaintiff in rebuttal of this claim. This con- 
sists mainly of a series of acts, showing, as 
contended for by the counsel for the plain- 
tiff, a continued claim to and exercise of 
ownership over the land in dispute by Wells 
up to the time of the sale to Robertson and 
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Rippert, in 1847, wholly inconsistent with a 
previous dedication to the public. This evi- 
dence has been admitted by the court as 
competent, and it will be for the jury to de- 
termine what weight shall be given to it. 
As the witnesses to sustain this position are 
numerous, I will not detain the jury by re- 
citing minutely the statements of each. It 
appears from the evidence of a number of 
these witnesses that in 1844 or 1845, owing 
to the vexatious annoyance to which he was 
subjected by the disputes and quarrels 
among the owners of wood-boats occupying 
the landing under a permission from Wells, 
and the difficulty of collecting the money 
they were to pay for their licenses for this 
purpose, he agreed that the council should 
take charge of them and receive the rents, 
and the places these boats were to occupy 
were fixed by an arrangement between Wells 
and the council. George Wells, the son of 
William Wells, states that prior to this ar- 
rangement his father had always collected 
and received the rents from these boats, and 
had claimed and exercised the exclusive con- 
trol over them, and also the wharf, and that 
no one had questioned his right. All the wit- 
nesses on this subject speak of the right 
given to the council to control the boats as 
temporary, and not as implying a divestiture 
of the title of Wells. Several persons, who 
were members of the town council prior to 
1845, say the town did not claim or exercise 
any control over any part of the landing till 
after the arrangement made in that year by 
which Wells transferred to the council the 
right to regulate and license boats, as before 
stated. 

There are other facts in evidence, which 
it is insisted by the plaintiff's counsel, 
strongly negative the presumption of a ded- 
ication or grant of the landing for public 
use. In the first place, it appears that Wil- 
liam Wells paid the taxes on the property 
in dispute till the year 1850. In 1826, he 
sold to his son, George Wells, a part of the 
land claimed by the town, lying above Lis- 
bon street, on which he built a house, which 
remained there till 1849, when it was taken 
down by him. It is also in evidence that 
about the year 1826, George Wells, with the 
knowledge and consent of his father, at his 
own expense- and for his own accommodation, 
made a road down the bank from the end 
of Lisbon street to the river, without any 
question as to his right to do so. It is also 
proved that when, in 1838, the council au- 
thorized a new road to the river, they ap- 
plied to William Wells for his permission, 
which they obtained in writing. The evi- 
dence also shows that in 1836, William 
Wells entered into a written article for the 
sale of the entire tract of land owned by 
him, including the strip in dispute, to a com- 
pany in New York, without reference to or 
reservation of any right in the public to it. 
This contract was not carried into effect, 
owing to the failure of the purchasers to 
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comply with its terms; but it is insisted 
that the sale by Wells is an act in conflict 
with the presumption that he had previously 
dedicated the land to public use. It also 
appears that in the year 1849, subsequent 
to the sale to Robertson and Rippert, Wells, 
as their agent, notified the mayor of Wells- 
ville to desist from grading the bank of the 
river on the land in controversy, claiming 
that it was private property, over which the 
town ^ had no control. The jury will also 
bear in mind that the deposition of Wells, 
who is now deceased, taken and used in a 
case pending in a state court, in which the 
town of Wellsville was substantially one of 
the parties, and which involved the precise 
question arising in this ease; has been ad- 
mitted in evidence. In that deposition he 
denies having made any grant of the river 
beach east of Front street to the public use, 
either by any verbal declaration or by the 
-execution of a written quitclaim or convey- 
ance. He states that the only deed he ever 
made was that to Robertson and Rippert in 
1847, and that the paper which he signed in 
1838 was a mere permission to the town 
council to improve the road from the termi- 
nation of the street to the river bank. 

This is a comprehensive statement of the 
material facts in evidence. If the jury are 
satisfied that William Wells, by his verbal 
declarations or by a quitclaim deed, dedi- 
cated the strip of land now claimed by the 
town of Wellsville to the use of the public, 
they will find for the defendant, with the 
exception of the sixty-six feet, extending 
from the end of Lisbon street, to which the 
pleadings admit the right of the plaintiff, as 
a ferry landing. On the other hand, if it 
shall be the conclusion of the jury that the 
evidence adduced by the plaintiff, does not 
prove such a dedication, their verdict will be 
In his favor. 

It is, however, insisted by counsel that if 
the jury shall find against the town council, 
on the claim of a dedication of the whole 
strip with the exception of the ferry land- 
ing, their verdict must be against the plain- 
tiff, as to the road leading from Lisbon 
street to the river. It is argued that the 
law applicable to the facts in evidence re- 
lating to this road, sustains the conclusion 
that it has been granted to the public as a 
highway, and that, although the fee re- 
mained in Wells, there is a right of user in 
the public that bars the plaintiff's recovery 
in this action. The facts as to the construc- 
tion of this road have been already referred 
to. There had been a road to the river, 
made by Wells in 1826. In 1838, from the 
growth of the town, and the increase of its 
river business, it became necessary, in the 
judgment of the council, that it should be 
improved. It was proposed to extend the 
road from Lisbon street, giving it a gradual 
inclination down the river, and to construct 
a stone wall on the lower side of the road, 
which could be used at some stages of wa- 



ter for the purposes of a wharf. Being In 
doubt as to the power of the council to 
make this improvement, without the author- 
ity of Wells, they applied to and obtained 
from him his written consent to it. The 
road was accordingly made and has been 
open to the public from that time. The 
writing executed by Wells, which is in evi- 
dence, expresses merely his consent that the 
council should make the proposed improve- 
ment, and contains no words indicating a 
purpose of dedicating the road exclusively 
to the use of the public. As the owner of 
the beach or landing, with the right, of 
course, of constructing a wharf for his pri- 
vate benefit, it was obviously the interest of 
Wells that the road should be made. But 
the facts do not imply a dedication of the 
road exclusively to the public use. On the 
contrary, the legal inference from the facts 
is, that there was a mere license by W£lls 
to the public to use the road, in common 
with himself, subject, however, to his con- 
trol as the owner of the soil. It is clear 
that, under these circumstances, the mere 
use of the road by the public, for any length 
of time, could not deprive the owner of the 
soil' of his title or his right to its control as 
his private property. The use not being ad- 
verse to Wells, but by his permission, can 
not be construed as equivalent to a dedi- 
cation. 

The jury returned a general verdict for the 
plaintiff. 

NOTE. The foregoing case was commenced 
prior to the division of the state in 18.15 into 
two judicial districts, and transferred to the 
Southern district for trial. 
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Case No. 11,931. 

ROBIN et al. v. The CACIQUE. 

[24 Niles' Reg. 255.] 

District Court, E. D. Pennsylvania. May 31, 
1823. 

Foreign Seamen — Breaking Up of Votage — 
Transfer to Different Vessel — Ad- 
miralty Jurisdiction. 
[A' French vessel arriving in the port of 
Philadelphia was dismantled there, and her 
crew transferred to another French vessel, 
which was bound to Martinique, by the French 
consul, pursuant to official authority conferred 
by the French government upon its consular 
agents. Indorsements were made upon the 
shipping articles, stating the circumstances, and 
directing payment of wages earned on board 
both vessels. Thereupon the seamen libeled the 
dismantled vessel for their wages, claiming 
that they were entitled to the same because the 
voyage was broken up. Held, that matters of 
this character were exclusively within the con- 
trol of the laws of France, and that the Ameri- 
can courts had no authority to interfere, in the 
absence of a capricious or wanton breaking up 
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of the voyage, or of any evidence of oppression 
or imposition, but that, if the seamen were in 
want of anything necessary to their subsist- 
ence or comfort, the court would see that it 
was furnished, to be paid for out of their 
wages.] 

This was a case of importance to the mar- 
itime world. The libellants [Rene Louis 
Robin and others] were seamen who arrived 
in the port of Philadelphia, on board the 
French brig Cacique, Capt. Raymond Roy, 
which vessel was dismantled here, and her 
crew transported to another French vessel, 
called the Robert Eugene, Capt. Saulnier, by 
Mr. Delaforest, the French consul, pursuant 
to the official authority, for such purpose, con- 
ferred by the French government on its con- 
sular agents in foreign countries. The trans- 
fer was made by endorsements on the ship- 
ping articles, stating the circumstance, and 
directing payment of the wages, earned by 
the mariners on board the Cacique, when 
they should be at sea on board the Eugene. 
On this change of their destination, the crew 
of the Cacique libelled for their wages, alleg- 
ing that the voyage of that vessel was bro- 
ken up without their fault, and that, in such 
a case, it had been the practice of the ad- 
miralty court in America to compel payment 
of seamen's wages in the country where their 
voyage was thus terminated. To this the 
French consul made answer, that he was not 
only authorized but instructed to deal with 
these men as he had done; that there was 
no danger of their being left here to suffer 
or become burthensome; but that their trans- 
portation to their own country had been 
provided for in the best way that circum- 
stances admitted of. It was also urged, that, 
according to the 6th article of the treaty of 
the 24th June, 1822, between France and 
the United States, these men were deserters, 
and, as such, liable to be seized and forcibly 
restored to the vessel to which the consul 
had assigned them. In reply for the men, 
it was represented that the consul was not 
about to send them, home to France, but 
to Martinique, without any additional allow- 
ance for thus changing and prolonging their 
voyage, and exposing them to the influence 
of sickly latitudes. On the one side it was 
contended that foreign courts never inter- 
fere, as to mariners' contracts, between them 
and their superior officers, owners or consuls. 
On "the other side it was insisted that all 
courts interpose in such cases, to prevent in- 
justice and oppression to the mariners; and 
several cases, determined by Judge Peters . 
and Sir Win. Scott, were referred to and 
explained. The proceedings were commen- 
ced on the 27th May, and the case was ar- 
gued on the 30th and 31st May. 

Mr. Ewing, for Iibellauts. 

Ingersoll & Keating, for respondents. 

On the latter day, PETERS, District Judge, 
premising the importance of the case, and his 
willingness to give it a more deliberate con- I 



sideration, if desired by either party, pro- 
nounced his impression to be against the 
men's claim for wages. He . said, if there 
was any hardship or ill treatment complain- 
ed, of, or proved, he would not hesitate to in- 
terpose, as he had often done in similar cases, 
but that no such ground was laid for his in- 
tervention. The seamen say they want to 
be sent directly home in an American vessel, 
preferring the New York packets to Havre. 
But to such a wish it is impossible to "ac- 
cede. Their consul must send them home, 
and of course must have a reasonable dis- 
cretion as t6 the mode of doing so. Seamen, 
by the laws and usages of all countries, be- 
long to the nation. In other countries the 
courts would, assist our consuls in restoring 
American seamen to their own country, and 
our courts should perform the same good 
office towards foreign consuls endeavoring to 
send home their seamen from this country; 
always, to be sure, under the superintend- 
ence of the courts, to see that no hardship 
or imposition is practiced on the seamen. 
In this instance, a great deal of forcible ar- 
gument has been addressed to the court, to 
show that the voyage is broken up here. 
But this court cannot enter into that ques- 
tion. That is an affair for the French tri- 
bunals. Their laws, like the laws of all 
countries, settle these matters on their own 
principles. We have nothing to do with such 
disputes here; nor could a French court do 
with them, between the crew of an Amer- 
ican vessel and their superiors. It is certain, 
and that is enough, that there has been no 
capricious or wanton breaking up of the Ca- 
cique's voyage. It would be a most unreason- 
able tiling that these men should remain 
here, a charge to her owners, after that ves- 
sel is laid up. 

There is danger, at this time, to any French 
vessel going to sea. A war has broken out 
between France and Spain. A change of 
voyage becomes a matter of necessity, of 
prudent provision against the contingencies 
of war. Now, who is to judge what is best 
in such an exigency? The mariners, who 
cannot know much about it. or the consuls, 
who, as public functionaries, may be suppos- 
ed to be informed of the views and course 
of their government? Sending these men to 
Martinique, was no hardship imposed on 
them, provided the consul is acting honora- 
bly, as I presume he' is, and as I shall take 
care to ascertain as far as I can. Marti- 
nique is a French island, a place of rendezvous 
for the French marine, where convoy may be 
obtained to France. To send a merchant 
vessel now to the coast of France without 
convoy, would be exposing her crew to peril 
of capture and captivity. Nor would their 
going in an American vessel protect them 
from Spanish belligerent search and appre- 
hension. Though found on board an Amer- 
ican vessel, they would be taken prisoners 
as enemies. The men are secured their 
wages. The consul has given written orders 
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endorsed on the snipping articles, -which pla- 
ces that point out of all doubt They are 
going home, where their country requires 
them. They will receive their wages, either 
at sea or at home, for the whole period they 
will have served on board the Cacique and 
the Eugene. There is no occasion for an 
American court's compelling payment of- 
their wages here, to prevent their suffering 
in this country, or becoming burthensome to 
it; and none of the cases read during the 
argument have gone so far as to determine, 
that, under such circumstances, an Ameri- 
can court of admiralty will interfere, to en- 
force the payment of wages to foreign sea- 
men in our ports. If they are in want of 
anything necessary to their subsistence or 
comfort, they must have it; and this court 
will take care, as in former instances, to see 
that it is furnished; to be paid for out of 
their wages. 

On this opinion -the affair was arranged. 
The consul advanced them money, to be de- 
ducted from their wages, to pay for what- 
ever clothing they wanted, and for their 
board while ashore in Philadelphia, and, thus 
provided, the men repaired on board the Eu- 
gene, which vessel had already cleared out, 
and sailed immediately for Martinique. 



Case No. 11,931a. 

ROBINS et al. v. POPE. 

[Hempst. 219.] i 

(Superior Court, Territory of Arkansas. Jan., 
1833. 

Pleading at La w— Co-obligors— Practice — "Writ 
of Inquiry— Penal Bond. 

1. A declaration against two of three obligors 
is defective, which does not aver that all three 
have failed to pay the debt. 

2. It is erroneous to execute a writ of in- 
auiry at the same term at which judgment was 
rendered. 

3. Breaches of a penal bond must be assigned 
before judgment. Burnett v. Wiley [Case No. 
2,172a], cited and approved. 

[Error to Phillips county circuit court. 

[This was an action of debt by .Tohn Pope, 
governor, for the use of William B. K. Homer, 
administrator of William H. Smith, against 
Joseph Robins and Alexander Reece.] 

Before ESKRIDGE, CROSS, and CLAY- 
TON. JJ. 

OPINION OP THE COURT. This Is an 
action of debt, brought in the Phillips circuit 
court by the governor, for the use of Homer, 
as administrator de bonis non of Wm. H. 
Smith, deceased, upon the administration 
bond given by Sylvanus Phillips, the prior 
administrator of Smith, with Robins and 
Reece as his securities. The defendants, Rob- 
ins and Reece, who were alone sued, failed 

i [Reported by Samuel H. Hempstead,Esq.] 
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to enter their appearance, and a judgment by 
default was taken against them at the Janu- 
ary term, 1832, of said court, and a writ of 
inquiry and final judgment at the same term 
given for the plaintiff for the sum of $663.81. 
From this judgment a writ of error is prose- 
cuted into this court. Several errors have 
been assigned as causes for the reversal of 
the judgment; some of which only will be 
noticed. 

The first objection taken is as to the suffi- 
ciency of the declaration. Two only of three 
obligors are sued, the breach is- that the de- 
fendants have not paid the sum demanded. 
It is insisted that the breach, as laid, should 
be as broad as the obligation, and that as all 
are bound to pay, it should be averred that 
all have failed to pay. This objection seems 
to us to be valid; it may be true that the 
defendants in this suit may not have dis- 
charged the obligation, and that Phillips, who 
is not sued, may have discharged it or ob- 
tained a release from it. The declaration, 
then, should aver that neither Phillips nor the 
defendants have paid it. 1 Chit. PI. 327, 328; 
Com. Dig. tit. "Pleader," 647. The want of 
such allegation might be cured by a plea of 
the defendants to the merits, and verdict 
founded upon a regular issue. But we deem 
the objection fatal when judgment by default 
has been rendered. 

A second objection taken is, that the writ 
of inquiry was improperly executed at the 
term of the court at which the judgment by 
default was had. The law contained in Gey- 
er's Dig. p. 251, § 7, directs that writs of in- 
quiry should be executed at the next succeed- 
ing term after an interlocutory judgment is 
given. The act of November 21, 1829 (Acts 
1829, p. 23K seems to be confined exclusively 
to cases in which pleadings are made up by 
the parties. We are of opinion that it does 
not repeal the provisions of the prior act; 
and that there is error also in the proceedings 
of the court below. 

A third error assigned is, that the breaches 
of the bond were not assigned till after the 
judgment by default. This no doubt would 
be error if the fact were so, and this court 
has so decided at a former term, in the case 
of Burnett v. Wiley [Case No. 2,172a]. But 
the record in this case is made out so imper- 
fectly that we cannot say with certainty 
whether the assignment of breaches was filed 
before or after the judgment by default. If 
filed afterwards, it will be incumbent on the 
plaintiff to amend his proceedings In this par- 
ticular likewise. 

For the reasons above stated, we think the 
judgment should be reversed, and the cause 
remanded for further proceedings, not incon- 
sistent with the opinion here expressed. 
Judgment reversed. 



ROBINS (UNITED STATES v.). See Case 
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Case No. 11,933. 

Ex parte ROBINSON. 

[4 Fish. Pat. Cas. 186; 2 Biss. 309; 4 "West. 
.Tur. 252: 2 Chi. Leg. News, 297: 3 Am. 
Law T. Rep. U. S. Cts. 112; 5 Am. Law Rev. 
169.] i 

Circuit Court, D. Indiana. June Term, 1870. 

constitctional law— patent rights— propertr 
is Inventions — Indiana Statute. 

1. The law of Indiana regulating the sale of 
patent rights within that state is unconstitution- 
al and void. 

[Cited in Woollen v. Banker, Case No. 18,030; 
Castle v. Hutchinson, 25 Fed. 394.] 

[Disapproved in Brechbill v. Randall, 102 Ind. 
530, 1 N. E. 362. Cited in Grover v. But- 
ler, 53 Ind. 459. Disapproved in New v. 
Walker, 108 Ind. 365, 9 N. E. 386.] 

2. Property in inventions exists by virtue of 
the laws of congress, and no state has a right 
to interfere with its enjoyment, or to annex 
conditions to the grant. If the patentee com- 
plies with the law of congress, he has a right 
to go into the open market anywhere within 
the United States and sell his property. 

[Cited in Re Sheffield, 64 Fed. 836.] 
[Cited in Crittenden v. White, 23 Minn. 25. 
Questioned in Fry v. State, 63 Ind. 565; 
Herdic v. Roessler, 109 N. Y. 131. 132, 16 
N. E. 198. Cited in Hollida v. Hunt, 70 
111. 113. Distinguished in Tod v. Wick, 36 
Ohio St. 387. Cited in Wilch v. Phelps, 14 
Neb. 137, 15 N. W. 361.] 

This was a petition for a writ of habeas 
corpus, heard before Mr. Justice DAVIS, 
Circuit Justice. 

In April, 1869, the legislature of Indiana 
passed the following act [St. Ind. (Davis' 
Supp.) p. 364], entitled "An act to regulate 
the sale of patent rights and to prevent 
frauds in connection therewith": 

"Section 1. Be it enacted by the general 
assembly of the state of Indiana, that it 
shall be unlawful for any person or per- 
sons to sell or barter or offer to sell or bar- 
ter any patent right, or any right which 
such person shall allege to be a patent right, 
in any county within this state, without 
filing with the clerk of the court of such 
county, copies of the letters patent duly au- 
thenticated, and at the same time swear- 
ing or affirming to an affidavit before such 
clerk that such letters patent are genuine, 
and have not been revoked or annulled, and 
that he has full authority to sell or barter 
the rights so patented; which affidavit shall 
also set .forth his name, age, occupation, and 
residence, and if an agent, the name, occu- 
pation, and residence of his principal. A 
copy of this affidavit shall be filed in the 
office of said clerk, and said clerk shall give 
a copy of said affidavit to the applicant, 
who shall exhibit the same to any person on 
demand. 

"Sec. 2. Any person who may take any 
obligation in writing, for which any patent 

i [Reported by Samuel S. Fisher, Esq., and 
by Josiah H. Bissell, Esq., and here compiled 
and reprinted by permission. The syllabus, 
statement, and opinion are from 4 Fish. Pat 
Cas. 186, and the brief of counsel is from 2 
Biss. 309.] 
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right, or right claimed by him or her to be 
a patent right, shall form the whole or any 
part of the consideration, shall, before it is 
signed by the maker or makers, insert in 
the body of said written obligation above 
the signature of said maker or makers, in 
legible writing or print, the words 'Given for 
a patent right' 

"Sec. 3. Any person who shall sell or bar- 
ter or offer to sell or barter within this 
state, or shall take any obligation or prom- 
ise in writing, for a patent right, or for 
what he may call a patent right, without 
complying with the requirements of this 
act, or shall refuse to exhibit the certificate 
when demanded, shall be deemed guilty of 
a misdemeanor; and on conviction thereof 
before any court of competent jurisdiction, 
shall be fined in any sum not exceeding one 
thousand dollars,, or be imprisoned in the 
jail of the proper county not more than six 
months, at the discretion of the court or 
jury trying the same; and shall be liable to 
the party injured, in a civil action, for any 
damages sustained." 

By virtue of this act, the petitioner [Major 
J. Robinson] had been arrested and com- 
mitted, under circumstances which are set 
forth in the opinion of the court. 

Goodwin, Larned & Towle, for petitioner. 

2 [The statute of Indiana is entirely extra- 
jurisdictional, unconstitutional and void as 
applied to a patent right granted in pursu- 
ance of the laws of congress passed by vir- 
tue of the 8th section of article 1 of the con- 
stitution of the United States, in which pow- 
er is given to congress "to promote the prog- 
ress of science and useful arts, by securing, 
for limited times, to authors and inventors, 
the exclusive right to their respective writ- 
ings and discoveries." The supreme court of 
the United States have held, in McClurg v. 
Kingsland, 1 How. [42 U. S.] 206, and Blan- 
chard v. Sprague [Case No. 1,518], that the 
power of congress to legislate, under this-- 
article of the constitution, upon the subject 
of patents, is plenary. The power has beem 
acted on in a series of laws, from 1790 to 
this time, which have established an entire 
system for securing to inventors their dis- 
coveries. The patent Issued in accordance 
with the act of 1836 (5 Stat 117) grants to 
the applicant, his heirs, administrators, ex- 
ecutors, or assigns, for a term not exceed- 
ing fourteen years, the full and exclusive 
right and liberty of making, using and vend- 
ing to others to be Used, the said invention 
or discovery. Section 11 of said act as 
"that every patent shall be assignable in 
law, either as to the whole interest or any 
undivided part thereof, by any instrument 
in writing; which assignment, and also ev- 
ery grant and conveyance of the exclusive 
right, under any patent, to make and use, 

2 [From 2 Biss. 309.] 
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and to grant to others to make and use, the 
thing patented, within and throughout any 
specified part or portion of the United 
States, shall he recorded in the patent of- 
fice within three months from the execution 
thereof," Section 14, "Damages may be re- 
covered by action on the case, in any court 
of competent jurisdiction, to be brought in 
the name of the persons interested, whether 
■sis patentees, assignees, or as grantees of 
the exclusive right within and throughout a 
specified part of the United States." Sec- 
tion 17 makes all such suits at law or in 
equity originally cognizable in the United 
States circuit court, and such jurisdiction is 
exclusive. Dudley v. Mayhew, 3 Comst. [3 
N. Y.] 14; Elmer v. Pennel, 40 Me. 434; 
Brown v. Shannon, 20 How. [61 U. S.] 56. 

fit has been definitely settled in the United 
States courts that this exclusive right is 
property of a peculiar character; it is cre- 
ated and controlled by the statute; the pat- 
entee is regarded as purchasing from the 
public. Curt, Pat. (3d Ed.) § 167; Potter v. 
Muller [Case No. 11,334] ; Morton v. Eye In- 
firmary [Id. 9,865]; Wintermute v. Reding- 
ton [Id. 17,896]. The courts will protect the 
patentee in the exercise of his exclusive 
privileges. Ransom v. New York [Id. 11,- 
573]. It is also held that the patentee has, 
under his patent, three distinct rights, which 
he may dispose of separately to different in- 
dividuals, to- wit: The right to make the ma- 
chine; the right to use it; and the right to 
vend it; and also the right to divide his 
monopoly in the category of its locality, and 
thus create any number of exclusive fran- 
chises, each bounded by the limits of a city, 
county or state. Jenkins v. Greenwald [Id. 
7,270]; Burr v. Duryee [Id. 2,190]. 

[The paramount authority of the laws of 
the United States under article 6 of the con- 
stitution has been vindicated from the lead- 
ing case of McCulloch v. Maryland, 4 Wheat. 
[17 U. S.] 316, down to Crandall v. Nevada, 
6 Wall. [73 U. S.] 35. See, also, Gibbons v. 
Ogden, 9 Wheat. [22 U. S.] 186, 239; Prigg 
v. Pennsylvania, 10 Pet. [41 U. S.] 573; The 
Passenger Cases, Smith v. Turner, and Nor- 
ris v. City of Boston, 7 How. [48 U. S.] 283, 
392, 464; Sinnot v. Davenport, 22 How. [63 
U. S.] 227; Bank of Commerce v. New York 
City, 2 Black [67 U. S.] 620; Brown v. Ma- 
ryland, 12 Wheat. [25 U. S.] 419; Steamship 
Co. v. Port-Wardens, 6 Wall. [73 U. S.] 31; 
Robinson v. Rice, 3 Mich. 235; Houston v. 
Moore, 5 Wheat. [18 U. S.] 1. This law im- 
pairs the obligation of contracts. In Whit- 
ney v. Emmett [Case No. 17,585] the court 
said: "A patent is a bargain with the pub- 
lic in which the same rules of good faith 
prevail as in other contracts. * * * If a 
patent is valid, it gives to the patentee a 
right of property in the thing patented, 
which is entitled to full protection in the 
courts." See also Page v. Ferry [Id. 10,662] 
and Kendall v. Winsor, 21 How. [62 U. S.] 
328. 
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[A grant or private charter is a contract. 
Dartmouth College v. Woodward, 4 Wheat. 
[17 U. S.] 518, 656. See cases collated in 
Pasch. Const pp. 155-158, and 2 Pare. Cont. 
pp. 509-516, and notes. This law interferes 
with the jurisdiction of the United States 
courts, established by congress. The juris- 
diction given by the constitution and the 
laws of congress is exclusive. The judicial 
power of the United States is vested in one 
supreme court and in such inferior courts as 
the congress may from time to time ordain 
and establish. Const, art. 3, § 1. The judi- 
cial power shall extend to all cases in law 
and equity arising under this constitution 
and laws of the United States, etc. Const, 
art. 3, § 2. 

[By section 17 of the patent act of 1S36, 
cases arising under any law of the United 
States concerning patent rights and inven- 
tions are originally cognizable in the courts 
of the United States. Under this section 
the courts have plenary power to hear and 
determine all questions of infringement and 
compensation. Nevins v. Johnson [Case No. 
10,136] ; Goodyear v. Providence Rubber Co. 
[Id. 5,5?3]. The jurisdiction thus given, th:s 
state law attempts to qualify, limit and con- 
trol. It undertakes to say that this court 
shall not take jurisdiction of the complain- 
ant's rights as secured to him by the laws 
of the United States, but only by the per- 
mission of the legislature of Indiana, under 
the law of that state. It limits that jurisdic- 
tion to cases where the patentee has com- 
plied with all the formalities prescribed by 
the law of that state. 

[In the recent case of Payne v. Hook, 7 
Wall. [74 U. SJ 425, the present supreme 
court held that, the equity jurisdiction and 
remedies conferred by the constitution and 
statutes of the United States cannot be lim- 
ited or restrained by state legislation, and 
are uniform throughout the different states 
of the Union, And see Fifield v. Close, 15 
Mich. 505; Jones v. Estate of Keep, 19 Wis. 
369; Warren v. Paul, 22 Ind. 276; The Mo- 
ses Taylor, 4 Wall. [71 U. S.] 411.] 2 

DAVIS, Circuit Justice. It appears, from 
the papers in this case, that the petitioner, 
being the duly authorized agent of the own- 
ers of certain patents granted to Henry B. 
Goodyear, administrator, and to John A. 
Cummings, offered, on May 23, 1870, to sell 
to Harrison H. La Fever, a dentist in the 
county of Grant, in this state, the right to 
use the invention patented for dental pur- 
poses, within said county, for the sum of 
one hundred dollars, which the said La Fever 
agreed to pay. Before the sale was com- 
pleted, the district attorney of the county 
instituted proceedings against the petitioner 
under, the provisions of an act of the legis- 
lature of Indiana, entitled "An act to regu- 
late the sale of patent rights, and to prevent 

2 [From 2 Biss 309.] 
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frauds In connection therewith," which took 
effect April, 1869. 

These proceedings resulted in the petition- 
er being committed to the jail of the county, 
because he had failed, before he' had offered 
to sell the patent right, to comply with the 
terms of the law. If the law was valid, he 
was properly held in custody; otherwise he 
should have been discharged. This law de- 
clares that it shall be unlawful for any per- 
son to sell or barter, or offer to sell or barter, 
any patent right in any county in the state, 
without first filing with the clerk of said 
county copies of the letters patent, duly au- 
thenticated, and at the same time swearing 
to an aflidavit-before such clerk that such let- 
ters patent are genuine and have not been 
revoked or annulled, and that he has. full au- 
thority to sell or barter the right so patented, 
which affidavit shall set forth his name; oc- 
cupation, and residence, and, if an agent, the 
name, occupation, and residence of his prin- 
cipal. A copy of this affidavit snail be filed 
in the office of said clerk, who shall furnish 
a copy of the same to the applicant, who 
shall exhibit the same to any person on de- 
mand. Penalties are Imposed for any viola- 
tion of these provisions. 

This is an attempt on the part of the legis- 
lature to direct the manner in which patent 
rights shall be sold in the state; to prohibit 
their sale altogether if these directions are 
not complied with, and to throw burdens on 
the owners of this species of property, which 
congress has not seen fit to impose upon 
them. I have not time to elaborate the sub- 
ject, nor even to cite the authorities bearing 
on the question, and shall, therefore, content 
myself with stating the conclusion which I 
have reached. 

It is clear that this kind of legislation is 
unauthorized. To congress is given, by the 
constitution, the power "to promote the prog- 
ress of science and the useful arts by secur- 
ing, for limited times, to authors and invent- 
ors, the exclusive rights to their respective 
writings and discoveries." This power has 
been exercised by congress, who have direct- 
ed the manner in which patents shall be ob- 
tained, and when obtained how they shall 
be assigned and sold. 

The property in inventions exists by virtue 
of the laws of congress, and no state has a - 
right to interfere with its enjoyment, or to 
annex conditions to the grant. If the pat- 
entee complies with the law of congress on 
the subject, he has a right to 'go Into the 
open market anywhere within the United 
States and sell his property. If this were 
not so, it is easy to see that a state could 
impose terms which would result in a prohi- 
bition of the sale of this species of property 
within its borders, and in this way nullify 
the laws of congress, which regulate its 
transfer, and destroy the power conferred 
upon congress by the constitution. The law 
in question attempts to punish, by fine and 
imprisonment, a patentee for doing, with his 
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property, what the national legislature has 
authorized him to do, and is therefore void. 
The petitioner is discharged. 

[For other cases involving this patent, see 
note to Warner v. Goodyear, Case No. 17,183.] 
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Ex parte ROBINSON et al. 

[7 Biss. 125.] i 

Circuit Court, E. D. Wisconsin. April, 1876. 

Bankbuptct — Exemptions— Stock in Teade — 
Wisconsin Statute. 

1. Under the laws of Wisconsin, exemptions 
will not be allowed from the stock in trade, or 
from articles simply bought for exchange and 
which are not "used and kept for the purpose 
of carrying on the trade or business." 

_ 2. Decisions of the supreme court of Wiscon- 
sin as to exemptions commented upon, 

[In the matter of Robinson & Henshall, 
bankrupts.] 

Dewitt Davis, for assignee. 
Howard & Thompson, for bankrupts. 

DRUMMOND, Circuit Judge. The ques- 
tion made in this ease is whether under the 
law of this state the bankrupts, who were 
partners, are entitled to an exemption to the 
amounts of 5200 each from their "stock in 
trade" as jewelers, that having been their 
business before the decree in bankruptcy. 
It is a question that must be determined by 
the law of this state, the bankrupt law hav- 
ing remitted that matters in terms, with 
some exceptions, to the laws of the several 
states. The clause of the 9th part of the 
32d section of the statute of Wisconsin in 
relation to the exemption of property from 
execution, is as follows: "The tools and im- 
plements, or stock in trade, of any mechanic, 
miner or other person, used and kept for the 
purpose of carrying on his trade or business 
not exceeding $200 in value"— are to be ex- 
empt from execution; and the question is, 
whether this case Is within the meaning of 
that law. 

I think there may be some doubt whether 
the language used brings the case within the 
law. What does it mean? Does it mean 
the property that is purchased by the mer- 
chant for the purpose of being exchanged 
for money;— for instance, a piece of calico 
that the merchant buys simply to sell, or the 
silver ware, or plate, or .watches, or dia- 
monds, or other things which these jewelers 
purchased in order to exchange for money, 
or other valuable articles? 

Are these the stock in trade used and kept 
for the purpose of carrying on the trade of 
jewelers, or of merchants? It seems to me 
it is a matter of doubt whether they are. 
Now, if we take the tools of a mechanic, or 
the implements or stock in trade of a me- 

i [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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chanie used and kept for the purpose of car- 
rying on his trade, the language of the stat- 
ute becomes intelligible. Any thing that he 
uses and keeps for that purpose to the 
amount of $200, is exempt, but the language 
of the statute, I think is significant of the 
kind of property that was intended to be 
exempt— tools and* implements or stock in 
trade. They must not only be tools and im- 
plements or stock in trade, but they must be 
used and kept for the purpose of carrying 
on the trade or business. Now can it be said 
that any article which a merchant buys 
merely for the purpose of exchanging for 
money or other valuable property, or that a 
watch Lought by a jeweler for the purpose 
of selling, is a part of the stock in trade 
used and kept for the purpose of carrying on 
his business. 

He buys to exchange; he does not use and 
keep it for the purpose of carrying on his 
business, whereas the tools and implements, 
or any other article that a mechanic or miner 
uses and keeps for carrying on his business, 
is something different. For example, take 
the case of jeweler; while it may be said 
that the watches or silverware, or jewels 
which he buys simply to exchange for money, 
are not used and kept for the purpose of car- 
rying on his business, yet other things about 
his establishment, as show cases and all 
the instruments connected with the business, 
are used and kept for that purpose, just as 
the tools or implements of a mechanic are 
used and kept. I am not aware that this 
view of the case has been taken by the su- 
preme court of this state, but it seems to me 
to be worth consideration, and there may be 
some doubt whether a proper construction 
of this language, when examined critically, 
can refer to articles purchased simply for ex- 
change. They may be said not to be used 
and kept for the purpose of carrying on a 
man's business, but to constitute the business 
itself. But however this may be, I think it 
is clear that this case is not within any of 
the decisions which have been made by the 
supreme court of this state. 

In the case of Gilman v. Williams, 7 Wis. 
329, the supreme court of this state decided 
that when two persons, defendants, were 
partners, and a span of horses belonging to 
them as partners, had been levied upon, that 
they were exempt from execution within the 
terms of the statute. But this was an ex- 
emption claimed jointly, and the language of 
the statute was explicit that such property 
should be exempt from execution. 

In Wright v. Pratt, 31 Wis. 99, which was a 
case where property owned by several per- 
sons as partners (a horse, buggy and harness) 
and in which the defendant in the execution 
had a one-third interest, it was decided by 



the supreme court that the property was not 
exempt from execution, for the reason that 
it was not in its nature severable, and the 
court distinguished that case from the case 
reported in 7 Wis., because there both the 
owners claimed the exemption, and said the 
doctrine of that case would not apply where 
it did not appear that all the owners of the 
property claimed the exemption. 

Iri the case of Newton v. Howe, 29 Wis. 
531, the supreme court held where there were 
parties who were tenants in common of the 
property, and it was of such a character that 
it was divisible, consisting of oats, wheat and 
hay, such articles as could be severed, that 
the exemption could be claimed by each co- 
tenant. It appearing in that case, that be- 
fore the action was commenced against the 
officers who had taken the property, the par- 
ties had agreed upon a division of the prop- 
erty. 

Now in this case, there was a stock of jew- 
elry; and the bankrupts, it is to be pre- 
sumed, kept the usual stock of jewelers. If 
it appeared that this could be divided or was 
severable in the same manner as corn or 
wheat or articles of that kind, then it would 
be within the decision of the supreme court 
in 29 Wis., but there is no evidence that it 
is so; for instance, take two watches, if they 
are alike and precisely of the same value, 
one of these bankrupts might take one, and 
one the other; but suppose they were of dif- 
ferent value, they are each jointly interested 
in both watches, and we cannot divide them. 
So in relation to any two articles that they 
may have as jewelers, and which constitute 
their stock. 

It would not be practicable, therefore, 
within the meaning of the decision of the 
supreme court of this state, to divide this 
property, even admitting that it was within 
the language of the statute, certainly not in 
the manner stated by the supreme court. A 
division of a quantity of hay, or of corn, pro- 
ceeds upon the theory that it is in bulk and 
that it is alike; otherwise it could not be 
severable, and there would seem to be some 
difficulty in relation to hay, because in many 
cases hay is different in value, of different 
quality; and corn and wheat may not be of 
the same value or quality unless in bulk, 
mixed together and incapable of division into 
separate parcels so far as 'quality or value is 
concerned, and we have to assume that the 
whole bulk taken together is equally valu- 
able throughout, one bushel the same as an- 
other bushel. So that I think the decision 
of the district court is right, and the parties 
are not entitled to the exemption, if not in 
view of the suggested construction of the 
statute, on the ground that the supreme court 
of this state has put the case. 
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Es: parte ROBINSON. 

p. Bond, 39; i 4 Am. Law Reg. 617.] 

Circuit Court, S. D. Ohio. April Term, 1856. 

Habeas Corpus — Act Done in Pursuance op Fed- 
eral Law— Fugitive Slave Act— Void 
Proceedings. 

1. Section 7 of the act of congress of March 
2, 1833 [4 Stat. 634], authorizes any judge of 
the United States to issue the writ of habeas 
corpus where an officer of the United States is 
imprisoned "for any act done, or omitted to be 
done, in pursuance of a law of the United 
States." 

2. It is the proper remedy where a marshal 
is imprisoned by the sentence of a state judge, 
as for a contempt in not producing the bodies 
of certain persons named in a writ of habeas 
corpus issued by such judge, and if it appears 
from the evidence that such persons were legal- 
ly in the custody of the marshal, pursuant to 
the provisions of the fugitive slave act, and 
that his refusal to produce them before the 
state judge was a paramount duty by the terms 
of the said act, the marshal is entitled to his 
discharge under said section 7 of the act of 
1833. 

3. In ordering his discharge upon a habeas, 
a judge of the United States does not assume a 
jurisdiction to review or reverse the sentence 
or judgment of the state judge, but merely ex- 
ercises a power expressly conferred by an act 
of congress. 

4. Although the authorities are not uniform 
as to the right of a state judge to issue the writ 
of habeas corpus, where the imprisonment is 
under the authority of a law of the United 
States, it is well settled that when the fact is 
proved that the imprisonment is under such au- 
thority, the jurisdiction of the state judge is at 
an end, and all subsequent proceedings are 
coram non judice. 

Habeas corpus. 

Ketchum & Headington, for the marshal. 
Cox & Jolliffe, in opposition to the dis- 
charge. 

LEAVITT, District Judge. The facts which 
it is material to notice in the decision of the 
question before me are, that on the 28th of 
January last, one Gaines, a citizen of Ken- 
tucky, on his affidavit that certain colored 
persons, owing him service in said state, had 
escaped to the state of Ohio, obtained a war- 
rant from John L. Pendery, a commissioner 
of the circuit court of the United States for 
the Southern district of Ohio, directed to the 
marshal of said district, requiring him to ar- 
rest said persons as fugitives from labor, and 
have them before said commissioner forth- 
with; in obedience to which warrant, on the 
30th of January, the marshal made return 
that he had arrested the said persons and 
had them before said commissioner. On the 
9th of February, and while the investigation 
before the commissioner was pending, he is- 
sued his warrant to the marshal, requiring 
him to commit the alleged fugitives to the 
jail of Hamilton county for safe keeping, to 
be produced from time to time, as required; 

i [Reported by Lewis H. Bond, Esq., and 
here reprinted by permission.] 



and they were duly committed to said jail in 
pursuance of such warrant. On the 21st of 
February, on the petition of -one Jesse Beck- 
ley, alleging that said persons were unlaw- 
fully detained in custody by the marshal of 
said district, a writ of habeas corpus was is- 
sued by the judge of the probate court of 
Hamilton county, requiring the marshal to 
have them before said judge forthwith, with 
the cause of their caption and detention. On 
the 28th of February, the commissioner ad- 
judged the said fugitives to be the property 
of said Gaines, and ordered them to be de- 
livered to him, to be removed to the state of 
Kentucky. On the same day, the said Gaines 
made his affidavit that he was apprehensive 
that said fugitives would be rescued by force, 
and required that they should be delivered 
to him in the state of Kentucky by the mar- 
shal, pursuant to provisions of the act of 
congress. They were delivered to the claim- 
ant by the marshal, according to said request. 
On the 27th of February, the marshal ap- 
peared before the judge of the probate court 
of Hamilton county and submitted, by his 
counsel, a motion to dismiss the writ of ha- 
beas corpus issued by said judge, which mo- 
tion was taken under advisement, and an or- 
der was entered by the judge that the mar- 
shal should not remove the persons named 
in the writ from the jurisdiction of the court 
till the final decision of the motion, which or- 
der was served on the marshal on the 2Sth 
of February. On the 1st of March, a motion 
was again made to dismiss the writ of habeas 
corpus, which was overruled by the probate 
judge, who entered an order requiring the 
marshal to make a return of said writ on the 
7th of March. And on that day %he marshal, 
protesting against the jurisdiction of the pro- 
bate judge, made his return to the writ of 
habeas corpus, in which he set out the pro- 
ceedings before the commissioner upon the 
claim of said Gaines, and avers that at the 
time of the service of the writ of habeas 
corpus on him he held the persons named in 
it in his custody, under the order of the com- 
missioner, as before noticed, by virtue of his 
office as marshal, and by authority of law; 
and that on the said 27th of February, when 
he appeared before the probate judge and 
made his motion to dismiss the writ of ha- 
beas corpus, and when the order of that date 
-was made by said judge, as before stated, 
he held said persons in his custody by virtue 
of his office as marshal, and by authority of 
law, and that afterward, upon the. demand 
of said claimant, delivered them to him in 
the state of Kentucky. 

On the 8th of March, the question as to the 
sufficiency of the marshal's return was ar- 
gued before the probate judge, who contin- 
ued the same for advisement till the 18th of 
March; and on that day decided that said re- 
turn was insufficient, for the reasons that 
the persons named in said writ of habeas 
corpus were not produced before him, and 
that the marshal, after the service of said 
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writ, and after the order that the persons 
named therein should not be removed from 
the jurisdiction of the court, had removed 
them to the state of Kentucky. The probate 
judge thereupon adjudged the marshal guilty 
of a contempt of court, and ordered that pro- 
ceedings should be instituted against him for 
such contempt. And on the said ISth of 
March, specifications were filed against the 
marshal, embodying the charges for con- 
tempt. At the same time a rule was entered 
requiring the marshal, within two days from 
the service thereof, to show cause why he 
should not be attached and punished for such 
contempt. This rule was served on the mar- 
shal, and that officer filed his answer, setting 
forth that the acts complained of as a con- 
tempt of said probate court were done or 
omitted in the discharge of his duties as mar- 
shal of the United States for the Southern 
district of Ohio, and in pursuance of the laws 
of the United States: and he again denied 
the jurisdiction of said court to hold him ac- 
countable for said acts. To this answer a 
replication was filed by the prosecuting at- 
torney of Hamilton county, setting forth that 
the acts of the marshal were not done or 
omitted in the discharge of his duties as such 
officer, nor in pursuance of the laws of the 
United States. On the same day the pro- 
bate judge decided the answer of the mar- 
shal was insufficient, and adjudged him guilty 
of a contempt of that court, and ordered 
that for such contempt he should be fined in 
he sum of three hundred dollars and costs, 
and be committed to the jail of Hamilton 
county. A commitment was immediately is- 
sued by the probate court, and pursuant 
thereto the marshal was seized and lodged in 
jail. And on the same day the marshal pre- 
sented his petition to me, setting forth under 
oath the facts connected with his imprison- 
ment, averring that he was unlawfully de- 
tained in custody, and praying for a writ of 
habeas corpus directed to the sheriff of Ham- 
ilton county. The writ was accordingly is- 
sued, and has been duly returned by the sher- 
iff; and the marshal, by his counsel, now 
moves for his discharge from custody. 

The habeas corpus in this case, issued pur- 
suant to the seventh section of the act ot con- 
gress, passed "March 2, 1833, which provides 
"that either of the justices of the supreme 
court or a judge of any district court of the 
United States, in addition to the authority al- 
ready conferred by law, shall have power 
to grant writs of habeas corpus in all cases 
of a prisoner or prisoners in jail or confine- 
ment, when he or they shall be committed or 
confined on or by any authority of law, for 
any act done or omitted to be done in pursu- 
ance of a law of the United States, or any 
order, process, or decree of any judge or court 
thereof, anything in any act of congress to the 
contrary notwithstanding." 

It is insisted by the counsel who oppose the 
discharge of the marshal that this provision 
of the act of congress applies only to the case 
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of a federal officer who is confined or impris- 
oned by state authority under an unconstitu- 
tional state law; and reference is made to the 
historical fact that the act of 1S33 was passed 
to meet the then existing exigency growing 
out of the threatened opposition of one of 
the states of the Union to the national legis- 
lation for the imposition and collection of 
duties on imports. To this it may be replied 
that whatever may have been the peculiar cir- 
cumstances under which the act passed, the 
section above quoted is still in full force, and 
obligatory as a law of the United States. 
And it may be fairly inferred that while its 
purpose was, at the date of its passage, to 
provide against a great danger then pending, 
it has been deemed expedient that it should 
be continued as a remedy against nullification 
in any form in which it might be presented. 
But this point is not now for the first time 
presented for decision. It has been settled by 
eminent judges of the highest official position. 
In the case of Ex parte Jenkins [Case No. 
7,259], Judge Grier, of the supreme court of 
the United States, granted a writ of habeas 
corpus under the statute referred to, and re- 
leased the person who applied for it, without 
the intimation of a doubt as to the authority 
it conferred. And in the well-known Rosetta 
Case [Id. 12,064], which occurred about a 
year since, Judge McLean granted a writ of 
habeas corpus under the same provision of 
the statute, and released the marshal from 
custody under circumstances very similar to 
those involved in the case now before us. 

The only inquiry, therefore, arising in the 
present case is, whether, from the facts prov- 
ed, it sufficiently appears that the imprison- 
ment of the marshal was "for any act done 
or omitted to be done in pursuance of a law 
of the United States." If this inquiry is 
answered affirmatively, it will follow that he 
is entitled to his discharge, as the precise case 
contemplated by the statute in that event is 
presented. In the-, consideration of this ques- 
tion, it is not necessary to inquire whether the 
probate judge could rightfully issue the writ 
of habeas corpus; neither is it necessary that 
this" court should assert or exercise a power 
of revising or reviewing the sentence of the 
probate judge for the indefinite imprisonment 
of the marshal for the alleged contempt. In- 
deed, such a jurisdiction is distinctly disclaim- 
ed. But if the conclusion is warranted that 
the judgment against the marshal was for an 
act done or omitted, in the discharge of offi- 
cial duties, and under the authority of a law 
of the United States, an obligation is imposed 
on me, from which I can not shrink. It has 
been before stated that the writ of habeas 
corpus from the probate judge issued the 21st 
of February, and that the decision of the 
commissioner, adjudging the fugitives to be 
the property of the claimant, was made on 
the 28th of that month. Between these dates 
the fugitives were in the custody of the mar- 
shal, under the process of the commissioner, 
and it was undeniably his duty to hold them, 
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subject to' the final action of the commission- 
er. Simultaneously with the decision on the 
claim of the owner, he made oath, pursuant 
to the provisions of the ninth section of the 
act of congress of September 16, 1850 [9 Stat. 
465], that he had good reason to apprehend 
a rescue of the fugitives. This section pro- 
vides that when such oath is made, "it shall 
be the duty of the officer making the arrest 
to retain such fugitive in his custody, and 
to remove him to the state whence he fled, 
and there to deliver him to said claimant by 
his agent or attorney." It is clear, from this 
provision, that the duty of keeping the fugi- 
tive in custody, after the decision of the com- 
missioner, if in favor of the claimant, is as 
imperative as it is while he holds him under 
the warrant or order of that officer. With the 
obligation of this stringent and to him para- 
mount law resting on him, was the marshal 
bound to obey the process of the probate 
judge? It would seem there was no intention 
on the part of the marshal to treat that judge 
with contemptuous disregard. He first ap- 
peared before him, and by his counsel ex- 
hibited all the facts as to the apprehension, 
custody, and disposition of the fugitives, sub- 
mitting at the same time a motion for the 
dismissal of the writ of habeas corpus. This 
motion was overruled, and the marshal was 
required to make a return to the writ. He 
then presented an answer, couched in respect- 
ful terms, stating the reasons why he could 
not produce the bodies of the fugitives. Was 
this in contempt of the authority of the pro- 
bate judge? The marshal states in his an- 
swer, duly sworn to, that in his conduct he 
was governed by what he regarded his duty 
under the constitution and laws of the United 
States. He was an officer appointed under 
the constitution, which, he had sworn to sup- 
port, and which declares "that this constitu- 
tion and the laws of the United States, which 
shall be made in pursuance thereof, and all 
treaties made, or which shall be made under 
the authority of the United States, shall be 
the supreme law of the land, and the judges 
In every state shall be bound thereby, any- 
thing in the constitution and laws of any 
state to the contrary notwithstanding." 
[Const, art. 6.] 

Now, if the marshal in good faith, and act- 
ing under what he regarded as an imperative 
obligation resting on him by virtue of a law of 
the United States, did or omitted to do the 
acts for which he is imprisoned by the sen- 
tence of the probate judge, is he not entitled 
to be discharged from imprisonment under 
the express provision of the act of congress 
before referred to? In the Rosetta Case, be- 
fore noticed, this same marshal refused to 
obey a writ of habeas corpus issued by a 
state judge, commanding him to produce the 
alleged fugitive before him, on the ground 
that such fugitive was in his custody under 
process from a commissioner of the United 
States court; and for such refusal he was ar- 
rested by a warrant issued by the judge as 



for a contempt On application to Judge Mc- 
Lean, that learned and distinguished judge is- 
sued a habeas corpus to bring the marshal 
before him, and, after argument and full con- 
sideration, discharged him from the custody 
of the state officer, under the act of congress 
already quoted. Judge McLean, in his pub- 
lished opinion, says: "The marshal omitted 
to do the act ordered to be done by the Hon- 
orable Judge Parker, because it would be in 
express violation of his duty under an act of 
congress. This is literally within the act" 
With the knowledge of this adjudication, in 
a case involving the same principle as in the 
habeas corpus issued by the probate judge, 
is it strange the marshal should have pursued 
the same course which had received the sanc- 
tion of the eminent judge referred to? In the 
case decided by Judge McLean, the act omit- 
ted to be done was the bringing of the alleged 
fugitive before Judge Parker under a habeas 
corpus; and in the present case, it is the 
failure to produce the fugitives named in 
the habeas corpus before the probate judge. 
The same principle had been previously set- 
tled' by the decision of the learned judge, be- 
fore referred to, in the case of Norris v. New- 
ton [Case No. 10,307]. He says, in the opin- 
ion- of the court in that case: "I have no hesi- 
tation in saying that the judicial officers of a 
state under its own laws, in a case where an 
unlawful imprisonment is shown by one or 
more affidavits, may issue a writ of habeas 
corpus, and inquire into the cause of deten- 
tion. But this is a special and limited juris- 
diction. If the plaintiff, in the recaption of 
his fugitive slaves, had proceeded under the- 
act of congress, and made proof of his claim 
before some judicial officer of Michigan, and 
procured the certificate which authorized him 
to take the fugitives to Kentucky, these facts 
being stated as the cause of detention would 
have terminated this jurisdiction of the judge 
under the writ. Thus it would appear that 
the negroes were held under the federal au- 
thority, which, in this respect, is paramount 
to that of the state. The cause of detention 
being legal, no judge could arrest and reverse 
the remedial proceedings of the master." 
Judge McLean adds: "And the return made 
by the plaintiff being clearly within the provi- 
sions of the constitution, as decided in the 
case of Prigg v. Pennsylvania [16 Pet. (41 
U. S.) 539], and the facts of that return being 
admitted by the counsel for the negroes, the 
judge could exercise no further jurisdiction in 
the case. His power was at an end. The 
fugitives were in the legal custody of their 
master, a custody authorized by the constitu- 
tion, and sanctioned by the supreme court of 
the Union." And again, in the same case, 
the learned judge says: "The legal custody 
of the fugitives by the master being admit- 
ted, as stated in the return on the habeas 
corpus, every step taken subsequently was 
against law and in violation of his rights." 

There is another high authority in support 
of the position that in cases arising under an 
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aet of congress the power of the federal offi- 
cers is paramount to that of the states. I 
refer to the charge of Judge Nelson, of the 
supreme court of the United States, to the 
grand jury of the circuit court of the United 
States for the Southern district of New York, 
reported in [Fed. Cas. Appendix]. That 
learned judge, admitting the right of a state 
judge to issue a habeas corpus for one in 
custody under federal authority, adds that 
"when it is shown that the commitment or 
detainer is under the constitution or a law of 
the United States, or a treaty, the power of 
the state authority is at an end, and any fur- 
ther proceeding under the writ is coram non 
judice and void. In such case, that is, when 
the prisoner is in fact held under process is- 
sued from a federal tribunal under the con- 
stitution or a law of the United States, or a 
treaty, it is the duty of the officer not to give 
him up, or to allow him to pass from his 
hands in any stage of the proceedings. He 
should stand upon his process and authority; 
and if resisted, maintain them with all the 
powers conferred upon him for that purpose." 
Authorities of the same import could he 
greatly multiplied, hut it is unnecessary to 
adduce more. If judicial decisions are enti- 
tled to any consideration, it is clearly estab- 
lished that, though it may be competent for 
a state judge to issue the writ of habeas cor- 
pus in a case of imprisonment under the au- 
thority of a law of the United States, when 
the fact is made known to him, his jurisdic- 
tion ceases and all subsequent proceedings 
by him are void. Is it supposable the mar- 
shal was ignorant that the law had been thus 
settled by some of the ablest judges of the 
country, and was he guilty of a willful con- 
tempt in deferring to these high authorities? 
He might well conclude that when the pro- 
bate judge became apprised of the fact that 
the fugitives were in custody under a law of 
the United States his jurisdiction ceased, and 
that the obligation was imperative on him, 
under no circumstances to permit them to be 
taken from his custody. 

In the case of Ex parte Jenkins, before re- 
ferred to, Judge Grier uses this language: 
"Neither can such fugitive, when in custody 
of the marshal, under legal process from a 
judge or commissioner of the United States, 
be delivered from such custody by means of 
a habeas corpus, or any other process, to an- 
swer for an offense against the state, wheth- 
er felony or misdemeanor, or for any other 
purpose." There is no doubt as to the result 
if the marshal had placed these fugitives in 
the custody of the probate judge, in obedi- 
ence to the writ of habeas corpus. The opin- 
ion of that judge, as published, on the ques- 
tion of the sufficiency of the marshal's return, 
shows clearly what his action would have 
been if the marshal had produced the fugi- 
tives. In that opinion he held that the pro- 
ceedings before the commissioner, by which 
the fugitives were held in custody of the mar- 
shal, were unconstitutional and ' void. Al- 



though it was decided by Judge McLean, in 
the Rosetta Case, that it was competent for 
congress to vest in commissioners appointed 
by the circuit courts the powers conferred on 
them by the act of 1830, and that they could, 
therefore, legally and constitutionally exer- 
cise those powers, and although the same de- 
cision had been made by several other judges 
of the supreme court, the probate judge held 
otherwise, and that the acts of the commis- 
sioner were mere nullities; and it would nec- 
essarily result from this decision that the pro- 
cess by which the fugitives had been arrest- 
ed was void," and that they were illegally in 
the custody of the marshal. I do not refer to 
this with any purpose of arraigning the con- 
duct or impeaching the motives of the pro- 
bate judge, but in proof of the fact that obe- 
dience to this writ by the marshal would 
have resulted in the discharge of the fugi- 
tives. In the Rosetta Case, before referred 
to, the judge held that a state court could not 
interfere with the officers of the United 
States in the performance of their duties, un- 
der the act of 1850, and that although the 
fugitive in that case had been discharged by 
habeas corpus, such discharge was no bar to 
the subsequent proceedings by the commis- 
sioner. 

As stated in a previous part of this opinion, 
I neither assert nor exercise the jurisdiction 
to review or reverse the action of the probate 
judge. The authorities to which I have re- 
ferred have been cited in support of the prop- 
osition that the law of the United States, 
under which the marshal acted, was para- 
mount in its obligation upon him; and that, 
if that officer is now in custody for obedience 
to that paramount law, the case is within the 
express terms of the act of 1833, and he is 
entitled to his discharge. Williamson's Case 
[26 Pa. St. 9], decided by the supreme court 
of Pennsylvania, and relied upon in the ar- 
gument to prove that the marshal ought not 
to be discharged on this application, did not 
present the question arising in this case, and 
is not, therefore, an authority in point. The 
facts in the case referred to were, that Wil- 
liamson had been adjudged guilty of a con- 
tempt of the district eourt of the United 
States for the Eastern district of Pennsyl- 
vania, on an allegation that he had made a 
false return to a writ of habeas corpus, di- 
rected to him by said court. While in con- 
finement, under the judgment of the district 
court, application was made to the supreme 
court of the state for his discharge on a ha- 
beas corpus. The ground on which the dis- 
charge was urged was, that the court by 
which Williamson was committed had no ju- 
risdiction, . and that its sentence was there- 
fore a nullity. The supreme court held that, 
on general principles, they had no power to 
inquire into and reverse the judgment of a 
court of another jurisdiction, and refused to 
discharge the applicant. The case before me 
stands on wholly different grounds, and does 
not raise the question decided by the court 
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in Pennsylvania. The interposition invoked 
in belialf of the marshal is, by virtue of a 
-statute of the United States, intended for the 
■express purpose of relieving the officials of 
the national government from imprisonment 
for the performance of duties enjoined on 
them by law. As before remarked, it is sole- 
ly under this statutory provision that this 
-court can take cognizance of this application 
and grant the discharge which is sought for. 

In attempting to state briefly the conclu- 
sions to which I am brought in the considera- 
tion of this case, I have not deemed it neces- 
sary to notice all the views presented )jy the 
•counsel resisting the motion for the discharge 
•of the marshal. One of them has insisted, 
with much zeal and earnestness, that the fu- 
gitive slave law, on which proceedings in 
this case are based, is, in its most essential 
requirements, unconstitutional and void, and 
■can not, therefore, form the basis of any. 
valid action by any court or officer of the 
government. I can not take time to exam- 
ine and refute this position, but will suggest, 
what will be most obvious to those who view 
the subject dispassionately, that a proper ap- 
preciation of my position and the obligations 
resting upon me will make its fallacy and 
unsoundness sufficiently apparent. The act 
referred to, whatever views may be enter- 
tained of its necessity and expediency, is a 
valid and constitutional law, and as such 
must be respected and enforced. No judge 
or other officer of the state or national gov- 
ernment, or any citizen of either, so far as 
the rights of others are concerned, has a 
right to act on his private and individual 
views of the policy and validity of laws pass- 
ed in conformity with the forms of the con- 
stitution. Until repealed or set aside by the 
adjudication of the proper judicial tribunal, 
they must have the force of laws and be 
obeyed as such. Any other principle must 
lead to anarchy in its worst form, and result 
inevitably in the speedy overthrow of our in- 
stitutions. The petitioner is discharged. 
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Ex parte ROBINSON. 
[6 McLean, 355; i 3 Liv. Law Mag. 386.] 
Circuit Court, S. D. Ohio. April Term, 1855. 
Habeas Corpus — Conflicting Adthoritt — Con- 
current Jurisdiction — Construction 
of Federal Law. 
1. A writ of habeas corpus may issue to re- 
lieve an officer of the federal government who 
has been imprisoned under state authority for 
the performance of his duty. 
[Cited in Ex parte Sifford, Case No. 12,848; 
Re McDonald, Id. 8,751; U. S. v. Jailer, Id. 
15,463; Re Neill, Id. 10,089; Re Bull, Id. 
2,119; Cunningham v. Neagle, 135 U. S. 
74, 10 Sup. Ct. 672. Quoted in Re Neagle, 
39 Fed. 850.] 
[Cited in Re Crow, 60 Wis. 351, 19 N. W. 
713. Cited in brief in Ex parte Holman, 28 
Iowa, 94J 



i [Reported by Hon. John McLean, Circuit 
Justice.] 
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2. "Where concurrent jurisdiction may be ex- 
ercised by the federal and state authorities, the 
court which first takes jurisdiction can be inter- 
fered with by no other court, state or federal. 
It is a subversion of the judicial power to take 
a ease from a court having jurisdiction, before 
Its final decision is given. 

[Cited in Re Boston, H. & E. R. Co., Case 
No. 1,677; Blake v. Alabama & C. R. Co., 
Id. 1,493; Johnson v. Bishop, Id. 7,3 1 3; 
Wilmer v. Atlantic & R. Air Line Co., Id. 
17,775; Taylor v. Carryl, 20 How. (61 U. 
S.) 597; Georgia v. Bolton, 11 Fed. 218; 
Bruce v. Manchester & K. R. R. Co., 19 
Fed. 344; Senior v. Pierce, 31 Fed. 628.] 

[Cited in Ex parte Bushnell, 8 Ohio St. 601. 
Cited in brief in Corey v. Ripley, 57 Me. 
70; Howe v. Freeman, 14 Gray, 568.] 
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3. It may be considered an open question, 
whether one decision on a habeas corpus is final. 

[Distinguished in Re Crow, 60 "Wis. 363.] 

4. It should be considered whether all the 
evidence was heard, and a full trial was had by 
a judge or court having jurisdiction. 

5. The federal authorities follow the estab- 
lished construction of a state law by the su- 
preme court of the state. And the rule should 
be reciprocal— by the state courts in regard to 
the federal laws. 

6. The powers of the federal courts, in re- 
gard to the exercise of their powers under the 
constitution and laws of the Union, are as dis- 
tinct as the courts of distinct governments. 

At chambers. 

[This was a petition by H. H. Robinson, 
marsHal of the United States, for a writ of 
habeas corpus.] 

Mr. Pugh, for the marshal. 

Chase & Joliffe, against the discharge. 

McLEAN, Circuit Justice. A petition and 
affidavit of Hiram H. Robinson, marshal of 
the United States for the above district, stat- 
ing that he was imprisoned under the order 
of the Honorable Judge Parker, one of the 
judges of the court of common pleas for the 
county of Hamilton, for the performance of 
his duty as marshal, under process issued by 
a commissioner of the United States, and 
praying for a writ of habeas corpus, was 
presented; which, being granted, the sheriff, 
in obedience to the command of the writ, 
brought the petitioner into court, with the 
following return: "April 8, 1855, for return 
and answer to the habeas corpus, the sheriff 
of Hamilton county says, that, by virtue of 
an order of the court of common pleas, and 
in pursuance of the command of said order, 
he arrested the within named H. H. Robin- 
son, and committed him to jail as command- 
ed; and that he now holds him in custody 
by virtue of said ordei\" 

It appears from the facts of the case, that, 
on the 30th of March last, an affidavit of 
Lewis Van Slyke was made to Judge Parker, 
representing himself to be the guardian of 
Rosetta Armstead, and that said Rosetta was 
then held in illegal imprisonment by Hiram 
H. Robinson, United States marshal, under 
a certain pretended warrant issued by John 
S. Pendery, claiming to sit as a commissioner 
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of the circuit court of the United States for 
the Southern district of Ohio, from which 
said imprisonment said Rosetta was dischar- 
ged by order of the honorable court on 
Thursday, the 29th day of March current, in 
violation of which said order of this court, 
and immediately after the said minor was 
placed in the custody of the affiant, the said 
Hiram H. Robinson again seized the said 
minor under the same pretended warrant of 
said Pendery, and now holds her in illegal 
imprisonment, &c. Upon which affidavit a 
writ of habeas corpus was issued. To this 
writ the marshal made the following return: 
"The answer of Hiram H. Robinson, marshal 
of the Southern district of Ohio, says that, 
on the 20th day of March, 1835, he was and 
ever since has been marshal as aforesaid, 
duly appointed and qualified; that on saiQ 
day a warrant was delivered to him by John 
L. Pendery, commissioner of the United 
States, appointed by the circuit court of the 
United States, which commanded him to ar- 
rest Rosetta, a fugitive from labor, &c; and 
that, on the 24th of the same month, he pro- 
duced the said Rosetta before the commis- 
sioner, as commanded; and thereupon the 

hearing of the claim, made by Denni- 

son, specified in said warrant, was regularly 
commenced. That the hearing of the claim has 
been adjourned from day to day and from 
time to time before the said commissioner, 
and that the determination thereof yet re 
mains to be made. That on the 30th of March 
aforesaid, and before the delivery to the re- 
spondent of this writ, the commissioner ad- 
journed the trial and determination of the 
claim until Tuesday morning, the 3d day of 
April, at ten o'clock; and that the commis- 
sioner did then direct the respondent, as mar- 
shal, to produce the body of the said Rosetta 
before him, on the day and at the hour stat- 
ed, to abide his determination as commission- 
er in the premises. This respondent, there- 
fore, respectfully denies the right and jurisdic- 
tion of the court of common pleas of Ham- 
ilton county to compel him to produce the 
body of the said Rosetta before it, under the 
circumstances stated." It is admitted that 
before the warrant of the commissioner was 
issued, the colored girl Rosetta-was taken by 
a habeas corpus at Columbus, in Ohio, while 
passing through the state with the agent of 
her master, before a judge of probate, who 
deeided that she was free, and at the same 
time appointed Van Slyke her guardian. 

The seventh section of the act of congress 
of the 2d of March, 1833 [4 Stat 634], pro- 
vides "that either of the justices of the su- 
preme court, or a judge of any district court 
of the United States, in addition to the au- 
thority already conferred by law, shall have 
power to grant writs of habeas corpus in all 
eases of a prisoner or prisoners, in jail or 
confinement, where he or they shall be com- 
mitted or confined on or by any authority or 
law, for any act done or omitted to be done 
in pursuance of a law of the United States, 
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or any order, process, or decree of any judge 
or court thereof; any thing in any act of 
congress to the contrary notwithstanding. 
And if any person to whom such writ of 
habeas corpus may be directed shall refuse 
to obey the same, or shall neglect or refuse 
to make return, or shall make a false return 
thereto, in addition to the remedies already 
given by law, he or they shall be deemed 
and taken to be guilty of a misdemeanor, and 
shall, on conviction before any court of com- 
petent jurisdiction, be punished by fine not 
exceeding one thousand dollars, and by im- 
prisonment not exceeding six months, or by 
either, according to the nature and aggrava- 
tion of the case." This section, which regu- 
lates the writ of habeas corpus, was enacted 
to meet the nullification doctrines proclaimed 
by South Carolina, but which, in this respect, 
it is believed, were never acted upon by that 
state. Little was it supposed that the prin- 
ciple could ever have a necessary application 
to the northern or western states, whose 
members of congress advocated and voted 
for the law. The right to issue the writ can 
only arise by a total nullification of the fed- 
eral authority, and the imprisonment of one 
of its officers, not for a crime, but for the 
performance of duties enjoined on him by 
law, and which he has sworn to perform. 

It is contended that the ease under consid- 
eration is not within this statute. The mar- 
shal omitted to do the act ordered to be done 
by the Honorable Judge Parker, because it 
would be in express violation of his duty un- 
der an act of congress. This is literally with- 
in the act. But it is alleged the commis- 
sioner has no authority to act judicially, as 
he was not appointed as judges are required 
to be appointed by the constitution. The sec- 
ond section of the second article of the con- 
stitution provides "that congress may by law- 
vest the appointment of such inferior officers 
as they think proper in the president alone, 
in the courts of law, or in the heads of de- 
pai*tments." By the fugitive act of 1850 [& 
Stat. 462], the commissioners appointed by 
the circuit courts of the United States have 
concurrent jurisdiction with the judges of the 
circuit and district courts of the United 
States, &c. These commissioners were ap- 
pointed under the act of 1842; and under 
that act they had power to issue warrants, to- 
arrest persons who had committed offences 
under the law of the United States, and on 
hearing, commit them, hold them in bail to- 
answer, or to discharge them, as in their 
judgment the law required. The nature of 
the duties of the commissioners under the 
act of 1850 is not, in principle, different from 
those which they previously discharged. The 
inquiry of a commissioner or a judge under 
the fugitive act is not strictly whether the 
person. is free, but whether he owes service 
to the claimant. In its results the inquiry 
may involve the liberty of the fugitive; but 
the principle applies to an apprentice as well 
as to a slave. It must be admitted that this 
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inquiry is somewhat in the nature of judicial 
power; but the same remark applies to all 
the officers of the accounting departments of 
government. They investigate claims, apd 
decide on the evidence. The examiners in 
the patent office determine on the merits and 
novelty of inventions. This becomes a judi- 
cial duty in every suit between conflicting 
patents. It is impracticable, in carrying on 
the machinery of government, to prescribe 
precise limits to the exercise of executive and 
judicial power in deciding upon claims. The 
supreme court has had the acts of these com- 
missioners before it, and has always treated 
them as having authority under the law. 

Two grounds are urged by counsel as sus- 
taining the jurisdiction of the state judge: 
(1) That before the fugitive was arrested by 
the marshal, she was declared to be free by 
the probate court. (2) That the warrant was 
defective in not stating that the girl escaped 
from the state in which she was held as a 
slave. It must be admitted that the authori- 
ties are not uniform on the point, whether 
the decision on a habeas corpus is final. This 
may be said of the authorities in this coun- 
try and in England. I have been myself in- 
clined to think such a decision should be con- 
sidered final, where there was clearly juris- 
diction and a full and fair hearing; but that 
it might not be so considered when any of 
these requisites were wanting, or when, new 
and important evidence could be obtained. 
Some years since' I was consulted by a com- 
missioner on the propriety, after a hearing, 
of giving time to obtain new evidence. Sev- 
eral unimpeached witnesses swore positively 
to the identity of the fugitive. I advised 
that time should be given, and eventually it 
was satisfactorily shown that the first wit- 
nesses were mistaken, and that the fugitive 
was living in Canada. This discharged him 
from custody. It would be difficult to find 
any provision in the act of 1850 under which 
a state judge can exercise jurisdiction. The 
act is special and stringent Officers are 
named in the statute whose duty it is to act 
when cases are brought before them. There 
is no reference to state authorities, I believe, 
either directly or indirectly. There is no law 
in Ohio which authorizes state judges to act. 
It is true that the act of 1793 did authorize 
state magistrates to exercise jurisdiction un- 
der it, and that act has only been repealed so 
far as repugnant provisions are contained in 
the act of 1850. But it is not necessary to 
the decision of the case in hand to hold that 
the decision of the probate judge was not 
final; nor is It necessary to show that the 
warrant had no defects. It may be ad- 
mitted that the first decision on the habeas 
corpus was a bar to the inquiry before .the 
commissioner, and that the warrant was de- 
fective; but can a state judge take jurisdic- 
tion on these grounds? It is the exercise of 
an appellate power, which is not given by 
the laws of the United States or the laws of 
the state. Suppose these objections had 
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been made before the commissioner, he could 
have considered them. In regard to the war- 
rant, he could have amended it if necessary. 
But it would not have been necessary. The 
fugitive being in the custody of the marshal, 
with the consent and at the request of the 
master, she was lawfully held for the pur- 
pose of the inquiry. And as to the decision 
of the probate court, whether it constituted 
a bar to the proceedings, it was a matter for 
the decision of the commissioner. 

I think these grounds are unprecedented in 
judicial proceedings, except, perhaps, in the 
decision of the supreme court in Wisconsin. 
That court sat as a.court of errors on the pro- 
ceedings of the district court of the United 
States. That case, I observed, received high 
commendation in the argument before the 
state judge; but, as it may come before the 
supreme court for revision, it is not fit that 
I should speak of it in regard to the federal 
powers. I will, however, refer to the Re- 
vised Statutes of Wisconsin, p. 730, § 22. 
which authorizes the prisons of the state to 
be used by the United States, and the sheriff 
and his -deputies are required to keep the 
prisoners safely "until they be discharged 
by due course of the laws of the United 
States." It must be recollected that when 
the habeas corpus was served upon the mar- 
shal, the case before the commissioner was 
in progress, and near its termination. Is 
there any precedent for such a procedure? 
If the state court had a concurrent power, 
the proceeding would have been irregular 
and void. Under the same government r 
could not have interposed. But that a court 
of a different government could interpose in 
this form, is sanctioned by no law or prece- 
dent. Before the supreme court of Wiscon- 
sin reversed, as a court of error, the decision 
of the district court, it had the grace to wait 
until that court had finally decided. It is 
not usual in legal proceedings to plead a for- 
mer recovery or a former acquittal. Can 
any court interfere in such cases and take 
the case from the court in which the juris- 
diction is vested? If the commissioner did 
wrong, does that authorize the state judge 
to interpose by writ of habeas corpus, and 
withdraw the case from the federal jurisdic- 
tion? 

It is a general principle of law, to which I 
know of no exception, that the laws of every 
government shall be construed by itself; and 
such construction is acted upon by the judici- 
ary of all other countries. By the federal 
constitution "the judicial power of the Unit- 
ed States is declared to be vested in one su- 
preme court, and in such inferior courts as 
the congress may from time to time ordain 
and establish." Under this provision the judi 
ciary of the Union gives a construction to the 
laws, which is obligatory on the state tri- 
bunals. The constitution again declares that 
"the constitution and laws of the United 
States which shall be made in pursuance 
thereof, and all treaties made or which shall 
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be made under the authority of the United 
States, shall be the supreme law of the land; 
and the judges in every state shall be bound 
thereby, any thing in the constitution or laws 
of any state to the contrary notwithstanding." 
The construction of the statutes of the differ- 
ent states, except where the supreme court of 
the Union exercises an appellate power, has 
uniformly been followed by the courts of the 
United States. This has been earned so far 
by the supreme court as to reverse its own 
decisions to conform to a change in the de- 
cisions of the state court, and this was on 
the ground of policy, to avoid two rules of 
property in the same state. It has been con- 
sidered as no degradation by the supreme 
court to follow the established construction 
of the local laws by the courts of the states. 
There is no instance, it is believed, where a 
federal court has disregarded the decisions 
' of a state court, where it possessed no appel- 
late power. Some years ago an individual 
was indicted for a capital offence in the cir- 
cuit court of the United States, in which that 
most learned and able man, Judge Story pre- 
sided. The same individual was in prison un- 
der state process for debt, or some petty of- 
fence. The district attorney of the United 
States moved the court to issue a habeas 
corpus to bring the defendant before the 
court; but that learned judge held he had no 
power to issue the writ for that purpose. 

A year or two ago a case similar in princi- 
ple occurred in the circuit court of the United 
States for Ohio, and that court held it had no 
power to take the defendant from the state 
jurisdiction. In such cases in this state, an 
arrangement has been made with the state 
authority to order the accused to be delivered 
to the marshal, with a pledge that he should 
be returned to the state jurisdiction; and 
where a concurrent jurisdiction exists in the 
federal and state courts, the federal courts 
have uniformly held the suit in these courts 
to be abated where the same cause of action 
has been sued in the state court I cannot 
withhold the expression of my surprise at the 
earnest, if not indignant manner in which the 
counsel spoke of the conduct of the commis- 
sioner in issuing his warrant after the deci- 
sion of the probate court on the habeas cor- 
pus; and an intimation was thrown out that, 
if the peace of the country is to be preserved, 
more respect must be shown by the federal 
authority to the decisions of the state court. 
There is not the least foundation for this 
feeling and expression. It arises from an en- 
tire misconception of the case under consid- 
eration. The commissioner of the United 
States issued his warrant to arrest the sup- 
posed fugitive from labor on the application 
of the master. There is no evidence that he 
had any knowledge of the previous decision 
of the probate judge. No one, I suppose, will 
allege that he had legal evidence of the fact 
But suppose the record had been presented to 
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him, did he show any want of respect to the 
state court by issuing the warrant and in- 
quiring into the complaint? This by no 
means prejudiced the right of the fugitive, 
as the previous decision eould be set up in bar 
of the procedure, if such decision were final. 
But I have an authority on this point Some 
years ago a habeas corpus was issued by the 
circuit court of the United States for the 
Eastern district of New York, to bring before 
it an individual who had been arrested as a 
fugitive from justice under* our late treaty 
with England. The circuit court was held by 
Judge Betts, the district judge, who, on a 
full examination, remanded the prisoner to be 
given up under the treaty. Judge Nelson, out 
of court, issued another habeas corpus, and 
the prisoner being brought before him, he 
adjourned the case to the supreme court. 
When the matter was in discussion before the 
court, I urged that the second habeas corpus 
was irregular. The case was dismissed for 
want of jurisdiction, but a majority of the 
judges intimated the opinion that the first de- 
cision by the circuit court was no bar to the 
second writ. I differed with my brethren on 
the^ question; but as the court did not take 
jurisdiction, no decision was given in the case. 
The writ of habeas corpus being returned to 
Judge Nelson, he discharged the prisoner. 

Every one who examines the authority in 
this eountry and in England, will find that 
there have been diversity of judgments on 
the point whether the decision on a habeas 
corpus is final; and, after the case above 
cited, the sympathies of the counsel for the 
indignity done to the judge of probate may 
well be spared, as also all apprehensions of 
the public peace being disturbed for any want 
of respect by the federal authorities to the 
state courts. State rights are invoked by the 
counsel. If these rights are construed to 
mean a subversion of the federal authorities, 
they may be somewhat in danger. That the 
commissioner had jurisdiction in the case is 
clear. While duly engaged in the investiga- 
tion of the matter, the honorable judge of the 
common pleas, whose motives I by no means 
question, by a habeas corpus, took from the 
custody of the marshal the body of the fugi- 
tive, which left the commissioner without a 
case. It wrested from him, without any au- 
thority of law, the subject of his jurisdiction. 
This, so far as I know, is without precedent. 
Had any commissioner or federal judge inter- 
posed, and by the same means disregarded 
and disturbed the jurisdiction of a state court, 
I. should have felt not less concern than the 
eloquent counsel. 

A sense of duty compels me to say that the 
proceedings of the honorable judge were not 
only without the authority of law, but against 
law, and that the proceedings are void, and 
I am bound to treat them as a nullity. The 
marshal is discharged from custody. 
[For a similar case, see Case No. 11,934.] 



[20 Fed. Cas. page 973] 

Case No. 11,936. 

In xe ROBINSON. 

[1 Ben. 270; i 1 N. B. R. 8: Bankr. Reg. Supp. 
2; 6 Int. Rev. Rec. 29.] 

District Court, S. D. New York. July, 1867. 

Bankruptcy Practice — Advertising — Regis- 
ter's Discketion. 

1 Where the register, to whom a petition had 
been referred, designated as the newspapers in 
which the notice to creditors should he publish- 
ed, two papers in New York City and two m 
other states, and the bankrupt objected to the 
designation of the papers out of ! New York 
CitvT and the register certified that, in his 
opinion, such publication was necessary to pro- 
tect the creditors in their rights: Meld, .that the 
register has power in such a case to designate 
newspapers, in addition to those selected, un- 
der rule 5 of this court, from those designated 
in rule 21, but cannot substitute other news; 
papers for those which he is required by rule o 
to select. 

2. Although, in this" case, the majority in 
amount of the creditors resided in New York 
City, yet the majority in number resided else- 
where, and the exercise by the register of his 
power to make such designation was proper. 

[In the matter of Jesse H. Robinson, a 
voluntary bankrupt] 

BI/A.TCHFORD, District Judge. In this 
case the register has designated, in the war- 
rant, as the newspapers in which publication 
of notice to creditors shall be made, two 
newspapers in the city of New York, one in 
Toledo, Ohio, and one in "San Francisco, Cal- 
ifornia. The register claims to have made 
these designations in accordance with the 
provisions of section eleven of the bankrupt- 
cy act [of 1867 (14 Stat. 521)], of rule 5 of the 
♦'General Orders in Bankruptcy," and of 
rules 5 and 21 of this court in bankruptcy. 
He also reports that the designation of the 
newspapers in Toledo and San Francisco is 
rendered proper by the fact that a great ma- 
jority in number of the creditors of -the 
bankrupt reside in California, Ohio, Indiana, 
and other places out of the city of New York, 
where the bankrupt is stated in his petition 
to reside. The bankrupt objects to so much 
of the designation as specifies the newspa- 
pers out of the city of New York, and the 
warrant has been withheld by the register 
to await the decision of the court on the 
point, which has been certified to the court 
The objection taken is, that the power of the 
register in regard to the designation of the 
newspapers is only that which is given to 
him by rule 5 of the general orders in "bank- 
ruptcy; that such power as is there given is 
the power of "directing; unless otherwise or- 
dered by the court, the newspapers in which 
the notices shall be published by the messen- 
ger;"' that the register has been divested of 
that power by rules 5 and 21 of this court 
in bankruptcy, rule 5 providing that the war- 
rant "shall specify two, if there be two, and, 
if not, then one, of the newspapers named 

i [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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in rule 21, published in the county, &c, the 
selection of such newspapers to be made by 
the register, &c," and rule 21 declaring that 
"the following newspapers are designated 
as those in which all publications required by 
the aet, or the general orders in bankruptcy, 
or these rules, may be made," and specifying 
thereafter only newspapers published in this 
district It is claimed that, under rule 21, 
all publications must be made in the news- 
papers therein designated, and cannot be 
made in any others, either as additional or 
substituted. 

In case it be held, that the register has 
such power, the decision of the court is asked 
as to the cases or class of cases in which, and 
the grounds upon which, such power may be 
exercised. As bearing on that subject, it is 
stated, that in the present case it appears, 
by the schedules to the petition, that a ma- 
jority in value of the creditors reside in the 
city of New York. It is also urged that the 
publication of notices under the warrant. in 
other newspapers than those designated in 
rule 21, in lieu of or in addition to the same, 
would work peculiar hardship to the petition- 
er in the vast majority of voluntary appli- 
cations. 

The register certifies that ia his opinion, 
the publication in the foreign newspapers is 
necessary in this case in order to protect the 
creditors in their rights, the theory being 
that the newspaper publication is for the 
benefit of the creditors; that the Toledo and 
San Francisco papers would be more likely 
to inform the foreign residents than the 
New York papers would; that the selection 
of foreign newspapers ought to 'be left to 
the wise discretion of the register, as he has 
clear information in each case of the resi- 
dence of the creditors from the schedules; 
and that while the debtor might object to 
the expense of publication, yet he seeks re- 
lief from his creditors in an action of which 
they should be notified with reasonable cer- 
tainty. 

I think that the register has power, in a 
case like the present one, to designate for- 
eign newspapers in addition to those select- 
ed by him, under rule 5 of this court, from 
among the newspapers named in rule 21 of 
this court. He must in all cases observe 
rule 5, and select from the newspapers named 
in rule 21. He cannot substitute other news- 
papers, whether published in or out of this 
district for those which he is required by 
rule 5 to select But in a proper case he may, 
in the exercise of a wise discretion, add oth- 
er newspapers, not published in this district, 
to the newspapers which he selects under 
rule 5, although he cannot add newspapers 
published in this district Rule 5 requires 
publication to be made in certain newspa- 
pers within this district, but was not intend- 
ed to prevent publication being made in ad- 
dition, in proper cases, in other newspapers 
out of this district. So, also, rule 21 only 
specifies the newspapers from which a se- 
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lection is to be made when newspapers in 

this district are to be selected, and was not 
intended to affect the selection of newspa- 
pers out of this district, in addition to the 
others, in proper cases. Such selection of ad- 
ditional newspapers out of this district must 
be left to the registers, and is left to them 
by rule 5 of the general orders in bankrupt- 
cy. They must exercise a proper judicial dis- 
cretion on the subject. It is impossible to 
specify in advance the cases, or classes of 
cases, or the grounds for the exercise of the 
power. 

In the present case,, it appears that, al- 
though a majority in value of the creditors 
reside within the city of New York, yet a 
great majority in number of the creditors 
reside without the city of New York. By 
section thirteen of the act, the choice of an 
assignee is to be made by "the greater part 
in value and in number of the creditors who 
have proved their debts." It is, therefore, 
as important for twenty small creditors in 
Ohio and California to be notified of the first 
meeting of creditors as it is for one large 
creditor in New York, although the debt due 
to the latter exceeds the aggregate of the 
debts due to the former. Nothing is shown 
to throw a doubt on the propriety of the 
exercise by the register in this ease of the 
power he possesses, or on the wisdom of se- 
lecting the particular foreign newspapers 
which he has selected. 

The register suggests, in his certificate, 
that he thinks that in this case, and in many 
cases where there are few or no creditors 
resident in New York, publication in one New 
York paper would be sufficient. I think it 
will be better to adhere to rule 5 in all eases. 
A non-resident creditor who knows where his 
debtor resides is likely, in view of the act, 
to have the newspapers published in the 
place of residence of his debtor scrutinized, 
to see if any notice of the debtor's bankrupt- 
cy be published, and the extent of the pub- 
lication at the place of residence of the debt- 
or ought not to be abridged. 

[For subsequent proceedings in this litigation, 
see Case No. 11,937.] 



Case Wo. 11,937. 

In re ROBINSON. 

[2 Ben. 145; i 1 N. B. It. 285 (Quarto, 49); 1 
Am. Law T. Rep. Bankr. 25.] 

District Court, S. D. New York. Feb., 1868. 

Bankruptcy — Register's Costs. 

1. The register taxed the following fees for 
his own services in this case: 

1. Examining schedules, and certi- 

fying same correct $5 00 

2. Certified copy of adjudication of 

bankruptcy 45 



i [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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3. Application for first meeting of 

creditors 1 00 

4. Certified list of creditors for war- 

K _ rant o 95 

5. Supplemental warrant, $2; appli- 

cation for meeting, $1 3 00 

6. Certified copies schedules for as- 

signee 4 45 

7. One day's service, under special 

order of reference on petition 

for final discharge 5 00 

8. Order to show cause, and certify- 

. ing copy for clerk 1 00 

9. Application for second and third 

, rt meetings 2 00 

10. Deposition of assignee on his re- 

n o turn " * ' % • 65 

11. bervice under special order to 

show cause why bankrupt 
should not be discharged 5 00 

12. Second and third meetings of 

creditors 6 00 

13. Services on examination of bank- 

rupt and proceedings, and for 

making certificate of conform- 

„ t ity 5 00 

14. Discharge without opposition... 2 00 

—On objection by the bankrupt to each of the 
foregoing items, held: that the 1st, 3d, 4th, and 
2*? 1 !? ms must be disallowed. That the 6th, 
7th, 10th, 11th, 13th, and 14th items must be 
allowed. That the 2d item must be reduced to 
3o cents; the 5th to ?2.00, for the warrant; the 
9th to $1.00; and the 12th to §3.00. 

2. Form No. 4 is not a special order, under 
section forty-seven of the act [of 18G7 (14 Stat. 
540) J. 

3. A printed paper is to be taxed for, as if it 
were written. 

2 [In this case questions arose as to the 
costs, which, on application of the bankrupt 
[Jesse H. Robinson], were certified to the 
judge for his opinion. The following bill of 
fees was rendered by the register; 

No. 7 Beekman Street, New York. 
In said district, before Mr. James F. Dwight, 
register in bankruptcy. 

Register's Bill of Costs 
1867. 

July 21. Examining petition and sched- 
ules under special order of 
this date, and certifying 
same for adjudication, $5. 
Deposition proving duplicate 

originals, 65 cents $ 5 65 

2d. Certified copy adjudica- 
tion of bankruptcy, fol. 2. . 45 
3d. Certified copy protection 

in bankruptcy, 2 fols 45 

4th. Application for first meet- 
ing of creditors 1 00 

July 13. 5th. Certificates of questions 
to judge concerning publi- 
cation 1 00 

** 10. 6th. Issuing warrant return- 
able 2 00 

7th. Certified list of creditors, 

fols. 7 . ..■ 95 

Sept. 27. 8th. First meeting of credit- 
ors 300 

30. 9th. Order for supplemental 
warrant, §1; sup. warrant, 

™ -J 2 - application, $1 4 00 

Oct. 22. 10th. Certified copy mem's 
first meeting of creditors, 

fols. 2 . 45 

11th. Meeting in return of 
second, warrant 3 00 



2 [From 1 N. B. R. 285.] 
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.Nov. 2. 12th. Drawing and executing 
assignment to assignee, 
meeting of assignee on his 
acceptance of the trust, and 
delivering papers to him and 
taking his receipt 5 00 

13th. Certified copy schedules 
for assignee, fols. 42 and 

certificate 4 45 

*■ 30. %4th. One day's service under 
special order of reference 
made upon petition for final 
discharge 5 00 

15th. Order to show cause, 
made upon this order and 
certifying copy to clerk. . . 1 00 

16th. Application for second 
and third meeting of cred- 
itors 2 00 

Dec. 24. 17th. Deposition of assignee, 
2 fols., and oath and cer- 
tificate 65 

18th. Deposition of bankrupt, 
2 folios, and oath and cer- 
tificate 65 

19th. Service under special 
order to pass final examina- 
tion 5 00 

20th. Second and third meet- 
ings of creditors 6 00 

™ 26. 21st One day's examination 
and certificate of examina- 
tion of bankrupt of con- 
formity of bankrupt with 
the law 5 00 

22d. Certificate and report of 
final examination and of 
second and third meetings, 
4 folios 85 

23d. Certificate of conformity 65 

24th. Incidental expenses, of- 
fice, clerk, lights, station- 
ery, &c 10 00 

25th. Discharge without op- 
position 2 00 

The following certified copies of memo- 
randa transmitted to clerk, viz.: 
•July 2. 26th. Of adjudication, 1 copy- 

2 folios 45 

" 10. 27th. Of issuing warrant, 1 

copy 35 

Sept 13. 28th. Certificate of question 

to judge 35 

" 19. 29th. Return of certificate and 

judge's decision 35 

Sept 30. 30th. Order for supplemental 

warrant 35 

Oct 1. 31st Issuing two warrants. . 35 
" 22. 32d. Return of second war- 
rant and meeting of credit- 
ors 45 

" 30. 33d. Filing P. O. D. Hackell 

& Alderman 35 

Nov. 2. 34th. Executing deed to as- 
signee 35 

" 33. 35th. Filing P. O. D. Brooks 

Brothers 35 

" 15. 36th. Receipt of petition and 

order 35 

" 30. 37th. Of order to show cause 35 

Dec 26. 3ath. Of second and third 

meetings 35 

$75 05 

[Upon the taxation of this bill of fees, the 
following items were stricken out by the reg- 
ister, upon the bankrupt's objection, namely: 

Item 9th. Order for supplemental war- 
rant $ 1 00 

" 12th. Drawing and executing as- 
signment to assignee, &c. . 5 00 
** 24th. Incidental expenses, office, 

clerk, lights, &c 10 00 

§16 00 



[The remaining items objected to appear in 
the opinion of the court 

[The following items are unusual, and not 
performed in the course of an ordinary pro- 
ceeding in bankruptcy: 

Item 5th. Certificate of question to 

judge ? 1 00 

" 9th. Supplemental warrant 2 00 

" 11th. Meeting on return of sup- 
plemental warrant . 3 00 

" 16th. Application for second and 

third meetings 1 00 

" 20th. Second and third meetings 3 



00 



$10 00] s 



BLATCHFORD, District Judge. In this 
ease, the register has, on the request of the 
bankrupt, taxed the items of fees charged by 
the register against the bankrupt for services 
rendered by the register in the proceedings 
in this case. The bankrupt objected, before 
the register, to several items, including those 
hereafter set forth. - The register, after hear- 
ing the objections, allowed some items and 
disallowed others. Among those allowed by 
the register, notwithstanding the objections 
of the bankrupt, were the following, in re- 
spect of which the bankrupt has applied to 
the court to review the allowance of them by 
the register. The register and the counsel 
for the bankrupt have been heard by the 
court in regard to the items so allowed under 
objection, which are these: 

1. Examining schedules, and certifying 

same correct $5 00 

2. Certified copy of adjudication of 

bankruptcy 45 

3. Application for first meeting of cred- 

itors 1 00 

4. Certified list x>f creditors for warrant 95 

5. Supplemental warrant, $2; applica- 

tion for meeting, $1 3 00 

6. Certified copies of schedules for as- 

signee •. ... 4 45 

7. One day's service, under special order 

of reference on petition for final 
discharge 5 00 

8. Order to show cause, and certifying 

copy for clerk 1 00 

9. Application for second and third 

meetings 2 00 

10. Deposition of assignee on his return 65 

11. Service under special order to show 

cause why bankrupt should not he 
discharged 5 00 

12. Second and third meetings of credit- 

ors 6 00 

13. Services on examination of bankrupt 

and proceedings, and for making 
certificate of conformity 5 00 

14. Discharge without opposition 2 00 

I proceed to dispose of these items in their 
order. 

Item 1. This is a charge for examining the 
bankrupt's petitions and schedules, and cer- 
tifying the same to be correct, under general 
order No. 7, and rule 4 of this court. Gen- 
eral order No. 7 requires the register to ren- 
der the service, and rule 4 of this court pre- 
scribes formalities to be observed in render- 
ing it. The theory of the charge of §5 for 

a [From 1 N. B. R. 285,1 
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the service is, that it is allowed by that clause 
of section forty-seven of the act which allows 
"for every day's service, while actually em- 
ployed under a special order of the court, a 
sum not exceeding five dollars, to he allowed 
by the court" The item is $5 for one day's 
service, examining the petition and schedules, 
and certifying the same to be correct. The 
register contends that the order of reference 
form No. 4, is a "special order of the court" 
within the meaning of the clause cited from 
section forty-seven. The only order under 
which the register acts, in performing the 
service in question, is form No. 4. The point 
involved has been fully and ably examined 
by Judge Ballard of the Kentucky district 
in Re Dean [Case No. 3,699], and I entirely 
eoncur with him in his decision. He holds 
that form No. 4 is not a special order, but is 
an order required, by general order No. 4, to 
be entered as of course in every case, and 
that it requires the register to do nothing 
which he is not required to do by the act 
and the general orders. The conclusive view 
is, that if form No. 4 is a special order under 
section forty-seven, and if the register is, 
therefore entitled to $5 for a day's service 
under it for examining the petition and sched- 
ules, and certifying the same to be correct, 
there is nothing to prevent the register from 
claiming $5 for every day's service for taking 
any proceedings required by the act in the 
case; because, by form No. 4, he is author- 
ized to make adjudication and take such other 
proceedings in the case as are required by the 
act. And not only that, but, in addition to 
such per diem, he can also claim the specific 
fees allowed to him by section forty-seven, 
and by general order No. 30, even though the 
whole of a given day's service may be only 
some one of the specific items for which a 
specific fee is allowed. Another view is, that 
a service which the register is required to 
render by general order No. 7, and by rule 
4 of this court, cannot, with any propriety, 
be said to be a service in which he is em- 
ployed under a special order of the court. 
This item is disallowed. 

Item 2. The charge for a certified copy of 
the adjudication of bankruptcy, furnished to 
the bankrupt, is warranted by general order 
No. 30. The paper is a paper in the proceed- 
ings. But, as it does not appear that the cer- 
tificate contains more than one folio, the 
charge for the certificate must be reduced 
from 25 to 15 cents. The paper itself con- 
tained two folios, and is properly charged at 
20 cents, being 10 cents for each folio. But 
general order No. 30 inadvertently allows 25 
cents for certifying a copy of a paper, wheth- 
er the certificate consists of more than one 
folio or not When the certificate consists of 
more than one folio, the charge of 25 cents 
for the certificate is proper, but when the cer- 
tificate consists of one folio or less, the charge 
for the certificate can be only 15 cents. By 
section ten of the aet the fees to be estab- 
lished by the justices of the supreme court 



cannot exceed the rate of fees then allowed 
by law for similar services in other proceed- 
ings. The fee for a certificate, allowed by 
the fee bill in the act of February 26, 1853. 
[10 Stat 161], is 15 cents per folio, and a lar- 
ger fee is unauthorized. The charge in this 
item must be reduced to 35 cents, and is al- 
lowed at that amount The bankrupt claims, 
that the register, inasmuch as he uses form 
No. 5, in the shape of a printed blank, in 
making the copy of the adjudication, and 
only fills into it the necessary written matter, 
can charge only for such written matter by 
the folio, and cannot charge by the folio for 
the printed matter found in form No. 5, which 
is contained in the copy. This ground is not 
tenable. The charge for the copy is allowed 
by general order No. 30, at 10 cents for each 
folio of 100 words, whether the words are 
written or printed. The register may write 
them all if he chooses, and if, instead of do- 
ing so, he uses a printed form for a portion, 
that fact does not prevent him from charging 
for the whole by the folio, the general order 
not having made any discrimination between 
a written copy and a printed copy. 

Item 3. The charge of §1, for the applica- 
tion for the first meeting of creditors, is 
claimed to be allowable under that clause of 
section forty-seven which allows "for every 
application for any meeting in any matter 
under this act one dollar." I am of opinion 
that this clause refers only to a meeting 
which is applied for in a substantial sense, 
such as a meeting of creditors applied for un- 
der section twenty-seven or section twenty- 
eight of the act. The first meeting of cred- 
itors is not applied for in any such sense. * 
Section eleven directs that the warrant shall 
authorize the marshal to give notice of the 
first meeting of creditors. The warrant, form 
No. 6, requires the marshal to give such no- 
tice. No application for such meeting is con- 
templated or provided for by the act or the 
general orders, nor is any form for it pre- 
scribed, nor is it ever in fact made. It is 
purely a constructive service. Besides, it Is 
covered by the fee of §2 given for issuing the 
warrant which includes all services of the 
register, prior to and in issuing the warrant, 
which are not otherwise specially provided 
for. This item is disallowed. 

Item 4. The charge of 95 cents for "certified 
list of creditors for warrant," is for the list 
inserted in the warrant when it is issued by 
the register. This charge is covered by the 
$2 allowed for issuing the warrant It is dis- 
allowed. 

Item 5. For reasons which were satisfactory 
to himself, the register issued a supplemental 
warrant to the marshal in this ease. Wheth- 
er it was a proper case for a supplemental 
warrant is not a question before me now. 
The bankrupt is concluded as to that point by 
not raising it at the proper stage of the case. 
Section forty-seven gives a fee of §2 "for is- 
suing every warrant" This supplemental 
warrant was a warrant, and was issued. The 
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fee of $2 for it is allowed. The fee of $1 for 
the application for the meeting of creditors 
called by the supplemental warrant, is disal- 
lowed, for the reasons given in disallowing 
item 3. 

Item 6. The item .for certified copies' of 
schedules for assignee is allowed. Section 
four of the act requires the register to furnish 
the assignee with a certified copy of the sched- 
ules of creditors and assets filed in each case. 
These schedules are papers within the mean- 
ing of general order No. 30, and may be char- 
ged for at 10 cents for each folio for the cop- 
ies, 15 cents for each certificate, if one folio 
or less, and 25 cents for each certificate if 
more than one folio. The amount must be 
fixed accordingly. 

Item 7. The charge of $5 for one day's serv- 
ice, under special order of reference upon pe- 
tition for final discharge, is allowed. -The or- 
der made on a petition for a discharge, so 
far as it refers it to the register "to make 
an order to show cause thereon, and to sit 
in chambers on the return of said order," and 
to certify to the court whether the bankrupt 
has in all things conformed to his duty under 
the act, and. has conformed to all the require- 
ments of the act, is a special order. It re- 
quires the register to render services not spe- 
cifically enjoined on him by the act or by the 
general orders. The §5 in this item is for the * 
one day's service examining the papers and 
making the order to show cause. 

Item 8. The charge of §1, for order to show 
cause and certifying copy for clerk, is dis- 
allowed. This service is covered by the $5 
allowed in item 7. When the special order 
of reference on the petition for discharge, au- 
thorizing the register to make an order to 
show cause thereon, comes to the register, 
the first one day's service which he renders 
and charges for under- item 7, is the making 
of the order to show cause. The charge of 
$1 is sought to be upheld under that clause of 
general order No. 30, which allows to the reg- 
ister "for every order made where notice is 
required to be given, and for certifying copy 
of the same to the clerk, one dollar." But 
this clause refers only to such an order as is 
named in general order No. 8— an order "in 
any proceeding in which notice is required to 
be given to either party before the order can 
be made." The order to show cause, made 
by the register on a petition for a discharge, 
is not such an order. 

Item 9. This is a charge of §2 for applica- 
tion for second and third meetings of credit- 
ors. It is reckoned as two applications, one 
for each meeting, with a charge of $1 for each 
application, under that clause of section forty- 
seven which allows §1 for every application 
for any meeting in any matter under the act. 
I think that these meetings may fairly be re- 
garded as having been applied for to the reg- 
ister under general order No. 25, but, as there 
was and need be but one application for the 
two meetings, the charge must be reduced to 
§1 in the whole. 

20FED.CAS 62 
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■The new rule made by this court, January 
23, 1868, provides that hereafter, in cases of 
orders to show cause, made according to form 
No. 51, on petitions of bankrupts for dischar- 
ges from their debts, no meeting of credit- 
ors, except the first, shall be ordered or had, 
unless some assets have come to the hands 
of the assignee, but where, in any such case, 
any assets have come to the hands of the as- 
signee, then the order to show cause shall con- 
tain a provision, under general order No. 23. 
for the holding of the second and third meet- 
ings of creditors, and for notices thereof. 
This rule was made upon the ground that gen- 
eral order No. 25 does not, when read in con- 
nection with sections twenty-seven and twen- 
ty-eight of the act, require the second and 
third meetings of creditors to be held in cases 
where there are no assets, there being no ne- 
cessity for either of such meetings, unless 
there are assets to be divided, and neither of 
such meetings being a necessary preliminary 
requisite to the discharge of the bankrupt 

Item 10. This is the assignee's return, form 
No. 35. The objection taken to this item is 
the same that is taken to item 2, in respect to 
the written matter inserted in a printed form. 
The objection is overruled. The return is a 
deposition, and the register has a right, under 
section forty-seven, to charge, for taking it, 
the fees allowed by law for taking a deposi- 
tion. Whether the charge of 65 cents is the 
proper amount, on this basis, I have not the 
means of deciding. 

Item 11. This charge of $5 is for one day's 
service sitting in chambers on .the return of 
the order to show cause. As such, it is al- 
lowed. It is a service rendered under the spe- 
cial order of reference made on the petition 
for a discharge, and is allowable for the rea- 
sons set forth in respect to item 7. It is not 
allowed on any idea that the order to show 
cause in form No. 51 is a special order. 

Item 12. This charge of $6, for the second 
and third meetings of creditors, must be re- 
duced to S3. Section forty-seven allows $& 
for each day in which a meeting is held, and 
these meetings were held on one and the same- 
day. The allowance is not for each meeting,, 
but for each day in which any meeting or 
meetings is or are held. 

Item 13. This is a charge of §5 for one day's 
service examining the bankrupt and the pro- 
ceedings, and making a certificate of conform- 
ity. It is allowed for the same reasons for 
which item 7 and item 11 are allowed. It is 
a service under the special order of reference 
made on the petition for discharge, which re- 
quires the register to certify to the court 
whether the bankrupt has in all things eon- 
formed to his duty under the act, and has" in 
all things conformed to the requirements of 
the act. 

In ordinary cases, three days' services, and 
only three, are chargeable under this special 
order of reference— one day for the examina- 
tion of papers and making the order to show 
cause, one day for sitting in chambers on the 



ROBINSON (Case No. 11,939) 



[20 Fed. Cas. page 97S] 



return of the order, and one day for finally 
examining all the papers, and making a cer- 
tificate of conformity. So far as that order 
of reference authorizes or requires the regis- 
ter to pass the last examination of the bank- 
rupt in case there is no opposition, it is not a 
special order, because he is authorized and 
required to render that service by section four 
of the act and form No. 4, which is a general 
order. 

Item 14. This charge of $2 for a discharge 
-without opposition, is allowed. It is express- 
ly given to the register by section forty-seven. 

The result is, that the items objected to, 
amounting to S41.50, are allowed at §26.45. 



Case Wo. 11,938. 

In re ROBINSON. 

[8 Ben. 406; i 14 N. B. R. 130.] 

District Court, S. D. New York. March, 1876. 

Bankruptcy — Contesting Claim op. Debtor — 
Burden of Proof. 
A proof of debt having been filed by a cred- 
itor of a bankrupt, which the register had certi- 
fied as satisfactory, and the register having is- 
sued an order, on the petition of the» assignee, 
for the re-examination of the claim, the cred- 
itor appeared on the return day of the order, 
and offered himself for examination by the as- 
signee, but declined himself to produce any fur- 
ther proofs. Held, that the creditor had con- 
formed to the statute and rules, and that it 
was the duty of the assignee, if he wished to 
contest the proof of debt, to introduce opposing 
evidence. 

[In the matter of TVilliam L. Robinson, a 
bankrupt] 

By the Register: arj, James F. Dwight, 
one of the registers in said court in bank- 
ruptcy, do hereby certify that, in the course 
of the proceedings in said cause before me, 
the following question arose pertinent to the 
said proceedings, and was stated and agreed 
to by counsel for the opposing parties, to 
wit: Luke A. Lockwood, who appeared for 
the assignee in bankruptcy, and Rensselaer 
Ten Broeck, who appeared for Matthias B. 
Valentine, one of the creditors of said bank- 
rupt. 

[Matthias B. Valentine, on the 5th day of 
March, 1875, filed with the register proof of 
claim against said estate, of which a copy is 
hereto annexed, marked "A." That upon the 
petition of the assignee, the register issued 
an order for the re-examination of said claim, 
of which order a copy is annexed, marked 
"B." Upon the return day named in said 
order, the assignee appeared by his attorney, 
and the creditor appeared with his attorney. 
That the creditor, being called upon by the 
attorney for the assignee to produce his 
proofs in support of said claim, states that 
the creditor was present and ready to be 
examined in behalf of the assignee, if he de- 



sired, and declined to produce any further 
proofs, maintaining that the claim was estab- 
lished prima facie by the proof of debt on 
file, and that the burden of proof to show its 
invalidity was upon the assignee. And there- 
upon the attorney for the assignee moved to 
expunge the said claim, upon the following 
grounds: First. That the burden of proof to 
support the claim rests upon the claimant. 
Second. That the proof of debt is in the na- 
ture of a complaint, and that the allegations 
therein are put in issue by the assignee, by 
his petition to re-examine the claim, which 
is in the nature of an answer; and that the 
plaintiff is bound to produce proof of his al- 
legations before the assignee is called upon 
to go into proofs on his behalf in opposition. 
Motion denied, on the ground that the claim- 
ant has made sufficient prima facie proof of 
the claim in the proof of debt filed, and the 
register directs the assignee to go on with 
the petition, and to introduce such proof as 
he may have. And the assignee, stating that 
he has no proof to introduce at present, de- 
sires that the question "as to whether the 
register erred in holding that the proof of 
debt established a prima facie claim of the 
creditor, and placed the burden of proof on 
the assignee, on the petition for re-examina- 
tion, and in refusing the motion," may be 
certified to the court, which request is grant- 
ed, and the attorney for the assignee direct- 
ed to prepare the certificate. 

[As directed by the rules and practice of 
this court, I state as my opinion in the ques- 
tion raised, that the claimant, having made 
and filed a proof of debt, which is certified 
by the register as "satisfactory," and hay- 
ing, on the petition made by the assignee for 
a re-examination of the claim, offered himself 
for examination by the assignee, if he so 
pleased, has conformed to all the require- 
ments of th£ statute and rules; and it is the 
duty of the assignee, if' he wishes to con- 
test said proof, to introduce such opposing 
evidence as he may have.] 2 

BLATCHFORD, District Judge. I concur 
in the views of the register. 



1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 

2 [From 14 N. B. R. 130.] 



Case No. 11,939. 

In re ROBINSON. 

[6 Blatchf. 253; 1 36 How. Prac. 176; 2 Am. 

Law T. Rep. Bankr. 18: 2 N. B. 

R. 341 (Quarto, 108).] 

Circuit Court, S. D.:New York. Nov. 30, 1868. 

Bankruptcy — Debt Created by Fraud — Dis- 
charge — Records— Practice. 

1. A judgment which, by section 33 of the 
bankruptcy act of March 2d, 1867 (14 Stat. 
533), will not be discharged by a discharge, be- 
cause it is a debt created by the fraud of the 
bankrupt, is not, when proved in bankruptcy, 
subject to the provisions of the first clause of 

2 [From 14 N. B. R. 130.] 
1 [Reported bv Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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section 21 of that act, in regard to judgments 
on debts proved being deemed to be discharged. 
[Cited in Re Migel, Case No. 9,538; Re 
• Clews, Id. 2,891; Re Pitts, Id. 11,190; 
Lamp-Chimney Co. v. Ansonia Brass & 
Copper Co., 91 IT. S. 663.] 
[Cited in Ansonia Brass & Copper Co. v. New 
Lamp-Chimney Co., 53 N. Y. 124; Bennett 
v. Goldthwait, 109 Mass. 495; Brandon 
Manuf'g Co. v. Frazer, 47 Vt. 93: Donald 
v. Kell, 111 Ind. 3, 11 N. E. 782; Hamil- 
ton v. Reynolds, 88 Ind. 195; Palmer, v. 
Preston, 45 Vt. 158; Stokes v. Mason, 10 
R. I. 262, 264; Wade v. Clark, 52 Iowa, 
159 2 N. W. 1040; Young v. Grau, 14 r! 
JL. o^a.J 

2. A record of a state court, which sets forth 
proceedings warranted by the law of that state, 
is entitled to verity, although not formal in 
some particulars. 

[Cited in Re Jacobs, Case No. 7,160.] 
[Cited in Palmer v. Preston, 45 Vt 158. 

Cited in brief in Chafee v. Blatchford, 6 

D. C. 464.] 

3. This court refused to review an incidental 
question of practice in a bankruptcy proceed- 
ing m the district ;ourt 

[Cited in Michaels v. Post, 21 Wall. (88 U. 
S.) 428.] 

This was a petition for a review of an or- 
der made by the district court refusing to 
discharge the bankrupt [Ward E. Robinson] 
from arrest, and also refusing to direct satis- 
faction to be entered, of a judgment obtain- 
ed in the court of common pleas of the city 
and county of New York, against him, by 
Ann Walter, for $154.60, May 25th, 1868. 
The petition in bankruptcy was filed on the 
30th of May, 186S. 

Thomas A. Jenckes and Francis C. Nye, 
for the bankrupt. 
Samuel Boardman, for Ann Walter. 

NELSON, Circuit Justice. This application 
for the discharge from the arrest, and for 
satisfaction of the judgment, is founded up- 
on the 21st section of the bankruptcy act, 
which provides, "that no creditor, proving 
his debt or claim, shall be allowed to main- 
tain any suit at law, or in equity, therefor, 
against the bankrupt, but shall be Seemed to 
have waived all right of action and suit 
against the bankrupt; and all proceedings 
already commenced, or unsatisfied judgments 
already obtained thereon, shall be deemed 
to be discharged and surrendered thereby." 
Ann Walter has proved her debt or judg- 
ment in the present bankruptcy proceedings; 
and, upon the words of this section, there 
would seem to be an end of the case. The 
same section further provides, that "no cred- 
itor whose debt is provable under this act 
shall be allowed to prosecute to final judg- 
ment any suit at law, or in equity, therefor, 
against the bankrupt, until the question of 
the debtor's discharge shall have been deter- 
mined; -and any such suit or proceedings 
shall, upon the application of the bankrupt, 
be stayed, to await the determination of the 
court In bankruptcy on the question of the 
discharge." It -will thus be seen, that a 
manifest distinction is made between a cred- 
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Itor -who has proved his debt and one who 
holds a provable debt. The reason for the 
distinction is not as manifest. The judgment 
of Ann Water is claimed to be founded upon 
a debt created by the fraud of the bankrupt. 
If this be so, then, according to the 33d sec- 
tion of that act, the discharge, if obtained by 
the bankrupt, will not affect it. Such a debt 
is expressly excepted from the operation of 
the discharge. The same section provides 
that, notwithstanding this, the creditor may 
come in, prove his debt, and take his divi- 
dend. Now, Ann Walter, having proved her 
judgment, as thus authorized, would find that 
judgment, taking the 21st section literally, 
"discharged and surrendered," notwithstand- 
ing the 33d section provides expressly that, if 
the debt was created by fraud, the discharge 
under the act shall not affect it I think that 
no such intent or meaning can be reasonably 
imputed to the law-makers, and that, there- 
fore, the 33d section must be regarded as, at 
least, taking a debt of this character out .of 
the operation of the first clause of the 21st 
section. Hence, the judgment in . question is 
not "discharged or surrendered," nor is the 
bankrupt entitled to be released from the 
arrest, or his bail from liability on the bail 
bond, if the debt was one created by fraud. 

The district court held, that the proceed- 
ings and judgment In the court of common 
pleas, the record of which was produced be- 
fore that court, imported on their face, ac- 
cording to the practice and course of pro- 
ceeding in that court under the New York 
law, that the suit was one to recover a debt 
created by the fraud of the debtor, and de- 
cided that it would not go behind that rec- 
ord, to call in question its verity. I concur 
in this view. It was argued, on behalf of the 
bankrupt, that it should appear from the rec- 
ord itself, that is, from the declaration in the 
case, that the suit in the court of common 
pleas proceeded in that court on the ground 
of fraud. But, -the question is one of prac- 
tice, rather than of principle. The mode of 
proceeding in the court of common pleas, in a 
ease where the debt is claimed to have been 
created by the fraud and deceit of the debtor, 
may be peculiar, and may differ from the " 
practice in the courts of other states; but, it 
is understood to be warranted by the New 
York law, and, if so, the record is entitled to 
as much verity, as if the proceeding were 
more formal and specific. 

The last clause of the 26th. section of the 
act was referred to on the argument, but I 
do not see that it has any application to the 
case. 

The other question raised and urged, name- 
ly, as to the force and effect of the order to 
show cause before the register why the dis- 
charge should not be granted, is so much a 
question of practice, that I am not inclined 
to interfere with the judgment of the court 
below in the matter. The complaint is, 
that the register postponed the day for the 
creditors to come in and show cause. Any 
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abuse by the register in this matter will be 
corrected by the court below, which has pow- 
er to supervise this proceeding. [Petition 
denied with costs.] 2 



Case No. 11,940. 

In r<? ROBINSON. 

[43 How. Prac. 25.] 

District Court, S, D. New York. Jan. 9, 1872. 

Bankruptcy — Authority op Register — Taking 
op Testimony. 
[It seems that a general order referring^ a 
case to the register is sufficient to authorize him 
to take testimony in respect to the compensa- 
tion of the petitioning creditor, without the 
granting of an additional special order of ref- 
erence for that purpose.] 1 

[In the matter of Julius A. Robinson, a 
bankrupt. On certificate of the register.] 

By I. T. WILLIAMS, Register: 

I, the undersigned register in charge of the 
above entitled matter, do hereby certify, that 
the petition of Charles H. Woodbury, hereto 
annexed, was duly filed on the 22nd day of 
December, at my chambers, in support of the 
prayer of the petition. That on the said 22nd 
day of Pecember, the said petitioner and the 
said assignee, by Mr. C. W. Bangs, his at- 
torney, appeared before me pursuant to said 
notice, and thereupon the said Bangs ob- 
jected to the proceedings before the register, 
on the ground, that no special order of 
reference to the register had been made upon 
said petition. That I overruled said objec- 
tion, holding that as the case had been re- 
ferred to the register generally, it was not 
necessary to obtain a further order referring 
it to him to take testimony, &c. But that I 
would proceed to take such testimony as 
should be offered on both sides, and then if 
desired by either party, would certify the 
whole matter to the judge for decision. To 
which ruling the said Bangs excepted, and 
desired the point to be certified to the court 
for decision. That thereupon the matter was, 
by agreement of the parties, adjourned to 
the 26th day of December, when the said pe- 
titioner and the assignee in person appeared 
before me, and proceeded to take the testi- 
mony which is hereto annexed. That at the 
close of the testimony, the assignee stated, 
that as he thought the charge of $300 reason- 
able, he did not wish to call witnesses or op- 
pose the application, but still desired the ques- 
tion of practice to be certified to the court. And 
I further certify, that I think, as well from 
the said testimony as from my knowledge 
and recollection of the services rendered, 
that the sum of §300 would not be above 
the ordinary rate of charges in this city for 
similar services, and I therefore recommend- 
ed the entry of an order that the assignee be 
directed to pay over to said petitioner, in 
satisfaction for said services, the sum of 
§300 from the funds of said estate in or to 

2 [From 36 How. Prac. 176.] 



come into his hands, besides the sum of 
§196 4B /ioo» which appears to have been dis- 
bursed by the said petitioner in said pro- 
ceedings, amounting in all to the sum of 
§496 45/100- 

And touching the question of practice rais- 
ed by the said attorney for the assignee, I 
further certify that I have adopted this 
practice in several cases before me with the 
approbation of this court, and that a similar 
practice prevails, as I am informed, with 
registers generally. It would seem unneces- 
sary to put a party to the expense of going 
into court to get an order that a register 
take testimony to sustain his petition, when 
the duty of taking such testimony is one 
within the general scope of the duties im- 
posed upon the register in charge by tho 
act and general orders. Tlie order referring 
the case to the register, requires him "to 
take such proceedings therein as are requir- 
ed by the act" The act requires him "to sit 
at chambers,"— implying that he is charged, 
in the case assigned to him, with the or- 
dinary chamber duties of the court. This 
is the construction given to the act by the 
report of the committee on "revision of the 
laws" adopted by congress, February 23, 
1871. In that report, congress clearly con- 
strue the act as conferring upon the register 
the power to do every act in a case assigned 
to him which the court could do, except 
passing upon an "issue framed" for the opin- 
ion of the court, committing for contempt, 
and allowing or suspending an order of dis- 
charge. That such judicial power should be 
withheld from the register, is obviously nec- 
essary, Jn the interest of uniformity of de- 
cision which is, no doubt, sufliciently en- 
dangered by the inevitable division of the 
country into forty-eight judicial districts, in 
each of which there is a judge of a co-ordi- 
nate power and jurisdiction. If the regis- 
ter may not take such testimony without 
the special order of the judge, it wpuld be 
difficult to -say what acts he might do with- 
out such order. The convenience of this 
practice has suggested and commended it 
to me. Under it, the attention of the judge, 
is but once called to the matter, when he has 
before him the petition, the testimony which 
both parties desire to submit, with the opin- 
ion of the register upon the same, and, if 
counsel desire to be heard, the case can be 
set down for hearing upon the papers before 
the court. The convenience and economy of 
this practice is therefore so obvious, that I 
hope the court will permit it to be contin- 
ued, notwithstanding the objection made to 
it by the attorney for the assignee. Respect- 
fully submitted. 

BY THE COURT. Upon the foregoing cer- 
tificate, -the judge made the following order: 
Upon reading and filing the petition of 
Charles H. Woodbury, the testimony taken 
thereunder, and the cei*tificate of the regis- 
ter herein, and upon hearing Mr. Woodbury 
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in Ms own behalf, and Mr. C. W. Bangs for 
the assignee: Ordered, that John Sedg- 
wick, the assignee of the bankrupt above 
named, pay to Charles H. Woodbury, above 
named, forthwith, from the funds of the es- 
tate of the bankrupt above named, now 
in his hands, the sum of three hundred 
dollars for his services rendered the said 
estate, and the sum of one hundred and 
ninety-six *5/ioo dollars paid out by him 
therefor, and the sum of thirty 2o/ 100 dol- 
lars paid out by him for register's and clerk's 
fees on their petition; in all, the sum of five 
hundred and twenty-six ™/ioo dollars. 



Case No. 11,941. 

In re ROBINSON. 

[2 Lowell, 326.] i 

District Court, D. Massachusetts. April, 1874. 

■BASKitupTCr— Time to Prove Debt— Meeting 

of Greditoks. 
A fourth general meeting of a bankrupt's 
creditors having been called after the lapse of 
about five years from the date of the third, and 
of the bankrupt's discharge, for the purpose of 
declaring a dividend from assets unexpectedly 
realized,— held, that a creditor, having a just 
debt, might prove it at that meeting, and re- 
ceive dividends, as provided by section 28 [of 
the act of 1867 (14 Stat 530)], not disturbing 
the former dividends. 

Three meetings were duly held in this case, 
a dividend was paid, and the bankrupt [J. S. 
Robinson] received his discharge. About five 
years afterwards funds came to the hands of 
the assignee from assets which had been con- 
sidered worthless, and a fourth meeting was 
called, at which a second dividend was de- 
clared. A creditor holding a debt admitted 
to be just, and to be provable, unless he was 
too late in applying, 'offered to prove at this 
meeting. The register, at the request of the 
assignee, certified to the court the questions: 
1. Whether the creditor could prove at this 
meeting. 2. If so, whether the dividend, or 
sum of money in the nature of a dividend, 
which he should receive, should be the same 
as if he had proved before the first dividend 
had been declared. No argument was made. 

LOWELL, District Judge. I know of no 
provision of the statute which requires a cred- 
itor to prove his debt at any particular time. 
The proceedings are for the benefit of all the 
real and honest creditors; and, if one of 
them delays to prove, he merely takes the 
chance that an incompetent assignee may be 
chosen, or that other things which he might 
have prevented will be done, or that the 
estate may be fully divided before, he proves; 
but when he does come in, he takes his share 
of the remaining assets with the others. 
This was expressly declared by section 13 of 
the original insolvent law of Massachusetts. 

i [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.} 



Minot t. Thacher, 7 Mete [Mass.] 348. In 
revising and changing the law from time to 
time, this explicit declaration was dropped, 
and section 102, c. 118, Gen. St simply says: 
"No creditor whose debt is proved at the time 
of the second or any subsequent dividend 
shall disturb any prior dividend;" but this 
undoubtedly implies that a creditor may 
prove at any such time, provided he do not 
interfere with former dividends. The bank- 
rupt act (section 28 [14 Stat. 530], Rev. St, 
§ 5097) -would seem to have been taken from 
this section of our General Statutes. After 
providing for a third meeting, at which a 
second dividend shall be declared, which is 
to be final, if possible, it goes on to provide 
for further dividends in case funds after- 
wards come to the hands of the assignee. 
This follows closely sections 98-101 of the in- 
solvent law (Gen. St c. 118). Then follows ini 
the same order the provision that no divi- 
dend, already declared shall be disturbed by 
reason of debts being subsequently proved, 
which is not a literal copy of section 102, but 
seems to have the same meaning, that debts 
may be proved at any time, but they shall 
not compete with earlier proofs by disturbing 
dividends already declared. This has always 
been the practice here, under both the state 
and the national systems, and I know of no 
law, decision, or practice opposed to it On 
the contrary, the law of bankruptcy has al- 
ways been that debts may be proved at any 
time. The longest time that I know of was 
fifty-six years after the beginning of the pro- 
ceedings; but there are several eases of 
proof after more than thirty years. Ex parte 
Johnson, 3 DeGex, M. & G. 218; Ex parte 
Peake, 2 Ch. App. 453. The only provision 
of the statute which has any tendency in the 
opposite direction is section 27 (Rev. St. U. 
S. § 5092), which requires the retention of 
sufficient funds when the first dividend is de- 
clared to meet any debts, which for any suflS- 
cient reason have not been proved. This pro- 
tects the assignee in disregarding debts 
which have been delayed for no good reason, 
but does not mean that all debts offered after 
that time shall be rejected, unless good rea- 
son is shown for the delay. The creditor 
takes the risk, as I have said, that any divi- 
dend or dividends made in his absence will 
be final; but he is not barred by any law 
from coming in at the latest time at which it 
will benefit him to come in, if his debt be, as 
in this case, one above all suspicion or doubt, 
though the lapse of a very long time might 
reasonably give rise to doubt and call for 
explanation. Morris' Case [Case No. 9,825]. 
The second question is answered by the 
statute (section 28 [14 Stat. 530]; Rev. St 
U. S. § 5097), which declares that such a 
creditor shall not interfere with former divi-' 
derids, but shall be entitled to a dividend 
equal to that already received by the others, 
before any thing more is paid to them. I 
understand from the certificate that the as- 
signee has funds enough to comply with the 



ROBINSON (Case No. 11,943) 

law, without disturbing former dividends. 
Both questions are answered in the affirma- 
tive. 



Case Wo. 11,942. 

In re ROBINSON et al. 

[2 N. B. R. 516 (Quarto, 162); 2 Am. Law T. 
Rep. Bankr. 87.] i 

District Court, S. D. New York. March 11, 
1869. 
Bankruptcy— Examination of Bankrupt. 
Where creditor made default on day appoint- 
ed for continuing the examination of the bank- 
rupt, but appeared on a subsequent day ap- 
pointed, whereupon the bankrupt failed to ap- 
pear, but both appeared on an appointed day 
thereafter, and the bankrupt objected to any 
further examination, held, that there was no suf- 
ficient reason for the court to interfere with 
such examination. 

By the Register: 

I, Edgar Ketchum, one of the registers of 
said court in "bankruptcy, do hereby certify 
that in the course of the proceedings in said 
cause before me, the following question arose 
pertinent to the said proceedings, and was 
stated and agreed to by the counsel for the 
opposing parties, to wit: Mr. Logan, who ap- 
peared for the bankrupt, and Mr. J. S. L. 
Cummins, who appeared for William A. Coit, 
a creditor of the said bankrupt The petition 
was filed February 29, 1868, and the appear- 
ance of the creditor in opposition to discharge 
was entered the 7th of September, when the 
order to show cause against the same was re- 
turnable. Order was then, taken for the ex- 
amination of the bankrupts, and on eighteen 
different days Mr. [Enoch] Chamberlain was 
examined, and on five different days Mr. [Ed- 
ward] Robinson was examined. For the ex- 
amination of the latter, Friday and Saturday 
of each week were to be taken, beginning in 
the morning. On Friday, the 26th February, 
Mr. Robinson and his counsel attended, and 
also the creditor, but not his counsel, who, as 
he afterwards declared, had forgotten the en- 
gagement. After waiting two hours, Mr. 
Robinson and his counsel moved that the cred- 
itor's default be, and it then was, entered. 
On the 27th, the creditor and his counsel ap- 
peared, but not the bankrupt, and order was 
taken for the attendance of the bankrupt 
Robinson for examination on the 2d of March, 
instant, when the parties appeared with their 
counsel, and the said bankrupt objected upon 
affidavit then read to further examination by 
the said creditor. The 5th of March was then 
fixed to receive opposing affidavits on the part 
of the creditor, which were filed accordingly; 
and the register, holding that he had no power 
to hinder the further examination, 'the bank- 
rupt claimed the right to appeal, by means ol 
this certificate, to the court against the pro- 
cedure of the said creditor. And the said affi- 
davits, with copies of former affidavits, made 
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and filed herein, are transmitted to the court 
herewith, at the request of the parties, who 
desire to be heard orally before the court. 

BLATCHFORD, District Judge. On the 
affidavits submitted, I see no reason for in- 
terfering with the examination. 

[For subsequent proceedings in this litigation, 
see Case No. 11,943.] 



i [Reprinted from 2 N. B. R. 516 (Quarto, 
162), by permission. 2 Am. Law T. Rep. 
Bankr. 87, contains only a partial report.] 



Case KTo. 11,943. 

In re ROBINSON et al. 

[3 N. B. R. 70 (Quarto, 17).] * 

District Court, S. D. New York. July 14, 

1869. 

Bankruptcy— Opposition to Discharge — Costs. 

Where one Coit, a creditor, opposed the dis- 
charge of bankrupts in a specification of twenty 
subdivisions, charging false swearing by the 
bankrupts on material matters before the regis- 
ter, and concealment of assets, none of which 
allegations were sustained, held, that the dis- 
charge be granted, and a decree entered that 
bankrupts recover from the creditor the costs, 
to be taxed, of resisting the opposition of their 
discharge. 

[In the matter of Edward Robinson and 
Enoch Chamberlain, bankrupts. For prior 
proceedings in this litigation, see Case No. 
11,942.] 

G. A. Seixas, for the bankrupt. 
J. S. L. Cummins, for the creditor. 

BLATCHFORD, District Judge. The first 
specification in this case is to the effect 
that both of the bankrupts, on their examina- 
tions before the register, in this case, willfully 
swore falsely in regard to material facts con- 
cerning their estate and debts. Under this 
specification there are . twenty subdivisions, 
fourteen of which specify instances of alleged 
false swearing by the bankrupt Robinson, -and 
six of which specify instances of alleged false 
swearing by the bankrupt Chamberlain. 
There is nothing material in any of these mat- 
ters. They relate to transactions between the 
bankrupts and William A. Coit, the opposing 
creditor, in 1865, and principally to the man- 
ner in which certain indebtedness, then creat- 
ed on the part of the bankrupts to Coit, arose. 
That indebtedness was paid, and is no longer 
in existence. 

On the facts, if they were material, I am 
satisfied, on the evidence, that the version giv- 
en by the" bankrupts is the true one. The ex- 
amination of the bankrupts and other wit- 
nesses, was pursued by the creditor with an 
evident malice towards the bankrupts, and in 
a spirit of recklessness little befitting a judi- 
cial investigation, but quite consistent with 
the character of a money-lender who exacted 
from the bankrupts the sum of three hundred 
and fifty dollars for the loan of twenty-eight 
thousand dollars for four days, being at the 
rate of over one hundred and thirteen per 

i [Reprinted by permission.] 
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cent per annum. The manner, too, in which 
the creditor manipulated and procured some 
of the testimony put in on his part, savors 
very much of a criminal offense. The prin- 
cipal witness on whom the creditor relies to 
sustain his account of the transactions cov- 
ered by the first specification, does not pre- 
sent himself in a favorable light, inasmuch as 
it appears that he received compensation as 
an individual, for lending the money of the 
hank of which he was president— as grave an 
offense as can be committed by any one in a 
position of trust As to Coit, his entire tes- 
timony shows him to be wholly unworthy of 
credit. As to the second specification— that 
the bankrupts have concealed and refused to 
account for thirty-four thousand dollars of 
quartermaster's certificates or government 
vouchers, there is no testimony to sustain it, 
and the allegation is wholly disproved. The 
third specification— that the bankrupts have 
willfully sworn falsely in the affidavit to the 
schedule of assets attached to their petition, 
by not including therein the said thirty-four 
thousand dollars of quartermaster's certifi- 
cates, or the proceeds thereof, is not sus- 
tained, inasmuch as it is shown that they had 
no such property at the time. The fourth 
specification— that the bankrupts have con- 
cealed their books and writings relating to 
their estate and effects, is unsupported. The 
fifth specification— that the bankrupt Cham- 
berlain has concealed an interest in a house 
and lot in Twenty-Third street, in New York, 
is not sustained. The sixth specification al- 
leges that the bankrupt, Chamberlain willful- 
ly swore falsely in his affidavit to the sched- 
ule of assets attached to his petition, in not 
including therein the said* house and lot in 
Twenty-Third street The conclusion as to 
the fifth specification disposes of this branch 
of the sixth. The sixth specification also 
avers that the bankrupt Chamberlain will- 
fully swore falsely in said affidavit, in not set- 
ting forth therein a claim against one Morris. 
The evidence is that no such claim existed. 
The seventh specification, in relation to the 
concealment by the bankrupt Chamberlain of 
books and writings, is not sustained. 

Discharges will be granted to both of the 
bankrupts when the register shall have certi- 
fied conformity, and a decree will be entered 
that the bankrupts recover from the opposing 
creditor the cost of resisting the opposition to 
their discharge, to be taxed. 
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Bankruptcy — Landlord's Lien — Urbak 
Landlord. 

1. The preference lien provided by the act 
of the Texas legislature, approved April 4, 
1874 [Laws 1874, p. 55], "concerning rents and 
advances," applies only to animals, tools and 
other property furnished by the rural landlord 
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to his tenant and to the crop raised on such, 
landlord's rented premises; the urban landlord, 
-has no such lien upon the goods, wares and' 
merchandise of his tenant for rent 

2„ The act referred to repeals all former acts 
concerning rents, and is substituted therefor. 

3. In bankruptcy proceedings, the rights of 
the urban landlord are controlled by sections 
5091 and 5101 of the Revised Statutes of the 
United States; he has, in this state, no priority 
or preference over the general creditors. 

By the Register: 

I, Arthur W. Andrews, register of said 
court in bankruptcy, do hereby certify that 
in the course of the proceedings in said 
cause before me, the following question 
arose, pertinent to the proceedings, and was 
stated and agreed . by the counsel for the 
opposing pax^ties, to-wit: Mr. E. P. Tur- 
ner, Esq., who appeared for H. S. Fox, a 
deposing creditor, having a claim for the sum 
of two hundred and twelve dollars against 
said estate, alleged to have accrued for rent 
of a brick store in block number twenty in 
the city of Houston, occupied by said bank- 
rupt, prior to and up to the 8th day of May,. 
A. D. 1877, the date of the adjudication in 
bankruptcy against said A. Robinson, for 
which said sum said creditor claims a prior 
lien for the full amount of his said debt on 
the entire stock of goods, wares and mer- 
chandise stored in said brick store at the 
date of said adjudication; and J. Z. H. Scott, 
Esq., attorney for L. C. Michaels and J. 
Harris, the assignees of said estate, opposing 
said allowance. It was in evidence that said 
bankrupt rented the brick store referred to- 
rn, the deposition of said H. S. Fox, and from 
said deposing creditor, upon a parol agree- 
ment to pay therefor a monthly rent of one 
hundred and twenty-five dollars; that he oc- 
cupied said premises under said contract for 
several months preceding the date of the ad- 
judication in bankruptcy against said Robin- 
son; and that there remained due and owing 
to said H. S. Fox at said date a balance, on 
account of said rent, of two hundred and 
twelve dollars and fifty cents ($212.50), as 
claimed by said deposing creditor. And the 
question of law in respect to the allowance 
of said claim, as entitled to priority over the 
general unsecured creditors of said estate, 
upon the state of facts hereinbefore set forth, 
is set forth in the issue as agreed to by coun- 
sel for the respective parties. And the said 
parties requested that the same should be 
certified to the judge for his opinion thereon. 

Opinion of the Register: 

The rights of lien creditors are to be deter- 
mined by a review of the statutes of the re- 
spective states where they are sought to be 
enforced. "The bankrupt law makes no dis- 
tinction between different kinds of lien. If 
the law of the state recognize a lien by judg- 
ment, or in favor of a mechanic, or by mort- 
gage, or in any other form, such is respected 
in the bankrupt court according to its dig- 
nity." Meeks v. Whatley [48 Miss. 340]. 
"The liens, mortgages and other securities 
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within the purview of this provision, so far 
as they are valid, are not to be annulled, de- 
stroyed or impaired under the proceedings in 
ba nkr uptcy, but they are to be held of equal 
obligation and validity in the federal courts 
as they would be in the state courts. The 
district eourt, sitting in bankruptcy, is 
bound to respect and protect them." In re 
Christy, 3 How. [44 U. S.] 292; Sixpenny Sav. 
Bank v. Estate of Stuyvesant Bank [Case No. 
12,919]; Fletcher v. Money [Id. 4,S64]. The 
question then to be determined in this case is, 
does the law of the state of Texas create any 
lien in favor of the landlord over the general 
property of the tenant? 

Chapter 4S of the General Laws of the 
State of Texas, passed at the first session of 
the fourteenth legislature, entitled "An act 
concerning rents and advances," approved 
April 4, 1874, and as amended by enactment 
of the fifteenth legislature (chapter 93), em- 
braces the entire law upon the subject. By 
the express terms of the sixth clause of this 
statute, the acts of January 16, 1843; Feb- 
ruary 3, 1844; October 26, 1866; and August 
13, 1870, were repealed. Paseh. Dig. art 
7418 (6). The first section of this statute de- 
fines the right and character of lien possessed 
by a landlord upon the property of his tenant 
for rent and advances; the remaining sections 
of the act relate to the remedy for its enforce- 
ment. This section is as follows, to-wit: 
"Section 1. Be it enacted by the legislature 
of the state of Texas, that all persons leasing 
or renting lands, or tenements, at will or for 
a time, shall have a preference lien upon the 
property of the tenant, hereinafter indicated, 
upon such premises for any rent that may 
become due, and for all money and the value 
of all animals, tools, provisions and supplies 
furnished by the landlord to the tenant to 
enable the tenant to make a crop on such 
premises, and to gather, secure, house and 
put the same in a condition for market, the 
money, animals, tools, provisions and sup- 
plies so furnished being necessary for that 
purpose, whether the same is to be paid in 
money, agricultural products, or other prop- 
erty; and this lien shall apply only to ani- 
mals, tools and other property furnished by 
the landlord to the tenant, and to the crop 
raised on such rented premises; and it shall 
not be lawful for the tenant, while the rent 
and such advances remain unpaid, to remove 
or permit to be removed, from the premises 
so leased or rented any of the agricultural 
products produced thereon, or any of the ani- 
mals, tools, or property furnished as afore- 
said, without the consent of the landlord; 
and such preference lien shall continue as 
to such agricultural products, and as to the 
animals, tools and other property furnished 
to the tenant as aforesaid, so long as they re- 
main on such rented or leased premises, and 
one month thereafter, and such lien as to 
agricultural products, and as to animals and 
tools furnished as aforesaid, shall be superior 
to all laws exempting such property from 



forced sales; provided, that such lien shall 
not attach to the goods, wares and merchan- 
dise of a merchant, trader or mechanic, sold 
and delivered in good faith in the regular 
course of business; and, provided further, 
that the removal of agricultural products for 
the purpose of being prepared for the market 
shall not be considered a waiver of such lien, 
but such lien shall continue and attach to 
products so removed the same as if they had 
remained on such rented or leased premises." 

It will be seen that the restrictive clause, 
"this lien shall apply only to animals, tools 
and other property furnished by the landlord 
to the tenant and to the crop raised on such 
rented premises," etc., limits the right to the 
exclusive benefit of the agricultural interests. 
The provisions of this statute are somewhat 
analogous to those in force in the state of 
Illinois, and the language and reasoning of 
Justice Davis, in the case of Morgan v. Camp- 
bell, arising in that state, reported in 22 
Wall. [89 U. S.] 381, seem particularly ap- 
plicable to this question. Referring to the 
rights granted by the statute of that state, 
he says: "These are the only provisions of 
the statute material to the present inquiry, 
and they indicate clearly enough the inten- 
tion of the legislature on the subject. Mani- 
festly it was the purpose to make a distinc- 
tion in this regard between agricultural prod- 
ucts raised on a farm and the general prop- 
erty of the tenant in the country. * * * 
This distinction was doubtless owing to the 
fact that agriculture is now, and was at the 
passage of the law, the chief industry of the 
state." Id. The analogy referred to, as ex- 
isting between the statutes of these states, 
extends to the character of the remedy, by 
distress warrant, for the enforcement of their 
provisions, resembling that for attachment 
proceedings. "If not mesne process issuing 
out of a court, it resembles it" The effect 
of the distress warrant is to seize the prop- 
erty and hold it for the purpose of enforcing 
the claim of the landlord upon it, and an or- 
dinary attachment upon mesne process does 
nothing more for the general creditor. Id. 
Such attachment would, if levied within four 
months next preceding the commencement 
of proceedings in bankruptcy, necessarily be 
dissolved under the provisions of section 5044 
of the Revised. Statutes. In re Wynne [Case 
No. 1S,117], 

It is admitted that all liens recognized by 
the laws of the respective states, "except such 
inchoate ones as arise upon an attachment, 
are protected by law." But it is scarcely 
necessary to enter into a discussion of what 
may be the admitted rights of the landlord 
in those states where the common law rule, 
as set forth in 8 Anne, c. 14, is in force by 
express enactment. The case of Austin v. 
O'Reilly [Case No. 665], decided by Judge 
Bradley, arose under the laws of Mississippi, 
where the British statute is substantially in 
force, and provides that "no goods or chattels 
lying or being upon messuage lands, or tene- 
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ments, leased for life, years at will, or other- 
wise, sliall any time be liable to be taken by 
virtue of any writ of fieri facias, or other 
process whatever, unless the party so taking 
the same shall, before the removal of the 
goods from such premises, pay or tender to 
the landlord or lessor thereof all money due 
for the rent of said premises at the time of 
taking such goods or chattels in execution, 
whether the day of payment by the terms of 
the lease shall have come or not, provided the 
money due shall not amount to more than one 
"year's rent." The supreme court of Missis- 
sippi in Stamps v. Gilman, 43 Miss. 456, de- 
cides that there is no lien per se for rent giv- 
en by common law or under the statute, and 
Judge Bradley, in deciding the foregoing case 
in favor of the landlord's right of property, 
says: '"This right of the landlord has been 
regarded as peculiarly entitled .to priority, 
where by statute an execution creditor of the 
tenant is prohibited from removing the goods 
until he has paid the landlord's rent." Quot- 
ing Longstreth v. Pennock, 20 Wall. [87 TJ. 
S.] 575. "The supreme court," he says, "pla- 
ces special emphasis on this fact" The ques- 
tion decided in the case referred to, Long- 
streth v. Pennock, arose under the local law 
of Pennsylvania, which provided (Purd. Dig. 
1873, p. 879) that, when property "is seized 
and sold under execution, the rent due, for a 
period not exceeding one year, shall be paid 
out of the proceeds of the sale." No such 
proviso as is contained in the foregoing is 
found in the Texas statute. 

In the case of Austin v.' O'Reilly [supra], 
the court further says: "In Mississippi, it is 
true, the landlord is obliged to sue out an at- 
tachment for the purpose of effecting a dis- 
tress for rent, but when the attachment is 
sued out his rights are the same in effect' as 
those of the landlord at common law. That 
they are founded on, and grow out of, those 
rights," is evident from the fact that he is 
not compelled to pursue his claim to the judg- 
ment like others creditors." Now, as the ex- 
act contrary of this is true of the Texas stat- 
ute, where it is made the duty of a justice, 
when he issues a distress warrant, to issue a 
citation to the defendant, requiring him to 
'answer before such justice, or before the 
court having proper jurisdiction, when the 
cause of action must be determined as in or- 
dinary cases (vide section 4, art. 7418, Purd. 
Dig.), it follows that the common-law rule 
cannot be said to have any application. 

Finally, it appears that neither by express 
language nor implication does the statute of 
Texas afford to the urban landlord the prior- 
ity claimed in this case by the deposing cred- 
itor. The execution creditor of the tenant may 
lay hands upon his goods and remove them 
without being halted at the threshold by 
any 'perplexing and paramount authority, and 
even the rural landlord must proceed with his 
claim to judgment before he can satisfy his 
demand from the property he may have seiz- 
ed from the defaulting tenant. In respect to 
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the equities between the landlord and other 
creditors having demands upon a bankrupt's 
estate, it has been said: "there is no good 
reason why the law should protect a landlord 
in the issuing of a distress warrant, and re- 
pudiate an equally meritorious creditor in the 
levy of an attachment." Morgan v. Hamil- 
ton, 22 Wall. [89 U. S.] 393. 

MORRILL, District Judge. The act of the 
Texas legislature, approved April 4, 1S74, re- 
peals all former acts concerning rents, and is 
substituted therefor. The lien provided in 
the substituting act "applies only to animals, 
tools and other property furnished by the 
landlord to the tenant, and to the crop raised 
on such rented premises," and does not apply 
to anything else. We may, therefore, disre- 
gard all the state laws as inapplicable to the 
case under consideration, and refer solely to 
that part of the bankrupt law applicable. The 
sections 5091 and 5101 of the Revised Stat- 
utes are so full, plain and unequivocal as to 
be beyond comment The decision of the reg- 
ister is approved. 
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Case No. 11,946. 

ROBINSON v. CATHCART. 

[2 Cranch, C. C. 590.] i 

Circuit Court, District of Columbia. June 4, 
1825. 

Injunction — Motion to Dissolve — Answer — 

Equities— Voluntary Conveyance— Mistake 

op Law— Penalty— Contracts. 

1. Upon a motion to dissolve an injunction, 
an averment in the answer, not responsive to 
any allegation in the bill, is not per se evidence 
against the complainant. 

2. An answer of the defendant, in order to 
be evidence in his favor, must be an answer to 
a fact averred in the bill, and not an answer 
to a mere inference of law. 

[Cited in brief in Naglee's Estate, 52 Pa. St. 
157.] 

3. It is only between equal equities that 
the rule applies, "Prior in tempore, potior in 
jure." 

[Cited in brief in McAlpin v. Henshaw, 6 
Kan. 181.] 

4. A voluntary conveyance is void as to sub- 
sequent purchasers for valuable consideration, 
even with notice. 

5. When husband and wife are codefendants, 
service upon the husband alone is good service 
of the subpoena. 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
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6. An injunction till answer, will not be dis- 
solved until all the defendants who are inter- 
ested have answered. 

7. The court may decree the specific execu- 
tion of a contract to give collateral security. 

[Cited in Gottdchalk v. Stein (Md.) 13 Atl. 
626.] 

8. The answer of one defendant is not evi- 
dence for another. 

9. A clause in a contract statin? that, "in 
further confirmation of the said agreement, the 
parties bind themselves each to the other in the 
penal sum of $1000," is not to be considered as 
liquidating the damages for the breach of the 
agreement, but as a penalty superadded. 

10. A motion to dissolve an injunction before 
final hearing, is not, technically speaking, set 
for hearing on bill and answer. 

11. A cause is not set for hearing on bill and 
answer, until it is set for final hearing. 

12. A mistake of the law, is not a ground of 
relief in equity, where no fraud is charged. 

13. When a penalty is inserted in a contract, 
neither party has a right to avoid the contract 
by paying the penalty. 

14. Any conveyance executed by a husband in 
favor of his wife or children, after marriage, 
which rests wholly on the moral duty of a hus- 
band and parent to provide for his wife and 
issue, is voluntary, and void against purchasers. 

15. If there are several defendants, the court 
will not, in general, dissolve the injunction, till 
all have answered. 

This -was a bill in equity, filed by "William 
Robinson against James Leander Cathcart 
and others, for the specific execution of a 
contract for the sale of a tract of land in 
Fairfax county, in Virginia, by the plain- 
tiff to the defendant, J.- L. Cathcart The 
complainant filed a bill in this court, in 
Alexandria county, on the 12th of March, 
1824, against the defendant, J. L. Cathcart, 
alleging that on the 10th of September, 1822, 
he entered into an agreement, under seal, 
with the said defendant, by which he agreed 
to sell to the defendant, his farm, called 
Howard, in Fairfax county, Virginia, for 
$8000, (referring to a deed of conveyance 
from Mr. Law to the complainant,) and con- 
taining 103 acres, as soon as a deed of con- 
veyance with a proper relinquishment of 
dower, could be made; payable, $5000 on the 
1st of January, 1825, and the balance in 
three annual instalments, from the 1st of 
January, 1825, with interest from that day; 
and that the defendant agreed to give his 
bonds accordingly, and a deed of trust upon 
the land, "and on the total amount of his 
claim on the United States, under the pro- 
visions of the 11th article of the treaty with 
Spain, to the said Robinson as further se- 
curity for the payment of the said bonds, or 
purchase-money, as may be agreed by coun- 
sel, and effect insurance against fire; and in 
further confirmation of the said agreement, 
the parties bind themselves each to the other 
in the penal sum of $1000." That the said 
treaty with Spain was ratified finally in 
February, 1821. That shortly after the date 
of the said agreement the said defendant 
was put in full and quiet possession of the 
•premises, and has ever since held the same 



In peaceable and uninterrupted possession. 
That the necessary deeds, &c, were prepared 
by the complainant's counsel, and offered to 
the defendant in June, 1823; but the defend- 
ant then objected to receiving and execut- 
ing them, and still refuses to carry the con- 
tract into effect on his part. The complain- 
ant states that he is informed and believes 
that the defendant's chief, if not only, means 
of paying the purchase-money are to be de- 
rived from the claim under the treaty, and 
that the defendant is using all the means in 
his power to collect the said claim and so to 
dispose of it to his own use as that the com- 
plainant will be left without redress or the 
means of obtaining the purchase-money; 
wherefore he prays for a specific performance 
of the agreement, and that the defendant 
may be enjoined from proceeding to collect 
or receive the money arising from the claim; 
and for general relief. 

On the 6th of July, 1824, the complainant 
filed another, or supplemental bill in this 
court, at Washington, reciting the substance 
of the former bill, and making that a part of 
this, and averring that the sale was made 
in consequence of the defendant's assurances 
that the Spanish claim should be assigned to 
the complainant as security for the purchase- 
money; "that in all the intercourse and ne- 
gotiations with the said defendant and his 
wife, Jane Barker Cathcart, who was pres- 
ent and had knowledge of the said bargain 
and sale, neither he nor his wife intimated 
in the most remote manner, that any pre- 
vious lien existed in favor of his said wife 
on the claim he had on the United States 
under the said treaty;" but the complainant 
is informed that the defendant pretends that 
he had previously assigned the claim to one 
John Woodside, the father of the defendant's 
wife, in trust for her use, who is charged 
with being privy to the arrangement made 
for the assignment of the claim to the com- 
plainant, but who never informed the com- 
plainant that he had such a deed, nor made 
any objection to the said claim being as- 
signed to the complainant. And the com- 
plainant charges a combination between the 
defendant and wife and Woodside to de- 
fraud him of his lien on the said claim, by 
setting up the said deed of trust, which the 
complainant charges to be fraudulent and 
void; that they have called on the account- 
ing officers of the treasury to audit and set- 
tle the claim, in order to obtain the amount 
thereof; and, more effectually to defraud the 
complainant, they have drawn an order In 
favor of R. Smith on the proper officer of the 
government, authorizing the payment of the 
full amount of the sum 'awarded to defend- 
ant under the Spanish treaty. The complain- 
ant prays an injunction to the said R. Smith, 
Cathcart and wife, Woodside, Richard Har- 
rison, first auditor, Joseph Anderson, first 
comptroller, William H. Crawford, secre- 
tary of the treasury, T. T. Tucker, treasurer 
of the United States, &c. &c, which was 
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granted by one of the judges, on the 6th of 
July, 1824, in vacation. 

These injunctions having heen served on 
all but Mrs. Oathcart and the secretary of 
the treasury, the defendant J. L. Cathcart 
answered the bill, but did not deny its most 
material allegations. He states that he ad- 
vertised in the National Intelligencer, his 
wish to purchase a small farm where he 
might establish a boarding academy. That 
the complainant informed him he had a place 
called Howard, which he believed would 
suit the views of this defendant, and rep- 
resented that it was well calculated for such 
an establishment; that the defendant went 
to see the place, but the complainant not be- 
ing there he could not take so full a view and 
examination, or know the extent and bound- 
aries, as he wished. That the complainant 
afterwards, in conversation with this de- 
fendant, represented that certain land, (which 
he describes in his answer,) was part of the 
Howard place. That the place cost him, in 
money, more than §8,000, and that he held it 
at $10,000. That, confiding in these and di- 
vers other representations and statements 
made by the complainant, and believing, 
from such representations and statements, 
that the place was a healthy situation, the 
soil good, and that it would be in all respects 
suitable for an academy such as he inform- 
ed the complainant it was his design to estab- 
lish, and that the lands included within the 
bounds of the place, were such as had been 
pointed out and described (but does not say 
by whom); and that a plat was ready to be 
submitted to his inspection, and that the 
plantation was well worth the sum which 
the complainant demanded for it, he was in- 
duced to sign an agreement for the purchase 
of it. That at the time of executing the 
agreement he refused to insert $20,000, or 
any larger sum than $1,000, as the penalty, 
as it might be more for his interest to pay 
the penalty than to comply with the contract; 
and positively avers that $1,000 was inserted 
with a full belief on his part and with a 
knowledge of that belief on the part of the 
complainant, that he might either take the 
land or pay the said sum at his option. That 
the said representations and statements have 
proved utterly fallacious and deceptive. That 
the place is extremely unhealthy; that the 
representations as to the value are equally 
at variance with the truth; that the soil was 
poor and unproductive; that the complain- 
ant had offered it in exchange for property 
valued at $5,000; that a considerable part of 
the land which had been shown and rep- 
resented (but he does not say by whom,) to 
this defendant as constituting part of the 
place, and which was inclosed within the 
same fence, and added essentially to its value 
and comfort, did not belong to it; all which 
matters he pleads in bar of the complainant's 
claim; and also that the complainant's only 
remedy is at law, for the penalty. He denies 
that the complainant tendered to him the 
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papers marked 2, 3, 4, 5, and 6, or any other 
papers prepared in conformity with the ar- 
ticles of agreement; nor did he exhibit any 
plat of the premises, which he had engaged 
to do; nor did he put the defendant in pos- 
session of the premises; but the defendant 
was obliged to pay a large sum of- money to 
the tenant to .obtain possession. He avers 
that the complainant has constantly declared 
that the property still belonged to him and 
not to the defendant, and thereby prevented 
the defendant from enjoying the premises 
in a full and ample manner. That the de- 
fendant- tendered to the complainant a sur- 
render of the premises, and payment of a 
lerger rent than he had received from his 
former tenant, which the complainant re- 
fused. He admits that he frankly stated 
to the complainant his situation as to pe- 
cuniary resources, and that his ability to 
pay would be wholly dependent upon the 
amount he should recover under the Spanish 
treaty. "To this claim, however, this defend- 
ant had long since relinquished his right by 
a conveyance thereof to Mr. John Woodside, 
as trustee for Jane Barker Cathcart, the wife 
of this defendant, dated the 10th of Novem- 
ber, 1818, and recorded in the land records of 
Washington county, in the District of Colum- 
bia, in Liber A. R. No. 42, fol. 278, as by 
reference to the same, or by an exemplifica- 
tion thereof, which this defendant has ready 
to produce, will appear." He avers that the 
whole negotiation and contract with the com- 
plainant was made without the knowledge or 
consent of the said John Woodside, and with- 
out the assent of the said Jane B. Cathcart, 
but with the belief "that the sum to be 
awarded under the treaty would be at least 
$24,000, and that the purchase of the prem- 
ises would be a judicious investment of part 
of the said sum, in which the said trustee 
and cestui que trust would concur. But they, 
finding that the premises did not correspond 
with the representations which the complain- 
ant had made to this defendant, and were not 
worth the money which had been contracted 
for as the price, utterly refuse to pay the 
same under any circumstances." The de- 
fendant further states that Mr. Woodside, 
as trustee, drew a draft dated 5th January, 
1824, in favor of Richard Smith, cashier of 
the Branch Bank of the United States at 
Washington, payable out of the amount to 
be received under the Spanish treaty, to se- 
cure certain debts therein specified, which 
draft was given to and accepted by the said 
Richard Smith without any notice or limita- 
tion of any prior lien; and therefore vested 
in him a prior right in law and equity to the 
said proceeds; the whole sum awarded be- 
ing only $6,900.27, from which a considerable 
sum has been deducted as due to the United 
States; and "that, as the complainant knew 
that this constituted the only source from 
which payment could be made, he made the 
contract subject to this contingency." 
Mr. Woodside, in his answer, avers that he- 
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was in no degree party or privy to the alle- 
gations and averments of the bill in regard to 
the contract of the other defendant, J. L. 
Catheart, and that he has no knowledge fur- 
ther than from the representations of the 
said Catheart and the complainant. He re- 
lies upon the deed of trust to him in 1818; 
says that he has no personal interest in the 
property; and was never consulted by Mr. 
Catheart, in reference to the negotiation with 
the complainant, and never assented to any 
appropriation of any of the trust funds to- 
wards, or for the purchase of any property 
from the complainant. None of the other de- 
fendants had answered the bill, and the de- 
fendants, Catheart and Woodside, moved 
for dissolution of the injunction. 

R. S. Coxe, for defendant, contended that 
the plaintiff had a remedy at law upon the 
contract, and therefore could not have relief 
in equity. That the Spanish fund had been 
transferred to Mr. Woodside, in 1818. and 
the order in favor of Mr. Smith was given 
in January, 1824, before the injunction was 
obtained. That a court of equity never en- 
forces an agreement to give collateral se- 
curity; and will not decree specific execution 
of a contract to convey the wife's property; 
nor what is impossible to be performed; nor 
where a performance would be a breach of 
trust; nor where a contract is unreasonable; 
and that all applications for specific execu- 
tion, are to the discretion of the court; and 
if not equitable, the court will leave the par- 
ty to his remedy at law. That upon the con- 
tract itself he had a right to abandon it upon 
payment of the §1,000. That this court can- 
not enjoin an officer of the treasury. Or- 
tread v. Round, 2 Eq. Cas. Abr. 145; Gilb. 
Lex P. 245; Emery v. Wase, 8 Yes. 505; 1 
Madd. Ch. Prac. 325, 328, 366; Newl. Cont. 
213, 218, 223; Tayloe v. Sandiford, 7 Wheat. 
[20 U. S.] 13. 

Mr. Jones, contra. 

The bill in Alexandria was taken for con- 
' fessed, and there is a decree nisi upon it. 
The bill here is only ancillary to that. The 
answer does not deny the allegations of the 
bill, but sets up an independent defence, 
which must be proved aliunde. The penalty 
is no bar to a specific execution. No parol 
agreement can be set up against a contract 
under seal; nor can parol evidence be admit- 
ted to show that the contract was different 
from that which is reduced to writing, and 
sealed by the parties. All the correspond- 
ence shows that the Spanish fund was relied 
upon by both parties. It shows, also, that 
his complaint about the forty acres not being 
included, is false. The supplemental bill 
states that Mrs. Catheart was present, privy, 
and assenting to the contract, which is not 
denied by her husband's answer, or by that 
of Mr. Woodside. The deed to Mr. Woodside 
is a mere voluntary assignment of a chose 
in action, for the benefit of 'his wife, with- 



out any consideration whatever. The mo- 
ment it goes into the hands of the wife, it 
becomes again the property of the husband. 
In 1S18 there was no treaty with Spain for 
the payment of this claim. It was a mere 
possibility, and not the subject of conveyance 
or assignment. It is, at most, an equitable, 
not a legal right. But after the treaty, it 
became a new property, and was, in equity, 
assigned to the complainant. Even if it had 
been real estate, a mere voluntary convey- 
ance would, in equity, be postponed to a bona 
fide purchaser for valuable consideration, 
whether with or without notice. The order 
in favor of Mr. Smith was only to receive 
the money for the use of Mr. Catheart; at 
least, there is no evidence to the contrary. 
Mistake, fraud, or trust, are the only matters 
that can be proved by parol, in contradiction 
to a deed, even by a defendant to a bill for 
specific performance. In Wheaton's ease, — 
Sexton v. Wheaton, 8 Wheat. [21 U. SJ 239, 
—there was no agreement to convey or as- 
sign; nothing but an expression in his letter 
in which he calls the house his own, when 
it was his wife's. A married woman is 
bound by her fraud; and will also be bound 
if she stands by and sees her husband dis- 
pose of her property, without objection. 8 
Wheat. [21 TJ. S.] 239. If this were a final 
hearing, the court could not, upon this evi- 
dence, decree in favor of the defendant 

Mr. Key, in reply. 

This is a new, not a supplemental bill. We 
might have had one of them dismissed. The 
deed, in 1818, contained, besides the assign- 
ment of the Spanish claim, household fur- 
niture; and, in order to make the deed valid, 
without parting with the possession, it was 
recorded according to the act of Maryland 
against secret sales. The smallness of the 
penalty is evidence that it was intended as 
liquidated damages. The plaintiff comes 
into equity for a specific execution; he must 
show that he has a fair, legal, and honest 
claim. All the averments in the answer, 
showing that it is unconscientious in the 
complainant to enforce the contract, are aver- 
ments responsive to the bill. The allega- 
tion, that the plaintiff has a right to spe- 
cific execution, makes those averments evi- 
dence for the defendant. Parol evidence 
may be admitted to show that a material 
part of the agreement has been omitted, by 
mistake. The word "penalty" is immate- 
rial. The intention of the parties must de-. 
cide whether it be a penalty, or liquidated 
damages. If it be doubtful, or if the omis- 
sion be by fraud or mistake, parol evidence 
is admissible. Mechanics' Bank of Alexan- 
dria v. Bank of Columbia, 5 Wheat. [18 U. S.] 
326; Union Bank v. Hyde, 6 Wheat. [19 U. 
S.] 572; Ross v. Norvell, 1 Wash. [Va.] 15; 
Rob. Frauds, 82; 1 Madd. Ch. Prac. 405, 406, 
321, 322. The averment that the agreement 
was, that the parties might abandon, on pay- 
ment of the penalty, is responsive to the al- 
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legations of the bill. Mr. Robinson can only 
be considered as a subsequent creditor, not 
a subsequent purchaser. Sexton v. Whea- 
ton, S Wheat. [21 U. S.] 239. The case of 
Mrs. Wheaton is much stronger against her 
than this is against Mrs. Cathcart. Even if 
she was present, and knew of her husband's 
offer of this fund, as security, and did not 
disclose her interest, she cannot be bound. 
She is no party to this suit; the subpoena 
against her is returned non est, and she has 
not appeared. 

Before CRANCH, Chief Judge, and MOR- 
SELL and THRUSTON, Circuit Judges. 

CRANCH, Chief Judge (after stating the 
substance of the bill and answers). The de- 
fendants, Cathcart and Woodside, now move 
for a dissolution of the injunction. The only 
important averment of the bill which is de- 
nied by either of the answers, is that which 
charges that the defendant Wopdside was 
privy to the arrangement made for the as- 
signment to the complainant of the Spanish 
claim. It is very doubtful whether the al- 
leged misrepresentations, previous to the con- 
clusion of the contract, can be given in evi- 
dence at all, in this case, no fraud being 
charged. Irnham v. Child, 1 Brown, Ch. 92. 
But, admitting that they may, their aver- 
ment in the answer, not being responsive to 
any allegation of the bill, is not, per se, evi- 
dence against the complainant. They con- 
stitute an independent defence, (if they be a 
defence,) consistent with all the allegations 
of the bill. The answer of a defendant, in 
order to be evidence in his favor, must be 
an answer to a fact averred in the bill, .and 
wot an answer to a mere inference of law. 
The claim of a right* to a decree for specific 
performance is not such an averment as 
will make the defendant's allegation of new 
justificatory facts (not repugnant to the aver- 
ment of facts in the bill) evidence for the 
defendant. 

Laying aside, then, all the allegations in 
the answers which, are not.responsive to the 
averments in the bill, the principal question 
is, whether, exclusive of the averment of 
Mr. Woodside's privity in the -arrangements 
of Mrs. Cathcart for the assignment of his, 
Spanish claim, there be equity enough left 
in the bill to support the injunction till final 
hearing. Upon this question it is material 
to inquire whether the equity of Mrs. Cath- 
cart, whose interest is set up as a bar to the 
relief sought by the complainant, be equal to 
that of the complainant; for it is only be- 
tween equal equities that the rule applies, 
"prior in tempore, potior in jure." The deed 
of trust to Mr. Woodside is a mere voluntary 
assignment, without any consideration aver- 
red, excepting the existence of two prior as- 
signments, equally voluntary, and made di- 
rectly from the husband to the wife. See 1 
Madd. Ch. Prac. 216, &c. A voluntary con- 
veyance is void as to subsequent purchasers 
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for valuable consideration, even with notice- 
See, alsp, Sugd. 434, 439; Leach v. Dean, 1 
Ch. R. 146; Parry v. Carwarden, 2 Dickens, 
544; Powel v. Pleydell, 18 Vin. Abr. D. pi. 5. 
And, as it is not provided in the deed that 
the property should be free from the control 
of the husband, it seems probable, that, as 
soon as any part of the money came to the- 
hands of the wife, it would be vested abso- 
lutely in the husband. But the complainant 
stands in the "position of a subsequent pur- 
chaser, for valuable consideration, without 
notice. Bath & Montague's Case, 3 Ch. Cas. 
123. It is evident that the Spanish funa en- 
tered into all the considerations of the com- 
plainant and Mr. Cathcart, from the very 
commencement of the negotiation to its con- 
summation. The complainant would not 
have contracted with the defendant but for 
that fund; and it is evident, both from the- 
bill and answer, that he must depend upon 
that fund to reap the benefit of his contract. 
These circumstances, in my opinion, place- 
him on higher equitable ground than that on 
which Mrs. Cathcart stands, even without 
supposing her to have been present at the- 
bargain, and not objecting, or mentioning 
her claim, as averred in the bill and not de- 
fied in the. answer. Sugd. Vend. 434, 439,. 
477, 480, 482; Sexton v. Wheaton, 8 Wheat. 
[21 U. S.] 239. If the subpoena had been 
served upon Mrs. Cathcart, I should have- 
thought that her answer would have been 
indispensable before the injunction could be- 
dissolved. Service upon the husband alone- 
is good service of the subpoena when hus- 
band and wife are codefendants (Eden, Inj. 
52; Pulteney v. Shelton, 5 Ves. 147, corrected: 
by the errata; and the court will not dissolve 
an injunction until all the defendants have- 
answered; Eden, Inj. 89), and as Mrs. Cath- 
cart's trustee and her husband are made par- 
ties, and have been summoned, and as there- 
can be little doubt that she has knowledge of 
this bill, and might have appeared and an- 
swered if she would, I am still strongly in- 
clined to think that that circumstance is a 
sufficient ground to refuse* a dissolution of 
the injunction at this time. 

But it is contended that the court cannot 
decree specific execution of a contract to 
give collateral security. I know of no deci- 
sion to* that effect. None such has been 
cited. 2 Com. Dig. "Chancery," 2, C, 16; 
Buxton v. Lister, 3 Atk. 383; 2 Com. Dig. 
340, 2 C, 1. As to the claim of Mr. Smith, 
it may be observed, that the answer of one 
defendant is not evidence for another.. It is 
a suflficient answer to this claim, that Mr. 
Smith has not answered the bill, ,and there- 
fore the injunction cannot be dissolved in 
"his, favor; and, as Mr. Woodside admits, in 
his answer, that he had drawn a bill in fa- 
vor of Mr. Smith for the whole amount of 
the fund, it cannot be dissolved in favor of 
Mr. Woodside; and no one will contend that 
Mr, Cathcart is entitled to receive the fund 
in violation of his contract with the com- 
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plainant, his assignment to Mr. Woodside, 
and the bill in favor of Mr. Smith. It is said, 
also, that the court cannot decree a specific 
performance of a contract by the husband to 
convey the property of his wife. But it is 
3 r et to be determined whether this is the 
wife's property, as against this purchaser 
for valuable consideration. A like answer 
may be given to the objection, that the court 
will not decree a performance which would 
be a breach of trust It is yet to be deter- 
mined whether the trust is not void as 
against this complainant. 

I give no opinion as to the objection that 
the bill in Alexandria is taken for confessed; 
as it seems to be admitted that it was intend- 
ed to file an answer in that ease; and as this 
really involves the whole question there. 

I do not think that the agreement itself will 
bear the construction, that "the penal sum of 
$1000," is to be considered as liquidated dam- 
ages. Howard v. Hopkyns, 2 Atk. 371. 
There is no case in which such a construction 
has been given to such an instrument; and 
the averment that such was the understand- 
ing of the parties, if allowed to be a defence, 
must be proved by other evidence than the an- 
swer of the defendant. Upon the whole, I 
think the injunction ought to be continued un- 
til final hearing. I give no opinion as to the 
effect of the injunction upon the officers of 
the treasury department; if they choose to re- 
spect it, very well; if they do not, it will be 
then time enough to question the power of 
this court to enforce it. 

THRUSTON, Circuit Judge, did not concur; 
and MORSELL, Circuit Judge, not having 
heard the argument, gave no opinion. The 
effect of this division of opinion was, that the j 
injunction could not then be dissolved, and 
the cause was continued to the next term. 

After the foregoing opinion was delivered, 
Mr. Coxe, the defendant's counsel, suggested 
a doubt whether the ground taken in that 
opinion was correct, viz.: That the answer 
is to be considered as evidence for the defend- 
ant, so far only as it is responsive to some al- 
legation in the bill; Mr. Coxe seeming to be 
of opinion that the answer is to be taken as 
true in every particular, in the same manner 
as if the cause were set for final hearing upon 
bill and answer; and in support of his view 
of the case, he cited Barret v. Blagrave. 6 
Ves. 104; Hanson v. Gardiner, 7 Ves. 305; 
Gourlay v. Duke of Somerset, 1 Ves. & B. 68; 
Bishton v. Birch, Id. 366, and 2 Ves. & B. 
40, 44; Kimpton v. Eve, 2 Ves. & B. 349; 
Couch v. President & Directors of Ulster & 
Orange Turnpike Co., 4 Johns. Ch. 26. 

In answer to this suggestion, CRANCH, 
Chief Judge, submitted to the counsel for the 
parties, in vacation, the following opinion: 

When the plaintiff has replied to the an- 
swer, and the cause is at issue, I presume it 
will not be denied that the answer is evidence 
for the defendant, so far only as it is respon- 
sive to some allegation in the bill. If this 



position be denied, I refer to Beekwith v. 
Butler, 1 Wash. (Va.) 225; Hoomes v. Smock, 
1 Wash. (Va.) 389; Chapman v. Turner, 1 
Call, 2S6, 288; Maupin v. Whiting, 1 Call, 224, 
226; Pryor v. Adams, Id. 3S2, 394; Bullock 
v. Goodall, 3 Call, 44; Auditor v. Johnson, 
1 Hen. & M. 537, 542; Dangerfield v. Clai- 
borne, 2 Hen. & M. 17; Page v. Winston, 2 
Munf. 298; Scott v. Gibbon, 5 Munf. 86; 
Thompson v. Strode, 2 Hen. & M. 19; Leeds 
v. Marine Ins. Co., 2 Wheat. [15 U. S.] 3S3; 
Young v. Grundy, 6 Cranch [10 U. S-] 51; 
Hart v. Ten Eyck, 2 Johns. Ch. S7; Ringgold 
v. Ringgold, 1 Har. & G. 28. I do not remem- 
ber that I ever heard this point controverted, 
and I am sure that it has been considered by 
this court as completely settled for more than 
twenty yea^rs. 

The only reason why the answer of the de- 
fendant is considered as evidence in his favor, 
is, that the plaintiff has called upon him to 
answer as a witness, and is therefore bound 
to admit his answer, so far as he has called 
for it, to be prima facie true, and as worthy 
of eredit as the testimony of any other wit- 
ness. But when the defendant, in his an- 
swer, avers a fact respecting which the plain- 
tiff has not required his answer, there is noth- 
ing to make that averment evidence for the 
defendant; and it stands on the same ground 
as the averment of a defendant at law in the 
ordinary course of pleading, and must be sus- 
tained by evidence aliunde. The case is dif- 
ferent when the cause is set for hearing on 
bill and answer, without a replication. It is 
stated in Cursus Cancellarise, 149, that "when 
the plaintiff finds sufficient matter confessed 
in the defendant's answer whereon to ground 
an order or decree, he may proceed to a hear- 
ing upon the bill and answer," "and in such 
cases the answer is to' be admitted true, in 
all points as to the particulars charged in the 
bill; and no other evidence is to be read than 
what arises from the answer itself." And in 
Harrison, Ch. Prae. 601, it is said, "The 
method of hearing a cause, upon bill and an- 
swer, is generally thus: After the substance 
of the bill has been opened by the junior coun- 
sel, and the matter of equity thereof duly rep- 
resented to the court, the answer of the de- 
fendant is to be stated in the same manner 
by his counsel, and must be admitted as true 
in all points as to the particulars charged in 
the bill, and no other evidence is to be given 
than what arises from the answer itself, or 
being matter of record to which the answer 
refers, and which is provable by the record. 
But note; in many instances, though the 
cause requires no witness, yet it may be nec- 
essary for the plaintiff to reply, &c, whereby 
the defendant will be put upon proof of his 
answer, and the plaintiff admitted to prove 
the matters of the bill." Although these au- 
thorities seem to show that the answer is to 
be taken as true only in regard to "the partic- 
ulars charged in the bill," yet I apprehend the 
rule to be, that when the plaintiff sets the 
cause for hearing upon bill and answer, with- 
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•out a replication, -which he always has a right 
to do, the answer must be taken to he true 
in all its allegations, whether they he or he 
not responsive to the allegations of the hill; 
' and the reason is, because the plaintiff, by 
setting the cause for hearing on the bill and 
answer, has deprived the defendant of the 
power of proving them by evidence aliunde. 
The setting the cause for hearing on the bill 
and answer is the plaintiffs own voluntary 
act, and the defendant has no right to ask for 
a commission to examine witnesses, nor to 
produce any evidence whatever, other than 
his own answer. He cannot object to the 
trial of his cause upon his own representation 
of it. But upon a motion to dissolve, an in- 
junction, the case is different. It is a motion 
made by the defendant against an unwilling 
plaintiff. The motion must be heard whether 
the plaintiff consent or not. He has done 
nothing to prevent the defendant from prov- 
ing his ease by the ordinary modes of proof. 
He has not waived his right to reply to the 
answer, and to put the defendant to his proof. 
He has either replied, or may reply; and his 
not having replied, at the time the motion is 
made, is not an admission of the truth of the 
answer. The motion is generally made up- 
on filing the answer, and before the plaintiff 
has had time to consult counsel, whether to 
except or to reply. It has been the uniform 
practice of this court to refuse to dissolve the 
injunction, unless the answer deny fully and 
explicitly all the equity of the bill, although 
no exceptions are taken to the answer. In 
Young v. Grundy, 6 Cranch [10 "D. S.] 51, the 
supreme court of the United States said, "If 
an answer in chancery neither admits nor de- 
nies the allegations of the bill, they must be 
proved on the final hearing; but upon the 
question of dissolution of an injunction, they 
are to be taken as true." I imagine, there- 
fore, that the plaintiff was not bound to de- 
cide whether he would, or would not, reply 
upon the hearing of the motion to dissolve. 
But in this case, before the argument upon 
the motion to dissolve was concluded, I recol- 
lect hearing Mr. Jones direct the clerk to en- 
ter a general replication to the answers. This, 
however, I did not deem important at that 
time, for I then supposed, and still suppose, 
that while the plaintiff has the right to re- 
ply, the answer, so far as its character and 
effect as evidence is concerned, must be re- 
garded in the same manner as if the replica- 
tion had been filed. If not, the injunction 
might be dissolved on motion, and reinstated 
upon final hearing, upon the same evidence. 
For it may happen that upon the final hear- 
ing, the defendant may not be able to bring 
any evidence in support of the new and irre- 
sponsive allegations set up in his "answer, and 
upon the strength of which the injunction 
was dissolved; and the whole equity of the 
. plaintiff's bill may, as in the present case, 
stand admitted by the answer. In the mean 
time, however, irreparable injury may have 
been done by dissolving the injunction. The 
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safest course, therefore, is that which this 
court has always pursued ever since its es- 
tablishment in 1801, to wit, to consider the 
answer as evidence only so far as it is respon- 
sive to the allegations of the bill, unless upon 
final hearing on bill and answer. 

Before I proceed to notice the cases cited 
in support of the doctrine, that upon the mo- 
tion to dissolve an injunction, the answer 
must be considered as true in every particu- 
lar, I would observe that there .seems to be a 
difference, in practice, between the courts of 
chancery, in England, and the courts of Mary- 
land and Virginia, whose practice this court 
adopted as it found it, when this court was 
first established. In England, in general, in- 
junctions are not granted until the time for 
appearing, or answering, which is very short, 
has expired, and the defendant has failed to 
appear, or to answer, when, if an injunction 
has been prayed by the bill, and affidavit 
made, it is issued, of course, until answer. 
Upon the coming in of the answer, the in- 
junction is dissolved, of course, by "its own 
limitation, unless the plaintiff having had no- 
tice, show cause for continuing it. Eden, Inj. 
55, 57, 59. "Though an injunction" (in Eng- 
land) "will not be granted before answer, on 
the sole ground that the plaintiff" (at law) 
"will otherwise be entitled to sue out execu- 
tion before the common injunction can be ob- 
tained, yet special injunctions to restrain pro- 
ceedings at law, will sometimes he granted, 
where the plaintiff has had no opportunity of 
obtainingthe common injunction." Franklynv. 
Thomas, 3 Mer. 225. As in the case of Annes- 
ley v. Rookes, 3 Mer. 226, note, where upon affi- 
davit of facts, "it being the vacation and no 
subpoena returnable until the next term, Lord 
Eldon granted the injunction; the plaintiff un- 
dertaking to serve the defendant with imme- 
diate notice, and with liberty to the defend- 
ant to apply during the continuance of the sit- 
tings." Eden, Inj. 64. "The injunction, is- 
sued for the default of the defendant in not 
appearing or answering, is called the common 
injunction." Eden, Inj. 68. A special in- 
junction is generally granted, until answer or 
further order. Eden, Inj. 325. "A special 
Injunction is usually obtained, upon motion, 
on certificate of bill filed and aflidavit filed 
verifying the material circumstances. But in 
the vacation, when the court does not sit, and 
no motion can consequently be made, a judge 
of a court of equity will grant an injunction 
upon petition, with affidavit, and certificate of 
bill filed." Eden, Inj. 320. No bond or se- 
curity are required. "If it be granted before 
answer, 'tis commonly till answer and further 
order." Eden says "or" further order. 
"Where an injunction is so granted, then, aft- 
er answer has come in, if the counsel of the 
defendant allege that the defendant, has an- 
swered and denied the whole equity of the 
plaintiff's bill, (his contempts, if any, being 
cleared and his appearance entered,) and also 
produce a certificate from the six clerks that 
the answer has been filed fourteen days at 
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least, the court will, on such counsel's motion, 
order the injunction- to stand dissolved at a 
short day, nisi causa, &c; and perhaps with- 
out such certificate. If, at the day, no cause 
he shown, then, upon affidavit of due service 
of the order, and on motion, the order will be 
made absolute." Pr. Reg. Ch. 19S, 199. But 
here, according to the practice of Virginia and 
Maryland, as adopted in this court, injunc- 
tions are generally granted by a judge in va- 
cation, and are to continue until the further 
order of the court. If they are to stay judg- 
ments at law, bond and security are required. 
Upon filing his answer the defendant gives 
notice of his motion to dissolve; and he must 
support his motion by showing that he has 
answered all the equity of the bill. Upon the 
motion to dissolve, all the allegations of the 
bill, not denied by the answer, are to be con- 
sidered as true, loung v. Grundy, 6 Cranch 
£10 U. S.] 51. But it is contended, that in 
England, upon the motion to dissolve, or rath- 
er, upon the rule to show cause, the answer is 
to be considered as true in every particular. 
No case is cited in which that point has been 
decided; but cases are cited which, it is said, 
seem to take the principle for granted, by de- 
ciding the question of dissolution upon facts, 
stated in the answer, which are not respon- 
sive to any allegation of the bill. Admitting 
that to be the fact, that is, that in those cases 
the court dissolved the injunction upon irre- 
sponsive facts set up in the answer, no ob- 
jection having been made upon that ground, 
I do not think the cases ought to be consid- 
ered as overruling the general principles 
which I have adduced in support of the con- 
trary doctrine. 
Let us now, however, examine those cases. 
The first is Barret v. Blagrave, 6 Ves. 104. 
The marginal note of the case is, "The injunc- 
tion obtained upon a breach of covenant, in 
nature of a specific performance, dissolved 
upon the answer, contradicting the affidavits, 
and showing consent for several years." The 
injunction had been granted upon default of 
appearance, and upon affidavits stating that 
the defendant held under a lease from the 
proprietors of Vauxhall Gardens, by which 
the tenant had covenanted not to carry on the 
trade of victualler, retailer of wine, &c, or 
any employment that would be to the damage 
of those proprietors; upon penalty of for- 
feiture of the lease, and payment of £50 a 
month to the lessors. That the defendant 
kept a house of public entertainment where 
all sorts of refreshments and liquors were 
supplied, so as very materially to interfere 
with Vauxhall Gardens; above one hundred 
persons in a night having quitted the gardens 
and gone to this house for refreshment and 
returned to the gardens afterward. The an- 
swer denied, that the defendant kept such a 
house as contemplated by the covenant in the 
lease; that it was fitted up to accommodate 
persons coming from Vauxhall; that he re- 
tailed liquors; and that any persons resort 
to the house from the public gardens for re- 
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freshment and return afterwards. It averred 
that the defendant kept the same kind of 
house, with the knowledge of the lessors, be- 
fore and at the time the lease was signed; 
and before the execution of the lease the 
agent of the lessors signed a momorandum 
consenting that this trade should not be con- 
sidered a breach of the covenant, and stating 
that the tenant's mode of using the house 
was not injurious to the proprietors of the 
gardens nor contrary to the lease; that the 
defendant continued to carry on the business 
in the same way from that time to the date 
of the injunction, (11 years,) without objec- 
tion. That the persons resorting to the house 
consist of hackney-coachmen, mechanics, &c, 
and the business is confined to the sale of 
meat, as a cook's shop. It will be perceived 
at once that the answer denies all the facts 
raising the equity upon which the injunction 
was granted; and upon that ground the in- 
junction was rightly dissolved. It is true 
that the chancellor said that the ease made 
out by the plaintiff's aflidavits, upon which 
the injunction was granted, was within the 
terms of the covenant, and stated the long 
acquiescence of the plaintiff as a reason for 
refusing to decree a specific performance of 
the covenant, although that acquiescence was 
a fact stated in the answer, and was not per- 
haps strictly responsive to any allegation of 
the bill; but not having the bill before us we 
cannot say whether it was responsive or not. 
As there was, without that fact, sufficient 
ground for dissolving the injunction, it is not 
probable that the chancellor ever considered 
whether it was or was not responsive to the 
allegations of the bill. 

The next case cited, is Hanson v. Gardiner, 
7 Ves. 305. This was "an injunction against 
cutting; and pasturing cattle in a wood; the 
plaintiff praying the injunction as tenant in 
fee; or as lord of the manor inclosing under 
the statute; the defendants denying the for- 
mer title; and as to the latter claiming com- 
mon of pasture and estovers; and stating 
that after the inclosure, sufficient common of 
pasture would be left." Here it will be ob- 
served that the title in fee, set up by the 
plaintiff, is expressly denied by the answer. 
The other title, that is, as lord of the manor 
inclosing under the statute of Merton, could 
be claimed only by an averment that the 
plaintiff! had left the tenants sufficient com- 
mon of pasture and estovers. The denial, 
therefore, of the defendants, in their answer, 
that the plaintiff had not left them sufficient 
common of pasture was the direct denial of an 
allegation which was, or ought to have been 
in the bill, so that the whole equity of the 
bill was denied by the answer; and the in- 
junction must have been dissolved without 
recurring to other facts stated in the answer 
which were not strictly responsive to any al- 
legation of the bill; and if the chancellor, in 
giving his opinion, referred to those facts, 
without regard to the question of their re- 
sponsiveness, it affords but a weak argument 
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in support of the doctrine, that upon a mo- 
tion to dissolve an injunction, the answer is 
to be considered as true in every particular. 

The next case is that of Gourlay v. Duke of 
Somerset, 1 Ves. & B. 68. In this case the 
plaintiff, who had been in possession of the 
land three years' under the defendant's writ- 
ten agreement, sought a specific performance 
of the agreement, and an injunction to re- 
strain the defendant from proceeding at law, 
in ejectment. The defendant, in his answer, 
admitted the agreement, but alleged specific 
instances of improper cultivation of the farm, 
and waste by the plaintiff; and the plain- 
tiff's refusal of the lease, when tendered by 
the defendant, the plaintiff saying he consid- 
ered the agreement sufficient for him. The 
chancellor continued the injunction upon the 
plaintiff's agreeing to deliver posses&ion when 
required by the court, and paying the rent 
due, notwithstanding the facts thus set up in 
the answer; which seem to have been admit- 
ted as true both in the argument of counsel, 
and in the opinion of the court; no objection 
having been made on the ground of their not 
being responsive to the bill. And upon the 
want of that objection rests the weight of 
the argument to be drawn from that case. 
The cause was argued by able counsel on the 
part of the plaintiff, and their failing to ob- 
ject to the answer as evidence of thpse facts 
affords strong ground to believe that such an 
objection would not have been sustained. 
But it is not a decision upon the point; the 
chancellor did not dissolve the injunction up- 
on those facts; and, at most, it only shows 
that such facts may be taken into considera- 
tion by the chancellor, in a question to his 
discretion, which a prayer for specific per- 
formance always is, but not in every ques- 
tion of dissolution of an injunction. 

The next case cited is Bishton v. Birch* 1 
Ves. & B. 366. An injunction to stay pro- 
ceedings at law had been obtained for want 
of an answer; and the plaintiff, on afiidavits, 
moved to extend the injunction to stay trial 
at law. This was objected to, on the ground 
that the answer was just filed at the time of 
hearing the motion. Before the motion was 
decided the plaintiff filed exceptions to the 
answer, and the defendant submitted to make 
a better answer. The chancellor being of 
opinion that an insuflicient answer is no an- 
swer, extended the injunction to stay the 
trial. I do not see what bearing this case has 
upon the present question. The most, that 
can be inferred from it, is, that if the answer 
had been good the chancellor would not have 
extended the injunction to stay triaL 

The next case cited is Bishton v. Birch, 
again, in 2 Ves. & B. 40, 44. The points de- 
cided in the case are, 1st, that an injunction 
to stay proceedings at law, is dissolved upon 
the master's report that the answer is suffi- 
cient, (the plaintiff having filed exceptions to 
the answer, by way of showing cause why 
the- injunction should not be dissolved,) and 
the order for dissolving the injunction is not 
20FED.CAS.— 63 



suspended by the plaintiffs filing exceptions 
to ;the master's report. And 2d, that the or- 
der extending the injunction to stay trial at 
law, falls with the original injunction, and 
the plaintiff cannot, afterwards, show cause 
on the merits. The reason stated is, that 
when the plaintiff shows exceptions for cause, 
he comes under the obligation to procure the 
master's report of insufiiciency in four days. 
I do not see how this case bears upon the 
argument, or how it tends to show that upon 
the motion to dissolve, the answer is to be 
taken to be true in every particular. 

The next case cited is Kimpton v. Eve, 2 
Ves. & B. 349. The bill stated a lease. The 
answer denied the existence of the lease, and 
stated that the pretended lease, which was 
made under a power, was void. This an- 
swer seems to be responsive to the bill, and 
as the injunction was dissolved upon that al- 
legation, the case furnishes no argument upon 
the present question. 

The last case cited is that of Couch v. Presi- 
dent & Directors of Ulster & Orange T. Co., 
4 Johns. Ch. 26. In that case the question 
was not made whether the facts stated in the 
answer were responsive to the allegations of 
the bill. That point seems to have been 
taken for granted; and it is evident that the 
material allegations of the bill upon which 
the plaintiff's equity was founded, were de- 
nied by the answer. The bill stated that the 
commissioners of the road had so long de- 
layed to make the assessment, that the time 
given, by the charter, to the plaintiffs to 
make their proportion of the road instead of 
paying their assessment in money, had ex- 
pired, and that they were thereby deprived 
of the advantage intended to have been se- 
cured to them, by the second section of the 
charter; and upon that ground, principally, 
prayed for an injunction to prevent the com- 
pany from proceeding to sell the plaintiff's 
lands for their default in not paying the as- 
sessment in money. The answer stated that 
the assessment was made on the 8th of April, 
1818, of which due notice was given, and that 
the plaintiffs had full time and opportunity 
to avail themselves of the benefit of the char- 
ter. This was a" direct denial of the equity 
of the bill, and upon that ground, connected 
with a construction of the charter differing 
from the construction contended for in the 
bill, the injunction was dissolved. I do not, 
therefore, consider that case, as in any man- 
ner supporting the doctrine, that upon a mo- fl 
tion to dissolve an injunction, the answer is 
to be • taken as true in every particular, 
whether responsive, or not, to the allegations 
of the bill. And that this was not the opin- 
ion of the chancellor in that case, is evident 
from what he says in the same book, p. 497, 
in the case of Minturn v. Seymour, where he 
lays down the general principle, that "where 
a defendant, in answer to an injunction bill, 
admits the equity of the bill, but sets up new 
matter of defence on which he relies, the in- 
junction will be continued to the hearing," 
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and refers to the case of Allen v. Croberoft, 
Barnard. 373, for the general rule to that 
effect. 

The result of these authorities cited by Mr. 
Coxe, is that in two or three cases, where no 
objection was made to it, the court did, upon 
motion to dissolve, take into consideration 
circumstances stated in the answer which do 
:not appear to have been responsive to the bill. 
But it does not appear to me that the argu- 
ment to be drawn from those cases, is suffi- 
cient to overthrow the general principles upon 
which I conceive the opposite doctrine to be 
founded. But it is said that upon a motion 
to dissolve an injunction, the cause is always 
lieard on bill and answer. This, certainly, 
must be a mistake. When a cause is said to 
be "heard on bill and answer," the expression 
: as always technical, and understood technic- 
ally to mean the final hearing when the 
cause has been set for hearing by the plain- 
tiff, or by consent of the parties upon bill 
and answer alone without replication. But 
upon a motion to dissolve an injunction, the 
eause is not heard; the motion only is heard, 
the cause is not set for hearing, and the doc- 
trine that the answer must be considered as 
true in every particular, applies only to a 
cause set for hearing on bill and answer. 

Upon the whole, I still think that the posi- 
tion, which I took in giving my opinion upon 
the motion to dissolve the injunction, was 
correct; namely, that the answer is evidence 
of such facts only as are responsive to the al- 
legations of the bill. See also Skinner v. 
White, 17 Johns. 366, 367. Having been- of 
that opinion, it was unnecessary to consider 
what effect the new facts set up in the an- 
swer, if true, would have upon the question 
of dissolution; but as the correctness of that 
opinion is questioned, it may be well now to 
go into that consideration. The answer avers 
misrepresentations on the part of the plain- 
tiff; namely, 1. That the plaintiff informed 
the defendant that he believed that his place 
called "Howard," would suit the views of the 
defendant. 2. That the plaintiff represented 
that it was well calculated for such an es- 
tablishment as the defendant had described 
in his advertisement. 3. That certain land 
(which the defendant describes) was part of 
the Howard place. 4. That the Howard place 
cost him more than §8,000, and that he held 
it at §10,000. These representations and 
statements the defendant avers, "have prov- 
* ed utterly fallacious and deceptive," but he 
does not aver them to be false; nor to have 
been fraudulently made; nor to have been 
made with a knowledge that they were not 
true; nor do the representations seem to be 
material; except that, respecting the land 
supposed to be included in the Howard place; 
with regard to which the defendant avers, 
"that a considerable part of the land which 
had been shown and represented to him," 
(but does not say by whom) "as constituting 
part of the place, and which was inclosed 
within the same fence, and added essentially 



to its value and comfort, did not belong to 
it" The averment is very loosely made, and 
as no fraud is alleged I should not think it a 
sufficient ground to refuse to decree a specific 
performance of the contract. These are the 
only misrepresentations, on the part of the 
plaintiff, averred in the answer. 

The answer avers that the place is extreme- 
ly unhealthy. That the representations as 
to the value are equally at variance with the 
truth. 'That the soil was poor and unproduc- 
tive, and that the plaintiff had offered it in 
exchange for property valued at §5,000. But 
it does not aver that the plaintiff made any 
representations as to the healthiness, or the 
value, or the quality of the land. These aver- 
ments, therefore, are quite immaterial. There 
are several other immaterial averments, in 
the answer, which were not insisted upon in 
the argument, and which I omit to notice; 
such as, that the plaintiff did not exhibit a 
plat; that the defendant had to pay money to 
the tenant in order to obtain possession; that 
the plaintiff has constantly declared that the 
property still belonged to him; that the de- 
fendant offered to surrender the premises and 
to pay a rent, &c. &c. But there is an aver- 
ment, which, as it was relied upon by the de- 
fendant's counsel, may be properly noticed, 
if any of the irresponsive averments can now 
be considered. The defendant, Mr. Cathcart, 
avers that the penalty of $1,000 was inserted, 
with a full belief on his part, and with a 
knowledge of that belief on the part of the 
plaintiff, that he might either take the land, 
or pay the penalty. It is not, however, aver- 
red that he was led into the belief by the 
plaintiff, nor that he entertained that belief 
at the time of executing the contract; nor 
does he aver a tender of the penalty; nor 
does he, in his answer, offer to pay the pen- 
alty. He intimates that the reason why he 
would not agree to a larger penalty than 
?1,000, was, that it might be more for his 
benefit to pay the penalty than to comply 
with the contract; but he does not aver that 
he ever gave such a reason to the plaintiff; 
nor does he aver any fraud on the part of the 
plaintiff. If this comes under the head of 
mistake, it must be a mistake of the law. He 
did not understand the legal import of the in- 
strument which he signed. But this is not a 
ground of relief in equity, where no fraud is 
charged. See Irnham v. Child, 1 Brown, Ch. 
92, and Howard v. Hopkyns, 2 Atk. 371, in 
which case there was a proviso in the agree- 
ment "that if either side should break the 
agreement, he should pay £100 to the other." 
The defendant contended "that it was the in- 
tention of the plaintiff and defendant that 
upon either paying £100 the agreement 
should be absolutely void." The lord chan- 
cellor said, "As to the defence of a stipulated 
sum, I cannot take this to let off either party 
when they please, but to be no more than the 
common case of a penalty; for it might be 
inserted by the plaintiff in order to be paid 
for his trouble in viewing and measuring the 
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estate, taMng plans, &c, supposing the de- 
fendant would be able to make out a title." 
"In all cases where penalties are inserted in 
case of a non-performance, this has never 
been held to release the parties from their 
^agreement, but they must perform it not- 
withstanding." See, also, Hopson v. Trevor, 

1 Strange, 533; s. c, 2 P. Wms. 191; Parts 
v. "Wilson, 10 Mod. 515; Lennon v. Napper, 

2 Sehoales & L. 64S; Magrane V. Archbold, 1 
Dow. 107; Telfair v. Telfair, 2 Desaus. Eq. 
271; Sugd. Vend. (2d Am. Ed., Phila., 1820) 163. 

1 Ponb. p. 108,, says, "As to ignorance of 
law, it may be laid down as a general prop- 
osition, that it shall not affect agreements, 
nor excuse from the consequences of particu- 
lar acts, even in courts of equity." Eden, 
Inj. pp. 9, 10, says, "There are numerous 
cases in Which the court has refused to inter- 
fere, where ah instrument has been executed, 
or a sum of money paid, under an erroneous 
notion of the law." Mildmay v. Hungerford, 

2 Vern. 243; Harman v. Cam, 4 Vin. Abr. 
3S7; Wildey v. Coopers Company, 3 P. Wms. 
127, note; Atwood v. Lamprey, Id.; Lord 
Irnham v. Child, 1 Brown, Ch. 92; Langstaffe 
v. Fen wick, 10 Ves. 406; Currie v. Goold, 2 
Madd. 163. 

We may now, therefore, consider the max- 
im, "Ignorantia juris non excusat," as fully 
recognized in equity, as it has been unques- 
tionably established, in civil cases, at law. 
In a note he cites Dig. 22, tit. 6, and Cod. 1, 
18, "De juris et faeti ignorantia;" and Code 
Nap. 2052, 2053, 2058.' If, therefore, the al- 
legation in the answer is to be understood as 
an averment of the defendant that, at the 
time of executing the contract, he supposed 
he had a right to dissolve it upon paying the 
penalty, and if that averment must be taken 
as true, it is no ground, in equity, for refus- 
ing a specific performance of the agreement. 
"An agreement, if impeached, must be so at 
the time of its commencement; nothing sub- 
" sequent can impeach it. 1 Atk. 104. A fail- 
ure in a speculation forms no ground to re- 
sist a specific performance. Adams v. 
Weare, 1 Brown, Ch. 569." 1 Madd. 324, 
408. "A court of equity will never decree in- 
iquity, and there are instances where they 
have refused to decree hard bargains, though 
fair; but these are rare, and are generally 
cases of glaring hardship. For, in general, 
the court will never undertake to estimate 
the speculations of parties in a contract, but , 
Will deem them the best judges of their own 
views, and will compel a performance though 
they may be eventually disappointed in their 
expectations." Ward v. Webber, 1 Wash. 
(Va.) 274. The assignment of the Spanish 
fund to Mr. Woodside, for the use of Mrs. 
Cathcart, being voluntary, is void as to the 
plaintiff, who is a purchaser for valuable con- 
sideration, without notice. 1 Madd. Ch. Prac. 
216, 271. "It is now fully settled, upon St 
27 Eliz. c. 4 (a statute passed to prevent 
frauds on purchasers,) that a voluntary set- 
tlement, however free from actual fraud, is, 



by operation of that statute, deemed fraud- 
ulent and void against a subsequent purchaser 
for valuable consideration, even where the 
purchase has been made with notice of the 
prior voluntary settlement. The statute re- 
ceives the same construction, and produces 
the same effect, both in law and equity; and 
the purchaser of an equitable estate, for a 
valuable consideration, though with notice, 
is no more affected by a voluntary settle- 
ment, than the purchaser of a legal estate." 
Buckle v. Mitchell, 18 Ves. 110; Pulvertoft 
v. Pulvertoft, 18 Ves. 90; Metealfe v. Pulver- 
toft, 1 Ves. & B. 183, 184; Otley v. Manning, 
9 East, 59; Hill v. Bishop of Exeter, 2 Taunt. 
69; Evelyn v. Templar, 2 Brown, Ch. 148; 
Senhouse v. Earle, 1 Amh. 288; 1 Eq. Cas. 
Abr. 334; Doe, Lessee of Parry, v. James, 16 
East, 212; Townshend v. Windham, 2 Ves. 
Sr. 10. "Any conveyance, executed by a hus- 
band in favor of wife, or children, after mar- 
Tiage, which rests wholly on the moral duty of 
a husband and parent to provide for his wife 
and issue, is voluntary and void against pur- 
chasers, by force of the act" Sugd. Vend. 434. 
"A purchaser, without notice' of a voluntary 
settlement, may compel a performance, in spe* 
cie, of the agreement, although the settle- 
ment were" made b°ona fide." Sudg. Vend. 439. 
"If a person, having a right to an estate, per- 
mit, or encourage a purchaser to buy it of 
another, the purchaser shall hold it against 
the person who has the right, although cov- 
ert, or under age." Sugd. Vend. 4S0. "Serv- 
ice upon 'the husband alone is good service of 
the subpoena, where the husband and wife 
are co-defendants." Eden, Inj. 52. "If there 
are several defendants the court will not, in 
general, dissolve the injunction till all have 
answered." Eden, Inj. 89. Mr. Smith and Mrs. 
Cathcart, who are the principal defendants in 
regard to the Spanish fund, have not answer- 
ed. Neither Mr. Cathcart, who has assigned 
all his interest in that fund to Mr. Woodside, 
nor Mr. Woodside, who has assigned all his 
and Mrs. Carthcarf s interest in it to Mr. 
Smith, have any right to ask for a dissolution 
of the injunction. But if all the defendants 
had answered, and all the allegations, in the 
answers of Mr. Cathcart and Mr. Woodside, 
were to be taken, as true, I should not think 
them sufficient' to prevent a decree for a spe- 
cific execution of the contract. Upon every 
ground, therefore, I think the Injunction 
ought to be continued until "final hearing. 

At a subsequent term the question of disso- 
lution was submitted by the parties to MOB- 
SELL, Circuit Judge, who, after examining 
the case, concurred with CRANCH, Chief 
Judge, and the injunction was continued till 
final hearing, THRTJSTON, Circuit Judge, 
dissenting; and by consent of the parties the 
money was drawn from the treasury and 'in- 
vested in productive funds. [Case No. 11,- 
947. The decree in that case was in part re- 
versed by the supreme court, where it was 
carried on appeal. 5 Pet (30 U. S.) 264.] 
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Case No. 11,947. 

ROBINSON v. CATHCART. 

[3 Cranch, C. C. 377.] i 

Circuit Court, District of Columbia. Dec, 
1828.2 

Pleading is Equity— Answer— Specific Execu- 
tion — Misrepresentation — Voluntary Con- 
veyance — Mistake op Law — Decree. 

1. The answer of a defendant in chancery, 
is not evidence of new matter set up by way of 
defence, and not responsive to any allegation in 
the bill. 

2. The representation by the plaintiff, of his 
opinion upon a subject respecting which the de- 
fendant is as competent to judge as the plain- 
tiff, if honestly made, although incorrect, cannot 
be considered as such a misrepresentation of a 
material fact as should prevent a decree for the 
snecific execution of a contract. 

3. A voluntary settlement, however free from 
actual fraud, is, by the operation of the stat- 
ute of 27 Eliz. c. 4, deemed fraudulent and void 
against a subsequent purchaser for a valuable 
consideration, even where the purchase has 
been made with notice of the prior voluntary 
settlement. 

4. In the following words in a written con- 
tract, namely: — "In further confirmation of the 
said agreement, the parties bind themselves, 
each to the other, in the penal sum of $1,000," 
the sum of $1,000 is a penalty, and not liqui- 
dated damages. 

5. The parol evidence, which is to control the 
plain legal import and construction of a writ- 
ten instrument, if admissible at all, (which, per- 
haps, it may be, in showing cause against a 
decree for specific performance,) should be very 
clear, strong, and explicit; and not dependent 
on mere inferences, drawn from equivocal ex- 
pressions, recollected some years after the 
transactions. 

6. The decree must be according to the alle- 
gata as well as the probata. If the defendant 
prove a matter not alleged, which would be a 
good defence, the court ought not to found its 
decree upon such matter, because the plaintiff 
is not bound to produce proof upon that point, 
and cannot be supposed to be prepared to an- 
swer it. 

7. A mistake of the law is not a ground of 
relief in equity, where no fraud is charged. 

Bill in equity [by William Robinson against 
J. L. Cathcart], for the specific execution of 
a contract. See a statement of the bill and 
answers in this cause, at May term, 1825, up- 
on the motion to dissolve the injunction [Case 
No. 11,946]. In October, 1S28, at an adjourn- 
ment of May term, 1828, the cause came to 
final hearing^upon the bill, answers, general 
replication, and evidence, and was heard on 
the 30th and 31st of October and 1st of No- 
vember. 

C. C. Lee, for plaintiff. The defence con- 
sists of new facts, not responsive to the bill. 
The answer, therefore, is not evidence of 
those facts. There is no evidence of the mis- 
representations relied upon in the answer. 

As to the inadequacy of the price, he cited 
Prebble v. Boghurst, 1 Swanst. 329; Costi- 
gan v. Hastier, 2 Sehoales & L. 166; Emery 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Reversed in part in 5 Pet. (30 U. S.) 264.] 



v. Wase, 8 Ves. 517; Coles v. Trecothick, 9 
Yes. 246; Burrowes v. Lock, 10 Yes. 470. 

The sum of $1,000 was a penalty, and not 
liquidated damages. Howard v. Hopkyns, 2 
Atk. 371; Chilliner v. Chilliner, 2 Ves. Sr. 
528; Hobson v. Trevor, 2 P. Wms. 191, 1 
Strange, 533; Parks v. Wilson, 10 Mod. 515; 
Nels. 295; Anon., Mos. 37; Magrane v. Arch- 
bold, 1 Dow, 107; Roy v. Duke of Beaufort, 
2 Atk. 194; Pree. Ch. 102; Ponsonby v. Adams, 
2 Brown, Pari. Cas. 431, 435; Lowe v. Peers, 
4 Burrows, 222S; Astley v. Weldon, 2 Bos. & 
P. 346; Street v. Rigby, 6 Ves. 818; 1 Fonbl. 
151; Woodward v. Gyles, 2 Vern. 119. The 
clear legal construction of a written sealed 
instrument cannot be controlled by parol evi- 
dence. The assignment of the Spanish fund 
to Mr. Woodside was voluntary, and void as 
to the plaintiff, who was a subsequent pur- 
chaser for a valuable consideration, without 
notice. 

R. S. Coxe, for defendant. As to the mis- 
representations of the plaintiff, equity will 
not enforce a specific execution unless the 
agreement be "fair, certain, and just" in all 
its parts. Buxton v. Lister, 3 Atk. 386; Clith- 
erall v. Ogilvie, 1 Desaus. Eq. 257; O'Rourke 
v. Percival, 2 Ball & B. 62; Harnett v. Tend- 
ing, 2 Sehoales & L. 554. Nor in case of mis- 
take. Mason v. Armitage, 13 Ves. 25; Clif- 
ford v. Brooke, Id^ 135; Cadman v. Horner, 
18 Ves. 10; Harnett v. Teilding, 2 Sehoales & 
L. 554; Hughes v. Edwards, 9 Wheat. [22 U. 
S.] 495. Parol evidence may be given to 
show mistake, or the intention. Wallace v. 
Baker, 1 Bin. 610; Dinkle v. Marshall, 3 Bin. 
587; Reichart v. Castator, 5 Bin. 109; Drum 
v. Simpson, 6 Bin! 478; Hutchins v. Lee, 1 
Atk. 447; Willis v. Willis, 2 Atk. 71; Young 
v. Peachy, Id. 254; Tayloe v. Sandiford, 7 
Wheat [20 U. S.] 17; 2 Evans, Poth. 86, App. 
No. 12. 

As to the question whether the sum of 
$1,000 was a penalty or liquidated damages, 
he cited Chilliner v. Chilliner, 2 Yes. Sr. 528; 
2 Evans, Poth. 7, 81, 93, 94; Gray v. Crosby, 
18 Johns. 219. 

Mr. Key, on the same side, cited Osgood v. 
Franklin, 2 Johns. Ch. 23; Mortloek v. Bul- 
ler, 10 Yes. 292, 300; Day v. Newman, 2 
Cox, Ch. 77; Sugd. 3, 4; Lee v. Thornton [Case 
No. 8,203], in this court, June, 1809; Hunt v. 
Rousmanier, 8 Wheat [21 U. S.] 195, 211, 
215. 

Mr. Jones, in reply, as to Inadequacy of 
price, cited 2 Bridg. Dig. 23, 25, 53, 56; Drewe 
v. Hanson, 6 Yes. 675; Rob. Frauds, prelimi- 
nary chapter. 

CRANCH, Chief Judge, after stating the 
substance of the bill, answers, and evidence, 
delivered the opinion of the court (THRUS- 
TON, Circuit Judge, contra), as follows: 

It will be perceived, by these answers, that 
Mr. Cathcart relies upon three grounds of 
defence: (1) Misrepresentation by the plain- 
tiff during the nogotiation. (2) The prior as- 
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signment of the Spanish claim, in trust for 
Mrs. Cathcart (3) And an -understanding 
expressed by Mr. Cathcart, at the time of ex- 
ecuting the articles of agreement, and ac- 
quiesced in by the plaintiff, that he might re- 
fuse to comply "with the contract on payment 
of the forfeiture, or penalty, of $1,000. 

All the material allegations of the bill are 
admitted by the answers, and the defence 
consists of new matter set up by the defend- 
ant, in avoidance of the plaintiff's equity. 
The answers, therefore, so far as they are not 
responsive to the bill, are not evidence of such 
new matter. Hart v. -Ten Eyck, 2 Johns. 
Ch. 88; Ringgold v. Ringgold, 1 Har. & 6. 12; 
Skinner v. White, 17 Johns. 366, 367. 

Let us, then, see what evidence there is of 
the facts upon which the defence is founded. 

1. As to the misrepresentations. These are 
said to be: (1) As to the fitness of the place 
called Howard, for an academy; (2) as J:o the 
boundaries of the land; (3) as to the value of 
the land. 

(1) As to the fitness of Howard for an acad- 
emy. The allegation in the answer is that 
the plaintiff "represented . that it was well 
calculated for such an establishment as the 
defendant then had in contemplation." This 
representation, as stated in the answer, can 
only be understood to be a representation of 
an opinion, upon a subject respecting which 
the defendant was as competent as the plain- 
tiff to judge. If such were honestly the plain- 
tiff's opinion, and it should prove to be incor- 
rect, it cannot be considered as such a mis- 
representation of a material fact, as should 
prevent a decree for the specific execution of 
the contract But there is no evidence of 
such a representation. Mr. Robinson, in his 
letter to Mr. Cathcart, of August 18, 1822, 
says: "It is certainly a very pleasant place, 
either for a man of fortune, or for one who 
would wish to establish an academy, either 
male or female." He does not say that it is 
well calculated for such an establishment as 
the defendant then had in contemplation. The 
opinion is only as to the pleasantness of the 
place for a man who wished to establish an 
academy. There is no other evidence of the 
plaintiff's representation upon that point; and 
there is no evidence that it was not a pleasant 
place for that purpose. This first item of 
misrepresentation may therefore be dismissed. 

(2) The second is as to the boundaries of 
the land. The allegation of the answer is, 
"that the plaintiff represented to the defend- 
ant that the land which lies between the 
fence, near the brick house, on the place call- 
ed Riddle's Place, and the house on the How- 
ard Place, belonged to and was part of the 
Howard Place." "That the representations 
so made by the plaintiff, as aforesaid, have 
proved utterly fallacious and deceptive." 
"That a part of the land, which had been 
shown and represented to him as constituting 
part of the place, for the purchase of which 
he was negotiating, which was inclosed with- 
in the same fence, and which most essential- 



ly added to its value and comfort, did not 
belong to it." There is no evidence that the 
plaintiff made the representation here al- 
leged. The only evidence which approaches 
to this point is the deposition of Miss Amelia 
H. Cathcart, who says she is "willing to de- 
clare on oath that William Robinson stated 
that Howard had on it a fine peach orchard, 
up by the fence, or near the fence, that divid- 
ed Howard from Riddle"s Place." 

Without alluding to the circumstances un- 
der which this deposition was taken, and 
which were mentioned in the argument as 
going to its credit, it may be observed that 
Miss Cathcart only says she is "willing -to 
declare on oath;" and she was only sworn 
to her willingness, according "to the best of 
her knowledge, belief, and' recollection." She 
does not say when Mr. Robinson made that 
statement, nor that it was made to her father 
before the bargain was concluded. But her 
father knew better; for Mr. Robinson had 
informed him, by his letter to Mr. Cath- 
cart of the 17th of August, 1822, that the 
orchard of fine .fruit was on Riddle's Place; 
which, by the same letter, he offers to sell 
to Mr. Cathcart for $2,000, if he can get a 
title to it. And Mr. Cathcart, in his letter to 
Mr. Robinson of the 24th of August, 1822, 
when he offers §8,000 for Howard, in speak- 
ing of the forty acres called Riddle's Place, 
says: "And that, if I do not purchase it, 
that I shall not be put to any expense in the 

division and fencing off the said ," 

meaning Howard or Riddle's Place; it Is 
immaterial which. It shows that he knew 
that the fence was not on the line between 
the two places. And again, in his letter to 
Mr. R. on the 8th of February, 1823, he says 
that he is in no hurry for the deed, "but the 
plat would be of service, to indicate what 
part appertains to Howard;" which shows 
that he then knew that the fence was not on 
the line, and yet he did not complain of be- 
ing deceived in that respect. In the same let- 
ter he also speaks of Mr. Robinson's inten- 
tion to "fence in" Riddle's Place; and in no 
part of his correspondence with Mr. R. or 
Mr. Mason, before or after he had determined 
to resist the execution of the contract, did 
he complain of any misrepresentation, as to 
the boundaries. This second item of mis- 
representation may, therefore, also be dis- 
missed. 

(3) The third is as to the value of the land. 
The allegation in the answer is, that the 
plaintiff informed the defendant, "that the 
Howard Place had cost him in money a very 
considerable sum more than §8,000; and he 
had held it at $10,000." "That the representa- 
tions so made by the plaintiff, as aforsaid, 
have proved utterly fallacious and deceptive," 
"That the representations made as to the 
value of the farm are equally at variance 
with the truth." The representation alleged 
was certainly made by Mr. Robinson, in his 
letter of the 17th of August, 1822, but it is 
not a representation of its value, and there 
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is no evidence that it was false; on the con- 
trary, it is substantially proved to be true by 
the depositions of Colonel Peyton, and Mr. 
Wilbar. But if it had been an untrue rep- 
resentation of its value, that is no ground for 
refusing to decree a specific execution of the 
agreement; for the value of real estate is 
very much a matter of opinion, and depends 
upon imagination and so many circumstan- 
ces, that very few people would agree in 
fixing it. This third item of misrepresenta- 
tion, therefore, may also be dismissed. 

2. The second ground of defence is the 
prior assignment of the Spanish claim, in 
trust for Mrs. Cathcart. The allegation in 
the answer is, that, in negotiating with the 
plaintiff, Mr. Cathcart "communicated to 
him, frankly and fully, the situation in 
which he stood as to pecuniary resources, 
and that his ability to pay would be wholly 
dependent on the amount he should receive 
under the treaty." "To this claim, however, 
this defendant had long since relinquished 
his right, by a conveyance thereof to Mr. 
John Woodside, as trustee to Jane Banker 
Cathcart, wife of this defendant, dated the 
10th of November, 1818." That Mr. Wood- 
side, on the 15th of January, 1824, drew a 
draft "in favor of Richard Smith, cashier of 
the Branch Bank of the United States, for 
$8,550, payable out of the amount to be re- 
ceived undersaid Spanish treaty, on account of 
the claim aforesaid, to secure certain debts 
therein specified; which draft was given to and 
accepted by said Richard Smith, without any 
notice or intimation, as this defendant be- 
lieves, of any prior lien; and therefore, as 
this defendant is advised, vested in the said 
Richard Smith a prior right, in law and eq- 
uity, to said proceeds; the whole sum thus 
awarded being only $6,900.27." With such 
an avowal of a double or treble imposition, 
we do not know whether this court, in the 
exercise of a sound discretion, ought to re- 
fuse its aid to the plaintiff, on account of the 
matters set up by this defendant as rea- 
sons why he should not be compelled to per- 
form his contract. The suppression of the 
truth, at the time of the contract, was an 
act of mala fides which, perhaps, ought to 
induce the court to decree a specific per- 
formance, even if the assignment in favor of 
his wife were valid. He took upon himself 
the obligation to procure the assignment of 
that claim to be made to the plaintiff. 

Whenever a defendant in equity asks to 
be relieved from his contract, he ought to 
show that the contract was made 'in good 
faith on his part, and not claim relief on the 
very ground of his own fraud. But the as- 
signment in favor of Mrs. Cathcart was vol- 
untary, and therefore not valid against the 
plaintiff, who was a subsequent purchaser, 
for a valuable consideration, without notice. 
Maddock (1 Madd. 271) says: "Whatever pre- 
vious determinations' there may formerly 
have been to the contrary, it is now fully set- 
tled upon the statute of 27 Eliz. c. 4, which 



was passed to prevent frauds on purchasers, 
that a voluntary settlement, however free 
from actual fraud, is, by the operation of 
that statute, deemed fraudulent and void 
against a subsequent purchaser for a valua- 
ble consideration, even where the purchase 
has been made with notice of the prior vol- 
untary settlement. The statute receives the 
same construction, and produces the same 
effect, both in law and equity. And a pur- 
chaser of an equitable estate, for a valuable 
consideration, though with notice, is no more 
affected by a voluntary settlement than a 
purchaser of a legal estate. If therefore a 
man, after marriage, make the most prudent 
settlement on his wife and children, such as 
every wise man must approve; if the father 
is afterwards dishonest enough to sell, for a 
valuable consideration, the subject of the 
settlement, he may; and the sale cannot be 
impeached." "I hardly know an instance," 
says Lord Hardwicke, "where a voluntary 
conveyance has not been held fraudulent 
against a subsequent purchaser." White v. 
Sansom, 3 Atk. 412. And Sugden (Vend. 434, 
439,) says: "A purchaser, without notice of 
a voluntary settlement, may compel a per- 
formance, in specie, of the agreement, al- 
though the settlement were made bona fide." 
"Any conveyance executed by a husband in 
favor of his wife or children after marriage, 
which rests wholly on the moral duty of a 
husband and parent to provide for his wife 
and issue, is voluntary, and void against 
purchasers, by force of the act" Sudg. 
Vend. 434. For this reason, as well as be- 
cause" a defendant cannot avail himself of his 
own fraud, .this second ground of defence 
must fail. 

3. The third ground of defence Is a sup- 
posed understanding expressed by Mr. Cath- 
cart at the time of executing the articles 
of agreement, and acquiesced in by the plain- 
tiff, that the defendant might refuse to com- 
ply with the contract, on payment of the 
forfeiture or penalty of $1,000. Upon this 
point the allegation of the answer is: "That 
the sum of §1,000 was inserted by the de- 
fendant, in said article of agreement, with 
the full belief, on his part, that he might 
either take the property at the stipulated 
price, or pay the said sum, at his option; 
and that the agreement was executed by 
said complainant with full knowledge that 
such was the belief and understanding of 
this defendant." "That the said sum of 
81,000, in the said articles of agreement 
mentioned, was inserted therein upon his, 
the defendant's, suggestion, and with the 
express understanding and intention that he 
might, at any time before the execution 
and delivery and acceptance of the several 
instruments by the parties respectively to 
be executed, give up said contract, on the 
payment of 81,000." "That if the complain- 
ant has any remedy against the defend- 
ant, it is for said penalty alone; and that 
subject to all .legal and equitable offsets; 
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and that suck remedy, if any exists, is to 
be had in a court of law;" and "can ex- 
tend no further than the sum of §1,000, 
which was agreed upon and understood to be 
inserted therein, as the forfeiture which ei- 
ther party might incur by a non-compliance," 
and that "this amount must be subject to all 
legal and equitable deductions." 

The first question, arising upon this alle- 
gation, is whether it be sufficiently proved. 
The only evidence in support of it is that 
which is derived from the depositions of 
Mr. Cathcart's family. Some doubt is thrown 
upon the credit of those depositions by the 
circumstances and manner in which they 
were taken. They appear to have been drawn 
up in the family, ex parte, and upon leading 
interrogatories; and in this form to have 
been brought to the magistrate; before whom 
the deponents made oath that their answers 
were true, "to the best of their knowledge;, 
belief, and recollection." Some of them, par- 
ticularly Mr. Hutton's, which is the most 
important of them, had been before sworn to, 
as a voluntary affidavit. Under these circum- 
stances the counsel for the plaintiff declined 
a cross-examination, as deeming them not 
worthy of credit. 

One of these deponents, Mr. Hutton, the 
son-in-law of Mr. Cathcart, and residing in 
his house, testified, on the 12th of May, 1827, 
"to the best of his recollection, knowledge, 
and belief," that he was certainly quite 
ready to "swear or affirm" to the truth of 
the declaration he had before made on the 
16th and sworn to on the 17th of July, 1824, 
before Mr. Moulder, which was since the fil- 
ing of this bill. In this declaration he states 
that on or about the 10th of September, 1822, 
he was present at the house of Mr. Cathcart, 
in "Washington, when the terms of the pur- 
chase of the farm called Howard were dis- 
cussed by Mr. Cathcart and Mr. Robinson, 
and finally settled and concluded. That Mr. 
Robinson, having made a loose draft of the 
terms in writing, "the said Cathcart there- 
upon proceeded to draw up, in a more form- 
al manner, articles of agreement; and hav- 
ing proceeded to some length therein, was 
interrupted by a remark that was made by 
one of the parties, (I do not distinctly recol- 
lect which,) relating to the propriety of pro- 
viding for a pecuniary forfeiture, in the 
event of the non-performance of the stipula- 
tions of the agreement, by either of the par- 
ties, the said Cathcart referred to the said 
Robinson to say how much the penalty 
should be; to which the said Robinson re- 
plied, 'he did not care how much; it made no 
difference to him,' or words to that mean- 
ing, and added 520,000. To this the said 
Cathcart decidedly and promptly objected, 
and refused to accede, declaring it to be de- 
cidedly too much; and assigned, as the rea- 
sons of his objections, that he had passed a 
large part of his life in the public service; 
was then endeavoring to, and had expecta- 
tions of being again employed, in which case 
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it might become more to his advantage to 
give up the place. That the expected em- 
ployments might be such as indeed to justi- 
fy and enable him to pay a smaller penalty, 
if he found it necessary or expedient to vio- 
late the agreement, though they should not 
be such as to enable him to pay a larger one. 
He then stipulated one thousand dollars as 
the amount of the penalty, to which the said 
Robinson acceded, under (as it clearly ap- 
peared to me,) a full understanding of the 
privilege, of relinquishment reserved by the 
said Cathcart, on the payment of the pen- 
alty of 1,000 dollars as aforesaid; which 
said sum of 1,000 dollars was inserted as the 
amount of the penalty in the articles of 
agreement which were then and there as be- 
fore declared, made out in duplicates, and 
signed by the said Cathcart and Robinson." 

If the whole of Mr. Hutton's 'declaration 
should be admitted to be true, does it prove 
any thing more than that Mr. Cathcart ob- 
jected to subject himself to the payment of 
damages, for the breach of the contract, to 
a greater amount than 1,000 dollars? It 
would probably be so understood by every 
man of business; and it is natural to sup- 
pose that Mr. Robinson so understood it. 
The written contract is clear and unequivo- 
cal. Instead of saying that either party 
should be permitted to rescind the contract 
upon payment of 1,000 dollars, or that 1,000 
dollars should be the liquidated damages, 
upon payment of which either party might 
retract the bargain; it says, expressly, that 
"in further confirmation of the said agree- 
ment, the parties bind themselves, each to- 
the other, in the penal sum of 1,000 dollars."" 
Nothing can be more certain than that, upon 
the face of this written instrument, the sum 
of 1,000 dollars is a penalty, and not liquidat- 
ed damages. The parol evidence which is 
to control the plain legal import and con- 
struction of a written instrument, if admis- 
sible at all (which perhaps it may be, in 
showing cause against a decree for specific 
performance, 1 Madd. 405, 40G. 408), should 
be very clear, strong,, and explicit; and not 
dependent on mere inferences drawn from 
equivocal expressions recollected some years 
after the transaction. If Mr. Robinson did 
not clearly understand Mr. Cathcart as claim- 
ing a right to rescind the bargain upon pay- 
. ment of the penalty, there was no agreement 
to that effect The allegation in the answer, 
as we understand it, is, that such was the 
understanding and agreement of the parties. 

The decree of this court must be according 
to the allegata, as well as the probata; and 
if a sufficient defence could be made out in 
proof, yet if it be not in the allegations it 
will not avail the defendant. Nothing is put 
in issue which is not alleged in the bill or 
answer; and neither party is bound to pro- 
duce evidence in relation to matters not in 
issue. If the defendant prove a matter not 
alleged, which would be a good defence, the 
court ought not to found its decree on such 
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matter; because the plaintiff is not bound 
to produce proof upon that point, and can- 
not be supposed to be prepared to answer 
it Coop. Ecu 328, 329, 333-335, 339, 340; 
2 Madd. Ch. 368, 373-375, 378; Jones v. 
Jones, 3 Atk. Ill; Goodwin v. Goodwin, Id. 
370. The same observation may apply to 
the inadequacy of price, which was much 
argued at the bar. Upon this point, how- 
ever, we will cite the words of the court of 
appeals of Virginia, in the ease of Ward v. 
Webber, 1 Wash. [Va.] 274. "A court of 
equity will never decree iniquity; and there 
are instances where they have refused to 
decree hard bargains, though fair; but these 
are rare, and are generally cases of glaring 
hardship; for, in general, the court will not 
undertake to estimate the speculations of 
parties in a contract, but will deem them the 
best judges of their own views, and will 
compel a performance, though they may bd 
eventually disappointed in their expecta- 
tions." See, also, Adams v. Weare, 1 Brown, 
Ch. 569; 1 Madd. 408. 

To return, however, to the declaration of 
Mr. Hutton, he says, that when Mr. Robin- 
son was asked what should be the amount 
of the penalty, he said, "he did not care how 
much; it made no difference to him." Can 
it be supposed that Mr. Robinson, who has 
been represented as a shrewd man, and care- 
ful of his interest, should be perfectly indif- 
ferent as to the amount of the sum, upon the 
payment of which either party might rescind 
the contract? especially as, according to the 
representation of the defendant, he had 
made a good bargain, and got more for his 
property than it was worth? Was it indif- 
ferent to him whether the defendant assign- 
ed to him the Spanish claim? whether he 
insured the house? or whether he paid the 
purchase-money after having had possession 
of the property? And yet he must have 
been so if it were indifferent to him what 
even Mr. Cathcart should pay for liberty to 
rescind the bargain. It is clear, then, that 
Mr. Robinson did not understand Mr. Cath- 
cart as insisting upon the right to rescind 
the bargain on payment of the $1,000; or 
that if he did so understand him, he never 
assented to, or acquiesced in that under- 
standing, so as to form an agreement. If 
that had been the understanding of either, 
party, he would have limited a time for re- 
pentance, a locus penitentiae. How long was 
the right to rescind to continue? Mr. Cath- 
cart says, till the execution, delivery, and 
acceptance of the several instruments which 
were to be executed. But Mr. Hutton says 
nothing of this. According to his account 
of the transaction, no time was limited. The 
natural inference would be that the parties 
took time to consider; and that, during that 
time, things were to remain unchanged; and 
if either party did any act affirming the bar- 
gain, he thereby made his election, and 
waived his right to rescind. But we think 
there is no evidence of any such agreement. 
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The bargain was effectually made before the 
articles were written, on the 10th of Sep- 
tember. Mr. Cathcart, in his letter of the 
24th of August, 1822, offered the terms, 
which were accepted by Mr. Robinson; and 
in that letter he does not reserve any locus 
penitential; nor say any thing of stipulated 
damages; or of a sum to be forfeited. And, in 
his letter of the 4th of September, 1822, he 
tells Mr. Robinson, that if he agrees to the 
terms offered, he may consider the business 
settled. Mr. Robinson did agree to the 
terms; and on the 9th of September, gave 
Mr. Cathcart a letter to Mr. Wilbar, author- 
izing him to deliver the possession. In the 
original agreement there was no reservation 
of a right to rescind. According to Mr. Hut- 
ton, the idea of a penalty was first started 
after the bargain had been made, and the 
articles of agreement were almost finished. 
It was a sudden thought; and a matter 
which Mr. Robinson deemed wholly unim- 
portant. From the 10th of September to the 
8th of February, Mr. Cathcart was anxious 
to execute the instruments, and called two 
or three times on Mr. Jones, who was to 
prepare them. On the 1st of October, 1822, he 
took possession of the property; and during 
all this time not a word was said between 
the parties respecting the right to rescind. 

Upon the whole, it seems clear to us, that 
no right to rescind was reserved by either 
party. If the, answer can be supposed to 
insist on the simple mistake of the legal im- 
port of the written agreement, it was a mis- 
take of the law; but this is not a ground of 
relief in equity where no fraud is charged. 
Lord Irnham v. Child, 1 Brown, Ch. 92, and 
Howard v. Hopkyns, 2 Atk. 371. In this 
last-mentioned case of Howard v. Hopkyns, 
there was a proviso in the agreement, "that 
if either side should break the agreement, he 
should pay £100 to the other." The defend- 
ant contended that it was the intention of 
the plaintiff and defendant, that, upon either 
paying the £100, the agreement should be 
absolutely void. But the lord chancellor 
said, "as to the defence of the stipulated 
sum, I cannot take this to let off either party 
when they please; but it is no more than 
the common ease of a penalty; for it might 
be inserted by the plaintiff in order to be 
paid for his trouble in viewing and measur- 
ing the estate, taking plans, &c, supposing 
the defendant should not be able to make 
out a title." "In all cases where penalties 
are inserted in case of non-performance, this 
has never been held to release parties from 
their agreement, but they must perform it 
notwithstanding." See, also, Hopson v. Tre- 
vor, 1 Strange, 533, 2 P. Wms. 191; Parks v. 
Wilson, 10 Mod. 515; Lennon v. Napper, 2 
Schoales & L. 684; Magrane v. Archbold, 1 
Dow, 107; Telfair v. Telfair, 2 Desaus. Eq. 271 ; 
Sugd. Vend. (2d Am. Ed., Phila., 1820) 103. 
Fonblanque (volume 1, p. 108) says: "As to 
ignorance of law, it may be laid down as a 
general proposition, that it shall not affect 
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agreements, nor excuse from the consequen- 
ces of particular acts, even in courts of 
equity." Eden on Injunctions (page 10) says: 
"There are numerous cases in which the 
court has refused to interfere where an in- 
strument has heen executed, or a sum of 
money paid, under an erroneous notion of 
the law." Mildmay v. Hungerford, 2 Vern. 
243; Harman v. Cam, 4 Vin. Abr. 387: Wild- 
ey v. Coopers' Co., 3 P. Wms. 127, note; At- 
wood v. Lamprey, Id.; Lord Irnham v. Child, 
1 Brown, Ch. 92; Langstaffe v. Fenwiek, 10 
Ves. 406; Currie v. Goold, 2 Madd. 163. "We 
may now, therefore, consider the maxim, 'Ig- 
norantia juris non excusat,' as fully recog- 
nized in equity, as it has been unquestion- 
ably established in civil cases at law. Dig. 
22, tit 6; Cod. 1, 18; 'De juris et fact! ig- 
nprantia;' Code Nap. 2052, 3, 8." See, also, 
Powell's opinion in Gwinne v. Poole, Lutw. 
1569. If, therefore, the question of mistake 
of the legal import of the written agreement 
be in issue, it cannot avail the defendant if 
proved. But we do not think it is proved. 
If there were any mistake, it seems only as 
to the jurisdiction of a court of equity to 
enforce a specific performance of a contract, 
notwithstanding the insertion of a penalty. 
B'bth parties and the witness, Mr. Hutton, 
at. the time of the execution of the written 
agreement, understood it to c be a penalty; 
and the defendant in his answer, Is cautious 
not to admit that he is liable for the whole 
amount, but avers that it is subject to all 
legal and equitable off-sets and deductions; 
which we" understand to amount to an ad- 
mission that it was a mere penalty to cover 
damages at law. Such a mistake, or igno- 
rance of the extent of the jurisdiction of a 
court of equity, is an instance of that ig- 
norantia juris which Ponblanque says is no 
excuse, even in courts of equity. Liquidated 
damages must be in lieu of the contract 
(Gray v. Crosby, 18 Johns. 219); but this pen- 
alty is expressly declared, in the written 
contract, to be "in further confirmation of 
the agreement." That this is a penalty, ac- 
cording to the legal construction of the writ- 
ing, is too plain to need the support of the 
numerous authorities which have been cited. 
'The smallness of the penalty has been ur- 
ged as an argument in support of the idea 
that it was intended as liquidated damages, 
and not a mere penalty. But to our minds 
i£ affords evidence of the contrary proposi- 
tion. It was inadequate indemnity to either 
party for the non-performance of the con- 
tract For if Mr. Cathcart, who had ob- 
tained possession, had been successful in es- 
tablishing his academy to the extent of his 
expectations, and had made great improve- 
ments, which might have been the case; be- 
fore all the instruments should have been 
executed, he would probably have thought 
the sum of $1,000 very inadequate compen- 
sation to him for his losses, if Mr. Robinson 
should have rescinded the bargain, and bro- 
ken up the establishment, or if Mr. Cathcart 
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should have been evicted by one having a 
better title. On the other hand, Mr. Robin- 
son would have found that sum wholly in- 
sufficient to remunerate him for his loss, if 
Mr. Cathcart should have failed to insure the 
buildings, (which constituted a very large 
part of the value of the property,) and they 
should have been consumed by fire. It is 
most natural, therefore, to suppose that the 
penalty was inserted to limit the responsi- 
bility of the parties for damages at law; 
leaving to each his remedy in equity to en- 
force the specific performance of the con- 
tract We think, therefore, - that no argu- 
ment can be drawn in favor of the defend- 
ant, from the smallness of the penalty. If 
the questions of inadequacy of price, and 
healthiness of the place, are put in issue, 
they are not supported by the evidence. 
The questions respecting the meadow, the 
springs, the rent due by Wilbar, and his 
agreement to do certain things upon the 
land, are certainly not in issue, and are 
wholly immaterial. 

Upon the whole, we are of opinion that the 
defendant has not made out such a defence 
as will justify this^ court in refusing to de- 
cree a specific performance of the contract 

The decree in substance was, that the 
Spanish fund should be paid over to the 
plaintiff, in part payment of the purchase- 
money and interest from January, 1825; that 
the defendant should' pay the balance by the 
1st October, 1829, upon payment of which 
he should be entitled to the deed filed in the 
cause, and which had been offered to him 
in June, 1823, and in default of payment of 
the balance, that the place, called Howard, 
should be sold to raise the money. 

This decree was reversed in part, upon ap- 

geal to the supreme court See 5 Pet [30 XT. 
.] 264. 
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ROBINSON v. CLIFFORD. 
[2 Wash. C. C. 1.] i 

Circuit Court, D. Pennsylvania. April Term, 
1807. 

Marine Insurance — Voyage Broken Up— War- 
rant op Survey — Evidence — Foreign Laws. 

1. Where a warrant of survey was issued, 
and a report made thereon, that the vessel was 
unfit to perform the voyage, and the vessel and 
cargo were ordered to be sold; the captain 
cannot be admitted as a witness to prove the 
condition of the vessel at the time of the sur- 
vey, and that she was unfit for the voyage. The 
proceeding was judicial, and the warrant and 
report must be produced; but the facts con- 
tained in the report may be proved by other evi- 
dence. 

[Cited in People v. Lambert, 5 Mich. 360.] 

2. A certificate of the registrar of the vice-ad- 
miralty court was produced, which stated that 

i [Originally published from the-MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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the warrant was lost. The certificate is not evi- 
dence, but the fact of the loss must be proved 
under a commission. 

3. Written statutes and edicts of foreign coun- 
tries must be produced; common or unwritten 
laws may be proved by parol. 

[Cited in Charlotte v. Chouteau, 25 Mo. 473; 
Lattourett v. Cook, 1 Iowa, 1.] 

This was an action brought on a policy, 
on the profits of a cargo on board ship Mary, 
at and from Batavia to New- York, on the 
voyage insured. The vessel having met "with 
severe weather, by which she received con- 
siderable injury, the captain, with the appro- 
bation of his officers and crew, bore away 
for the West Indies, and was captured on his 
way thither by a British cruiser, and carried 
into St. Christopher's, libelled and acquitted. 
Upon the application of the captain to the 
court of admiralty for a warrant of survey of 
the vessel, one was granted. A survey and 
report were made, condemning the vessel as 
unfit to prosecute the voyage wjth her cargo; 
in consequence of which, both ship and cargo 
were sold at a considerable profit, unless a 
charge of a large sum for money lost on bills 
of exchange taken in payment, should be ad- 
mitted as part of the loss. To prove the con- 
dition of the vessel at St. Christopher's, and 
that she was reported unfit for the voyage; 
the evidence of the captain was relied upon, 
and objected to. 

BY THE COURT. This was a judicial pro- 
ceeding, and in writing. The warrant and 
report must be produced, if you mean to rely 
upon them as a justification for breaking up 
the voyage at St. Christopher's. Parol evi- 
dence of their contents is inadmissible. But 
the facts contained in the report may, never- 
theless, be proved by other testimony than 
the report. 

The counsel for the plaintiff then pro- 
duced a certificate from the register of the 
vice court of admiralty, where the proceed- 
ings took place, stating that the warrant was 
lost. 

BY THE COURT. The proof of the loss 
is not properly made out. It should have 
been established under a commission, in the 
usual manner of proving other facts, and not 
by the certificate of the clerk. The captain, 
in his deposition, stated, that, according to 
the law of St. Christopher's, no other vessel 
could have been permitted to bring away the 
cargo. 

This was objected to, as the law itself 
should have been produced. 

BY THE COURT. The statute or written 
law of foreign countries, should be proved by 
the law itself, as written. The common cus- 
tomary or unwritten law, may be proved by 
witnesses acquainted with the law. In this 
case, it does not appear whether the law al- 
luded to by the witness, was written or un- 
written. From the very nature of it, I pre- 
sume it to be the former. The prohibition of 
other vessels to carry away a cargo situated 
as this was, would naturally be a subject of 



positive municipal law, from political or- 
other considerations of state. 

Mr. Tilghman having inquired of the 
judges, before the above question was decid- 
ed, but after it had been argued, whether 
they would allow the item in his account of 
a loss on protested bills, to go to the jury, 
without proof; and being answered, that, as 
soon as he should arrive at that item in his 
account, he would be called upon to prove it, 
or the jury would be instructed to disregard 
it; he consented to be nonsuited, saying that 
he had no proof of if, and that if that item 
were struck off the account, he acknowledged, 
no loss had been sustained. 
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ROBINSON v. COMMONWEALTH INS. CO- 

[3 Sumn. 220.] i 

Circuit Court, D. Massachusetts. May Term, 
1838. 

Mabine Insurance— Pekishablb Goods — Totajl. 
Loss — Abandonment — Half Value— Ship- 
ping — Authority of Master to Sell. 

1. Potatoes are deemed perishable articles, 
within the memorandum of a policy of insur- 
ance. 

[Cited in Silloway v. Neptune Ins. Co., 12- 
Gray, 85.] 

2. Where there is an insurance on a perish- 
able cargo, there*can be no recovery against the 
underwriters, unless in a case of the total los3 
of the cargo, by some peril insured against;, 
not even if 99 per cent, be lost. 

[Cited in brief in Howland v. India Ins. Co., 
131 Mass. 252.] 

3. It is total loss, where by reason of the 
perils insured against, the cargo is permanently 
prevented from arriving. at the port of desti- 
nation. 

[Cited in brief in Thwing v. Washington Ins. 
Co., 10 Gray, 448.] 

4. If a vessel is injured during her voyage, to- 
half her value, and no other vessel can be- 
found to carry on the cargo to her port of des- 
tination, or, if the vessel, though reparable, can- 
not be repaired within a reasonable time, and 
before the cargo, being of a perishable nature, 
will be irretrievably destroyed by the delay to 
repair, in such a case the insured may abandon, 
and recover for a total loss. 

5. With regard to the half value, the rule is, 
that the vessel, after she has been repaired, 
shall be of double the value of the cost of the 
repairs, without any deduction of one third new 
for old; and, that the deduction of one third 
new for old, is solely applicable to cases of par- 
tial loss, where the owner has come again into- 
possession of the vessel, and has received the 
benefit of the repairs. 

[Cited in brief in Heebner v. Eagle Ins. Co., 
10 Gray, 142.] 

6. The clause in the policy, "that the insured' 
shall not have the right to abandon the vessel, 
for the amount of damage merely, unless the 
amount, which the insured would be liable to 
pay, under an adjustment for a partial loss, 
shall exceed half the amount insured," is solely 
applicable to the case of an insurance on the 
ship, and has nothing to do with an insurance 
on cargo. 

7. The master has authority to sell the ship 
only in cases of extreme necessity; but this 



i [Reported by Charles Sumner, Esq.] 
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necessity is not physical, but moral, amount- 
ing to a strong and vehement exigency., it 
may be properly determined, by considering, 
whether, under like circumstances, a sale would 
have been made by a considerate owner, for his 
own interest and that of all concerned. 
[Cited in Fitz v. The Amelie, Case No. 4,838; 

The Lucinda Snow, Id. 8,591.] 
[Cited in Prince v. Ocean Ins. Co., 40 Me. 

490; Stephenson v. Pacific Mut Ins. Co., 7 

Allen, 235; Tudor v. New England Mut. 

Mar. Ins. Co., 12 Cush. 557.] 

8. A master may be presumed, in ordering the 
sale of his ship, to have done his duty properly, 
if there are no proofs to the contrary. 

9. In questions of a commercial and general 
nature, the courts of the United States are not 
positively bound by the decisions of the state 
courts. 

[Cited in Faulkner v. Hart, 82 N. T. 418.] 

This was an action on a policy of insur- 
ance, dated on the 16th of January, 1837, 
whereby the company insured for the plain- 
tiff, "one thousand dollars, on property on 
board the schooner Pantaloon, at and from 
Portsmouth to Baltimore, also four hundred 
dollars more, at the same risk;* for the assur- 
ed," at one pec cent, premium. The policy 
contained the usual clause in, Boston policies, 
that "the insurers shall not be* liable for any 
partial loss, on hemp, flax, &c> &c; nor for 
any partial, loss, on salt, grain, fish, fruit,, 
hides, skins, or other goods, that ar,e esteem-, 
ed perishable In their own nature, unless it 
amount to seven per cent, on the whole ag- 
gregate value of such articles, and happen by 
stranding," &c, &c. The breach, alleged in 
the declaration was a total loss by the perils 
of the seas. Plea, the general issue. At the 
trial, it appeared that the cargo insured con- 
sisted principally of potatoes, the remaining 
part consisting principally of fish. The cargo 
was taken on board in January, 1837, and the 
schooner sailed on the voyage in the same 
month. On her passage, she encountered a 
very severe gale of wind, and was thrown 
upon her beam ends, and remained so for sev- 
eral hours; and had sis feet of water in her 
hold, and lost a great part of her sails and 
rigging, and spars. She was afterwards right- 
ed, and encountered, in succession, two other 
very severe gales, in one of which she lost 
her compass and log-book; and drifted about, 
for some time, at the mercy of the winds and 
waves. She finally, after sixty-seven days, 
arrived at the Island of St Martin's in the 
West Indies. The master there caused a sur- 
vey to be had upon the schooner, and in pur- 
suance of the recommendation of the sur- 
veyors, the vessel was sold, and the voyage 
was broken up. When the schooner arrived 
at St. Martin's, the fish was totally destroy- 
ed, and the potatoes were nearly all rotten, or 
so much injured as to be of little value; and 
the whole of the cargo was sold- for a very 
small sum, being a balance only of about 
thirty dollars, as the net proceeds. It was in 
proof, that there was but one other -vessel in 
the port of St Martin's capable of carrying 
on the cargo to its port of destination; and 
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that vessel had a cargo on board, and was 
bound on another voyage. There was also 
evidence, that the cargo was in such a state, 
as that it was incapable of being carried to 
the port of destination, without a total de- 
struction of it by rot and decay. There was 
also evidence, that while the potatoes were 
taken on board at Portsmouth, some of them 
were injured by the frost No direct evidence 
was offered of the extent of the injury to the 
vessel, or of the costs of the repairs at St. 
Martin's, or of the particulars of the survey. 
The surveyors were not examined as wit- 
nesses. The purvey was offered as evidence 
by the plaintiff; but was objected to by the 
defendants, and was ruled out by the court. 
So that the principal evidence of the extent 
of the injury, and of the costs of the repairs, 
was of a mere circumstantial nature, from 
the testimony of the master, of the extent of 
the injury, and the fact of his having sold 
the vessel. The vessel was nearly new, hav- 
ing been built in 1836. 

Ohoate & Sewall for defendants, rested the 
defence upon the following points. (1) That 
potatoes were perishable goods, within the 
clause of thepolicy; which point THE COURT 
sustained, and held, that they were to be 
deemed perishable. (2). That the potatoes 
were injured by frost, when they were taken 
on board at Portsmouth, and they were, there- 
fore, not injured or destroyed by a peril in- 
sured against. (3) That the vessel was not 
insured to one half her value, and might have 
been repaired, and the cargo carried to Balti- 
more; and that in calculating the value, there 
should be a deduction of one third new for 
old. (4) That unless there was a total loss of 
the cargo by some peril insured against, or 
the cargo in its damaged state could not ,be 
carried on to Baltimore in the same vessel, 
or in another vessel, the plaintiff was not en- 
titled to recover. (5) That there was no suf- 
ficient evidence in the case, that another ves- 
sel could not have been procured to carry the 
cargo to Baltimore, and no sufficient proof of 
any efforts made by the master to procure 
one. 

C. G. Loring, for plaintiff, admitted, that 
potatoes were perishable goods, within the 
meaning of the clause in the policy. But he 
contended, that the damage to the cargo was 
solely attributable to the perils of the seas, 
and not to the frost. He also contended, that 
the voyage was broken up from necessity, and 
the sale of the vessel was justifiable; and 
that the plaintiff was entitled to recover for 
a total loss under all the circumstances. 

STORY, Circuit Justice (charging jury). The 
principle of law is very clear, that, as this is 
an insurance on a perishable cargo, the plain- 
tiff is not entitled to recover, unless there has 
been a total loss of the cargo by some peril 
insured against If the schooner had arrived 
at the port of destination, with the cargo on 
board, physically in existence, the plaintiff 
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would not have been entitled to recover, bow- 
ever great the damage might have been by a 
peril insured against, even if It had been 99 
per cent, or in truth even if the cargo had 
there been of no real value. This seems to 
be the result of the authorities; although it is 
certainly pressing the principle of the memo- 
randum clause to an extreme. 2 But in the 
present case, the cargo never did arrive at the 
port of destination. The question then is, 
whether there has been a total loss of the 
voyage and a non-arrival, by the peril of the 
seas. Now, the underwriters undertake that 
the cargo shall be capable of arriving at the 
port of destination, notwithstanding any of 
the perils insured against. It is, therefore, 
an insurance on the cargo for the voyage; and 
if, by reason of the perils insured against, the 
cargo is permanently prevented from arriving 
at the port of destination, that constitutes a 
total loss, for which the insured is entitled to 
recover, upon a policy like the present. If 
the vessel, during the voyage, is injured by 
the perils of the seas to the extent of half her 
value, and no other vessel can be procured to 
carry on the cargo to the port of destination; 
or, if the vessel, though reparable, cannot be 
■repaired within a reasonable time, and before 
the cargo, being of a perishable nature, will 
be irretrievably destroyed by the delay to re- 
pair; in such a case, the insured is entitled 
to abandon, and recover for a total loss.3 In 
calculating the half value, the' rule laid down 
by the supreme court of the United States is, 
that the vessel, after she has been repaired, 
must be of double the value of the costs of 
the repairs, without any deduction of one 
third new for old; and that the deduction of 
one third new for old, is not to be made in 
cases of this nature; but is solely applicable 
to cases of a partial loss, where the owner 
has come again into possession of the vessel, 
and has received the benefit of the repairs. * 
I am aware, that a rule somewhat different 
has been laid down by the supreme court of 
Massachusetts, for whose judgments I enter- 
tain the most unfeigned respect, s But ques- 
tions of a commercial and general nature, like 
this, are not deemed by the courts of the Unit- 
ed States to be matters of local law, in which 
the courts of the United States are positively 
bound by the decisions of the state courts. 
They are deemed questions of general com 
mercial jurisprudence, in which every court 
is at liberty to follow its own opinion, accord- 
ing to its own judgment of the weight of au- 
thority and principle. On the present occa- 
sion, I feel myself bound to follow the doc- 

2 See Mareardier v. Chesapeake Ins. Co., 8 
Cranch [12 U. S.] 39; Morean v. Chesapeake 
Ins. Co., 1 Wheat. [14 U. S.J 219; Dyson v. 
Rowcroft, 3 Bos. & P. 474; 3 Kent. Comm. 
(3d Ed.) 298, 299. 

3 Patapsco Ins. Co. v. Southgate, 5 Pet. [30 
U. S.] 604. 

4 Bradlie v. Maryland Ins. Co., 12 Pet. [37 
U. SJ 378. L 

e Deblois v. Ocean Ins. Co., 16 Pick. 303, 313. 
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trine of the supreme court of the United 
States, by whose judgment, indeed, I am 
bound; although, even as a new question, I 
have no hesitation to say, that I entirely con- 
cur in that judgment The clause in the pol- 
icy, "That the insured shall not have the right 
to abandon the vessel for the amount of dam- 
age merely, unless the amount, which the in- 
sured would be liable to pay under an adjust- 
ment for a partial loss, shall exceed half the 
amount insured," does not vary the principle; 
for it is solely applicable to the case of an in- 
surance on the ship, and has nothing to do 
with an insurance on cargo. 

The questions, then, for the jury to decide 
on this point are; (1) whether the vessel 
could have been repaired at St Martin's at 
all, or at a cost not exceeding half her value, 
after the repairs were made in a reasonable 
time to carry on the cargo to the port of des- 
tination. (2.) Whether, if she could be re- 
paired for less than the half value, she could 
have been repaired before the cargo would 
have been so deteriorated as to have lost all 
value, or to have been totally destroyed. (3.) 
Whether, if the vessel were not so reparable, 
another vessel could have been procured to 
carry on the cargo to the port of destination, 
in its then damaged state. If the jury should 
find all these points in the negative, then the 
plaintiff will be entitled to recover, so far as 
this question as to the totality of the loss is 
concerned. Otherwise, he will not be entitled 
to recover at all in the present c^se. 

In regard to the necessity of the sale, it is 
to be regretted that the usual evidence in 
these cases, the survey, and the testimony of 
the surveyors, as to the state of the vessel, 
and the nature and extent of the repairs, and 
the expense of making the repairs, or even the 
practicability of making the repairs, are not 
before the court It is certainly unusual for 
the assured to go to a trial, without the pro- 
duction of such documents and proofs. But 
it is also unusual for the other side wholly to 
rely upon the mere absence of such documents 
and proofs, and to make no inquiries, as to 
the state of the ship and the other facts, when 
they have been called upon to cross-examine 
witnesses, who might have spoken to such 
facts. Still, the plaintiff, notwithstanding the 
deficiency and infirmity of the direct proofs 
in these particulars, may rely, if he chooses 
so to do, upon the inferences deducible from 
the facts positively in evidence, as to the state 
of the ship, and the practicability and the 
costs of the repairs, and the necessity of the 
sale; and it will be for the jury to decide 
whether, under these circumstances, they are 
enabled to arrive at a satisfactory conclusion 
as to the facts, and as to the necessity of the 
sale. Now, certainly, the master has an au- 
thority to sell only in cases of extreme neces- 
sity, not indeed of physical necessity, but of 
moral necessity. By moral necessity, I un- 
derstand, not an overwhelming and irresistible 
calamity or force; but a strong and urgent, 
and, if one may so say, a vehement exigency, 
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"which justifies and requires the sale to be 
made, as a proper matter of duty to the own- 
, er, to prevent a greater sacrifice, or a total 
ruin of the property. In short, I know not, 
how better to put the case of such a moral 
.necessity, than to say, that it is such an act 
of sale, as under like circumstances, a con- 
siderate owner, who was uninsured, would 
adopt for his own true interest, and that of 
all concerned in the voyaged 

In cases of a sale of the ship by the master, 
it is certainly not sufficient, that he has act- 
ed with good faith, and in the exercise of a 
fair discretion; but he must also have acted 
under the pressure of a moral necessity, such 
as has been already suggested. But the ac- 
tual conduct of the master is certainly an in- 
gredient to be taken into consideration, in con- 
nexion with the other circumstances, in order 
to ascertain the fact of the necessity of the 
sale. It is certainly the duty of the master, 
both to his owner and to the shippers, to re- 
pair the ship, and continue the voyage, if it 
can be done at a reasonable expense. It is 
equally his duty not to sell the ship, except 
in cases of necessity. Now, it is a general 
principle of law, that every man is presumed 
to do his duty, until the contrary is shown; 
and, a "fortiori, this doctrine applies to the per- 
ilous responsibility of a master in ordering a 
sale of his ship. This presumption ought not, 
indeed, to prevail in the absence of all other 
proper proofs of the necessity of the sale;' 
but it is certainly an ingredient, fit for the 
consideration of the jury, in cases like the 
present. . 

The judge then summed up the evidence on 
the other points made in the defence, and left 
the whole matters of fact to the jury, intimat- 
ing, however, a strong opinion, that the 
weight of evidence was, that the damage to 
the potatoes was not by frost, but by the 
perils of the seas; and that there was no oth- 
er vessel at St. Martin's, in which the cargo 
could have been carried to Baltimore. The 
jury found a verdict for the plaintiff, for a 
total loss. A motion was afterwards made 
for a new trial by the defendants. 
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ROBINSON v. DOW. 

[1 Hayw. & H. 239.] i 

Circuit Court District of Columbia. Nov. 17, 
1846. 

False Imprisonment— Justice of Peace— Juris- 
diction. 
A justice of the peace who either requests, 
directs or commands a constable to arrest a 
party outside of his jurisdiction will be liable 
for damages to the said party in a suit for false 
imprisonment 

At law. 

Mr. Carlisle, for plaintiff. 
H. May, for defendant. 
[Before CRANCH, Chief Judge, and MOR- 
SELL and DUNLOP, Circuit Judges.] 

The declaration was in the usual form for 
a false imprisonment— damages at $2,000— 
and the defendant [Jesse E. Dow] pleaded 
the general issue. The defendant was a jus- 
tice of the peace, and being informed that 
the plaintiff [Fulder Robinson] was at a pub- 
lic bathing place in the county of St Mary, 
in the state of Maryland, made out a war- 
rant and placed the same in the hands of one 
J. V. Patton, a constable of the county of 
Washington; that the constable went to 
Piney Point at the expense of the defendant 
and arrested the plaintiff and accompanied 
him to Washington; that the constable re- 
arrested the plaintiff on his arrival in Wash- 
ington, and having the plaintiff in custody 
accompanied tEe plaintiff to the office of the 
defendant, who issued an order committing 
the plaintiff to gaol. That the defendant was 
at the wharf on the arrival of the plaintiff 
and constable, and proceeded with them to 
his office. 

On the trial of this case the following in- 
structions were read and given to the jury: 
1st instruction given by THE COURT: 
The jury must believe from the evidence 
that the arrest and imprisonment of plain- 
tiff at Piney Point was made and committed 
by said Patton, by the (request) direction or 
command of the defendant, or the plaintiff 
cannot recover (in this action damages for 
the said arrest at Piney Point) therefor, and 
the jury must find for the defendant; which 
was excepted to by the defendant, because 
the court refused to give the same unless 
with the words "request" and the words "in 
this action damages for the said arrest at 
Piney Point" 

2d instruction refused by MORSELL and 
DUNLOP, Circuit Judges: 

That the warrant offered in evidence in this 
case did not authorize the arrest of plaintiff 
out of the county of Washington, in the Dis- 
trict of Columbia, and does not of itself impli- 
cate the defendant as having authorized the 
said> arrest and imprisonment made and com- 
mitted out of the said county. 

i [Reported by John A. Hayward, Esq., and 
George C. Hazleton, Esq.] 
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3d instruction refused by THE COURT: 
If the jury believe from the evidence that 
the arrest and imprisonment of plaintiff by 
said Patton at Piney Point aforesaid was not 
continued from thence to the -county of "Wash- 
ington by said Patton, but that said plain- 
tiff was discharged and released therefrom 
at Piney Point, and was not again arrested 
or imprisoned by said Patton until the said 
plaintiff was found in the county of Wash- 
ington, District of Columbia, then the said 
plaintiff can only recover for said trespass 
committed out of the said county, and can- 
not recover for so much thereof as is alleged 
and proved to have been committed within 
the said county of "Washington. 

4th instruction refused by CRANCH, Chief 
Judge, and MORSELL, Circuit Judge: 

That if the jury believe from the evidence 
aforesaid that the arrest and imprisonment 
of the plaintiff by said Patton out of the coun- 
ty of Washington was not for the personal 
benefit or advantage of the defendant, and 
that the defendant was not present at the 
committing of the arrest there, notwithstand- 
ing the defendant did approve of and recog- 
nized the acts of said Patton, after the same 
was done and committed, then such approval 
and recognition is not evidence in the absence 
of other proof of any authority or direction 
given by defendant to said Patton about said 
arrest and imprisonment, and without such 
authority given the defendant is not liable 
in this action. 

5th instruction was refused by MORSELL 
and DUNLOP, Circuit Judges: 

That if the jury believe from the evidence 
aforesaid that the said arrest and imprison- 
ment of plaintiff within the county of Wash- 
ington was at the instance of said Dow, and 
by virtue of his said warrant to Patton, then 
plaintiff cannot recover unless from said evi- 
dence it appear that said warrant was issued 
by said Dow, not in the honest discharge of 
what he considered to be his duty in the 
premises as a justice of the peace, and from 
malice committed the plaintiff. THE 
COURT, on refusing this, instructed the jury 
that it was competent for the defendant to 
show the absence of malice in mitigation of 
damages. 

6th instruction refused by COURT: 

That the warrant offered in evidence in this 
case did not authorize the arrest of plaintiff 
out of the county of Washington, and does not 
of itself implicate the defendant as having 
authorized the said arrest and imprisonment 
made out of the said county. This instruction 
was objected to on the part of the plaintiff 
on the ground that it selects a portion of the 
evidence, and prays the instruction upon that 
alone, which objection was coincided in by 
THE COURT. Upon the trial in this case 
the defendant offered in evidence a deposi- 
tion signed and sworn to by one George 
Smith, having first proved that said Smith 
was dead, and having also just given evi- 
dence that the same was signed by said 



Smith, for the purpose of showing the defend- 
ant's motives and the ground of his action in 
issuing the warrant and being concerned in 
the said alleged trespass, and also offered the 
same in mitigation of damages, ■ but THE 
COURT refused to permit the same to be 
read to the jury for either of the purposes 
and for any other purpose, to which refusal 
the defendant excepts. 

Verdict for plaintiff 1 cent and costs. The 
defendant moved for a new trial because the 
verdict was against evidence and against 
law. Motion overruled and judgment render- 
ed on the verdict. 
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Case Mo. 11,951. 

ROBINSON v. GALLIER et al. 

[2 Woods, 178.] i 

Circuit Court, D. Louisiana. Nov. Term, 1875. 

Survivorship — Legal Presumptions — Heirs — 
Burden op Proof — Degree of Proof. 

1. Where two persons perish iu the same 
event, there are no presumptions of law as to 
survivorship unless prescribed by positive en- 
actment. 

2. The presumptions of law as to survivorship 
prescribed by the Civil Code of Louisiana, 
where two persons perish in the same event, 
only apply in the absence of circumstances of 
the fact, and where the persons are respectively 
entitled to inherit from one another. 

3. Where a male sixty-eight years of age, 
and a female forty-four years of age, respec- 
tively entitled to inherit from one another, per- 
ish in the same event, the presumption raised 
by article 939 of the Civil Code of Louisiana, 
in the absence of circumstances of the fact is, 
that the male perished first. 

4. Where the title of the plaintiff who seeks 
to disturb the possession of others depends on 
the fact that the person under whom he claims 
survived another, though both perished in the 
same event, and the case admits of no presump- 
tions of law, the burden of proof is on the 
plaintiff to establish the fact of survivorship. 
If it appear that both persons perished at the 
same instant, or if it shall be impossible to de- 
clare from the evidence which perished first, 
the plaintiff must fail. 

5. But the fact of such survivorship does not 
require any higher degree of proof than other 
facts in a civil case. 

Action at law [by William Robinson 
against Josephine A. Gallier, and others]. 
The suit was brought by the heirs at law 
of Mrs. Catharine R. Gallier, who was in her 
lifetime the wife of James Gallier Sr., against 
the heirs at law of said James Gallier Sr., 
to recover certain valuable real estate in the 
city of New Orleans, and $5,000 in coin. The 
undisputed facts in the case were as follows: 
James Gallier Sr., a citizen of Louisiana, made 
and executed his last will, by which he devised 
in fee to his said wife the real estate which 
was in part the subject of the controversy 

i [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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in this suit, and also §3,000 in coin. The 
plaintiffs in this action were the heirs at 
law of Mrs. Gallier, who was the wife of the 
testator, and the defendants were the widow 
in community and the children of James 
Gallier Jr., deceased, who was the only child 
and heir at law of James Gallier Sr. Under 
the law of Louisiana, Mr. and Mrs. James 
Gallier Sr. were not entitled to inherit from 
•one another. The defendants were in pos- 
session of all the real and personal estate 
left by the said James Gallier Sr. Mr. and 
Mrs. James Gallier Sr. were passengers on 
the steamship Evening Star, which left New 
York for New Orleans on the afternoon of 
Saturday, September 29, 1S66. There were 
-on board 213 passengers, besides the crew. 
On the afternoon of Tuesday, October 2, the 
steamship, when about 180 miles east of the 
Georgia coast, encountered a gale which, by 
midnight, became a hurricane. During the 
night the ship became disabled, fell into the 
trough of the sea and sprung .a leak. About 
5 o'clock in the morning of October 3d, she 
went down. Mr. and Mrs. Gallier Sr. per- 
ished. Only twenty-three persons of the pas- 
sengers and crew survived the disaster, and 
were saved. Mr. Gallier Sr. was, at the time 
of his death, sixty-eight years of age, and 
Ms wife was forty-four. He was- about five 
£eet ten inches in height, and of rather spare 
habit She was a little below the medium 
lieight, and weighed 212 pounds. 

Article 1697 of the Civil Code of Louisiana 
declares that "the testamentary disposition 
becomes without effect if the person institut- 
ed or the legatee does not survive the testa- 
tor." It was therefore conceded by counsel 
for plaintiffs that the legacy to Mrs. James 
Gallier Sr. in the will of her husband did not 
take effect and the plaintiffs in this action 
had therefore no title, unless Mrs. Gallier 
survived her husband; that the legacy lapsed 
if both Mr. and Mrs. Gallier died at the same 
moment, or if Mr. Gallier survived his wife. 
The only issue submitted to the jury was, 
whether or not Mrs. Gallier survived her hus- 
Ijand. To sustain the issue on their part, the 
plaintiffs offered evidence tending to show, in 
addition to the facts above recited, that Mr. 
Gal'ier was, at the time of their death in 
feeble health, and that his wife was of strong 
•constitution and in robust health. The plain- 
tiffs also adduced in evidence the depositions 
■of E. A. Van Sickle and Frank Girard, both 
of whom were survivors of the loss of the 
Evening Star. The former testified, that he 
first saw Mr. and Mrs. Gallier on deck as the 
Evening -Star steamed down the Bay of New 
York. He asked the purser, Mr. Allen, who 
they were, and was told by him, that they 
■were Mr. and Mrs. Gallier, and he afterwards 
lieard the lady addressed as Mrs. Gallier. 
He never saw Mr. Gallier after five o'clock, 
p. m., of the second day of October, the day 
before the steamer was lost About an hour 
after the ship sunk, Van Sickle says, that 
having been in the water for that length of 



time, he neared the life boat, and then saw 
Mrs. Gallier also in the water. She caught 
hold of him, and when they reached the life 
boat he helped her into It. The boat was 
capsized five times within a very few min- 
utes. Mrs. Gallier was helped into the boat 
four times, first by witness and subsequently, 
three times by witness and others. "When 
the boat was capsized the fifth time, Mrs. 
Gallier was drowned. 

Frank Girard testified, that he was an actor 
by profession, that he was a passenger on the 
Evening Star on the voyage when she was 
lost; that he knew Mr. and Mrs. Gallier, hav- 
ing been Introduced to them by Capt Knapp 
of the Evening Star. He saw Mrs. Gallier 
for the last time, between half past six and 
seven o'clock of the morning of October 3, 
1866, after the sinking of the Evening Star. 
She was in the water supporting herself on a 
piece of timber. She was at the side of the 
boat in which he was. Almost immediately 
afterwards he lost sight of her. He further 
testified, that about two or three o'clock of 
the morning of October 3d, he saw both Mr.- 
and Mrs. Gallier in their state room. Mr. 
Gallier was lying in his berth with his eyes 
closed, and Mrs. Gallier was sitting by his 
side weeping. He never after that saw Mr. 
Gallier. 

The defendants introduced the evidence of 
Anthony McMahon, second assistant engineer, 
Dennis Gannon, waiter, and Alexis Sauza, 
passenger. 

McMahon testified, that after the sinking 
of the steamer he succeeded in getting into a 
life boat, the same in which Van Sickle was. 
That there were three women and only three 
at any time In the boat. Two of these were 
saved. The third was taken Jn after the 
boat was first righted, but she was after- 
wards lost She was taken in for the last 
time after the boat had been capsized three 
times, and was so exhausted that she could 
not speak. She could not hold on and was 
lost out of the boat She was a woman 
weighing about one hundred and thirty 
pounds, about twenty-three years old and of 
medium size. 

Gannon testified that he knew Mr. and Mrs. 
Gallier, having waited upon them while they 
were passengers on the Evening Star; that 
about five minutes before the steamer went 
down he saw both Mr. and Mrs. Gallier in 
their state room, he standing and holding to 
the top of the berth to steady himself, and 
she sitting- or leaning against the side of the 
state room. After running around to find a 
life preserver, and getting one, Gannon 
climbed from the cabin to the hurricane deck 
through a sky light and in one or two min- 
utes after, the ship sunk. He did not go to 
the deck by the stairs, because there were 
about a dozen persons on them, and he 
thought he could get up quicker through the 
sky light He got in a life boat after the 
ship sunk but not the same. boat in which 
Van Sickle was. He saw many persons in 
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the water but did not see either Mr. or Mrs. 
Gallier among them. 

Sauza testified that he was saved in the 
same life boat with Van Sickle. That there 
were seven men and three women in the boat 
when he succeeded in getting in. The boat 
upset and one of the three women, who ap- 
peared to be about thirty years of age, thin in 
flesh and had but little clothing on, was lost 
The other two women were saved. 

There was some evidence tending to dis- 
credit the witness Van Sickle, and also to 
show that Girard was an actor in a negro 
minstrel troupe. 

Lionel A. Sheldon, for plaintiffs, to show 
the survivorship -of Mrs. Gallier, relied in 
part upon the presumptions of law raised by 
the Civil Code of Louisiana. He read the fol- 
lowing articles: 

"Article 936. If several persons- respectively 
entitled to inherit from one another happen 
to perish in the same event, such as a wreck, 
a battle, or a conflagration, without any pos- 
sibility of ascertaining who died first, the pre- 
sumption of survivorship is determined by 
the circumstances of the fact 

"Article 937. In the absence of circumstan- 
ces of the fact, the determination must be 
guided by the probabilities resulting from 
the strength, age and difference of sex, ac- 
cording to the following rules: 

"Article 938. If those who have perished 
together were under the age of fifteen years, 
the eldest shall be presumed to have sur- 
vived; if both were above the age of sixty 
years, the youngest shall be presumed to 
have survived; if some were under fifteen 
and some over sixty, the first shall be pre- 
sumed to have survived. 

"Article 939. If those who have perished to- 
gether were above the age of fifteen years 
and under sixty, the male must be presumed 
to have survived when there was an equality 
of age or a difference of less than one year. 
If they were of the same sex, the presump- 
tion of survivorship by which the succession 
becomes open in the order of nature must be 
admitted; thus the younger must be pre- 
sumed to have survived the elder." 

It was conceded that although the case did 
not fall within the letter of the last article 
cited, yet it did within its spirit, and as Mr. 
Gallier was sixty-eight and Mrs. Gallier only 
forty-four years of age at the time of their 
death, if the articles of the Code cited were 
applicable at all, then article 939 raised the 
presumption that Mrs. Gallier was the sur- 
vivor. Mr. Sheldon also argued to the jury 
that if these presumptions did not apply to 
the case, the evidence was sufficient to en- 
able the jury to find the fact that Mrs. Gal- 
lier survived her husband. 

H. M. Spofford (with whom was John A. 
Campbell and Gustavus Schmidt), for de- 
fendants. 

Those who invoke the aid of a court to dis- 
turb others in their possessions must make 



out their case. The burden of proof is On 
the plaintiff to establish by evidence the fact 
that Mrs. Gallier survived her husband. The 
artificial rules or legal presumptions estab- 
lished by articles 936-939 of the Civil Code 
of Louisiana do not apply to this case. It is. 
obvious upon the very face of this legislation 
that these rigid and arbitrary presumptions 
are exceptional; by the terms of article 937, 
by which they are introduced, they can be in- 
voked only "in the absence of circumstances 
of the fact." Such a case might occur where 
the deceased parties embarked upon a ship 
which, after proceeding to sea, was no more 
heard of. But here is a case where "circum- 
stances of the fact" are brought to notice in 
abundance. We know exactly where the 
steamship Evening Star perished, and how 
she perished. We trace Mr. and Mrs. Gallier 
all through the disastrous voyage, their hab- 
its on board, their rising up and sitting down, 
their positions and relative states of mind and 
body almost to the very moment when the 
ship was ingulfed; the plaintiffs even at- 
tempt to prove something after that, and to 
show by evidence of eye witnesses that Mrs. 
Gallier survived Mr. Gallier. There is, there- 
fore, by the very terms of the Code, no room 
for any legal presumption, but the case must 
be determined by "the circumstances of the 
fact" under the general rules of evidence, ap- 
plicable to all cases indiscriminately, that is 
by the common or unwritten law. 

Again, there is another conclusive reason, 
also apparent u^>on the text of the Code, why 
these artificial presumptions can find no place 
in this cause. They were made alone for 
cases where the commorient persons were 
"respectively entitled to inherit from one an- 
other." So far is this from being the situa- 
tion of the deceased parties here, that pre- 
cisely the reverse was the situation. Neither 
of them was entitled to inherit from the oth- 
er. Mr. Gallier left a living son who was of 
course his presumptive heir, and a forced 
heir to a certain extent Mrs. Gallier, even if 
she survived him, was not his heir at all. 
And, on the other hand, Mrs. Gallier left sur- 
viving her, her father (to a certain extent a 
forced heir), and her brothers and a sister of 
the half blood, who were her presumptive 
heirs, and Mr. Gallier, if he survived, was 
not her heir at all. Nor was there any reci- 
procity between them. She left no will, but 
several heirs entitled to inherit from her, of 
whom he was not one. He left a will insti- 
tuting his son, James Gallier Jr., universal 
heir, (as he would have been without the 
will), and charging him with the payment of 
a particular legacy to his wife. If she had 
survived him she would have "been entitled 
to inherit" nothing from him, she would not 
have been "called to his succession" (appellee 
a la succession), but would only have received 
a gift mortis causa out of his estate, of which 
she would have been in no sense an "heir." 

Therefore, the arbitrary presumptions of 
these articles cannot be invoked in the pres- 
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ent case -without expunging from the Code 
tlie limitation of their applicability to cases 
where the persons perishing together were 
respectively entitled to inherit from one an- 
other. This cannot "be done. The articles 
have been taken almost literally from arti- 
cles 720-722 of the Code Napoleon. The dis- 
cussions -when those articles were adopted 
(for they were novel rules, first introduced by 
that Code) show that these legal presump- 
tions were not intended to regulate any cases 
save where the parties perishing together 
were each other's presumptive heirs. That 
they have no application to legatees by last 
will is settled in France by an overwhelming 
preponderance of authority; 1 Chabot, Des 
Successions, p. 22, Com. sur art. 720, Code 
Nap.; 2 Delvincourt, Notes et Explic. p. 21; 
20 Merl. Bepert verbo "Mort," p. 419; Fa- 
vard, verbo "Succession," sec. 1, § 1, No. 6; 
Zachariai, 1. 1, p. ISO, § 85; 2 Masse et Verge 
sur Zachariae, p. 237, No. 3; 6 Dur. No. 48; 
Delaporte, Pandectes Francaises, art. 722; 
Holland de Villargues, Hep. du'Notariat, Sue. 
No. 27; Vuillaume, Com. du Code Nap. p. 198; 
3 Demante, No. 22, bis; 2 Ducaurroy Bon- 
nier et Roustaing.'No. 401; 4 Troplong, Dona- 
tions et Test, Nos. 2125, 2126, 2128, 2129; 41 
Dalloz, Jurisp. Gen. verbo "Sue," Nos. 54, 55; 
3 MarcadS, No. 27; 13 Demol. "Successions," 
No. 112. To the same effect there are two 
arrets, one of Bordeaux, 29 Janv., 1849, aff. 
Durup. Dal., p. 50: 2: ISO; the other of Paris, 
30 Mars, 1850, aff. Rosle, Dal., p. 51: 2: 108. 
As no proposition is so plain that some in- 
genious and controversial Frenchman may 
not be found to dispute it, we find here M. 
Toullier contending that the presumptions 
ought to be applied to legatees by last will. 
He even invents and adds a new legal pre- 
sumption of his own to apply to the case of 
commorient twins, and says, if they perish 
together under fifteen or over sixty, the more 
robust will be presumed to have survived; if 
between those ages, the more robust will be 
presumed to have died first. 2 Toullier, No. 
75. It may well be supposed that an author, 
however brilliant, -who indulges in such va- 
garies as this upon the law of survivorship 
would have but a slender following. And so 
he has. Portions of his views have the quali- 
fied concurrence of Vazeille, Com. sur art. 
720; Maleville, id.; Poujol, t. 1, p. 77 et 
suiv.; Belost Jolimont sur Chabot; andTeu- 
lier, t. 3, No. 119. There are no arrets in fa- 
vor of these fanciful doctrines. There being 
no decisions in our own courts upon these ar- 
ticles, they must be presumed to have been 
adopted into our Code with the prevailing con- 
struction they received in France, the country 
of their origin, which restricts the presump- 
tions, not only to cases where there are no cir- 
cumstances of the fact in evidence, but to 
cases where the co-deceased persons were heirs 
to each other. This construction but follows 
the plain text, and gives effect and meaning 
to every clause in the articles of the Code. 

20FED.CAS. — 64 
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Thus, without any presumptions established 
by law to influence, in the slightest degree, 
the decision, we are thrown back upon the 
rule that he who affirms must prove. The 
plaintiffs, in order to recover, must establish 
by evidence, of whose weight the jury are the 
sole judges, that Mr. Gallier perished before 
Mrs. Gallier. This, it is true, they may prove 
by direct or by presumptive evidence. Now 
"presumptions not established by law are 
left to the judgment and discretion of the 
judge (in this case the jury)* who ought to 
admit none but weighty, precise and consist- 
ent presumptions." Civ. Code, 22S8. In re- 
gard to presumptions of this class, or "simple 
presumptions," as they are sometimes called, 
it has been held by the supreme court of this 
state in Bach v. Cohn, 3 La. Ann. 103, that 
"the known fact on which the presumption 
reposes must draw with it the unknown fact, 
as an almost necessary consequence." Under 
the jurisprudence of Louisiana it is not enough 
for the plaintiffs to make it merely likely 
that Mrs. Gallier outlived her husband; they 
must make it legally certain. This is a gen- 
eral principle as to the quantum of proof re- 
quired of plaintiffs. Old v. Fee, 8 Mart. (La.) 
14; Skipwith v. Creditors, 19 La. 206; Wil- 
cox v. Creditors, 2 Bob. [La.] 32. "A party, 
to recover, must make his claim certain; it 
is not enough to render it probable." Mummy 
v. Haggerty, 15 La. Ann. 270; Fox v. Mc- 
Donogh's Succession, 18 La. Ann. 449; Carver 
v. Harris, 19 La. Ann. 122. In 2 Eedf. Wills, 
p. 158, § 3, it is laid down that "where the tes- 
tator and the legatee, in contemplation of law, 
die precisely at the same time, there is no 
vesting of the legacy." "And again," says 
Redfield (id.), "it failing to be shown by any 
satisfactory evidence which died first, the de- 
cision must be against the party upon whom 
rests the burden of the proof." And in this, 
as in all other cases where a person, to re- 
cover, has to show that a particular state of 
things has arisen, "the evidence must be posi- 
tive," as held by Lord Cranworth, Lord Chan- 
cellor, in the case of Underwood v. Wing, 19* 
Beav. 439, and s. c, 4 De Gex, M. & G. 633, 
Upon the trial of this case Lord Cranworth 
.invited those eminent common law judges,' 
Mr. Baron Martin and Mr. Justice Wight- 
man, to sit with him, who advised that as to 
the priority of death, by drowning in that 
case, "there might be surmise, and specula- 
tion, and guess, but we think there is no evi- 
dence." Another branch of the same case, 
under the name of Wing v. Angrave, went 
by appeal to the house of lords, and is re- 
ported in 8 H. L. Cas. p. 182. All the law 
lords concurred in the views thus summa- 
rized by the reporter of the case: "There is no 
presumption of law arising from age or sex as 
to survivorship among persons whose death 
is occasioned by one and the same cause. 
Nor is there any presumption of law that all 
died at the same time. The question is one of 
fact, depending wholly on evidence, -and. if 
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the evidence does not establish the survivor- 
ship of any one, the law -will treat it as a mat- 
ter incapable of being determined. The onus 
probandi is on the person asserting the af- 
firmative. " 

WOODS, Circuit Judge (charging jury). I 
■arn convinced by the argument which has 
ieen addressed to me in your hearing by the 
-counsel for defendants that the presumptions 
of law as to survivorship prescribed by the 
Civil Code of this state do not apply to this 
case. This is not the ease of persons re- 
spectively entitled to inherit from one an- 
other, nor is it a case where, "in the absence 
-of circumstances of the fact" the arbitrary 
presumptions prescribed by the Code can be 
-admitted. You are therefore left to decide 
the case upon the evidence as it has been 
submitted to you. You are to determine, if 
you can from the testimony, whether or not 
Mrs. Gallier survived her husband. This is 
the single issue for you to decide. There are 
no presumptions of law in the case. If the 
evidence produced by the plaintiffs estab- 
lishes the fact of survivorship to the satis- 
faction of your minds, your verdict should be 
for the plaintiff. But if from the evidence 
you should be led to the conclusion that Mrs. 
Gallier perished first, or that both Mr. and 
Mrs. Gallier died at the same moment, or 
if it shall be impossible to declare from the 
evidence, which died first, in either of these 
cases your verdict should be for the defend- 
ant. The question submitted to you is one 
purely of fact in the decision of which the 
court can give you little assistance; I can 
only lay down some general rules of the law 
of evidence for your guidance. 

In the first place the burden of proof is 
on the plaintiffs to make out their case. They 
must prove the survivorship of Mrs. Gallier 
to your satisfaction or their case fails. But 
I do not understand that the fact of surviv- 
orship requires any higher degree of proof 
than other facts in a civil case. The plain- 
tiffs have the affirmative of the issue, the 
burden of proof is on them, and unless the 
testimony in the case satisfies and convinces 
your minds you cannot return a verdict in 
their favor; but if you are satisfied and con- 
vinced, you can and should. You are not to 
decide the question on mere surmises or con- 
jectures. You are not authorized to dispose 
of the rights of the parties by mere guessing. 
There must be proof, either positive or cir- 
cumstantial, satisfactory to your minds, on 
which to base your verdict. You are the 
sole judges of the credibility of the witnesses 
and of the weight that ought to be given to 
their testimony. If a witness has been im- 
peached by proof that in some things not 
connected with the main facts of the case, 
he has sworn falsely, you would be justified 
in discarding his evidence, unless he is cor- 
roborated by other evidence. If he is cor- 
xoborated, the faet that he has sworn falsely 



In regard to other matters is no reason why 
you should reject the facts as to which he 
is sustained by other proof. It has been ar- 
gued to you that the faet that Girard was a 
negro minstrel ought to discredit his evi- 
dence. I know of no rule of law to justify 
such a proposition. All men, until some rea- 
son to the contrary is shown, are presumed 
in law to be worthy of belief. The business 
in whieh a person is engaged, if it be an 
honest one, ought not to discredit him, no 
matter how humble it may be. You will of 
course not allow your minds to be influenced 
by what you may consider the equities of 
the case. Your duty is simply to determine 
the question of survivorship. If Mrs. Gallier 
is shown to your satisfaction to have surviv- 
ed her husband, you will return a verdict for 
the plaintiffs; if you are not so convinced, 
you will return a verdict for the defendants. 

The jury found fer defendants. 
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ROBINSON v. GIFFORD.i 
District Court, S. D. New York. March 2, 1832. 

Seamen— Right to be Cured— Damages. 

[Where a cabin boy sustains an injury in the 
service of his vessel, which renders the ampnta- 
tion of both legs necessary, he can only recover 
three dollars per week from the date of the 
surgical operation to the healing of his wounds, 
and costs and counsel fees.] 

[Cited in Canfield v. Reed, Case No. 2,3S1.] 

In the United States admiralty court, dis- 
trict of New York, on the 14th inst., was 
tried the case, .Tacob Robinson v. James Gif- 
ford, master, and .Tno. Ogden and Jno. Mc- 
Comb, owners, of the schooner Agenora. This 
(says the Journal of Commerce) was a libel 
-filed against the first-named defendant, as 
captain, and the two latter, as owners, of the 
schooner Agenora, by the plaintiff, to recover 
damages sustained by him by being so frozen, 
while in the service of the vessel, that his 
legs had to be cut off between the ankles 
and knees, after he had come on shore. The 
case was allowed to go by default for the li- 
bellant, and the present hearing was had 
for the purpose of assessing the amount of 
damages which the defendants should pay. 

Mr. Western, for libellant, stated the facts 
of the case: That the boy was shipped here 
by the captain of the vessel, as servant or 
cabin boy, to Curacoa. When the vessel was 
about to return from thence to N. Y., his 
name was entered on the ship's papers, when 
about to pass through the custom house, as 
belonging to the schooner. When off the 
coast, approaching to N. Y., the weather be- 

1 [Not previously reported.] 
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came very tempestuous, "and the boy was 
placed at one of the pumps to work, while 
the cook was placed at the other. The latter 
was, however, washed overhoard, and the 
captain then took his place at the pump. It 
was while so engaged in pumping that the li- 
bellant, who appears to he about 17 or 18 
years old, became frozen. On the 25th of De- 
cember the schooner made the port of N. Y., 
and the libellant, who was unable to walk, 
crawled on his hands and knees to his sis- 
ter's house. From thence he was carried to 
the N. T. Hospital, and his legs, presenting 
symptoms of mortification, were amputated 
to save his life. The counsel also entered in- 
to an argument of great length, and cited 
various authorities, to show that where 'a per- 
son belonging to a ship's crew sustained 
damage in the service of the ship the ship 
was liable. He also cited numerous author- 
ities to prove that owners of vessels are 
Liable, not only for the negligent acts of the 
master, but for the mischiefs and wrongs 
committed by him in his vocation of master; 
that the liability of the master grew out of 
the necessary relation between master and 
servant. 

On the other side It was represented that 
where there was a personal wrong by the 
captain, if any wrong was committed, and for 
such the captain only should be considered 
answerable; therefore no recovery, could be 
had against the owners. With a view of en- 
hancing the damages, the nbellant's testi- 
mony averred that when he went on board 
he was destitute of sufficient clothing, and 
the captain promised to furnish this neces- 
sary to him, but did not do so until they were 
near the coast; and on the day of their ar- 
rival here, he was left alone on board. 

On the other side, to lessen the damages, 
the mate of the ship testified that when the 
boy complained of cold he was furnished 
with clothing. The day he was placed at the 
pumps the men were all engaged aloft; and 
when the vessel arrived, he (the witness) 
merely went on shore to get his dinner, and 
when he returned the boy had left the vessel. 

The counsel for the libellant demanded the 
value of the vessel and freight as an indem- 
nity to the boy for the loss of Bis legs. In 
support of this demand, he cited several au- 
thorities on marine law. 

BETTS, District Judge, made the follow- 
ing order in the case: Decree for libellant, 
and reference to the clerk of this court to as- 
certain at what time the libellant became 
cured of the injury received on board the 
brig Agenora (so far as the surgical opera- 
tion upon his limbs and. the healing of the 
limbs were concerned), and let a decree be 
entered that the libellant recover $3.00 per 
week from the 28th day of December, 1830, 
to that time, with his costs to be taxed.. D&- 
creed also, that $20.00 be paid for the ex- 
penses and counsel fee. 
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ROBINSON v. HALL et al. 

HALL et al. v. SCHNEIDER et al. 

[8 Ben. 61.] * 

District Court, E. D. New York. March, 1875. 

Bankruptcy— Mortgage to Secure Composition 

Notes— Adjudication Alone does not 

Divest Bankrupt's Title. 

S was adjudicated a bankrupt in 1872, com- 
promised with his creditors, and gave notes 
secured by mortgage upon his property. No^ as- 
signee was appointed under the adjudication, 
nor any further proceedings had. In November, 
1873, S, having become again involved, was 
again adjudicated a bankrupt. In the second 
proceedings, an assignee was appointed, and the 
property taken. The holders of the mortgage 
above-named, claimed the right to foreclose 
notwithstanding, and the assignee on his part 
filed a bill to set aside the mortgage. Meld, 
that the first adjudication, without the appoint- 
ment of an assignee thereunder, had no effect 
to divest the bankrupt of his title to the prop- 
erty in question so as to render the mortgage 
invalid, and an order for foreclosure must be 
granted. 

[These were actions in bankruptcy, one by 
Charles Robinson, assignee, against James 
Hall and others, to set aside a mortgage, and 
the other by James Hall and others, trus- 
tees, against John Schneider and others, to 
foreclose the same mortgage.] 

C. Jones and A. Blumenstiel, for trustees. 
H. Daily, for assignees. 



BENEDICT, District Judge. On the 13th 
day of February, 1S72, John Schneider was 
adjudicated a bankrupt upon the petition of 
one Hiram Bechtel. No warrant was issued 
to the marshal to take possession of the prop- 
erty of the bankrupt, nor any other proceed- 
ings thereafter had upon said petition. 

In May following, the creditors of Schnei- 
der agreed with him upon a compromise of 
his debts, upon his paying 65 per cent, part 
cash and part secured by notes; in pursu- 
ance of which, on the. 9th day of May, 1872, 
certain notes were made, to secure the pay- 
ment of which Schneider and his wife ex- 
ecuted and delivered to James Hail and oth : 
ers, as trustees, a mortgage upon certain real 
estate then owned by him. After the deliv- 
ery of this mortgage, notwithstanding the 
adjudication before mentioned, Schneider, 
having remained in full possession of his 
property, continued his business and incur- 
red other liabilities. 

In November, 1873, he again became em- 
barrassed, whereupon some of his creditors, 
whose debts had been contracted subsequent 
to the giving of the mortgage, filed a second 



i [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
I ed by permission.] 
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petition in bankruptcy against him, under 
which he was adjudicated a bankrupt on 
the 26th day of November, 1873. A warrant 
was thereupon issued to the marshal in pur- 
suance of the prayer of the second petition, 
and thereafter Charles Robinson and William 
G. Hawkins were appointed assignees. The 
said assignees, finding upon record the mort- 
gage which had been made to Hall and oth- 
ers, trustees, in pursuance of the composition 
as above stated, filed their bill in this court 
to set aside this trust mortgage upon the 
ground that, by virtue of the first adjudica- 
tion of bankruptcy, Schneider was divested 
of all title to his property, and therefore un- 
able to make a valid mortgage thereon. 

A cross bill was also filed in this court by 
James Hall and others, trustees under the 
said trust mortgage, to foreclose the same. 

In this last action, the complainants in the 
first action, the assignees in bankruptcy, were 
made parties defendants, who interposed the 
same defense averred as a cause of action in 
the suit brought by them to set aside the 
mortgage. 

These two cases were tried together upon 
the same testimony, and are now to be dis- 
posed of together,. 

The only question necessary to be consid- 
ered is, whether the first adjudication had 
the effect to divest the bankrupt of his title 
to the property in question, so as to render 
invalid any conveyance thereof thereafter 
made by him. Some other objections to the 
mortgage are raised by the pleadings, but 
there is an entire absence of evidence to sup- 
port them and their consideration is rendered 
unnecessary by the determination of the 
question above stated. 

Upon the main question above stated, it is 
only necessary to say that it has netm settled 
by the decision of the supreme court in the 
case of Hampton v. Rouse, 22 Wall. [89 U. 
S-] 263. In that case it was decided that the 
title of a bankrupt is not divested by an ad- 
judication in bankruptcy, but remains in him 
until an appointment of an assignee. 

In the present case, no assignee was ever 
appointed in the first proceeding. There was 
an adjudication of bankruptcy -but nothing 
more. No attempt was made to interfere 
with the bankrupt's possession of the prop- 
erty; while the bankrupt remained in the 
actual possession of the property in ques- 
tion, and when no steps had been taken to 
prevent a conveyance thereof, the bankrupt 
not having been divested of his title in good 
faith, executed the mortgage now under con- 
sideration. Such a mortgage is valid as 
against the title of an assignee in bankrupt- 
cy appointed a year and a half afterwards in 
proceedings then commenced. 

Upon this ground, therefore, the bill filed 
by the assignees in bankruptcy to set aside 
the mortgage must be dismissed, and the 
bill filed by the trustees to foreclose the 
mortgage in question must be sustained. 



Case No. 11,953. 

ROBINSON et. al. v. HANWAY. 

[19 N. B. R. 289; i 27 Pittsb. Leg. J. 21.1 

District Court, W. D. Pennsylvania. Sept. 10, 
1879. 

Bankruptcy— Proper Petition ers — Partner- 
ship — Intervening Petition, 

1. An involuntary petition in bankruptcy can- 
not be maintained by a copartnership against 
One of its members. 

2. The original petition in this case was signed 
exclusively by the partners constituting the firm 
of which defendant was a member. Interven- 
ing petitions, sufficient of themselves as to num- 
ber and amount to constitute the necessary 
quorum, were afterwards filed. Meld, that the 
original petition was void for want of proper 
petitioners, and did not give the court jurisdic- 
tion, and that the intervening petitions were al- 
so void for want of an original petition to give 
them force. 

This was a proceeding in involuntary bank- 
ruptcy [by J. Q. Robinson and others against 
Castner Hanway.] 

J. M. Kennedy and W. McCullough, for 
Robinson et al. 
Knox & Reed, for Castner Hanway. 

PER CURIAM. It was agreed by counsel 
at the trial that the jury should find the spec- 
ification of the suspension of the payment of 
commercial paper as true, and that the de- 
fendant should be adjudged bankrupt there- 
on, subject to the question reserved by the 
court, whether the original petition filed in 
the case is valid; the petitioners, the Farm- 
ers' Bank, being a partnership, and the de- 
fendant a member thereof at the time of filing 
the petition. At common law, no action could 
be sustained by a partnership firm against 
one of its members, and no legislation has 
authorized it, for the reason that the defend- 
ant would stand in the attitude of suing him- 
self, being both plaintiff and defendant— a le- 
gal absurdity. And further, the trial would 
necessitate the settlement of account between 
the firm and the defendant, only properly 
done in account render, or by bill in equity. 
In bankruptcy there is no provision for a firm 
to put one of its number into bankruptcy, 
and probably for the same reasons. In an 
adjudication in involuntary bankruptcy, ques- 
tions similar to those in actions at common 
law arise, and are decided upon the same 
.principle. The first thing to be made out by 
the petitioning creditor before the jury is his 
claim against the defendant, and in the case 
of a firm pursuing one of its members, the 
defendant would become plaintiff and defend- 
ant, with the same consequence as in an 
action at law. In this case the original pe- 
tition is signed exclusively by the partners 
constituting the firm, including the defendant, 
by John Markle, acting for the firm. It was 
filed March 13, 1S78. At a subsequent period 

i [Reprinted from 19 N. B. R. 289, by permis- 
sion.] 
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intervening petitions, though not till after the 
repeal of the bankrupt law [of 1867 (14 Stat 
517)], making of themselves sufficient in num- 
ber and amount to constitute the quorum re- 
quired, were filed. But we are of opinion that 
the original creditors* petition is void for want 
of proper petitioners, and . did not give the 
court jurisdiction of the case, and that the 
intervening petitions are also void for want 
of an. original petition to give them force. 
It is not a case of amendment of a defective 
petition of which the court has jurisdiction, 
and when the interveners perfect the petition 
by additional numbers and amounts. But it 
is an attempt to give life to a dead petition, 
to engraft branches upon a lifeless stock, and 
infuse vitality into it. The interveners must 
draw their support, if at all, from the orig- 
inal petition; but in this case the original pe- 
tition is dead, and neither supports the inter- 
veners nor itself. 

The judgment -of the court is in favor of 
the defendant, non obstante veredicto, and that 
the petition be dismissed for want'of juris- 
diction. 



ROBINSON, The (HARRIS v.). See Case No. 
6.128. 

ROBINSON (HAZARD v.). See Case No. 6,- 
281. 
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ROBINSON v. HINCKLEY. 

[2 Paine, 457.] * 

Circuit Court, S. D. New York.« 

Shipping— Master — "Wages — Change of Votage 

— Instructions — Forfeiture — Account op 

Receipts axd Expenditures. 

1. If the master of a vessel, contrary to his 
instructions, change his voyage, he will incur 
a forfeiture of his wages. 

2. Befoie the master is entitled to the pay- 
ment of his wages, it is incumbent on him to 
render a full and satisfactory account of the 
moneys received and of the disbursements and 
expenditures of the ship during the voyage. 

3. Where the master of a vessel, in violation 
of his instructions, deviated from his voyage, 
but the charter party for the deviation was en- 
tered into through the agency of the correspond- 
ent of the ship-owner, and evidence as to mis- 
conduct and negligence on the part of the mas- 
ter was contradictory, it was held that he had 
not forfeited his wages; but as the master had 
rendered no account of moneys received and 
paid out during the voyage, a decree of the dis- 
trict court, allowing wages, was reversed with- 
out prejudice and without costs: thereby giving 
to the master an opportunity of filing another 
libel, and rendering a full account of his re- 
ceipts and expenditures. 



i [Reported by Elijah Paine,' Jr., Esq.] 

2 [Date not given. 2 Paine includes cases 
from 1827 to 1840.] 



i [Appeal from the district court of the Unit- 
ed States for the Southern district of New 
York.] 

The libellant filed his libel for wages, as 
master of the ship Majestic, at the rate of 
$60 per month, as stated in the libel. He 
alleged that the voyage was from New York 
to Antwerp, and thence to such other ports 
as might be deemed expedient; that he sail- 
ed for Antwerp; that owing to the ice they 
were forced to put into Cowes, and there 
remained until by the thawing of the ice 
they were able to reach Antwerp; that he 
proceeded thence with the ship to the port 
of Bristol, where she took in her loading and 
returned to New York; and averred that 
during the whole time he well and truly per- 
formed his duty. 

The answer stated that libellant shipped 
as master of the ship Majestic, some time in 
December, 1837, and sailed under a letter of 
instructions. Alleged that he proceeded from 
Antwerp to Newport in Wales, and not to 
Bristol, as directed; denied that he well and 
truly performed his duty; averred miscon- 
duct, drunkenness and negligence. The let- 
ter of instructions bore date December 26th, 
1837, directing the master to proceed to the 
port of Antwerp, and address himself to 
Brothers ■& Co., and ascertain the prospect 
of a return freight from Antwerp to New 
York, and if obtained, to return immediately 
to New York; and if none offered, ascertain 
if any offered from Newcastle or London, 
and if none, then to proceed at once to Cadiz, 
and address himself to Lacaur & Eche- 
whake, who would load him with salt, &e. 
And then the answer charged, that contrary 
;to his instructions he entered into an agree- 
ment to proceed to Newport, in Wales, and 
take in a cargo of railroad iron for New York 
— a heavy and dangerous cargo; that the 
ship's tonnage was two hundred and ninety- 
eight tons, and she took on board 535 tons, 
which overloaded the vessel; that having 
sailed with this cargo, she was, about the 
22d June, 1838, obliged to put back to ■Bris- 
tol, where she took out her cargo and under- 
went a general repair, at an expense of 
about §6,000, occasioning great delay; that 
this delay and injury were occasioned by the 
bad habits and misconduct of the master. 
The answer also set out an account with the 
ship showing a balance against the ship of 
823,915, occasioned by the ignorance, bad 
habits and neglect of the libellant; and char- 
ged that the libellant at various places re- 
ceived divers sums of money, about £3<f0, 
which he had not credited; that the accounts 
were confused, and that no vouchers had 
been furnished. 

THOMPSON, Circuit Justice. The voyage 
in this case was certainly a very disastrous 
one to the ship-owner, and clearly with re- 
spect to many things the respondent does 
not entirely exonerate himself from blame. 
There is pretty strong evidence to show his 
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habits of intoxication occasioned negligence 
and delay, attended with injurious conse- 
quences. But all grounds of complaint on 
this account have been waived on the argu- 
ment The three principal grounds of com- 
plaint which are set up on the part of the 
respondent against the claims for wages, are: 
1. Disobedience of orders in not pursuing 
the voyage directed by the letter of instruc- 
tions. 2. Overloading the vessel. 3. In not 
rendering an account of the moneys received. 
1st. By his letter of instructions he was 
directed to proceed to Antwerp and dis- 
charge his cargo, and if any return freight 
offered at that port, to take it in and return 
to New York. If none offered there, then to 
make inquiry if any could be obtained at Lon- 
don or Newcastle; and if not, then to pro- 
ceed direct to Cadiz and address himself to 
the correspondent of the ship-owner there, and 
take in a cargo of salt, and return to New 
York. But instead of pursuing these in- 
structions, the master, whilst at Antwerp, 
chartered the vessel for a voyage from New- 
port, in Wales, to take a cargo of iron for 
New York. If the master had thus changed 
his voyage and departed so much from his 
instructions, without acting under the advice 
and sanction of the respondent's correspond- 
ents, I should incline to think it would have 
been such a violation of his orders that it 
would have incurred a forfeiture of his 
wages. But the charter party was entered 
into through the agency of the correspond- 
ents of the ship-owner, which affords rea- 
sonable ground to conclude that it was 
thought, under all circumstances, to be best 
for the interest of the ship-owner.s The evi- 

s As to what acts of the owner will ratify 
a deviation, was discussed at some length in 
Codwise v. Hacker, 1 Caines, 526: 

THOMPSON, J. This was an action on the 
case brought by the plaintiffs against the de- 
fendant, who was captain of a ship in their 
employ, for breach of orders. On the part of 
the defendant it was alleged that the instruc- 
tions vested some discretionary powers in him; 
but that admitting he had violated his instruc- 
tions, still the plaintiffs have by their conduct 
adopted his acts and thereby waived all claim 
to compensation. The general principles of 
law, as applicable to cases of this description, are 
not controverted. There can be no doubt but 
that a captain is responsible in damages to his 
owners for disobedience of orders; and there can 
be as little doubt but that the owners may adopt 
such acts as would be deemed a violation of in- 
structions, and thereby waive all claim to dam- 
ages on that account. The great difficulty arises 
in the application of the law to the case before 
us. The original instructions of the plaintiffs 
are very particular, and seem not to give any 
great latitude to the exercise of discretion. 
They say, '"It is our desire that you strictly ad- 
here to the following instructions, which are to 
be considered as binding on you, and not to be 
deviated from." They then proceed to point 
out the voyage, and the conduct to be observed 
by the captain. It appears to me, clearly, that 
the defendant's returning to New Orleans from 
the Havana, instead of coming to New York, 
was a breach of orders. But the most impor- 
tant question appears to be, whether there has 
not been a waiver by the plaintiffs of their claim 



dence Is somewhat at variance as to the 
overloading of the vessel, and the injury she 
sustained; and being obliged to put back to 
Bristol and repair, and then leaving there 
fifty tons of her cargo, are circumstances cor- 
roborating the opinion of those witnesses 
who considered her overloaded. The ton- 
nage of the ship, by measurement, was two 

for damages. The circumstances relied on by 
the defendant, to show that his acts have been 
adopted by the plaintiffs, are various. Their 
force and importance will depend much on an 
accurate attention to dates. I would, in the 
first place, observe that there is no pretence but 
that the defendant acted in good faith, and in 
a manner, as he supposed, best calculated to 
promote the interest of the plaintiffs. The great 
confidence which they uniformly, in all their 
letters, avow to repose in him, even after a 
breach of the orders, as appearing in the case, 
affords a strong presumption that the defendant, 
at least, if not the plaintiffs themselves, sup- 
posed he had some discretion left him as to the 
employment of the ship. These considerations 
ought to induce us to give the most favorable 
construction to his acts. The defendant, by let- 
ter of the 25th of November, 1T99, when at 
sea, on the voyage from New Orleans to the 
Havana, informs the plaintiffs, "that if, on 
his arrival at the Havana, he finds no advice 
from them, he intended to go to Campeachy, if 
he could get permission; if he could not, he 
should run down to New Orleans for a freight 
home." This communication is unaccountable, 
if the defendant supposed no discretion left 
him, and that he was bound by the strict letter 
of his instructions. He probably placed great 
reliance on that part of his orders which ex- 
Dressed so much confidence in him, and declares 
that the chief dependence was placed on his ex- 
ertions. It does not appear that the defendant 
received any advice whatever from the plain- 
tiffs while at the Havana the first time. Their 
letter directed to him at that place, bears date 
the 28th day of November, 1799, the very day he 
arrived there, and there is no evidence that he 
received it before he left that place, which was 
on the 29th of the ensuing month, on his voy- 
age back to New Orleans. It does not appear 
that any freight offered for the United States, 
or that the captain sought for any. The plain- 
tiffs, by letter, dated the 2d of January, 1800, 
acknowledge the receipt of the information 
from the captain that he proposed going to 
Campeachy or returning to New Orleans, and 
they greatly lament such determination, on ac- 
count of the high premiums of insurance on that 
voyage, but say nothing about his having broken 
his orders. Again, by letter of the 29th of 
January, 1800, the plaintiffs complain much of 
the defendant for not writing oftener, and ad- 
vising them of his situation, so that they might 
keen the ship and cargo covered by insurance. 
This letter, which may emphatically be styled 
a letter of complaint, is so far from containing 
any suggestion of a violation of orders, that 
it expressly declares, "All the fault we find 
(and which is a great one) is your omission and 
neglect of writing us by every opportunity." 
When this letter was written, the plaintiffs had 
full knowledge of the situation of the ship; they 
well knew that the defendant was pursuing a 
different line of conduct than the one they had 
marked out for him; still they found no fault 
with this: the only complaint was, that he did 
not keep them advised of his situation, so that 
they might secure themselves by insurance. 
And by the testimony of Mr. Bloodgood, it ap- 
pears that, in the month of February, 1800, 
and after the plaintiffs knew of the defendant's 
intention of going from the Havana to New Or- 
leans a second time, Mr. Ludlow, one of the 
plaintiffs, declared that Captain Hacker was 
an honest man, and that he believed he did the 
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hundred and ninety-eight tons, and she took 
on hoard five hundred and thirty-five or 
forty tons of iron— and her repairs cost up- 
wards of §6,000. Although these cireumstan 
ces strongly fortify the charge of misconduct 
on the part of her master, I should not, how- 
ever, he disposed to disturb the decree of the 
district court on these grounds. But I can- 
best for their interest, and the only fault he 
found was. his not writing. He made no com- 
plaint of disobedience of orders. These acts 
and declarations, I think, afford an irresistible 
conclusion, that the plaintiffs intended to adopt 
all the acts of the defendant of which they were 
apprized the beginning of February, 1800. 
These acts included the-o?oyage from the Ha- 
vana to New Orleans. It remains to be exam- 
ined whether the plaintiffs have, by any sub- 
sequent conduct, adopted the acts of the de- 
fendant after that time. It appears by the de- 
fendant's letter, dated at New Orleans the 23d 
of February, 1800, he had received the plain- 
tiff's letter, dated the 2d of January, 1800, 
wherein they gave him positive orders to come 
immediately home with the ship. But by the 
same letter he apprizes them that he had pre- 
viously purchased a cargo on their account, 
from which he could not retract, which made it 
necessary for him to proceed on the same route 
he went before. And by another letter of 
April the 19th, he apprizes them of his arrival 
at the Havana a second time. After this we 
find the plaintiffs insuring this ship and cargo, 
as their own, on the voyage from the Havana to 
New York. On her arrival at New York, they 
took possession of her, sold the cargo, received 
the proceeds, and treated them in every respect 
as their own. This conduct, it appears to me, 
is conclusive to show that they considered the 
reasons assigned by the defendant for going to 
the Havana a second time, as sufficient; and 
that they intended to adopt his acts. In the 
Case of Smith v.Cologan,2 Durn.& E. [2 Term 
K.] 188, in a note, it was decided by Buller, J., 
that where a principal, with knowledge of all 
the circumstances, adopts the acts of his agent 
for a moment, he ought to be bound by them. 
So, also, in the case of Cornwal v. "Wilson, 1 
Ves. Sr. 509, where a factor in the purchase of 
goods had exceeded the price limited, yet the 
principal received the goods, and disposed of 
them as his own; and it was held that this was 
an adoption of the factor's act, notwithstanding 
the principal, by a letter, had expressly dis- 
avowed receiving the goods on his own account. 
Lord Chancellor Hardwieke declares the prin- 
cipal concluded by his own acts; by taking the 
goods to himself and treating them as his own; 
and that these acts being subsequent to the 
letter disaffirming the contract, explained the 
nature of the whole transaction, and the intent 
with which he acted. 

KENT, J: Th'ere can he no doubt, I think, 
but that the defendant was guilty of a breach 
of orders, in returning to New Orleans from the 
Havana. Here the deviation from his instruc- 
tions commenced, and the only question is, 
whether the plaintiffs have, by their acts and 
declarations, ratified his conduct, and precluded 
themselves from the present suit. .The rule is, 
that if, with a knowledge of all its circumstan- 
ces, a principal adopts the acts of his agent, he 
is bound by them. 2 Durn. & E. [2 Term R.] by 
Buller, J.; 1 Ves. Sr. 509. This principle was 
recognized by this court, in the case of Towle 
v. Stevenson, 1 Johns. Gas. 110. decided in 
October term, 1799. In that case, the defendant 
received a bili of exchange to collect for the 
plaintiffs; and to enable the endorser to secure 
himself, he surrendered it up to the endorser, 
without receiving the money, and, consequently, 
made himself liable. This fact was afterwards 
disclosed by him -to the plaintiffs, who, without 



not satisfy myself that injustice has not 
been done by the master in not accounting 
for the advances he has received on account 
of the ship-owner. The accounts, as exhib- 
ited on the hearing, are so irregular, and un- 
accompanied by vouchers, that to allow the 
master to receive the full amount of his wa- 
ges, (§556.86,) with interest, without requir- 

any express discharge to him, or ratification of 
his act, assumed the business of pressing the 
endorser for payment. The endorser failed, 
and this assumption of the business, after a 
full disclosure had been made, was held to ex- 
onerate the defendant. The defendant, in the 
present case, oeems not to be liable to the charge 
of any intentional wrong. Although the great 
outline of the voyage was prescribed to him, he 
was, in every other respect, left with large dis- 
cretionary powers. It is admitted, as not lia- 
ble to dispute, that an explicit approbation of 
the conduct of the defendant would be a waiver 
of any remedy on the part of the plaintiffs ; and 
are not the circumstances in this case equiva- 
lent to such approbation V When a factor is, 
entrusted with large power, requiring the exer- 
cise of much sound judgment, and he acts with 
an honest, though misguided zeal, for the in- 
terest of his principal, it is just and politic to 
construe the acts of the principal pretty liberally 
in favor of an adoption of those of the agent. 
After the plaintiffs had full knowledge of the 
defendant's second voyage to New Orleans, 
they insure, on their own account, the cargo and 
freight of such second voyage, and of the sub- 
sequent voyages back to the Havana and to 
New York. They receive, sell and take to 
themselves the proceeds of the molasses, which 
were an investment by the defendant at the Ha- 
vana of what was to be traced back, as the re- 
sult of part of the freight of the first voyage 
from New Orleans to the Havana, and which 
molasses the defendant had shipped to the plain- 
tiffs as for their account They declare by let- 
ter to the defendant, that they have full confi- 
dence he would use his best endeavor to pro- 
mote their interest, and that they find no fault 
with him, except in his neglect in not writing 
to them, and they declared the same to other 
persons. These acts and declarations amount 
to something more than an equivocal adoption 
of the defendant's acts, they are a clear and in- 
telligible approbation. The molasses were the 
result of a conversion by the defendant of the 
freight, and yet the plaintiffs accept the mo- 
lasses, as shipped on their account, and sell 
them as their own. During all these acts, there 
is not a disavowal in any shape of the defend- 
ant's conduct. In the case of Cornwal v. "Wil- 
son, 1 Ves. Sr. 509, the factor, in the mirchase 
of hemp, exceeded his limited price. The prin- 
cipal, by word, refused the contract, as he had 
a right to do, but he still took the goods to him- 
self. He acted wi+h them as his own; sold 
them as his own, and not as factor for his fac- 
tor. Lord Hardwieke held that notwithstand- 
ing what he said, he meant to take them as his 
own, and decreed accordingly, that the principal 
was bound by the price given. The present 
case is certainly as strong for the defendant, 
and I am of opinion that the plaintiffs have 
sufficiently sanctioned the defendant's depar- 
ture from his instructions, and are not entitled 
to recover against him on that ground. 

LE"WIS, C. J. The plaintiffs, as owners, 
prosecute the defendant for breach of orders, 
as master of their ship Young Eagle. The de- 
fendant has committed a breach of those orders, 
and for this he is liable in damages, unless jus- 
tified by the peculiar circumstances of his situa- 
tion, or discharged by the subsequent conduct 
of the plaintiffs. The state of the ship created 
no impediment. She was completely repaired 
at New Orleans on her first arrival there. The 
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Ing from him a full and satisfactory account 
of the moneys received, and of the disburse- 
ments and expenditures of the ship during 
the voyage, would not only be doing injus- 
tice to the respondents, but would be sanc- 
tioning a laxity of conduct on the part of 
the master, in matters entirely within his 
own control and duty, that would be un- 
sound in principle and injurious in practice. 
But to giuard against any injustice being 
done to the master, I shall reverse the decree 
of the district court, and dismiss the libel 
without prejudice, and without costs wn ei- 
ther side; thereby giving to the libeiiant an 
opportunity of filing another libel, and ren- 
dering a full account of his receipts and ex- 
penditures. 

See The Grand Turk [Case No. 5,683]; The 
Mary [Id. 9,186]; Murray v. Lazarus [Id. 9,- 
962], 

season of the year was a fact known to the own- 
ers at the time they gave the instructions. The 
want of freight and convoy cannot form a jus- 
tification, as they were not events by which 
the conduct of the voyage was to be influenced. 
For a discharge, on the ground of the plaintiffs' 
having adopted his acts, the defendant relies on 
certain conversations between Mr. Ludlow and 
Mr. Blcodgood, the letter of the plaintiffs of 
the 29th of January. 1800, their procuring in- 
surance on the unauthorized voyages, and their 
receiving and selling the cargo of molasses he 
brought from Havana to New York. The sub- 
stance of these conversations was, that Mr. 
Ludlow believed Mr. Hacker an honest man; 
that he did the best for their interest; and that 
the only fault he found was his not writing. 
When these conversations took place does not 
precisely appear, further than that one was 
about the 6th of February, 1800, the other in 
the spring of that year. The letter of the 29th 
of January is to nearly the same effect; contain- 
ing a declaration that all the fault they found 
was the defendant's omitting to write to them. 
It must be remembered that at the time of 
these conversations, and of writing the letter 
of the 29th of January, it does not appear that 
the plaintiffs knew of his having actually com- 
mitted a breach of orders. They only knew he 
contemplated it when at sea on the 2oth of No- 
vember, in the event of his not meeting at Ha- 
vana with advice from them. This cannot, 
then, be construed into an aoprobation of con- 
duct, of which thev probably were ignorant. 
But were it otherwise, the approbation relied 
on to excuse mal-conduet, where by parol mere- 
ly, ought to be unequivocal and explicit; and a 
mere declaration of a belief in the honesty and 
integrity of the defendant, and a refusal to 
complain of his conduct, cannot be sufficient. 
Many an honest man has committed errors 
which have rendered him liable in damages, and 
many an injured one has refused to complain. 
The acts of the plaintiffs remain to be consider- 
ed. Their procuring insurance on the unauthor- 
ized voyages, and their receiving and selling the 
molasses. I can discover no principle on which 
either of these a^ts can be construed into an 
adoption of the conduct of the defendant. It 
would be a regulation ruinous to commerce, if 
whenever a portion of a merchant's property is 
sacrificed by the unauthorized acts of the mas- 
ter of his ship or consignee, that he should.be 
obliged to jeopardize the remainder, before he 
shall be entitled to a recovery in damages. In 
the present instance, the owners' property, in 
neither the vessel, her cargo, nor her earnings, 
was in anywise changed by the conduct of her 
master. They were, therefore, perfectly cor- 
rect in what they did. and their right to recov- 
er remains unimpaired. 
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ROBINSON et al. v. HOLT et aL 

[Hempst. 426.] i 

Circuit Court, D. Arkansas. June, 1840. 

Bail — Affidavit — Amount of Uebt — Certainty 
— Capias. 

1. An affidavit to hold to bail must state the 
indebtedness positively, and specify the exact 
amount due. leaving nothing to inference; oth- 
erwise it will be fatally defective, and the order 
allowing a capias will be vacated. 

2. Affidavits to hold to bail must be strictly 
construed. 

[This was an action by David F. Robin- 
son and Henry G. Pratt against "William D. 
Holt and Joseph H. Holt Heard on motion 
to vacate order allowing capias.] 

F. W. Trapnall and John W. Cocke, for 
plaintiffs. 

A. Fowler and S. D. Blackburn, for de- 
fendants. 

JOHNSON, District Judge. This is a mo- 
tion made lay the attorney of the defendants, 
to vacate the order allowing the capias ad 
respondendum, and to direct the bail bond to 
be cancelled, and the common appearance of 
the defendants to be accepted in the action. 
Rev. St. p. 622, § 24. The affidavit to hold 
to bail is in the following words: "District 
of Arkansas, ss. I, F. W. Trapnall, state on 
oath, and verily believe, that the said Robin- 
son, Pratt & Co., the plaintiffs in the above 
suit, have a subsisting and unsatisfied cause 
of action against the said defendants W. D. 
and J. H. Holt, namely, a promissory note for 
$64420/100, dated 26th October, 1838, and 
due at eight months with all exchange on 
New York, and that said defendants are about 
to remove out of the state of Arkansas." The 
insufficiency of the affidavit is relied upon to 
sustain the motion, and the only question is, 
whether the affidavit is sufficient to hold the 
defendants to bail. The statute of this state 
on the subject, which is adopted as the rule 
of practice in this court, provides, "that no 
order to hold to bail shall be made, unless the 
court or officer be satisfied by the affidavit 
of the plaintiff, or some other person for him, 
that the plaintiff has a subsisting and unsatis- 
fied cause of action against the defendant." 
Id. p. 620, § 9. "When the amount of the 
plaintiff's demand is liquidated, the amount 
must be specified in the affidavit; and in all 
other cases the facts and circumstances must 
be stated therein." Id. p. 620, § 10. This af- 
fidavit is certainly defective in not specify- 
ing the amount of the plaintiff's demand. It 
is true it is stated that the plaintiffs have a 
subsisting and unsatisfied cause of action 
against the defendants, to wit, a promissory 
note for §64£2°/ioo, dated the 26th October, 
1838, and due at eight months; but it is not 
stated that the whole, nor how much of the 
note is unsatisfied and unpaid. This may 
be true, although only a small portion of the 
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note remains unpaid. If one hundred dol- 
lars only, or any lesser sum was due on the 
note, still the affidavit is true, and the plain- 
tiffs have a subsisting and unsatisfied cause 
of action against the defendants. The affi- 
davit, thus failing to state and specify, the ex- 
act amount due to the plaintiffs, but leaving 
it entirely uncertain, is on that account fatal- 
ly defective, and was insufficient to require 
the defendants to he held to hail. The affi- 
davit is also defective, in not being positive 
as to the indebtedness of the defendants. It 
must expressly state that the defendant is 
indebted to the plaintiff, without any thing 
being left to be collected by inference. And 
if the words be not strictly words of refer- 
ence, yet if they be of the same tendency, 
leaving any thing to be collected therefrom, 
the affidavit will be bad. 1 Sell. Prac. 112, 
and cases there cited; 3 Term R. 575; 2 Nott 
& McO. 585. The present affidavit refers to 
the note of the defendants, -which appears to 
be the basis of the belief of the affiant. In 
the case of Taylor v. Forbes, 11 East, 315, 
Lord Ellenborough observed, that "the strict- 
ness required in these affidavits is not only 
to guard defendants against perjury, but also 
against any misconception of the laws by 
those who make them, and the leaning of my 
mind is always to great strictness of con- 
struction, where one party is to be deprived 
of his liberty by the act of another;" and in 
this sentiment of the chief justice of England, 
I heartily concur. Motion sustained. 
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ROBINSON v. HOOK. 

[4 Mason, 139.] i 

Circuit Court, D. Maine Oct. Term, 1826. 

Informers— Jurisdiction of Seizure — Account 

and Distribution— Limitations— 

Disavowed Trusts. 

1. The informer of a violation of the revenue 
laws, by virtue of which a seizure is made, and 
condemnation of the property is obtained; can 
entitle himself to a reward or portion of the 
property only in cases provided for by some stat- 
ute. Such services do not create a legal or eq- 
uitable title to compensation. 

2. The district courts, as courts of admiralty 
having jurisdiction of seizures, have also ju- 
risdiction of the question, who are entitled to 
the proceeds as informers or otherwise. 

3. The principal jurisdiction of the seizure 
being exclusive, the question, who is informer, 
is, it should seem, exclusive also. 

4. But where the fact, that the party is in- 
former, is not in controversy, a court of common 
law or equity may sustain a suit for an ac- 
count and distribution of the informer's share. 

[5. In cases of concurrent jurisdiction, courts of 
equity consider themselves within the spirit of 
the statute of limitations, and act in obedience 
to it, but in the consideration of purely equitable 
rights and titles they act in analogy to the stat- 
ute, but are not bound by it.] 

[Cited in Sherwood v. Sutton 1 Case No. 12,- 

i [Reported by William P. Mason, Esq.] 
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782: Ex parte Storer, Id. 13,490; HaR v. 
Russell, Id. 5.943.] 
[Cited in Buckingham v. Ludlum, 3T N. J. 
Ea. 145. Cited in brief in Derrickson v. 
Cady, 7 Pa. St. 30. Cited in Farnam, v. 
Brooks. 9 Pick. 243; Harlow v. Dehon, 111 
Mass. 199; Johnson v. Ames, 11 Pick. 1S2; 
Keeton v. Keeton, 20 Mo. 539. Cited in 
brief in King v. White, 63 Vt. 160, 21 
Atl. 535. Cited in Landis v. Saxton, lOo 
Mo. 490. 16 S. W. 912; Newson v. Bar- 
tholomew Co., 103 Ind. 529, 3 N. E. 163; 
Partridge v. Wells, 30 N. J. Eq. 179.] 
[6. Cited in Speidel v. Henrici, 120 U.S. 386. 
7 Sup. Ct. 611, and Naddo v. Bardon, 47 
Fed. 790, to the point that time begins to run 
against a trust as soon as it is openly dis- 
avowed by the trustee's insisting upon an ad- 
verse right and interest, which is clearly and un- 
equivocally made known to the cestui que trust; 
as when, for instance, such transactions take 
place between the trustee and the cestui que 
trust as would, in case of tenants in common, 
amount to an ouster of one of them by the oth- 
er.] 

This was a bill in equity for a discovery 
and account under the following circumstan- 
ces: In August, 1813, the plaintiff [John Rob- 
inson], with some other persons, in a small 
boat, took possession of a small vessel, of 
a suspicious appearance and conduct, then 
hovering on the coast of Maine, and which 
was employed in making collusive captures 
of vessels coming from the British provinces, 
loaded with goods of British manufactures, 
on American account. At the time of the 
seizure, a small packet was thrown over- 
board by the officers of the vessel, which was 
recovered by the seizors, and was found to 
contain letters and documents, some with 
fictitious signatures, one wholly in cipher, 
and some in language and allusion designed 
for secrecy and private explanation. The 
whole disclosed a very extensive system of 
illicit commerce, carried on by citizens of the 
United States, and especially by some mer- 
chants at Boston, with England and the 
British provinces, for the purpose of illegal- 
ly importing into the New England states 
goods of British manufacture. These papers 
were delivered to the defendant [Josiah 
Hook], who then was, and yet is, collector 
of the customs for the district of Penobscot, 
who transmitted copies to the government. 
The charges in the bill are, that by virtue of 
the information communicated by these pa- 
pers, the defendant made sundry seizures of 
vessels and merchandises of great value, and 
procured condemnation thereof in the courts 
of the United States, and received the pro- 
ceeds adjudged to the collector, including the 
share of the informer; that the plaintiff is 
entitled to the informer's share of such sei- 
zures; that the papers were so entrusted to 
the defendant for the purpose of procuring 
such condemnations. It therefore prays a 
discovery and account, and general relief. 

The answer of the defendant admits the re- 
ceipt of the papers, and annexes copies of 
them; but denies, that any seizure whatso- 
ever was made by him in consequence of the 
information communicated by them; but ad- 
mits, that on a seizure made by another col- 
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lector, he received what might be deemed the 
informer's share, and after deducting his own 
expenses, he paid a moiety of the residue to 
the plaintiff and his brother, who was jointly 
interested with the plaintiff. It also relies 
on the statute of limitations, and denies all 
equity in the plaintiff. &e. &c. The general 
replication was filed, and the cause being set 
down for a hearing upon the pleadings and 
evidence, came on to be heard at this term. 

Greenleaf & Longfellow, for plaintiff. 
Shepley & Orr, for defendant 

STORY, Circuit Justice. This is a cause of 
a somewhat extraordinary nature. The se- 
cret papers disclose one of the most ex- 
tensive enterprises for the illicit importation 
of British goods from the British provinces, 
into the United States, on American account, 
during the late war, by means of collusive 
captures and otherwise, which was probably 
ever undertaken in violation of our laws. 
That its success was not as complete, as the 
plan was broad, is owing, in a great measure, 
to the seizure of these very papers, which had 
the double tendency of deterring the parties 
from the full execution of the scheme, and 
of stimulating the vigilance of the officers of 
our own government to defeat it. I am sorry 
to perceive, that the duces facti are native 
merchants, and that their own examinations, 
taken in this very cause, leave not the slight- 
est doubt of their intentional guilt. I will 
not attempt to characterize these transac- 
tions in the language which belongs to them; 
though it cannot be concealed, that they are 
such as must carry along with them the re- 
proaches of the country, and probably, in 
moments of cool reflection, the pains of self- 
condemnation to the parties themselves. 
Some things are indeed made clear by these 
papers, which were involved in much embar- 
rassment and obscurity in the course of the 
prize proceedings of the late war. In the 
lenient administration of prize law, which 
was adopted by the courts of the United 
States during this period, and especially in 
lending an indulgent ear to the claims of our 
own citizens, it is some consolation to know, 
that the justice of those sentences of con- 
demnation, which admitted of most contro- 
versy, have, in an unexpected manner, been 
confirmed by facts recently brought to light 
In considering the present case, it is mate- 
rial to observe, that however great may be 
the merit of the plaintiff and his coadjutors, 
in refusing the bribes offered to them for the 
suppression of these papers, and in putting 
them into the possession of the government 
for public purposes, and however great may 
be the benefit derived to the government, 
by tbe facilities thus afforded to detect 
frauds, and to escape from mischievous vio- 
lations of its rights, it is not within the cog- 
nizance of this court to administer any rem- 
edy for such services. So far as they are en- 
titled to reward, beyond that gratitude, 



which must always be felt for public bene- 
factors, it belongs exclusively to another de- 
partment of the government, to recognise and 
adjust the claim. Courts of equity can only 
enforce existing rights, which are already 
vested in the parties, and give such remedy 
as ex aequo et bono ought to attach to them. 
It is material also to state, that the present 
bill is exclusively framed upon the notion ot 
a legal right. In its general structure it pro- 
ceeds upon the ground, that the plaintiff is 
entitled to the share of the informer, in cases 
of property seized and condemned for illicit 
traffic, in consequence of his information- 
It states, that sundry seizures were made, or 
claims interposed, in behalf of the United 
States, by the defendant, by means of this 
information, and that the defendant received 
large sums of money, as the informer's part 
upon the condemnations, on those seizures 
and claims, which he ought to account for 
and pay to the plaintiff. If there be any al- 
legation in the bill more broad in its terms, 
it is too loose and indefinite to found any de- 
cree upon. There is no charge of any con- 
tract or agreement between the parties, as to 
what use should be made of the papers, or 
that the defendant should act as general 
agent of the plaintiff in relation to them, and 
apply them for his benefit in the best man- 
ner he could, and account for any moneys so 
received, deducting a reasonable compensa- 
tion. I do not mean to suggest, that, upon 
the present state of the evidence, such a 
charge would materially aid the cause; but 
I wish to show, what in one aspect of the 
cause may be important, that no special trust 
or confidence is asserted, and that so far as. 
the bill avows merits, it is upon the fact that 
the plaintiff is informer. 

What, then, is to be deemed the nature of 
the bill? It cannot proceed upon any loose 
notion, that a party, who gives material infor- 
mation, is entitled at common law, or in a 
court of equity, to a part of the proceeds of 
any property seized and condemned by means 
of such information, or to any particular com- 
pensation for such information, when given to 
officers of the government. It is the duty of 
every citizen to aid in detecting violations of 
the laws, and enforcing the administration of 
public justice. His reward, in such cases, is 
to be found in the consciousness of a perform- 
ance of duty to his country, and in the ap- 
probation of his fellow citizens. There is no 
pecuniary recompense attached by the princi- 
ples of law to services of this nature. He 
who brings a felon to public justice, or re- 
fuses to conceal a crime, is certainly entitled 
to great credit for his good conduct; but it 
has never been supposed that a contract could, 
thereby be implied to share in the property, 
which should accrue to the government or its 
officers upon the conviction. The law does 
not award pecuniary compensation for the 
performance of general duties; and it is only 
where some statute has held out, from policy, 
a specific reward, that the public faith is- 
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pledged to allow It The bill, then, must he 
understood to claim the informer's share of 
forfeited property in such cases only as are 
provided, for by some statute; for a more gen- 
eral right is not acknowledged in the princi- 
ples of our jurisprudence. It would have been 
well if the bill had, in this respect, aimed at 
something like certainty and accuracy; and 
had put the court in possession of the cases 
in which an informer is entitled to a share, 
and what that share is, to the extent at least 
of the claims asserted by the plaintiff. 
Whether in strictness the bill can be main- 
tained without such allegations (for otherwise 
it is a mere searching and inquiring bill), I 
do not decide, because the point has not been 
pressed by counsel; and I am, generally, dis- 
inclined to take exceptions, where the merits 
of the cause, as It has been argued, can be 
disposed of without insisting on them. For 
the same reason I pass over the question, 
whether the proper parties are before the 
court. Upon the plaintiff's own showing oth- 
er persons were concerned in the original en- 
terprise, by which the secret papers were ob- 
tained, and no reason is stated in the bill, 
why they are not made plaintiffs, or why the 
plaintiff is to be deemed the sole informer en- 
titled to compensation. The cause is not with- 
out its difficulties from this omission. But 
waiving all discussion upon these collateral 
questions, I come to the consideration of the 
points, which have been mainly relied upon 
by counsel, to maintain or defeat the bill. 

The first is, that the court has no jurisdic- 
tion to entertain the cause. Its jurisdiction 
over the parties, as citizens of different states, 
is not controverted. But it is said, that 
causes of this nature are not within the prop- 
er cognizance of a court of equity. The argu- 
ment addressed to the court is, that seizures 
like the present are causes exclusively of ad- 
miralty jurisdiction, and that the right to 
distribute the proceeds attaches as a neces- 
sary Incident to the court, having possession 
of the cause, In the same exclusive manner as 
the seizure itself. Consequently, if the plain- 
tiff has any remedy at all, it is a remedy to 
be administered upon his petition, as inform- 
er, to the admiralty court, which awarded the 
condemnation and distribution of the pro- 
ceeds. Of the right of the courts of the Unit- 
ed States, exercising admiralty jurisdiction, to 
decree a distribution of the proceeds subject- 
ed to condemnation as incidental to the pos- 
session of the principal cause, no legal doubt 
can be entertained. It is a point long since 
settled in the practice of this court, and the 
doctrine has been fully recognised by the su- 
preme court in the case of The Josefa Segun- 
da, 10 Wheat. [23 U. S.] 312, 322. The claims' 
of the parties who are entitled to distribution 
may be brought forward and specified on ap- 
plication to the court in the original decree. 
But if no such application is made, the par- 
ties in Interest may obtain the same result 
by means of a supplemental libel, bringing the 
matter before the cognizance of the court. 



(Case No. 11,956) ROBINSON 

Usually the form of the decree in common 
cases is, "that the proceeds be distributed ac- 
cording to law." And if no controversy 
arises, this is sufficient. The collection act of 
1799, c 128, § 89, provides, that the proceeds 
of all seizures, after condemnation by the 
court, shall be paid over to the collector, and 
he is directed to pay and distribute the same 
according to law. But this does not take 
from the court the right to ascertain who are 
the parties entitled to distribution, or clothe 
the collector with any such authority. He is 
a mere ministerial officer, who is to distribute 
the forfeiture under the direction and super- 
vision of the court. 

The authority to distribute being then 
clearly vested in the court having possession 
of the principal cause, the next consideration 
is, how far that authority is exclusive. By 
the judiciary act of 17S9 [1 Stat. 72] c. 20, § 
9, it is provided, that the district court shall 
have exclusive original cognizance of all civil 
causes of admiralty and maritime jurisdic- 
tion, including all seizures under laws of im- 
post, navigation, or trade, of the United 
States, where the seizures are made on wa- 
ters which are navigable from the sea by 
vessels of ten or more tons burthen, and also 
exclusive original jurisdiction of all seizures 
on land or other waters, than as aforesaid, 
made. If the jurisdiction over the seizure, 
then, is exclusive, it would seem to follow, 
that it is also exclusive over the incidents, 
of which the distribution is one. It might 
otherwise happen, that a conflict of jurisdic- 
tions might arrive, and that different parties 
might be held entitled in different courts. 
Nor am I able to perceive, how any judg- 
ment, in any court of common law or equity 
could oust the proper court, possessing cog- 
nizance of the seizure, from the free and full 
exercise of its distributing authority. Oases 
of this sort are familiar .in the admiralty. 
The settled rule, acknowledged by the courts 
of common law, is, that where the admiralty 
has exclusive jurisdiction of the principal 
cause, it has the like jurisdiction over all the 
incidents. Therefore, in matters of prize, it 
has been held, that the admiralty possesses 
exclusive jurisdiction to ascertain who are 
the captors, because it is an incident to the 
general jurisdiction, and included in the pow- 
er of distribution. See Smart v. Wolff, 3 
Term R. 323; Lord Camden v. Home, 4 Term 
B. 383, 1 H. BI. 476, 524; Willis v. Commis- 
sioners of Prizes, 5 East, 22; Duckworth v. 
Tucker, 2 Taunt 7; Keane v. The Gloucester, 
2 Dall. [2 U. S.] 37; Penhallow v. Doane, 3 
DalL [3 U. S.] 54; The Brutus [Case No. 2,- 
060]; The Dash [Id. 3.5S4]. Courts of com- 
mon law decline any interference in the mat- 
ter. The same principle applies to cases of 
seizure by the strictest analogy, for these are 
exclusively cognizable in the district court, 
and the exclusive authority to ascertain the 
distributees seems to be a natural, if not an in- 
separable incident. The same public policy 
which justifies the exclusive appropriation of 
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the former to a particular tribunal, points with 
equal cogency to a like appropriation of the 
latter. Even in cases, partaking more of the 
nature of concurrent jurisdiction, at least un- 
der certain circumstances, the court obtaining 
possession of the cause by a process in rem, 
acquires an exclusive right over the incidents. 
As in cases of salvage on the instance side 
of the court, it has always been supposed, 
that the possession of the cause gave the 
court an exclusive authority, not only to de- 
cree salvage, but to decide who were the 
salvors, and how the salvage should be dis- 
tributed. It has never been imagined, that 
any other court could overhaul or modify tBe 
distribution so made, or decree other persons 
to be salvors. And certainly the mischiefs 
. of such an interference would be very exten- 
sive, and would create embarrassments to all 
the parties in interest. A court of common law 
can dispose only of the interests of the par- 
ties litigating before it; a court acting in rem 
can dispose of the claims of all persons as- 
serting any title to the property, and adjust 
conflicting equities. In England, the court of 
exchequer has exclusive jurisdiction of reve- 
nue seizures and of all their incidents. Harg. 
Law Tracts, 226, 227; Attorney General v. 
Lade, Parker, Exch. 57, 69. At least, after 
some research, I have not been able to trace 
. an instance in which any question of this 
nature has been litigated in other courts. In 
informations on seizures, the informer is al- 
ways, as seizor, named a party, and if he is 
entitled to any share of the forfeiture, the 
judgment of the court ascertains and decrees 
it; if not entitled, the whole is adjudged to 
the erown. Maiden v. Bartlett, Parker, 
Exch. 105; Mod. Pr. Exch. 150, 387; The 
Bolina [Case No. 1,608]. Upon the principles 
of the common law any person might seize 
for the benefit of the crown. If a part of the 
forfeiture, by law, belonged to the informer, 
he was entitled to seize and prosecute in the 
exchequer; and the latter has authority, in 
cases of different seizures of the same goods 
by different informers, to compel an inter- 
pleader, and decide who is the informer en- 
titled to priority, Harg. Law Tracts, p. 227. 
This authority is believed to be exclusive. 
Some inconveniences and frauds having 
arisen from allowing any persons whatsoever 
to make seizures for breaches of the revenue 
laws, the authority was, at least as early as 
the statute of 14 Oar. II. c. 11, §§ 15, 17, lim- 
ited to officers of the customs, and other per- 
sons specially appointed by certain officers 
of the crown for that purpose. Harg. Law 
Tracts, p. 227, and note. In the British sys- 
tem no person seems to be deemed an in- 
former, entitled to share in the distribution, 
unless he is the seizor, and named, as such, 
in the information (Bacon Abr. "Smuggling," 
P; Harg. Law Tracts, p. 227); and in the judg- 
ments in the exchequer, the usual clause of 
distribution of the forfeiture states the pro- 
portions, in which the parties are to take, 
and to whose use (Mod. Pr. Exch. 150, 387, 



&c.) Persons, who are merely instrumental 
by giving information in causing seizures to 
be made by the proper officers, do not seem 
to have any vested right in the forfeiture, 
but are left to the bounty of the government 
or its officers. Our system differs, in several 
respects, from that of England. Suits for 
forfeitures are required to be brought in the 
name of the United States. Seizures can 
only be made by officers of the customs; and 
informers, as such, are never parties to the 
original proceedings. The collectors of the 
customs are enjoined to cause suits to be 
brought for all forfeitures, and are authorized 
to receive the proceeds, after condemnation, 
from the proper court, and to "pay and dis- 
tribute the same, without delay, according to 
law." The forfeitures are distributable as 
follows: One moiety is" divided, in equal 
shares, between the collector, naval officer, 
and surveyor, or such of such officers as there 
are in the district But if the forfeiture is 
recovered in pursuance of information given 
to the collector by any person except the 
naval officer or surveyor, the one half of 
such moiety is given to such informer. The 
other moiety is for the use of the United 
States, unless in certain excepted cases. Act 
1799, c. 128, §§ 70, 89, 91 [1 Story's Laws, 
633, 653, 655; 1 Stat. 678, 695, 697, c. 22]. It 
seems clear, therefore, that, by our laws, the 
person, giving the information by which the 
recovery is had, has a vested right in the 
proceeds of the forfeiture, as much so as the 
collector, or other officer of the customs, or 
the United States. The only question, which 
is open for litigation, is, whether, he is such 
an informer. Little light can therefore be 
gathered, to assist us in the present inquiry, 
by the course of proceedings of the court of 
exchequer, as they do not furnish a close 
analogy. 

Upon the whole, the strong inclination of 
my opinion is, that the court, having cogni- 
zance of the seizure, has exclusive jurisdic- 
tion over the question, who is the informer, 
entitled to share in the distribution, if that 
matter is put in controversy; and such, I 
consider, the bearing of the decision of the 
supreme court in The Josefa Segunda, 10 
Wheat [23 U. S.] 312. But in cases, where 
the fact of the party's being informer is not 
denied, I can perceive no reason, why a suit 
may not be maintained, at common law or 
equity, for his share of the proceeds in the 
hands of the collector, any more than in oth- 
er cases, where money is received in trust to 
be accounted for and paid over to another. 
The money, received by the collector, is to be 
distributed according to law, in the propor- 
tion to which the distributees are entitled. 
No doubt can be entertained, that the United 
States, and the naval officer and surveyor 
may maintain such suits for their shares; for 
the parties and the amount are ascertained 
by law. The money, received by the col- 
lector, is money received to their use. There 
is nothing to be controverted or settled be- 
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tween him and them. It is like the common 
case of captors suing prize agents in courts 
of common- law for their shares of prize mon- 
ey, which have heen deereed by the court, 
and paid over to agents for distribution. The 
courts of common- law will not adjudge upon 
the question, whether the property is prize 
or not, or who are the captors; but these 
questions being settled by the admiralty, they 
consider the proceeds in the hands of the 
prize agent, as .money had and received to 
the use of those who have been adjudged cap- 
tors, and distributable according to the re- 
spective shares of the parties. See Decatur 
v. Ghew [Case No. 3,721], and cases there 
cited; Good v. Blewitt, 13 Ves. 397. Nor do 
I entertain a doubt that a bill in equity will lie 
in aid of the jurisdiction of the court, having 
cognizance of the seizure, to compel a discov- 
ery from the collector, whether the plaintiff 
was not the informer, and admitted by him 
as such. And if the .fact is admitted, and a 
bill should be properly -framed for relief, I 
can perceive no reason, why a court of equity 
may not, under such circumstances, decree 
the party to account. The conflict of juris- 
dictions, or of cross distributions, could not 
arise. 

It is not, however, my wish to decide the 
present cause upon the particular ground of 
jurisdiction. Indeed it would not extend to 
the whole bill, for there is a sum of money 
received by the defendant, to which he ad- 
mits the plaintiff to have had an equitable 
interest of some sort, as an informer or quasi . 
informer; and the question is, whether the 
share, already paid to the plaintiff, is his fair 
proportion. I shall have occasion, hereafter, 
to notice this matter more at large. In re- 
spect to the bill itself, in its general struc- 
ture, the difficulty of maintaining jurisdiction 
over some of the questions propounded at the 
bar arises, not from' its own allegations, but 
from the denials of the answer and the na- 
ture of the proofs. 

The next point of defence relied on, is the 
general statute of limitations of Massachu- 
setts and Maine, in respect to ; personai ac- 
tions, limiting those founded on simple con- 
tracts, &c. to sis years. It is said, that the 
statute of limitations is not a bar to suits in 
equity, but only to suits at law. In respect 
to cases purely of equitable jurisdiction and 
equitable rights, this may be true in a strict 
sense; but even then courts of equity adopt 
the analogy of the statute of limitations, and 
hold the equitable right barred by the same 
lapse of time, which would bar it if it were 
a legal right. Of course, if there are other 
equitable considerations, which, upon princi- 
ple, ought to avoid the bar, courts of equity 
will recognise them; but if the case is naked, 
the bar is unhesitatingly applied. But in 
cases of concurrent jurisdiction, as of ac- 
counts, where the party may proceed, either 
at law or in equity, it appears to me, that 
the statute of limitations applies with equal 
force in both courts. If it be not a positive 
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bar in equity, it seems entitled to the same 
universality of application in equity, as it 
would have at law. It would otherwise fol- 
low, that a legal right might be extinct at 
law, and yet be of validity in equity, under 
exactly the same circumstances, and stripped 
of all grounds for conscientious Interference. 
This distinction appears to me deserving of 
consideration, and has entered somewhat into 
the doctrines supported by the more recent 
and exact authorities. See Bond v. Hopkins, 
1 Schoales & L. 413, 428; Hovenden v. Lord 
Annesley, 2 Schoales & L. 607, 630; Kane v. 
Bloodgood, 7 Johns. Oh. 90; Murray v. Cos- 
ter, 20 Johns. 576; Stackhouse v. Barnston, 
10 Ves. 453, 465, 469; Cholmondeley v. Lord 
Clinton, 2 Jac. & W. 1, 149, etc.; Elmendorf v. 
Taylor, '10 Wheat. [23 U. SJ 152, 177, note; 
Sutton v. Earl of Scarborough, 9 Ves. 75; 
Webster v. Webster, 10 Ves. 93; Beckford v. 
Wade, 17 Ves. 87. 

The present bill is, in substance, a bill for 
an account of moneys received for the use of 
the plaintiff; and as far as any moneys are 
shown by the proofs to have been received, 
the receipt was more than six years before 
the filing of the bill. The answer utterly de- 
nies the receipt of any moneys for the bene- 
fit of the plaintiff, which have not been ac- 
counted for. The bill alleges no promise with- 
in six years; nor do I perceive any testimony 
which establishes any distinct acknowledg- 
ment of a debt within six years, sufficient to 
take the case out of the statute of limita- 
tions. Even if Bartlett be a competent wit- 
ness, he is but a single witness, and his state- 
ments are too loose and general to found any 
satisfactory conclusion in favor of such an 
acknowledgment 

In this posture of the case, the principal ar- 
gument relied upon to avoid the effect of the 
statuteable bar is, that the present is a case 
of trust, and trusts are not within the statute 
of limitations. It is remarkable, that the bill 
itself does not, as has been already hinted, 
undertake to assert it to be a case of direct 
and positive trust, founding the general re- 
lation of trustee and cestui que trust between 
the parties. If it anywhere glances at such 
a relation, it is merely argued by way of in- 
ference to be drawn from the general com- 
plexion of the facts. In this view there is 
some difficulty in giving full effect to the ar- 
gument. - But when it is said, that the stat- 
ute of limitations does not apply to eases of 
trusts, it is material to consider the sense in 
which that proposition is to be understood. 
In respect to trusts, which are strictly such, 
and recognized and enforced in courts of 
equity only, such as express trusts created by 
the parties for particular purposes, the doc- 
trine is, in general, true. So long as the rela- 
tion of trustee and cestui que trust is admit- 
ted, in cases of express trusts to exist between 
the parties, the very duties to be performed 
by the trustee prohibit him, in general, from 
setting up such a bar. Acts, which, done by 
a stranger, might be deemed adverse, when 
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done by a trustee, admit of a very different 
interpretation. But even in cases of express 
trust, if an open, public adverse claim is set 
up by the trustee against his cestui que trust, 
and the trust itself is denied as any longer 
subsisting, there is much reason to hold, that 
the bar ought to be admitted to arise from 
such period. Certain it is, that if the trustee 
recognises another person as the cestui que 
trust, long possession and continued enjoy- 
ment of the property under such recognition 
will entitle the substituted cestui que trust 
to set it up as a bar in equity. That was the 
decision in the great case of Oholmondeley 
v. Lord Clinton, 2 Jac. & W. B. 1, and fur- 
nishes a rule for all cases falling under the 
like analogy. 

But as to cases of merely constructive 
trusts, created by courts of equity, or cases 
which in a sense are treated for some pur- 
poses as implied trusts, to which, however, 
legal remedies are applicable, the doctrine 
cannot be admitted, that the statute of limita- 
tions does not embrace them. If it were oth- 
erwise, there is scarcely a single case of bail- 
ment, or of money received to use, or of fac- 
torage concerns, or of general account, into 
whose service the doctrine might not be 
pressed. The doctrine appears to me well 
established, that in cases, like the present, of 
merely constructive trusts, where there are 
concurrent remedies at law and in equity, 
the statute of limitations is a good bar, and 
may be pleaded to a suit in equity as well as 
at law. If there be any contrariety in the au- 
thorities on this subject, the more recent ap- 
pear to me to be settled on the most solid 
foundations. It would be a waste of time to 
go through them at large. The most material 
of them are collected and commented on, with 
great ability by Mr. Chancellor Kent, in 
Kane v. Bloodgood, 7 Johns. Ch. 90; and the 
doctrine itself is vindicated with a luminous 
but masculine brevity, by Mr. Chief Justice 
Spencer, in Murray v. Coster, 20 Johns. 576. 
I gladly refer to these cases as nearly ex- 
hausting the topic. It has, however, been re- 
cently illustrated, in perfect harmony with 
the opinions in the New York cases, by one 
of the most elaborate judgments of that emi- 
nent judge, Sir Thomas Plumer. I allude to 
the decision in Cholmondeley v. Lord Clin- 
ton, 2 Jac. & W. 1. See, also, Sutton v. Earl 
of Scarborough, 9 Ves. 71; Hovenden v. Lord 
Annesley, 2 Schoales & L. 607; Beckford v. 
Wade, 17 Ves. 87; Sturt v. Mellish, 2 Atk. 
610; Prevost v. Gratz, 6 Wheat [19 U. SJ 
504; Elmendorf v. Taylor, 10 Wheat. [23 XI. 
S.] 152. I think, therefore, the statute of 
limitations clearly applicable to the present 
case; and as no" sufficient ground is stated to 
avoid its operation, in the averments of the 
bill or in the facts in evidence, it might well 
govern the decision of the court. My desire, 
however, rather is to put the cause upon its 
general merits, independent of the statute- 
able bar; and with this view, I shall proceed 
to the last point made at the bar, and that is, 



that upon the whole facts the plaintiff has no 
equity. 

However general and sweeping the allega- 
tions of the bill are, they are met by a full 
denial in the answer, and at the hearing the 
proofs narrowed down the plaintiff's rights, 
as informer, to the consideration of three 
cases only, viz. The Traveller, The Caroline, 
and The George. 

There are one or two general remarks nec- 
essary to be made before entering upon the 
particular consideration of these cases. The 
bill, as has been already suggested, proceeds 
against the defendant solely as receiver of 
the informer's share, belonging to the plain- 
tiff, of certain forfeitures successfully enforc- 
ed in pursuance of his information. It char- 
ges that the defendant, at the time of the de- 
livery of the packet to him, was collector of 
the district of Penobscot, and that by means 
of the information furnished by the plaintiff, 
through the disclosures in the packet, he 
caused seizures to be made or claims inter- 
posed in behalf of the United States, and did 
procure condemnation in the district, circuit 
and supreme courts, of sundry vessels and 
cargoes, and did receive the informer's share 
of the same, which he ought to have paid to 
the plaintiff. It is incumbent on the plaintiff, 
then, to make out the substance of the charge, 
and to establish that seizures were made, 
claims interposed, and condemnations procur- 
ed, and the informer's share received by the 
defendant, before he can successfully assert 
a claim against the defendant. The terms of 
the revenue act of 1799, e. 128, § 91, are, "that 
in all cases where such penalties, fines, and 
forfeitures shall be recovered in pursuance of 
information given to such collector by any 
person, other than the naval officer or sur- 
veyor of the district, the one half of such 
moiety (i. e. the collector's share, &c.) shall 
be given to such informer." This clause con- 
stitutes the very foundation of the plaintiff's 
claim. He stands upon the rights hereby 
conferred, and can draw no other statute to 
his aid. It is incumbent on him then to 
show, that a recovery of the forfeiture has 
been made in pursuance of his information 
given to the collector. Now it is explicitly 
denied by the answer, that any seizure what- 
soever was made, or claim interposed by the 
defendant, in pursuance of any information 
given by the plaintiff to him. The seizures 
in the cases of The Traveller and The Caro- 
line were made by other collectors, and the 
claim in behalf of the United States, in the 
case of The George, was interposed by an- 
other collector. So that, in point of fact, the 
plaintiff never stood in the relation of in- 
former to the defendant, as seizing collector. 
Nor is any evidence produced by the plain- 
tiff, which clearly establishes that, in either 
of these three cases, the condemnation was 
procured in pursuance of any information 
given by the plaintiff. In respect to The 
Traveller and The George, the answer ex- 
pressly negatives it; in respect to The Caro- 
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-Dine, It was controverted by the seizing col- 
lector, and finally adjusted by compromise. 
The answer farther goes on to deny, that any 
-money was received as the informer's share 
an either of the cases, except The Caroline, 
•and the plaintiff has not disproved this al- 
legation. Upon this broad cast of the de- 
fendant's case, it is certainly surrounded with 
•difficulties. He has not chosen to introduce 
into his proofs the testimony of either of the 
seizing collectors, so that there is nothing to 
-assist the court in the ascertainment of the 
point, how far, or in what shape, he was 
•deemed an informer aiding in the recovery of 
*he forfeiture by those officers. 

A closer inspection of the facts, applicable 
to each of the three cases, does not relieve 
•the pressure of these difficulties. In the first 
place, as to the Traveller. She was seized 
hy the collector of the district of Frenchman's 
Bay, before any information of the contents 
of the packet was, in fact, communicated. 
The seizure was not, therefore, caused by any 
such information; and there is' no evidence to 
show, that the condemnation was assisted by 
it There is this additional circumstance, 
that the plaintiff was present at the time of 
the trial and condemnation of that vessel, 
and then consulted counsel, and brought for- 
ward a claim for the informer's share of the 
proceeds, which was either abandoned or not 
•admitted by the parties in interest, or by the 
-court This was as early as the latter part 
of the year 1813, and the plaintiff has ever 
■since slumbered upon his supposed x'ights, ac- 
quired under that seizure, with a knowledge 
that the claim was then resisted. 

In the next place, as to the Caroline. The 
sum of 2000 dollars was received by the de- 
fendant, as the informer's share, out of the 
proceeds of that seizure, upon a compromise 
with the collector of Waldoborough. The 
-defendant deducted 200 dollars for expenses, 
and divided the residue, taking one half to 
himself, and paying over the other half to 
-the plaintiff and his brother, David Robinson, 
•in equal shares. This transaction was as 
■early as the year 1816. No complaint or dis- 
isatisfaetion appears to have been expressed, 
.at the time, in respect to this settlement The 
plaintiff's present bill does not attempt to 
impeach It, or to assert that It was wrong or 
fraudulent. And after so long an acquies- 
cence, with so few materials for accurate 
Judgment, it would be too much to require 
the court to repudiate that which the parties, 
■at the time, seem to have thought an equi- 
table distribution. 

In the last place, as to the George. She 
•was originally libelled as prize by persons 
claiming to be captors, and brought into the 
-district of Frenchman's Bay, where she was 
seized, in January 1814, by the collector, on 
the suspicion of a collusive capture; and In 
the prize proceedings a claim was interposed 
by the collector, in behalf of the United 
-States, on this ground. The capture was 



ultimately adjudged to be collusive; and in 
the supreme court she was, at February term, 
1817, finally condemned to the United States 
for this cause. I allude to this fact, though 
not strictly in evidence, because the parties 
admitted it to be as stated in the report of 
the case in 2 Wheat [15 U. S.] 278. I do 
not dwell on the point, that the condemnation 
was in a case of prize, and not on a libel for 
a breach of our revenue or municipal laws, in 
which alone the rights of informers are pro- 
vided for, because, as a seizure was made 
for the forfeiture, and the proceedings were 
stayed solely by the claim and ultimate con- 
demnation in the prize proceedings, I am not 
prepared to say, that all the parties interest- 
ed might not be entitled in the same manner 
as if the forfeiture had been insisted upon in 
an original libel by the collector. The dis- 
tribution seems to have been made by the 
government upon the same principles. But 
what I rely on is, that it is denied in the an- 
swer that any information was derived from 
or through the plaintiff, which in any degree 
conduced to the condemnation of the George, 
and no evidence has been adduced to prove 
the fact, and no connexion is shown between 
the parties or transactions in the case of The 
George, and those alluded to in the letters 
contained in the packet No such connexion 
was pointed out at the argument, and the 
court has not of course any means of ascer- 
taining it Yet if any material information 
had been derived from these letters, they 
would certainly have been used on the trial 
of the George, or at least the nature and ex- 
tent of such information eould have been 
traced and pointed out by those, through 
whose agency the suit was conducted. There 
is the more doubt upon this point, because 
the disclosures in the packet were obtained 
in September, 1813, and the interception of 
the papers must have been immediately 
known to the persons, who planned the il- 
licit enterprises; and the collusive capture of 
the George did not take place until January, 
1814. Ample time was therefore given to re- 
call any Intended shipments, and it is not at 
all probable, that the same parties would 
have subjected themselves to the risk of a 
detection by the government, founded upon 
the possession of such documents. 

Upon the whole, my opinion is, that upon 
the proofs In the cause, It Is impossible to 
support the plaintiff's bill. If he has any 
merits, he bas been unable to present them 
in a shape by which the court can afford him 
redress, or those merits are of a character not 
belonging to the jurisdiction of a judicial 
tribunal. In my judgment the bill ought to 
be dismissed, with costs. The district judge 
concurred in this opinion. 
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ROBINSON v. KILBRETH. 

[1 Bond, 592.]i 

Circuit Court, S. D. Ohio. Oct., 1865. 

Bill of Exchange — Acceptor— Action bt In- 
douser — Agreement — Set-Off. 

1. An accommodation indorser of a bill of ex- 
change, who, after protest for non-payment by 
the acceptor, pays the bill, has a right of action 
against such acceptor. 

2. In the absence of any proof of an agree- 
ment between an acceptor and the indorser of 
a bill, that in ca&e of default of payment by the 
maker, the parties shall be liable to each other 
as sureties, the liability of the acceptor and in- 
dorser attaches in the order in which their 
names appear on the bill, and, in case of pay- 
ment by the acceptor, being the person pri- 
marily liable, he has no right to contribution 
from the indorser. 

3. Where there has been a series of bills 
drawn by a third party, on some of which the 
plaintiff was acceptor and on others indorser, 
and on some of which the defendant was ac- 
ceptor and on others indorser, and the defendant 
pays a bill on which he was acceptor and the 
plaintiff an indorser, both being accommodation 
parties, the defendant can not set off such pay- 
ment against the plaintiff's claim for money 
paid by him on another bill on which the de- 
fendant was acceptor and the plaintiff an in- 
dorser. 

4. Nor can the defendant in such case recover 
of the plaintiff as indorser for money paid and 
advanced to the drawer of the bill for plaintiff's 
use, without proof that the plaintiff was a par- 
ty to and interested in such an arrangement. 

[This was an action by "William Robinson 
against James P. Kilbreth.] 

Curwen & Wright, for plaintiff. 
Mr. Todd, for defendant. 

OPINION OF THE COURT. This suit is 
brought by the plaintiff as tbe holder of a 
bill of exchange for $1,000 drawn by J. B. 
Guthrie, at Pittsburg, December 30, 1852, at 
four months, payable to the order of the 
defendant, and accepted by him. The bill 
was discounted at the Lafayette Bank of 
Cincinnati, and not being paid at maturity 
by the acceptor, was duly protested for non- 
payment. It was then sent to a bank in 
Pittsburg for collection, and placed in the 
hands of the attorney for the bank, for the 
purpose of enforcing payment against the 
plaintiff, Robinson, as indorser. He paid 
the bill without suit, and it was delivered to 
him. It is not controverted that he is the 
bona fide holder of the bill for yalue. It 15 
also a fact in the case that both the plaintiff 
as the payee and indorser, and the defend- 
ant as acceptor, were accommodation par- 
ties. 

Upon this state of facts, there can be no 
question that the plaintiff is entitled prima 
facie to a judgment. The law is well set- 
tled on this point. Judge Story, in his trea- 
tise on Bills of Exchange (section 253), says: 
"Indeed, it may be laid down as a general 

i [Reported by Lewis H. Bond, Esq., and here 
reprinted by permission.] 



rule, that a bona fide holder for value is en- 
titled to the same rights and remedies 
against an accommodation acceptor as he is 
against an acceptor for value, although he 
knows that it is an accommodation accept- 
ance." And again, in section 269, the author 
says: "It is wholly immaterial whether the 
acceptance be an accommodation acceptance 
or one for value; for in each case, so far 
as the bill is concerned, the acceptor is the 
party primarily liable, and all the others 
stand only as collaterally liable for the pay- 
ment." The same doctrine is laid down by 
1 Pars. Notes & B. 237. He says: "If a 
bill be indorsed for the accommodation of 
the drawer, and afterward accepted, the in- 
dorser by payment acquires a claim against 
the acceptor as well as against the drawer, 
for he is not a surety for the drawer to the 
acceptor, but for both to the holder." To the 
same effect is the case of Williams v. Bos- 
son, 11 Ohio, 62, and Kelley v. Few, 18 Ohio, 
441. 

The defendant, however, as defenses in 
this action, in addition to the plea of general 
issue, has given special notice of set-off, 
based on a bill of exchange for $2,000, of 
which he alleges he is the holder, and which, 
as he claims, was paid by him for the benefit 
of the plaintiff; and also a set-off of $2,000, 
for so much money paid for the use of the 
plaintiff. A failure of consideration is also 
insisted upon by the defendant as a ground 
of defense. The question of set-off seems to 
be the only one requiring the consideration 
of the court. And its solution depends on 
the facts given in evidence by the parties. 
The facts as thus exhibited are numerous 
and somewhat complicated in their charac- 
ter. The outline, as involving the transac- 
tions of these parties, may be briefly stated 
as follows: Some time prior to the year 1851, 
there was a manufacturing firm at Cincin- 
nati, under the name of James V. Guthrie 
& Co. John B. Guthrie, the drawer of the 
bill on which this suit is brought, was the 
brother of J. V. Guthrie, and lived at Pitts- 
burg. John B. Guthrie had intended to be- 
come a partner in the firm of J. V. Guthrie 
& Co., but subsequently abandoned such pur- 
pose. The firm of J. *V. Guthrie & Co. lacked 
the necessary capital to carry on their busi- 
ness, and was obliged to resort to bank ac- 
commodations to enable them to do so. To 
effect their object, at the special request of 
John B. Guthrie and for his accommodation, 
the plaintiff, Robinson, a man of large means 
and undoubted credit, living at Allegheny 
City, agreed to lend the use of his name to 
raise money for said firm. The usual course 
was for John B. Guthrie to draw on James 
V. Guthrie & Co., to the order of Robinson, 
who indorsed the bills; and, at maturity, 
they were taken up by the proceeds of his 
acceptances, which were usually discounted 
by banks at Cincinnati. Some time in- the 
year 1851, the firm of J. V. Guthrie & Co. 
failed, and their credit was so far impaired 
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that the Cincinnati banks refused further to 
discount their paper. To save them from 
protest, John B. Guthrie, through his broth- 
er, "William Guthrie, requested the defendant 
Kilbreth to lend the use of his name in the 
place of J. V. Guthrie & Co. To this, Kil- 
breth assented, saying at the time to William 
Guthrie, that it must be understood that he 
was to incur no liability thereby. This 
condition was made known to John B. Guth- 
rie, but never to the plaintiff. Nor does it 
appear that the plaintiff requested Kilbreth 
to go on the paper, or had at the time any 
knowledge of the arrangement between him 
and John B. Guthrie. At the time Kilbreth 
agreed to lend the use of his name, the bills 
of J. V. Guthrie & Co., outstanding and un- 
paid, amounted to $4,600. On all this paper, 
John B. Guthrie was the drawer and the 
plaintiff either indorser or acceptor. This 
sum was in bills of different amounts, and 
had been discounted at different banks. 
Pursuant to the arrangement with the de- 
fendant, as these bills matured they were 
paid by the proceeds of other bills drawn by 
John B. Guthrie, each bill having the name 
of plaintiff or defendant either as acceptor or 
indorser. These bills were finally reduced to 
and consolidated in two bills. One for $2,- 
500, dated August 27, 1852, drawn by the de- 
fendant, at four months, to the order of Kil- 
breth & De Camp, on the plaintiff Robin- 
son, accepted by him, and indorsed by Kil- 
breth and De Camp. This bill was discount- 
ed at the Bank of Lawrenceburg, on the ap- 
plication of Kilbreth, and the proceeds were 
applied to take up paper at other banks on 
which Robinson was acceptor. This is the 
foundation, as I understand the argument of 
the counsel of the defendant, on which he 
claims a set-off against the plaintiff for 
money paid for his use. 

The other bill set up in support of the set- 
off is a bill for $2,000, dated August 28, 1852, 
drawn by Kilbreth, at four months, to the 
order of Kilbreth & De Camp, accepted by 
the plaintiff, and indorsed by said firm. This 
bill is now in the possession of Kilbreth, and 
it is insisted by his counsel that it is a 
legal set-off to the claim of. Robinson on the 
§1,000 bill sued on, and that he is entitled to 
a judgment after deducting the amount of 
said bill. 

As to the $2,500 bill referred to, the facts 
seem to be that it was sent by the Lawrence- 
burg Bank to the Bank of Pittsburg for col- 
lection; and at maturity was paid by John 
B. Guthrie at that bank by the proceeds of a 
bill for $1,500, drawn by him, indorsed by 
Robinson, and accepted by Kilbreth. This 
bill was discounted by Patrick & Fields, 
bankers at Pittsburg, and the proof is clear 
that it was paid some time after maturity 
by the drawee, John B. Guthrie. The other 
part of the $2,500 bill was paid by the pro- 
ceeds of a bill for $1,000, drawn by Guthrie 
to the order of Robinson, indorsed by him, 
and accepted by Kilbreth. This is the bill 
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on which this suit is brought. As already 
stated, it was discounted at the Lafayette 
Bank of Cincinnati, protested for non-pay- 
ment by the acceptor, paid by Robinson as 
indorser, and is now held by him. The $2,500 
draft having thus been paid and extinguish- 
ed by Guthrie and Robinson, I can not per- 
ceive any ground on which the defendant's 
claim of set-off, based on this transaction, is 
sustainable. And so far as this suit is con- 
cerned, it may be left wholly out of view. 

The only controversy in this case arises 
on the $2,000 bill of August 28, 1852. This 
bill, as before noticed, was accepted by Rob- 
inson at the request and for the accommoda- 
tion of John B. Guthrie. He sent the bill 
to Kilbreth, who indorsed it and procured 
its discount at the trust company at Cincin- 
nati, on the day of its date, and received the 
proceeds. It was sent by the trust company 
to the Exchange Bank of Pittsburg for col- 
lection, and paid by Guthrie at or soon after 
maturity. The evidence that it was thu» 
paid is incontrovertible. Guthrie testifies 
that he so paid it, and took up the bill and 
exhibited it to Robinson to satisfy him that 
he was discharged from liability. The fact 
of payment also clearly appears by the en- 
tries in the books of the bank, which are in 
evidence. 

The defendant, however, claims that Guth- 
rie paid the ,$2,000 bill of the 28th or Augusc 
by the proceeds of another bill for the sanu 
amount, dated December 1,, 1852, drawn by 
Guthrie on Kilbreth to the order of Robin- 
son, indorsed by him, and accepted by Kil- 
breth. This bill was negotiated at a bank 
in Cincinnati, and, as Kilbreth testifies, was- 
paid by him at maturity. And it is insisted! 
by his counsel, in a most elaborate written 
argument, that as the proceeds of the bill' 
paid by Kilbreth were applied to take up the 
bill on which Robinson was liable as ac- 
ceptor, such payment Is a valid set-off to the 
plaintiff's claim in this suit, as so much- 
money paid for the use of the plaintiff. Thls= 
presents in the view of the court, the only- 
question involving any doubt in this case-.. 
After a careful consideration of the points 
made iu the argument of the defendant's 
counsel, I am unable to concur in his con- 
clusions. The solution of the questions in- 
volved depends upon the position which the 
parties occupied on the paper referred to 
and the legal liabilities arising from it. Now r 
the rule of law is well settled by the author- 
ities already eited> that all the parties upon 
accommodation paper, except the party ac- 
commodated, are to be treated as parties to 
business paper, and subject to the strict prin- 
ciples of commercial law applying to such 
paper; and .that where there is no express 
agreement to the contrary, the legal conclu- 
sion is that each party stands in the relation 
to the others as on business paper. The ac- 
ceptor on. such paper is always liable to the 
other parties. The cases in 11 and 18 Ohio 
Reports before referred to, as well as the 
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elementary writers cited, clearly sustain this 
position. The fallacy in the extended argu- 
ment of the defendant's counsel arises, as I 
think, from his assumption, that as between 
these parties there was an understanding, ex- 
press or implied, that they were to stand in 
the relation of sureties for each other, and in 
the event of any loss each was to be liable to 
^contribution. But the evidence does not sus- 
tain this view. It is true the defendant Kil- 
7>reth stated, when he lent his name for the 
accommodation of J. V. Guthrie & Co., that it 
must be understood he was to incur no re- 
sponsibility thereby. It is not necessary to 
decide whether a party can limit his legal 
liability by such a declaration, for it is in evi- 
dence in this ease that the plaintiff was never 
informed that the defendant had annexed 
-such a condition in putting his name on the pa- 
per. The plaintiff can not be presumed, there- 
fore, to have been affected in his action by 
3ueh condition. The inference fairly deducible 
from all the facts is, that both the plaintiff 
and defendant had entire confidence in the 
ability of John B. Guthrie to protect them 
from ultimate liability; and with this impres- 
sion, became parties on the paper. The plain- 
tiff, in the strictest sense, was on the paper 
as either an accommodation indorser or ac- 
ceptor for John B. Guthrie. He had no inter- 
est in the transactions in which the paper 
originated; he was not indebted to either of 
the Guthries, nor did he receive any re- 
muneration for the use of his name on their 
paper. There was no request from him to 
Kilbreth that his name should be used, or any 
correspondence or communication between 
them on the subject. He might well have in- 
ferred, knowing the fact that Kilbreth was 
the brother-in-law of the Guthries, that his 
motive was to do them a favor, and in doing 
so was willing to incur the risk which he as- 
sumed by going on their paper. But without 
pursuing this view further, I am clear that 
there is nothing developed by the evidence, 
which, either expressly or by fair implication, 
justifies the conclusion that there was any 
agreement or understanding between these 
parties exempting them from the application 
of the settled principles of commercial law in 
determining their rights and liabilities. 

There can be no question that the payment 
of the $2,000 bill of the 28th of August, as be- 
fore stated, by John B. Guthrie, in behalf of 
Robinson, the acceptor, was to all intents and 
purposes an extinguishment of that bill. It 
became by such payment functum officii, and 
could not be enforced against any of the par- 
ties. 2 Pars. Notes & B. 216, 219; Byles, 
Bills, 193, 323. And I do not see on what 
ground the defendant can assert any rights as 
the holder of the bill. It is clear he could not 
sue Robinson as acceptor, and equally clear 
he can not set it up as a set-off in this suit. 
It was delivered by the collecting bank to 
John B. Guthrie as a paid bill. Guthrie could 
not transfer it to Kilbreth, and he swears he 
did not either transfer or deliver it to him. 



After payment he put it among his papers, 
and does not know how or when it came into 
the possession of Kilbreth. Kilbreth says he 
obtained it from William Guthrie, since de- 
ceased, but under what circumstances does 
not appear. He is not, therefore, the bona 
fide holder of the bill, and can assert no 
rights under it. 

That Guthrie paid the bill with the proceeds 
of another bill discounted on the credit of the 
parties, does not, as it seems to the court, 
affect in any way the question under consid- 
eration. That was a matter distinct from, and 
independent of, the prior bill paid by Guthrie. 
It was not paid by a renewal of the same bill 
at the same bank, but by the negotiation of a 
new bill at a different bank. The proceeds 
of the new bill was the money of John B. 
Guthrie, the payee, and he had a right to ap- 
ply it according to his own pleasure. Guthrie 
swears that he raised the money, and paid 
the bill, which, as before remarked, put an 
end to its vitality as a negotiable instrument. 
But it is insisted by defendant's counsel that 
if he has not a right of set-off, under the bill 
of August 28, 1852, his claim for money paid 
for the use of the plaintiff, in taking up the 
$2,000 bill of the 1st of December is sustained. 
John B. Guthrie was the drawer of this latter 
bill; Kilbreth, the acceptor, and the plaintiff, 
an indorser. Guthrie negotiated it at a bank 
in Pittsburg; it was transmitted to the trust 
company, at Cincinnati, for collection, and 
there paid by Kilbreth as acceptor. He ac- 
cepted the bill at the request and for the ac- 
commodation of Guthrie. As acceptor, he 
was bound to pay the bill at maturity, and in 
doing so, merely discharged a plain legal ob- 
ligation. I can not perceive on what princi- 
ple, under these circumstances, the law can 
imply a request by Robinson which subjected 
him to a liability to indemnify Kilbreth. 
They did not occupy the position of joint sure- 
ties, but each was independently liable in the 
order in which their names appeared on the 
bill. If Kilbreth had refused payment as ac- 
ceptor, and the bill had been protested for 
non-payment, and afterward paid by Robin- 
son as indorser, the authorities before refer- 
red to are clear to the effect that the indorser 
could sue the acceptor, and recover the whole 
sum so paid. If such is the law, it negatives 
the right of the defendant in this suit to re- 
cover on his claim of set-off, for money paid. 
1 Pars. Notes & B. 327. 

It is not material to decide whether Kil- 
breth has a right, as against Guthrie, to re- 
cover the sum paid. As the drawer of the 
bill, at whose request and for whose accom- 
modation he accepted, there can be no doubt 
Kilbreth has a remedy as against Guthrie. 
The cases and authorities cited before seem 
clearly to sustain this position. And such 
being the law, it results by fair implication 
that Kilbreth has no claim as against Robin- 
son, the indorser. In his work on Bills of Ex- 
change, on the subject of the liabilities of an 
acceptor, Judge Story says, upon payment of 
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the bill, he has no right of recourse against 
any of the prior parties, unless he is an ac-* 
commodation acceptor on their account, and 
at their request Section 263. The same prin- 
ciple is distinctly stated in section 410. In 
this case, as there is no pretense that Kil- 
breth accepted, the bill at the request and for 
the accommodation of Robinson, the doctrine 
above stated has a direct application. 

In conclusion, as in my judgment, there 
are no facts in this case withdrawing the 
question of the rights and liabilities of the 
parties, from the operation of the strict prin- 
ciples of commercial law as applicable to ne- 
gotiable paper, I am led to the result that the 
plaintiff is entitled to recover on the $1,000 
bill paid by him, with interest from the date 
of the payment. 
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ROBINSON et al. v. The LILLIE MILLS 
et al. 

[40 Hunt, Mer. Mag. 323.] 

District Court. S. D. New York. 1859. 

Seamen's "Wages — Ltbel to Recover— Jurisdic- 
tion of Court — Procedure — Waiver 
of Defects. 

[1. The act of July 20, 1790, requiring, as pre- 
liminary to a libel, in rem for wages,. that the 
master be summoned before the judge or a jus- 
tice of the peace to show cause, etc., does not 
originate the jurisdiction of the court, but mere-, 
ly points out the manner of invoking its eser-' 
cise. The jurisdiction is given by the const!-" 
tution itself.] l 

[2. The method pointed out by this statute 
should, however, be pursued; but its omis- 
sion is an error or irregularity of practice, 
which may be waived by the claimant, by delay 
in moving to take advantage of it, and by taking 
part, through his proctors, in the examination 
of libelant's witnesses.] 

[This was a libel for wages by James Rob- 
inson and others against the brig Lillie Mills 
(James Nesmith and others, claimants). The 
case was heard upon a motion to vacate the 
arrest of the vessel on the ground that a sum- 
mons to the master, and certificate of cause 
whereon to base admiralty process, was not 
procured, as required by the act of congress 
of July 20, 1790.] 

BETTS, District Judge. The claimants ap- 
plied, upon affidavits, for an order to vacate 
the arrest of the vessel, and subsequent pro- 
ceedings in this cause instituted for the re- 
covery of wages claimed by the crew. The 
libelants performed a voyage last summer on 
board the brig from Baltimore to the West 
Indies, and thence to New York, where she 
arrived and was quarantined about the 10th 
of September last, and was discharged there- 
from on the 28th, on which day the libelants 
also left the vessel. The wages were not sat- 
isfied by the master or the claimants on de- 
mand by the libelants, and objections were 



raised by the claimants that the libelants had 
refused to discharge the cargo in this port, 
and that they incurred a forfeiture of their 
wages. The libel was filed on the 8th of 
October. On the 12th of October the libel- 
ants examined witnesses, and claimants' proc- 
tors attended and cross-examined them. On 
the 26th the warrant of arrest was returned, 
and an order for short publication granted, 
returnable on the 2d of November instant. 
On October 25th, notice of this motion was 
given to set aside the process in the cause, 
on the ground that a summons and certificate 
were not first obtained from a, commission 
showing a sufficient cause of complaint where- 
on to found admiralty process. 

The act of congress of July 20, 1790 [1 
Stat 131], does not originate the jurisdiction 
of this court. That is conferred by the con- 
stitution (article 382), and the statute does no 
more than point out the proper method by 
which the jurisdiction is to be exercised 
when the remedy in this respect is sought In 
rem. The statutory remedy, however, must 
be pursued in conformity to the act, but the 
irregularity or error in practice can be remit- 
ted by assent thereto, or a waiver of it may 
be implied, and in either way acquiescence 
in the course of proceeding may remove the 
fault The acts of the claimants and their 
proctors, subsequent to the commencement of 
this action and the arrest of the brig there- 
in, in my opinion, amount, in judgment of 
law, to a waiver of all objections to the reg- 
ularity and sufficiency of the proceedings, 
and preclude them from appealing at this 
time to the court to rescind or vacate those 
proceedings. The cause, as it stands, is open 
to any defence the claimants may wish to 
interpose upon the merits of the demand; but 
the claimants are concluded, by their course 
in court and outside, from taking, at this day, 
exceptions to the regularity of the libelants' 
action. The motion to set aside the pro- 
ceedings issued in the suit must accordingly 
be denied. 
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ROBINSON v. MANDELL et al. 

[3 Cliff. 169; 3 Am. Law Rev. 377.] i ' 

Circuit Court, D. Massachusetts. Oct., 1868. 

Pleading in Equity — .Effect of Denial of 
Knowledge in Answer — "Witness — Competen- 
cy — Party in Interest — Mutual Wills — Eq- 
uity. 

1. If the respondent have no personal knowl- 
edge of the matter set forth in any particular 
allegation of the bill of complaint, a denial by 
the respondent upon information and belief is 
sufficient to make it necessary for the complain- 
ant to prove the same. 

2. The obvious purpose of the act of July 16, 
1862, as to the competency of witnesses in the 
United States courts, was to bring the state 
and federal courts into a more harmonious 
course of decision upon this subject. 

i [Reported by William Henry Clifford, Esq., 
and here reprinted by permission. 3 Am. Law 
Rev. 377, contains only a partial report.] 
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3. The effect of the act of July 2, 1865, was to 
produce diversity between the rules of decision, 
in the state and federal courts. 

4. By the act of March 3, 1865, it is provided, 
that neither party shall be allowed to testify 
against the other, under the circumstances de- 
scribed in the act, unless called by the opposite 
party, or required to testify by the court. 

5. The several acts of congress, as to the com- 
petency of witnesses, indicate an intent upon 
the part of congress to legislate that evidence 
of title to real estate and rules of decision in all 
controversies affecting rights of property shall 
be the same in the federal and state courts of 
the same state and district. • 

6. Where an executor or administrator is a 
party under the law of this state, the other par- 
ty cannot be admitted to testify in his own fa- 
vor, unless the contract was originally made 
with a party who was living, and competent to 
testify, and therefore the complainant in this 
case was not a competent witness to testify to 
any transaction with, or statement by, the tes- 
tatrix. 

7. Equity acknowledges the rule that a rep- 
resentation made by one party for the purpose 
of influencing the conduct of the other party 
will in general be sufficient to entitle such oth- 
er party, if induced to act upon such representa- 
tion, to relief. 

8. Such representations must be proved by the 
party who alleges they were made. 

9. In this case it was held that the alleged con- 
tract that the complainant and Sylvia Ann 
Howland were to exchange wills, and neither 
to make any new will, without first returning 
to the other the will thus received, was not 
proved. 

10. Where two persons agree to make mutual 
wills, and both execute the agreement, it is held 
that neither can properly make a will without 
notice to the other. 

11. Equity only interposes to enforce the 
agreement. 

12. In this case there was no competent evi- 
dence to show that there was any agreement as 
to the making of mutual wills, and there was 
nothing on the face of the instruments to war- 
rant any such conclusion. 

This was a bill in equity [by Hetty H. 
Robinson against Thomas Mandell and oth- 
ers] setting up a special contract for an ex- 
change of wills between the complainant and 
Sylvia Ann Howland, and that neither should 
make any other will without notice to the 
other, and the return of other's will. Com- 
plainant alleged that she was the niece 
and sole heir-at-law of Sylvia Ann Howland, 
deceased, leaving a will disposing of her 
estate; that in the month of September, 1860, 
she, the complainant, was possessed in her 
own right of property derived from her moth- 
er, who was the sister of the testatrix; 
that her aunt, then in full life, was at that 
time at variance with the father of the com- 
plainant, and was desirous of excluding him 
from inheriting, by will or otherwise, from 
the complainant any part of the property 
she so derived frpm her mother, and to ex- 
clude him, in case she, the complainant, 
should survive her aunt, from inheriting any 
part of the property that she, at the de- 
cease of her aunt, should derive from her 
aunt's estate. Actuated by those motives, 
the bill of complaint alleged that the said 



Sylvia Ann at the same time requested the 
complainant to make a will disposing of her 
estate, so that in ease of her decease before 
her father, he should not In any manner, by 
will or otherwise, inherit any part of the 
property so derived, or to be derived, and 
promised the complainant, if she would com- 
ply with the request, that she, the decedent, 
would make her will in favor of the com- 
plainant; and the allegation was, that it was 
at the same time mutually agreed between 
the parties that the respective wills, so to 
be made, were to be exchanged, and that 
each was to have possession of the will of 
the other, and that neither was to make any 
other will without notifying the other, and 
returning the other's will so to be held In 
exchange. Performance of the agreement 
on the part of the complainant was also al- 
leged in the bill of complaint. The substance 
and effect of those allegations were, that the 
complainant, in pursuance of her promise, 
did, on the same day, make and execute a 
will in due form, by which all the property 
she then had, or might thereafter acquire, 
was given and devised to her issue if any, 
and in default tliereof to charitable uses, 
and that she did thereby exclude her father 
from all benefit from the will, as specially 
requested by her aunt, so that in event of 
her decease before her father, he would not, 
by inheritance or otherwise, be entitled to 
any part of her estate; that the will so made 
and executed was delivered to her aunt, by 
whom it was kept during her lifetime, and 
among whose papers it was found after her 
decease. Part performance of the contract 
on the part of the said Sylvia Ann was also 
alleged, to the effect that she at the same 
time, in conformity to her promise, caused 
a draft to be made of her own will, which 
was not then completed; but the averment 
is, that the completion of the same was post- 
poned, with the clear understanding that 
the will so drawn should be executed and 
delivered to the complainant under the agree- 
ment, whenever she should request the same 
to be done; and she also averred that she 
did afterwards make that request, and that 
the said Sylvia Ann did, on the 11th of 
January, 1862, complete, sign, and duly exe- 
cute that draft, as her last will and testa- 
ment; that before executing the same she 
signed the paper writing therein called the 
second page of the will, and that the same 
was attached to the will before the will was 
so signed and executed. Delivery of the 
will so made and executed. to the complain- 
ant, in pursuance of the agreement, was 
also alleged, with the paper writing thereto 
attached; and the complainant averred that 
the will so made and delivered to her re- 
mained in her possession, and that her own 
will was never returned to her, and that she 
was not at any time or in any way ever 
notified that the said Sylvia Ann had made 
or was about to make any other will. The 
alleged breach of the agreement was, that 
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notwithstanding her promises, the said Syl- 
via Ann did make another will, bearing date 
September 1, 1863, appointing therein the 
first-named respondent as executor, and also 
made a codicil to the same bearing date 
November 18, 1864, giving and devising a 
large part of her property to divers persons 
and corporations, to the exclusion of the'' 
complainant, and that she gave and devised 
the residue of her estate to the other three 
respondents, in trust, to pay the income 
thereof to the complainant during her life; 
and that she made no other provision for 
the benefit of the complainant, and none 
whatever for her issue; and that she after- 
wards on the 2d of July, 1865, deceased, pos- 
sessed of large real and personal estates. 
The prayer of the bill of complaint was, that 
the first-named respondent, as executor, 
might be declared to hold the personal estate 
in trust for the complainant, and that the 
other respondents might be declared to hold 
the real estate in trust for her benefit, and 
that all the respondents might be decreed 
to account with her, and to deliver to her 
all the real and personal estate of the de- 
ceased. The respondents admitted that the 
complainant was the niece and sole heir-at- 
law of Sylvia Ann Howland, but they denied 
that the latter was at variance with the 
father of the complainant. They not only 
denied that any such motive existed for the 
alleged request, but averred that the com- 
plainant herself was at variance with her 
father, and that she had repeatedly declared 
that she would make her will, and keep her 
father from "receiving any portion of the 
property she had derived from her mother." 
Specific reference was also made in the an- 
swer to the several allegations in the bill 
of complaint, in respeet to the wills and the 
alleged agreements, as to the exchange and 
custody of the same, but it is unnecessary 
to reproduce that part of the answer, as the 
respondents alleged that they had no knowl- 
edge whatever upon the subject. Unable to 
answer in that behalf from knowledge, they 
denied upon information and belief "each 
and every of said averments in said bill of 
complaint contained." 

Sidney Bartlett, B. It. Curtis, and F. 0. 
Loring, for complainant. 

B. F. Thomas, T. D. Eliot, and T. M. Stet- 
son, for respondents. 

CLIFFORD, Circuit Justice. Evidently 
the cause of action set forth in the bill of 
complaint is founded in contract, and conse- 
quently the rights of the parties must be as- 
certained from the pleadings and proofs as 
required by the ordinary rules of law and 
equity applicable in such controversies. Un- 
less the contract is admitted in the answer, 
the burden of proof in such a case is upon the 
complainant to prove the same substantial- 
ly as alleged in the bill of complaint. Where 
the respondent has no personal knowledge of 
the matter set forth in any particular alle- 



gation of the bill of complaint, a denial by 
the respondent upon information and belief 
is sufficient to make it necessary for the 
complainant to prove the same, and in view 
of that rule the burden to prove the alleged 
contract in this case is upon the complain- 
ant. 

Before proceeding to consider the merits of 
the case it becomes necessary to determine 
as a preliminary question whether the com- 
plainant is a competent witness in the case 
in her own favor, and if so, to what extent, 
and whether her testimony or any part there- 
of as exhibited in her deposition taken at 
her request is admissible in evidence to prove 
the alleged contract. On the 27th of March, 
1866, the complainant by petition represent- 
ed to the court that the interests of justice 
required, in her belief, that she should be "al- 
lowed by the court to testify generally as a 
witness in this case, and prayed that an or- 
der to that effect might be passed by the 
court Both parties were heard on the sub- 
ject of the petition, and on the 28th of June, 
in the same year, the court passed the order 
against the objections of the respondents, 
that 'the complainant might be examined 
generally as a witness in the cause, reserv- 
ing the questions as to the competency of the 
witness and the admissibility of the evi- 
dence for further consideration at the final 
hearing. Pursuant to that reservation the 
several questions involved in the petition 
were again discussed by the parties at the 
final hearing, and the court will now proceed 
to state their final determination of these 
several questions, and the reasons upon which 
that determination is founded. By the act 
of congress of the 16th of July, 1862, it was 
provided that the laws of the state in which 
the court shall be held, shall be the rules 
of decision as to the competency of witnesses 
in the courts of the United States in 'trials 
at common law, in equity and admiralty. 
12 Stat. 588. Prior to that time, the only 
provision in the acts of congress upon the 
subject was that contained in the thirty- 
fourth section of the judiciary act, which 
provides that the laws of the several states, 
except where the constitution, treaties, or 
statutes of the United States shall other- 
wise require or provide, shall be regarded 
as rules of decision in trials at common law 
in the courts of the United States, in cases 
where they apply, but it is well-settled law 
that that provision does not apply in suits 
in equity, or in causes of admiralty and mari- 
time jurisdiction. 1 Stat. 92. Although the 
supreme court decided, in repeated instances, 
that by virtue of that provision the laws 
of the states, and the decisions of the state 
courts, were rules of decision in the federal 
courts in common-law controversies affecting 
the title of property, yet there was some 
contrariety of opinion whether an act of the 
state legislature providing that the parties 
to the suit should be competent witnesses 
had the effect to qualify them as such "in 
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the federal courts. Undoubtedly the inten- 
tion of congress in enacting that provision 
was to remove that doubt and to require 
that the rule of decision not only in trials 
at common law, but in equity and admiralty, 
should be the same in the federal courts as 
in the state courts. The obvious purpose of 
the provision was to introduce more fully 
into the federal courts the rules of decision 
in respect to all matters of property and lo- 
cal interest, which prevailed in the state 
courts, and to bring the several courts of 
the federal and state governments into a more 
uniform and harmonious course of decision 
upon all such subjects. The next provision 
in the acts of congress was that passed on 
the 2d of July, 1865, which was, "that in 
the courts of the United States there shall 
be no exclusion of any witness on account 
of color, nor in any civil actions, because he 
is a party to, or interested in, the issue 
tried." 13 Stat. 351. The immediate effect 
of the provision that no witness should be 
excluded in a civil action because he was 
a party to, or interested in, the issue tried, 
was to introduce diversity into the rules of 
decision in the federal courts, as compared 
with the rules of decision prevailing in the 
state courts in the same district, as will be 
seen by reference to the statutes of this 
state. Provision was made by the General 
Statutes of this state (chapter 131, § 14), that 
parties in civil actions and proceedings 
.... shall be admitted as competent 
witnesses for themselves or any other par- 
ty, ... . provided that where one of. the 
original parties to the contract or cause of 
action in issue and on trial is dead, the other 
party shall not be admitted to testify in his 
own favor unless the contract in issue was 
originally made with a person who is living 
and competent to testify, except as to such 
acts and contracts as have been done or 
made since the probate of the will, or the 
appointment of the administrator. Gen. St. 
Mass. 673. Certain exceptions are made in 
subsequent acts of the legislature, but they 
are not material in this case. Sess. Acts 
1864, e. 304, § 1; Supp. Gen. St. 361; also, 
Sess. Acts 1865, c. 207, §§ 1, 2; Supp. Gen. 
St. 407. Like diversities were introduced by 
the last two clauses of that provision into 
the rules of decision in the federal courts of 
many other districts, as compared with the 
rules prescribed for the state courts in the 
same district by the state legislature, but 
it is unnecessary to enter into such details. 
Congress became aware of the embarrass- 
ment, and on the 3d of March, 1865, passed 
an amendatory act providing that in actions 
by or against executors, administrators, or 
guardians, in which judgment may be ren- 
dered for or against them, neither party 
shall be allowed to testify against the other 
as to any transaction with or statement by 
the testator, intestate, or ward, unless called 
to testify thereto by the opposite party, or 
required to testify thereto by the court. 13 



Stat 533. The material words of the pro- 
vision to be considered in this case are, that 
neither party shall be allowed to testify 
against the other in the cases and under the 
circumstances therein described, unless "re- 
quired to testify thereto by the court," as 
it is not pretended that the complainant was 
called to testify thereto by the opposite par- 
ty. Strictly construed, the petition of the 
complainant did not pray that she might be 
required by the court to testify in the case 
as to any transaction with or statement by 
the testatrix, but as the prayer was that an 
order might be passed that she might be al- 
lowed to testify generally as a witness, no 
exception was taken to the form of the pe- 
tition, and the order as recited was passed, 
reserving to the court the right to determine 
the questions involved in the petition at the 
final hearing of the case. The views of the 
respondents at the time the petition was pre- 
sented and at the final hearing were, that 
by the true construction of the phrase "unless 
required to testify thereto by the court," it 
only had the effect to save from the operation 
of the prohibition that neither party should be 
allowed to testify, the power vested in the 
court when sitting as a court of equity, to 
admit parties to be examined in certain cases 
as universally acknowledged and frequently 
practised in equity courts. Stated in other 
words, the proposition of the respondents is, 
that the act of congress in question does not 
authorize the examination of the complain- 
ant in any case where it was not allowed in 
the practice of chancery courts before that 
provision was passed. They contend that the 
exception, unless required to testify thereto 
by the court, means nothing more than if it 
read, unless required to testify thereto by 
the court in accordance with equity prac- 
tice. Interest undoubtedly disqualifies a wit- 
ness in an equity suit as well as in actions 
at law, unless it is otherwise provided by 
statute. Gres. Eq. Ev. 237; 2 Daniell, Ch. 
Prac. (3d Ed.) 885; 1 Smith, Ch. Prac. 343; 
Eekford v. De Kay, 6 Paige, 565; De Wolf 
v. Johnson, 10 Wheat [23 U. S.] 367. Leave 
may be granted to examine a party on mo- 
tion, if the motion is accompanied by an af- 
fidavit .showing that he is not interested; 
but the order is never granted without sav- 
ing all just exceptions for the benefit of the 
opposite party. Gres. Eq. Ev. 33S; 2 Daniell, 
Ch. Prac. (3d Ed.) 886; Dixon v. Parker, 2 
Ves. Sr. 222; Murray v. Shadwell, 2 Ves. & 
B. 401; Phillips v. Duke of Bucks, 1 Vern. 
230; Rogerson v. Whittington, 1 Swanst 
39. Based on these authorities, the argu- 
ment for the respondents is, that the only 
effect of the last exception in that act of 
congress is, that it reserves to the federal 
courts the power which they possessed be- 
fore as courts of equity to require or allow 
a party not interested to testify in the case; 
but the court is of a different opinion, as 
the provision is general and applicable as 
well to the district court as to the circuit 
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court, and In common-law actions as well 
as in suits in equity. Cases have seldom or 
never before occurred where the right of a 
party to introduce evidence in support of 
the cause of action set forth in his pleading, 
depended in any manner upon the discretion 
of the court; but if congress sees fit to make 
such a provision, the court is of opinion that 
it is the right of a party to present such an 
application, and that it is the duty of the 
court to hear, and determine it whenever 
it is made in due form. Such an application 
is doubtless addressed to the. discretion of 
the court, but it is a legal discretion, and 
our opinion is, that the court, in granting or 
refusing the application, ought to be gov- 
erned as far as practicable by certain fixed 
rules, to be applied in all similar cases. In- 
trinsic difficulty, it is apprehended, may arise 
in every attempt to define such general rules, 
and perhaps it would be unwise to make 
any such attempt, except when an applica- 
tion is before the court calling for the de- 
cision of the court under the power con- 
ferred by the act of congress. New as the 
provision is, and called upon as the court is 
for the first time to determine its true mean- 
ing, the court is not disposed to go one step 
beyond what the necessities of the present 
case require. Viewed as a whole, the sever- 
al acts of congress in relation to the com- 
petency of witnesses indicate an intent on 
the part of congress so "to legislate that the 
evidences of title to real estate, and the 
rules of decision in all controversies affecting 
rights of property, shall be the same in the 
federal courts as in the state courts of the 
same state and district, and the decisions of 
the supreme court throughout the period 
since its organization tend strongly to the 
same end. Impressed also with the convic- 
tion that that course of legislation and of de- 
cision has been highly beneficial, we are of 
the opinion that the court ought not to grant 
such an application under the provision in 
question, in any case where the effect of 
granting it would be to adopt a rule of de- 
cision in the federal courts of the district, 
different from that which the legislature of 
the state has prescribed for the government 
of the state courts in all similar cases. 
"Where an executor or administrator Is a par- 
ty, the other party, under the law of the 
state, cannot be admitted to testify in his 
own favor unless the contract in Issue was 
originally made with a person who is living 
and competent to testify, and this court de- 
cides, that in such a case the court will not 
pass an order in a" controversy respecting 
property, requiring the living party to testi- 
fy in his own favor to any transaction with, 
or statement by, the testator or testatrix, 
intestate or ward, as the case may be. Ob- 
viously the case at bar falls within that rule, 
and the decision of the court is, that the 
complainant is not a competent witness In 
this case to testify to any transaction with, 
or statement by, the said testatrix, and that 



(Case No. 11,959) KOBINSON 

all such parts of her deposition as fall within 
that rule are rejected as inadmissible. 

Unaided by the testimony of the complain- 
ant as to any transaction with, or statement 
by, the testatrix respecting the matters in 
controversy, the next question is, whether 
the other evidence in the case is sufficient to 
prove the alleged contract, and to entitle the 
complainant to a decree in her favor. The 
principal breach of the supposed contract as 
alleged is, that the said Sylvia Ann made an- 
other will in which Thomas Mandell is nam- 
ed as executor, and by which shje gave a 
large part of her property to other parties, 
and devised the residue to Edward D. Man- 
dell, George Howland, Jr., and William Gor- 
don, in trust, for the purpose therein describ- 
ed. Complainant also charges by way of 
evidence, that the said Sylvia Ann, on one 
occasion, when advised by the said Gordon 
to make a will, stated that she preferred not 
to make a will if she could help it, on ac- 
count of the complainant, adding that she 
had been obliged to promise the complainant 
that she would not make a will without let- 
ting her know It; and the complainant also 
charges that the said Sylvia Ann stated on 
another occasion to the same person, that 
she would make a will if it were not for that 
pledge or promise to the complainant; and 
the answer admits that these conversations 
did take place as alleged. But the respond- 
ents allege that at the time the last conversa- 
tion took place, she added that she was 
obliged to make the promise, because "she 
dinned me and teased me and gave me no> 
peace till I did." Due weight must also be 
given to all such portions of the deposition 
of the complainant as are Dot excluded under 
the rule hereinbefore explained. She cannot 
be excluded as a witness because she is a 
party to or interested in the issue on trial. 
Her testimony as to any transaction with, or 
statement by, the said testatrix is not admis- 
sible, but all the rest of the deposition, if 
otherwise unobjectionable, is competent evi- 
dence. She testifies in substance that she 
duly executed her will of the 19th of Septem- 
ber, 1862, and that she gave it enclosed in a 
yellow envelope to her aunt, and that she 
never saw it afterwards until "a day or so" 
after her aunt's death, when it was handed 
to her, in the same envelope, out of the 
closet where her aunt's trunk was kept. 
Mrs. Brownell handed it to her, and it was 
opened, as she states, in a few minutes after, 
by Mr. Green, who is also a witness in the 
case. The statement of the complainant also 
is, that the same person handed her, at the 
same time, a white envelope, which contain- 
ed a copy of the second page of her aunt's 
will, and also a copy of the other part of the 
will, a fragment of which only is introduced, 
the residue having been destroyed by mis- 
take. These several exhibits, together with 
the supposed originals, were introduced in 
evidence by the complainant, and she also 
examined Edward H. Green, whose testimony 
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tends to confirm her statements, as to the 
finding of her own will in the yellow envel- 
ope; and he also testified that she showed him 
the papers in the white envelope, the evening 
after the funeral of her aunt, or the next 
evening, in the parlor of the house where she 
died. Evidence was introduced by the re- 
spondents tending to show that both these 
envelopes were put into the trunk of the de- 
ceased at the request of the complainant. 
Two witnesses examined by the respondents 
testified to that effect, but their testimony 
also tended to confirm to a considerable ex- 
tent the statements of the complainant as to 
the time when and the place where they 
were found, and the principal circumstances 
attending the finding. The theory of the 
complainant is, that she made her own will 
at the request of the said Sylvia Ann, and in 
the form as requested, and that the said Syl- 
via Ann in consideration thereof promised 
the complainant that she would make her 
will devising her estate or the principal part 
thereof to the complainant, and that they 
mutually agreed with each other that neither 
would make another will without first com- 
plying with the conditions set forth in the 
bill of complaint. It was also a part of the 
agreement, as alleged, that the respective 
wills should be exchanged, and the argument 
is, that all the affirmative stipulations of the 
contract were fully performed, leaving noth- 
ing executory, except the negative stipulation 
that neither should make another will with- 
out first notifying the other and returning 
the other's will. 

Entirely opposite views are- submitted by 
the respondents in respect to every material 
element of the alleged contract. They deny 
that any such contract was ever made by 
those parties, or that any such motive exist- 
ed for making it on the part of the said tes- 
tatrix as is alleged in the bill of complaint. 
Although they do not question the genuine- 
ness of the will of the complainant, still they 
deny in the most positive terms that it was 
made at the request of the decedent, or that 
the latter in her lifetime ever promised the 
complainant, in consideration that she would 
comply with that request, that she, the said 
Sylvia Ann, would make her will and devise 
her estate or any part thereof to the com- 
plainant, or that the parties ever mutually 
agreed with each other that neither would 
make another will without first giving notice 
to the other, and returning the other's will, 
as before explained. It is also conceded by 
the respondents that the signature to the in- 
strument described in the bill of complaint 
as the will of the said Sylvia* Ann, dated 
January 11, 1862, is genuine; but they ex- 
plicitly deny that the paper called the sec- 
ond page of the will was attached to that in- 
strument before it was signed, or that it was 
ever any part of that instrument. On the 
contrary, they deny that it was ever signed 
by the said Sylvia Ann, and insist that it is 
a forgery. Much testimony was taken upon 
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that issue by the parties to the suit, and the 
discussion of the questions growing out of it 
occupied several days at the final hearing. 
Some of the questions discussed were new, 
and it must be admitted that they are highly 
important as affecting the rules of evidence 
in cases where the genuineness of written in- 
struments is in contestation, but inasmuch as 
it does not become necessary to determine 
whether the paper is or is not genuine, the 
court is not inclined to decide those questions 
in this case.. Viewed in any light, and as- 
suming aJl the papers to be genuine, the evi- 
dence fails altogether, in the opinion of the 
court, to prove that any such contract was 
made by those parties as is alleged. Noth- 
ing of the kind can be reasonably inferred 
from the admissions of the answer. Taken 
in their widest sense, the conversations 
therein recited do not warrant the conclu- 
sion that the party represented as speaking, 
supposed, or intended to admit, that she had 
ever entered into any legal obligation not to 
make a will, or that she had made any con- 
tract whatever with the complainant within 
the legal meaning of that word, much less 
any such contract as that set forth as the 
foundation of this suit. The import of the 
first conversation, as recited in the bill and 
answer is, that she preferred not to make a 
-will if she could help it, as she had been 
obliged to promise the complainant that she 
would not do so without letting her know it; 
but she characterized the promise as a pledge 
in the second conversation, and finally said 
to the effect that she was forced to make 
the promise to get rid of constant importuni- 
ty. Such remarks in regard to an absent 
relative are quite too loose and indefinite to 
be regarded as evidence of any legal obliga- 
tion, especially as they do not contain the 
slightest intimation of any mutual promise, 
or of any other consideration recognized in 
the law of contracts. - 

Apart from the inferences, if any, which 
may be drawn from the wills in question, 
there is no evidence in the case that the com- 
plainant made her will at the request of the 
aunt, or that the aunt, in consideration of a 
compliance with any such request, ever prom- 
ised the complainant that she would made 
her will and devise her estate or any part 
thereof to the complainant, or that those par- 
ties ever mutually agreed to exchange wills, 
and that neither would make another will 
without first notifying the other and return- 
ing the other's will. Those several allega- 
tions combined constitute the foundation of 
the complainant's case, and if they are not 
proved the superstructure must fall. The 
supposed consideration for the alleged prom- 
ise of the decedent is, that the complainant, 
in compliance with the request of her aunt, 
made her own will, devising her estate in a 
way to exclude her father from all benefit 
under it, and the proposition is, that having 
framed and executed her will as requested, 
on the faith of her aunt's promise, that if 
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she, tlie complainant, would do so, the aunt 
would make her will and devise her estate to 
the complainant, the promise of the aunt is 
valid and obligatory as falling within that 
class of contracts constituted by a promise or 
representation made by one person and acts 
done by another, on the faith of such promise 
or representation. Fry, Spec. Perf.§ 187. Equi- 
ty undoubtedly acknowledges the rule that a 
representation made by one party for the pur- 
pose of influencing the conduct of the other 
party will in general be sufficient to entitle 
that other party to substantial relief in case 
he or she is thereby induced to act upon it, 
and it appears that the representation is not 
made good. Hammersley v. De Biel, 12 Clark 
& F. 62, note; Maunsell v. White, 4 H. L. Cas. 
1056. Such promises or representations, how- 
ever,- must be proved by the party who al- 
leges that they were made, and if not proved 
his bill of complaint will be dismissed. The 
respondents deny that the rule suggested has 
any application to the case, and insist that 
the contract, even if proved as alleged, is 
void as against public policy, but in the view 
taken of the ease it is not necessary to de- 
cide that point, as the court is of the opinion 
that the contract is not proved. 

The views of the complainant also are, that 
the two wills set forth in the bill of com- 
plaint must be regarded as mutual wills, and 
that those instruments, together with the tes- 
timony describing the circumstances attend* 
ing the finding of the will of the complainant 
and the copy of the other will in the trunk 
of the testatrix after her decease, afford suf- 
ficient evidence to support the material alle- 
gations of the bill of complaint, and to en- 
title the complainant to a decree. Admission 
may well be made that mutual wills, as un- 
derstood in legal decision, afford evidence of. 
a contract by the respective testators, each 
with the other, more or less strong, in view 
of the surrounding circumstances, that nei- 
ther would revoke his will or make another 
without due and seasonable notice to the op- 
posite party; but the insuperable difficulty 
in the complainant's case is, that the two 
wills under consideration are not mutual wills 
in any" proper sense, as recognized in the 
law of evidence or the decisions of the courts. 
Where two persons agree each with the oth- 
er to make mutual wills, and both execute 
the agreement, it is held that neither can 
properly revoke his will without giving no- 
tice to the other of such revocation. The 
death of one of the parties in such a case car- 
lies his part of the contract into execution, 
and the better opinion perhaps is, that the 
other party, after that event, if the agree- 
ment was definite and satisfactory, cannot 
rescind the contract. Dufour v. Pereira, 1 
Dickens, 419; 2 Harg. Jurid. Arg. 272. Both 

grills, it is agreed, even in a case where the 
agreement between the respective testators 
is fully proved, are still in their nature rev- 
ocable; but the doctrine is, that the parties 
are under a restriction, each to the other, 
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not to revoke their respective wills so as to 
secure any undue advantage. Bound by the 
agreement to maintain good faith, each to 
the other, the conclusion is, that neither can 
revoke without giving due and seasonable 
notice. Loffus v. Maw, 32 Law J. Eq. (N. 
S.) 49; Ridley v. Ridley, 12 Law T. Rep. (N. 
S.) 481. Few decided cases in point are to 
be found in judicial reports, and these are 
nearly equally divided for and against the 
doctrine, even when it appears that the agree- 
ment was fully proved. Walpole v. Orford, 
3 Ves. 402; Izard v. Middleton, 1 Desaus. 
Eq. 116. Judge Story says that a contract to 
make mutual wills, if one of the parties has 
died having made a will according to the 
agreement, wiE be decreed in equity to be 
specifically executed by the surviving party, 
if he has enjoyed the benefit of the will of 
the other party. 1 Story, Eq. Jur. § 785. 
If persons enter into a fair and definite 
agreement to leave each other a sum of mon- 
ey, or to settle by their wills the property of 
each for the benefit of the survivor, a court 
of equity, says Roper, will enforce a perform- 
ance of such agreement. Rop. Leg. 766; 3 
Pars. Cont. 406; Logan v. McGinnis, 12 Pa. 
St. 27; 1 Jarm. Wills, 28; 1 Williams, Ex'rs, 
104. These authorities are cited to show that 
equity only interposes in such cases to en- 
force the agreement made by the parties. 
Competent evidence of any such agreement 
in this ease is entirely wanting, and there is 
nothing on the face of the instruments to 
warrant any such conclusion. They were 
executed at different times, and the com- 
plainant devises nothing to the said Sylvia 
Ann. The allegation of the bill is, that the 
will. of the complainant was drawn under 
the special direction of the aunt, but the 
averment is denied in the answer, and is 
wholly unsustained by any competent proof. 
Reference is also made to the paper called 
the second page of the will, but there is 
no proof in the case to show that the writing 
called the second page was ever attached to 
the will in question, before the will was sign- 
ed and executed. Special reference is also 
made to the circumstances attending the find- 
ing of the two envelopes with*their enclosures 
in the trunk of the testatrix after her de- 
cease. Satisfactory proofs are exhibited that 
these envelopes were handed by the com- 
plainant to the testatrix in her lifetime, but 
there is no evidence that the latter had any 
knowledge whatever of their contents. Sub- 
sequent to their being deposited in the 'trunk, 
she made and executed her last will and tes- 
tament, and there is no reason appearing in 
the record to suppose she even suspected that 
those envelopes contained anything to show 
that in so doing she was violating the terms 
of any such contract as that alleged in the 
bill of complaint. They were deposited there 
by a female attendant of the said Sylvia 
Ann, pursuant to her directions, but at the 
request and in the presence of the complain- 
ant Deposited in the trunk at her request, 
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they remained there, for aught that appears 
to the contrary, till they were found by the 
complainant under the circumstances detailed 
in the proof. Inquiry into her motive in 
causing those papers to be deposited there is 
unnecessary, as neither the papers themselves 
nor the circumstances attending their finding 
afford any evidence to prove the special con- 
tract alleged in the bill of complaint. Bill 
of complaint dismissed with costs. 
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Maritime Lies - — Agent to Procure Freight- 
Charter — Notice. 
[An agent employed by the charterer of a 
ship to procure freight, having notice from the 
owner that he must rely on the personal credit 
of the charterer, has no lien on the ship for his 
services.] 

[This was a libel by Samuel P. Robinson 
against the ship Medora.] 

Betts & Donohue, for libelants. 
Silliman & True, for claimants. 

INGERSOLD, District Judge. The libellant 
in this case sues to recover compensation for 
services as agent in procuring freight and 
passengers for the ship for a voyage to Aus- 
tralia, in the fall of 1852. The ship was 
owned by George A. Trenholm and others, at 
Charleston, S. C, and R. Caldwell & Co., of 
this city, were their agents here. The ship 
being in this port in 1852, the libellant ap- 
plied to the agents to sell the ship to Mrs. 
Erler, the wife of John C. Erler, of this city. 
An agreement was drawn up, dated Septem- 
ber 3, 1S52, and signed by R. Caldwell & Co., 
to which the libellant was the witness, and 
whose contents he was acquainted with. By 
that agreement Caldwell & Co. agreed to sell 
the ship to Mrs. Erler, and Mrs. Erler, with 
the consent of her husband, agreed to buy 
her, for $9,000, payable in 60 days from date, 
or before the ship should sail. Caldwell & 
Co. were to hold the ship until the money was 
paid, and whatever repairs were put on her 
were to be put on her by the purchaser, the 
ship not to be responsible therefor. The pur- 
chase money was never paid, and the ship 
was lost on her voyage to Australia. After 
the execution of the contract, John C. Erler 
proceeded to fit her out for the voyage, em- 
ployed her captain and crew, took control of 
her, procured freight for the voyage, and em- 
ployed the libellant to act as her agent, and 
the libellant performed services as such agent 
and broker. 

The respondents claim that the libellant has 
no claim against them at all, under these facts, 
and no lien as against them on the ship. They 
claim also, that he has no maritime lien at 
all for such services, likening him to a ship's 
husband, whose duty it is to perform such 



services, for which he has no lien. They 
also liken his claim to that of a stevedore 
for stowing the freight, after it has been pro- 
cured, for which, as has been decided in sev- 
eral cases, no lien exists against the ship. 
I can perceive no difference in principle be- 
tween the case of the stevedore and the agent 
to procure freight. The latter bargains to 
have the goods put on board, that the ship 
may earn freight. The former actually puts 
them on board, and receives and stows them. 
It would seem, on principle, that, if the acts 
consequent upon the bargain made did not 
create a new maritime lien, then the bargain, 
and the services by which it is brought about, 
ought not to be considered maritime services, 
securing for them a maritime lien. But the- 
case of The St Mary, decided in this court, 
and affirmed on appeal by the United States 
circuit court [Case No. 12,242], has decided 
that the services of a ship's agent or broker, 
in procuring passengers and freight, on a 
contract made with the owner, will secure to- 
the agent a maritime lien, if he looks to the 
ship as a security at the time of performing 
the services; and such is, therefore, the law 
of this court. It does not, however, follow 
that the party rendering such services, at the 
request of one who is not an owner, would 
have a lien. If the party in possession of the 
ship, and having control of her for the voy- 
age, is prohibited by the owner, from making 
such a lien, and the party performing the 
services knew of such prohibition at the time- 
of his agreement to perform them, he can- 
not have a lien, as against the owner. The 
contract may be a good maritime contract 
against the party contracting, but would not 
give a lien on the ship. So if the party who 
performed the services was notified that he 
must look to the personal responsibility of 
the one with whom he had agreed for their 
performance, and not to the ship, he cannot 
have a lien upon the ship. He does not look 
to the ship for security when he performs 
the services, and unless he does so, no lien 
attaches. He cannot by contract have a lien, 
against the express prohibition of the party to 
be affected by the lien. The libellant con- 
tracted with John C. Erler to perform these 
services after the execution of the agreement 
of Sept. 3d, and Robert Caldwell, the agent 
of the claimants, deposes that about that time 
he told the libellant that whatever was done 
for the ship by any one must be on Erler's 
personal responsibility, and not on the credit 
of the ship or her owners. Having received 
such notice, he can have no lien for his serv- 
ices. His right of such lien has been waived. 
The libellant claims that Caldwell is not a 
competent witness, because the stipulation for 
value is signed by "Caldwell & Co., agents 
for Trenholm & Co." But the bond was not 
signed by Robert Caldwell, but by one of 
his partners, and could not, therefore, be bind- 
ing on him, as not within the authority of one 
person to bind another by executing such a 
stipulation, unless it is ratified or approved" 
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by the other partner. Caldwell, not being- [ 
shown to have done so, is not bound by the 
stipulation, and therefore not interested in 
the event of the suit. 

If Erler, or his wife, after the execution 
of the contract of Sept 3a, are to be consid- 
ered as owners of the ship, she was then 
a domestic vessel, and against such no lien 
is given by admiralty law, even for materials 
and supplies. Such services as those rendered 
by the libellant could not, surely, be entitled 
to higher consideration. Libel dismissed, with 
costs. 
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Case No. 11,960. 

ROBINSON et us. v. MOORE et al. 

[4 McLean, 279.] i 

Circuit Court L\ Ohio. July Term, 1847. 

Survey— Marked Lines— Surplus— Established 
Boundaries. 

1. Marked lints and corners control courses 
and distances. 

2. Within the Virginia military tract, surveys 
were run early, and at the hazard of the lives 
of those making them. The Indians were nu- 
merous and hostile, and under such circumstan- 
ces great accuracy could not be expected. 

3. Surplus lands do not vitiate a survey, nor 
does a deficiency of acres called for in the sur- 
vey, operate against it. 

4. Wherever the boundaries can -be estab- 
lished, they must prevail. In the present case 
several of the courses were established, and 
parts of lines; and they conduce to show the 
claims of the respective parties. 

[This was an action by the lessee of Robin- 
son and wife against B. Moore and others for 
the recovery of certain lands.] 

Taylor, Stanbery & Bond, for plaintiffs. 
Tracy, Wright & Peck, for defendants. 

BY THE COURT (charging jury). This is 
an action of ejectment, in which the plaintiff 
claims a thousand acres of land in the Vir- 
ginia military district, of one hundred and 
eighty acres of which, the defendants are al- 
leged to have possession. The decision of 
the controversy depends upon the establish- 
ment of the lines and corners of his survey 
as claimed by plaintiff. In that event the de- 
fendants will be found in possession of one 
hundred and eighty acres as above stated. 
The jury were sworn, and a survey by the 
county surveyor, who was also sworn as a 
witness, and other witnesses on both sides 
were examined. The court observed to the 
jury, that the courses and distances called for 
in the patent, would be controlled by marked 
lines and corners. But where no marks can 
be found or established by the evidence, the 
courses and distances must govern. On the 
plat laid down, the beginning is admitted by 

i [Reported by Hon. John McLean, Circuit 
Justice.! 
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all parties to be on the Ohio river, at the let- 
ter A. At that place a beech tree twenty-six 
inches in diameter, bears the ancient marks 
of a corner. From thence, on a westerly 
course, the surveyor run two hundred and 
seventy-eight poles to a stake, and a pile of 
stones, and a white oak is found bearing the 
ancient marks of a corner, supposed to be the 
back corner of the plaintiff's survey. At that 
place, or near it, no other corner is found or 
known to exist. From thence, the surveyor 
run a southerly course, four hundred and 
twenty-seven poles to a stake, near a black 
walnut, now lying down, (the bark off, and a 
block formerly taken out) shown, by persons 
present, as an original corner tree, no other 
trees marked corresponding with the patent 
calls found, a black oak with marks and ash 
trees, without marks, standing near. From 
this point he run the distance called for in 
the patent, and searched for a corner, but 
found none. From the above supposed cor- 
ner marked, the surveyor run an easterly 
course three hundred and four poles, passing 
the corner of survey 1625, two beeches and 
a sugar tree, now down, and partially de- 
stroyed; at 140 poles, passed a beech bearing 
ancient marks, took a block therefrom, and 
found the date of the marks to correspond 
with the date of the survey, to a large beech 
at D, bearing ancient marks, thence up the 
river, with the meanders thereof to the begin- 
ning. From this survey it will be observed 
by the jury, that starting from the admitted 
corner at A, the line was run to the second 
corner at B, where a white oak tree, was 
found marked as a corner. At this place, the 
patent calls for a black oak as a corner. The 
plaintiff claims to run beyond this corner to 
M, but no corner trees are marked at that 
place, nor were any line trees found leading 
to it. From the second corner we pass to the 
third." At this point the patent calls for a 
walnut, ash and white oak, as corner trees. 
A walnut and a black oak are found regularly 
marked as a corner. The surveyor run fur- 
ther in the same direction to the letter N, as 
claimed by the plaintiff, and the distance 
called for in the patent. But he found no 
marked trees on the line, or at the place 
claimed as a corner. Returning to the third 
corner, he run to the corner D, on the Ohio 
river. The patent calls for three beeches 
marked as corner trees; only one beech is 
found so marked. On this last line there 
were ancient marks made, apparently with a 
tomahawk. 

If the points above described are to consti- 
tute the corners of the plaintiff's survey, then 
the defendants are not guilty of the trespass 
complained of. You will observe, gentlemen, 
that this survey was made in 1787. This 
was at a very early period of our history in 
the West. In making surveys, those con- 
cerned were in imminent danger from the 
savages, who, at that time, possessed the 
country, and were masters of it, with the ex- 
ception of a small settlement at Marietta, at 
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Columbia, and at Vincennes. At that lime, 
it Is known by all who are familiar with sur- 
veys in this district, that lines were often 
run without marking, as a measure of safety 
to the surveyors. The Indians not unfre- 
quently would follow the newly marked lines, 
and attack those engaged in running them. 
From the lapse of time, it being more than 
half a century, it is not astonishing that the 
corner trees are not all found. On the con- 
trary, under all the circumstances, including 
the improvements in the country, it is rather 
singular that so many marked trees should 
be found as the surveyor has described. If 
these corners should establish the boundary 
of the plaintiff's land, he will own consider- 
ably less land than his survey calls for. 
Should the lines be extended beyond these 
corners, as he claims, he would still have a 
less quantity than his patent calls for— in one 
case by ten acres, and in the other by twen- 
ty-five acres. But this is a consequence of 
the inaccuracy .of early surveys. Had the 
survey contained several hundred acres more 
than the patent calls for, the plaintiff would 
have held the surplus, on the establishment 
of his lines and corners, including it. It 
seems, however, that no corner tree has been 
found marked at the places where the distan- 
ces, called for in the patent, terminate. And 
as before remarked, distance can not govern, 
if marked corners can be found, called for in 
the patent. 

The jury found the defendants not guilty. 
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ROBINSON v. MUTUAL BEN. LIFE INS. 

CO. 

[16 Blatchf. 194; 9 Ins. Law J. 73; 8 Reporter, 
613.] i 

Circuit Court, N. D. New York. April 19, 1879. 

Arbitration— Consent— New Trial— Practice— 

Life Insurance — Assignment — Husband 

and Wife. 

1. When the parties to an action at law 
have stipulated in writing to refer it to a referee, 
"to hear, try and determine the issues therein, 
and that an order may be entered accordingly," 
and, without such order being entered, the 
trial before the referee has been had, and he has 
made his report, such order will be considered 
as having been entered, and may be entered 
nunc pro tunc. 

[Cited in Town of Lyons v. Lyons Nat. Bank, 
8 Fed. 374.] 

2. The stipulation is to he regarded as re- 
ferring to the practice of the courts of the state 
in respect to references by consent. 

3. A reference, by consent, of such an action, 
in this court, is lawful. 

4. After a trial before a referee, under such a 
stipulation, the court has the power to grant a 
new trial. 

5. What is a sufficient conformity, in practice, 
in this court, to the practice of the courts of the 

i [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission. 
9 Ins. Law J. 73, and 8 Reporter, 613, contain 
only partial reports.] 



state, in respect to the review of a trial before a 
referee. 

6. A New Jersey life insurance company is- 
sued, at Rochester, New York, a policy insuring 
the life of R., in a sum named, for life, making 
the sum payable to the wife of R., "or as- 
signs." The policy was to cease, if the annual 
premium should not be punctually paid. R. 
and his wife resided, at the time, at Rochester. 
Afterwards, R. and his wife assigned the policy 
to M., with the assent of the company. The 
assignment was, by its terms, absolute, but 
was intended by the parties as collateral secu- 
rity to M. for any premium he should there- 
after pay on the policy. The annual premiums 
which became due after the assignment, down 
to the death of R., were paid to the company by 
M. The company paid to M. the sum insured. 
Afterwards, M. paid to the widow of R. a cer- 
tain sum, under an agreement with her that she 
should receive it in full satisfaction of her in- 
terest in the policy. Afterwards, the widow 
sued the company to recover the sum insured, 
claiming that the assignment of the policy was 
void, under the acts of the legislature of New 
York, of April 1st, 1840, April 14th, 1858, March 
28th, 1862, and April 18th, 1866 (Laws N. Y. 
1840, p. 59, c. 80; Laws N. Y. 1858, p. 306, c. 
187: Laws N. Y. 1S62, p. 214, c. 70, and LawsN. 
Y. 1866, p. 1413, c. 65b), respecting insurances 
of the life of a husband for the benefit of his 
wife: Held, that such assignment was valid, 
and that the plaintiff was not entitled to recover. 

7. There is no decision of the courts of New 
York holding that such an assignment of such 
a policy is not valid. 

8. The case of Eadie v. Slimmon, 26 N. Y. 
9; Barry v. Equitable Life Soc, 59 N. Y. 587; 
Wilson v. Lawrence, 8 Hun, 593; Id., 13 Hun, 
238; Id., 76 N. Y. 585 —examined. 

9. The agreement of the plaintiff with M., and 
her receipt of the money from him, was a rati- 
fication of his authority to collect from the 
company the amount insured. 

[This was a suit by Helen S. Robinson 
against the Mutual Benefit Life Insurance 
Company to recover the amount of an in- 
surance policy.] 

J. E. Roe, for plaintiff. 

James B. Perkins, for defendant 

BLATCHFORD, Circuit Judge. The de- 
fendant, a New Jersey corporation, engaged 
in the business of insuring lives, issued, on 
the 5th of February, 1858, a policy of insur- 
ance, which set forth that the company, in 
consideration of $63 30 paid to them by 
Helen S. Robinson, (the plaintiff,) and of the 
annual premium of S63 30 to be paid on or 
before 12 o'clock m., on the 5th of February, 
in every year during the continuance of the 
policy, assured the life of Homer G. Robin- 
son, in the' amount of S3,000, during the 
term of life. It also set forth as follows: 
"And the said company do hereby prom- 
ise and agree, to and with the said as- 
sured, well and truly to pay, or cause to be 
paid, the said sum insured, to the said Helen 
S. Robinson, or assigns, within ninety days 
after due notice and proof of the death of 
the said Homer G. Robinson. And in case 
the said assured should die before the de- 
cease of the said Homer G. Robinson, then 
the amount of this insurance shall be pay- 
able to their children, or to their guardian, 
if under age, within ninety days after due 
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notice and proof of Interest, and of the death 
of the said Homer G. Robinson. * * * 
And it is also understood and agreed by the 
-within assured, to be the true intent and 
meaning hereof, that, * * * in. ease the 
said assured shall not pay the said annual 
•premiums on or before the several days here- 
inbefore mentioned for the payment thereof, 
then, and in every such case, the said com- 
pany shall not be liable to the payment of 
the sum insured, or any part thereof, and 
this policy shall cease and determine. And 
it is further agreed by the within assured, 
that, in every case where this policy shall 
cease, or become or be null or void, all pre- 
vious payments made thereon, and all profits, 
shall be forfeited to the said company; and 
that, if assigned, written notice to be given 
to the company, and the party to whom the 
policy is transferred must sign all premium 
notes with the assured." 

This suit is brought on the policy by Helen 
S. Robinson, named in it, to recover the 
§3,000, wrth interest from May 15th, 1877. 
The plaintiff was the wife of Homer G. 
Robinson, named in the policy. They both 
resided at Rochester, New York. He died on 
the 18th of January, 1877, at Rochester. The 
complaint alleges that the plaintiff caused 
due notice and proof of his death to be given 
to the defendant more than ninety days pre- 
vious to the commencement of this suit, and 
on or before February loth, 1877, "and that 
the proofs of same have been duly accepted 
and acted upon by the said defendant by 
payment of the amount of said insurance, 
but not to this plaintiff." 

Tbe answer sets up, that, on the 6th of 
March, 1868, the plaintiff assigned the policy 
to Mortimer C. Mordoff; that, on the 24th of 
January, 1877, Mordoff, by and under the di- 
rection of the plaintiff, caused to be duly 
served on the defendant proofs of loss and 
death of Homer G. Robinson and returned 
to the defendant the policy of insurance, re- 
ceipted in full, whereupon the defendant 
paid to Mordoff the amount due thereon; 
' and that such payment was duly authorized 
by the plaintiff and she has received the 
proceeds thereof. It sets up, as a further de- 
fence, that, prior to the commencement of 
this action, and on or about April 21st, 1877, 
the defendant paid the plaintiff in full for 
all claim on the policy. 

This suit was commenced in the supreme 
court of New York and was removed into 
this court. The complaint was put in in the 
state court and the answer in this court. 
After answer, the parties stipulated in writ- 
ing on the 11th of July, 1878, that the cause 
be referred to F. A. Macomber, Esq., "to 
hear, try and determine the issues therein, 
and that an order may be entered accord- 
ingly." No order of reference has ever been 
entered, but the parties proceeded to try the 
cause before the referee. The report of, the 
referee was filed on the 26th of November, 
1878. It states that the referee has heard 
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tbe proofs and allegations of the respective 
parties, and that, from such proofs, he finds 
tbe following facts: "The defendant, a cor- 
poration duly organized under the laws of 
the state of New Jersey, and doing business, 
among other places, in the state of New 
York, upon proper application therefor, for 
the consideration, therein expressed, of 
S63 30, and an agreement to pay a like sum 
to the defendant in every year thereafter, 
during the continuance of the policy, duly 
issued, on the 5th day of February, 1858, to 
the plaintiff, at Rochester, N. Y., a policy of 
insurance, whereby it did assure the life of 
Homer G. Robinson, of Rochester, N. Y., in 
the sum of three thousand dollars, for the 
term of his natural life, and whereby tbe 
defendant promised and agreed to pay, or 
cause to be paid, the said sum to the said 
plaintiff, or her assigns, within ninety days 
■after due notice and proofs of the deatb of 
the said Homer G. Robinson, and whereby, 
in case the said assured sbould die before 
the decease of the said Homer G. Robinson, 
the amount of said insurance should be pay- 
able to the children of tbe said Homer G. 
Robinson and the plaintiff, or to their guardi- 
an, if under age, within the like period. On 
the 6th day of Marcb, 1868, the said plaintiff 
and the said Homer G. Robinson, by an in- 
strument partly printed and partly written, 
assigned, transferred and set over unto one 
Mortimer C. Mordoff, the above-named policy 
of insurance, and all moneys, interest, bene- 
fit and advantage whatever, then due, or 
thereafter to arise, or to be bad or made, by 
virtue thereof, and the said defendant, on 
the 14th day of March, 1868, duly assented 
to such transfer in writing. Though the 
said assignment was absolute and uncondi- 
tional in its terms, it was, nevertheless, in- 
tended by the parties thereto as collateral 
security to the said Mordoff for any premi- 
um whicb he should thereafter pay upon 
said policy of insurance, but the defend- 
ant had no knowledge or information of the 
scope or nature of said assignment, except 
as expressed by the written and printed 
terms of said assignment. The annual pre- 
miums provided for by said policy were, 
after the assignment of said policy as afore- 
said, duly paid to the defendant by the said 
Mortimer C. Mordoff, as such assignee, down 
to and including the premium due and pay- 
able on the 5th day of February, 1876, 
amounting in all to the sum of about S500. 
The said Homer G. Robinson died at the 
city of Rochester, New York, on the 18th 
day of January, 1877. Proofs of loss were 
duly presented to the defendant by Mortimer 
G. Mordoff, assignee as aforesaid, on or about 
the 24th day of January, 1877, and he re- 
ceived from said defendant, on or about the 
21st day of April, 1877, payment in full on 
the said policy, less the sum of about three 
hundred dollars reserved by said defendant 
to meet tbe notes of said Mordoff given in 
part payment for premiums. After the death 
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of the said Homer G. Robinson, the said 
Mordoff being then insolvent and in bank- 
ruptcy, and claiming to the plaintiff and 
her counsel that he had advanced to the 
plaintiff for her benefit and support large 
sums of money other than the payment of 
the premiums as aforesaid, entered into an 
oral agreement with the plaintiff and her 
counsel, whereby he, the said Mordoff, was 
to pay unto the plaintiff, and the plaintiff 
was to receive from him, in full satisfaction 
of her interest in and to said policy, the sum 
of one thousand dollars, and, from time to 
time between the 2d day of May, 1877, and 
the 13th day of September, 1S77, the plain- 
tiff did receive of the said Mordoff, of the 
said moneys so collected by him, the sum 
of $700, and, on or about the 9th day of No- 
vember, 1877, the said Mordoff offered to 
pay the plaintiff the remaining §300 thereof, 
which the plaintiff refused to receive, in 
full settlement of her claim for the said 
moneys collected by him of the defendant 
The said Homer G. Robinson left him sur- 
viving three infant children, besides his 
widow, the plaintiff in this action. No part 
of the- sum secured by the policy has been 
paid by the defendant to the plaintiff, ex- 
cept as hereinbefore stated." Upon the fore- 
going facts, so found, the referee found, as 
conclusions of law: "1st. That the assign- 
ment, by the plaintiff, of the said policy 
to the said Mordoff, for the purpose of se- 
curing the payment of premiums thereon, 
was valid.' 2d. That the plaintiff, having re- 
ceived at the hands of said Mordoff a por- 
tion of the moneys secured by said policy, 
is estopped from denying .the validity of 
said assignment. 3d. That""* the plaintiff's 
complaint be dismissed." 

The plaintiff, in due time, and prior to 
any report or findings by the referee, filed 
with the referee written requests that the 
referee would find, from the evidence, as 
follows: (1) That the assignment to Mordoff 
must be governed by the laws of the state 
of New York; (2) that the said assignment 
was null and void; (3) that, prior to the pay- 
ment of the money to Mordoff, he had no 
authority from the plaintiff to receive it fpr 
her; (4) that Mordoff was in no sense the 
agent of the company to pay or compromise 
the claim; (5) that Mordoff was not the agent 
of the company for any purpose, nor did 
he claim to be acting for it; (6) that Mordoff 
was in no sense the agent of the plaintiff 
nor did he claim to be acting for her, either 
before or after receiving the money from 
the defendant; (7) that all that was done, as 
between the plaintiff and Mordoff, was done 
under and by virtue of the assignment alone; 
(8) that the plaintiff has never entered into 
any agreement with the defendant to take 
less than the amount of her claim; (9) that 
the defendant has never paid the plaintiff 
any portion of the amount due upon said 
policy. The referee, in connection with the 
findings in his report, declined to find one 



[20 Fed. Cas. page 1038] 

way or the other on the foregoing requests, 
except as found or necessarily implied in 
his report. 

The plaintiff, in due time, filed exceptions 
"to the report and conclusions of law" of 
the referee, "and to each and every part 
thereof." These exceptions embrace three* 
several exceptions to the three several con- 
clusions of law, and an exception to the re- 
fusal of the referee to find as requested in 
said requests "and each and every thereof." 
The plaintiff, on the pleadings and proceed- 
ings in the cause, and on a case containing 
the evidence and proceedings before the ref- 
eree, now moves the court to set aside the 
report of the referee, and for a new trial. 
The defendant contends that the court has no 
power to grant a new trial in this case. It is 
apparent that the case must be considered as 
if an order of reference, in pursuance of the 
stipulation to refer, had been entered thereon 
at the time the stipulation was made. Either 
party is entitled now to have such order en- 
tered nunc pro tunc. The parties,. in stipu- 
lating in writing to refer the cause to Mr. 
Macomber, "to hear, try and determine the 
issues therein," must be held to have referred 
to the practice of the courts of the state in 
regard to references by consent. Such a ref- 
erence, by consent, of all the issues in an ac- 
tion, is provided for by section 1011 of the 
Code of Civil Procedure of New York. By 
section 1023 such requests to find as were 
made by the plaintiff in this case, are pro- 
vided for. Provision is also made by the said 
Code (section 992) for exceptions to the ruling 
of a referee on a question of law arising on 
the trial of an issue of fact, and it is declared 
(section 993) that, on the trial o.f an issue of 
fact by a referee, a refusal to make any find- 
ing whatever upon a question of fact, where 
a request to find thereupon is seasonably 
made, or a finding without any evidence tend- 
ing to sustain it, is a ruling upon a question 
of law, within the meaning of section 992. 
It is also provided (section 994) that, where 
an Issue of fact is tried by a referee, an ex- 
ception to a ruling, upon a question of law, 
made after the cause is finally submitted, ' 
may be taken within a prescribed time and in 
a prescribed manner, after the report of the 
referee is made. Provision is also made by 
said code for a review by the court of rul- 
ings so excepted to. The fact that, in a given 
case, under the state practice, the review is 
to be by an appeal to the general term of 
the court In which the suit is pending, from 
a final judgment rendered upon a trial by a 
referee, and that such appeal may be taken 
upon questions of law, or upon the facts, or 
upon both, as provided by section 1346 of 
said Code, is of no importance. There is no 
general term of this court, and the statutes of 
the United States do not provide for any 
specific appeal or form of review, in this 
court, in respect of a trial before a referee, 
of a suit pending in this court The con- 
formity in practice and forms and modes of 
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proceeding in a civil suit at common law in 
this court, to the practice and forms and 
modes of proceeding in like causes in the 
•courts of record of the state, required by 
■section 914 of the Revised Statutes, is only- 
required to be a conformity "as near as may 
be." References by consent are authorized 
in this court in cases like the present. Alex- 
andria Canal Co. v. Swan, 5 How. [46 U. S.] 
£9; York, etc., R. Co. v. Myers, 18 How. [59 
U. S.] 246; Heekers v. Fowler, 2 Wnll, [69 
U. S J 123. Provision is made by section 649 
of the Revised Statutes, for the trial and de- 
termination by the court of issues of fact 
in civil cases in a circuit court, without the 
intervention of a jury, when a stipulation in 
writing waiving a jury is filed, and it is de- 
-clared that "the finding of the court upon 
the facts, which may be either general or 
special, shall have the same effect as the 
verdict of a jury." Provision is also made, 
by section 700, for the making of a bill of 
-exceptions, on such trial by the court, pre- 
senting the rulings of the court in the prog- 
ress of the trial, and the exceptions thereto, 
■and for the review of such rulings by the 
supreme court, on writ of error or appeal. 
It is also provided, by section 726, that all 
the courts of the United States "shall have 
power to grant new trials, in cases where 
there has been a trial by jury, for reasons 
for which new trials have usually been gen- 
erally granted by the courts of law." The 
practice of the courts of the state, in regard 
to references, and reports and reviews there- 
of, in the particulars above mentioned, under 
the present Code of Civil Procedure, are not 
substantially different from the prior practice 
under the prior Code and the decisions there- 
under. In view of such practice and of the 
provisions of the statutes of the United States, 
this court, in June, 1876 [Fed. Cas. Ap- 
pendix], made a rule in these words: "In 
actions at law, a. consent to a reference of 
the whole issue must likewise contain a pro- 
vision that judgment shall not be entered un- 
til after ten days' notice of the filing of the 
report of the referee and of the judgment 
proposed to be entered thereon. After a 
reference, at any time before the entry of 
judgment, either party may move for a new 
trial upon a case or exceptions, and, if such 
motion be denied, the decision of the motion 
and the questions involved in it may be en- 
tered on the record, as if it had been a rul- 
ing made upon a trial by the judge without 
a jury, and excepted to .in like manner. 
When a motion for a new trial is intended to 
be made, the court may extend the time for 
entering judgment, upon the application of 
the moving party, and may stay all other 
proceedings until the decision of the mo- 
tion." A like rule was made In the circuit 
court for the Southern district of New York, 
in February, 1877. [Fed. Cas. Appendix.] 
There is no doubt of the power of the court 
to grant a new trial where the case has been 
tried by a jury. Consent to a trial by the 



court carries with it power to the court to 
grant a new trial. Consent to a trial by a 
referee carries with it power to the court to 
grant a new trial. The consent in this ease 
was made in view of the rule of June, 1S76. 
The court had power to make such rule. 
The provision therein made for moving for a 
new trial, before judgment, after a reference 
by consent, is a conformity "as near as may 
be" to the state practice, in connection with 
the statutes of the United States. 

The ease of Neafie v. Cheesebrough [Case 
No. 10,064] does not apply to the present 
case. In that case, a judgment had been en- 
tered, on the report of a referee appointed 
by consent, to hear and determine all the 
issues. The court held that it had no au- 
thority, after judgment, to grant a new trial 
of a cause tried by a referee, and that the 
case was not one specially provided for by 
section 987 of the Revised Statutes, author- 
izing a petition for a new trial after judg- 
ment, ^because the judgment was not entered 
on a verdict, or on a finding of the court on 
the facts. In the present case, there has 
been no judgment entered. It follows, that 
this court has power to entertain this motion. 

The referee finds, that the assignment of 
the policy to Mordoff was intended, by the 
parties thereto, as collateral security to Mor- 
doff for any premium which he should there- 
after pay upon the policy; that, after such 
assignment, the annual premiums provided 
for by the policy were duly paid to the de- 
fendant by Mordoff, as such assignee, down 
to and including the last premium which be- 
came due, amounting, in all, to about §500; 
and that such assignment, for the purpose of 
securing the payment of premiums on the 
policy, was valid. It is contended, by the 
plaintiff, that the interest which she had in 
the policy, at the time it was assigned, was 
absolutely inalienable for any purpose, and 
that the assignment of it was absolutely void. 
The policy was made February 5th, 1858. 
The assignment was ma'de March 6th, 1868. 

The policy in question was issued while 
the statute of New York, passed April 1st, 
1840 (Laws N. Y. 1840, p. 59, c. 80), was In 
force. That statute was in these words: 
"Section 1. It shall be lawful for any mar- 
ried woman, by herself and in her name, or 
in the name of any third person, with his 
assent, as her trustee, to cause to be insured, 
for her sole use, the life of her husband, for 
any definite period, or for the term of his 
natural life; and, in case of her surviving 
her" husband, the sum or net amount of the 
insurance becoming due and payable, by the 
terms of the insurance, shall be payable to 
her, to and for her own use, free from the 
claims of the representatives of her husband, 
or of any of his creditors; but such exemp- 
tion shall not apply where the amount of 
premium annually paid shall exceed three 
hundred dollars. Sec. 2. In case of the 
death of the wife before the decease of her 
husband, the amount of the insurance may be 
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made payable, after her death, to her children, 
for their use, and to their guardian, if under 
age." Some of the provisions of the policy, 
in the present case, would appear to have 
reference to some of the provisions of this 
statute, although the defendant is a New 
Jersey corporation, and the amount insured 
is made payable to "Helen S. Robinson, or 
assigns." The statute says, that the married 
woman may cause her husband's life to be 
insured, "for her sole use;" and that, if she 
does so, then, if she survives her husband, 
the insurance money payable, by the terms 
of the insurance, (one of which terms is, that 
the insurance shall be made "for her sole 
use,") shall be payable to her for her own 
use, free from the claims of the representa- 
tives or creditors of her husband. The sec- 
ond section of the statute provides, that the 
policy may make the insurance money pay- 
able to her children, for their use, and to 
their guardian, if they are under age, in case 
the woman dies before her husband dies. 
This section may have been looked to in the 
provision in this policy respecting the death 
of Helen S. Robinson before the death of 
Homer G. Robinson. But the second seetion 
has reference only to a policy where the in- 
surance is such an insurance as the first sec- 
tion provides for, namely, a policy containing 
an insurance for the sole use of the woman. 
The present policy is not, in terms, a policy 
for the "sole use" of the woman, because, on 
its face, she and the company contract with 
each other, that in ease she survives her 
husband, the amount of the policy shall be 
payable to her, if she has not assigned the 
policy, and to her assignee, if she has as- 
signed it 

On the 14th of April, 1858 (Laws N. Y. 
1858, p. 306, c. 187), an actwas passed amend- 
ing the act of 1840, in the following particu- 
lars— changing the words "her husband," 
where they occur the third time, in section 
1, to "the husband," and, after the words 
"annually paid," in section 1, inserting the 
words, "'out of the funds or property of the 
husband." In all other respects the act of 
1840 was re-enacted. On the 2Sth of March, 
1862 (Laws N. Y. 1862,, p. 214, e. 70), an act 
was passed amending seetion 2 of the act of 
1858 (which was precisely like section 2 of 
the act of 1840), so as to read thus: "The 
amount of the insurance may be made paya- 
ble, in case of the death of the wife before 
the decease of her husband, to his or to her 
children, for their use, as shall be provid- 
ed in the policy of insurance, and to their 
guardian, if under age." On the 18th of 
April, 1866 (Laws N. Y. 1866, p. 1413, c. 656), 
an act was passed amending the act of 1858, 
in the following particulars— striking out the 
.words "her husband," where they occur the 
second time, in section 1, and inserting, in 
their place, the words "such period or term;" 
and amending section 2, as found in the act 
of 1862, by striking out the words, "decease 
of her husband, to his or to her," and insert- 
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Ing in their place the words, "before the 
period at which it becomes due, to her hus- 
band, or to his, her or their." This was all 
the legislation on the subject before the as- 
signment in this case was made, on the 6th 
of March, 1868. There was no other re- 
striction on the assignability of the policy 
than what is to be implied from the language 
above cited, and the statutes, by their terms, 
apply wholly to policies where the woman 
eauses the life of her husband to be insur- 
ed "for her sole use," and do not, by their 
terms, apply to policies where the contract 
provides that the insurance money shall, if 
the husband dies before the wife, be paid 
to her "or assigns." The statute provides, 
that, where the insurance is effected by the 
woman "for her sole use," the representa- 
tives and creditors of the husband shall 
not, if she survives him, have any claim on 
the insurance money, but it does not, in 
terms, provide, that, where the insurance 
is effected by the woman not "for her sole 
use," but under an -express contract by her 
with the company, that the money shall, if 
she survives her husband, be payable to her 
"or assigns," she shall not be allowed to as- 
sign the policy, before either she or her hus- 
band dies, or that the assignee shall not ac- 
quire any interest by an assignment so 
made. 

This statute has, however, been under con- 
sideration in the court of appeals of New 
York. In Eadie v. Slimmon, 26 N. Y. 9, a 
New York company insured the life of the 
plaintiff's husband in 1852. He died in isi>y, 
before her. The contest in the suit was be- 
tween her and the defendant, who claimed 
the insurance money, $2,000, under an as- 
signment made to him by her. The money 
had been deposited in court by the company. 
She alleged that the assignment was void 
because obtained from her by coercion. The 
policy recited the payment by the wife of 
the premium for the first year, and insured 
the life of her husband for her "sole use 
and benefit," and, by its terms, the company 
agreed with her, "her executors, administra- 
tors and assigns," to pay the sum insured to 
her, her personal representatives or assigns, 
"for her sole use," and that, in case she 
should die before him, the amount of the 
insurance should be payable, after her 
death, to her children, for their use, or to 
their guardian, if under age. This was dis- 
tinctly a policy under the act of 1840. The 
insurance was expressed to be for the sole 
use of the wife, and, although, by the pol- 
icy, the company agreed with her or her as- 
signs to pay the sum insured to her or her 
assigns, in case she survived her husband, 
yet in such case the policy expressly said 
that any payment to her assigns was to be 
"for her sole use." The ease was tried by 
the special term of the supreme court with- 
out a jury, and the court found, as matter of 
fact, that the assignment was procured by 
coercion, and was void, and that it was 
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also invalid as having been made as se- 
curity for a debt of the husband, and not for 
any consideration going to the wife or to her 
separate estate. The defendant had been in 
possession of the policy from the time of the 
assignment^ and had paid the annual pre- 
mium thereon for two successive' years. The 
judgment was that the defendant be paid 
the amount of the two premiums paid by 
him, with interest, and that the plaintiff re- 
ceive the remainder of the fund. On ap- 
peal, the general term reversed the judgment 
on the fact and the law, and ordered a new 
trial. The plaintiff appealed to the court of 
appeals. That court had the case before it 
twice. On the first occasion the court held 
that the assignment was void because ob- 
tained by undue influence; and a majority 
of the court held, that the policy was issued 
and taken under the act of 1840 and was 
not assignable. A motion for a re-argument 
was made, and the court held, that the de- 
fendant's only title to the money was found- 
ed on the assignment; that the validity of 
the assignment was in issue; that a wife 
insured under the act of 1840 could not as- 
sign her policy as though it were realized 
personal property, or an ordinary security 
for money; that the non-assignability of the 
policy appeared on its face; and that the 
motion for a rehearing ought to be denied. 

In Barry v. Equitable Life Soc, 59 N. Y. 
587, a New York corporation, in May, 1868, 
when the legislation of New York was the 
same as in the present case, issued to the 
plaintiff, the wife of one Barry, on his ap- 
plication, a policy of insurance on his life, 
for the sole use of the plaintiff. The policy 
stated that it was issued in conformity with 
the act of 1840, as amended, and by it the 
company agreed to pay the amount of the 
insurance, 810,000, to the plaintiff, "for her 
sole use," if living, in conformity with the 
statute, and, if not living, to the children 
of Barry, or their guardian, for their use. 
The plaintiff, in July, 1871, on the procure- 
ment of Barry, signed a blank assignment 
of the policy, under duress and coercion, 
and never received any consideration for 
signing it The assignment was afterwards 
filled up and delivered to the defendant 
Brune, by Barry, as collateral security to 
Brune for a debt of Barry's firm to Brune. 
Brune assigned the policy to the defendant 
Whitredge in February, 1872, and Barry 
died in March, 1872. The plaintiff brought 
the suit to determine the conflicting claims 
of herself and the defendants Brune and 
Whitredge to the S10,000. The special term 
and the general term of the supreme court 
' gave judgment for the plaintiff. Brune and 
Whitredge appealed to the court of appeals. 
Of the eight judges of tbat court five sat in 
the case. All of the five concurred in af- 
firming the judgment on the ground of coer- 
cion. Three of the judges (Church, C. X, 
Allen and Andrews) concurred in the view, 
that the policy was issued with an eye to 
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the provisions of the act of 1840, as amended 
in 1858, 1862 and 1866; that it was express- 
ed to be in conformity to the statute; that 
the terms of the contract, to pay on the ter- 
mination of the life insured, were in close 
pursuance of the provisions of the act; that 
the act, as amended, was still operative, not- 
withstanding the subsequent legislation en- 
larging the legal status of married women; 
and that there was no subsequent legisla- 
tion taking the place of that in the act of 
1840, exempting the insurance money from 
the claim of the personal representatives and 
creditors of the husband whose life had been 
Insured in accordance with its enabling pro- 
visions. The opinion (Folger, J., stating the 
views of the court) adds: "This being so, 
the majority of the judges taking part in the 
decision feel not only bound to follow Eadie 
v. Slimmon, 26 N^ Y. 9, upon the principle 
of stare decisis, but as convinced that the 
decision of that ease was correct in its re- 
sult." The opinion then states, that the^ 
decision in Eadie v. Slimmon went (in its- 
denial of a motion for re-argument) on sev- 
eral grounds. It states those grounds, and r 
among them, the last, "that the act was- 
special and peculiar, and looked to a pro- 
vision for a state of widowhood and orphan- 
age; and that it would be a violation of the 
spirit of the provision, to hold that a wife in- 
sured under that act could sell or traffic 
with her policy as though it were realized 
personal property or an ordinary security 
for money." The opinion then proceeds thus: 
"Upon this latter ground, the majority of the 
judges taking part in this decision now put 
their assent to Eadie v. Slimmon, and upon 
that ground also are for the affirmance of 
the judgment in this case. Without that act^ 
when this policy was issued, the insurance- 
money, being for premiums paid out of the 
funds or property of the husband, could not 
have been retained from the personal rep- 
resentatives or creditors. That act sought 
that result, not for the sake of the woman 
while a wife, but when a widow; not that she 
might sell or assign the contingency which 
was created by the policy, but that it should 
be keptfor her until, by the death of her hus- 
band, she surviving, it became realized per- 
sonal property; or, for the children, when, by 
his death, after surviving her, it became real- 
ized personal property to them surviving. 
The majority of the judges taking part think 
that this is the policy and intention of the 
act and that it still exists; that the contract 
for insurance was issued under it and is con- 
trolled by it; and that the power of dispo- 
sition over it is and should be restricted so 
as to be in accordance therewith. They 
further think, that the subsequent legisla- 
tion, enlarging the legal capacity of married 
women, does not supersede the act of 1S40, 
nor give them other power to deal with a 
policy issued under it, than they had by it. 
* * * The minority do not think the deter- 
mination of this question necessary to a de- 
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cision of the case, and, doubting whether ■ 
the effect of the married woman's act is not 
more sweeping than here allowed to he, ex- 
press no opinion." 

In Wilson v. Lawrence, 8 Hun, 593, the 
.plaintiff, the widow of one Wilson, brought 
suit against an insurance company to re- 
cover ?2,500, the amount of a policy of life 
insurance on the "life of her deceased hus- 
band. The policy was issued in October, 
1S0S. It recited that it was made in consid- 
eration of a premium paid by the plaintiff 
to the company, and insured the life of the 
husband, for life. In it the company agreed 
"with the said assured, her executors, admin- 
istrators or assigns," to pay the sum insured 
"to the said assured, her executors, adminis- 
trators or assigns." The policy was assign- 
ed, by the plaintiff, to pne Lawrence, in 
April, 1873. The husband died in Septem- 
ber, 1875. The acts of 1858 and 1866 had 
been amended by the act of April 18th, 1870 
(Laws N. Y. 1870, p. 612, c. 277), but not so 
as to affect that case. Lawrence was sub- 
stituted as a defendant in the suit, in place 
of the company, and the latter paid the mon- 
ey into court. It appeared, on the trial, that 
the plaintiff paid the premiums on the pol- 
icy. The special term of the supreme court 
gave judgment for the plaintiff. On appeal, 
the general term reversed the judgment. 
One ground of reversal was, that the plain- 
tiff had no proper complaint. Another was, 
that, as the special term had found that the 
policy was assigned by the plaintiff to Law- 
rence, for a consideration of §2,000 paid by 
him to her and her husband, it was not prop- 
er to restore the policy to the plaintiff, and 
declare the assignment invalid, without re- 
quiring her to restore the $2,000 to Lawrence, 
and that, therefore, it was error to award any 
more of the fund in court to the plaintiff 
than the excess over the §2,000, and interest. 
The court stated, that this view proceeded on 
the assumption, that, as the plaintiff, before 
the assignment of the policy, was its abso- 
lute owner, she must have received the 32,000 
to her own use. The case was tried again. 
The second report of it is in 13 Hun, 238. 
The plaintiff claimed that the assignment 
was procured by coercion, and that it was 
void, on the ground that her interest in the 
policy was not assignable. The special term 
found that the assignment was not procured 
by coercion, but it held the assignment void, 
on the ground that the plaintiff's interest was 
not assignable, and judgment was ordered 
for the plaintiff, entitling her to the money 
in court. The special term found, as facts, 
that nothing was paid to the plaintiff on the 
assignment, and that the only consideration 
for it was the cancellation and delivery to 
the plaintiff's husband, of his promissory 
notes for 82,000 held by the defendant. On 
appeal, the general term held, that the finding 
as to the consideration did not change the 
equity of the case as to the restoration to the 
defendant of that with which he had parted, 
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but that, If the assignment was absolutely 
void, such equitable view was of no moment. 
The court proceeded to discuss the question 
as to whether the policy was made under the 
act of 1840. The opinion says: "It does not 
refer to the act in terms, and its only provi- 
sion respecting payment is, that the com- 
pany will pay to the assured, (the plaintiff,) 
her executors, administrators or assigns. 
The policy purports to be a contract with 
the wife, and it recites the payment of the 
first premium by her. On its face, it is a 
policy which would have been valid at com- 
mon law, which recognized an insurable in- 
terest of a wife in the life of her husband. 
But the court found, on the last trial, that 
the policy was issued upon the application of 
the husband, and that he paid all the pre- 
miums. Those circumstances, and the fact 
that the policy was not payable till his 
death, warranted the further finding of the 
trial court, that the husband designed the 
policy as a provision for the support of the 
plaintiff during widowhood. The policy is, 
therefore, to be regarded as within the eq- 
uity of the statute, and, consequently, not 
assignable. The circumstance, that the pol- 
icy made no provision for children, does not 
militate against the idea that it was made 
in view of the statute, as there is no evi- 
dence that the plaintiff or her husband had 
children. These views do not conflict with 
the decision on the first appeal, as it there 
appeared that the premiums were paid by 
the wife." The judgment was affirmed. 
The defendant then appealed to. the court of 
appeals. That court recently affirmed (76 N. 
Y. 585) the judgment of the general term. 
The whole of the opinion delivered by it was 
in these words: "We think that this case is 
governed by the decisions in Eadie v. Slim- 
mon, 26 N. Y. 9, and Barry v. Brune, 59 N. 
Y. 5S7. Upon the authority of those cases, 
the policy in question must be held to have 
been inalienable, and the assignment to Mr. 
Lawrence absolutely void. The judgment is 
affirmed." 1 have been furnished with cop- 
ies of the record and of the briefs presented 
to the court of appeals. The record shows 
that the special term found as facts: (1) 
That' the policy was issued for the sole use 
and benefit of the plaintiff; (2) that it was is- 
sued on the application of the husband, and 
on the payment by him of the premium due 
at the time it was issued; (3) that all the 
premiums payable during the husband's life 
were paid by him; (4) that the insurance was 
designed by him as a provision for the sup- 
port of the plaintiff, in the event of his death, 
'and during her widowhood; (5) that the as- 
signment was made in payment of a debt of 
$2,000 from the husband to Lawrence: (6) 
that the policy was delivered to Lawrence, 
and he surrendered to the husband the evi- 
dences of the debt; (7) that the plaintiff nev- 
er received any consideration for the assign- 
ment. The court found, as conclusions of 
law: (1) That the policy was not assignable; 
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<2> that the assignment was void; (3) that 
the plaintiff was entitled to the money in 
court The defendant excepted to the above 
findings of fact, 1, 4 and 7, and to the three 
conclusions of law. The judge, at special 
term, in his opinion, held, that the case fell 
within the statutes, and within the cases 
in 26 N. T. and 59 N. Y., because (1) the hus- 
band aiTanged for the insurance; (2) the 
husband paid all the premiums during his 
lifetime; (3) the wife assigned the policy, at 
her husband's request, to pay an existing 
debt of his, she receiving no consideration 
therefor. The general term, as we have 
seen (13 Hun, 238), proceeded on the same 
grounds. The opinion of the court of ap- 
peals must be held to have proceeded on 
the same views. The plaintiff's counsel, in 
his brief before the court of appeals, contend- 
ed that the policy fell within the statutes, as 
a provision made by the husband for the 
wife's widowhood, because it fell within the 
provisions which permitted the husband to 
pay the premiums for the insurance from his 
own property, and which exempted the in- 
surance so effected from the claims of his 
creditors. Stress was laid on the fact that 
the husband paid all the premiums due on 
the policy, both before and after the transfer 
to the defendant, as making the policy non- 
assignable by the wife. 

None of the eases above cited are like the 
present case. In Eadie v. Slimmon the pol- 
icy was assigned as security for a debt of 
the husband's, and not for any consideration 
going to the wife or to her separate estate. 
The same fact existed in Barry v. Equitable 
Life Soc, and, in that case, in the opinion 
of the court of appeals, the statute and the 
case of Eadie v. Slimmon are referred to as 
applying only to cases where the premiums 
are paid out of the funds or property of the 
husband. In Wilson v. Lawrence, the only 
consideration for the assignment was the 
payment of a debt of the husband's, and the 
husband paid all the premiums. In the re- 
port of the case of Barry v. Equitable Life 
Soc, at special term, 14 Abb. Prac. (N. S.) 
385, it is stated, in the decision of Judge Van 
Brunt, that all the premiums were paid by 
the husband. Assuming that the policy in 
the present case was a New York contract 
and fell within the statutes of New York, 
there is no decision of the courts of New 
York holding that such an assignment as was 
made in the present ease, of such a policy as 
the one under consideration, is not valid. 

In Connecticut Life Ins. Co. v. Burroughs, 
34 Conn. 305, 313, the court comments on the 
decision in Eadie v. Slimmon and says that 
the reasoning "seems to go so far as to hold, 
that a policy of this description, prior to the 
decease of the husband, is absolutely and un- 
der all circumstances unassignable by the 
wife." It adds: "That such should be the 
law applicable to a policy the premiums on 
which were paid by the husband, certainly 
seems reasonable and just; while, on the 



other hand, if the wife paid the premiums 
from her own separate estate, it is difficult to 
suggest a reason why she should not have 
the same power to assign her interest in the 
policy that she has to assign any other chose 
in action belonging to her." 

The policy of the statutes of New York, as 
interpreted by the highest eourt of New 
York, while it requires that the assignment 
in the present case, if made to pay or secure 
a debt of the husband's, should not be up- 
held, does not forbid the assignment by the 
wife, when the object of the assignment is to 
keep 'the policy alive by insuring the pay- 
ment of the premiums as they recur. In the 
present case, the evidence shows that that 
was the real object of the assignment and 
that the assignee carried out strictly and in 
good faith his agreement. As the wife sur- 
vived her husband, no rights of any children 
intervene. The question is one solely be- 
tween her and rights arising under the as- 
signment, whether, as against her, such 
rights are valid. It would be a very inequi- 
table interpretation of a statute the object of t 
which is to secure life insurance money ex- ' 
clusively for the benefit of the wife, to hold 
that she cannot assign the policy-for the pur- 
pose of keeping it in life. In the absence of 
fraud or coercion in procuring the assign- 
ment, it would be enabling her to perpetrate 
a fraud, if, as against the assignee and tbe 
insurance company who have acted in good 
faith thereon, it should be held that she could 
recover the amount of the policy from the 
company, in a case like the present Not only 
is the policy payable to her "or assigns," but 
it provides that it shall cease if the annual 
premiums shall not be punctually paid, and 
that in such case all previous payments of 
premiums and all profits shall be forfeited 
to the company. On all the facts in this 
ease, the assignment must be held to have 
been valid, according to its terms, so as 
to be a defence to the claim now made 
by the plaintiff, upon the policy, against 
the company. If, as between the plaintiff 
and Mordoff, he was her trustee of the mon- 
ey after he received it from the company, 
and liable to account to her for it, subject to 
his claims upon it, both as having paid the 
premiums upon it, and as her creditor other- 
wise, yet, as between her and the company, 
the assignment was a full authority from her 
to Mordoff to collect the money for her from 
the company and a full authority from her to 
the company to pay it to Mordoff. Aside 
from this, she, with full knowledge of the 
fact that Mordoff had collected the money 
from the company on the policy, under and 
by virtue of the assignment, ratified such re- 
ceipt of the money by Mordoff, in such man- 
ner as to be estopped from denying, as 
against the company, the validity of the au- 
thority of Mordoff to receive the money. 
Her right of action on the policy, in this suit, 
is gone. She received a part of the money, 
as a part of the money paid "by the company. 
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She does not offer to return it to the com- 
pany. Her acts were such as to amount to a 
ratification of the whole transaction, at a 
time when she was called upon to repudiate 
it, if she were ever to do so. Story, Ag. §§ 
239, 242, 250. The ratification enured to the 
benefit of the company. Id. § 244. The 
present is not a suit between the plaintiff 
and Mordoff, as to the disposition which 
ought, as between her and him, to be made 
of the money received from the company. 
The contest was precisely of that character 
in the three cases in the New York court of 
appeals. The Question in the present case 
is solely whether the company ought to pay a 
second time to the plaintiff the money which 
it paid to Mordoff. 

There is no proper ground, in the evidence, 
for interfering with the findings of fact made 
by the referee, nor was there any error in the 
refusal of the referee to find one way or the 
other on the requests to find made by the 
plaintiff, except as found or necessarily im- 
plied in his report The exceptions to the 
rulings of the referee in the course of the 
trial have been examined, and no ground is 
found, in any of them, for granting a new 
trial. 

Judgment will be entered for the defend- 
ant, on the report of the referee, with costs. 
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ROBINSON et al. v. RANDOLPH. 

[4 Ban. & A. 163; i 2 N. J. Law J. 170J 

Circuit Court, D. New Jersey. March, 1879. 

Patents— Prelim i nart Injunction— Defend- 
ant's Affidavit. 

Where, upon a motion for a preliminary in- 
junction, the defendant alleged the invalidity 
of the patent and the existence of facts proving 
the same, which, on his own showing, he had 
known at the date of the patent, and during 
the pendency of another suit for the infringe- 
ment thereof, in which, although not a party 
thereto, he had taken an active interest on be- 
half of the defendants, but had remained silent 
as to such facts, the court refused to withhold 
the injunction in this suit on his uncorroborated 
affidavit— prima facie evidence having been giv- 
en justifying the injunction, 

[Cited in Cary v. Lovell Manuf'g Co., 24 Fed. 
143.] 

[This was a bill in equity by Mary A. Rob- 
inson and others against Reune R. Randolph.] 

S. B. Ransom, for complainants. 
Joseph P. Randolph, for defendant 

NIXON, District Judge. This case presents 
some unusual and perplexing questions. The 
complainants ask for an interlocutory in- 
junction, pending the suit, and show the two 

i [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 



facts, to wit, a decree establishing the validi- 
ty of the patent and infringement by the de- 
fendant, upon proof of which the courts ordi- 
narily grant the application. 

The defendant Randolph, however, comes 
in by answer and affidavits, to resist the mo- 
tion, and sets up defences, and alleges the 
existence, of facts, which, if true, show not 
only that the injunction ought not to be 
gx-anted, but render it certain that the pat- 
ent is void. These facts are not new, and 
have not recently come to the knowledge of 
the defendant. He knew them when the 
patent was granted, and at the time of the 
reissue, and during the pendency of the suit 
against Rankin and others, in which the val- 
idity of the patent was contested and estab- 
lished. 

The bill charges that he took, an active 
part in that controversy against the com- 
plainants; that he sat with the defendants 
and their counsel during the argument on the 
final hearing, and that after a decree was 
rendered in favor of the complainants, and 
and upon on application for a rehearing on 
account of newly discovered evidence, he sup- 
plied his own affidavit, disclosing facts in 
aid of the motion. 

■The defendant, in his answer, after dis- 
claiming any pecuniary interest in that con- 
troversy, acknowledges his activity during 
its progress, and explains it by the state- 
ment, that "he had a friendly desire to see 
the defendants prevail in resisting what he 
most sincerely believed to be an attempt at 
blackmail and fraud on the part of the com- 
plainants." 

Here is an extraordinary statement! Hold- 
ing himself out as friendly to the defence; 
consorting with the defendants during the 
progress of the trial; regarding the suit as 
an attempt at blackmail and fraud; and, 
having within his breast, as he now claims, 
a knowledge of facts and circumstances, 
which, if revealed, would defeat it, he care- 
fully conceals his knowledge, allows the 
wrong and fraud to triumph before his face, 
and never opens his lips until a revelation is 
necessary to exculpate himself from the 
charge of personal infringement 

It is not uncharitable or harsh to the de- 
fendant to hold, that persons thus acting, 
ought not to expect the court to allow their 
testimony to impeach a decree, the truth and 
justice of which they have by implication 
admitted by remaining silent, when, by speak- 
ing, they could have prevented it They are 
not ultimately concluded by it, but prima 
facie it is good against them, and it requires 
more- than their uncorroborated affidavit to 
invalidate it. There is no corroboration of 
the defendant's answer in the present case, 
and he must be temporarily enjoined, and it 
is ordered accordingly. 

[The respondent subsequently moved to dis- 
miss bill for want of replication. Motion de- 
nied. Case No. 11,963.] 



L20 Fed. Cas. page 1045] 



(Case No. 11,964) KOBINSON 



Case "No. 11,963. 

ROBINSON et al. v. RANDOLPH. 

[4 Ban. & A. 317.] i ' 

Circuit Court, D. New Jersey. May, 1879. 

Pleading in Equity— Replication — When may 
be Filed— Negotiations for Settlement. 

1. The court has power, at all times and in all 
cases, and upon such terms as may be directed, 
to allow a replication to be filed nunc pro tunc, 
when the defendant has lost nothing by the de- 
lay, or when a reasonable excuse is given for 
the neglect to file it within the prescribed time. 

2. Where negotiations for a settlement were 
pending after the filing of the answer, and com- 
plainant, for that reason, neglected to file a rep- 
lication, and the defendant had not suffered by 
the delay: Meld, that a replication might be 
filed nunc pro tunc— the defendant being given 
leave to apply to the court on the- first day of the 
next term, for a dissolution of an existing pre- 
liminary injunction, if the case was not then on 
the calendar for final hearing, from any neglect 
of the complainant. 

[This was a bill in equity by Mary A. Rob- 
inson and others against Reune R. Randolph. 
For the hearing upon motion for preliminary 
injunction, see Case No. 11,962.] 

S. B. Ransom, for complainants. 
Jos. F. Randolph, for defendant 

NIXON, District Judge. This is an appli- 
cation under the 66th Rule in Equity, for an 
order dismissing the complainants' bill, for 
want of a replication. That rule requires the 
plaintiff to file a general replication to the 
answer, on or before the next succeeding rule 
day after the filing of the answer, and en- 
titles the defendant to an order, as of course, 
for the dismissal of the suit, if the plaintiff 
omits or refuses to reply within the pre- 
scribed time. The court, however, has pow- 
er, at all times and in all cases, and upon 
such terms as may be directed, to allow a 
replication to be filed nunc pro tune, when 
the defendant has lost nothing by the delay, 
or when a reasonable excuse is given for 
the neglect 

The plaintiffs, on the hearing, accounted 
for the delay, by alleging that propositions 
for compromise had been pending since the 
filing of the answer, and that the plaintiffs 
have not been without hope that the further 
expenses of litigation might be avoided by 
an amicable arrangement, between the par- 
ties, of the matter in controversy. The de- 
fendant has put in an affidavit in reply, in 
which he substantially confesses, that nego- 
tiations for settlement have been pending. 
He states, that propositions were made by 
him to the complainant, Childs, and by the 
said complainant to him, and that no satis- 
factory result was reached by the parties. 
Nor could the case have been ready for hear- 
ing at the March term of the court, with all 
possible diligence, under the rules. Hence, 
the defendant, if desiring a speedy trial, has 

i [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 



not teen balked by the delay. If time had 
been lost, I should have vacated the order 
for a preliminary injunction, and left the 
parties in statu quo until the final hearing. 
No injustice is done by allowing the plain- 
tiffs to file a general replication nunc pro 
tunc, and at the same time, giving leave to 
the defendant to apply to the court, on the 
first day of the next term for a dissolution 
of the injunction, if the case is not then on 
the calendar for final hearing, from any neg- 
lect to speed the eause on the part of the 
complainants, and it is ordered accordingly. 



ROBINSON (RANDOLPH v.). See Case No. 
11,561. 

ROBINSON (REED v.). See Case No. 11,- 
645. 

ROBINSON (REELER v.). See Case No. 11,- 
655. 

ROBINSON (REPPERT v.). See Case No. 
11,700. 



Case KTo. 11,964. 

ROBINSON v. ST. LOUIS MUT. LIFE INS. 

CO. 

[7 Reporter, 358; i 8 Ins. Law J. 159.] 

Circuit Court, D. Missouri. 1878. 

Injunction— Defence at Law — Life Insukance 
— forfeituke of policies— waiver. 

A circular addressed by the company to its 
shareholders stated that it would not insist up- 
on forfeiture of its policies because of non-pay- 
ment of interest thereon. Held, a waiver of the 
right to insist on a forfeiture for non-payment 
of interest which was available to policy hold- 
ers in a court of law, and that therefore there 
was no necessity for equity to interpose to en- 
join the company from setting up the forfeiture 
by way of defence in an action at law. 

The plaintiff originally brought an action at 
law to recover on a policy of insurance. The 
company set up a failure to pay certain in- 
terest whereby the policy became forfeited.* 
The plaintiff replied that the company had 
waived "such a cause of forfeiture by a cir- 
cular addressed to shareholders which stated 
in effect that if interest were not paid no 
forfeiture should for that reason follow. 
While the case was in this condition the 
plaintiff filed the present bill alleging the 
above facts and praying that the company 
be enjoined from setting up such cause of 
forfeiture in the action, at law. On demur- 
rer to bill. 

DILLON, Circuit Judge. We are of the 
opinion that, assuming the plaintiff to be 
right in his contention that this was a waiv- 
er of the right to forfeit this policy, it is a 
defence available by replication in a law ac- 
tion, without any question. We enforce the 
same principle here every day in reference to 
these policies, where something happens aft- 
er the execution of the policy which is set 

i [Reprinted from 7 Reporter, 358, by permis- 
sion.] * 
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up as an estoppel by the company. The com- 
pany has waived the right to insist upon this 
forfeiture. In a case reported (Geib v. In- 
ternational Ins. Co. [Case No. 5.29S]) we con- 
sidered this question very fully. There the 
loss had happened on a fire policy, and the 
company, before any action was brought by 
the assured, filed a bill in equity to cancel 
the policy ou the ground of fraud. Now, the 
purpose of the company was— knowing or ap- 
prehending, without question, that a suit 
would be brought against it— to transfer the 
litigation from the law to the chancery fo- 
rum; in other words, if I may be allowed to 
use the expression, by a "flank movement" 
to avoid the jury, and draw into a court of 
chancery all the litigation of the country in 
policies of Insurance— marine, fire, and life. 
Justice Miller sat at the time, and agreed in 
the opinion that I delivered in that case. I 
was very much gratified to see that in two 
cases referred to me by the bar and reported 
in the Chancery Appeal Reports of Great 
Britain, two years after that decision, our 
views coincided with that of the courts over 
there. We have no doubt whatever that if 
this company did waive a right by this cir- 
cular—the right to insist upon the forfeiture 
—the plaintiff can avail himself of it in a 
court of law. Bill dismissed. 



Case No. 11,965. 

ROBINSON v. SATTERLEE. 

[Nowhere reported; opinion not now acces- 
sible.] 



Case No. 11,966. 

ROBINSON v. SATTERLEE. 

[Nowhere reported; opinion not now acces- 
sible.! 

Case No. 11,967. 

ROBINSON v. SATTERLEE. 

[3 Sawy. 134.] i 

Circuit Court, D. California. Sept. 7, 1874. 

Judges — Circuit Court — Rules of Court — 
Laches— Leave to Renew AIotios— An- 
swer — Former Judgment. 

1. Where one judge has denied a motion, an- 
other 'judge of the same court has jurisdiction 
to grant leave to renew the motion. 

2. A judge of a United States district court, 
while sitting alone as circuit judge, in the 
United States circuit court, has the same pow- 
ers and jurisdiction as any other judge sitting 
in the same court. 

[Cited in Commercial & Sav. Bank v. Corbeti, 
Case No. 3,057; Vulcanite Co. v. Folsom, 3 



i [Reported hy L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 



Fed. 513; Industrial & Min. Guaranty Co. 
v. Electrical Supply Co., 7 C. C. A. 471, 
58 Fed. 737.3 

3. Under the sixty-sixth equity rule prescribed 
by the United States supreme court, the order 
dismissing the complainant's bill for want of a 
replication is of course, and may be entered in 
the clerk's office without any application to, or 
action by the judge. 

4. The dismissal is final unless set aside by 
the court upon application duly made within the 
proper time in pursuance of the provisions of 
the rule. 

5. Where a bill has been dismissed for want 
of a replication under the sixty-sixth equity 
rule, a motion to set aside the dismissal made 
nearly five years after the entry of the order 
of dismissal, without offering any excuse for 
the delay, will be denied. 

6. Where leave to set up by way of amended 
answer a former judgment between the same 
parties upon the same subject-matter had been 
denied, pending an appeal from the judgment 
sought to be set up, leave to file a supplemental 
answer setting up said judgment was granted 
upon renewal of the motion upon leave after the 
judgment had become final by affirmance on ap- 
peal. (Per Hoffman, J. See statement of the 
case.) 

[This was a bill in equity by J. P. Robinson 
against John Satterlee.] 

. Motion to set aside an order granting leave 
to file a supplemental answer; also, to set 
aside an order dismissing the bill under the 
sixty-sixth equity rule for failure to file repli- 
cation. The bill was filed January 18, 1868. 
The defendant, Satterlee, entered his appear- 
ance March 2, 1808. April 18, in default of 
an answer, an order was entered taking the 
bill pro confesso. On application of defend- 
ant, Satterlee, the default was opened April 
23, "with leave to file an answer herein with- 
in five days denying the allegations of com- 
plainant's bill and setting up title in defend- 
ants." On the same day a further applica- 
tion for leave to set up as another answer, by 
way of estoppel, a judgment between defend- 
ants and the grantor of complainant upon the 
same subject-matter, was denied, by Deady, 
district judge, sitting as circuit judge. On 
April 27, defendant filed his answer to the 
bill. On July 8, another application for leave 
to file an amended answer, was denied by 
Mr. Justice Field, "it appearing that a sim- 
ilar motion had been previously considered 
and denied." On August 21, 1S69, defendant, 
1 Satterlee, by leave of the court, applied for 
leave to file a supplemental answer setting 
up the prior judgment between defendants 
and the complainants' grantors, upon affida- 
vits excusing default; showing mistake in 
his prior applications, and that said judgment 
which he sought to set up by way of estoppel, 
had, since the commencement of this suit, 
and since the former application, become 
final, by its having been affirmed by the su- 
preme court of the state on appeal. Leave 
to file such supplemental answer was granted 
by the court, Hoffman, district judge, presid- 
ing, and giving a written opinion upon the 
application. 
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J. B. Felton and Wm, EL Patterson, for 
plaintiff. 
McAllister & Bergin, for defendants. 

Before FIELD, Circuit Justice, SAWYER, 
Circuit Judge, and HOFFMAN, District 
Judge. 

HOFFMAN, District Judge. "An order to 
take the bill pro "eonfesso having been duly 
entered by the complainant's solicitor on 
April 18, 1868, the solicitor for the defend- 
ants, on April 22, obtained from the court an 
order that the default be set aside, and that 
he have leave, on payment of complainant's 
costs, to file within five days an answer deny- 
ing the allegations of the complainant's bill 
and setting up title in the defendants. 

"On the succeeding day, the solicitor of the 
defendants moved for a modification of this 
order, so as to permit them to set up and 
plead a former recovery in favor of "William 
S. Reese against the predecessors and gran- 
tors of the complainants, for the lands de- 
scribed in the bill, which judgment and recov- 
ery was obtained in the district court for the 
Twelfth judicial district of this state. 

"On this application, an order was entered 
denying to the defendants the leave applied 
for. It is now stated, that the judgment, 
leave to plead which was denied, was by mis- 
take described as a judgment rendered in 
the Fifteenth district court in a suit between 
the administrator of Wm. S. Reese, deceased, 
and the grantors of the complainants, and 
that the judgment intended to be pleaded was 
the judgment obtained in the Twelfth district 
court, and affirmed on appeal by the supreme 
court, and not the judgment subsequently ob- 
tained in the Fifteenth district court, which 
had not, at that time, become final, but the 
same was suspended by an appeal. 

"On July 3, 1868, a motion was again made 
for leave to file an amended answer, and to 
plead the final judgment obtained as above 
stated. But the motion was denied by the 
presiding judge of this court on the ground 
that 'a similar motion had been made and de- 
nied.' 

"A motion is now made for leave to file a 
supplemental answer or plea, setting up the 
judgment obtained by the defendant, Satter- 
lee, administrator of the estate of Wm. S. 
Reese, against George D. Bliss, and John 
O'Connell, in the bill of complaint mentioned, 
which judgment has, since the denial of said 
motions, and on April 20, 1869, by the de- 
cision of the supreme court of this state, be- 
come final and conclusive. 

"If this were merely the renewal of a mo- 
tion already denied on its merits, the fact of 
such previous denial would not prevent the 
court, in its discretion, from giving leave to 
renew it, and subsequently granting it 

"In White v. Munroe, 33 Barb. 650, the 
court says: 'It is entirely in the discretion 
of a court to hear a renewal of a motion or 
not They can, as they may deem advisable, 



hear it on precisely the same papers. This, 
of course, will be rarely allowed; it would 
be productive of serious inconvenience, but 
still there may be occasions which would ren- 
der it essential to justice. In motions such 
as these, not appealable, a grievous wrong 
may be committed by some misapprehension 
or inadvertence of the judge, for which there 
would be no redress if this power did not 
exist' In the case of- Simson v. Hart, 14 
Johns. 76, the court, per Spencer, J., says: 
'Courts, to prevent vexatious and repeated 
applications on the same point, have rules 
which preclude the agitation of the same 
question on the same state of facts. These 
rules axe for the orderly conduct of business, 
and are not founded on the principle of res- 
adjudicata. It is not uncommon in courts of 
law, to deny a motion one day, and on anoth- 
er day to grant it on a more enlarged state 
of facts.' 

"That the doctrine of res adjudicata does 
not strictly apply to motions in the course of 
practice has been held in numerous other 
cases. See Reporter's note in 5 Hill, 490;; 
Smith v. Spalding, 3 Rob. (N. Y.) 616, 617 r 
and cases cited; King v. Jagger, 1 Chit 445, 

"In Belmont v. Erie R. R. Co., 52 Barb. 649, 
the court, after citing numerous cases, says: 
'It would seem, therefore, that if it be possi- 
ble that anything should be deemed to be set- 
tled by authority, the proposition that a mo- 
tion may, upon application to the court, be 
opened and heard anew, if the court, in its-- 
discretion, thinks sufficient reason exists for- 
doing so, must be considered as conclusively- 
established.' 

"Such being the authority of the court with* 
respect to motions once made and denied, it 
is its duty to entertain a motion for leave to- 
renew and to exercise its judicial discretion,, 
whether to grant or withhold the leave. This 
discretion it is bound to exercise, whether the 
motion has been originally denied by the 
same judge as the one of whom leave to re- 
new is asked, or by another. 

"If, however, in this case, the motion now 
made had been considered and decided on its 
merits by Judge Deady and Mr. Justice Field, 
I should feel the utmost hesitation in permit- 
ting it to be renewed. 

"But the motion before Judge Deady was 
merely to amend the order to open the de- 
fault previously granted by him. If, as the 
minutes show, it was a motion to modify by 
allowing the defendants to set up and plead 
the former adjudication in Satterlee v. Bliss 
[36 Cal. 489] it may have been denied, on the 
ground that that suit was still pending on 
appeal and had not passed to final judgment. 
If, on the other hand, the motion was, as stat- 
ed by counsel, to allow defendants to plead 
the judgment obtained in Reese v. Mahoney 
[21 Cal. 305] then the motion denied was dif- 
ferent from the present one, which is to al- 
low the defendants to set up the judgment in: 
Satterlee v. Bliss, obtained since the former 
motion was denied. 
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'It Is also suggested by counsel, that the 
motion to modify may have been denied on 
the ground that the modification was unnec- 
essary, as the defense could be made under 
the order opening the default as it stood. 

"The motion made before Mr. Justice Field 
appears to have been denied on the sole 
ground that a similar motion had already 
been made and denied. It does not appear 
that if the merits had been presented to the 
judge, on a motion for leave to renew, that 
the leave would have been refused. The fact 
that no such leave had been obtained was of 
itself sufficient ground for refusing to enter- 
tain the motion. 5 Hill, 493; 12 "Wend. 290; 
8 How. Prac. 115. 

"In the present case, if the motions hereto- 
fore denied were for leave to set up the judg- 
ment in Reese v. Mahoney, the present mo- 
tion is different, for it is for leave to set up 
the judgment in Satterlee v. Bliss. 

"Even 'slight variations in the form of the 
motion or the character of the relief asked 
for seem to be sufficient (Bonnell v. Henry, 
13 How. Prac. 142; Frost v. Flint, 2 How. 
Prac. 125) to allow a substantial renewal.' 3 
Rob. 617. But if the motions denied were for 
leave to set up the judgment in Satterlee v. 
Bliss, the fact that since the denials of those 
motions that judgment has become final, and 
for the first time available to the defendants 
as a defense to this action, is a sufficient 
reason why the motion heretofore properly 
denied should now be granted. In either point 
of view, the matter comes before the court 
as a new motion, not heretofore made or 
denied, or as a motion renewed on grounds 
not heretofore considered, and on a state of 
facts not heretofore existing. Willett v. Fay- 
erweather, 1 Barb. 72; Cazneau v. Bryant, 6 
Duer, 688. 

"In point of fact the judgment, leave to 
set up which was intended to be asked for, 
was the judgment in Reese v. Mahoney, as 
appears by the defendant's affidavit, which is 
not controverted, and the motion now made 
is for leave to set up another judgment which 
has since become final. 

"If, as alleged by the defendants, the whole 
subject-matter of this suit has been already 
adjudged and determined between these par- 
ties and their privies in a court of compe- 
tent jurisdiction, I can see no reason why 
the defendants should not be allowed the 
benefit of that decision. 

"The transcript, consisting of a large printed 
volume and exhibited in court, shows the 
litigation to have been very protracted. Af- 
ter a long trial the questions of fact were sub- 
mitted to a jury, ana the questions of law 
subsequently adjudicated by the supreme 
court— nemo dibet bis vexari pro eadem causa, 
and if, as alleged by counsel, the entire right 
in this case has once been litigated and passed 
upon, why should not the rule be applied? 
To deny the defendants the benefit of a rule 
resting on such solid grounds of justice and 
public policy, because, through accident or in- 



advertence, he has incurred a default, would 
appear unreasonable and unprecedented. 

"I think, therefore, that the motion for leave 
to set up in a supplemental answer the judg- 
ment in Satterlee v. Bliss should be granted." 

In pursuance of leave so granted, the sup- 
plemental answer was filed on the same day, 
August 21, 1869. On September 7, 1869, the 
next rule day after the filing of the said an- 
swer having passed without any replication 
or exceptions having been filed either to the 
original or supplemental answer, and the 
cause not having been set down for hearing 
on bill and answer, the defendants entere'd in 
the proper form, in the elerk's office, a rule 
dismissing the complainant's bill for want of 
replication, under equity rule 66. The cause 
stood in this condition as dismissed till Aug- 
ust 22, 1874, when the present motion was 
made to vacate the order of August 21, 1869, 
granting leave to file a supplemental answer. 
Also, the order of September 7, 1869, dismiss- 
ing the bill under rule 66, on the ground that 
both orders are void upon their face for want 
of authority to make them. The motion was 
made upon the record. 

SAWYER, Circuit Judge. We have no 
doubt that Judge Hoffman had jurisdiction to 
grant leave to defendant to renew his motion 
for permission to file an amended and sup- 
plemental answer; and upon the hearing of 
the application made in pursuance of leave 
so granted, to make a valid order permitting 
such answer to be filed, notwithstanding the 
fact that a similar application had before been 
denied by another judge of the same court. 
The cause was still pending, and not even at 
issue, and the fact that a similar application 
had -before been heard and denied, was mat- 
ter addressed to the sound discretion of the 
judge in view of the circumstances presented 
by the case. 

While sitting as circuit judge, his authority 
was co-extensive with that of any other judge 
sitting in the same court. His action was, 
clearly, not void. 

The answer was duly served and filed with- 
in the time, and in pursuance of the leave 
granted by the order of the court, and was, 
therefore, regularly filed. 

Under the sixty-sixth equity rule prescribed 
by the supreme court of the United States, 
the complainant was required, on or before 
the next succeeding rule day, either to except 
or file a general replication to the answer. 
And the rule provides that, "if the plaintiff 
shall omit, or refuse to file such replication 
within the prescribed period, the defendant 
shall be entitled to an order as of course, for 
the dismissal of the suit; and the suit shall 
thereupon stand dismissed, unless the court 
or a judge thereof shall, upon motion for 
cause shown, allow a replication to be filed 
nunc pro tunc, the plaintiff submitting to 
speed the cause, and to such other terms as 
may be directed." 
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In this case the plaintiff did not file his 
replication, except to the answer, nor take 
any other action on or before the next suc- 
ceeding rule day; and the time having ex- 
pired, the defendant, on September 7, 1869, 
procured an order to be entered in the proper 
order-book before the clerk dismissing the 
action, as he was entitled to do under the 
rule. This is an order of course entered in 
the clerk's office under the rules, without any 
action of the judge in person. The rules au- 
thorize the entry of the order by the clerk, 
and no other action of the judge is necessary. 
That these and other analogous orders of 
course, are to be entered in the clerk's office 
by the clerk without the intervention of the 
judge, will be clearly apparent from an ex- 
amination of equity rules 2, 4, 5, 12, 18, 38, 
and other rules in connection with rule 66. 
See, also, Conkling's Treatise (3d Ed.) 386. 
The order of defendant having been regularly 
entered, its effect is prescribed by the rule, 
"the suit shall thereupon stand dismissed." 
The order granting leave to file the supple- 
mental answer was made, and the answer 
filed more than five years, and the order dis- 
missing the bill within a few days of five 
years, before the present motion was made, 
and no other action of any kind appears to 
have been taken in the meantime. The bill 
during all that time under the rule has stood 
as dismissed; and the motion to vacate the 
order granting leave to file the answer, and 
the order dismissing the bill, are now made 
on the sole ground that these orders are void 
—no excuse for laches being attempted to be 
shown. We think the orders valid, and that 
no ground is shown for disturbing them at 
this late date. 

It was suggested that many cases are ac- 
tually heard in this court without replications, 
the bar not being generally familiar with 
the equity rules. This is doubtless so, the 
members acting in some cases upon the as- 
sumption that the practice in equity cases, 
as at law, is governed by the state practice. 
When no objection is made for want of repli- 
cation, the court has not taken the trouble 
to see that the rule has been strictly complied 
with. The rules of the court, however, are 
very simple and plain, and must be observed. 
It would be difficult to account for the com- 
plainant's slumbering for five years upon his 
rights upon any theory that he was ignorant 
of the rules, nor could any such -reason be 
admitted if it were the fact. He was prompt 
enough in taking his order pro confesso under 
a similar rule (rule 18), entered in the same 
manner, in the same order-book, on defend- 
ant's original default. The court will, doubt- 
less, deal liberally in relieving parties from 
their excusable defaults when application is 
promptly made and good cause shown, as 
required by the rules. But this is no such 
case. Motion denied, with costs. 
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ROBINSON v. TUTTLE et al. 

[2 Hask. 76.] i 

District Court, D. Maine. Sept., 1876. 

Bankruptcy — Illegal Preference — Insolven- 
cy — Creditor's Knowledge — Lien Paid 
— Attachment — Trustee Process. 

1. A creditor, taking security upon all his 
debtor's property knowing it to be insufficient 
to nav his own debt and the other creditors 
in full, is held to know "that the transaction is 
in fraud of the bankrupt act" within the mean- 
ing of the amendment of 1874 [18 Stat. 178]. 

2. A creditor, receiving a conveyance of his 
debtor's property to secure his own debt, and a 
sum paid by him to raise a valid attachment 
thereon made more than four months prior to 
bankruptcy proceedings of the debtor, may, in 
equity, retain a lien thereon for the sum so 
paid, although the conveyance is a fraudulent 
preference and void under the bankrupt act, 
qua his own debt. 

3. Attachment by trustee process within four 
months of the debtor's proceedings in bankrupt- 
cy is absolutely void; and the assignee may 
disregard the same, and recover the property 
from the supposed trustee, regardless of any 
judgment entered in the suit after the debtor 
has been adjudged bankrupt. 

4. The validity of an attachment on a writ 
in Maine cannot be determined in that suit. 

5. The discharge of a trustee in an action at 
law at nisi prius, to which discharge exceptions 
are pending in the law court, cannot be pleaded 
as a judgment in bar of another action. 

In equity. Bill by [Daniel C. Robinson] 
the assignee in bankruptcy of Benoice Loom- 
is [against Chandler Turtle and Josiah Til- 
ton], to set aside a conveyance as a fraudu- 
lent preference under the bankrupt act. In- 
voluntary proceedings were begun February 
22,-1875. The answer denied the debtor's in- 
solvency at the date of the conveyance, De- 
cember 26, 1874, and the creditor's knowledge 
that a fraud upon the bankrupt act was in- 
tended, and averred that the conveyance se- 
cured both the creditor's own debt and a 
sum paid to discharge a valid attachment 
made more than four months prior to the 
debtor's bankruptcy proceedings, and that at 
the suit of another creditor he had been ad- 
judged trustee by a state court. Proofs were 
taken. 

, Joseph Baker, for orator. 
D. D. Stewart and Nathan Webb, for re- 
spondents. 

FOX, District Judge. The bill charges the 
fraudulent conveyance by the bankrupt, when 
insolvent, to Tuttle, of cattle, horses, sheep 
and hay, all of the alleged value of $1,389, 
with a view to a preference of Tuttle as a 
creditor, and also to binder, delay and de- 
fraud his creditors in violation of the pro- 
visions of the bankrupt law. Some of the 
articles are charged to have been sold by 
Tuttle, and the balance to be held by the 
other defendant, Tilton a deputy sheriff, un- 
der attachment as the property of Loomis, 
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made within four months of bankruptcy pro- 
ceedings against him. Turtle's answer is 
full and .specific, denying in repeated in- 
stances all knowledge or cause to believe that 
Loomis was insolvent December 26th, or 
that the conveyance was made to give him a 
fraudulent preference, or in fraud of any 
of the provisions of the bankrupt act. It sets 
forth that in November, 1870, Loomis, who 
was then a farmer, improving a large and 
valuable farm worth more than $3,500, and 
in good credit, borrowed of him $450 at nine 
per cent, interest; that from time to time 
other sums were borrowed, amounting in all 
in December, 1S74, to over §800; that on the 
25th of December, Loomis informed him he 
had been sued by Henry Hudson for $650 
and that his stock on his farm had been at- 
tached, and that he was *desirous Tuttle 
should pay Hudson his debt and stop the cost 
and take a bill of sale of the stock and hay 
to secure him his prior claims as well as the 
Hudson debt, and that an absolute bill of 
sale of the personal property was given to him 
by Loomis, as it was the arrangement that 
Tuttle should dispose of the property as oc- 
casion might offer, and after paying these 
claims, he was to account to Loomis for any 
balance remaining in his hands, and that he 
could, by securing the absolute title, make 
sale of the property without requiring any 
release of Loomis' title, as would have been 
necessary if he had received a mortgage se- 
curity. The answer further sets forth that 
Tuttle has disposed of portions of the per- 
sonal property for the sum of $1,152, a con- 
siderable amount remaining undisposed of, 
which is now claimed by Tilton under his at- 
tachment. 

From the admissions of the parties as well 
as from the evidence in the case, it is quite 
certain that prior to the first of December, 
1874, the credit and pecuniary standing of 
Loomis, in the neighborhood where he dwelt, 
were generally considered good, and that he 
was not considered as insolvent, when tie 
fact was, he was then deeply insolvent. His 
farm was then under a mortgage to his sister 
for about 81,200, made in 1SG9, and to a 
brother for $1,600, given in 1873, and these 
incumbrances exceeded the value of the estate 
in December, 1874. The only other real es- 
tate of the bankrupt was fifteen acres of wild 
land, estimated by him as worth but 850. All 
the personal property then belonging to the 
bankrupt was the stock on his farm, worth 
about $1,200 or $1,500, and which had been 
attached by Hudson in his suit August 27, 
1874. 

It is unnecessary for me to recite in detail 
the testimony of the various witnesses, or 
to decide whether or not some of them have 
confounded the dates at which they may 
have had the conversations with Tuttle re- 
capitulated in their testimony. Sufficient is 
it for the court on the present occasion to 
state certain facts which are not substantial- 
ly controverted by Tuttle, and which as it 
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appears to the court must control its decision. 
The supreme judicial court of Maine, for 
the county of Somerset, sat on the third Tues- 
day of December, 1874. The action of Hud- 
son v. Loomis on his note, which had been due 
more than a year when suit was instituted on 
it, was then pending and was defaulted the 
first day of the term, December 15th, when 
Tuttle was present and knew of the default. 
Up to that time I do not think that Tuttle 
had any question as to the solvency of Loom- 
is, but these proceedings in court excited his 
suspicion and put him upon inquiry, and he 
examined the records and found that Loomis' 
real estate was incumbered for its full value. 
He doubted the honesty of their incumbrance, 
but on inquiry of Loomis, was informed they 
were bona fide, and justly due to the mort- 
gagees, and that nothing remained for him 
in that quarter. He ascertained that from 
the stock and other property on the farm if 
properly managed, he could in all probability 
realize sufficient to pay Hudson's debt and 
the amount due to himself from Loomis; but 
there would be nothing left for the other cred- 
itors, amounting to $2,800. 

It was therefore agreed between him and 
Loomis, that Tuttle should pay up the Hud- 
son demand and take a bill of sale of all 
the personal property on the farm and turn 
it into money as soon as practicable, and after 
paying these claims should account to Loom- 
is for anything remaining in his hands. 

Before the matters were concluded or the 
money paid for the Hudson debt, Tuttle was 
informed of a debt of $100 that Loomis owed, 
and of Loomis' note to the bank for $100 then 
overdue which he was requested to pay or 
secure; but he declined so to do for the al- 
leged reason that there was not enough to 
secure his own claims. 

To set aside a conveyance as a fraudulent 
preference, the purchaser must be shown to 
have had reasonable cause at the time to be- 
lieve his vendor insolvent and to have known 
that such conveyance was in fraud of the 
provisions of the bankrupt act 

Had Tuttle at that time, December 26th, 
reasonable cause to believe Loomis was in- 
solvent? I have no doubt that he then well 
knew that Loomis was insolvent, for he had 
ascertained that his real estate was mort- 
gaged for its full value, that his note to 
Hudson had been due more than a year when 
it was sued, that all the property which 
Loomis had of any value was his farming 
stock that was held by Hudson's attachment, 
and that the whole of it would not be more 
than sufficient to pay the Hudson demand 
and Loomis' indebtment to him. He knew 
of $200 more that Loomis was owing, and, 
when asked to secure a portion of it from 
this personal property, refused so to do for 
want of sufficient amount; and if anything 
more was requisite, inquiry among the trad- 
ers at Skowhegan would have soon satisfied 
him of the large amount then due from Loom- 
is to various parties in that place. I am 
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well satisfied therefore tliat Turtle must, from 
the facts then well known to him, have be- 
lieved Loomis at that day utterly insolvent, 
and that after he had procured this bill of sale 
knew that not a dollar's worth of personal 
property remained to Loomis liable to at- 
tachment. 

One is to be held chargeable with knowl- 
edge of the necessary inevitable result of his 
actions; and applying this principle to Tut- 
tle's conduct, I cannot but find that he knew 
that this conveyance to him was a prefer- 
ence denounced by the bankrupt law, and in 
fraud of its provisions. He well knew that 
Loomis was indebted to other parties, and 
that by this arrangement Loomis was giving 
him a preference to the entire exclusion of 
every other creditor, and that all of his re- 
maining property would be taken for the 
payment of Turtle's claims, leaving nothing 
for any one else. Loomis must have thus 
intended to secure Turtle, leaving his other 
creditors unsecured; and Tuttle was fully 
advised of Loomis' purpose and object, and 
of its effect upon other creditors. 

By this scheme, a fraud upon the law was 
devised and effected, as the equitable dis- 
tribution of his property among all his cred- 
itors, which is one of the great purposes con- 
templated by the bankrupt law, was utterly 
frustrated thereby; and the knowledge of 
the fraudulent object, now made requisite 
by the amendment of 1874, Is demonstrated 
to have been well known to Tuttle when he 
received this conveyance. So far therefore 
as this bill of sale of December 26th, of the 
personal property, was intended as a se- 
curity for the prior indebtment of Loomis 
to Tuttle, it is most clearly invalid, and can 
not be sustained as against the assignee in 
bankruptcy. 

It Is claimed that If such should be the 
opinion of the court, that it may still be sus- 
tained as a valid security for the amount 
advanced by Tuttle to Hudson, and that the 
court will enforce it to that extent Hud- 
son's debt was secured by a valid attachment 
on Loomis' property which has continued for 
four months, lacking but a single day, at 
the time Tuttle purchased this demand. 
The action of Hudson v. Loomis had been 
defaulted and an execution could have been 
had at any moment and placed in the hands 
of the officers, which would have established 
a complete and perfect lien on the property, 
from the moment of its seizure. 

Bankruptcy proceedings were not institut- 
ed until February 22d, and nothing, there- 
fore, had taken place to impair Hudson's se- 
curity which a single day would have per- 
fected beyond controversy. It is therefore 
claimed that Hudson, having this valid se- 
curity, has, by the payment made to him by 
Tuttle, relinquished and vacated this lien 
on the bankrupt property, and that in equity, 
upon the principles of subrogation, Tuttle 
should be allowed the amount thus paid by 
him for the benefit of the estate. 
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In my opinion, as against the assignee, 
Tuttle has the greater equity, and should 
be allowed the sum so paid. Hudson could 
have diminished the estate to the extent of 
his debt if he had taken the property and 
applied it in satisfaction of his judgment 
against Loomis. Tuttle has paid this claim 
and asks to be repaid only what he has saved 
the estate by his so doing, and it is inequit- 
able for the assignee to attempt to deprive 
him of recompense for the benefit he has 
thus conferred on the estate. The case 
would have been altogether different if Hud- 
son's debt had not been secured to him. If 
his debt had been Loomis' note without se- 
curity of any kind which Tuttle had paid, 
all that Tuttle could have insisted upon 
would have been to be invested with the 
same rights which Hudson before possessed, 
which were only those of an ordinary unse- 
cured creditor; and if Loomis had' after- 
wards seen fit within the sixty days to have 
given Mm security for the amount thus paid 
to Hudson on his account, such security 
could not be sustained, on the ground of a 
present consideration having passed from 
Tuttle by reason of this payment, be being 
aware of the real condition of Loomis' affairs 
as they are shown to have existed at the 
time. 

These views .are sustained in this district 
in Bucknam'v. Goss [Case No. 2,097], and 
by the opinion of Mr. Justice Bradley in 
Lathrop v. Drake, 91 TJ. S. 516, In which 
it was decided that if a creditor advances 
money to pay a valid execution, and then 
takes a judgment for the same and his own 
debt, an execution thereon will be good as 
to the advance, but not as to the cost. 

The last case disposed of the technical ob- 
jection enforced in Denny v. Dana, 2 Cush. 
160, that there can be no apportionment for 
security, and that a mortgage of personal 
property, which, as to some portion of the 
debt Is in violation of the insolvent laws, is 
wholly void; an objection which in my view 
should never have been sustained in favor 
of an assignee in bankruptcy. 

As- a further ground of defense, the re- 
spondent in his answer avers that on the 
12th of February, 1S75, and prior to the 
commencement of this bill, J. P. Blunt & Co., 
creditors of Loomis, Instituted a process of 
foreign attachment against Loomis, and Tut- 
tle as his trustee, returnable to the supreme 
judicial court of Maine, Somerset county, 
March 5, 1875; that said suit was duly en- 
tered and Tuttle appeared and made dis- 
closure therein, the plaintiff in said action 
claiming to hold Tuttle chargeable as trustee 
for the alleged cause that the bill of sale of 
December 26, 1874, was taken by Tuttle with 
the design and intent to delay and defraud 
the creditors of Loomis; - that after due pro- 
ceedings said Tuttle was discharged as said 
alleged trustee, and he therefore sets up and 
relies on this judgment in the trustee process 
as a bar to these proceedings in equity in 
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the behalf of the assignee. Various answers 
may be given to this defense: 

1. The suit in the state court was entirely 
res inter alios. Blunt & Co. were creditors 
of Loomis and were among the petitioners 
who instituted these proceedings against 
him; but in their proofs of foreign attach- 
ment they represented no other parties than 
themselves. An adjudication in that suit 
could not be used as evidence in a suit com- 
menced by any other of Loomis' creditors, 
and the assignee could not interfere, and 
take any part in the conduct of the suit in 
the state court, excepting to plead the bank- 
ruptcy of the original debt; with the trus- 
tee's disclosure, he could not interfere in any 
way or be represented therein; and it Is 
quite certain therefore, that upon general 
principles of law, the discharge o'f the trus- 
tee, at the suit of an individual creditor, 
could in no way affect the claims of the as- 
signee representing the creditors generally. 

2. The record of the suit of Blunt & Co. v. 
Loomis & Tr., which consists in docket en- 
tries, proves that there has been no final ad- 
judication of the question whether the trus- 
tee is or not chargeable. At the nisi prius 
term, the order of the presiding justice was 
that the trustee should be discharged; but 
exceptions were taken to this order, and the 
questions are now pending before the law 
court, so that there has not been sucb a 
judgment and final disposition of the trustee 
suit as the answer relies upon. The excep- 
tions suspended the judgment of the court, 
and no judgment has been rendered in the 
suit which could be pleaded in bar of an- 
other suit; the evidence, therefore, does not 
sustain this branch of the answer, but on 
the contrary, proves that such judgment as 
therein claimed was never rendered in the 
trustee suit. 

It is claimed in argument that the record 
of this proof from the state court, although 
the cause is still undetermined, presents a 
valid defense in the present action; that the 
process of foreign attachment having been 
instituted before this bill in equity, it was 
the duty of the assignee to have appeared in 
the suit in the state court, and pleaded there- 
in the decree of bankruptcy; and not having 
so done, the present bill can not be sustained. 

The docket entries show that in the state 
court, the bankruptcy of Loomis was enter- 
ed on the docket in that suit, but the cause 
for some reason was allowed to remain in 
court. Whether the court, acting upon the 
information thus brought to its knowledge of 
the bankruptcy, for that cause discharged 
the trustee does not appear; it certainly 
would have been justified in doing so, as the 
attachment was a nullity, having been in- 
stituted but a few days before commence- 
ment of proceedings in bankruptcy. 

The argument of the learned counsel for 
Turtle was, that the only method in which 
his attachment could be defeated was by the 
assignor's opposition and plea of bankrupt- 
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cy; but such I do not understand the law to 
be. I have no doubt that he could adopt 
that course if he wished so to do, but as the 
attachment was made within four months of 
the bankruptcy proceedings, it became a 
nullity which could in no way derive any 
strength or validity from the courts in which 
the cause was pending, nor from judgment 
in the suit 

There are many cases in which under such 
circumstances a state court would be re- 
quired to give judgment, although there 
were attachments made within four months; 
for instance, in the classes of debts, fiduci- 
ary or any others from which by a discharge 
in bankruptcy the party is not relieved from 
his liability. In these cases, the plaintiff 
would be entitled to recover a judgment for 
his demand; but if he had secured the same 
by an attachment within the four months, 
it is clear, that although his judgment would 
be valid, he could not enforce any rights un- 
der his attachment The property would fall 
to the assignee wholly released therefrom.. 

Rev. St § 5044, declares that by operation 
of law, the assignment shall vest in the as- 
signee the title to the bankrupt property, al- 
though the same is then attached on mesne 
process as the property of the debtor, and 
shall dissolve any such attachment made 
within four months next preceding the com- 
mencement of the bankruptcy proceedings. 

Such an attachment being thus dissolved, 
the attaching creditor has lost all right un- 
der it from the execution of the assignment; 
and certainly, nothing can be found in the 
bankrupt act which revives or restores such 
. an attachment by means and force of a judg- 
; ment subsequently obtained in the action. 

The practice in this, and probably in every 
. district court of the United States has been, 
when a party proceeds in his suit and ob- 
tains judgment and execution and attempts 
to enforce the same upon property attached 
on the suit within the four months, to re- 
strain him by injunction and an order to 
surrender the property to the assignee. I 
have granted more than a score of them, and 
I can find nothing in any of the decisions in 
the circuit or supreme court inconsistent 
with my so doing. 

In Doe v. Childress, 21 Wall. [88 U. S.] 642, 
the proceedings in bankruptcy were not com- 
menced until ten months after the attach- 
ment, and of course the same was not dis- 
solved, but continued in force as security for 
the judgment. 

If the assignee chooses, he can now inter- 
vene in the Bluflt action, and plead the ad- 
judication of bankruptcy; but under the law 
of this state, the question of the validity of 
the attachment, whether it is or not now on 
file, or has by operation of law, or neglect of 
the officer, been dissolved, cannot be deter- 
mined in that suit The party takes judg- 
ment, if his suit is undefended, at his peril; 
and if he afterwards makes claim to the 
property, the party retaining it is by the de- 
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cision of the courts of- this state, always at 
liberty to prove that the attachment -was in 
some way terminated. 

The plaintiff, therefore, is entitled to a de- 
cree against Turtle for the property undis- 
posed of by him, and conveyed by bill of 
sale of Loomis of December 26, 1874, and 
also for any balance' of money realized by 
him from sale of this property after paying 
to him the amount he has paid to Henry 
Hudson. . a 

The deputy sheriff Tilton acquired no 
rights by his attachments, and must be en- 
joined from further interference with, or 
claim upon the property so attached. De- 
cree accordingly. 
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ROBINSON v. WILEY. 

[Hempst. 38.] * 

Superior Court, Territory of Arkansas. April, 
1826. 

Bstoppel— Accounts— Previous Triai/— Evi- 
dence — Admissions. 

1. A party who does not bring forward and 
submit his claim for adjudication when he 
might do so, may nevertheless subsequently 
sue for and recover it, and the previous trial 
will be no obstacle. 

2. The admissions or confessions of the party 
to the record are admissible in evidence. 

Appeal from Conway circuit court, deter- 
mined before Benjamin Johnson and Andrew 
Scott, Judges. 

OPINION OF THE COURT. This was a 
suit brought by Abraham "Wiley againstlsrael 
Robinson, before a justice of the peace, where 
Wiley obtained judgment for thirty-one dol- 
lars, from which Robinson appealed to the 
circuit court, and Wiley again obtained judg- 
ment for forty-five dollars, from which Rob- 
inson has appealed. The questions presented 
to this court, grow out of the bill of ex- 
ceptions taken on the trial. -The counsel for 
Robinson moved the court to exelude all 
the evidence given for Wiley, previous to a 
trial in another suit, wherein judgment was 
obtained by Robinson against Wiley. The 
account of Robinson upon which he obtain- 
ed the judgment, is made a part of the bill 
of exceptions, and after carefully inspect- 
ing it, as well as the account of Wiley 
against Robinson, upon which he obtained 
the present judgment, we cannot perceive 
that they are for the same matters or em- 
brace the same items, but are entirely dif- 
ferent and distinct accounts. It is undoubt- 
edly true, that if in the suit of Robinson 
against Wiley, the latter had brought his 
account forward, and had not withdrawn it 

i [Reported by Samuel H. Hempstead, Esq.] 
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during the trial, he could never afterwards 
have instituted a suit on it; but this does not 
appear to have been the case. 2 Strange, 
1259; 1 Starkie, Ev. 223; 6 Term R. 607; 2 
Johns. 210, 227. We have no doubt, how- 
ever, that the court erred in refusing Rob- 
inson permission to prove the admissions or 
confessions of Wiley. 2 Starkie, Ev. 22. 
The Question asked the witness was legal 
and proper, and the answer should have 
gone to the jury, and for this error the 
judgment must be reversed. Reversed. 



Case BTo. 11,969. 

ROBINSON v. WISCONSIN M. & F. INS. 
CO. BANK. 

[9 Biss. 117; i 18 N. B. R. 243.]- 
Circuit Court, E. D. Wisconsin. Sept., 1879. 
Bankruptcy — Fraudulent Preferences — Mut- 
ual Debts— Banks. 

1. The defendant bank was a creditor of the 
bankrupt by note of §4,000, and was at the 
same time, indebted to the bankrupt on deposit 
account to the amount of S4.500. Prior to pro- 
ceedings in bankruptcy, and on the day belpre 
the maturity of the note, the defendant having 
knowledge of the insolvency of the bankrupt, 
received from the bankrupt a check for !j)4:,UUU 
and thereupon surrendered the note, and by the 
transaction to that extent reduced the amount 
of the deposit account in favor of the bankrupt, 
upon the books of the defendant. Mela, that 
the transaction was an adjustment of mutual 
debts within the meaning of section 50 (6, JK-ev. 
St., and not a fraudulent preference within the 
meaning of section 5128. 

2. Sundry cases cited and commented upou. 

The facts in this case were as follows: 
Prior to the 6th day of August, 1875, the Corn 
Exchange Bank was a private banking con- 
cern, owned by William Hobkirk, and doing 
business at* Waupun, Wisconsin. Hobkirk 
was the cashier, and C. W. Henning was the 
teller of the bank. On that date Hobkirk ab- 
sconded, taking with him the larger part of 
the funds of the bank. On the 13th day of 
September, 1875, on petition of creditors, the 
bank was adjudicated bankrupt and the 
plaintiff [Almanzo Robinson] was subse- 
quently appointed assignee. From the 1st of 
May, 1875, until the Corn Exchange Bank 
ceased to do business, it had an account with 
the defendant, the Wisconsin Marine and 
Fire Insurance Company Bank, the two 
banks having mutual dealings and the bank- 
rupt having a debit and credit account upon 
the books of the defendant It was the cus- 
tom of the defendant bank to receive from 
the cashier of the bankrupt, in the course of 
their interchange of business, notes for col- 
lection and discount which were placed to 
the credit of the bankrupt and the proceeds 
of which were held subject to draft; among 
which notes so discounted by the defendant, 
was paper from time to time executed by 
Hobkirk and indorsed by him as cashier, and, 
when discounted by defendant, placed to the 
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credit of the Corn Exchange Bank, and then 
received by that bank from the defendant, 
and held for collection in due course of busi- 
ness as it should mature. On the 12th of 
May, 1875, the Corn Exchange Bank through 
its cashier, executed and delivered to the de- 
fendant a promissory note made by Hobkirk, 
, payable to the order of the Corn Exchange 
Bank, and on that day by him as cashier in- 
dorsed and delivered to the defendant, for 
the sum of §4000 due in ninety days, and 
thereupon the defendant discounted the note 
and placed the amount thereof on its books 
to the credit of the Corn Exchange Bank, 
and forwarded the same to that bank for col- 
lection. It was not disputed that the indebt- 
edness to the defendant, created by the 
transaction, for the amount of the note, be- 
came a liability of the Corn Exchange Bank, 
and it was so treated on the trial. This note 
became due on the 10th day of August, with 
three days of grace thereafter. The Corn 
Exchange Bank continued to do business un- 
til the 10th day of August, 1S75, when the 
amount to its credit, on the books of the de- 
fendant, was four thousand five hundred and 
twenty-six dollars and sixty-one cents. On 
the 9 th day of August in an interview be- 
tween the cashier of the defendant bank and 
the teller of the Corn Exchange Bank, the 
condition of the latter bank was com- 
municated to the cashier of the defendant, 
and thereupon, on his request, the teller of 
the Corn Exchange Bank delivered to the 
defendant's cashier a check upon the de- 
fendant bank for the amount of the four 
thousand dollar note, dated as of August 
10th, which was charged to bills payable on 
the books of the Corn Exchange Bank, and 
credited to the defendant. Entry of the 
transaction being made upon the books of 
the defendant bank, there still remained to 
the credit of the bankrupt, in the posses- 
sion of the defendant bank, five hundred and 
twenty-six dollars and sixty-one cents, 
which, on demand of the assignee, was sub- 
sequently paid to him. Upon the making of 
the check before mentioned, the note for 
four thousand dollars was surrendered to the 
Corn Exchange Bank. The present action 
was brought by the assignee to recover from 
the defendant bank the amount for which it 
received the check of the bankrupt, in man- 
ner before stated, with interest from the 10th 
day of August, 1875. 

E. M. Beach and E. P. Smith, for plaintiff. 
Finches, Lynde & Miller, for defendant 

DYER, District Judge. At the time of the 
transaction in question, the Corn Exchange 
Bank was indebted to the defendant bank in 
the sum of four thousand dollars, the amount 
of the note which the latter bank had dis- 
counted. The defendant bank was at the 
same time indebted, on open account, to the 
Corn Exchange Bank, in a sum exceeding the 
amount of the note. The transaction took 
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place on the day before the note matured; 
the note falling due August 10th, with three 
days of grace thereafter. The Corn Exchange 
Bank was insolvent and this fact was brought 
to the knowledge of the defendant's cashier 
at the time he received the check for the 
amount of the note. It is contended by 
counsel for the assignee that the transaction 
was a preferential payment to the defend- 
ant within the provisions of section 512S, 
Rev. St., and therefore in fraud of the bank- 
rupt act, and that, as a consequence, the as- 
signee may recover for the benefit of gen- 
eral creditors the amount so alleged to have 
been paid to the defendant. 

It is contended by counsel for the defend- 
ant that the case is one of mutual debts be- 
tween the parties; that, therefore, one debt 
could be set off against the other, within the 
provisions of section 5073, and that conse- 
quently the transaction was in fact nothing 
more than an exercise of the right of set-off 
given by this section, and not within the. con- 
demnatory provisions of section 512S. Section 
5073, declares that, in all cases of mutual debts 
or mutual credits between the parties, the ac- 
count between them shall be stated, and one 
debt set off against the other, and the balance 
only shall be allowed or paid. In view of 
this provision of the law, there can be no 
doubt that if the transaction as stated had 
not occurred between the parties, and the 
matter had been, subsequent to the adjudi- 
cation in bankruptcy, brought to the court 
for adjustment, it would have directed an 
account between the parties to be stated, 
and would have ordered, as authorized by 
section 5073, one debt set off against the oth- 
er. Disregarding matters of form which I 
deem immaterial, the question is, whether 
the transaction between the parties was not 
in fact an exercise of the right of set-off 
within the meaning of the statute; and if 
this be so, whether the court can declare it 
illegal, because the adjustment was thus 
made by the parties before the adjudication, 
instead of by the court after adjudication. 
Here was a plain case of mutual debts be- 
tween the parties. Hardly a clearer case for 
application of the statute could arise. Why 
should it be necessary, when the account 
was already stated, disclosing the fact that 
the defendant bank owed the Corn Exchange 
Bank four thousand five hundred and twen- 
ty-six dollars, and that the latter "bank owed 
the defendant bank four thousand dollars, 
that the parties should await future proceed- 
ings in bankruptcy and call upon the court to 
do that which they could as completely do? 
In the language of the eourt in a case to 
which I shall refer, "Suppose that the adjust- 
ment of these debts had not been made till 
after the adjudication of bankruptcy; we 
have seen that by the very words of the act 
it could then be made. And the result would 
be exactly the same in either case. Shall the 
court condemn a man for doing what the 
court itself does?" Hough v. First Nat. 
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Bank [Case No. 6,721]. Upon the argument, 
the form of the transaction was dwelt upon, 
namely, that a check was drawn and given 
fox* the amount of the note, and that the par- 
ties spoke of it. in the course of their inter- 
view, as a payment. But we are not to sac- 
rifice substance to form, but rather to go 
beyond the mere form and see what the sub- 
stance and effect of the transaction was. 
And doing so, we find that it was in fact an 
adjustment of mutual debts, and this was 
what the parties intended to accomplish. 
Ought the court to put aside the true mean- 
ing and effect of the transaction, and adjudge 
it to have been technically a payment because 
the form of a check was employed, and, as a 
consequence, declare that which was in real- 
ity a setting off of a portion of the deposit 
against the amount of the debt evidenced by 
the note, to have been unlawful? I think 
not But it is said that the note was not due 
when the transaction occurred, and it is true 
that it took place on the 9th of August and 
the note was not due till the 10th, with three 
days of grace, according to the law merchant, 
thereafter to run. But there existed an in- 
debtedness at the time, and though payment 
of the note could not by process of law be 
enforced on the 9th, yet I do not see why 
the paities could not then deal with it as an 
existing debt, nor why the circumstance 
that an adjustment was made the day before 
the note became due should make it unlaw- 
ful, nor how any injury could in consequence 
result to creditors. Suppose the note had 
been one that had five years to run, and after 
adjudication in bankruptcy the court had 
been applied to, to make an adjustment be- 
tween the parties. Could not an account 
have been stated and one debt set off against 
the other, and the balance allowed in favor 
of the bankrupt? That it could would seem 
hardly disputable. 

It is further suggested that, in giving ef- 
fect to the statute, the account between the 
parties must be stated, and the set-off al- 
lowed by the court, • and that neither of 
these acts can be done by the parties in 
advance and independent of the court. Un- 
doubtedly cases may arise in which it is 
necessary to appeal to the court for a state- 
ment of mutual accounts and for an adjust- 
ment of such set-off as may be claimed. But 
if the account is truly stated by the parties 
themselves, and a correct adjustment is 
made, so that the same result is attained 
as would be reached by the court, and no- 
body is or can be injured, I do not see that 
it can reasonably be insisted that the par- 
ties may not do what otherwise the court 
would do. 

The case of Hough v. First Nat. Bank [su- 
pra] is precisely in point, except that in that 
case the transaction was had on the day the 
note became due, exclusive of the three 
days of grace. In that case the bankrupts 
delivered to the officer of the bank a check 
on the bank for the amount of their de- 



posit, and this was credited on the note 
which the bank held against the bankrupts. 
At the time of the transaction the officers of 
the bank knew that the bankrupts were in- 
solvent. It was held by the court, that the 
case was one of an adjustment of mutual 
debts, and not a fraudulent preference with- 
in the meaning of the bankrupt law. The 
point was urged that the transaction could 
not be a set-off of mutual debts, because 
the note was not due at the time, but the 
court said that the makers of the note had 
the right to settle or pay it on the day it 
was by its face due, though payment could 
not be demanded until the third day there- 
after, the judge further observing that he 
could not concede, that if the note had not 
matured, the adjustment would have been 
unlawful, as preferring a creditor. Other 
remarks by Judge McDonald in his opinion 
are directly applicable to the case at bar, 
namely, that if this transaction had never 
happened and these mutual debts had re- 
mained in statu quo till the debtor was ad- 
judged bankrupt, the court would have ap- 
plied the deposit on the note by way of set- 
off, precisely as the parties have done. "And 
the assets to be distributed among the cred- 
itors would have been exactly the same as 
they will ' be if we allow the transaction 
under consideration to be valid. In either 
case the distributive share of each creditor 
will be precisely the same; consequently, no 
creditor can be injured by the transaction, 
and no fraud can be perpetrated by it." 
Hough v. First Nat. Bank, supra. 

Strong support for the view I take of this 
question is to be found in the ease of "Wins- 
low v. Bliss, 3 Lans. 220. The case is well 
stated in the head note. An individual bank- 
er discounted a note indorsed to him by a 
firm, and placed the avails to its credit. 
Afterward, when the liability of the firm 
as indorser had been fixed, and on the day 
before suspension of payment by the banker, 
he charged the note to its account and there- 
by, excepting a small balance in the firm's 
favor, balanced its deposit account with him, 
and redelivered the note, which the firm ac- 
cepted in satisfaction of its deposits. It 
was held, that the surrender of the note gave 
no preference to the firm within the bank- 
rupt act; that the firm was entitled to have 
its deposits applied to the satisfaction of its 
liability upon the note under the section of 
the law, which provides for the case of mu- 
tual debts or mutual credits, and the parties 
having done precisely what the law would 
otherwise have compelled the plaintiff as 
assignee to do, there could be no recovery. 
It is true that in this case the note had ma- 
tured when the transaction took place; but 
I do not regard that circumstance as ma- 
terially affecting its application to the case 
at- bar. Other cases .to some extent bearing 
upon the question under consideration are 
In re Farnsworth [Case No. 4,673] and Blair 
v. Allen [Id. 1.483]. 
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The ease of Traders' Bank v. Campbell, 14 
Wall. [81 U. Sj 87, is invoked in support of 
plaintiff's right to recover. But I am of the 
opinion that it ought not to tie regarded as 
ruling the case at bar. In that case, the 
debtors of the bank gave to the bank their 
note for the whole amount of their debt, 
with a warrant of attorney to confess judg- 
ment. On the next day the bank deducted 
from the note three hundred and twenty-five 
dollars and twenty cents, an amount which 
the debtors then had in deposit account with 
the bank, and entered judgment in the state 
court for the balance of the note. For the 
three hundred and twenty-five dollars and 
twenty cents, the debtor drew a check in 
favor of the bank in virtue of which that 
amount was indorsed on the note before 
judgment. Execution was immediately is- 
sued on the judgment, and property of the 
debtors was levied on and sold. At the same 
time the bank caused to be sold, under the 
same execution, a certain sum which it had 
received by way of collections, made by it 
in the ordinary course of business, of drafts 
belonging to the firm. Meantime proceed- 
ings in bankruptcy were commenced against 
the debtors, and subsequently Campbell, the 
assignee in bankruptcy, brought action 
against the bank to contest the validity of 
these transactions. 

The supreme court held the judgment ob- 
tained by the bank to have been an unlaw- 
ful preference; also that the levy of execu- 
tion upon money received as collections by 
the bank for the bankrupts amounted to a 
fraudulent preference, although the court 
say in their opinion, that if the bank had re- 
tained these moneys and appropriated them 
"as a set-off against the debt of the bank- 
rupts, an interesting question might have 
arisen as to their right to do so." 

Effort was made in the case to have the 
sum of three hundred and twenty-five dol- 
lars and twenty eents, which the debtors had 
on deposit in the bank when the judgment 
note was given, and which was indorsed on 
the note by virtue of the debtor's check, de- 
clared, to the extent that it was so applied, 
a valid set-off; but this was not permitted, 
and it was held to be a payment by way of 
preference and not to raise the question of 
set-off. The point is not much discussed 
in the opinion of the court, and it is not 
clear that the court meant to declare a propo- 
sition broad enough to support the theory 
of counsel for the plaintiff in the case at 
bar. 

It seems hardly possible that the mere 
circumstance of taking a check was regard- 
ed by the court as giving to that particular 
branch of the transaction the character of a 
preferential payment and as destroying the 
right of set-off. And yet the form of the 
transaction in this respect is somewhat 
prominently alluded to. It seems to have 
been the view of the court, that the bank 
did not stand on its right of set-off, but, as 



is said in the opinion, endeavored to secure 
an illegal preference by getting the bank- 
rupts to make a payment in the one case, 
and by seizing their property by execution 
in the other, when its officers knew of the in- 
solvency, and that therefore both appro- 
priations were void. And in my judgment, 
in reading the opinion of the court, that part 
of the case in which the question of set-off 
is raised is to be considered in connection 
with the other branches of the case. Taking 
the whole case together, there was evidently 
a flagrant attempt on the part of the bank 
to obtain fraudulent preferences, and the 
several transactions between it and the 
bankrupts, which gave rise to the subse- 
quent controversy, were so intermingled 
that the court seem to have found it neces- 
sary to condemn the whole as amounting to 
a fraudulent and unlawful proceeding. In 
view of the peculiar state of facts existing 
in Traders' Bank v. Campbell, I am not 
satisfied that it rules the case at bar, and 
I cannot yield my conviction upon the ques- 
tion at issue, except upon clear authority. To 
what extent, moreover, the doctrine in Trad- 
ers' Bank v. Campbell, may have been 
modified by subsequent decisions of the su- 
preme court, which have admonished the 
circuit and district courts, that in some in- 
stances they have advanced quite far enough 
in their construction of provisions of the 
bankrupt act, relating to preferences, may 
be an inquiry not devoid of pertinency. Judg- 
ment for defendant. 

On rehearing before Mr. Justice HARI/AN, 
the conclusions arrived at in the foregoing opin- 
ion were concurred in by him. 
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ROBISON et al. v. CODMAN et aL 

[1 Sumn. 121.] i 

Circuit Court, D. Maine. Oct. Term, 1831. 

Tenancy in Common— Joint Tenancy— Courtesy 

— Dower — Trust Estate — Merger — 

Admin istrator. 

1. "Where there are several grantees in a 
conveyance, who take in trust for certain pur- 
poses, they are, under the statute of Massachu- 
setts of 1785 (chapter 62), to be deemed ten- 
ants in common, and not joint tenants. 

2. If oDe joint tenant convey his share, that is 
a severance of the joint tenancy. 

3. In Maine, a husband is entitled to hold a 
trust estate of his wife, as tenant by the 
courtesy. 

4. A widow is not entitled to dower, in a trust 
estate held by her husband for third persons; 
nor in a reversion or remainder in a legal estate 
held by her husband. 

[Cited in Brooks v. Everett, 13 Allen, 459.] 

5. Where the legal estate and the trust estate 
are co-extensive, (as in fee,) and both become 
vested in the same person, there is a merger 
of the trust estate in the legal estate. 

6. An administrator has no authority to sell 
an estate held by his intestate in trust for other 
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persons, as assets to pay the debts of the intes- 
tate. 

This was a bill in equity, brought to de- 
termine the respective rights and interests of 
the several parties, plaintiffs and defendants, 
in certain lots of land in Portland, under the 
circumstances set forth in the bill. The bill 
was substantially as follows, those parts of 
it being omitted which are not necessary to 
a correct understanding of the points sub- 
mitted by the parties, and decided by the 
court. 

Thomas Robison, senior, ancestor of the 
plaintiffs, a citizen of the commonwealth of 
Massachusetts, resident in Portland, being 
seised and possessed of large estates in fee, 
and of large personal property, made his will 
August 7th, 1798, containing a devise and be- 
quest to his wife, Elizabeth Robison, in the 
following words, viz.: "I give, devise, and 
bequeath unto my beloved wife, Elizabeth 
Robison, the interest of all the moneys, notes, 
and bonds, that I may have, or which may 
be due to me at the time of my decease; 
also, I give, devise, and bequeath unto my 
said wife, the use and improvement of all 
my estate, both real and personal, of what- 
ever kind, name, or nature, whether lands, 
houses, stores, wharves, vessels, and every 
other kind that I may own or be possessed 
of at the time of my decease, for and during 
the time she shall remain my widow; and if 
she choose to marry, then I give, devise, and 
bequeath to my said wife the use and im- 
provement of one third part of all my real 
estate, during her natural life, and one third 
part of all the personal estate that I may be 
possessed of at the time of my decease, to 
her, and her heirs and assigns, for ever." 
And in said will, the testator further devised 
and bequeathed to his daughters, Hannah 
Codman, since deceased, wife of Stephen Cod- 
man, Jane Hodges, since deceased, widow of 
Thomas Hodges, Martha, Ann E., and Eliza, 
plaintiffs, and to his sons, Thomas and Rich- 
ard, since deceased, and to his son William, 
plaintiff, and their heirs and assigns, forever, 
"the whole of his estate, real -and personal, 
which might remain after the decease or 
marriage of his said wife," to be equally 
divided between them, reserving the inter- 
est of his said wife therein, as aforesaid. 
* And he appointed his said wife, and Richard 
Cartwright, his brother-in-law, Stephen Cod- 
man, his son-in-law, now resident of Boston 
aforesaid, and a citizen of the commonwealth 
of Massachusetts, Thomas Robison, Jr., his 
son, and his friend, Arthur McLellan, to be 
joint executors of his said will. Afterwards, 
viz. June 14th, 1802, the said testator for 
the nominal consideration of 30,000 dollars, 
when in truth nothing valuable was paid or 
secured, conveyed to said Arthur McLellan, 
by deed of general warranty, certain real es- 
tate lying in said Portland, being parcel of 
the estate devised in said will. The said 
McLellan," at the time of the execution and 
delivery of said deed to him, made and deliv- 
20fed.cas. — 67 



ered to said Thomas Robison, the grantor, 
his bond, conditioned that he would hold the 
estate so conveyed to him in trust for the said 
grantor, and permit him to take the rents 
and profits thereof at his pleasure, or ac- 
count with the said grantor for the same; 
and that he, the said McLellan, would convey 
said property to such persons as the grantor 
had or should, by deed or by his last will, 
or.der and designate as the grantees or de- 
visees of the same, or of his estate and prop- 
erty in general. Afterwards, on the 27th day 
of March, A. D. 1806, the said Thomas Rob- 
ison died in the actual and open possession 
of all' the said lands, which he had continued 
to possess and enjoy ever after the making 
his said deed to said McLellan, in the same 
manner as before; and his will, was duly 
proved in the probate court of the county of 
Cumberland in said district, July 23d, 1806, 
and letters testamentary thereon were grant- 
ed in due form of law to Richard Cartwright, 
one of the executors therein named, the other 
persons named as executors having declined 
that trust. After the decease of said Thom- 
as Robison, the said McLellan, on the 23th 
day of July, A. D. 1806, conveyed the same 
real estate by deed to the said Stephen Cod- 
man, Thomas Robison, Jr., and to Robert Ils- 
ley, then resident of said Portland, who had 
become the second husband of said Jane 
Hodges, and at the same time said Cart- 
wright delivered up to said McLellan his 
bond aforesaid to be cancelled; and at the 
same time the said Stephen Codman, Robert 
Ilsley, and Thomas Robison, Jr. gave to said 
Cartwright their bond, conditioned that, 
whereas the said lands, notwithstanding the 
deed of conveyance thereof to said McLellan, 
were really and truly the estate of the said 
Thomas Robison, deceased, they, the said 
obligors,- "should hold the same, subject to 
all lawful claims against the estate of said 
Thomas Robison, and subject to the provi- 
sions of the last will and testament of the 
said Thomas Robison, and should surrender 
the same to the aforesaid Richard Cartwright^ 
the executor of said will, or his lawful repre- 
sentative, when thereunto required for the- 
purposes aforesaid; and, in the mean time,, 
should annually account for, and pay to the 
said Richard Cartwright, or his lawful repre- 
sentatives, the rents arising from the same or 
any part thereof." But no valuable consider- 
ation was in truth paid to said McLellan by 
any of the grantees named in said deed, for 
the conveyance aforesaid. 

The said Elizabeth Robison, widow of the 
testator, upon his decease, entered into pos- 
session of all his real estate by virtue of the 
will aforesaid, including the estates held in 
trust as aforesaid, taking the rents, income, 
and profits thereof, as well as of said per- 
sonal estate, with the consent of the execu- 
tor, administrator de bonis non, devisees, and 
heirs at law of said testator, until her de- 
cease, which happened on the 8th day of 
August, A. D. 1829. And at her decease 
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there was left, as is said, of the personal 
property once belonging to the said testator, 
the amount of about 5,300 dollars vested in 
hank-stock, by Lemuel Weeks, administrator 
de bonis non of the said testator, and stand- 
ing in his name as such, subject to the uses 
and purposes appointed in the said will. 

On the 21st day of November, A. D. 1814, 
the said Stephen Codraan, by his deed of bar- 
gain and sale, conveyed to his son, Henry 
Codman of the city of Boston aforesaid, one 
undivided third part of all the lands and 
premises described in the deed to the said 
Ilsley, Robison, and Codman aforesaid, he, 
the said Henry, at the time of said convey- 
ance paying no valuable consideration for 
the same, and having full knowledge of the 
trusts aforesaid. The said Thomas Robison, 
Jr., during his lifetime, acted as the agent 
of his said mother, and of his brothers and 
sisters in all matters touching the estate of 
their father; and in that capacity he receiv- 
ed from said Richard Cartwright, executor 
as aforesaid, large sums of money belonging 
to said estate, and he died August 25th, A. D. 
1S23, intestate and insolvent, being at the time 
of his decease indebted to the said estate, as 
well for moneys so received as for other 
causes, in the sum of 17,874 dollars and 72 
cents; and all his estate and property, ex- 
cepting any interest which he may have had 
in the lands and property devised and be- 
queathed to the said widow Elizabeth Rob- 
ison, his mother, in manner aforesaid, has 
been distributed to and among his creditors 
and his widow, according to the laws of 
Maine providing for the distribution of in- 
solvent estates, thereby paying about sixty 
per cent, of his just debts. And he left a 
wife, Elizabeth Robison, and several chil- 
dren. The said Hannah Codman died No- 
vember 30th, 1819, in the lifetime of her 
mother, leaving issue the said Henry Cod- 
man, and aLso Stephen, Edward, and Eliza- 
beth A. E. Codman, plaintiffs; also Richard 
C. Codman, who died August 17th, 1821, un- 
der age, leaving no widow nor issue. The 
said Richard Robison also died in the life- 
time of his mother, leaving issue. The said 
Richard Cartwright died in the lifetime of 
the said widow Elizabeth Robison, where- 
upon the said Lemuel Weeks was duly ap- 
pointed administrator of the goods and es- 
tate of said Thomas Robison not already ad- 
ministered by said Cartwright, and received 
letters of administration thereon, with the 
will annexed, according to the laws of Maine. 
But neither the said Cartwright, nor his law- 
ful representative, nor the said Weeks, ever 
demanded the surrender of the said trust 
estates and property for any of the purposes 
aforesaid; the other estate of said testator 
being amply sufficient for the payment of 
his debts, and for all other purposes of his 
will. Whereupon, as the plaintiffs insist, the 
said trust estate created by the deed and 
bond last aforesaid, having survived to the 
said Stephen Codman, and the said Henry 



Codman holding one third thereof in the 
same trust, it was their duty, upon request, 
after the decease of the said Elizabeth Robi- 
son, to have surrendered and conveyed the 
same premises to the plaintiffs, as the dev- 
isees and heirs and representatives of the 
devisees thereof, under the will of their an- 
cestor, Thomas Robison, aforesaid, by such 
deeds of conveyance as counsel learned in the 
law might advise, and to have permitted the 
plaintiffs to enter upon and enjoy the same; 
saving to the said Henry Codman his part 
thereof, as one of the heirs of his mother, 
Hannah Codman, aforesaid. And John P. 
Boyd, Esquire, of said Portland, lately ap- 
pointed administrator of the goods and es- 
tate of said Thomas Robison, Jr., which were 
not before administered, is about to sell one 
third part of said trust property for the 
benefit of the creditors of his intestate, under 
the laws of Maine, claiming the same under 
said deed, as the estate of said intestate, and 
liable by law for the payment of his debts, 
and at other times claiming one eighth part 
of the same, as the estate of his intestate as 
a devisee under the will of his father for the 
same purposes. And Eliza Robison, widow 
of said Thomas Robison, Jr., claims dower in 
said one third part, and at other times in 
one eighth part, of said premises, under and 
by virtue of the laws of Maine, and of the 
deed and will aforesaid; and is about to 
sue in some of the judicial courts of Maine 
for the same. Whereas the plaintiffs charge 
the contrary, and that the real estate, de- 
scribed in said deeds, came to the grantees 
Codman, Ilsley, and Robison in trust, and 
for the uses and purposes appointed and 
contained in the will of Thomas Robison 
aforesaid; that upon the decease of said 
grantees, Ilsley and Robison, the said estate 
survived to said Stephen Codman in trust 
as aforesaid. That the said Henry Codman, 
by his said deed, took one third part thereof 
in the same trust, that the said Thomas 
Robison, Jr., at his decease, in the lifetime 
of his mother, had nothing in said lands and 
tenements which by law was liable to his 
creditors for the payment of his debts, nor 
of which his widow is dowable. The bill 
closes in the usual form praying for an in- 
junction to restrain Boyd from selling any 
part of the premises, and Eliza Robison from 
claiming dower, &c. The answers of Ste- 
phen Codman, Henry Codman, John P. 
Boyd, and Eliza Robison, admitted generally 
the facts stated in the bill. 

The case was submitted to the court upon 
the bill and answers, without argument on 
either side, the bill having been originally 
brought by consent of all the parties concern- 
ed, for the purpose of obtaining the opinion 
of the court upon the merits, and waiving 
all questions of form. 

Simon Greenleaf, for plaintiffs. 
Mr. Codman, Mr. Emery, and P. H. Green- 
leaf, for defendants. 
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STORY, Circuit Justice. This case having 
come on to be heard by consent of the parties 
upon the bill and answer, and having been 
submitted without argument, the object of 
all the parties being to obtain a decree upon 
the merits, I consider all objections as to the 
want of parties, and all formal objections 
whatsoever as waived. I am not certain, 
however, that I have a complete understand- 
ing of all the points intended to be raised 
by the parties. But, as far as I comprehend 
them, I shall proceed to state "what I consider 
the legal results in a very brief manner. 

The first question is, whether, under the 
conveyance of Thomas Robison, the testator } ' 
to Arthur McLellan, and the conveyance of 
the latter to Stephen Codman, Thomas Robi- 
son, the son, and Robert Ilsley, the estate of 
Thomas Robison, the testator, in the premises 
passed to Codman, Robison, and Ilsley, as 
joint tenants or as tenants in common. My 
opinion is, that, under the statute of Massa- 
chusetts respecting conveyances of this sort, 
—St March 9, 1786, (1785, c. 62),— the gran- 
tees took the estate as tenants in common, 
and not as joint tenants, upon the trusts 
specified in the conveyances. And if it had 
been otherwise, -the conveyance of Stephen 
Codman to Henry Codman would have been 
a complete severance of the joint tenancy. 
So that Stephen Codman, Thomas Robison, 
the son, and Robert Ilsley, each took one 
third part of the premises, as tenants in 
common in fee, in trust; and the trust, as 
to Stephen Codman, has now devolved- on 
his son, Henry Codman. 

The next question is, whether Stephen Cod- 
man is entitled to hold, as tenant by the cour- 
tesy, the portion of the said premises, so con- 
veyed in trust, which came to his wife as 
heir and devisee of Thomas Robison, the 
father. I think he is. By the common law, 
the husband is entitled to courtesy in the 
trust estate of his wife, in the same manner 
as he would be if it were a legal estate. Our 
law is, as I understand it, the same. 

The next question is, whether Stephen Cod- 
man is entitled to any portion of the same 
trust estate, as heir of his son Richard C. 
Codman. I am of opinion that he is not. 
The estate descended to Richard C. Codman 
from his mother on her decease, and he died 
under age, unmarried, and without issue. 
Under such circumstances, by the statute of 
Maine, as well as of Massachusetts, regulat- 
ing descents, I think his share passed, not 
to his father, but to the other children of his 
mother. If he had died over age, it would 
have been otherwise, and his father would 
have been his heir.a 

The next question is, whether John P. Boyd, 
-as administrator of Thomas Robison, the son, 
has any right to sell any more of the trust 
-estate conveyed to his intestate as aforesaid, 

2 R. C. Codman was in fact over twenty-one 
years of age at the time of his death; and the 
hill was subsequently amended so as to conform 
to the fact. 
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by McLellan, than belonged to him as heir 
and devisee of his father, Thomas Robison; 
in other words, has he a right to sell the whole 
one third part vested in his intestate by the 
conveyance of McLellan, or only his interest 
in the trust estate according to the will of his 
father. My opinion is, that Boyd can sell 
no more of the estate than what belonged 
to his intestate as devisee of his father. An 
estate held by an intestate in trust for other 
persons, is not liable to be sold for payment 
of his own debts. 

The next question is, whether Elizabeth 
Robison, the widow of Thomas, Robison, the 
son, is entitled to dower in any part of the 
estate so held by her husband, under the 
conveyance of McLellan, and, if in any, what 
part. So far as her husband held the prop- 
erty merely in trust, it is not subject to dow- 
er, for estates held by the husband in trust 
are not liable to the dower of his wife. The 
only point worthy of 'consideration is, wheth- 
er, so far as respected his own share in the 
trust estate under his father's will, there was 
not a merger of the trust estate in the legal 
estate, so as to unite them, and give him pro 
tanto a seisin in fee discharged of the trust. 
I rather think, that this is the true legal re- 
sult, as the legal estate as to his share is co- 
extensive with the trust estate, that is, each 
is a fee. If so, Mrs. Robison would have 
been entitled to her dower in such share of 
her husband, (which the bill states to be one 
eighth part,) if her husband had survived his 
mother. But, as during the lifetime of his 
mother he was seised only of his share in the 
remainder or reversion after her decease, his 
wife can take nothing in the premises by way 
of dower, for dower cannot be of a mere re- 
mainder or reversion. 

I am not aware of any other points intend- 
ed to be raised by the parties. But if there 
be, it will be for them to suggest them be- 
fore a decree is made. 

Upon the foregoing views I am of opinion, 
that there ought to be an injunction to John 
P.Boyd against selling anymore of the trusts 
estate, than by the devise of the testator came 
to the share of his son, Thomas Robison, Jr.; 
that the plaintiffs are entitled to have a de- 
cree for their respective shares in the trust 
estate to be conveyed to them; that Stephen 
Codman has no title in the premises, except 
as tenant by the courtesy; and that Elizabeth 
Robison has no right or title to dower in the 
premises. The case ought to be referred to 
a master to consider and report, what convey- 
ances ought to be made, and by whom, to the 
plaintiffs in the premises; and in the mean 
time, all further orders are to be reserved un- 
til the coming in of the master's report. 

The district judge concurs in this opinion, 
and therefore let a decree be entered accord- 
ingly. 

NOTE. The parties at May term, 1832, 
waived going to a master, and entered into ar- 
rangements, conforming esaetly to the decree 
upon the merits. 
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ROBSON v. The HUNTRESS. 

\2 Wall. Jr. 59; 4 Am. Law J. (N. S.) 140; 25 
Hunt Mer. Mag. 336.] i 

Circuit Court, E. D. Pennsylvania. April, 
1851.2 

Salvage— National Vessel— Practice — Foreign 
Consul, 

1. The officers and crew of a foreign vessel 
of war are entitled to salvage in causes, civil 
and maritime, as other vessels are. 

2. A consul of a foreign power, though not en- 
titled to represent his sovereign in a country 
where the sovereign has an ambassador, is en- 
titled to intervene for all subjects of that pow- 
er interested: and though he should not set 
forth the particulars of his claim, still it will 
do if they cau be fully gathered from the alle- 
gations of the libel and the case it sets forth. 

3. Application of the principle of salvage to 
particular facts, and amount of salvage fixed 
in them. 

[Appeal from the district court of the United 
States for the Eastern district of Pennsyl- 
vania.] 

The Huntress, an American brig, bound on 
a trading voyage to Sierra Leone, and other 
places on the west coast of Africa, was fallen 
in with, off Cape Lopez, Oat. 2° 30' N., Ion. 
9° 45' E.,) by the Jackall, a steam tender to 
H. B. M.'s ship Gladiator. The brig bad her 
flag hoisted union down, which is the ordinary 
signal of distress. On boarding her, it was 
found that her captain had died some time 
before, and that the first mate, having been 
taken with the coast fever, was lying sense- 
less, apparently near his end. The crew was 
composed of five coloured men and one white 
man, the second mate. The second mate and 
some of the crew understood how to sail the 
vessel practically, i. e. to put her about, &c., 
and had been on the coast of Africa before; 
but none of them understood theoretical nav- 
igation, could take an observation, or make 
a reckoning; nor could the second mate either 
read or write. They had been sailing for 
four days at random; sometimes approaching 
land, and then bearing away to avoid running 
ashore, or to escape from piratical looking 
boats: and seeing, as they thought, a French 
brig at anchor, they were about to run into 
what they supposed the river Gaboon, but 
which was in fact a small inlet two hundred 
miles further' north. In this condition, they 
put themselves into the charge of the Jackall: 
and Lieut. Bedingfield, its commander, hav- 
ing put the master's assistant of that vessel, 
on board, this person after twenty-four hours' 
sailing brought the Huntress to the Island of 
Fernando Po, in a cove of which the Gladia- 
tor was lying at anchor. Here the British 

i [Reported by John William Wallace, Esq. 
4 Am. Law J. (N. S.) 140, and 25 Hunt, Mer. 
Mag. 336, contain only partial reports.] 

2 [Modifying Case No. 6,912.] J 



commander, Capt Adams and the other of- 
ficers of the Gladiator did what they thought 
the case required. Their surgeon came on 
board to the aid of the mate, but he was 
already dead. The vessel was supplied with 
water, medicines, and stores. An anchor was 
furnished her to replace one she had lost. 
The property on board was collected, care- 
fully inventoried, and sealed up. Disinfec- 
tants were employed to remove or diminish 
the causes of disease on board. And with 
the assent of the second mate, and in ac- 
cordance with his opinion as to what was 
best for the owner's interest, it was deter- 
mined to send the Huntress home to the Unit- 
ed States. Lieut. Robson, of the royal navy, 
was placed on board to navigate her, and 
two men to complete her effective comple- 
ment; three of her surviving company being 
at the time off duty in consequence of sick- 
ness. She was then despatched to this place, 
where her owners reside. The coast fever, of 
which the mate and probably the captain also 
had died, is known to be malignant: and, not- 
withstanding precautions which had been tak- 
en to disinfect the Huntress, and though 
Lieut. Robson kept clear of the cabin as 
much as possible; sleeping on deck, and going 
below only to make out his reckonings, he 
was attacked by this disease a few days after 
leaving the coast, and struggled with diffi- 
culty, and through much danger against its 
effects, until he reached this country. On his 
arrival here, sixty-nine days after leaving Fer- 
nando Po, he was so ill that his physician 
considered him "unfit to be moved;" and the 
libel alleged that his health had been so much 
shattered that he would be permanently pre- 
vented from resuming a post on the African 
coast, or from again visiting It. In the course 
of bis voyage to the United States, Lieut. 
Robson encountered some insubordination 
from his only officer, the original second mate 
of the Huntress, whom he suspended for some 
time from duty, and afterwards brought into 
obedience. Having brought the vessel safely 
to this port, Lieut. Robson, for himself, and 
the British consul at Philadelphia "for all 
others interested," filed their libel against her, 
in a cause of salvage, civil and maritime. 
The libel set out the case particularly in all 
respects, except stating specifically for whom 
the consul appeared. The original voyage, of 
course, was broken up. 

It was contended by H. J. Williams, G. 
M. Wharton, and J. W. Biddle, in the district 
court, whence the case came here by appeal: 

I. That the libel, so far as any body else 
than Lieut. Robson was concerned, was whol- 
ly deficient in certainty; it not showing with 
any precision, for whom the British consul 
was acting, nor for what service he claimed 
salvage. 

II. That however a consul might have a 
right to represent subjects, he had no right 
to represent his sovereign in a country where 
that sovereign had, as here, an ambassador 
resident; that salvage could not be claimed 
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by a vessel of war of a foreign country; or 
at any rate that unless the ambassador in- 
tervened in behalf of his sovereign or of the 
British admiralty as owner, the third part 
usually decreed to owners for the risk in- 
curred by their property, would be considered 
as waived. 

III. That there was, in this case, no salvage 
service, in the proper sense of the phrase: 
that there was no voluntary risk, either of 
life, health or property, on the part of the 
British officers or men, in the services ren- 
dered to the Huntress: that the vessel was 
not saved from destruction, by anything done 
for her, because she was not at the time in 
peril of destruction: that those on board of 
her, could easily - have preserved her from 
that: that even if she were so saved, it was 
by bringing her into Fernando Po, where she 
was certainly safe: that the subsequent con- 
ducting her to Philadelphia, could not con- 
stitute salvage, and however well meant, was 
really injurious to her owners, by breaking up 
the voyage. The sickness of Lieut Robson 
on the homeward voyage, was but an inci- 
dent, not caused by the service, nor really 
growing out of it, and was not a risk attend- 
ant upon it, nor one which he voluntarily in- 
curred; nor was it a circumstance that en- 
hanced the merit of his labour, any more 
than his accidental falling from the rigging 
and breaking of a limb, (had this occurred,) 
would have done so. He could be fully com- 
pensated by paying him for his lost time at 
the usual rate paid to navigators: that the 
service rendered by Lieut. Bedingfield and 
the master's assistant amounted to nothing 
more than towage: that there was no feature 
in the case which called for the application of 
the rule of per centage upon the value of 
vessel and cargo, to the measure of compensa-. 
tion to the libellants: that there could be no 
constructive salvage service; it must be real, 
actual and personal; and this disposed of the 
pretensions of all who did not actually labour 
for her rescue, if in danger. 

IV. That on the west coast of Africa, be- 
tween Monrovia and the part of the coast 
where the brig fell in with the Jaekall, are 
a number of trading ports, at many of 
which— as might be naturally inferred— a 
navigator might have been obtained from 
some of the vessels trading there, viz., Cape 
Mesurado, Grand Bassa, Cape Palmas, Jack 
Lahua, Dix Cove, Elmina, Cape Coast Cas- 
tle, Anambooa, Accra, Lagos River, Loo Boo, 
Calabar Bonny, and others: that at Sierra 
Leone, which is a large settlement, with 
considerable trade, a competent navigator 
might have been obtained on shore; and 
that at the island of St. Thomas, a Portu- 
guese settlement, where vessels of the Amer- 
ican squadron are in the habit of calling, 
there are several vessels owned by resi- 
dents of the place trading with different 
European ports, whose officers and crew 
make their homes at the island, some one of 
whom could very probably have been in- 



duced to take charge of the brig, and thus 
any necessity of sending the libellant and 
the vessel home, and breaking up the voy- 
age, might have been avoided: that certain- 
ly a navigator might have been found there 
to bring her home: and that Lieut. Robson 
having chosen to act in the capacity of an 
ordinary navigator, was to be paid only the 
services of such a person. 

On these arguments, and on the general 
question of amount of salvage, the opinion of 
the district court was given substantially as 
follows, by KANE, District Judge: 

"One of the parties libellant (Lieutenant 
Robson) is himself a direct party in interest, 
and so represents himself; and the vessel, 
once brought into the custody of the admiral- 
ty, upon his libel alone, would be retained 
here till all other interests had an oppor- 
tunity of presenting themselves for hear- 
ing against her. Were he the only party be- 
fore me, and it came to my knowledge, ei- 1 
ther from the pleadings or the proofs, that 
other meritorious salvors were by force of 
circumstances, prevented for the time from 
asserting their right formally against this 
vessel, I should have no hesitation in im- 
pounding in the registry such sum as they 
appeared entitled ,to, to await their legal 
demands. But this is not exactly such a 
case. The British consul makes himself a 
party 'for all others interested;' and though 
it would certainly have been more regular to 
set forth their names, or otherwise designate 
them in the caption of the libel, yet the de- 
fect must be regarded as merely formal, 
since it is supplied adequately by the rest 
of the instrument, which sets forth the his- 
tory of the case in such a way, that I can 
infer whom he represents. As to the other 
suggestions, I must frankly say, that had 
the conduct of Captain Adams been in ac- 
cordance with them, it would have wanted 
much of the merit which I now ascribe to it. 
Had he sent the brig on a vague and round- 
about hunt for a" consignee, expensive, of 
course, and probably fruitless; or had he 
trusted her with her cargo to some navi- 
gator enlisted by chance on a coast rife with 
piracy; or had' he, after securing her safety, 
left her at Fernando Po, with her crew of 
half-breeds and negroes, to eat up or spoil 
upon the property of her owner; or had he 
even followed an example found in our 
diplomatic records, and detained her while 
he could arrange by contract the just value 
of the services he had rendered, and was 
about to render, I apprehend that a court of 
admiralty would have been very reluctant 
indeed to table a large decree in his fa- 
vour. It is to his praise, that what he did 
was the reverse of all this: it was well 
judged, liberal, protective of the interests 
which misfortune had cast upon him, and 
justly confiding withal towards the coun- 
try whose citizens he had relieved or res- 
cued. 
"This conducts me to the remaining con- 
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sideration which should have influence on 
my decree: What obligations were there, 
resting upon these salvors, to do as they 
have done? Absolutely none, but those of 
bmnan fellowship. They were strangers, 
subjects of a foreign power, at a great dis- 
tance from home, armed and cruising for a 
special object, requiring their full comple- 
ment of men to man prizes, and meet the or- 
dinary casualties of a sickly climate. It il- 
lustiates the advancing civilization of the 
age, that alien flags are thus summoned on 
distant seas to perform offices of brother- 
hood, and the armament of war is found 
ministering to the charities of men. The con- 
siderations are higher and more noble than 
any of policy, that prompt us to foster the 
spirit which these salvors manifested by 
their conduct Still, the task of adapting to 
it a pecuniary compensation is not easy. It 
refers itself largely to the judicial discretion. 
It is impossible to find in an adjudged case 
circumstances altogether parallel to those 
of the case before us. The Charlotte "Wylie, 
2 W. Rob. Adm. 495, was that of an English 
vessel, relieved and sent home by a cruiser 
of her own nation: her condition, too, was 
much less perilous; for she had an officer of 
her own on board capable of navigating her, 
and those who brought her to England did 
not suffer in health. The Amistad, 15 Pet. 
[40 U. S.] 518, approaches nearer to our case; 
but that had some of the features of a mili- 
tary service: there the decree was for one 
third. Referring myself particularly to the 
opinion of the supreme court in The Blair- 
eau, 2 Cranch [6 U. S.] 240, and to the re- 
marks of Mr. Justice Washington, in decid- 
ing Bond v. The Cora [Case No. 1,621], and 
those of Mr. Justice Story in Tyson v. Prior 
[Id. 14,319], I think I shall not depart wide- 
ly from the principles which have governed 
our courts in cases of civil salvage, if I al- 
low to the salvors one-fourth of the value 
of the property saved, after deducting the 
charges against it." 

The value of the Huntress was $3,600, and 
that of her cargo $11,000, in all $14,600. 
From this his honor deducted charges for 
anchor, water, stores, &c, put on board at 
Fernando Po, $98.34; Lieut. Robson's charges 
for board, physician's bills and passage 
home, $395, some other small charges of the 
hands, in all $576.32: and of the balance 
$14,023.68, awarded one-fourth, $3,505.92, as 
salvage, in the manner following. 1. To pay 
the libellants, proctors and advocates, a rea- 
sonable sum. 2. Of the residue, one-third 
to Lieut. Robson. 3. The remainingtwo-thirds 
to Captain Adams and the officers and crew 
of the Gladiator and Jackall, including Lieut. 
Robson; in such manner as would be award- 
ed by the English admiralty. [Case No, 
6,912.] 

The case coming on this decree of the 
district court, by appeal, into this court, the 
same general arguments used there were re- 
peated and enlarged upon here. And it was 



further urged, that salvage for services ren- 
dered by national vessels, or vessels of war, 
was not known to the law, which allowed it 
only in favour of merchant seamen; and 
that even if the district court were right in 
its general principles, and in applying the 
doctrine of salvage to the ease at all, it had 
misapplied them in awarding for salvage 
so much as one-fourth of the value of the 
vessel. 

GRIER, Circuit Justice. It is no objection 
to a claim for salvage that the service has 
been rendered by the officers and crew of a 
national vessel; or that such vessel is in the 
service of the sovereign of a foreign nation. 

The right of a consul to intervene on behalf 
of citizens of his own country who are absent 
but interested, seems too well established in 
practice to be doubted. He cannot intervene 
for his sovereign when such sovereign has a 
minister or ambassador resident in the coun- 
try. Regularly he should state for whom 
he intervenes, more fully than is set forth 
in this bill. But this defect may be remedied 
as suggested, and carried out by the final de- 
cree. 

I concur with the district court, that the 
services rendered by Captain Adams and 
Lieutenant Robson are highly meritorious, 
and partake of the nature of salvage service, 
and should therefore be liberally rewarded. 

On principles both of policy and justice, 
salvage services should be estimated on a 
more liberal and enlarged scale than a mere 
compensation for work and labour. It is a re- 
ward for rescuing a ship from some impend- 
ing danger and distress. Its ingredients are, 
1st, enterprise in the sailors in rendering as- 
sistance in tempestuous weather, and at risk 
of life. Secondly, the degree of danger and 
distress from which the property is rescued. 
Thirdly, the degree of labour and skill dis- 
played by the sailors, and the time they are 
occupied. And fourthly, the value of the 
property saved. When all these occur, a 
large reward ought to be given; but where 
none such, or scarcely any take place, the 
compensation can hardly be denominated a 
salvage reward; it is little more than a mere 
remuneration pro opere et labore. The Clif- 
ton, 3 Hagg. Adm. 120. 

1. The- Huntress, at the time these services 
were rendered, was not in immediate or im- 
minent peril; though from the sickness of 
her commander (the first mate,) and the 
nautical ignorance of the second mate, on 
whom the command devolved, she had been 
brought into a situation where it was highly 
probable she might incur great danger. The 
danger from pirates is perhaps more imagin- 
ary than real; it may have been possible, 
though not probable, on a coast frequented 
daily by British war steamers. The men had 
sufficient skill to navigate the vessel clear of 
any visible dangers, such as running her on 
shore in the day time, though without knowl- 
edge sufficient to guide her through the ocean, 
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or to conduct lier to her place of destina- 
tion. 

2. The assistance rendered to her by Lieu- 
tenant Bedingfield required neither enter- 
prise nor risk of life or property. The crew 
of the Jackall rendered no service or labour 
whatever, nor were required to render any. 
The Jackall, a public vessel, was not diverted 
from the performance of her regular duty 
on the eoast. The service rendered by Mr. 
Barret, though requiring the nautical skill 
of a pilot, subjected him to no unusual risk, 
and required no uncommon skill. The eon- 
duct of Lieutenant Bedingfield, Captain Ad- 
ams and Mr. Barret in the whole transac- 
tion, was highly honourable and morally 
meritorious, though requiring no great enter- 
prise or physical exertion, or subjecting them 
to unusual peril. But the services of Lieu- 
tenant Robson were undoubtedly character- 
ized by all these qualities. I shall not stop 
to inquire whether the sickness, which at- 
tacked him after he went on board the . 
Huntress, can be attributed to any peculiar 
infection to which he was subjected on board 
that vessel. It is enough that he suffered aft- 
er he came on board; that he was cut off 
from medical assistance, and in great danger 
of life; and we do not know that any other 
cause produced the evil. Whether he can be 
said to have voluntarily encountered a danger 
which neither he nor Captain Adams antici- 
pated when this service was undertaken; or 
whether if such a consequence had been an- 
ticipated, the danger would not have prob- 
ably been encountered, are speculations which 
cannot affect the case. 

Lieutenant Robson is, therefore, the only 
person who has incurred any hazard or un- 
usual labour, or expended time or money in 
rendering salvage services to the Huntress. 
The other officers named rendered services 
undoubtedly meritorious and useful, and de- 
serving a liberal reward from the owners of 
the Huntress; but the owners of the salving 
vessel (the British admiralty) and the crew 
rendered no service whatever that can be ap- 
preciated, and the case is not one of military 
salvage. The loss of the service of Lieu- 
tenant Robson, if of any importance to the 
admiralty, will be compensated by the de- 
duction from his pay while out of actual 
service. 

The practice of the last century in salvage 
cases is thus described by Sir Edward Simp- 
son: "The maritime laws of England fix 'no 
certain proportion in cases of salvage, but 
are governed by circumstances of danger, 
hazard, trouble and expense of saving. An 
eighth or tenth, except in cases of extreme 
hazard, is as much as is usually allowed. In 
some cases of extreme hazard, one-third, one- 
fourth, one-sixth or one-ninth, or a sum of 
money only, on account of salvage is given." 
In this country in cases of derelict, or saving 
from imminent and impending destruction, 
with great hazard and labour, it is usual to 
allow a half, a third, or a fourth. The fact 



that one of a crew of eight persons coming 
from the coast of Africa, was taken with the 
fever, is no evidence that any uncommon or 
extreme hazard has been encountered. 

As there are but four persons who have 
actually rendered any service at all to the 
Huntress; as three of these encountered no 
hazard, and performed no labour, except 
twenty-four hours' pilotage by one of them; 
as the vessel, though astray and lost in one 
sense of the word, was not in any imme- 
diate or imminent peril, I do not think it a 
case which calls for one fourth of the vessel 
and cargo, after paying all expenses, in or- 
der to give a liberal Temuneration for the 
labour and peril encountered in rendering 
this service. 

The decree is therefore modified as follows: 
— Out of the gross value of the Huntress and 
cargo, §14,600— 

1. Pay expenses, &c, §576.32, as taxed by 
district court. 

2. Taxable costs and proctor of libellants' 
fees reasonably due in district court, and tax- 
able costs in this court, 

3. To Lieutenant Robson, S1400; to Cap- 
tain Adams, of H. B. M.'s ship Gladiator, 
§300; to Lieutenant Bedingfield, of the Jack- 
all, §200; to master's assistant of the Jackall 
(Barrett), §100. 



Case No. 11,973. 

ROBY v. LYNDALL. 

[4 Cranch, O. C. 351.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1833. 

Infancy — Wages — Contract — Assignment bt 
Father — Pubi,io Polict. 

1. An infant, after the death of his father, 
cannot recover his wages for services performed 
in the lifetime of his father, under a contract 
made with the father, who has a right to dispose 
of his earnings, or any part thereof. 

2. The father had assigned to the defendant 
a right to receive, to his own use, one half of 
the boy's wages, in consideration of the de- 
fendant's engaging to teach him the use of 
carpenter's tools; and the defendant had re- 
ceived the same; held, that the boy could not 
recover it in an action for money had and re- 
ceived. 

3. It makes no difference that the services 
were performed for the United States, and in 
their navy-yard. 

Assumpsit, for §395.60, money had and re- 
ceived to the use of the infant plainti". 

The plaintiff [Theodore Roby, by his next 
friend] was employed by the United States 
to work in their navy-yard, at Washington, 
at the rate of 44 cents a day, under an agree- 
ment with his father, who had agreed with 
the defendant [Thomas Lyndall], who was 
superintendent of the ship-joiners' depart- 

i [Reported by Hon. William Cranch, Chief 
Judge.] 



KOCHAMBEAU (Case No. 11,973) 



£20 Fed. Cas. page 1064] 



nient, to assign to him, to his own use, one 
half of the son's wages, in consideration of 
the defendant's agreeing to teach the boy 
the use of carpenter's tools; which half of 
the wages the defendant received, up to the 
death of the father, in April, 1832. This suit 
was commenced in November, 1832, to recov- 
er the half of the wages thus received by 
the defendant 

R. S. Coxe, for defendant, contended, that 
only the father, or his assignee, and not the 
son, had a right to receive the wages; and 
prayed the court to instruct the jury, "that, 
if they should find, from the evidence, that 
the money retained by the defendant was 
part of the wages of the boy, during his 
minority, and in the lifetime of his father, 
stnd was so retained, by the consent of the 
father, the plaintiff could not recover in this 
action." 

Mr. Morflt, contra. The father has no 
right, at common law, to the earnings of his 
infant son, unless he maintains him, and 
then, only to the value of the maintenance; 
and the father, by taking only 22 cents a 
day, acknowledges that to be a sufficient com- 
pensation for the maintenance. 

Mr. Hellen, on the same side. If a minor 
be in the employ of the United States, he 
has a right to his own wages. Infants may 
exercise public offices, except judicial, and 
are entitled to the profits thereof, and may 
contract with the government, in relation ±o 
the same. Bing. Inf. 72. A cabin-boy, in a 
public ship, receives his own wages. The 
father of an infant partner is not entitled to 
his share of the profits. An infant payee 
may indorse a note and transfer the right of 
action to the indorsee. Lyndall, the defend- 
ant, could not lawfully make such a contract. 
He was in the employ of the United States, 
and the contract was against public policy, 
because it creates an interest in the defend- 
ant adverse to that of the United States, and 
inconsistent with his duty. The defendant 
was superintendent of the ship-joiners 1 de- 
partment, and his duty would be to dis- 
charge the boy if he did not behave well, but 
his interest would be to continue him in serv- 
ice. 

Mr. Coxe, in reply. The doctrine of the 
common law is universal, that the father is 
bound to support his child, and is entitled to 
all his earnings. Reeve, Dom. Rel. c. 9, pp. 
283, 290; U. S. v. Bainbridge [Case No. 14,- 
497]; 1 Bl. Comm. c. 16, pp. 447, 44S; 2 Kent, 
Comm. ISO; 1 Chit. Bl. 448, 452, note 3. 

THE COURT (THRUSTON, Circuit Judge, 
contra) gave the instruction as prayed by Mr. 
Coxe. 

THRUSTON, Circuit Judge, was of opin- 
ion that the bargain between the father and 
the defendant was fraudulent, and against 
public policy; and therefore the plaintiff 
could recover. 



Case No. 11,973. 

The ROCHAMBEAU. 

[3 Ware, 304; i 26 Law Rep. 564.] 

District Court, D. Maine. July 19, 1864.2 

Seamen — Wages — Contract — Payment — Depre- 
ciated Currency. 

1. The price of seamen's wages ought to be 
fixed according to the plain meaning of the par- 
ties, when that can be understood. 

2. Seamen are a plain people and are not to be 
presumed to advert to refined distinctions of 
law when they are not alluded to in the terms 
of the contract, or mentioned when it was made. 

[This was a libel by Thomas Trecartin 
against the ship Rochambeau, John E. Don- 
nelL claimant, in a cause of subtraction of 
wages.] 

Mr. O'Donnell, for libellant 
Evans & Putnam, for respondent 

"WARE, District Judge. Trecartin, the li- 
bellant, an American citizen at St. John, N. 
B., shipped on board the American ship Roch- 
ambeau, for a voyage to London and back, 
not to exceed nine months in time, at the 
rate of $25 per month, in the New Bruns- 
wick currency. She made that voyage in 
about three and a half months, and the time 
not being ended for which he shipped, the 
libellant continued in the vessel without sign- 
ing new articles, or any new agreement as to 
terms, and from that port went another voy- 
age to London, which was to terminate in the 
United States. The ship made her voyage 
to London, and from there went to the Medi- 
terranean, visited Malta and different ports 
in Sicily, and returned to Portland, where she 
arrived and delivered a cargo of salt. Pay- 
ments were made from time to time on the 
voyage; at London and in various ports in 
the Mediterranean. There remained due at 
the end of the voyage, $154.38, and the only 
question now remaining between the parties, 
is whether this shall be paid in the currency 
of the United States, or in specie, which was 
the currency at St. John, where the voyage 
was begun. The original contract was made 
in that place, and was to be satisfied in the 
currency of that country, which was one of 
specie. As the libellant continued in the 
ship after the expiration of this contract, 
without any new agreement as to terms, 
it would naturally follow that he continued 
his- services on the terms fixed by the old 
contract, and this would ordinarily be the 
legal effect. It appears that the parties so 
understood it, for all the partial payments 
made from time to time, in London and vari- 
ous ports in the Mediterranean, were made 
in specie. This, if not conclusive, goes far 
towards putting an interpretation on the con- 
tract by the parties. If the payments made 
during the voyage were made in specie, why 
should the balance remaining due at the end 

i [Reported by George F. Emery, Esq.] 
2 [Modified in Case No. 14,163.] 
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of the voyage, be paid differently? The 
place where the original contract was made, 
and the continuation of the service under 
that contract, as no new one was made, and 
the price paid, all go to confirm the opinion 
that a specie contract was only in the con- 
templation of the parties. When the inten- 
tion of the parties can be plainly understood, 
the duty of the court is to enforce the con- 
tract according to that meaning, and this is 
the dictate as well of the technical rules of 
law, as of common sense, and this rule ap- 
plies with all its force to mariners' contracts, 
who are a plain people, and their agreements 
ought not to be settled on refined distinctions, 
which they never contemplated. This view 
of the subject puts out of the case all the 
ingenious arguments of the learned counsel, 
as to the operation of the lex loci, whether the 
wages should be according to the law of the 
place where the contract was made, or ac- 
cording to that where it terminated. 

The decree in the case ought to be for a sum 
in the United States currency that would 
make the payment equal to specie. In the 
daily fluctuation of the price of gold under 
the influence of the laws of the country and 
the commercial speculation, it is diflicult to 
say what that sum should be; but I have 
come to the conclusion that it is double the 
amount admitted to be due of $154, and make 
it §30S, it will be as near right as I can make 
it Decree ?30S and costs. 

NOTE. This case was carried by appeal to 
the circuit court, where it was "Held there was 
no question of the relation of one currency to 
another involved in the case, the contract for 
wages being expressed in dollars and cents, and 
the payment to be made in this country, the 
plaintiff (libellant) could recover no more than 
the amount specified in the contract" Tre- 
cartin v. The Rochambeau [Case No. 14,163]. 



ROCHAMBEAU, The (TRECARTIN v.). See 
Case No. 14,163. 



Case No. 11,974. 

ROCHE et al. v. FOX. 

[16 N. B. R. 461.] i 

District Court, W. D. Wisconsin. Nov. 21, 
1877. 

Bankruptcy — Petition — Authority to Sign — 
Amount and Number op Creditors. 

1. Petition in bankruptcy held defective in 
not setting out the special authority of the presi- 
dent of a bank, who is one of the petitioning 
creditors, to eign and verify the same on behalf 
of the bank, his general authority as an officer 
not being sufficient. 

2. The petition alleges that the creditors join- 
ing in the petition constitute one-fourth in 
number of all the creditors whose provable 
debts amount to two hundred and fifty dollars. 
In setting out the names and amounts of each, 
however, it appears that the debts of several 
of them are less than that sum. JJeld, on a mo- 
tion to dismiss the petition, that the same is in- 

i [Reprinted by permission.] 
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sufficient and demurrable in this respect, but 
that the court has jurisdiction to allow an 
amendment to remedy the defect 

[This was a proceeding by Patrick J. Roche 
and others against Michael A. Fox. Heard 
on motion to dismiss a petition in bankrupt- 
cy.] 

BUNN, District Judge. This cause came 
on to be heard before the court upon the ap- 
plication of the petitioners, by H. M. & H. 
A. Lewis, their counsel, and upon the motion 
of Philo A. Orton and George S. Anthony, 
two of the creditors, by Gregory & Pinney, 
their counsel, to dismiss the petition for want 
of jurisdiction in the respects following: (1) 
That it appears upon the face of the petition 
that the same is not signed and verified by 
a sufficient proportion in number of the cred- 
itors. (2) That it does not appear from the 
petition that the officer signing for the Na- 
tional Bank of Galena had authority to act 
for the bank in the matter. (3) That the 
authority of L. D. Lange, who signs the 
names of Morrison, Plummer & Co., does not 
appear in. the petition. (4) That Francis B. 
Newhall, one of the petitioning creditors, does 
not sign the petition. (5) That the several 
debts of eight of the petitioning creditors are 
for less than two hundred and fifty dollars. 
(6) That the petitioning creditors have filed 
no proof of their several debts. 

Some, if not all of these objections to the 
petition, are well taken; but I am not able 
to concur with the defendant's counsel that 
the court has no jurisdiction of the case 
which would enable if to allow amendments 
to cure the defects complained of. It is quite 
clear that the authority of R. H. McClellan, 
president of the National Bank of Galena, 
to act for the bank in the matter, should be 
set forth in the petition, as the president, by 
virtue of his ofBce as such, has not the pow- 
er. In re McNaughton [Case No. 8,9121. But 
it does not follow that the petition should be 
dismissed for this reason. I think the court 
may and should order an amendment to 
remedy the defect. This will not be adding 
a new cause of action, but perfecting a de- 
fective allegation in a cause already set forth. 
The same with the case of L. D. Lange, who 
signs as the agent for Morrison, Plummer & 
Co. The petition should aver specially his 
authority to act in the matter.for them. But 
the defect is not jurisdictional and is not a 
cause for dismissing the petition. It may be 
amended. 

So I think with the other objections. The 
objection mainly relied upon, and the one 
having the greatest show of authority, if not 
of reason to support it, is, that several of the 
creditors signing the petition, as appears 
from the schedule of claims set out in the 
body of the petition, have claims amounting 
to less than two hundred and fifty dollars 
each. The allegations in the petition are en- 
tirely sufficient on this point, and show that 
the creditors signing the petition constitute 
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one-fourth at least in number of all the cred- 
itors whose claims exceed two hundred and 
fifty dollars, and the aggregate of the debts 
due the petitioners to at least one-third of all 
the debts provable. But when the names of 
creditors, and the amount of the claim of 
each, are set out, it appears that eight of 
fourteen creditors have each claims amount- 
ing to less than two hundred and fifty dol- 
lars. These cannot be reckoned in making 
up the one-fourth in number required by the 
statute. Nor do I think the court can pre- 
sume that the remaining sis: creditors, whose 
claims exceed two hundred and fifty dollars, 
constitute the requisite one-fourth of all. 
Such is not the allegation in the petition, 
and the necessary inference is that the eight 
creditors whose debts do not exceed two hun- 
dred and fifty dollars must be counted to 
make up the one-fourth. In re MeKibben 
[Case No. S.859]; In re Hadley [Id. 5,894]. 
But the petitioners ask leave to amend the 
petition in this respect so as to avoid this 
objection, and the question is whether the 
amendment may be allowed. I think the 
court has power to allow the amendment, 
and that in furtherance of justice the power 
should be exercised for its allowance. It is 
claimed that the court has not jurisdiction. 
Jurisdiction of what? The law gives the 
court jurisdiction of the subject matter be- 
fore any petition is filed. And the filing of 
the petition, the service of process, and the 
appearance of the alleged bankrupt in the 
cause, are ample to give jurisdiction of the 
person. What question of jurisdiction re- 
mains? In a eertain sense it is true the 
court has not jurisdiction. It cannot pro- 
ceed to furnish the relief prayed for upon a 
petition which is demurrable in not contain- 
ing all the necessary allegations. And the 
true force of the objections, to my mind, 
does not go to the jurisdiction of the court, 
but only to the sufficiency of the petition as 
a pleading. The petition in bankruptcy an- 
swers to the declaration or complaint in an 
action at common law, or bill of complaint in 
equity. Its office is to set forth the cause of 
action. It was never yet held that a com- 
plaint in an action at law or suit in equity 
should be dismissed for a want of jurisdic- 
tion in the court, when suit has been com- 
menced by service of process, and an at- 
tempt made to set out a cause of action, but 
the complaint is defective in some particulars 
in not containing all the essential allegations 
to make a good case. Such defect would be 
good ground for demurrer, which, if sustain- 
ed, leave would be given to amend, which, of 
course, could not be done' if the court had 
not jurisdiction. It must in such case dis- 
miss the proceeding. 

There is but one case that I have found 
where it is held that such a defect was so 
far jurisdictional as to deprive the court of 
all power of amendment. That is In re Ros- 
enfields [Case No. 12,061]. But that case is 
expressly overruled in a later case in the 
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same court (In re MeKibben [supra]), and 
was disapproved, and the contrary ruling 
made in the well considered cases of Ex 
parte Jewett [Case No. 7303], and Ex parte 
Morris [Id. 9,823], by Lowell, J., in the dis- 
trict court for Massachusetts. If any fur- 
ther authority was needed, we have it in 
the case of In re Williams [Id. 17,700], de- 
cided by Judge Drummond, where such an 
amendment is expressly sanctioned and held 
to relate back to the commencement of the 
proceeding in bankruptcy. These cases are 
decisive of the question here presented. 

The motion to dismiss is* overruled, and 
upon request of counsel for petitioners they 
are allowed ten days in which to file an 
amended petition curing the several defects 
complained of. 



R0 £ H]B UH£ IT]ED STATES v.). See Case 
No. 16,180. 
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ROCHELL et al. v. PHILLIPS. 

[Hempst 22.] l 

Superior Court, Territorv of Arkansas. Oct 
1824. 

Practice at Law — Demurrer Ove'rkuled — 

Leave to Reply— New Trial— Errors 

of Law asd of Fact. 

1. After a demurrer to a plea of set-off has 
been overruled, the plaintiff should have leave 
to reply. 

2. The errors of a judge in matters of law, 
as well as the errors of a jury in matters of 
fact, alike constitute valid ground for a new- 
trial. 

Motion for a new trial, determined before 
Benjamin Johnson, Andrew Scott, and Wil- 
liam Trimble, Judges of the Superior Court 

[This was an action by Reuben L. Rochell 
and Hunt M. Sniff against Sylvanus Phil- 
lips. Heard on motion for a new trial.] 

OPINION OF THE COURT. At the last 
term of this court, a trial was had between 
the parties to this action, and a judgment 
rendered in favor of the defendant for 1,377 
dollars and 66 cents damages and costs. A 
motion was afterwards made by the plain- 
tiffs for a new trial, which was not then 
acted on by the court, but was continued 
over to the present term, and the only ques- 
tion now is, whether a new trial ought to be 
granted. The defendant interposed several 
pleas in bar of the action, and among them 
the plea of set-off. To this the plaintiffs de- 
murred, but the court overruled the demur- 
rer. The plaintiffs then asked leave to re- 
ply, but the court (Judges Selden and Scott) 
being divided in opinion, leave to reply was 
refused, and judgment rendered against the 
plaintiffs on their demurrer to the plea of set- 
off. That the court erred in refusing leave 
to reply to the plea of set-off, cannot be seri- 
ously denied. In England, for the last twen- 

i [Reported by Samuel H. Hempstead, Esq.] 
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ty years, this practice Ms prevailed, and in 
the United States, we hazard nothing in say- 
ing that nine tenths of the courts are gov- 
erned by the same practice. The old rigid 
rules which the court in this instance en- 
forced, have long since given way to more 
enlightened and liberal principles. To quote 
authority on such a question we deem unnec- 
essary. Every day practice and the repeated 
decisions of this court prove beyond contro- 
versy, that this is now the settled doctrine of 
the law. If, then, the court erred on this 
point, is it a good ground for a new trial? We 
are of opinion that it is. The errors of a 
judge in matters of law, as well as the errors 
of a jury in matters of fact, alike constitute 
valid grounds for a new trial. This position 
we think cannot be controverted, for in mo- 
tions for new trials both' grounds are gen- 
erally relied on, and indeed nothing is more 
common than "for an appellate court to award 
a new trial for a mistake or misdirection of 
the judge on a point of law. Now it cannot 
be denied, that the court below possesses the 
same powers to do everything while the 
cause Is before it, that the appellate tribunal 
would have to require to be done. It is true, 
that after the term has passed, a court has 
no power over its own judgments, except to 
correct clerical mistakes, unless those judg- 
ments are kept open or suspended by a mo- 
tion In arrest of judgment, a petition for a 
rehearing or reargument, a motion for a new 
trial, or some like motion, which leave the 
record open and in the power of a succeed- 
ing court. New trial granted. 



ROCHEREATJ (REID v.). See Case No. 11,- 
669. 

ROCKAWAY, The (BYRNES v.). See Case 
No. 2,274. 

ROCKEFELLER (TAYLOR v.). See Case No. 
13,802. 



Case No. 11,975. 

The ROCKET. 

[1 Biss. 354; i 3 West. Law Month. 7.] 

District Court, D. Wisconsin. Oct., 1860. 

Pleading in Admiralty — Testimont— Insuffi- 
cient Answer— Bill op Lading — Injoby 
to Goods — Seamanship — Compass. 

1. Though the answer to a libel is not as full 
and explicit and distinct as required by rule 
27, if no exceptions are taken to it, and the 
parties proceed to the taking of testimony, ob- 
jections to the reading of the testimony on the 
ground of insufficiency of the answer will not be 
entertained. 

2. Where the respondent has shown that the 
injury was occasioned by a cause excepted from 
the bill of lading, the burden of proof is thrown 
upon the libellant, to show negligence or want of 
reasonable skill and attention. 

3. Bad seamanship to run at full speed, in a 
fog, along shore, where a mistake in reckoning" 
might run the vessel aground. The vessel 

i [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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should stop, or slacken speed and heave the 
line. 

4. Although a dense fog is a danger of naviga- 
tion, yet the carrier is not excused if the loss 
occurs by a peril which might have been avoid- 
ed by the exercise of reasonable skill and dili- 
gence. 

5. Knowledge of the time required for running 
between two points on the same side of the lake 
forms no excuse for continuing the same speed 
allowable in the open lake. 

6. Deflection of compass from some accidental 
or unforeseen cause, may be a danger of navi- 
gation, but before the court would consider it 
an excuse for an accident, it must be clearly 
shown, bv undoubted proof, that the officers of 
the vessel understood and discharged their full 
duty. 

7. The theory of magnetic influence in a fog 
does not require any consideration from the court 

In admiralty. The libellants shipped on 
board this propeller, at Buffalo, for Milwau- 
kee, several boxes and packages of goods, 
which, by the bills of lading, were to be de- 
livered in good order, "the dangers of naviga- 
tion excepted." It is charged in the libel that 
through the negligence, carelessness, and im- 
proper conduct of the master, bis mariners 
and servants, the propeller was run aground 
on the western, shore of Lake Michigan; and 
by reason whereof, she sprung a leak, and 
the goods were greatly damaged. The claim- 
ant, in his answer, confesses that the propeller 
was run ashore, and that the goods were 
greatly damaged; and avers "that the same 
did not occur by reason of the carelessness 
of the master and mariners of the vessel, or 
of any or either of them; but, on the contrary 
thereof, that the causes of the accident of 
running ashore or aground, were the dangers 
of navigation, and the mere act of God." 

Finches, Lynde & Miller, for libellants. 
Emmons & Van Dyke, for respondents. 

MILLER, District Judge. This is not a full, 
explicit, and distinct answer, as Is required 
by admiralty rule 27. But by rule 28, libel- 
lants' counsel might have filed exceptions to 
the answer, which they failed -to do. Testi- 
mony having been taken on the part of the 
claimant, without exceptions to the answer, 
the libellants cannot object at the hearing to 
the reading of the testimony on account of 
the insufficiency of the answer. The libel- 
lants bad notice, by the answer, that the 
claimant based his defense upon some danger 
of navigation, or some act of God; and they 
tacitly permitted him to make specification 
by testimony. 

By rule 23, the libellant shall propound and 
articulate, in distinct articles, the various al- 
legations of facts, upon which the libellant 
relies in support of his suit, so that the de- 
fendant may be enabled to answer distinctly 
and separately the several matters contained 
in each article. These libellants are held in 
the proof to the cause of the damage to their 
goods, propounded in the libel. The rules of 
pleading in the admiralty must be strictly 
complied with. The evidence must be con- 



HOCKET (Case No. 11,975) • 

fined to points put In issue by the allegations 
in the libel, and denial of the answer. Law- 
rence v. Minturn, 17 How. [58 U. S.] 100; 
McKinty v. Murrish, 21 How. [62 TJ. S.] 343. 
In this answer, the charge of negligence is 
denied; and the general allegation in avoid- 
ance was not excepted to. While the testi- 
mony on the part of the claimant was heing 
taken, libellants' counsel were present; and 
having full knowledge of the facts proven, 
they are not taken by surprise, and cannot 
be permitted to object to the evidence for 
insufficiency of the answer. The libellants 
had the power, by rule, to require a full, ex- 
plicit, and distinct answer before the testi- 
mony was taken. 

Depositions of the captain, first mate, as- 
sistant engineer, and two wheelsmen, were 
read on the part of the claimant, and their 
protest was read on the part of the libellants. 
The claimant founded the defense upon an 
alleged deflection of the compass, caused ei- 
ther by magnetic influence on shore or in the 
fog that prevailed at the time of the accident. 
Counsel referred to the case of The Juniata 
Paton [Case No. 7,5S4], decided in this court 
in December, 1852. It was there ruled that, 
where a bill of lading contains the clause 
"dangers of navigation excepted," the carrier 
brings himself within the clause, when he 
shows that on a dark and stormy night, at 
the entrance of a harbor difficult of access, 
he mistook a light on shore, in a line with 
the pier light, for the latter, whereby the 
vessel was run ashore, and part of the cargo 
was damaged. But the carrier, in order to 
avail himself of the benefit of the restrictive 
clause, must bring his case strictly within 
the words of the exception; and for this pur- 
pose the burden of proof is upon him. It 
There appeared that the steamboat Baltic was 
making for the same light, following in the 
wake of the Paton, under the belief that it 
was the harbor light, and did not discover 
the- mistake until the schooner struck. In the 
opinion it is remarked: "The exception in the 
bill of lading,, of the dangers of navigation is 
to be understood in a broader sense than to 
denote natural accidents." It extends to 
events not attributable to natural causes. It 
is extended to excuse the carrier from losses 
by collision of two ships, when no blame is 
attributable to his ship. But there is no doubt 
the carrier should not be excused, if the loss 
occurred by a peril which might have been 
avoided by the exercise of reasonable skill 
and diligence. And "where the benefit of an 
exception is claimed from loss being occa- 
sioned by a danger of navigation, it is incum- 
bent on the carrier to bring himself strictly 
within the terms of it. It is by no means 
unreasonable to require him to prove the loss 
and the manner of it, and that usual care 
and diligence had been used to avoid it. This 
is peculiarly within his own knowledge, or of 
those in his employment, and under his con- 
trol. The shipper is in a greater measure in 
the carrier's power, from the fact of exclu- 
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sive custody of the goods. The crew of the 
vessel are usually the only persons cognizant 
of the matter, and are not expected to impli- 
cate themselves; and the owner can seldom 
have any other account of his property, or of 
the facts connected with its loss, than what 
they may choose to give. For these reasons, 
testimony from those employed on board, in 
support of the exemption claimed, must be 
cautiously considered. But, fortunately for 
the respondent, the testimony of those wit- 
nesses is corroborated, in every particular, 
by the mate of the steamboat Baltic, and 
other disinterested witnesses." [Case No. 7,- 
584.] In Clark v. Barnwell, 12 How. [79 U. 
S.] 272, the supreme court of the United States 
decide that, where goods are shipped and 
the usual bill of lading is given, promising to 
deliver them in good order, the dangers of 
the seas excepted, and they are proved to 
be damaged, the onus probandi is upon the 
owners of the vessel to show that the in- 
jury was occasioned by one of the excepted 
causes. And, although the injury may have 
been occasioned by one of the excepted caus- 
es, still the owners of the vessel are responsi- 
ble, if the injury might have been avoided 
by the exercise of reasonable skill and atten- 
tion on the part of the persons employed in 
the conveyance of the goods. But the onus 
probandi then becomes shifted upon the 
shipper to show the negligence. Upon these 
principles of law this cause must be deter- 
mined. 

The propeller was a general ship, in trade 
between Buffalo and Chicago, stopping at in- 
termediate ports. As such, she was freighted 
with merchandise, and also with about one 
hundred and fifty tons of railroad iron, dis- 
tributed on deck fore and aft Nothing hap- 
pened to cause any apprehension of deflec- 
tion of the compasses, until the accident hap- 
pened, near the city of Milwaukee. Port 
Washington lies about twenty-eight miles, a 
little west of a due north line, from Mil- 
waukee. The vessel put out from Port Wash- 
ington for Milwaukee, about two o'clock of 
the morning of the ninth of July. It was 
then clear star-light. The vessel was put on 
her full speed, and so continued until the ac- 
cident happened. The captain remained on 
deck about ten minutes after leaving Port 
Washington, running south-east; when he 
ordered the mate to change to south, south- 
east, and to run on that course until out 
three miles from land, and then run south 
half east, and went below. That was the first 
trip of the mate as mate. About half an hour 
afterwards the captain returned on deck, and 
was informed by the mate that he was steer- 
ing south half east, and that he thought he 
was out three miles from land. The captain 
ordered her hauled out a little more, and that 
south by east was high enough. The captain 
then went below and turned in. It was then 
clear and star-light, and the west bank could 
be seen, but not with such certainty as to 
estimate the distance. Running on those first 
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two courses from Port Washington would re- 
quire over three-fourths of an hour to make 
three miles from land; and how long the 
vessel had been on the last course of south 
half east, does not appear. When the cap- 
tain came on deck, she had been out forty 
minutes, from which it does not appear at 
all certain that three miles from land had 
been made; and it is acknowledged that the 
distance from land could not be reckoned 
with any certainty at that time. The cap- 
tain knowing the speed of the vessel, and the 
mate not being acquainted with the appear- 
ance of the land, the order to change the 
course should have been given with regard 
to the time out. My impression is, that this 
order of the captain caused the accident, by 
leaving the mate in a state of uncertainty. 
Two vessels afterwards met, lying eastward 
of the propeller, tends to strengthen this im- 
pression, one of those vessels lying twenty- 
five rods to the east. The propeller, from the 
fact of meeting those vessels, was on her 
course, but not enough out to clear the north 
point, as the sequel will show. 

After some time the captain came out 
again; went to the engine house and found 
it right; and then to the upper deck, and 
observed to the mate it was foggy and 
thick, and advised the mate to stop; then 
the bells were rung for slower, and then to 
stop, when they heard a noise which proved 
to be the surf on shore, and the vessel im- 
mediately struck. The captain had not ex- 
amined the compass. The testimony is that 
the compass not in the pilot-house, called the 
tell-tale compass, is less exposed to magnet- 
ic influence than those in the pilot-house; 
and there is usually a variation between this 
compass and those carried in the pilot-house, 
from two points down to half a point. It is 
also testified by the mate that this vessel 
was navigated by the tell-tale compass. The 
wheelsmen testify that they steered by the 
compass in the pilot-house; and that five 
minutes before the vessel struck, the man at 
the wheel, from Port Washington, who, in 
consequence of a sore hand, had to do duty 
with but one hand, was relieved. The ves- 
sel struck heading south, about half a mile 
west of the track necessary for clearing the 
' north point. The .last wheelsman had not 
been apprised of the difference in the com- 
passes; and those in the pilot-house, by 
which he steered, stood more to westward 
than the tell-tale compass, by which, the 
mate testified he navigated the vessel. At 
one time the vessel was off her course. It 
was proven that the course was changed 
four times after leaving Port Washington; 
and by comparison of the compasses at the 
two last changes, they varied from three- 
fourths to a point. The fog was thick, but 
there was no wind nor sea. It was about 
day-break when the vessel struck, about 
three miles north of Milwaukee. By the tes- 
timony of the assistant engineer she had on 
a full head of steam, and was running at the 
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rate of ten miles an hour, when the order to ■ 
stop was given. 

From the evidence, I am satisfied that the 
captain and mate were incapable and negli- 
gent; and that the first wheelsman, from in- 
ability, should not have been required to do 
duty. It appears that he was discharged 
soon after, on account of his sore hand. 

For some time before the vessel struck, the 
fog had become so thick, that when the cap- 
tain came on deck, he concluded not to run,, 
and ordered to stop.- The vessel then run- 
ning at full speed, her forward motion could 
not be stopped before she struck. This shows 
that the captain considered it dangerous to 
run in so thick a fog. I have no doubt but 
it would have been good seamanship to stop; 
and I think it was bad seamanship to run at 
full speed at the time, along shore, where a 
mistake in reckoning might cause the acci- 
dent that did occur. After the fog came up, 
it was the duty of the officers of the vessel 
to stop, or slacken speed and heave the line, 
particularly as they had concluded they were 
near the North Point. This precaution" might 
not be required in the open lake or sea, where 
vessels would not be so likely to be passed, 
or accidental causes on shore would not be 
anticipated. 

A dense fog is no doubt a danger of naviga- - 
tion. But when a steam vessel is enveloped 
in a fog, in a river, or a narrow sea, or while 
running close along the lake shore, the own- 
ers are not excusable, if all reasonable means 
are not used to avoid accidents. The vessel 
must either be stopped, or her speed must be 
slackened and the lead heaved, or she must 
be put out into the open sea, where practi- 
cable, and the whistle must be used. The rule, 
in the cases above cited, is, that the carrier 
is not to be excused if the loss occurs by a 
peril, which might have been avoided by the 
exercise of reasonable skill and diligence. If 
a collision had occurred with a vessel, the 
propeller might not be excused, for she was 
nearing Milwaukee, a place of extensive com- 
merce with a certainty of passing numerous 
coasting vessels. .The Bay State [Case No. 
1,148]; Bullock v. The Lamar [Id. 2,129]; The 
Perth,. 3 Hagg. Adm. 414; The Rose, 2 Wm. 
Rob. Adm. 1; The Neptune [Case No. 10,120]. 
The time required for running a steam ves- 
sel between ports on the same shore of the 
lake, is not the only means of ascertaining 
the port of destination in a fog, and forms no 
excuse for continuing the same speed that is 
allowable in the open lake. By a proper and 
constant use of the whistle and bell, vessels 
can be led into port by some signal on shore. 
No blame can be attached to the vessel 
for having the railroad iron on deck. This 
was a general ship, engaged in the coasting 
trade on the lakes; and such vessels are 
usually in part freighted with iron, distrib- 
uted on deck fore and aft, and of which ship- 
pers are presumed to have knowledge. 

It is not alleged that deflection of the com- 
pass was caused by the iron on deck. The 
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■compasses acted well on the voyage and gave 
no occasion for apprehending defect or un- 
usual variation. 

Deflection of the compass from some ac- 
cidental or unforeseen cause, may be a dan- 
ger of navigation; but before the court would 
consider it an excuse for an accident, it must 
be clearly shown by undoubted proof, that 
the officers of the vessel understood and dis- 
charged their full duty. I do not think that 
the theory of magnetic influence in the fog, 
or the evidence of such influence on the west- 
era shore of Lake Michigan requires any 
consideration on the part of the court A 
decree for the libellants will be ordered. 

See The Portsmouth [Case No. 11,295] in sub- 
sequent volume of these reports. Also, as to 
duty of vessel in fog generally, The Northern 
Indiana [Case No. 10,320]. Also, Bazin v. 
Steamship Co. [Id. 1,152]. 



Case No. 11,976. 

ROCKET v. The SOUTH AMERICA. 

[Nowhere reported; opinion not now accessi- 
ble.] 



Case No. 11,977. 

Ex parte ROCKETT. 

In re TAYLOR. 

[2 Lowell, 522; i 15 N. B. R. 95.] 

District Court, D. Massachusetts. Nov. 27, 
1876. 

Bankruptcy — Clerk— Privileged Debt. 

A person employed for a temporary service, 
in adjusting the books and accounts of a bank- 
rupt, within sis months before the bankruptcy, 
has a privileged debt against the estate for 
services as clerk to the extent of fifty dollars, 
under § 5101, Rev. St. 

In bankruptcy. 

LOWELL, District Judge. Rockett prov- 
ed a debt at the first meeting for seventy-five 
dollars due him as an "expert," At the 
second meeting he asked to have fifty dollars 
of the amount put upon the footing of a 
privileged debt, alleging the services to have 
been those of a clerk. The assignee objected 
to this, and the register certifies the question, 
at the request of the parties. The evidence 
consists of the examination of the creditor 
himself, in which he says that he is an ex- 
pert in book-keeping, and was employed by 
the bankrupt to straighten out his books, for 
seventy-five dollars, if the time employed was 
less than two weeks, which it was. He adds: 
"I examined his day-book, his cash-book, went 

i [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 
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over his ledger account, went over his person- 
al and private affairs, correspondence, and 
all matters pertaining to his business, and 
found out how he stood." The services were 
rendered within the time mentioned in Rev. 
St. § 5101, and the doubt is whether the mon- 
eys due are "wages due to any * * * 
clerk" for labor performed within that time. 

The courts have construed such statutes 
liberally in favor ol the privilege. In Thay- 
er v. Mann, 2 Cush. 371, a manufacturer fur- 
nished the materials, which the petitioner 
took home, and he and his wife made the 
boots, at so much a pair; the petitioner was 
held to come within the description of "any 
person who shall have performed any labor 
as an operative in the service of the insol- 
vent." So when the law of England gave a 
preference to clerks and servants, though 
not, as the courts construed the act, to ordi- 
nary workmen hired by the week, it was 
held that the mate of a ship was a servant of 
the master, who was a part owner (Ex parte 
Homborg, 2 Mont. D. & D. 642); and that the 
city editor of a newspaper was a servant of 
the proprietor (Ex parte Chipchase, 11 Wkly. 
Rep. 11); and the commissioners held that a 
commercial traveller was a clerk of the trader 
for whom he travelled, and the vice-chan- 
cellor affirmed the decision; but whether he 
considered the petitioner to be a elerk or 
a servant is not reported (Ex parte Neal, 
Mont. & M. 194). 

In this case, I infer, from the brief state- 
ment of it which is before me, that the bank- 
rupt, finding his affairs somewhat involved, 
and having been his own book-keeper, called 
in the petitioner, as a person of experience 
in such matters, to put his accounts into a 
presentable and intelligible shape, for his 
own information, and for bankruptcy, if that 
should become necessary, or for the inspec- 
tion of his creditors. The work was that 
which the head clerk of any large house 
would do as matter of course, in the ordi- 
nary line of his duty: it was the work of a 
clerk, though of one who was only engaged 
for two weeks, and for this single occasion. 
If the petitioner had not called himself an 
expert, and had not made out his bill for 
"advice and assistance," the nature of his 
service would have been more readily seen. 
I think it comes fairly within the true 
meaning of the statute, reasonably and lib- 
erally construed, and that without depart- 
ing in the least from the ordinary meaning 
of the words employed. 

The question whether Rockett has a priori- 
ty to the extent of fifty dollars is answered 
in the affirmative. 
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Case No. 11,978. 

In re ROCKFORD. R. I. & ST. L. R. CO. 

In re McKAY et al. 

£1 Lowell, 345; i S N. B. R. 50 (Quarto, 12); 

2 Am. Law T. 105; 1 Chi. Leg. News, 

337; 1 Am. Law T. Rep. Bankr. 133.] 

District Court, D. Massachusetts. July, 1869. 

Bankruptcy— Rights of Assignee— Estoppel. 

1. Assignees in bankruptcy stand no better 
than the bankrupts in Tespeet to the assets ex- 
cepting in cases of fraud or of attachments of 
less than four months' standing. Where, there- 
fore, the bankrupts, manufacturers of locomo- 
tive engines, would have been estopped to deny 
that a particular engine in their shop was the 
property of a particular customer, the assignees 
will be equally estopped. 

[Cited in Re McKenna, 9 Fed. 34.] 

[Cited in Dugan v. Nichols, 125 Mass. 46; 

Chace v. Chapin, 130 Mass. 131; Holmes v. 

Winchester. 133 Mass. 142; Rowe v. Page, 

54 N. H. 195.] 

2. Where the manufacturers obtained their 
pay for an engine, on the false representation 
that it had been finished and delivered to a 

, carrier to be delivered to the customer, and they 
' afterwards built such an engine as had been or- 
dered, and marked it with the customer's name, 
but had not sent it from the shop at the time 
of their bankruptcy, held, that the customer had 
acquired a title to tile engine by estoppel, which 
he might enforce against the assignee in bank- 
ruptcy. 
[Cited in Rowe v. Page, 54 N. H. 195.] 

Petition that the assignees of the bank- 
rupts be required to deliver an engine in their 
possession. The bankrupts, through Nathan- 
iel McKay, the business partner, who did all 
the acts, and conducted all the correspond- 
ence hereinafter mentioned, made an oral con- 
tract in the city of New York, on or about the 
1st of September, 1868, to build a locomotive 
■engine for the petitioners, a railroad corpora- 
tion established in the state of , whose 

principal business office was in the city of 
New York, where Mr. Boody, their treasurer 
resided. The terms of the contract were not 
very fully disclosed by the evidence, but from 
the subsequent dealings of the parties, it is 
to be inferred that the engine was to be fin- 
ished as soon as practicable, and dispatched 
to the road of the petitioners, and to be paid 
for in cash at the same time. On the 3d of 
September, the bankrupts wrote to the presi- 
dent of the company that they were at work 
on the engine, and would finish it with all 
possible dispatch. On the 3d of November, 
they wrote to the treasurer that they had 
drawn on him at sight for $9,000, as the 
amount due for the engine, and had forward- 
ed the receipt and invoice. This paper, called 
receipt and invoice, was not produced, but it 
appears by the correspondence to have been 
a paper purporting to be signed by a trans- 
portation company for the delivery of the en- 
gine at Cedar Rapids. Mr. Boody replied on 
the next day that he had received and paid 
the draft, but that there was a mistake in the 

i [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 



bill of lading, which should have been for Chi- 
cago instead of Cedar Rapids. The bank- 
rupts replied on the next day that they 
had corrected the mistake, and had ordered 
the engine to be sent to the proper address. 
On the 4th of December, Mr. Boody wrote 
that the engine had not yet arrived, and 
asked McKay to trace it and hurry it for- 
ward. On the 14th he wrote again, and com- 
plained that six weeks had passed since the 
engine was shipped, and it had not arrived, 
and that he thought the transportation com- 
pany were liable in damages. On the same 
day, McKay & Aldus wrote him that they 
had had some trouble in their business, which 
had caused the delay; that this was now all 
over, and the engine -would go forward the 
next day. December 15, Mr. Boody replies: 
"I am glad to be informed that our engine 
will go forward to-day. I am at a loss, how- 
ever, to understand how trouble in your busi- 
ness should affect the delivery by the Sol. Tr. 
Co. of an engine receipted for by them six 
weeks ago, and which was in no sense what- 
ever your property." At what precise time 
this letter was mailed did not appear. On 
the same day, McKay & Aldus filed their peti- 
tion in this court on which they were ad- 
judged bankrupts; and this proceeding was 
against their assignees, to have the engine de- 
livered up to the railroad company. It ap- 
peared at the hearing that McKay & Aldus 
had not finished this engine on the 4th of No- 
vember, and, indeed, that it did not then ex- 
ist as an engine; and it did not appear that 
they then had any engine corresponding to 
the order, or that any was ever delivered, 
formally or otherwise, to the transportation 
company. During November they were at 
work on two engines, precisely alike, either 
of which would have answered the contract. 
When,,the first was nearly finished, Mr. Mc- 
Kay at one time expressed an intention to 
send it to the petitioners, but did not do so, 
and delivered it to the Hartford & Erie Rail- 
road Company of Boston. The engine now 
in question was afterwards proceeded with 
rapidly, and was known in the shop as the 
Boody engine, and was marked with the name 
of the petitioners. On Saturday, the 5th De- 
cember, it was within a few hours of comple- 
tion, and would have been finished that day, 
and shipped on the Monday following, but for 
an injunction which was issued out of this 
court upon a petition of creditors asking for 
an adjudication of bankruptcy against the 
firm. On the 14th day of December, the pe- 
titioning creditors' attorney agreed with the 
attorney of the bankrupts that the injunction 
should be so far modified as to release this 
engine, and it was then finished, or substan- 
tially so; but afterwards a creditor attached 
it, under the state law, and it could not be 
shipped. After the voluntary petition was 
filed, the proceedings in jnvitum were given 
up, and the assignees were elected under the 
former, so that their title related to the 15th 
of December. After the bankruptcy, and be- 
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fore the appointment of assignees, Mr. Boo- 
ty's son came to Boston and demanded the 
engine, by the authority and in the name of 
the petitioners, but was not allowed to take 
possession of it. 

H. W. Paine, for petitioners. 
0. Foster, for assignees. 



LOWELL, District Judge. The question 
presented is, whether the title to this chattel 
is in the petitioners or the respondents. . The 
assignees of McKay & Aldus have the same 
rights, and no more, as the bankrupts had. 
They take subject to all liens, incumbrances, 
and equities, in the same manner as execu- 
tors, excepting that, by the terms of the stat- 
ute, liens by attachment are dissolved unless 
they have been standing for four months, 
and that assignees may. set aside all convey- 
ances made in fraud of the general body of 
the creditors. The question, therefore, is 
whether, as between the bankrupts and the 
petitioners, the title had passed on the 15th 
of December. The property in a chattel pass- 
es whenever, by a valid contract, the owner 
undertakes that it shall pass; but the chattel 
must be in existence, and must be capable of 
being distinguished from other like chattels, 
before the title will change, because until 
that time there is no definite subject upon 
which the contract can operate. In the case 
of a contract to manufacture a chattel, the 
general rule is, that the property does not 
pass until it has been finished, and until the 
maker has in some manner appropriated It or 
set it apart for the particular customer, and 
the latter has accepted it. It is said that un- 
til this is done, the manufacturer, on the one 
hand, may deliver the article to any other 
customer, and the purchaser, on the other 
hand, may reject it if it do not conform to 
the order. The question in the late cases 
has therefore been of a definite appropria- 
tion on the one side, assented to on the other: 
Carruthers v. Payne, 5 Bing. 270; Wilkins v. 
Bromhead, 6 Man. & G. 963; Elliott v. Pybus, 
10 Bing. 512; Rhode v. Thwaites, 6 Barn. & C. 
3SS; Benj. Sales, pp. 260, 268, 270. Every 
thing depends, however, on the contract, 
and if the parties choose to agree that the 
property shall pass before the work is com- 
plete, they can do so; and this may be implied 
as well as expressed. Thus in those cases 
of ships paid for by instalments, of which 
Woods v. Russell, 5 Barn. & Aid. 942, was 
the first, such an inference has been derived 
frorn the mode of payment and other circum- 
stances; and however any of those eases may 
have been criticised, they are not open to 
any just remark in matter of principle, but 
only upon the propriety of its application in 
the particular case. The agreement to pass 
the title may have been inferred too hastily, 
but the competency of the parties to make 
such an agreement cannot be questioned. 
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There may be cases, of course, in which the 
manufacturer would have no right to appro- 
priate the goods to another customer, as In 
the instance of a portrait painted to order; 
and there may be others 'where the purchaser 
may have waived his right to reject the ar- 
ticle, and have left it to the judgment and 
honesty of the maker to comply with the 
terms of the bargain. If both these elements 
concur, there is no reason why the property 
should not vest in the purchaser on the com- 
pletion of the work. It is not denied, that if 
this engine had been made on the 4th of No- 
vember, the title would have passed; but it 
is said the minds of the parties never met in 
relation to this identical engine. It may be 
maintained with some force, that the peti- 
tioners having been induced by the misrepre- 
sentation of the bankrupts to accept the chat- 
tel before it was finished, that when it was 
finished, and the petitioners were notified that 
it would be sent away, the title was complete 
by relation to the former acceptance. 

But there is another view which seems to 
me to establish a title in the petitioners by 
estoppel. The bankrupts and their assignees 
cannot deny that there was an engine finished 
and set apart for these petitioners, and paid 
for by them early in November. Here is 
such an engine. If this is not the engine re- 
ferred to in the correspondence, it is for them 
to show the other which was. Suppose the 
bankrupts had never built any other engine 
like this, would they not be estopped by their 
acts and correspondence to deny that this 
chattel was complete on the 4th of Novem- 
ber? The fact that there were two chattels 
precisely alike does not embarrass the case 
at all. If, when both were in the bankrupts' 
machine shop, the petitioners had demanded 
one in particular, the bankrupts eould not 
have been permitted to say that neither had 
been appropriated to this contract, because it 
was on the distinct statement that one had 
been appropriated, by being pointed out and 
delivered in some way to the transportation 
company, that they had obtained payment 
of the price; and so, to defeat an action for 
the one, they must have been able to show 
that it was the other that was so appropri- 
ated. This they cannot do here, for the con- 
trary is the truth. The argument was, that 
the estoppel could not apply to a chattel not 
in esse when the misrepresentation was made. 
But the foregoing consideration appears to 
be a sufficient answer, namely, that the as- 
signees are estopped to say that it was not 
in esse unless they show some other engine 
to which the representation applied. 
Petition granted. 



ROCKFORD, R. I. & ST. L. R. CO. v. Mc- 
KAY. See Case No. 11,978. 

ROCKFORD, R. I. & ST. L. R. CO. (UNION 
TRUST CO. v.). See Case No. 14,401. 
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Case No. 11,979. 

UOCKHILL v. HANNA. 

[4 McLean, 200.] i 

Circuit Court, D. Indiana. May Term, 1847. 

Trial— Oyer— Not in Possession. 

The plaintiff is not bound to give oyer of an 
instrument, of which he is not in possession; 
and which is as accessible to the defendant as 
to the plaintiff. 

At law. 

Mr. Morrison, for plaintiff. 

Mr. Smith, for defendant. 

OPINION OF THE COURT. The defend- 
ant prayed oyer of the bond, etc. But the 
court held that as the plaintiff was not in 
possession of the instrument, oyer eould not 
be demanded. Parasset v..Gautier [Case No.. 
10,709]. The action is not on the bond. No 
profert is made of it. It is on file in the 
clerk's office and recorded by him, and equal- 
ly accessible by both parties. The court, 
therefore, held that the plaintiff was not 
bound to give oyer. 

[See Case No« 11.9S0.] 



Case No. 11,980. 

ROCKHILL et al. v. HANNA. 

[4 McLean, 554.1 i 

Circuit Court, D. Indiana. May Term, 1849. 

Judgment— Lien on Lands— Pbo Rata Distri- 
bution. 

1. Under the laws of Indiana on all judgments 
there is a lien on the lands of the defendant ten 
years. 

2. Judgments entered on the same day, create 
equal liens, and the issuing of an execution on 
any one of them does not affect the lien on the 
others. 

[Cited in Blston v. Castor, 101 Ind. 437.] 

3. The land of the defendant being sold, a 
pro rata distribution of the proceeds should be 
made in satisfaction of the judgments. 

4. The diligence of a plaintiff can not give 
him an advantage over the others. 

5. The judgment lien, in .its effect, is similar 
to mortgage liens. 

6. A sale on one mortgage, the other mort- 
gagees not being made parties, can not affect 
their liens. 

7. The sale will be considered as subject to 
the other mortgages, to the same extent, they 
being equal liens, etc. 

[This was an action at law by Thomas C. 
Rockhill, Wade T. Smith, and William P. 
Rockhill against Roberta Hanna, Asa B. 
Strong, Edward Heizer, Aaron Aldridge, Rob- 
ert B. Hanna, David Shields, Thomas John- 
son, Jeremiah Johnson, and George Bruce.] 

Morrison & Majors, for plaintiffs. 
Smith & Newcomb, for defendants. 

OPINION OF THE COURT. This action 
Is brought against the marshal and his se- 

i [Reported by Hon. John McLean, Circuit 
Justice.] 

20FED.CAS.— 68 
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curities, charging him with a false return 
on an execution, by which the plaintiffs have 
failed to receive the amount made on their 
execution, etc. The defendant pleaded spe- 
cially several pleas, that certain judgments 
were obtained at the same term, and that 
executions were issued, etc. And that the 
defendant Hanna was ready to pay and had 
offered to pay, a pro rata amount on the ex- 
ecution of the plaintiff. To these pleas the 
plaintiffs filed demurrers assigning the cause 
of demurrer. The fourth breach assigned in 
the declaration is, "that the money made be- 
longed to the plaintiffs, and that defendant 
Hanna refused to pay it to the plaintiffs, or 
return it, etc., as commanded." The fifth 
breach is, "that the marshal's return is false 
and partial, in that it assumes that the sums 
awarded and apportioned by him, were due 
to tlie persons to whom he awarded them, 
when in fact much less was due on the ex- 
ecutions adverse to the plaintiffs and much 
more was justly due to them." These two 
breaches are not placed on the ground that 
the plaintiffs had priority by reason of their 
superior diligence, but as a matter of right 
appearing from calculation. The plea pur- 
ports to go to the whole declaration, but 
does not answer either of the above breaches. 
In this the plea is defective and the demur- 
rer to it must be sustained. The marshal 
was required by the writ to make the money, 
and have it at the return of the writ. If 
he undertake to pay over according to the 
rights of the plaintiffs in the several execu- 
tions, he acts at his peril, and he is liable 
should he make any other than a legal ap- 
plication of the money in his hands. 

The facts out of which the principal ques- 
tions arise are: 1. That the plaintiffs ob- 
tained a judgment on the 19th of Nov., 1838, 
against John Allen for $957 24. A second 
judgment was entered in favor of Newlin 
and Marshal against Allen, on the same day, 
for $1,093 52; and a third judgment in favcr 
of Lester, Price and Cook, against Allen, 
was entered on the same day, for $3,056 71. 
Fletcher and Butler were attorneys in the 
last two named cases. On the 7th of Feb- 
ruary, 1S39, was issued a capias ad satis- 
faciendum, on the first named judgment,, 
which was served and a prison bound bond 
was taken by the marshal, 22d March, 1839. 
The defendant remained in custody until 
the act of Indiana of 1S42, providing for the 
enlargement and discharge of debtors, which 
being adopted by congress, in a general en- 
actment, that in regard to imprisonment for 
debt, the state law should be followed by the 
courts of the United States, the defendant 
was discharged from his imprisonment. On 
the last two judgments, executions, 17th 
December, 183S, were issued, which were re- 
turned nulla bona. And on the 5th March, 
1S39, an alias writ of scire facias on each 
of the last two judgments, was issued, whieh 
were levied upon several tracts of land. Be- 
fore the judgments were entered Allen sold 



ROCKHILL (Case No. 1J ,980) 



[20 Fed. Cas. page 10741 



the laud and conveyed it in fee simple to one 
Coats, who gave two promissory notes for 
?2,000, one payable 13th of August, 1841, 
the other the 13th of August, 1842, and also 
executed a deed of mortgage on the land. 
The mortgage was assigned to Fletcher and 
Butler as security for the payment of the 
two judgments, and another claim of $1,000. 
Butler and Fletcher agreed to stay proceed- 
ings on the executions, until the 16th of 
May, 1844; when writs of vend, exponas 
were issued to be executed with the consent 
of the defendant Allen, dated the day of 
sale. On the 30th of March, 1844, a writ of 
fieri facias was issued on the judgment in 
favor of Rockhill, Smith & Rockhill, and the 
marshal, on the 12th of April, 1844, levied it 
on the land, which had before been levied 
on bj r similar writs on the other judgments, 
the 5th of March, 1839. The land was struck 
off on the sheriff's sale to Fletcher and But- 
ler, for S1,3G0, as described by the said writ 
fi. fa. The venditioni exponas being in the 
hands of the marshal," Fletcher and Butler 
had no knowledge of the execution issued on 
the Rockhill judgment until the IGth of May, 
1S44. On application to the court, founded 
upon affidavit, the above sale was set aside, 
and executions being issued on all the judg- 
ments, the marshal returned that he had 
sold the land on all the executions. The 
court directed a pro rata distribution of the 
proceeds of the sale on all the judgments. 
And the question is made from the plead- 
ings in this action, whether the Rockhill, 
Smith & Rockhill judgment is entitled to a 
preference over the other two judgments, in 
the application of the proceeds of the sale. 
The plaintiffs' counsel contends that it is, 
by reason of the levy made on the land on 
the 12th of April, 1S44, under an execution 
on the Rockhill judgment. The previous levy 
on the same land, made the 5th of March, 
1839, under the other judgments, he con- 
tends had become inoperative by not having 
been prosecuted for some five years. The 
plaintiff's counsel claims that by his superior 
diligence, he is entitled to the full satisfac- 
tion of his judgment to the exclusion of the 
other two. And he relies confidently on two 
decisions in New York, and one by the su- 
preme court of Indiana, which adopted the 
New York decisions. In the case of Adams 
v. Dyer, S Johns. 347, the court held, where 
judgments in favor of different plaintiffs 
against the same defendants, are filed and 
docketed on the same day, the plaintiff who 
first issues a fi. fa. the execution of which is 
commenced by the sheriff's advertising the 
defendant's lands for sale, gains a preference, 
as to the lands, which can not be defeated 
by a subsequent execution issued by another 
plaintiff. And afterwards in the case of Wa- 
terman v. Haskin, 11 Johns. 228, it was de- 
cided, that where judgments in favor of A 
and B respectively, against C were filed and 
docketed the same day, and A issued a fieri 
facias to the sheriff of New York, and B 



afterwards issued a testatum fi. fa. to the 
sheriff of W, under which the sheriff levied 
on the lands of O, and advertised the same 
for sale, and a few days afterwards, issued 
a testatum fi. fa. to the sheriff of W; held 
that the sheriff of W was first to apply the 
money levied by him to the satisfaction of 
B's execution. 

And in the ease of Michaels v. Boyd [1 
Cart Qjid.) 259], decided November term, 
184S, the supreme court of Indiana held, 
that land acquired by the defendant sub- 
sequent to two judgments entered against 
him, that the lien equally attached on both, 
although one of the judgments was prior in 
date to the other. And they say: "The next 
question is, whether the circumstance that 
Starr and Smith's execution was issued and 
levied on the land before the issuing of the 
plaintiff's execution, makes any difference." 
This point they say is settled by authority, 
and they refer to the cases in Johnson 
above cited, and to a case in 1 How. (Miss.) 
39. In the present case, they say: "Starr 
and Smith's execution being the first issued 
and levied, gives them the priority, as the 
most vigilant creditors," etc. ' 

These authorities are entitled to the high- 
est respect and generally we should follow 
them as safe guides, but in the present case 
we can not do so, unless the decision in In- 
diana shall be considered as giving a con- 
struction to a statute of the state, in which 
ease our rule of decision requires a conform- 
ity to it. 

We suppose it is clear, that the decision 
does not depend upon the construction of a 
statute. There is no provision in the stat- 
utes of Indiana which touches this question 
or can have any bearing in its decision. And 
this point is left with the remark, that it 
must rest upon general principles, as to 
diligence, there being no provision on the 
subject, in regard to executions where the 
judgment liens are equal. 

By the statute of Indiana, a judgment cre- 
ates a lien on the real estate of the defend- 
ant, from the time of its rendition to the ex- 
piration of ten years. This provision is un- 
equivocal, and is as binding as a mortgage. 
In Rankin v. Scott, 12 Wheat. [25 U. S.] 507, 
the court said: *Tt is a universal principle, 
that a prior lien is entitled to prior satis- 
faction out of the thing it binds, unless the 
lien be intrinsically defective, or is displaced 
by some act of the party holding it, which 
shall postpone him at law or in equity. Mere 
delay in proceeding to execution is not such 
an act." 

In the case under consideration, the liens 
are equal. The judgments were rendered on 
the same day. And it is contended by the 
counsel that the most diligent plaintiff ob- 
tains a preference over the other two. He 
admits that this diligence can not affect the 
lien of a prior judgment. If it can not affect 
a prior judgment, how can it affect a lien of 
equal date? The lien does not depend upon 
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a race of diligence on the executions. It 
stands good, under the statute, for ten years. 
It is not liable to be misplaced by the greater 
diligence of the plaintiffs in the other eases. 
The statute makes no provision on the sub- 
ject, the lien is complete, the judgment being 
kept alive for ten years. 

Suppose three mortgages had been given on 
the same land and on the same day, to the 
plaintiffs of the three judgments. Could ei- 
ther of the three mortgagers, by filing a bill 
or otherwise, acquire a priority over the oth- 
ers? And if in such case there should be a 
sale of the premises under one mortgage, 
would that displace the others? And suppose 
the marshal having the money in his hands, 
asks the court how he shall distribute it. 
Would any intelligent court direct the pro- 
ceeds of the mortgaged premises to be paid 
over to the plaintiffs at whose suit the land 
had been sold? The distribution would, un- 
doubtedly, be made pro rata on the judg- 
ments. They being valid and creating a lien 
on the land, no other disposition could be 
made of the money for which it was sold. 

In what respect do the liens of the judg- 
ments differ from the liens of the mortgages? 
They are equal in all respects; and if the 
one can not be displaced by superior dili- 
gence, neither can the other. This point is 
so clear, that it is difficult to use any illustra- 
tion which can make it clearer. 

As regards personal property, where the de- 
livery of the execution to the sheriff or the 
levying of it, creates a lien, diligence deter- 
mines the right; because the right or lien 
depends upon the first levy. The lien does 
not proceed in such case from the judgment, 
as where the judgment binds real property, 
but from the act of levying by the officers 
under the execution. And „it is the rule in 
such cases, which has influenced the decisions 
referred to. But it is as inapplicable to judg- 
ment liens as to mortgage liens. In neither 
case is either party bound to active dili- 
. gence; so long as the judgment lien runs, 
the plaintiff may be passive, keeping his 
judgment alive, and he can not be prejudiced 
by the action of others. In Azcarati v. Fitz- 
simmons [Case No. 390], it is said: "The 
court would not be disposed to aid the plain- 
tiff in an execution which had been dormant 
for a considerable time, to the disadvantage 
of a party having equal equity, although he 
had been equally negligent." 

We think that the liens of these judgments 
can not be displaced by superior diligence of 
one of the parties, or by the exercise of judi- 
cial discretion. They stand, and stand equal- 
ly, by legislative provision; and the plaintiffs 
in each judgment having equal right to 
■claim satisfaction out of the land sold, in pro- 
portion to the demands of each, and the pro- 
ceeds, no other application of the proceeds 
•can be legally made. 

But in what consists the superior diligence 
of the plaintiffs in the Rockhill judgment? 

The plaintiffs in the other cases caused a 



levy to be made on the land the 5th March, 
1S39. At that time Allen, the defendant, was 
in prison bounds, under the cas sa issued on 
the Rockhill judgment, and remained in pris- 
on for several years. After, his discharge, 
and not until the 30th of March, 1S44, was 
an execution levied under the Rockhill judg- 
ment. The land was advertised, and on the 
day of sale the marshal had in his hands 
two writs of vend, exponas, commanding him 
to sell the land on the other two judgments. 
The sale was set aside by the court, and 
executions were issued on all the judgments, 
and the sale was made on all. *Under these 
circumstances, the court directed a pro rata 
application of the proceeds of the sale on all 
the judgments. 

Now, if the decision were to turn on the 
question of diligence, how should the money 
be applied? The levy on the land under the 
two judgments, being five years before the 
Rockhill levy,, it is contended that the first 
levy was made void by a want of diligence. 
There is no provision of the statute, that a 
levy shall be prosecuted with diligence, nor 
is there any such principle of law. If a levy 
be made, merely to cover the property, it is 
fraudulent, and on that ground it may be 
set aside. But, we are speaking of a bona 
fide procedure. The levy on real estate may 
be permitted to lie to the extent of the lien 
of the judgment, unless other levies shall be 
made under junior judgments, or judgments 
rendered on the same day, having equal liens. 
And, in such a case the land being sold 
must be distributed as the prior or equal 
liens of the judgments shall require. An 
equal lien is not less strong for a pro rata 
amount of the proceeds, than a prior judg- 
ment is for satisfaction. 

The superior diligence would seem to be, not 
on the part of the Rockhill plaintiffs, but by 
the plaintiffs in the other judgments. But 
this is not a question of diligence, but as to 
the effect of equal judgment liens, under the 
circumstances; and we hold, that the liens 
being equal, the proceeds of the land sold 
must be paid on the executions pro rata, with- 
out regard to the means by which the sale 
was effected. 

As the above decision did not determine the 
action for a false return, at a subsequent 
term, the above points were again argued, 
and the court intimated that their views re- 
mained unchanged, and at the earnest re- 
quest of the counsel for the plaintiffs the 
points were certified to the supreme court. 
[Whereupon it was adjudged as follows: 1st. 
That plaintiffs in this suit are not entitled to 
more than their distributive share of the 
proceeds of the sale. 2d. That they are, con- 
sequently, not entitled to the whole proceeds 
to the extent of what is due on their judg- 
ment. 3d. The executions of Siter & Co. and 
of Price & Co. are entitled to be first satis- 
fied from the proceeds of the sale. 15 How. 
(56 U S.) 189.] 
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Case Wo. 11,980a. 

The ROOKIE E. YATES. 

[2 Hask. 430.] i 

District Court, D. Maine. Oct, 1S80. 

Practice in Admiralty — Suit for Wages — 
What Complaint should Show — Ap- 
pearance sr Attorney. 

1. Complaints by seamen for wages under sec- 
tions 4546, 4547. Rev. St., must show that ten 
days have lapsed after the wages were payable, 
or that a dispute had arisen between the master 
and seamen touching the same. 

2. The vessel against which process is sought 
on such complaint should be within the district 
at the time of hearing. 

3. The master in such case had a right to ap- 
pear by attorney before the magistrate in de- 
fense of the claim. 

In admiralty. Application for process in 
rem in a cause for wages. The mate and 
two seamen of the crew of the schooner 
Rockie E. Yates arrived at the port of Cam- 
den, Maine, on board that schooner from a 
coasting voyage, and thereupon made com- 
plaint on oath to Jonathan P. Cilley, a jus- 
tice of the peace within the county of Knox, 
for the balance of wages due them, alleging 
that they had faithfully performed the voy- 
age as seamen on board said schooner ac- 
cording to the terms of the shipping articles 
which they had signed at the commencement 
of the voyage, and that a balance of wages 
was due each of them which the master re-, 
fused to pay. The magistrate issued a pre- 
cept to the sheriff of the county, command- 
ing him to summon the master of said 
schooner to appear before him upon a stat- 
ed day, to show cause why process should not 
issue from this court against said schooner, 
her tackle, apparel and furniture, according 
to the course of admiralty proceedings, and 
to answer the claims of the complainants for 
their wages. The precept was duly served 
upon the master of said schooner, who, hav- 
ing proceeded to sea in his vessel before the 
day fixed for the hearing by the magistrate, 
attempted to appear by attorney; but the 
magistrate refused to allow such appearance, 
and decided that the master must appear be- 
fore him in person, and affirmatively show 
cause why process should not issue against 
the schooner as prayed for. The master hav- 
ing failed to do this, the magistrate certified 
to the clerk of said court that there was suffi- 
cient cause of complaint, whereon to found 
admiralty process against said schooner, to 
answer for the wages of the complainants, 
and that the complaints were made to him 
because the judge of this court resided more 
than three miles from the place of applica- 
tion. 

C. E. Littlefleld, for the master, appeared 
and objected to the proceedings as irregular, 
and to the issuing of process against the 
vessel. 

i [Reported by Thomas Hawes Haskell, Esq., 
and here reprinted by permission.] 



FOX, District Judge. The application for 
process against this vessel under the statute, 
on the certificate of J. P. Cilley, a justice of 
the peace for the county of Knox, is denied 
for the following reasons: 

First. The complaint made by the crew to 
the justice and filed with the clerk does not 
allege that ten days had elapsed after the 
time when the wages ought to have been 
paid, or that a dispute had arisen between 
the master and seamen touching their wages. 

Second. It appears that when the hearing 
was had before the justice the vessel was 
not within the district, having proceeded to 
sea; if she should hereafter return within the 
district, it would not follow that the wages 
would b& then due, and the vessel still sub- 
ject to process. 

Third. The master had. a right to be heard 
by attorney and establish a defence to the 
claims if he could. His personal presence 
was not a pre-requisite. 

Process denied. 



ROCK ISLAND (RUCH v.). See Case No. 
12,105. 

ROCK ISLAND COUNTY (DOWNS v.). See 
Case No. 4,047. 



Case Wo. 11,981. 

The ROCKLAND. 

[6 Adm. Rec. 76.] 

District Court, S. D. Florida. April 10, 1858. 

Salvage —Vessel Aground — Amount and Na- 
ture of Service — Compensation. 

[This was a libel by Jeremiah Roberts and 
others against the ship Rockland and cargo 
for salvage.] 

Winer Bethel, for libelants. 
S. J. Douglass, for respondent 

MARVIN, District Judge. This ship, laden 
with 2,737 bales of cotton and 60 tons of lead, 
bound from New Orleans to Boston, during 
the night* of the 18th of March last ran 
aground, four or five miles west of Sombero 
light, and about two miles from the land. 
The ship struck and rolled heavily upon the 
bottom, and drove around, so as to head to 
the southward. She sprung a leak soon after 
striking, and when boarded by the wreckers 
early in the morning she had seven feet of 
water in her. She lay in some three feet less 
water than she drew. The wreckers put a 
powerful steam pump on board of the ship, 
by means of which the ship was kept free of 
water and without which full one-half of 
the cargo would have been greatly damaged, 
and the ship could never have been got off. 
They carried out the ship's two anchors, 
lightened the ship of 1,825 bales of cotton, 
and heaved her oft: the reef, and brought her 
to this port Fifteen vessels, whose aggre- 
gate tonnage is 947 tons, carrying in all 143 
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men, were employed five days and nights in 
this service. The weather was good, and 
the ship was in no impending danger of going 
to pieces or becoming any more injured, in 
the position where she lay; but she could not 
be got off without being lightened to the ex- 
tent she was, nor without the use of the 
pump. The ship and cargo may be estimat- 
ed at the value of $130,000; the ship being 
valued at $12,000, and the cargo at $118,000. 
I think $20,540 is a reasonable salvage for the 
services rendered. 

It is therefore ordered, adjudged, and de- 
creed that the libelants have and recover in 
full compensation for their services the sum 
of $20,540 and their costs of suit, and that 
upon the payment thereof the marshal re- 
store said ship and cargo to the master there- 
of, for and on account of whom it may con- 
cern. 

That it be referred to Mr. Baldwin to divide 
the salvage so decreed among the salvors ac- 
cording to their several interests, and that 
in making such division he admit the schooner 
Fairy to share among the vessels first at the 
wreck at her regular tonnage and men; and 
that he allow for the use of the pump twenty- 
five dollars a day for 19 day? ($475), fifty dol- 
lars for the services of the engineer from 
steamer Atlantic, and fifteen dollars for coal 
from that vessel; in all $540. 



Case :Nb. 11,983. * 

ROCK51ULH v. PITTSBURGH. 

[8 Pittsb. Leg. J. 146.] 

Circuit Court, D. Pennsylvania. Nov. 22, 
1860. ■ 

Municipal Corporations — Railroat>-Aid Bonds 
— Investment of Proceeds — Payment op In- 
terest — Coupons Payable to Bearer — Pol- 
lowing State Decisions. 

■ 1. The supreme court of Pennsylvania has 
affirmed the nower of the legislature to author- 
ize municipal officers to bind the property of the 
citizens by subscription to the stock of rail- 
road companies, and payment thereof in bonds, 
and the United States courts will be governed 
bv that decision. Where the bonds issued in 
payment of such subscription are on their face 
made transferable on the books of the city, the 
holder of the bonds might not be able to recov- 
er the principal without such transfer. But 
the coupons attached, being made payable to 
bearer, he is entitled to recover without such 
transfer on the books. 

2. An agreement between the city and rail- 
road company, that the latter should pay the in- 
terest on tae bonds, and that the money should 
be laid out on a particular part of the road, does 
not affect the right of the holder, if the bonds 
have been regularly executed and paid to the 
company. 

3. "Where the bond on its face says that the 
interest -is to be paid on presentation of the 
coupons annexed, it is equivalent to making 
them payable to bearer. 

4. It is no valid objection to the bonds that a 
single bond was at first issued in payment of the 
whole subscription, and afterwards bonds of 
smaller denomination were given in exchange 
for the-single bond. 
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The plaintiff's claim was upon 84 coupons 
upon bonds of the first subscription to the 
Pittsburgh & Steubenville Railroad Com- 
pany; 127 coupons of the second issue to the 
same company; 166 coupons of the Pittsburgh 
& Connellsville bonds, and 143 coupons of 
the issue to the Ohio & Pennsylvania Rail- 
road Company. 

Mr. Knox, for plaintiff. 

"Williams & Penny, for defendants. 



GRIER, Circuit Justice (charging jury). 
The plaintiff's demand is founded on a large 
number of coupons on bonds purporting to 
have been issued by the city of Pittsburgh 
for the purpose of paying for stock in cer- 
tain railroads. As each issue of those bonds 
purports to have been made by virtue of 
a special authority of the legislature, we 
must examine each of the four classes sep- 
arately. 

1. The 84 coupons from bonds issued to 
the Pittsburgh & Steubenville Railroad un- 
der the first subscription of $500,000 to its 
stock. The authority recited on these bonds 
for issuing them is found in Act April 21, 
1852 [Laws 1852, p. 418]. These bonds pur- 
port to be transferable only on the books 
of the city, but the coupons for interest 
are made payable to bearer; the bonds not 
due till 1S83. First In answer to all the 
points made and instructions prayed on 
the power of the legislature to authorize 
the city to make such subscription and is- 
sue these bonds and coupons, you are in- 
structed that the legislature had such au- 
thority, as settled by the supreme court of 
this state. Second. That the city corpora- 
tion was authorized by the law to issue the 
bonds and coupons in the manner and form 
as presented to you. You have uncontra- 
dicted evidence that the mayor of the city 
made the proper subscription for 5,000 shares 
in obedience to an ordinance of the corpora- 
tion, and delivered the bonds to the railroad 
company, that the city has the stock, and 
has voted on it, and that since the bonds 
have been sold by the railroad company the 
city has paid interest on two coupons of 
1856 and one of 1857 to the holders of the 
coupons. Third. The bonds are transferable 
on the books of the city. If the city re- 
fuses to keep a transfer book for these 
bonds, and to suffer the transfer to be made, 
it may be compelled by a proper suit at 
law. A blank assignment is indorsed and 
signed by the president of the company, ac- 
cording to usual mercantile custom, in order 
that the holder may fill it up, and, if the 
action were upon the bond to recover the 
principal, the holder might not be entitled 
to sue on it without such transfer being 
made on the books of the city. But the cou- 
pons have been made payable to bearer, for 
convenience of the obligors, and to give 
value to the bonds in the market, and the 
plaintiff, as bearer, is entitled to recover the 
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amount due on them, with interest from the 
time when they became due. If you be- 
lieve the testimony given by the plaintiff, 
and which has not been contradicted, the 
plaintiff is entitled to recover on these 84 
coupons. Fourth. The recitals of the bonds 
are notice to the plaintiff, so far as the au- 
thority of the city to issue them is concern- 
ed. But their agreement with the railroad 
company that they should pay the interest, 
and their contract that the money should be 
laid out on a particular part of the road, 
cannot affect the right of the plaintiff to 
recover on this suit, if the bonds have been 
regularly made and paid to the company. 
The holders of them, or of the coupons, are 
not bound to inquire whether the money 
raised by sale of them has been properly ex- 
pended. 

2. The next class of bonds is the issue for 
a further subscription to the same railroad 
company. The authority for the subscription 
and issue of the bonds is found in the act of 
assembly of May 8, 1854 [Laws 1S54, p. 709], 
which authorizes the city of Pittsburgh to 
subscribe, in addition to that already made, 
G,000 shares of stock to the Pittsburgh & 
Steubenville Railroad Company, and to bor- 
row money for that purpose, and make pro- 
vision for the payment of principal and in- 
terest, and to issue certificates of loans, or 
bonds with coupons attached. You have in 
evidence an ordinance of the city authorizing 
such subscription, the original subscription, 
and the records of the city,— showing that 
they have the stock thus subscribed for; that 
the bonds were executed and delivered in 
payment of the stock, which is held and vot- 
ed on by the city authorities; that bonds and 
coupons, given in evidence, were duly exe- 
cuted by the officers of the city, and deliver- 
ed to the railroad company in payment of 
the stock; and that the city has paid three 
instalments of interest to the holders of the 
coupons. This testimony is uncontradicted, 
and the facts proved by the plaintiff have not ' 
been denied, and, if believed by the jury, en- 
title the plaintiff to recover the 127 coupons 
declared on and put in evidence before you. 

3. The third class of coupons is those on 
bonds issued to the Pittsburgh & Connells- 
ville Railroad Company. There are, in all, 
166 coupons. The last case tried between 
Dobbin and the city, was wholly founded on 
these bonds, and it has been agreed that the 
testimony given in that case be transferred 
to this case, as, also, the offers of testimony 
rejected by the court, to which bills of ex- 
ception were noted. The court instruct you 
now, as they did the jury in that case, that 
the authority to issue such bonds, under the 
acts of assembly, was sufficient; that the exe- 
cution of the bonds, the subscription of stock, 
and delivery of the bonds, as proved and not 
denied, if believed by the jury, entitle the 
plaintiff to recover, notwithstanding the sev- 
eral objections made by defendant's counsel," 
and overruled. And so the court instructs 



you in this case; and that the fact that the 
railroad company have not laid out the mon- 
ey raised on these bonds on this end of the 
road, as at first contemplated, but have con- 
nected the road with the city by means of 
the Central Railroad, cannot affect the right 
of the plaintiff to recover in this case. 

4. The bonds issued for stock in the Ohio & 
Pennsylvania Railroad Company. The city 
ordinance for subscription for stock in this 
railroad (April 25, 1849) , and authorizing bonds 
to issue in payment thereof, claims to be au- 
thorized by the act of assembly of April 5, 
1849 [Laws Pa. 1849, p. 360]. (Reads act.) This 
is undoubtedly a piece of slovenly legislation, 
but I believe the city councils have not erred 
in their construction of it. The first section 
exempts from taxation any bonds which may 
hereafter be issued by the city of Pittsburgh 
in payment of any bonds for any subscription 
hereafter to be made to the capital stock of 
the Ohio & Pennsylvania Railroad Company. 
The second section authorizes the subscrip- 
tion. The collocation of the sections cannot 
affect the construction, and there can be no 
doubt that the act contemplates an issue of 
bonds, and that the city had authority to is- 
sue them. A city ordinance of 1S50 orders 
the bonds to be made payable in New York, 
and the coupons also. The coupons are in 
the form of warrants, without saying to 
whom payable, but the bond says the inter- 
est is to be paid on presentation of the cou- 
pon annexed. This is equivalent to making 
them payable to bearer. It is not denied 
that these bonds and coupons are duly 
executed and delivered, and it is proved 
without contradiction that the city of Pitts- 
burgh has the stock paid by them, and re- 
ceived several dividends exceeding the inter- 
est paid on these bonds. The attempt to re- 
pudiate these bonds after the road is made, 
the stock received, and large dividends re- 
ceived in the treasury of the- city, reflects lit- 
tle credit on this defense. One hundred and 
forty-three coupons are in evidence, and their 
execution proved; and if you believe the evi- 
dence, the plaintiff is entitled to recover the 
amount with interest. It is no valid objec- 
tion to these bonds that, when the subscrip- 
tion was made, the city, having no bonds en- 
graved, substituted for the coupon bonds a 
single bond, to show their indebtedness, 
which was held till proper mercantile bonds 
and coupons should be prepared and exe- 
cuted. 

The defendant's counsel have presented a 
volume of instructions, or, rather, arguments, 
which they have requested the court to give 
you, but which are refused, one and all, ex- 
cept so far as they may be found answered 
in this charge. To read and answer them 
one by one would require much time, and 
only tend to confuse your minds as to your 
duty in this case. The instructions you have 
received are clear and intelligible, and all 
that the evidence in this case requires or jus- 
tifies. The counsel for defendant except to 
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each and every of the instructions given as 
above, and to the refusal of the court to in- 
struct the jury as requested, in each and ev- 
ery of the 36 prayers as heretofore annexed, 
and the court, at their instance, seal this bill 
of exceptions. 

The jury then retired, and after a very brief 
absence found for the plaintiff in the sum of 
§17,001.52. 

Case Wo. 11,983. 

ROCKSELL et al. v. ALLEN. 

[3 McLean, 357.] * 

Circuit Court, D. Indiana. May Term, 1844. 

Execution — Marshal's Sale — Defendant's 
Title— Purchaser — Motion to Set . 
Aside Sale. 

1. A marshal's sale of land on execution, 
where the defendant had no interest in the land, 
will be set aside on motion. 

2. In such sale there is no warranty by the 
defendant, The purchaser must, understand 
what he buys. 

3. But where he has been deceived or misin- 
formed, the court will release him, by setting 
the sale aside. This is a proper mode of giving 
relief, if application be made before the sale 
shall be completed. 

[Cited in Brunner v. Brenan, 49 Ind. 100.] 

In equity. 

OPINION OF THE COURT. Mr. Smith 
moved the court to set aside a sale of real 
estate made on execution in the above case, 
on the ground that the defendant had no 
title to the land or interest in it at the time 
of the sale. Before the judgment Allen, the 
defendant, conveyed the land to one Coates, 
taking a mortgage to secure the payment of 
the purchase money, which mortgage Allen 
had assigned, so that he had no interest in 
the land either equitable or legal. 

Mr. Morrison, who opposed the motion, did 
not controvert the facts, but insisted that as 
the deed to Coates was on record, the pur- 
chaser was bound to know the state of the 
title, and having made the purchase with 
this knowledge he was entitled to no relief. 
That the maxim of caveat emptor applied 
with peculiar force to judicial sales. "That 
the court would not, under the circumstances 
of that case, give relief to the purchaser on 
a motion, but would, if he were entitled to 
relief leave him to a suit in chancery. 

It is clear that the defendant does not war- 
rant the title of his land sold on execution. 
And if the sheriff or marshal, who sells, does 
not warrant it, he may bind himself, but not 
the defendant, in the execution. The Monte 
Allegre, 9 Wheat [22 U. S.] 616; Louden v. 
Robertson, 5 Blackf. 276. 

But the case before us is, whether a pur- 
chaser of land under execution, to which the 
defendant had no title, shall be compelled 
to complete his purchase. In Muir v. Craig, 
3 Blackf. 293, the court gave relief on a bill 

i [Reported by Hon. John McLean, Circuit 
Justice.] 
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filed against Craig, the defendant, in execu- 
tion, whose land, as, was supposed, had been 
sold on execution, but in which he had no in- 
terest, on the ground that the money receiv- 
ed had been applied to the payment of the 
defendant's judgment. The amount paid was 
decreed to be refunded. It may be doubted 
whether this did not carry the principle too 
far. The purchaser must look to what he 
buys. But in the case before us, the ques- 
tion is, whether the purchaser shall pay his 
money where no interest was transferred to 
him under the judgment. He may have been 
negligent, but before the purchase is com- 
pleted, he applies to be relieved, by setting 
aside the sale. That he had no notice in 
fact, whatever might be the inference of law, 
must be presumed, as no one would purchase 
that whkh he knew to be of no value. "What- 
ever might be proper after the payment of 
the money and the execution of the sheriff's 
deed, we think when the application is made, 
at this stage of the proceedings, the sale' 
should be set aside. And this summary mode 
by motion, being the least expensive, is the 
proper one. 



Case Wo. 11,984. 

ROCKVILLE & W. TURNPIKE ROAD v. 
ANDREWS. 

[2 Cranch, C. C. 451.] i 

Circuit Court, District of Columbia. April 

Term. 1824. 

Statutes— Pamphlet Edition — Evidenoe. 

[This was an action on the case by the 
president, managers, and company of the 
Rockville & Washington Turnpike Road 
against Christopher Andrews.] 

In this case, which was like the two pre- 
ceding cases [Cases Nos. 11,985 and U,9S6] 
THE COURT (nem. con.) decided that the 
pamphlet of the laws of Maryland, publish- 
ed by the authority of the legislature of that 
state, and proved by a witness to be the 
book which is admitted as evidence of the 
laws of Maryland in the courts of Maryland, 
is admissible evidence of the act of incor- 
poration of the president, managers, and 
company of the Rockville and Washington 
Turnpike Road. 

Verdict for plaintiff. A bill of exceptions 
was taken by the defendant, but no writ of 
error prosecuted. 



Case 3STo. 11,985: 

ROCKVILLE & W. TURNPIKE ROAD v. 
MAXWELL. 

[2 Cranch, C. C. 451.] i 

Circuit Court, District of Columbia. April 
Term, 1824. 

Corporations — Stock Subscription— Action bz 
Corporation to Recover, 
The Rockville and Washington Turnpike Com- 
pany may maintain an action against a stock- 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
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holder for the amount of his subscription, and 
are not obliged to resort to a sale of his shares. 

[This was an action on the ease by the 
president, managers, and company of the 
Roekville & Washington Turnpike Road 
against George P. Maxwell.] 

This was a case like the preceding case 
[Case No. 11,980], and THE COURT (nem. 
con.) decided that the plaintiff was not con- 
fined to the remedy by a sale of the shares of 
a delinquent stockholder, but had a substan- 
tive cause of action against him for the sub- 
scription money; and that a subscriber could 
not discharge himself from his obligation by 
an abandonment of his shares. 



Case Kb. 11,986. 

ROCKVILLE & W. TURNPIKE ROAD v. 
VAN NESS. 

[2 Cranch, C. C. 449.] i 

Circuit Court, District of Columbia. April 
Term, 1824. 

Corporations — Stock Subscription — Action to 
Recover— Estoppel. 

1. The commissioner's book of subscriptions 
is prima facie evidence that the subscriptions 
were genuine, or made by persons duly author- 
ized: and the fact that the defendant was ap- 
nointed. by the stockholders, one of the man- 
agers, and had acted as such, is prima facie 
evidence of an admission, on his part, of the 
existence of the corporation. 

[Cited in Turnbull v. Payson, 95 U. S. 421.] 
[Cited in brief in Fisher v. Seligman, 75 Mo. 
19.] 

2. Directors de facto, of a corporate body are 
to be considered, prima facie, as directors de 
jure. 

[Cited in U. S. v. Williams, Case No. 16,- 
713.] 

3. It is not incumbent on the plaintiff to prove 
that the managers were elected by a majority 
of votes. 

[Cited in Slocum v. Warren, 10 R. I. 122.] 

4. Ifi is not competent for any stockholder to 
deny the existence of a corporation. 

5. It is not competent for a real original sub- 
scriber to the company, who was one of the 
commissioners, named in the act of incorpora- 
tion, for receiving subscriptions, and who acted 
as such, and who was afterwards, at a meeting 
of the stockholders,, elected as one of the 
managers, and acted as such, to object, in an 
action by the company against him for not pay- 
ing the instalments called for, that a sufficient 
number of shares had not been subscribed to 
justify such election. 

This was an action on the case [by the 
president, managers, and company of the 
Rockville & Washington Turnpike Road] for 
$1,615, being the amount due from the de- 
fendant [John P. Van Ness,] for his sub- 
scription upon eighty-five shares of the capi- 
tal stock. The plaintiffs read the act of 
Maryland of February 3, 1S18, (c. 97), en- 
titled "An act to incorporate companies to 
make certain turnpike roads through the 
counties of Montgomery, Frederick, and 

i [Reported by Hon. William Cranch, Chief 
Judge.] 



Washington, and for other purposes," and 
also the act of congress of February 15, 1819 
(3 Stat. 482), entitled "An act to authorize 
the president and managers of the Rock- 
ville and Washington Turnpike," &c, and 
also the original subscription book opened at 
the city of Washington, by the defendant 
and the other commissioners named in the 
Maryland act, and the book containing the 
original minutes of the proceedings of the 
company, showing the time of the organiza- 
tion of the company, and the election of the 
defendant as one of the managers, and his 
acting as such, and the orders for the pay- 
ment of the instalments, etc. 

Mr. Hay, for defendant, contended that 
the plaintiff must show itself to be a body 
corporate, and must prove that the 1500 
shares required by the charter to be sub- 
scribed, were actually taken by real bona 
fide subscribers, and offered evidence to 
prove that the subscription of J. H. Blake, 
for fifteen shares, as entered in the sub- 
scription book by the defendant, was so en- 
tered by the defendant without the authority 
of the said Blake; that it was made pub- 
licly without specifying or alleging any au- 
thority therefor; and was so made from a 
desire to complete the subscription in order 
to justify the organization of the company, 
and under an expectation that such subscrip- 
tion would be ratified by the said Blake, 
whose name was thus subscribed. Mr. Hay 
also offered to prove that so many of the 
subscriptions were made in the names of per- 
sons without their authority as would reduce 
the number of shares actually subscribed for 
below 1500, the number required by the char- 
ter as a prerequisite to the organization of 
the company. 

Mr. Jones, contra. The company was ac- 
tually organized, managers chosen, of whom 
the defendant was one. The plaintiff cannot 
be bound in an action against this defend- 
ant, a stockholder, to prove the handwriting 
of all the subscribers, nor that the subscrip- 
tions were bona fide. As against this de- 
fendant, the book of subscriptions is con- 
elusive evidence. The plaintiff is only bound 
to prove that it is acting as a corporation 
de facto. This court has so decided in the 
ease of Mechanics' Bank of Alexandria v. 
Minor [Case No. 9,385]. If it is a corpora- 
tion de facto, it must be presumed to be so 
de jure, until those who exercise the fran- 
chise shall be removed by quo warranto. 
THE COURT (nem. con.) refused to re- 
ceive the evidence offered, saying that, as 
the defendant was a real original subscriber 
to the company, and was one of the commis- 
sioners for receiving the said subscriptions, 
and was elected one of the managers of the 
said company, and acted as such, in virtue 
of the said election, it was not competent 
for him, in this action, to object that a suf- 
ficient number of shares had not been sub- 
scribed to justify such election. 
THE COURT also (nem. con.) was of opin- 
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ion that the commissioners' book of subscrip- 
tions is prima facie evidence that the sub- 
scriptions were genuine, or made by persons 
duly authorized, and that the fact that the 
defendant was elected one of the managers 
by the stockholders, and acted as such, is 
prima facie evidence of an admission, on 
his part, of the existence of the corporation. 
That directors de facto, of a corporate body, 
are to be considered prima facie as directors 
de jure, and that it -was not incumbent on 
the plaintiff to prove that the managers 
were elected by a majority of votes. That 
it is not competent for any stockholder to 
make the objection to the existence of the 
corporation, inasmuch as they have chosen 
the president and managers; and have had 
all the benefits of the corporation. They can- 
not now set up as a defence their own want 
of power. 

Verdict for the plaintiff, $1,405 with in- 
terest, &c. 

The defendant took a bill of exceptions, 
but did not prosecute a writ of error. 

[For subsequent actions by same plaintiffs 
against different defendants, see Cases Nos. 
11,984 and 11,985.] 



Case No. 11,987. 

In re ROCKWELL et al. 

[4 N. B. R. 243 (Quarto, 74).] * 

District Court, E. D. New York. Oct. 14, 1870. 

Bankruptcy — Discharge — Assets — Fiftt per 
Uext. 

1. Where an application for a discharge had 
been made prio-- to July 14th, 1870. and a ref- 
erence ordered to a register in bankruptcy to 
take necessary proofs and ascertain if the as- 
sets were not equal to fifty per cent, of the 
claims proved against the estate of the bank- 
rupt, upon which he was liable as principal debt- 
or, the register not having made his report 
thereon until after the amendment to the bank- 
runt act ri6 Stat. 276], approved July 14th, 
1870, the bankrupt filed a supplemental petition 
referring to the amendment of July 14th, 1870, 
and the court modified its original order of ref- 
erence, and directed the register, in addition 
to the requirements of the first order, to deter- 
mine and report whether the assets were equiv- 
alent to fifty per cent, of the debts and liabili- 
ties contracted after January 1st, 1869. 

2. Upon the report of the register to the ef- 
fect that he had examined the several papers 
before him (including a consent to the bank- 
rupt's discharge), that the proofs appeared sat- 
isfactory; and there being no opposing inter- 
est, that the assets of the bankrupt were equal 
to fifty per cent, of claims proved on account 
of debts and liabilities contracted subseauent 
to January 1st, 1869, upon which he was lia- 
ble as principal debtor, that the assent in num- 
ber and value of creditors who had proved their 
claims on debts contracted subsequent to Janu- 
ary 1st, 1869, had not been filed, and that un- 
der the amendments to the bankruDt act, ap- 
proved July 27th, 1868 tt5 Stat. 227], and July 
14th, 1870 [16 Stat. 276], the bankrupt, was en- 
titled to his discharge. Discharge granted by 
the court. 

The petition and application of the above 
named H. Lewis Woodruff for a discharge 
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from his debts, having on the 11th day of 
March, 1870, come on to be heard, and it 
being alleged in behalf of said bankrupt, that 
due notice to his creditors has been given 
as required by law; and it appearing that 
the proceedings in this case were commenced 
after the 1st day of January, 1S69: On mo- 
tion of Mr. J. Benedict .on behalf of said 
bankrupt, it is ordered that it be, and it is 
hereby referred to William H. Comstock, 
Esq., one of the registers in bankruptcy of 
this judicial district, to take the necessary 
proofs, and to ascertain and report to this 
court, with all convenient speed, whether 
the assets of the said bankrupt were or were 
not equal to fifty per cent, of the claims 
proved against the estate of the said bank- 
rupt, upon which he is liable as the principal 
debtor, and which claims had been proved 
prior to the making of this order; and wheth- 
er the assent in writing of a majority in num- 
ber and value of the creditors of said bank- 
rupt, to whom he had become liable as the 
principal debtor, and who had proved their 
claims, had been filed in this case before 
the time of the said hearing of the applica- 
tion for such discharge on the said 11th day 
of March, 1870, above mentioned, as requir- 
ed by the amendment to the bankruptcy act 
[15 Stat. 227], approved July 27th, 1868; and 
also, whether the said bankrupt has in all 
things conformed to his duty under the bank- 
ruptcy act of the United States and .the 
amendments thereof, and is entitled, under 
the provisions thereof, to receive a discharge. 
And it is further ordered, that the assignee 
of any creditor of said bankrupt, as well as 
the said bankrupt, may appear and produce 
proofs, and examine and cross-examine wit- 
nesses upon the said reference, and that the 
proceedings and report of the said register, 
in pursuance of this order, shall stand eon- 
firmed and be conclusive upon the questions 
hereby referred, unless the same shall be 
excepted to within the time and in the man- 
ner required by the rules and practice of 
this court. N. K. Hall. 

The petition of H. L. Woodruff, of the city 
of Utica, county of Oneida, and state of New 
York, respectfully showeth: That he has 
already filed his petition to this court for 
his final discharge from his debts, in pur- 
suance of the bankrupt act; and that prior 
to the 14th of July, 1870, an order was made 
by this court referring the matter to Wil- 
liam H. Comstock, Esq., a register in bank- 
ruptcy, residing in Oneida county, to ascer- 
tain whether the assets of the late firm of 
James Rockwell & Co., of which he was a 
member, were equivalent to fifty per cent, 
of the debts and liabilities of said firm; but 
that since said order was granted, to wit: 
on the said 14th day of July, 1S70, congress 
amended said act so as to require the fifty 
per cent, clause to apply only to those debts 
which were contracted since the 1st day of 
January, 1869, and not to those debts that 
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were contracted prior to that time. Your 
petitioner, therefore, prays that this court will 
grant an order amending said last mentioned 
order, so that the inquiry before the said' 
register shall apply only to those debts con- 
tracted since the 1st day of January, 1869, 
instead of those prior to that time, and for 
such relief as this court may deem proper 
to grant. 

H. Lewis Woodruff, Petitioner. 
Dated Utica, August 27th, 1870. 

United States of America, Northern Dis- 
trict of New York, ss.: I, H. Lewis Wood- 
raff, the petitioning debtor mentioned and 
described in the foregoing petition, do here- 
by make solemn oath that the statements con- 
tained therein are true according to the best 
of my knowledge, information, and belief; 
that I am a citizen of the United States of 
America, and that I will bear true faith and 
allegiance to the same. 

H. Lewis Woodruff, Petitioner. 

Subscribed and sworn to before me, this 
29th day of August, 1870. 
J. B. L. Hamilton, Notary Public, Oneida 

County, New York. 

At the District Court of the United States 
for the Northern District of New York, on the 
30th day of August, 1870. Present, Hon. 
Nathan K. Hall, Judge. 

Oh reading and filing the petition of H. 
Lewis Woodruff, and on motion of Mr. J. 
Benedict, attorney for petitioner, it is or- 
dered, that the order heretofore made in this 
matter, dated April 7th, 1870, be so far modi- 
fied that the said register shall, in addition to 
what is required by said order, take proofs, 
determine, and report whether the assets of 
the late firm of James Rockwell & Co. are 
equivalent to fifty per cent, of their debts 
and liabilities contracted after the 1st day of 
January, 1869, in pursuance of an amend- 
ment of the act, entitled "An act establish- 
ing an uniform system- of bankruptcy through- 
out the United States, approved July 14th, 
1870" [16 Stat. 276], and make his report 
with all convenient speed. N. K. Hall. 

At Utica, in said district, on the 3d day of 
October, 1870, before William H. Comstock, 
register in bankruptcy, to whom this matter 
was referred. 

To the Hon. Nathan K. Hall, District Judge 
— Sir: In pursuance of orders, copies of 
which are hereto annexed, I proceeded to take 
the necessary proofs in this matter. I have 
carefully examined all the papers filed in 
my office in this matter, and also the affida- 
vit of bankrupt before discharge; the certifi- 
cate of register; affidavit of assignee; consent 
of creditors that discharge be granted to 
said bankrupt; proof of publication of notice 
to show cause why a discharge should not be 
granted, and clerk's certificate of serving no- 
tices of application for a discharge; which 
papers are on file in the United States dis- 



trict clerk's office for this district, at Buffalo, 
New York. These proofs before me being 
satisfactory to me, and there appearing no 
opposing interest: Wherefore I find that 
the assets of said bankrupt were equal to 
fifty per cent of the claims proved against 
the estate of the said bankrupt, on account 
of debts and liabilities contracted on and 
after January 1st, 1869, upon which he was 
liable as principal debtor, and which claims 
had been proved prior to the making of said 
order, and that the assent in writing of a 
majority in number and value of the creditors 
of said bankrupt, to whom he had become 
liable as the principal debtor, on and after 
the 1st day of January. 1869, and who had 
proved their claims, had not been filed in this 
case before the time of the said hearing of 
the application for such discharge, on the 
11th day of March, A. D. 1870, as required 
by the amendments of the bankrupt act [15 
Stat 227], approved July 27th, 1808, and 
July 14th, 1870 [16 Stat. 276], and that the 
said bankrupt has in all things conformed to 
his duty under the bankruptcy act of the 
United States, and the amendments thereof, 
and is entitled under the provisions thereof 
to receive his discharge. 
W. H. Comstock, Register in Bankruptcy. 

At Buffalo, in said district, on this 14th day 
of October, 1870: 

This case having heretofore, to wit, on the 
15th day of February, 1870, come on to be 
heard upon the petition and application of the 
said bankrupt for a discharge from all his 
debts; and upon the order heretofore made 
thereon, that all creditors who had proved 
their debts, and all persons in interest might 
appear on the day last mentioned, at 10 
o'clock in the forenoon, and show cause, if 
any- they had, why the prayer of the said 
petition should not be granted; and it now 
appearing that notice of such order has been 
given as required by law and the practice 
of the court; and that the said bankrupt has 
in all things conformed to his duty under 
the act of the congress of the United States 
[14 Stat. 517], entitled, "An act to establish 
a uniform system of bankruptcy throughout 
the United States," approved March 2d, 1867,. 
and is entitled, under the provisions thereof,, 
to receive a discharge, it is hereby ordered, 
adjudged, and decreed, that this court do- 
grant, and it hereby does adjudge, decree, 
and grant to the said H. Lewis Woodruff, in- 
dividually, and as a member of the late firm 
of Rockwell & Woodruff, the said bankrupt,, 
a discharge from all his debts, except as in 
said act provided. And it is further ordered, 
adjudged, and decreed, that a certificate of 
such discharge, under the seal of this court 
(attested by the clerk thereof), in the words 
and figures following, viz.: 

"Whereas, H. Lewis Woodruff, of the city 
of Utica, in the county of Oneida, and state 
of New York, has been duly adjudged a bank- 
rupt under the act of congress establishing a 



[20 Fed. Cas. page 108S] 



(Case No. 11,988) RODBIRD 



uniform system of bankruptcy throughout the 
United States, and appears to have conform- 
ed to all the requirements of law In that be- 
half, it is therefore ordered by the court, 
that said H. Lewis Woodruff, individually and 
as a member of the late firm of Rockwell & 
"Woodruff, be forever discharged from all 
debts and claims, which by said act are made 
provable against his estate, and which exist- 
ed on the 29th day of May, 1869, on which day 
the petition for adjudication was filed against 
him, excepting such debts, if any, as are by 
said act excepted from the operation of a 
discbarge in bankruptcy. 
- "Given under my hand and seal of the 
court, at Buffalo, in the said district, this 
14th day of October, A. D. 1870. 

"(L. S.) N. K. Hall, Judge. 

"Attest: M. P. Fillmore, Clerk." 

—Be immediately signed by the judge of this 
court, and given to the said bankrupt And 
thereupon the certificate of the discharge of 
the said bankrupt, under the seal of this 
court, attested as aforesaid, and in the words 
and figures aforesaid, was duly signed by the 
said judge, and given to the said bankrupt on 
the day and year in the caption of this order 
and decree above mentioned. 

In testimony whereof, and of the proceed- 
ings in this matter, on the same day and 
year, and at the place mentioned In the cap- 
tion hereof, the record thereof is duly signed 
by the clerk of the said court. 

M. P. Fillmore, Clerk. 



ROCKWOOD (OSGOOD v.). See Case No. 
10,605. ' 



Case 'No. 11,988. 

RODBIRD v. RODBIRD. 

[5 Cranch, C. C. 125.] i 

Circuit Court, District of Columbia. March 
Term, 1837. 

Tax Sales — How Payment Made — Surplus — 
Void Sale. 

1. A deed from the corporation of Washing- 
ton upon the sale of a lot, for non-payment* of 
the taxes upon it, is void unless the surplus of 
the proceeds of the sale, after deducting the 
taxes and expenses, was paid to the register of 
the corporation, or other person authorized by 
law to receive the same, with ten per cent, per 
annum, as interest thereon, computed from the 
expiration of two years from the day of sale 
until the actual payment of such surplus and the 
receiving the deed from the corporation. 

2. If, at the time of a sale of a lot in Washing- 
ton for non-payment of taxes, there was per- 
sonal property thereon, of sufficient value to 
pay the taxes, the sale is null and void. 

Ejectment [by Eliza Ann Rodbird against 
Ebenezer Rodbird] for lots Nos. 15 and 16, 
in square No. 620, in the city of Washington. 
At the trial it was admitted that Absalom 
Rodbird, Jr., was seized in fee of the lots, 



i [Reported by Hon. William Cranch, Chief 
Judge.] 



on the 30th of December, 1829, and died in- 
testate in November, 1831, leaving the plain- 
tiff's lessor his only heir at law. The de- 
fendant offered in evidence a deed in fee to 
himself from the corporation of Washington, 
duly executed and recorded, dated November 
26, 1832, and offered evidence to prove that 
on the 30th of December. 1829, (the day of 
sale to the defendant,) there were due upon 
the said lots more than two years' taxes, and 
that no personal property was found, (liable 
to the payment of the same,) by the collector 
of taxes, who, however, had no recollection 
of going upon these particular lots or either 
of them for that purpose. That on the 30th 
of December, 1829, the lots in dispute were 
sold by the collector of taxes for the cor- 
poration of Washington, at a tax sale, to the 
defendant, after public notice, &c, for the 
sum of 518.82; the amount of the taxes and 
expenses (being $17.71) were then paid by 
the defendant to the collector, and the resi- 
due, or the surplus of the purchase money, 
(being §1.11) was, on the 28th of March, 
1832, paid to a certain Absalom Rodbird, Sr., 
claiming to be the legal representative of the 
aforesaid Absalom Rodbird, Jr. 

Whereupon, at the prayer of Mr. Marbury 
and Mr. Bradley, for the plaintiff, THE 
COURT, (THRUSTON, Circuit Judge, con- 
tra,) instructed the jury, that if they should 
believe from the said evidence, that the 
residue of the said purchase money, after 
deducting the amount of taxes due on the 
said lots, and the expenses of sale, was not 
paid, (within ten days after the expiration, 
of two years from the day of sale, or at any 
time after the expiration of the said ten days, 
with ten per cent, per annum as interest 
thereon, computed thereon from the expira- 
tion" of the two years aforesaid, until the 
actual payment of such residue, and the re- 
ceiving of the said deed from the corporation,) 
to the register of the corporation, or other 
person, authorized by law to receive the 
same, then the deed of the corporation to the 
said defendant is void, and the plaintiff is 
entitled to recover In this action. 

The plaintiff's eounsel further offered evi- 
dence to prove that there were persons liv- 
ing upon the lots, or one of them, and that, 
at the time of sale, there was upon the lots, 
or one of them, personal property of sufficient 
value to satisfy the taxes. Whereupon, at the 
prayer of the plaintiff's counsel, 

THE COURT (THRUSTON, Circuit Judge, 
contra), instructed the jury, that if, from the 
said evidence, they should be of opinion, that 
at the time of the said sale in 1829, there was 
personal property on the said lots or either 
of them, of sufficient value to pay the said 
taxes, then the said sale of the said lots 
was null and void. See Act Cong. May 15, 
1820, § 10 (3 Stat 583), "to incorporate the 
inhabitants of the city of Washington;" and 
the by-law of the corporation of Washington, 
of October 13, 1823 (Rothwell's City Laws, 
161). 
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Verdict and judgment for the plaintiff. 

The defendant took bills of exception, and 
sued out a writ of error, but did not prose- 
cute it; and it "was dismissed by the supreme 
court at January term, 1S38. 



Case KTo. 11,989. 

In xe RODDIN et aL 

[6 Biss. 377.] i 

Circuit Court, N. D. Illinois. July, 1875. 

Bankruptcy — Bond bt Partxeks— Distribution. 

A claim on a bond signed individually by the 
members of a firm, but not for a firm debt or 
obligation, is not entitled, as against partnership 
creditors, to be paid in bankruptcy from the 
partnership assets. It is a joint, but not a 
partnership debt. 

[Cited in Cribb v. Morse, 77 Wis. 327, 46 N. 
W. 127.] 

[Appeal from the district court of the 
United States for the Northern district of 
Illinois.] 

In bankruptcy. Appeal from the district 
court by William E. Hale, assignee of Rod- 
din & Hamilton, bankrupts, against Mariet- 
ta A. Roddin, wife of the senior member of 
the firm. Mrs. Roddin had obtained a decree 
in the superior court of Cook county, for ali- 
mony in a divorce case against her husband, 
and Roddin and Hamilton, who were part- 
ners, both executed a bond for the due pay- 
ment of the amount of the decree. Roddin 
& Hamilton going into bankruptcy, Mrs. 
Roddin proved up her claim for alimony 
against the estate, claiming that she was en- 
titled to be paid out of the partnership as- 
sets pro rata with the other creditors of the 
partnership. 

Charles Hitchcock, for partnership cred- 
itors, cited: In re Bucyrus Mach. Co. [Case 
No. 2,100]; In re Webb [Id. 17,313]; Ex 
parte Weston, 12 Mete. (Mass.) 1; Forsyth 
v. Woods, 11 Wall. [78 U. S.] 484. 

George L. Paddock, for Mrs. Roddin, cited: 
In re Meliek [Case No. 9,399]; Mead v. Na- 
tional Bank of Fayetteville [Id. 9,366]; Col. 
Partn. 616; In re Kahley [Case No. 7,594]-, 
Hapgood v. Cornwell, 48 111. 64. 

DRUMMOND, Circuit Judge. The claim of 
Mrs. Roddin against Roddin & Hamilton is 
not entitled to be paid out of the partnership 
assets equally with the claims of creditors of 
the firm, but the creditors of the copartner- 
ship have the right to be paid out of the 
partnership assets in preference. Though 
the claim of Mrs. Roddin is a joint debt, yet 
it is not a firm debt; and though the joint 
or separate property of the partners could be 
applied to the payment of her claim, the prop- 
erty of the firm must first go to pay the firm 
debts. The assignee is directed to act in ac- 
cordance with this opinion. 

i [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



Case No. 11,990. 

RODDY v. UNITED STATES. 

[2 Pittsb. Rep. 374; 10 Pittsb. Leg. J. 161; 
3 Wall. Jr. 358.] 

Circuit Court, W. D. Pennsylvania. 1862. 

Principal and Surety — Official Boxd — Dis- 
charge of Surety — Limitation of Action. 

^ .1. Where a postmaster has made a default 
in not paying the quarterly balances found to be 
due to the United States by the auditor for the 
P. O. department, and the postmaster general 
has failed to institute suit against, such post- 
master and his sureties for two years from 
and after such default, the sureties are dis- 
charged. 

2. Proviso to third section of act of congress 
of March 3, 1825 [4 Stat. 103], construed. 

[Error to the district court of the United 
States for the Western district of Pennsyl- 
vania.] 

On the 5th day of June, 1861, suit was 
brought against John D. Roddy and D. We- 
yand, sureties upon the official bond of H. 
C. Marks, late postmaster at Somerset, Penn- 
sylvania. Bond in six hundred dollars, 
dated the 17th day of June, 1S53, condi- 
tioned that the said Harvey C. Marks shall 
well and truly execute the duties of post- 
master according to law. The declaration 
sets forth, generally, that said Harvey C. 
Marks did not faithfully, once in three 
months, as he was required, render accounts 
of receipts and expenditures in the man- 
ner and form prescribed by the postmaster 
general, and hath not paid the balance of 
all monies that came to his hands for post- 
age. 

The defendants plead that Harvey C. 
Marks having been a defaulter for more 
than two years previous to the time of suit 
brought against them, his sureties, that un- 
der the proviso contained in the 3d section 
of the act of March 3, 1825, they were no 
longer liable. It reads as follows: "Provid- 
ed, that if default be made by the post- 
master aforesaid at any time, and the post- 
master general shall fail to institute suit 
against such postmaster and said sureties, 
for two years, from and after such default 
shall be made, then and in that case the 
said sureties shall not be held liable to the 
United States, nor shall suit be instituted 
against them." 

The account of the post office department 
filed in the case, and the only evidence pro- 
duced at the trial, shows that the first de- 
fault was made for quarter ending 31st of 
March, 1856, and that default was made 
every succeeding quarter from that time 
down to 30th of June, 1860, the postmaster 
in all that interval not having furnished a 
single quarterly account. The account of the 
department shows his indebtedness because 
of these defaults to be on the 30th of June, 
1857, $2,158.46. The 30th of June, 1859, was 
claimed the latest day to which the liability 
of the sureties extended. 

The court below refused to sustain the 
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plea of defendants, and instructed the jury: 
"That the limitation contained in the proviso 
to the 3d section of the act of March 3, 
1825, is a bar only to the recovery' of the 
several balances accruing more than two 
years before the institution of the suit. For 
the sums -which accrue within two years, the 
plaintiff is entitled to recover, not exceeding 
the penalty of the bond." To this instruc- 
tion the defendant below excepted, and a 
bill of exceptions was sealed. A verdict and 
judgment were rendered in favor of the 
plaintiff below for six hundred dollars, the 
amount of the penalty of the bond [case 
unreported]. 

Howard & Roddy, for plaintiffs in error, 
contended, that the case was within the 
spirit and meaning, and also within the let- 
ter of the proviso to the 3d section of the 
act of March 3, 1825. 

Mr. Carnahan, TJ. S. Dist. Atty., for defend- 
ant in error, argued, that the true construc- 
tion of the proviso was to limit the recovery 
to balances accruing within two years. 

GREER, Circuit Justice. I think this case 
comes not only within the letter, but witniii 
the spirit, of the proviso to the third sec- 
tion of the act of March 3, 1825. If default 
be made "at any time," and suit be not 
brought in two years, the sureties shall not 
be liable to the United States, nor shall suit 
be instituted against them. In this case, the 
postmaster first made default on the 30th 
of June, 1857. He was permitted to remain 
in office three years without rendering an 
account or paying the balance of $2,158.46 
then due. Here was a case of gross negli- 
gence on the part of the officers of the gen- 
eral post office, against which it is the ob- 
vious policy of the statute to protect the 
sureties. The case of Jones v. TT. S., 7 How. 
[48 U. S.] 681, turned chiefly on the appro- 
priation of payments. A running account 
had been kept, and the balance due, on the 
last quarter, was within the two years, so 
that the question now before us did not arise 
and was not decided. In the case of Post- 
master General v. Fennell [Case No. 11,307], 
Mr. Justice McLean has given the construc- 
tion to this section of the act which it 
seems it fairly demands. He observes that 
the statute was adopted for the benefit of 
the sureties, and to excite the utmost de- 
gree of vigilance in the department. The 
reason urged why statutes of limitation 
should not run against the government is 
founded upon a theory that it cannot be 
guilty of laches, and would be apt to suffer 
if the neglect of its servants to prosecute 
its claims, should be permitted to release a 
surety. But this is an enactment for the 
purpose of protecting, innocent sureties 
against the results of official laches. When 
a deputy postmaster becomes a large de- 
faulter, and is afterwards permitted, for 
three years, to continue in office, without ren- 
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derlng an account, or paying the balance 
previously d\ie, it would be unjust to the 
sureties to make them victims of such con- 
duct in the officers of government. It is 
the very evil from which the statute was in- 
tended to protect the surety. A failure to 
institute suit in due season discharges the 
sureties from all liability on their bond, and 
prohibits a suit thereon after that time. The 
judgment is reversed, and a venire de novo 
ordered, if requested by the plaintiffs below. 



Case Wo. 11,991. 

In re RODGER et al. 

[IS N. B. R. 252.] i 

District Court, S. D. New York. Sept. 3, 1878. 

Bankruptcy — Fiduciary Debts — Composition — 
Discharge.. 

Fiduciary debts are discharged by a composi- 
tion in bankruptcy. 

[In the matter of Jane C. Rodger and 
James Wardrobe, bankrupts.] 

Charles Wehle, for the motion. 
Gray & Davenport, contra. 

CHOATE, District Judge. This is a motion 
to dissolve an injunction by which a judg- 
ment creditor of the bankrupts has been re- 
strained from arresting the bankrupt, Ward- 
robe, on execution. A creditor's petition was 
filed July 10, 1878, and there has yet been 
no adjudication, " but proceedings for a com- 
position are now pending. The judgment was 
for goods sold and delivered, and the pro- 
ceedings that have been had in the state 
court amount to an adjudication, conclusive 
in this court, that the plaintiffs were induced 
by the false and fraudulent representations 
of Wardrobe as to their financial condition 
to sell the goods to the alleged bankrupts. 
The point to be determined turns upon the 
question whether this debt as against Ward- 
robe will be released in case the composition 
is accepted and confirmed. In re Shafer [Case 
No. 12,695]. The affidavits certainly do not 
make out a case for a stay of execution 
against Wardrobe, if the claim against him 
will not be discharged, for though they show 
the opinions of the affiants that Wardrobe's 
personal attendance on the business is at pres- 
ent necessary in order that the debtors may 
realize on their stock of goods so as to pay 
the composition, they show no facts from 
which the court can properly draw the same 
conclusion, if it were proper to stay execution 
on such a ground. 

The authorities on the question whether 
debts created by the fraud or embezzlement 
of the bankrupt, or contracted by him while 
acting in a fiduciary character, are discharged 
by proceedings for a composition, are con- 
flicting. The supreme judicial court of Mas- 
sachusetts and the general term of the New 

i [Reprinted by permission.] 
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York supreme court have decided that they 
are not discharged. Wilmot v. Mudge [103 U. 
S. 217]; Libbey v. Strasburger [14 Hun, 120]. 
The supreme court of New Hampshire, the 
United States district court of New Jersey, 
and the general term of the New York com- 
mon pleas hold that they are discharged. 
Wells v. Lamprey, 16 N. B. R. 205; In re 
Schaf er [Case No. 12,695] ; Bamberg v. Stern, 
18 N. B. R. 74. The case of Ex parte Hal- 
ford, L. R. 19 Bq. 436, cited in "Wilmot v. 
JIudge [supra], seems to have no bearing on 
the question, because it is expressly provided 
in the English bankrupt law that the debtor 
shall remain liable on the unpaid balance of 
such debts. St. 32 & 33 Vict. c. 62, § 15. The 
bankrupt law of 1867 [14 Stat. 517] provided 
no measures for a composition between the 
debtor and his creditors, but provided for 
proceedings for the discharge of the debtor 
on his application to the court therefor, and 
by section 33, it was provided "that no debt 
created by the fraud or embezzlement of the 
bankrupt or by his defalcation as a public 
officer, or while acting in any fiduciary char- 
acter, shall be discharged under this act; but 
the debt may be proved and the dividend 
thereon shall be a payment on account of said 
debt; and no discharge granted under this act 
shall release, discharge, or affect any person 
liable for the same debt for or with the 
bankrupt, either as a partner, joint contract- 
or, indorser, surety or otherwise. And in all 
proceedings in bankruptcy commenced after 
one year from the time this act shall go into 
operation, no discharge shall be granted to a 
debtor whose assets do not pay fifty per 
centum of the claims against his estate, un- 
less the assent in writing of a majority in 
number and value of his creditors, who have 
proved their claims, is filed in the case at 
or before the time of application for dis- 
charge." Section. 43 contains provisions for 
the estate being wound up by trustees under 
direction of a committee of the creditors, if 
the creditors at a meeting should, by a cer- 
tain majority vote, so resolve and the court 
should approve. This section, however, ex- 
pressly provided that in such case the winding 
up and settlement, should be deemed "pro- 
ceedings in bankruptcy under this act," and 
that the debtor might apply for and obtain a 
discharge as if the resolutions had not been 
passed, etc. The amendatory act under which 
composition proceedings are taken was passed 
June 20, 1874 [IS Stat. 178], and is entitled 
"An act to amend and supplement an act, 
etc., and for other purposes." - Section 17 pro- 
vided as follows '. "That the following pro- 
visions be added to section 43 of said act; 
that in all eases of bankruptcy now pending 
or to be hereafter pending, by or against 
any person, whether an adjudication in bank- 
ruptcy shall have been had or not, the cred- 
itors of such alleged bankrupt may at a meet- 
ing, etc., resolve that a composition pro- 
posed by the debtor shall be accepted in sat- 
isfaction of the debts due to them from the 



debtor." It contains specific directions as to 
the majority required for the adoption of the 
resolutions and for an inquiry by the court 
whether it is for the best interest for all 
concerned. It also provides for the produc- 
tion by the debtor of "a statement of the 
whole of his assets and debts, and the names 
and addresses of the creditors to whom such 
debts respectively are due," and also de- 
clares that "the provisions of a composition 
accepted by such resolution in pursuance of 
this section shall be binding on all the cred- 
itors whose names and addresses and the 
amounts of the debts due to whom are shown 
in the statement of the debtor produced at 
the meeting, etc., but shall not affect or pre- 
judice the rights of any other creditors." The 
original bankrupt law was embodied in the 
Revised Statutes passed June 22, 1874, and by 
section 5117 it was provided "that no debt 
created by the fraud or embezzlement of the 
bankrupt, or by his defalcation, etc., shall be 
discharged by proceedings in bankruptcy; but 
the debt may be proved and the dividend 
thereon shall be a payment on account of 
the debt. No inference, however, can be 
properly drawn from the substitution of the 
words "by proceedings in bankruptcy" for 
the words used in the original act "under this 
act" that it was adopted with reference to 
the amendment of the bankrupt law by the 
act of June 20, 1874 [supra], or was intended 
to enlarge the scope of this section so as to 
include cases arising under the act of June 
20, 1874, because the Revised Statutes (sec- 
tion 5601) expressly provided that "the enact- 
ment of the said revision is not to affect or 
repeal any act of congress passed since De- 
cember 1, 1873, and all acts since that date 
are to have full effect as if passed after the 
enactment of this revision; and as far as 
such acts vary from or conflict with any pro- 
visions contained in this revision, they are to 
have effect as subsequent statutes and as 
repealing any portion of the revision incon- 
sistent therewith." The Revised Statutes are 
in fact to be regarded as a statute passed on 
the first day of December, 1S73, and upon 
this question are only entitled to such weight 
as they may properly have as a statute in 
pari materia, and as such throwing light on 
the general legislative purpose and policy 
touching the subject-matter. The change 
made in embodying the original bankrupt law 
into the Revised Statutes was necessary, or 
some change of phraseology was necessary, 
because the words "under this act" were no 
longer appropriate, and although the words 
to be substituted might have been "under this 
title," yet there is nothing to indicate that 
the words adopted as a substitute were in- 
tended to make any change in the meaning 
of the statute. The Revised Statutes were in- 
tended to be in a strict sense a revision of 
existing statutes and the presumption is 
against a change in meaning from a mere 
verbal change, where the old phraseology 
could not be retained and the words substi- 
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tuted may have been used with like intent 
and meaning. See section 5595.. This explan- 
ation seems necessary, because in the case of 
Wilmot v. Mudge [103 U. S. 217] the opinion 
of the court seems to proceed in part at least 
on the words thus introduced by the Revised 
Statutes into section 33 of the original law, 
as if the language of the Revised Statutes 
was to have the force on a question of con- 
struction of a contemporaneous or subsequent 
act. In fact, for all purposes of construc- 
tion, the act of June 20, 1S74, is subsequent 
to the Revised Statutes, and as the latest ex- 
pression of the legislative will, controlling if 
unambiguous. It may, I think, be assumed, 
then, that the change of phraseology in the 
Revised Statutes is unimportant, and that the 
question, as a question of construction, must 
be determined by the language of the original 
act [14 Stat. 517], and the amendatory act 
of 1874 [supra]. 

Looking at the provisions of those two 
acts, it seems to me that fiduciary debts are 
released by composition proceedings under 
the 17th section of the act of 1S74. It is ob- 
vious enough that creditors of this descrip- 
tion are within the class of creditors referred 
to in that section under the terms "each 
known creditor," "all the creditors of the 
debtor." Indeed, it has not been contended 
that they are not included within the section 
for the purpose of their 'being included in 
the statement to be produced by the debtor, 
and of obtaining a payment equally with 
other creditors of the estate, but it is insist- 
ed that they take such payment as a divi- 
dend only, leaving their debts undischarged 
as to the balance. It is to be observed that 
this class of creditors are clearly within sec- 
tion 43 of the original act to which the 
provisions of section 17 of the act of 1874 are 
by the terms of that section "added." But 
if they are within the meaning of this com- 
position section at all, how can it be said that 
the resolution is in any sense whatever 
"binding" on them, unless the composition 
satisfies and releases their claims? If they 
were included for the purpose of receiving 
a pro rata share with other creditors, but, as 
is claimed, not for the purpose of having 
their debts satisfied or released, -the com- 
position might in some sense be said to be 
binding on the debtor, but it could not be 
said to be "binding" on them. There is noth- 
ing in the act to show a purpose to exclude 
this class of creditors from the composition. 
Indeed, the contrary is so clear that in the 
discussion of this question that theory has 
not been proposed. 

The provision as to creditors not named in 
the statement is evidently intended to guard 
against careless omissions on the part of the 
debtor, and it may well be doubted whether 
a composition was good where the omissions 
were so many as to show that the statute 
was not being used in good faith by the 
debtor to effect a compromise with all his 
creditors, according to its evident scope and 
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spirit; whether by an artful selection of cred- 
itors to be notified and creditors to be omit- 
ted he could get rid in this way of a part 
only of his debts. 

It is said, however, that the act of June 20, 
1S74, being an amendment of the act of 1867, 
the words "no debt shall be discharged" un- 
der this act in the 33d section of the act of 
1867 become operative by their own force 
upon every part of the act as amended, and 
that so they have in reality the same legal 
effect as the more general words in the Re- 
vised Statutes, "no debts shall be discharged 
by proceedings in bankruptcy" if the Revised 
Statutes were controlling on the question, 
and it is further urged that it was the evi- 
dent policy of the act of 1S67, shown by 
many of its other provisions, as well as the 
one now in question, that it was designed 
for the relief of honest debtors, and that 
the release of debts fraudulently contracted 
was contrary to the evident policy and pur- 
pose of its framers. As to the first of these 
suggestions it is to be observed that the 
words "discharged under this act," and the 
words of the Revised Statutes, "discharged 
by proceedings in bankruptcy," had primari- 
ly reference, when used in those statutes 
respectively, to peculiar proceedings for a 
discharge provided for in these statutes re- 
spectively, and were not, when so used, used 
with reference to an entirely different kind 
of proceeding not then in existence, and 
whether or not on an amendment of the stat- 
ute these words shall have the force and ef- 
fect to cover and embrace a new and differ- 
ent kind of discharge, introduced into the 
act lay the amending statute, depends upon 
whether the language of the amending act 
can be fairly reconciled with such a pur- 
pose. If full and fair effect can be given to 
all the provisions of the subsequent act, 
consistently with such purpose, then the prin- 
ciple which requires the whole act as amend- 
ed to be read as far as possible as a single 
enactment would extend the words of the 
original act to the new but similar case pro- 
vided for in the amending act, though that 
new case was not within the purview of the 
'framers of the original act. But where, as 
in this case, the terms of the subsequent act 
are unambiguous, and are clearly incon- 
sistent with such purpose, and can have, no 
meaning if the words of the original act are 
deemed so extended as to cover this new 
case, then such construction is impossible, 
and violates that rule of construction which 
requires due force and effect to be given to 
all parts of a statute, and also that obvious 
rule of construction which makes the latest 
declaration of the legislative will controlling 
over an earlier declaration of the same will. 
Now, in this case, it seems to me that the 
terms of the act of 1874 are clear and unam- 
biguous, and would be in fact and effect an- 
nulled and made meaningless by giving the 
extension and force to the words of- the 
earlier statute here contended for. These 
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words cannot be taken, therefore, by con- 
struction to be so enlarged, but must be held 
to refer to what they referred to in the origT 
inal act, the discharge thereby provided for. 
The other suggestion of the general poliey 
of the bankrupt law would be entitled to 
great weight in a doubtful question of con- 
struction. In the interpretation of contem- 
poraneous statutes, this suggestion is en- 
titled to its greatest weight, but where the 
statutes in pari materia are passed at a con- 
siderable interval of time, there is always a 
possibility of a change in the poliey which 
actuates and governs legislation on a given 
subject; and if the later statute is unam- 
biguous on the point in question and, fairly 
interpreted, indicates a different policy from 
that which appeared in the original act, this 
is itself the best evidence that the policy of 
the law-making power has undergone a mod- 
ification in reference to the subject-matter, 
and there is no room for the application of 
the test herein sought to be applied. The 
subsequent, statute, if clear, indicates the 
policy of the law-makers at the time of its 
enactment. To apply this principle to the 
present case, and admitting fully all that is 
claimed as to the policy apparent in the 
bankrupt law of 1867, it is very evident that 
that policy had in important respects become 
modified, and that, too, in the interest of 
debtors, at the time of the passage of the 
act of June 20, 1874. Under the original act, 
a bankrupt's property was sequestered for 
the benefit of his creditors, to be administer- 
ed by an assignee or trustees to be chosen by 
them or appointed by the court. The debtor 
had no voice or part in that administration. 
Under the act of 1874, this strictness of deal- 
ing with the debtor was so far mitigated that 
by a certain majority vote of the creditors, 
and with the approval of the court, the 
debtor might be permitted by these composi- 
tion proceedings to retain on certain condi- 
tions, to be agreed on between him and the 
majority of his creditors, the substantial con- 
trol of his property and business, and thus 
work out a stipulated percentage of his debts, 
to be paid in satisfaction of the whole. It 
is unnecessary to refer to other particulars 
which show the same change of purpose as 
to the treatment of the debtor who was 
bankrupt. This is enough to show that the 
rigorous policy towards debtors, evident in 
the act of 1867, is entitled to little weight 
in the construction of the act of 1874, and 
cannot for a moment avail to wrest from 
their obvious effect and meaning the lan- 
guage of the later act. "While the discharge 
of fiduciary debts is certainly a very "wide de- 
parture from the poliey of the original bank- 
rupt law, it may have been supposed by the 
framers of the act of 1874 that the large ma- 
jority in value of creditors required at one 
stage of the proceedings, three-quarters, and 
the necessity of satisfying the court that the 
composition is "for the best interest .of all 
concerned," were substantial barriers against 
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the abuse of the statute. It is certain that 
the interests of fiduciary creditors are 
among "the interests of all concerned" which 
the court is bound to guard, and if it ap- 
pears that their interests, which of course 
includes their right to retain their claims for 
the unpaid balance of their debts, if the es- 
tate is regularly wound up in bankruptcy, 
will be unduly sacrificed to the interests of 
other classes of creditors, or of the debtor, 
by the confirmation of the composition, it 
might be a valid ground for withholding the 
approval of the court 

For these reasons, and on the grounds so 
fully stated by Judge Nixon in the case of 
In re Schafer, ut supra, but with hesitation, 
in view of the very high authority to the con- 
trary, I am of opinion that fiduciary debts 
are discharged by composition proceedings. 
Motion denied. 

[NOTE. Subsequently an injunction was is- 
sued to restrain a creditor from further pro- 
ceedings who had instituted proceedings in the 
state court for the purpose of setting aside the 
agreement entered into in a composition be- 
tween the bankrupts and a majority of their 
creditors. Case No. 11,992]. 
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In re RODGER et al. 

[18 N. B. R. 381.] i 

District Court, S. D. New York. Oct. 8, 1878. 

Bankruptcy -Composition— Return of Debtor's 

Books — Order Carrying out Composition 

Agreement. 

1. Where, by the terms of resolution of com- 
position, it is provided that the property and 
books of the bankrupts, which have been there- 
tofore held by an assignee under a voluntary 
assignment, should be returned to the debtors, 
creditors who are bound by the composition will 
be held to have consented to such transfer: and 
if, by any means, such transfer shall be effect- 
ed in furtherance of the terms of the resolu- 
tion, they will not be permitted to undo what 
has thus been doiie with consent. 

2. In pursuance of the terms of such a resolu- 
tion, an ex parte order was obtained from the 
state court, discharging the voluntary assignee 
in so far as the decree confirming the composi- 
tion affected the rights of the creditors, and the 
assignee thereupon delivered the property and 
books to the debtors. Subsequently a credit- 
or who had refused to., accept the composition 
notes, and whose debt was contracted by fraud 
on the part of one of the debtors, moved in the 
state court for an inspection of the books, and 
to vacate the order discharging the assignee. 
Held, that the action of the creditor was a vio- 
lation of tht, composition agreement; and, un- 
der the power given the bankrupt court to en- 
force the agreement, such action must be en- 
joined. 

[In the matter of Jane S. Rodger and James 
Wardrobe, bankrupts.] 

Gray & Davenport, for the motion. 
Chas. Wehle, contra. 

CHOATE, District Judge. In this case a 
composition had been confirmed, by the 

i [Reprinted by permission.] 
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terms of which it is provided that the prop- 
erty of the bankrupts, and their books of ac- 
count, which had been theretofore held by 
an assignee under a voluntary assignment, 
should be returned to the debtors. After the 
final order In composition, . the voluntary as- 
signee applied to the court of common pleas, 
which is the court having jurisdiction of the 
matter; and upon proof of the confirmation 
of the composition, and of the compliance on 
the part of the debtors with the terms there- 
of, so far as they were required to do any- 
thing as a condition precedent to the return 
of the property and the books to them, he 
procured an order of that court discharging 
the assignee from all further liability on ac- 
count of his trust as such assignee, in so far 
as the decree of this court confirming the 
composition affects the rights of the cred- 
itors of said alleged bankrupts. This order 
of the common pleas having been entered, 
the assignee re-delivered the property and 
the books held under the assignment to the 
debtors, and they are now. using the same in 
their business. The composition was for 
thirty-five cents on the dollar in installments, 
evidenced by promissory notes, all of which 
are to become payable within nine months. 
The order of the common pleas was made on 
the ex parte application of the assignee. 

In this state of the case, a creditor who 
has' refused to receive the composition notes, 
and whose debt was contracted by fraud on 
the part of one of the debtors, or at least who 
has obtained an adjudication to that effect in 
a state court, which adjudication is conclu- 
sive upon the facts so far as this court is 
concerned, has made a motion against the 
assignee, in the court of common pleas for 
an inspection of the books, and to vacate the 
order discharging the assignee, and the al- 
leged bankrupts now move for an injunction 
against the prosecution of this proceeding of 
the creditor in the state court. 

It is clearly the duty of this court to- pro- 
tect, the bankrupts, from any action on the 
part of creditors who are bound thereby, de- 
signed either to enforce payment of their 
debts, or to annoy or prevent the bankrupts 
from performing the agreement of composi- 
tion. No creditor, therefore, can be allowed 
to take any action for the purpose of pro- 
curing a different disposition of the assets of 
the bankrupts from that agreed to by the 
terms of the composition, or of interfering 
with their carrying on their business, pend- 
ing payment of the composition, so far as 
that is expressly or by necessary implication 
permitted by the resolutions of composition. 
In this case it was clearly the intention of 
the creditors that the debtors should have 
the unrestricted use and possession, pending 
the maturity of the composition notes, of 
their assets and books theretofore in the 
hands of the voluntary assignee. And it 
was obvious that such possession and use of 
20l'ED.CAS.— 69 



the assets and books are ordinarily necessary 
to enable debtors to carry out the composi- 
tion and pay the notes, since It is only by 
such use of the property in the continuance 
of their business that they have in general 
the means to perform the composition agree- 
ment. And this stipulation is therefore not 
to be regarded as one for the debtors' bene- 
fit alone, but for the mutual benefit of debt- 
brs and creditors. 

It is true the creditors cannot by a mere 
resolution transfer the property from the vol- 
untary assignee, who is not a party to the 
proceeding in bankruptcy, to the debtor. But 
they can and do give their consent to such 
transfer; and if by any means such transfer 
shall be effected in furtherance of the terms 
of the composition agreement, they will not 
be permitted to take any action to undo what 
has thus been done with consent. That is the 
present case. The obvious tendency and pur- 
pose of the creditor's action Is to effect a res- 
toration to the assignee of the assets and 
books which he" has surrendered to the 
debtors, and this is a violation of the com- 
position agreement; and, under the power 
given to this court to enforce the agreement, 
the creditor must be enjoined from going on 
with such action. 

It is insisted that the ex parte order of the 
common pleas was not warranted by the 
state of facts; that the state assignee should 
not be discharged till the composition is fully 
paid; but so far as a creditor bound by this 
composition is concerned, he is to be held to- 
have consented to the very thing that has 
been done; and even if thereby some secu- 
rity which he, in common with the other 
creditors, had in the possession by the as- 
signee of the property under the trusts of 
the assignment, is gone, yet that surrender 
of security is a part of what the creditors 
have agreed to in consideration of the ben- 
efits, to them of the composition agreement, 
and the creditors cannot be permitted ' to 
disturb the action thus taken, even if it be, 
irregular as regards other parties. 

It is wholly immaterial that the claim of 
this creditor is .a claim based on fraud.. 
While the question whether such debts are- 
discharged by the composition is conceded to 
have been a doubtful question of law, yet, 
that question having been passed on in this 
case adversely to their creditor, it cannot be 
admitted that the doubt that existed should 
or can in any way interfere with the grant- 
ing to the debtors of what is held to be their 
right under the law. Injunction granted. 
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Case Mo. 11,993. 

The RODNEY. 

[Blatchf. & H. 226.] i 

District Court, S. D. New York. April, 1831. 

Seamen's Wages— Enhanced Wages — Provisions 
— Maritime Liens — Priority — Costs. 

1. Where a mate had on board his vessel a 
■private adventure, consisting of provisions, 
which were used for the necessary support of 
himself and of the crew: Held, that he was en- 
titled to recover, as enhanced wages, the value 
of the part consumed for his own support, and 
to be allowed, out of a surplus in court, the 
value of the supplies beyond his own support. 

2. In the disposition of the proceeds of a ves- 
sel, different claims are marshalled as follows: 
(1) Seamen, suing for wages; (2) material men; 
*(3) a consignee, for money advanced for tow- 
age, pilotage, light-money and port duties — 
<each claim carrying with it its own costs. 

f Cited in The Sailor Prince, Case No. 12,219; 
; The Antelope, Id. 481.] 

3. Where parties appear in court, not under 
compulsion, but voluntarily to protect their own 
rights, their claims for costs are entitled to only 
the same priority with their other claims. 

In admiralty. The libel in this case was 
filed in rem, by material men, for necessaries 
furnished the brig Rodney. A stipulation 
was entered into by the several parties, that 
the vessel should be valued at §1,350, 'and be 
discharged on the claimant's filing a bond 
to that amount, which was done accordingly. 
Afterwards, a petition was filed by other 
material men, and by the mate and seamen 
for wages. The mate included, under his 
charge for wages, the value of some hams 
on board belonging to him, which were con- 
sumed for the necessary support of the crew. 
The consignee of the vessel also claimed a 
lien upon her for light-money, pilotage, tow- 
age and port duties, advanced by him. The 
funds in court not being adequate to the 
discharge of all the claims, a question arose 
as to the order of priority in their distribu- 
tion. 

BETTS, District Judge. As the proceeds 
of the vessel in this ease are insufficient to 
meet all the claims, it becomes necessary to 
settle the priority of payment between the 
the parties before the court. The following 
parties claim satisfaction of their demands 
out of the fund: (1) Seamen; (2) the con- 
signee, for port duties and charges, and oth- 
er advances; (3) material men. The item ob- 
jected to in the mate's claim is for provi- 
sions furnished by him, amounting to fifteen 
dollars. The mate had a private adventure 
of hams on board, and, the crew being 
short of provisions, the master obtained those 
hams for the necessary support of the crew. 
In strictness, such a disposition of the provi- 
sions did not amount to the necessary finding 
by a seaman of his own subsistence, so as to 
partake of the character of extra wages. 
Had the mate been obliged to consume the 

i [Reported by Samuel Blatchford, Esq., and 
Francis Howland, Esq.] 



hams for his own support, he might un- 
doubtedly have been allowed then* value in 
the nature of wages, upon the same principle 
that seamen recover, as wages, the cost of 
subsistence, when it is not furnished them 
by the vessel. 5 Poth. Cont. 393; Cont. de 
Louage des Mat. § 4, pi. 215; The Madonna 
D'Idra, 1 Dod. 37. So far as these provisions 
were necessarily applied to his own support, 
the mate may therefore recover for them as 
his subsistence, and thus as part of his wages. 
But, in strictness of law, for the residue, he 
would be obliged to come upon the proceeds 
in the character of a material man, or he 
might be substituted, in respect to the de- 
mand, in place of the master, and would then 
stand upon the same footing the master 
would, had he purchased the supplies from 
the mate, and would accordingly be post- 
poned to creditors having a priority of lien. 
Nevertheless, as the extra charge is very 
trivial in amount, and the supply was of im- 
minent necessity to the crew, I do not feel dis- 
posed to divide the demand, and shall allow 
the mate's charge for provisions to pass under 
the privilege of his wages, as if they had 
been consumed by himself. Had the claim 
been brought forward as the one under which 
the vessel was to be sold, and so as to affect 
essentially other liens, I might have dis- 
tributed it into different orders of priority, 
giving that part furnished the crew no more 
than its strict legal privileges. The court 
feels authorized to deal with remnants and 
surpluses, as against the ship-owner, upon 
an equity of a more enlarged character than 
it exercises in administering relief to parties 
prosecuting their rights by action. Gardner 
v. The New Jersey [Case No. 5,233]. All fix- 
ed, legal priorities will be observed in such 
cases, as a general rule. Still, the obligation 
to observe them will not be so controlling as 
not to leave it to the discretion of the court 
to give precedence, in fit cases, to a demand 
which ordinarily would take a secondary or 
inferior place. This consideration is not to 
be overlooked, particularly when the ship- 
owner, the real debtor, is seeking of the 
court the favor of taking the proceeds of his 
ship from the registry; and, as all the pres- 
ent suitors are appealing to the equity of 
the court to transfer to them those funds, 
instead of permitting the owner to obtain 
them, it seems not unreasonable, in this par- 
ticular, to deal with them as the owner him- 
self would be dealt with. The mate, then, 
will be permitted to tack this small claim to 
his more considerable demand for wages, and 
have the same order of payment prevail as to 
both. 

It is very manifest that the contestation 
between the parties is not founded upon the 
question of the privileged character of this 
portion of the mate's claim more than of the 
whole of it. The merits of the controversy 
relate to the order of priority which the re- 
spective demands may be entitled to claim. 
The claims before the court are of four de- 
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scriptions: (1) "Wages of seamen; (2) port 
charges and duties paid by the consignee; 
(3) work and materials performed and fur- 
nished by laborers and material men whilst 
the vessel lay at quarantine; (4) the costs of 
the respective parties and of the officers of 
court The question is, in what order the 
proceeds in court shall be marshalled to meet 
these various demands. It is to be observed, 
however, that, in disposing of the points, the 
court does not assume the jurisdiction of a 
court of chancery, to compel parties to sub- 
mit to a marshalling of assets, in the usual 
acceptation of that authority; but it inquires 
into and determines in what order, upon the 
principles of the law maritime, these several 
demands would have been chargeable upon 
the vessel had the suits been against her, or 
upon the owner had the actions been in per- 
sonam. 

■ 1. Seamen's wages take the highest place 
in the scale of privileges. Seamen are the 
most essential and the most meritorious of 
all who contribute to the support of naviga- 
tion and trade. The well-established rules 
of the maritime law seem to give them a 
precedence over all other creditors. The 
French ordinance Giv. 1, tit. 14, art. 16) pro- 
vides, that when the value of the ship shall 
not be sufficient to discharge all claims upon 
her, seamen's wages shall be preferred to all 
other charges. See, also, Val. Comm, This 
is changed by specific legislation in France. 
The Code of Commerce mates an arrange- 
ment of privileges which postpones that of 
seamen to many others not recognised by 
the general law maritime as entitled to pri- 
ority. Code de Com. art 191. Sir "William 
Scott secured the preference to seamen over 
the holders of a bottomry bond (The Fa- 
vourite, 2 C. Rob. Adm. 232), and, at a more 
recent day, re-affirmed the principle by a 
strong expression of opinion in favor of sea- 
men (The Sydney Cove, 2 Dod. 13). The 
supreme court of the United States have, in- 
cidentally, given the same character to the 
claim for wages. Blaine v. The Charles Car- 
ter, 4 Cranch [S U. S.] 332. The fund will, 
accordingly, be applied to the satisfaction of 
the wages of the seamen and of their taxed 
costs, before the material men are paid. 

2. The consignee, having paid light-money, 
towage, pilotage and port duties, claims a 
lien on the vessel for his reimbursement 
These disbursements were manifestly indis- 
pensable to the entry of the vessel into port; 
and, if there be a well-founded doubt wheth- 
er, upon the general principles of the mari- 
time code, a superior privilege for their satis- 
faction can be maintained, it may have to 
be denied, unless it is recognised by regula- 
tions of positive law. The privilege is ex- 
plicitly given by the French Code, and is 
assigned, in order of priority, a rank above 
that of the wages of seamen. Code de Com. 
art 191. The privilegium of the civil law, 
however, had respect only to credits given* 
the vessel per se, or to those demands which, 



from their character, imported that the ves- 
sel was looked to for satisfaction, such as 
those which arose from services or materials 
furnished in her construction or refitment. 
Dom. Civ. Law, bk. 3, tit 1, § 5; Nov. p. 97, 
c. 3; Dig. 20, 4-6; Id., 42, 5, 26. -Port duties 
are nowhere recognised in the English juris- 
prudence as one of those claims which the 
admiralty will enforce, or which have any 
other existence than what may be given to 
them by the revenue laws. In Ripley v. 
Gelston, 9 Johns. 201, the supreme court of 
this state incidentally allude to light-money 
and towage as claims having a lien on the 
vessel; but the point under consideration 
did not require that particular to be decided, 
and the expression was probably used rath- 
er to designate what was matter of rightful 
charge or claim, than to qualify its rank or 
efficiency. The revenue laws do not attach 
the demand specifically to the vessel. She is 
not admitted to entry, nor can her cargo be 
admitted or unladen in port, or the vessel 
depart, without the payment of port charges. 
Act March 2, 1799 (1 Stat. 627). And pos- 
sibly the act,-- which thus raises an indebted- 
ness or responsibility, might enable the Unit- 
ed States to seek its satisfaction by process 
in rem against the vessel. Yet that would 
be merely an incident to the comprehensive 
remedies possessed by government for the 
collection of its revenues, and would not nec- 
essarily go over to a third party who should 
discharge the demand. There being no no- 
vation provided by statute, a court of ad- 
miralty would not supply it, unless the equi- 
ties were of an exceedingly high and urgent 
character. The payment cannot be consider- 
ed as made to save the vessel from forfeit- 
ure, and as entitled, on that account, to 
special distinction, or as imparting to the 
one making the payment the priorities pos- 
sessed by the government in respect to the 
demand. If a lien existed in favor of the 
United States, by virtue of the indebtedness, 
most clearly no forfeiture followed the fail- 
ure to satisfy the lien. Forfeitures are nev- 
er implied. They are, in relation to the rev- 
enue laws, creatures of statute. All that the 
vessel could have been subjected to, if the 
consignee had not interposed, would have 
been an action for the recovery of those 
dues and of the costs of such action. Had 
there, however, been a forfeiture, the claims 
of the seamen for wages would have taken 
priority over the rights of the United States 
accruing under such forfeiture. The St. 
Jago de Cuba, 9 "Wheat. [22 U. S.] 409. The 
remedy of pilots and wharfingers would be 
no greater than that of the United States, 
and, accordingly, if the consignee, by satis- 
fying those dues, was entitled to the privi- 
leges of the original creditors, their demands 
would not overreach the claims of seamen. 
The claims Of all parties, therefore, to priori- 
ty over the seamen, are disallowed. 

3. The accounts of the petitioners who fur- 
nished necessary supplies and labor to the 



ROELKER (Case No. 11,995) 

vessel at quarantine, are entitled to be paid 
previous to the claims of the consignee for 
duties paid on the cargo. Had the govern- 
ment sought satisfaction of duties out of the 
fund in court, its demand must have been 
paid in preference to the claims of the ma- 
terial men. The duties had accrued and be- 
come payable before the debts to the ma- 
terial men were incurred. The government, 
therefore, stood first in equity, independent 
of the consideration of its prerogative rights. 
It is not necessary to inquire what would have 
been the rule had the liens of the material 
men existed when the vessel came into port. 
Their credits were given to the vessel after 
she had become chargeable with duties, and, 
as against the government, they could not 
equitably ask to have that liability post- 
poned on their account, as their services were 
not necessary to put the vessel in a situation 
to create and incur those duties. She had 
completed her voyage when their debts were 
incurred. But the consignee of the ship only 
cannot possess himself of the advantage of 
the government priority. No act of congress 
transfers that privilege to a party who re- 
ceives the ship or cargo, and .discharges the 
duties. Such payment by him would be 
esteemed voluntary, or to have been made 
out of funds of the consignor. In this in- 
stance, the consignee has not the equity of a 
consignee or shipper of goods who could not 
land the cargo without satisfying the duties. 
In such a case, the cargo might be perish- 
able, and he might be compelled to mate the 
advance immediately. Here the vessel was 
in ballast, and the consignee could pay, or 
omit to pay, at his option. Although the 
court might refuse to pay over the fund to 
the owner, before this demand was satisfied, 
yet the consignee is not entitled to any pri- 
ority over other creditors in its distribution 
here. 

4. It is contended, that all necessary par- 
ties who have been brought into court by 
force of the proceedings here, are entitled to 
their costs out of the fund. The intervention 
of all the parties has been voluntary. No one 
has been coerced to appear. It is, therefore, 
unnecessary to inquire what remedy the 
court would afford a party who had been 
wrongfully compelled to appear and answer. 
Where no attachment against the person is 
sued out by the promovent in an admiralty 
cause, it is wholly optional with parties 
whether they intervene or not. If they make 
themselves parties, it is to protect or enforce 
some right of their own in the subject mat- 
ter of the suit. Their relief in regard to 
costs, then, ought to be only commensurate 
with and dependent upon their relief in re- 
gard to the subject of contestation. That 
rule will accordingly be now observed. The 
seamen will recover their wages and costs 
in full, the material men their demands and 
costs out of the residue, and the balance, if 
any, may be paid over to the consignee. 

Let the clerk report the amount due to the 
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respective parties, and tax the costs, and, on 
the confirmation of his report, let payment 
be made in conformity to these principles. 
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Case Wo. 11,995. 

Ex parte ROELKER. 

[1 Spr. 276.] i 

District Court, D. Massachusetts. Dec, 1854. 

Interpreter— Compulsory Attendaxce. 

1. The court will not compel the attendance 
of an interpreter, or expert, who has neglected 
to obey a subpoena, unless in case of necessity. 

[Cited in Buchman v. State, 59 Ind. 6. Quot- 
ed in Ex parte Dement, 53 Ala. 389.] 

2. Semble. That a person may be compelled 
to attend, as an interpreter, in case no other 
can be obtained to perform that office. 

[Quoted in Ex parte Dement, 53 Ala. 389.] 

During a trial, upon an indictment, Hallett, 
district attorney, stated to the court that he 
had several witnesses for the government, 
who spoke only the German language; that 
a subpoena had been served on Mr. Roelker, 
as an interpreter, but he had neglected or re- 
fused to attend; and he moved for a capias 
to bring him in. 

SPRAGUE, District Judge, said, that a sim- 
ilar question had heretofore arisen as to ex- 
perts, and he had declined to issue process 
to arrest, in such cases. "When a person has 
knowledge of any fact pertinent to an issue 
to be tried, he may be compelled to attend, 
as a witness. In this, all stand upon equal 
ground. But to compel a person to attend, 
merely because he is accomplished in a par- 
ticular science, art, or profession, would sub- 
ject the same individual to be called upon, in 
every cause in which any question in his de- 
partment of knowledge is to be solved. Thus, 
the most eminent physician might be com- 
pelled, merely for the ordinary witness fees, 

i [Reported by P. E. Parker, Esq., assisted by 
Charles Francis Adams, Jr., Esq., and here re- 
"printed by permission.] 
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to attend from the remotest part of the dis- 
trict, and give his opinion in every trial in 
which a medical question should arise. This 
is so unreasonable, that nothing but necessity 
can justify it. The case of an interpreter is 
analogous to that of an expert. It is not 
necessary to say what the court would do, if 
it appeared that no other interpreter could 
be obtained, by reasonable effort. Such a 
case is not made, as the foundation of this 
motion. It is well known, that there are in 
Boston many native Germans, and others 
skilled in both the German and English lan- 
guages, some of whom it may be presumed 
might, without difficulty, be induced to at- 
tend, for an adequate compensation. Motion 
denied. 



ROELLE (UNITED STATES v.). See Case 
No. 16,186. 

ROEMER (GROUCH v.). See Case No. 3,437. 



Case Wo. 11,996. 

ROEMER V. LOGOWITZ et aU 

uircuit Court, D. New Jersey. Nov. 7, 1871. 

Patents — Patentability — Fastenings pok Bags 
— Equity Pleading— Surplusage. 

[1. In equity pleading, after alleging the in- 
fringement of a valid patent, it is surplusage, 
and not multifariousness, to aver the infringe- 
ment of a void reissue thereof.] 

[2. A new device, though inferior to prior 
devices for the same purpose, is "useful" and 
patentable, if it be not frivolous, nor injurious 
to public morals or to the well-being of society.] 

[3. The novel combination of movable staples 
at the corners of a travelling bag frame, with a 
lock in the middle of the frame, is patentable 
as a fastening device, although staples and 
locks had been in use separately theretofore.] 

[4. A device known and used in foreign coun- 
tries, but not patented there, nor described in 
a printed publication, is patentable in the Unit- 
ed States by a person without notice thereof.] 

T5. Bending the metal top of a travelling bag 
frame into sockets for fastening-staples at the 
corners is a patentable novelty, with respect, 
to a device whereby such sockets are made by 
other pieces of metal attached to the plate.] 

[6. The patent granted to William Roemer, 
July 31, 1866 (No. 56,801), for "improvements 
in travelling bags," held valid.] 

[Disapproved in Roemer v. Simon, Case No. 
11.997.J 

[This was a bill in equity by "William Roe- 
mer against Samuel Logowitz and others for 
infringement of letters patent.] 

BY THE COURT. This is a bill filed by 
complainant for an injunction and an account 
for the infringement of his letters patent by 
the defendants. He claims an exclusive 
right of making, using,- and vending to oth- 
ers \o be used, certain new and useful im- 
provements in travelling bags, secured to 
him and his assigns by two several letters 

1 [Not previously 'reported.] 



patent; the first dated July 31, 1866, and 
numbered 56,801, and the other dated Octo- 
ber 20, 1868, and numbered 83,212. The 
ebarge in the bill is that the said defendants, 
associated and doing business together, with 
full knowledge of complainant's rights, and 
without his license, manufactured, used, and 
sold to others to be used,, large quantities of 
devices for fastening and holding together 
the jaws or mouths of travelling bags, or 
satchels, in combination with the said jaws, 
which devices are the same as, and possess 
the same elements as, those made and in- 
vented by complainant, and which form the 
new and useful improvement in travelling 
bags, as named and described in and covered 
by his letters patent, and that said devices 
so manufactured and sold by defendants are 
well calculated to deceive and mislead the 
public, and being of an inferior quality and 
style, and the- manner of making the same is 
such, that they still further have damaged, 
and still damage, the sale of the complain- 
ant's invention, and the sale of his improve- 
ments under his said letters patent. The de- 
fendant Samuel Logowitz puts in his answer, 
denying (1) the novelty of the invention 
claimed by the plaintiff; (2) that the said in- 
ventions are the subject-matter for a patent, 
under the patent laws of the United States; 
(3) that the defendants have infringed any of 
the rights secured to the plaintiffs in said 
patents, 

A large amount of testimony has been tak- 
en, and various exhibits made, by the re- 
spective parties, for the purpose, on the one 
hand, to prove the complaint, and, on the 
other, to establish the points of defense, all 
of which I have carefully examined and con- 
sidered. The counsel for the defendants, in, 
the beginning of his argument, asked that the 
complainant's bill might be dismissed for 
multifariousness. He stated that it set forth 
the infringement of two distinct and separate 
patents, without any allegation or proof that 
they were connected together or used simul- 
taneously, which it was necessary to show in 
order to embrace violations of both in the 
same suit. The defendants ought to have 
raised this objection by demurrer to the 
complainant's bill, although the court doubt- 
less has the power, sua sponte, to take it at 
the hearing, where it thinks that the ends of 
justice require such a course. Story, Eq. PI. 
§ 271; Ward v. Cooke, 5 Madd. 122; Whaley 
v. Dawson, 2 Schoales & L. 370. Instead of 
demurring to the bill on this ground, he dis- 
tinctly alleges that the invention described 
and claimed in complainant's second patent, 
No. 83,212, and every substantial and mate- 
rial part thereof, is described in the first pat- 
ent, No. 56,801, and that, therefore, the said 
patent No. 83,212 is wholly null and void, 
and in the affidavits put on file by him, on 
resisting the motion for a preliminary injunc- 
tion, is one of Adolph Faber du Faur, who 
swears that he has had large experience as 
an expert in patent eases, that he has exam- 
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ined the two patents of the complainant, and 
that they are substantially the same inven- 
tion. Admitting the allegation to be true, 
and treating the complainant's second patent 
as a mere duplication of the first, as the de- 
fendant, by such proof, would have us do, 
we must regard the description of the second 
patent in the bill of complaint as surplusage, 
and the question of multifariousness does not 
arise. As all the testimony put in by both 
parties in the cause refers to complainant's 
patent No. 58,801, and the complainant's so- 
licitor, in his argument, waived all parts of 
his pleadings relating to the later patent, No. 
83,212, and acknowledged that there was no 
proof of its infringement, we will consider 
the case in reference only to the first patent. 

These letters patent were granted to the 
complainant on the 31st of July, 1866, for 
"improvement in travelling bags." In the 
specifications annexed he says:' 

"The nature of my invention consists in the 
application of two staples or clamps, one at 
or near each end, to the frame of a travel- 
ling bag, etc., in such a manner that when the 
said bag is packed very full the said staples 
or clamps shall fasten the ends or corners of 
the frame together so as to prevent any arti- 
cles from falling out of the same, and at the 
same time relieve the lock of the bag from 
any undue, or excess of, strain." 

"In the drawing, C represents the Iron 
frame to which the material forming the 
travelling bag or valise is attached, made 
in the usual manner, and provided with a 
lock, D, near its center. On the top of this 
frame, near the rounded corners, I apply a 
staple or clamp, J, J, made of strong wire, 
and turned down at each end, and secured 
by a strap, E, firmly attached to the top of 
the frame in such a manner as to allow the 
staple or clamp to be turned easily. * * * 
This cjamp is made at a very small expense, 
and, in combination with the lock usually ap- 



plied, secures firmly the frame of the bag 
together, so that, even when packed very 
full, the frame will be prevented from open- 
ing at the corners. I am aware that clamps 
have been applied to small and fancy bags, 
instead of a lock, at or near the center of 
the frame, and do not claim, therefore, the 
application of clamps or staples to travelling 
bags, broadly. But what I claim as my in- 
vention, and desire to secure by letters pat- 
ent, is a frame for travelling bags, having 
staples, J, and strap, E, adjusted on the top 
thereof, relieving the lock from strain, as 
described, constructed, combined, and ar- 
ranged as herein specified." 

The sixth section of the aet of July 4, 1836 
(5 Stat 119), inter alia, enacts that when 
any person has invented any new and use- 
ful improvement, or any machine not known 
or used before his invention, and not in 
public use or on sale with his consent, as 
inventor, he may make application to the 
commissioner of patents, and, on due pro- 
ceedings had, may obtain a patent therefor. 
He is required to deliver a written descrip- 
tion of his invention, and of the manner of 
its construction, in such exact terms as to 
enable any person skilled in the art to which 
it appertains to make the same; and, in case 
of a machine, he must fully explain the 
principle, and the several modes in which 
he has contemplated the application of the 
principle or character by which it is dis- 
tinguished from other inventions, and shall 
particularly specify and point out the part, 
improvement, or combination which he 
claims as his own invention or discovery. 
Looking at the complainant's description of 
his invention, with his specifications, in the 
light of this section, what is the improve- 
ment which he claims to have made? "Not 
the frame of a travelling bag, as the coun- 
sel for the defendant so earnestly insisted, 
but rather a new application of staples or 
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clamps to the frame, near each end, where- 
by the lock is relieved from strain, and the 
jaws of the bag, when it is overpacked, are 
prevented from bulging. The same result 
is accomplished that was avowed to be the 
object of the Matthew's improvement, for 
which a patent was granted in 1859, but 
the complainant claims that he reaches this 
result by the use of substantially different 
mechanical contrivances. 

1. The defendant denies novelty to such 
improvement; declares that the complain- 
ant's devices for holding the jaws together 
were well-known constructions and arrange- 
ments in travelling bags, satchels, and such 
articles, and were used by persons in the 
United States and elsewhere, long anterior 
to the date of his patent In the present im- 
proved state of the arts, it is easier to raise 
the objection of novelty than to determine 
it. If the complainant's claim had been for 
the invention of a specific machine, the ques- 
tion here would be whether it was substan- 
tially new in its structure and mode of opera- 
tion, and not a mere change of form, or in the 
proportion of its parts. But, as it is for an 
improvement to a manufacture in common 
use, the precise inquiry is whether the al- 
leged improvement produces the same effect 
by the same .mechanical means,— which are 
substantially the same. As the letters patent 
granted to the complainant prima facie con- 
fer upon him the exclusive right to its use 
and enjoyment, the burden of proving this 
allegation rests upon the defendant This 
he has attempted to do by the production of 
other well-known fastenings, of which he 
claims that the complainant's patent is a 
mere mechanical equivalent He has used 
great industry in getting together and ex- 
hibiting the various devices used by travel- 
ling bag makers during the last 10 years for 
fastening together the jaws or frames of the 
bags. "With the exception of Exhibits Nos. 
13 and 14, to which we shall advert here- 
after, none of them seem to impair the origi- 
nality of the complainant's patent Although 
cheap in cost and simple in construction, it 
appears to accomplish the end sought to be 
attained by such contrivances by substan- 
tially different means, and by a better com- 
bination of devices than any to which the 
defendant has called our attention. As to 
the Cattnach Exhibits 13 and 14, they are 
not only very similar to the complainant's 
combination, but we are satisfied they were 
manufactured by him during the spring or 
summer of 1866. The recollection of Catt- 
nach and his salesman, Brewer, in regard 
to the time when the frames to which these 
clamps were attached came into their pos- 
session, is not definite enough to overcome 
the direct testimony of the complainant, 
Hackmeister, and Meyberg, corroborated by 
many incidental circumstances, who identi- 
fy the frame, lock, staple, and strap as the 

manufacture of the complainant while his 
application for a patent was pending. 
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2. The defendant having failed to prove 
his allegation of the want of novelty in the 
complainant's invention, we will next con- 
sider his denial that it is the subject-matter 
for a patent. Under the patent laws of the 
United States, everything is patentable that 
is new and useful, and which comes within 
the definition of an art, machine, manufacture, 
or composition of matter, or an improvement 
on any of these. It has been held that a - 
fair and liberal construction of the act makes 
it proper for the court to include every new 
and useful invention within one or other of 
the clauses designated in the statute. Hav- 
ing determined that the complainant's im- 
provement is new, this objection is answer- 
ed by inquiry now whether it is useful? 
This does not mean that the invention or 
improvement must be something of such 
general utility that it is superior to ail other 
devices in use to effect the desired result, 
but simply that it must not be frivolous in 
its character, or injurious to the public mor- 
als, or mischievous to the well doing of so- 
ciety. It may be inferior to many of the 
methods, and yet useful, in the sense that 
the term is used in the patent laws. Trying 
the improvement by this test can there be 
any doubt that it comes within the range 
of patentable objects? Clamps of different 
construction were in use to. hold together 
the jaws of satchels and travelling bags, and 
hence the complainant, in his specifications, 
did not claim these broadly. But he took 
the iron frame of a valise or bag constructed; 
in the usual manner, and on the top thereof,, 
near the rounded corners of the frame, ap- 
plied a staple or clamp made of strong wire,, 
beaded down at each end, and secured by 
a strap attached to the top of the frame in 
such a manner as to allow the clamp or 
staple to be easily turned; when the ends 
or arms of the staple are turned up, per- 
mitting the frame to open, and, when turned 
down, holding them firmly together, thus 
easing the strain upon the lock when the 
bag is full, and preventing the jaws from 
bulging. It cannot be reasonably questioned 
that such a contrivance is useful and appro- 
priate for the purpose for which it was de- 
signed. It* may not be the most convenient 
mode of producing the result If it is not, 
the loss will inure to the patentee, and not 
to the public, who, notwithstanding the pat- 
ent may still exercise their privilege of 
choosing the best. But it is a mode differ- 
ent from those exhibited by the defendant, — 
selected for sale by the defendant if the 
charge of the complainant be true, because 
it was better than the others; and hence it 
is not obnoxious to the objection that it is 
a useless invention. 

THE COURT then proceed to examine the 
evidence in order to decide whether the al- 
leged infringement was proven. Holding that 
the burden of proof was on the complainant, 
they reach the conclusion that the fact of in- 
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fringement was proven, saying: "Upon the 
whole case, we are of the opinion that the 
complainant's invention, as described in his 
letters patent, is new and patentable; that 
there has been an infringement on. the part of 
the defendant; and there must be a decree 
in favor of the complainant for an injunction 
and account, according to the prayer of his 
bill." The opinion then proceeds as follows: 

Having thus disposed of the case, as it ap- 
pears before us in the evidence, we will con- 
sider the application of the counsel of the 
defendant for leave to amend his answer, and 
for an extension of time to enable him to 
prove that the complainant's invention was 
known and used abroad prior to the date of 
his letters patent, and that he was aware of 
such use when he obtained the said letters. 
Under the first proviso of the fifteenth sec- 
tion of the act, of 1836 (5 Stat. 123), if it shall 
appear that the patentee, at the time of mak- 
ing his application for, the patent, believe 
himself to be the first inventor or discoverer 
of the thing patented, the same shall not be 
held to be void on account of the invention 
or discovery being known or used in any 
foreign country, it not appearing that the 
same, or any substantial part thereof, had 
before been patented or described in any 
printed publication. It hence results that a 
foreign knowledge or foreign use of the thing 
patented, where not accompanied by a pat- 
ent, or by a description of the same in a 
printed publication, will not- defeat a patent 
for the same invention or discovery, under 
our laws, where the applicant believed him- 
self to have been the first inventor or dis- 
coverer. But if he had knowledge of the in- 
vention; if, in the words of the preceding 
part of the same section of the act, he "sur- 
reptitiously or unjustly obtained the patent 
for that which was in fact invented or dis- 
covered by another"; if in short, he meanly 
attempted to enrich himself at the public 
expense by stealing the product of other 
men's brains,— then the letters patent give 
Irm no exclusive use of the thing patented, 
and he cannot maintain an action for the in- 
fringement of that which belongs to another, 
or, if abandoned, what has become the com- 
mon property of society. This application of 
the defendant is founded upon the ex parte 
affidavits of Adam Thumling and Morritz 
Wolfsky, which are not evidence in the cause, 
and are not offered as evidence, but to lay 
the foundation for the presumption of knowl- 
edge on the part of the complainant. A metal 
catch revolving in a socket on the top of a 
plate made to fasten the device to the frame 
of a bag, and marked "Exhibit A," is attach- 
ed to these affidavits, and both of the wit- 
nesses swear that they are manufacturers of 
traveling bags, and have made and used such 
a catch and plate or strap in the business 
since the year 1863, and that catches and 
plates of like or somewhat similar construc- 
tion have been in common use in London for 
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some years previous to that date. A catch 
and plate of the alleged invention of the 
complainant, and marked "Exhibits B and 
C," are also attached; and these affidavits 
testify that, having compared them with Ex- 
hibit A, they are of the opinion that the two 
devices are identical and similar in principle 
and use, and only slightly different in form. 

The counsel for the defendant contends 
that these affidavits, although ex parte, taken 
in connection with the admissions of the com- 
plainant, upon his cross-examination, that he 
worked in London during the years 1861, 
1862, and 1863, and especially that he was 
employed in the manufactory of one of the 
affiants (Wolfsky) from March to August, 
1862, afford such a presumption of his knowl- 
edge of the prior invention abroad, and his 
want of good faith in his application for the 
patent here, that further time should be al- 
lowed, after the amendment of the answer, 
to make legal proof of the alleged facts. 
Upon such an application the first inquiry, 
obviously, is whether, in fact, the invention 
of the complainant is the same in principle 
as the one known and used abroad. If dif- 
ferent, or if an improvement, his knowledge 
of the foreign use of that would be no bar 
to his right to a patent here for this. If 
there be anything new or useful in the com- 
plainant's device, it is in the simple and 
cheaper mode in which he holds the clamp to 
its proper place on the frame. In the foreign 
Exhibit A the socket is made by bending a 
piece of metal around the clamp, and fasten- 
ing the two ends on the underside of the 
pla^e, thus forming a socket in which the 
clamp can be adjusted for use. The com- 
plainant dispenses with this strip of metal, 
and simply allows the clamp to revolve under 
the plate, forming a socket or lpop by raising 
the plate at the place where the catch is to 
be inserted, of sufficient size to permit the 
catch fitting therein to work easily. Now, it 
is hardly just to hold that these inventions 
are the same. The difference is slight, but, 
in its practical results, material. It is enough 
to indicate the exercise of the inventive fac- 
ulty in the construction of the complainant's 
device. In such cases the utility and im- 
portance of the new combination afford the 
requisite test of the amount of the invention 
involved in the change. It has been held, for 
instance, that the mere substitution of one 
metal for another in a particular manufacture 
might be the subject of a patent, if the new 
article were better, more useful, or cheaper 
than the old. Curt. Pat. § 8. The complain- 
ant's improvement consists in the different 
means employed by him to hold the clamp in 
its proper place. To that extent it is new, 
and, in so far as it is more simple and cheap, 
it is useful. Possessing the qualities of nov- 
elty and utility, it is patentable. Holding 
these views in reference to the case, I must 
deny the motion to amend the answer, and 
for time to produce testimony as to the prior 
use of the Exhibit A. 
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[NOTE. In a subsequent action, Roemer's 
patent was held invalid. See Roemer v. Si- 
mon, Case No. 11,997.] 



Case No. 11,997. 

ROEMER v. SIMON et al. 

[1 Ban. & A. 138; x 5 0.G. 555.] 

Circuit Court, D. New Jersey. April, 1874.2 

Patents — Novelty — Belief — Fastenings for 

Bags— Practice— Notice of Witnesses 

to be Offered. 

1. In a suit for the infringement of a patent, 
where the defendant offers the evidence of per- 
sons, without having given notice in the answer 
of their names and residences, for the purpose 
of proving that the complainant: is not the origi- 
nal and first inventor of any material and sub- 
stantial part of the thing patented, and the 
evidence is received without objection from the 
complainant's solicitor, and the witnesses are 
cross examined on behalf of the complainant, 
it is a waiver of the want of notice in the an- 
swer, and the acceptance of the testimony can- 
not afterwards be objected to on that ground. 

2. The patentee must not only believe -himself 
to be the original inventor of the thing pat- 
ented, but he must in fact be the original and 
the first inventor. If he acquired his knowl- 
edge of the invention from another, he is not 
the original inventor; and if another has an- 
ticipated him without his knowledge, by use of 
the patented article in the United States, or by 
a published description of it in the United 
States, or abroad, he is not the first inventor, 

3. The patent granted to William Roemer, 
July 33 st, 1866, for "improvement in travelling 
bags;" held invalid for want of novelty. 

4. The case of Roemer v. Logowitz [Case 
No. 11,996], wherein the same patent was held 
valid, not followed. 

[This was a bill in equity by William Roem- 
er against Edward Simon and others for the 
infringement of letters patent No. 56,801, 
granted to complainant July 31, 1S66.] 

Jonathan Marshall, for complainant, 
P. H. Betts, for defendants. 

NIXON, District Judge. The bill is filed 
In this case for an alleged infringement of 
letters patent, granted to the complainant, 
July 31, 1866, for "improvement in travelling 
bags." The defendants, in their answer, 
aver, that the complainant is not the original 
and first inventor of the improvement claim- 
ed; that it had been previously in use, and 
■was known to a large number of persons 
named; that a knowledge of the invention 
had been acquired by the complainant 
abroad, and that he had surreptitiously and 
unjustly obtained said patent here; and that 
it had been described in a printed publica- 
tion, by one Samuel Fisher, in London, prior 
to the supposed invention thereof by com- 
plainant. 

Hie testimony in the ease is conflicting, and 
in many respects unsatisfactory; especially, 
that of the complainant, the defendants and 

i [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 

2 [Affirmed in 95 U. S. 214.] 
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several of their employees. I have been un- 
able to reconcile many of their statements of 
facts and circumstances, and am obliged to 
conclude that they have allowed their inter- 
ests or their feelings to warp their judgment, 
and to distrust the accuracy of their recollec- 
tions. Viewing much of the evidence in this 
light, and the affirmative being upon the de- 
fendants, I think they have failed to estab- 
lish all their defences, except the one alleg- 
ing a prior public use of the invention, and I 
proceed to examine the proofs and the law 
upon that point. 

The proofs may be properly considered un- 
der the two heads of (1) foreign, and (2) do- 
mestic prior use. 

1. In regard to the foreign prior use, a 
number of witnesses, undoubtedly, testify 
that travelling bags, having fastenings upon 
them like the complainant's patent, were 
largely manufactured and used abroad, and 
were sent to this country and exhibited for 
sale in the public market. 

A commission was taken out by the defend- 
ants, for the examination of Mr. Samuel 
Fisher, a dressing-bag maker, residing in 
London, and to it was annexed a copy of the 
drawing, accompanying and illustrating the 
patent of the complainant, and which clearly 
revealed the character of the invention claim- 
ed. Mr. Fisher examined the said drawing, 
and, in answer to the oth interrogatory says: 

"The fastening, or catch, described in the 
drawing attached, to this commission, and 
marked 'William Roemer's improvement in 
travelling bags, valises, etc., patented July 
31, 1S66,' was, I believe, invented by a per- 
son named Morse, of London, and was man- 
ufactured by him, before the year 1S61. Be- 
fore that date, I frequently purchased bags, 
with the fastening or catch referred to, of 
him, he having given me to understand that 
the said invention was protected by registra- 
tion up to the year 1861; after that date, 
both before and after the year 1861, I have 
manufactured and. sold bags with the said, 
fastening or catch." 

Oscar Ditzes, a satchel-maker, who came to 
this country in April, 1869, testifies that, in 
1863 he worked in Cologne, on bags having 
catches or fastenings on them, like those de- - 
scribed in Roemer's patent; that previous to 
this, in 1862, he was with the complainant, 
in the employ of Vogel Brothers, in London, 
and, while there, saw many of such catches 
at Keller & Bertrams, No. 28 Remsen street, 
and at Schaffer Brothers; that they were the 
invention of a German, whose name and 
place of business he does not remember; 
and that two of them were attached on the 
top of the frame of each travelling bag, in 
the mode exhibited in the drawing of the 
complainant's patent 

Henry I. Sayers, of the firm of H. I. Say- 

ers & Co., of New York, says that, previous 

to 1866, lie was connected with the firm of 

Calhoun & Bobbins, and had particular 

I charge of the bag department; that he fre- 
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quehtly saw, upon bags imported from Paris, 
catches or fastenings to the jaws of the bags, 
constructed and arranged, upon the same 
general idea, of those of the defendants' Ex- 
hibit No. 17, to wit, two or more saddles or 
brass pieces on the top and sides of the 
frame with the two ends turned down, and 
holding together the jaws of the satchel. 

Henry S. Doxsey, salesman for H. I. Say- 
ers & Co., and formerly his fellow-clerk at 
Calhoun & Robbins, states that the last nam- 
ed firm moved from 26 and 28 Vesey street, 
to No. 410 Broadway, January 1, 1^66; that 
before the removal, in the fall of 1865, he 
recollects seeing there, on sale, imported 
French travelling bags, with two catches fas- 
tened to the top of the frame; that the clamp 
was attached to the frame by a plate, and 
closed over the jaws of the bag, and that 
they only differed from the catches on the 
frame, Exhibit No. 17, in the manner of their 
finish, 

Thomas Walter Griffith, now a resident of 
Newark, New Jersey, and formerly of Can- 
ada, (defendants' Exhibit No. 14 being shown 
to him,) testifies, that he first saw such 
catches or fastenings upon a bag in the pos- 
session of one Benedict, travelling from Ni- 
agra Falls to Toronto, in 1854 or 1855; that 
his mind was so much impressed with the 
utility of the contrivance for fastening the 
jaws of travelling bags, and especially for 
preventing the sides from bulging out, that 
afterwards, on purchasing a bag in London, 
in 1858, he had such catches placed upon the 
frame; that he used the bag with the catches 
for eight or ten years, visiting the United 
States with it more than a dozen times, while 
he owned it, and generally stopping at the 
Fifth Avenue Hotel in New York; that he 
has frequently seen them upon the bags of 
English officers, stationed in Canada; and, 
that the catch he had and saw, was precisely 
like the defendants' Exhibit No. 14, except 
that the clamps turned all the way round 
under the plate, and did not have the small 
knob on this exhibit which prevented such 
turning. 

Carl Frederick Sperling, having made and 
affixed to the jaws of a travelling bag frame, 
a catch similar in all respects to complainant's 
patent, and marked, defendants' Exhibit 10, 
says, that he came to this country in April, 
1S66; that he worked at bag-making in Lon- 
don from August, 1863, to about March, 1866; 
that while in London, he applied to travel- 
ling bags, catches or fastenings, like Exhibit 
10; that such catches were in use in London, 
at that time, and were on sale in the market; 
and, that he purchased them there, at a shil- 
ling a pair, but did not largely use them on 
account of the price. 

There was no contradiction of these wit- 
nesses, and their evidence seems to establish 
the defendants' proposition, that, there was a 
foreign prior use of the improvement describ- 
ed and claimed in the complainant's patent. 

2. In reference to the knowledge and pub- 



lic use of the invention in this country, in ad- 
dition to the testimony aforesaid of Sayers 
and Doxsey, the attention of the court has 
been particularly directed to the evidence of 
John Hill and Edward Taylor. 

Hill was a trunk-maker, and carried on the 
business from 1849 to 1857, at the corner of 
Broadway and Warren street, New York; 
and, from 1857 to 1^60 at the corner of Broad- 
way and Tenth street; and, afterwards 
worked for Stillings on Broadway, from 1863 
to 1867. A bag, marked defendants' Exhibit 
No. 2, and having a catch or fastening em- 
bracing all the features of the complainant's 
patent, being shown to this witness, he says, 
that he made and applied to travelling bags 
just such catches, while he was in business 
at the corner of Tenth street and Broadway, 
and also while he was at Stillings'; that 
bags would be brought in for repairs, and he 
would put upon the frames, sometimes one 
and sometimes two of these catches or fas- 
tenings, instead of straps and buckles, to hold 
the jaws of the bag together, and that he 
made them out of a buckle, when he had one 
that fitted the frame, and when not, out of a 
piece of wire. He speaks of the application 
of such catches as of frequent occurrence, 
but has no recollection of using them before 
his removal from Broadway and Warren 
street. 

Taylor was his apprentice from 1850 to 
1857, while he was at the corner of Broad- 
way and Warren, and worked for him, from 
1857 to 1860, at Tenth street and Broadway. 
He testifies that while in Mr. Hill's employ, 
from 1850 to 1857, at Broadway and Warren, 
he often repaired travelling bags, and put 
catches on them to hold the jaws together; 
that he would cut a buckle in two, so as to 
make a fastening for each end, and attach it 
to the top of the frame with a piece of brass, 
and would also make them out of brass wire, 
if he had no buckle to suit; that when the 
bags had no' fastenings, he would put on two 
or three catches, "one at each end, and right 
on the top of the frame;" that before their 
removal to Broadway and Tenth street, the 
first which he remembers of applying, was 
upon a black leather bag, sent to be repaired 
by a gentleman from the Irving House; that, 
in that case, he made the catches out of iron 
wire, and applied them on top of the frame, 
the same as the defendants' Exhibit 2; that 
the work then and at other times was done 
under the directions of Mr. Hill, and was of 
more frequent occurrence, after their removal 
to Tenth and Broadway, because they did 
more general jobbing there. 

Both of these witnesses also speak of often 
seeing, at that time, foreign-made bags with 
the jaws held together with catches, attached 
to the frame, and acting in the same manner 
as the catches of the complainant's patent. 
If they speak the truth, and there was no 
attempt made to impeach the "accuracy of 
their statements, there is no reasonable 
doubt, that the patented improvement of the 
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complainant, "was known and in public use In 
the United States for several years prior to 
his application for a patent 

This suit was commenced in 1872. The pro- 
visions of the patent act of July 8, 1870 [16 
Stat 198], apply to it, and the 24th section of 
that act provides, that any person who has 
invented or discovered any new and useful 
art, machine, etc., or any new and useful im- 
provement thereof, not known or used by oth- 
ers, in this country, and not patented or de- 
scribed in any printed publication in this, or 
any foreign country, before his invention or 
discovery thereof, and not in public use or 
on sale, for more than two years prior to his 
application, unless the same is proved to have 
been abandoned, may, upon payment of the 
duty, etc., obtain a patent therefor. 

One of the special defences given in the 
61st section is, that the plaintiff is not the 
original and first inventor of any material 
and substantial part of the thing patented, 
but in order that the defendant may have 
the benefit of such a defence, he must give 
notice to the plaintiff, in the answer filed, of 
the names and residences of the persons hav- 
ing the prior knowledge of the invention, and 
where and by whom it had been used. 16 
Stat. 208. 

The 62d section, further enacts, that when- 
ever it shall appear that the patentee, at the 
time of making his application for the patent, 
believed himself to be the original and first 
inventor of the thing patented, the same 
shall not be held to be void, on account of 
the invention, or any part thereof, having 
been known or used in a foreign country, be- 
fore his invention, if it had not been patented 
or described in a printed publication. 

There is no evidence in the case showing 
that the invention has been patented abroad, 
or described in any printed publication; nor 
do I find any satisfactory proof that the pat- 
entee, at the time of his application, did not 
believe himself t to be the original and first 
inventor of the thing patented. 

The provisions of the last named section, 
dispose of all the evidence of the defendants, 
which was introduced to prove the knowledge 
and use of the invention in foreign countries, 
and leave for the consideration of the court 
the single question, whether there was such 
a knowledge and public use of the thing pat- 
ented in the United States, previous to the 
date of the complainant's application, as to 
avoid his patent 

Thirteen persons or firms were named in 
the defendants' answer, as having known or 
used, here, the Invention of the complainant 
before 1866. Of the whole number, only the 
two defendants, Edward and "William Simon, 
and John Hill, Edward Taylor, and Thomas 
Walter Griffith were called as witnesses upon 
this point. I have attached weight only to 
the testimony of the three last named, and to 
Henry P. Sayers, and Henry S. Doxsey. It 
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does not appear that the complainant had 
previous notice of the examination of Sayers 
and Doxsey; and, if his solicitor had object- 
ed to their being sworn, upon the ground of 
the lack of notice, the objection would have 
been sustained, and no consideration would 
have been given to their evidence. Blanchard 
v. Putnam, 8 Wall. [75 U. S.] 420; Roberts v. 
Buck .[Case No. 11,897]. But no such objec- 
tion was made in their case, and it is a famil- 
iar principle that the failure to interpose it, 
when the witness is offered, before the ex- 
amination, is a waiver of the notice, and that 
it is too late, after acquiescing in the admis- 
sion of. the testimony, and after cross-exam- 
inations, to object to the evidence for the 
want of notice. Brown v. Hall [Id. 2,00S]. 

It must be borne in mind that it is not nec- 
essary to hold, in order to ayoid the patent, 
that the complainant knew of the prior ex- 
istence and use of his invention. He must 
not only believe himself to be, but he must 
be, both an original and the first inventor. 
If he acquires his knowledge of the invention 
from another, he is not the original inventor; 
and if another has anticipated him, without 
his knowledge, he is not the first inventor. 

After a most careful examination of the tes- 
timony of Hill, Taylor, Grifiith, Sayers, and 
Doxsey, and after reasonable allowance for 
the imperfections of human memory, giving 
such examination and making such allow- 
ance, from a strong pre-disposition in favor 
of the validity of the Koemer patent, arising 
from the adjudication of this court in the 
case of Same Complainant against Logowitz 
[Case No. 11,996], in which the patent was 
sustained, it seems impossible to doubt, that 
the device of the complainants for fastening 
together the jaws of satchels and travelling 
bags, was known and used in this country for 
many years, before the patentee claims to 
have made his invention, and that its use was 
not a single experiment by an inventor, who 
afterwards abandoned it from its supposed 
inutility, but was so frequently applied to, 
and used upon, travelling bags, as to invest 
the public with the rights to use the device, 
notwithstanding the patent The evidence 
sustains the defence of want of novelty and 
prior use, and there must be a decree for the 
defendants. 

[NOTE. An appeal was taken to the su- 
preme court, where the decree of this court was 
affirmed. 95 V. S. 214. Pending the appeal, 
complainants applied to this court for a request 
to the supreme court to send the case back for 
rehearing. It was held by this court that, aft- 
er a case had been appealed from the circuit 
to the supreme court, it is not the proper prac- 
tice to apply to the circuit court for a request 
to the supreme court to send the case hack for 
rehearing. Case No. 11,998. 

[Motion was duly made to the supreme court 
to set aside the decree of the circuit court and 
grant a rehearing. It was held that such ap- 
plication must be addressed to the circuit court, 
as that court alone could make the request to 
the supreme court 91 U. S. 149.] 
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Case tfo. 11,998. 

ROEMER v. SIMON et aL 

[2 Ban. & A. 72.] i 

Circuit Court, D. New Jersey. April, 1875. 

Appeal— Request to Send Back. 

1. After a case has been appealed from the 
circuit to +he supreme court, it is not the prop- 
er practice to apply to the circuit court for a 
request to the supreme court to send the case 
hack for a rehearing. 

2. In such a case the application should be 
made to the supreme court, as that court is au- 
thorized by section 701 of the Revised Statutes, 
to affirm, modify, or reverse any decree of a cir- 
cuit court, or to order such further proceedings 
to be had in the inferior court as the justice of 
the case may require. 

[This -was a bill in equity by "William Roe- 
mer against Edward Simon and others.] 

Arthur V. Briesen, for complainant. 
F. H. Betts, for defendants. 

NIXON, District Judge. This was a suit 
for an injunction and an account in a pat- 
ent case, and the court, on final hearing, 
dismissed it. for the want of novelty in the 
eomplainaant's patent. [Case No. 11,997.] 

An appeal was regularly taken to the su- 
preme court, and is there pending. The com- 
plainant, since the appeal, has filed here a 
number of affidavits, showing that certain 
witnesses whose testimony tended to show 
prior use of the invention, claimed by him, 
were in fact mistaken at least one year in 
the date fixed by them, when they saw in use 
articles enibodjang the complainant's inven- 
tion. On these affidavits he bases an appli- 
cation to the court, for a request to the su- 
preme court, to send the case back for re- 
hearing. Tne only authority, that the coun- 
sel for the complainant has shown for such 
a procedure is section 701 of the Revised 
Statutes of the United States. 

A careful reading of that section "will re- 
veal the fact, that the complainant has ap- 
plied to the wrong court for redress. It au- 
thorizes the supreme court to affirm, modify, 
or reverse any decree of a circuit court, or 
to order such further proceedings to be had 
in the inferior court as the justice of the case 
may require. 

These affidavits should be laid before the 
supreme court, to be considered by them, in 
looking at the whole case, and if in their 
judgments they so modify the testimony of 
the witnesses, heard in the case, as to satisfy 
that court, that justice requires a rehearing 
upon the merits, it will doubtless make such 
order. 

[NOTE. Motion was duly made to the su- 
preme court to set aside the decree of the cir- 
cuit court, and grant a rehearing. It was held 
that such application must be addressed to the 
circuit court 91 U. S. 149. 

i [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 



[The decree of the circuit court in favor of 
defendants (Case No. 11,997) was affirmed by 
the supreme court (95 U. S. 214).] 
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ROFF et al. v. WASS et al. 

[2 Sawy. 389.] i 

District Court, D. Oregon. April 20, 1873.2 

Salvage — Tugboat — Who Entitled to Share. 

1. The pilot act of Oregon (Sess. Laws 
1868, p. 23) provides that the steam tug and pi- 
lot-boat at the mouth of the Columbia river 
shall tow and pilot sail vessels "upon the pilot 
grounds between Astoria and the open sea, 
outside the bar," "in all weather," when the 
bar "can be crossed by first-class steamers and 
sail vessels," for a uniform compensation in pro- 
portion to the draught of the vessel, called pilot 
fees: Held, that so long as it is reasonably safe 
to take a vessel in tow anywhere on this pilot 
ground, the tug is bound to do so, and is not 
entitled to compensation therefor as a salvor, 
but that she is not bound to incur extraordi- 
nary risk to tow a vessel, or to rescue it from 
danger of wreck, and when she does so, she is 
entitled to compensation therefor, as a salvor. 

[Cited in The James P. Donaldson, 19 Fed. 
272.] 

2. Where the master and owners of the steam 
tug Astoria received the sum of $5,000 from a 
vessel and her cargo, for rescuing them from 
danger of wreck and loss below Sand Island, 
they are accountable to the crew of the former 
as salvors for their shares of such sum. 

3. Semble, that the receipt of said sum of 
$5,000 by said master and owners, as extra com- 
pensation for extraordinary services and risk, 
is an admission that the service was a salvage 
one, and not mere towage, and as against the 
crew, they are estopped to deny it. 

[Cited in McMullin v. Blackburn. 59 Fed. 
179.] 

In admiralty. 

John H. Woodward and Erasmus D. Shat- 
tuck, for libellants. 
W. W. Page, for respondents. 

DEADY, District Judge. This suit is 
brought by the libellants— R. Cyrus Shively, 
Neal Devine, Charles Young and Eliza Roff, 
administratrix of William Roff—to recover 
their shares of the sum of S5,000, paid to the 
respondents— A. D. Wass, George Flavel, A. 
Cole Farnsworth, A. M. Simpson, and Henry 
S. Aikin and Franklin Nickerson, adminis- 
trators of Alfred Crosby— for salvage service 
performed by them and libellants in rescuing 
the barkentine Jane A. Falkinburg from 
great peril near the mouth of the Columbia 
river. 

Substantially the libel alleges that on Jan- 
uary 13, 1872, the respondents were the own- 
ers of the steam tug Astoria, then serving 
under the laws of Oregon, as the pilot and 
tugboat at the mouth of the Columbia; and 
that the libellants and respondent Wass were 
then employed thereon— the latter as master, 

i [Reported by L. S. B. Sawyer, Esq., and here 
reprinted by permission.] 

2 [Affirmed in Case No. 12,000.] 
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Roff as engineer, Devine as fireman, and 
Young and Shively as seamen. 

That on the morning of said day the As- 
toria, heing in Baker's hay, and Flavel heing 
on hoard, it was observed that the Falkin- 
hurg, which had crossed the bar inward the 
evening before, and anchored near the foot 
of Sand Island, was drifting in the direction 
of the breakers, and thereupon, at the solici- 
tation of Flavel, whp was the principal owner 
of the Falkinburg, the Astoria, with the con- 
sent of the libellants, went to her assistance, 
and succeeded in saving the vessel and car- 
go, which would otherwise have been a total 
loss. That the Falkinburg was of the value 
of $10,000 and her cargo of the value of $15,- 
000. That afterward the parties for whose 
benefit said salvage service was performed 
paid to the master and other owners of the 
Astoria the sum of $5,000 therefor, which 
was a reasonable compensation for such' serv- 
ice, and that the libellants have received no 
portion thereof, but said master and owners 
have Wrongfully converted the same to their 
own use. 

The respondents except to the libel for in- 
sufiiciency: (1) Because it appears that the 
persons- who performed the alleged salvage 
service were bound by law so to do; (2) that 
the libellants are not precluded from recover- 
ing salvage for their alleged service from said 
vessel and its owners, and therefore cannot 
maintain this suit to recover any portion 
of the sum paid respondents; (3) that it does 
not appear that this $5,000 was paid to re- 
spondents on account of the service done 
by libellants; (4) that it does not appear but 
that the persons who preformed the alleged 
service were bound by law so to do. 

The first and last exceptions are only dif- 
ferent forms of the same objection, and will, 
therefore, be considered as one. They both 
rest upon the assumption that by the pilot 
laws of the state, the Astoria was bound 
to render the assistance to the Falkinburg 
that she did, and therefore her master and 
crew are not entitled to compensation there- 
for as salvors. 

Admitting the soundness of this position for 
the time being, I seriously doubt whether the 
respondents, after receiving compensation for 
this service as salvors, are not estopped, as 
against these libellants, to say that they were 
not entitled to such compensation, and are, 
therefore, not accountable to the latter for 
any portion of it. The Centurion [Case No. 
2,554]. It may be that the respondents might 
receive a gratuity from the owners of the 
barkentine and her cargo, on account of an 
extraordinary risk incurred or service render- 
ed by the steam tug while in the successful 
discharge of her duty, without becoming lia- 
ble to the crew for any portion thereof. If 
the service performed was within the line 
of the steam tug's duty, as prescribed by law, 
no one engaged in it is entitled to any- 
thing more than ordinary compensation for 
bis services. 
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But as it appears that the master and crew 
of the steam tug were, upon this occasion, 
acting beyond the line of their duty, and as 
salvors, it is not necessary to consider this 
question further. 

The pilot act of October 28, 1868, ses. laws, 
28, provides for the employment of a steam 
tug at the mouth of the Columbia river, to 
serve as a pilot and tow-boat on "the pilot 
grounds between Astoria and the open sea." 
For towing and piloting sail vessels in and 
out over the bar a uniform rate of compensa- 
tion is allowed in proportion to the draught 
of the vessel; in addition to which a bonus 
or subsidy of §30,000 is given to the tug by 
the state, in five annual installments, com- 
mencing with $12,000 and diminishing grad- 
ually to $3,000. The boat is required to be 
"at least of sufficient size, strength and mo- 
tive power for the purpose of towing and 
piloting vessels across said bar in all weath- 
er, when it can be crossed by the best class of 
steamers and sailing vessels;" but no provi- 
sion whatever is made for extra compensa- 
tion for extraordinary services, or requiring 
aid to be given to vessels in distress, except 
. what follows: 

By the last clause of section five, it is pro- 
vided that the tug "shall at all times carry 
a sufficient supply of provisions and water, 
as may be necessary for the relief' of vessels 
in distress; and it shall be the duty of the 
master and pilots, at all times, to offer such 
aid to vessels in stress of weather." 

The provision is taken bodily from section 
ten of the pilot act of October 16, 1860 (Or. 
Code, 1841), without noticing or repealing it, 
and is a specimen of the lack of skill and 
knowledge displayed in the preparation of 
the whole act. The phrase "in stress of 
weather," applied to a vessel, means under 
the force of adverse weather— windbound or 
becalmed— so as to be unable to prosecute 
her voyage with the necessary dispatch. The 
act of 1860, supra, in which this provision is 
first found, did not contemplate or provide 
for a tug-boat on the bar, but only a sail 
vessel to carry pilots out to vessels beyond 
the bar. In early days vessels were some- 
times kept off the bar waiting for a favorable 
wind to enter, until they became short of 
food and water. A pilot might go, out to a 
vessel so situated, on a sail-boat, and be 
unable to bring her in; but if he was prepar- 
ed to offer her food and water, one of the 
most serious consequences of the delay would 
be avoided. 

This is the origin of the provision. "What 
does it require of the pilots on the Astoria? 
Simply two things: (1) That they carry pro- 
visions and water for relief of vessels in 
distress; and (2) that they offer such aid to 
vessels in stress of weather. The aid which 
they are bound to offer to vessels in stress of 
weather is not aid generally, but only such 
aid as by the foregoing clause they are re- 
quired to carry with them at all times, and 
be prepared to furnish for the relief of ve& 
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sels in distress— and that is, only provisions 
and water. 

These exceptions are not sustained by this 
provision of the act; nor does it appear from 
any general consideration of the nature and 
terms of the employment of the tug, that she 
was bound to go to the rescue of the Falkin- 
burg. As a pilot-boat merely, certainly she 
was not. The duty of a pilot-boat is to nav- 
igate a vessel over and upon his pilotage 
ground, and this presupposes that she is in 
a condition to be navigated. As appears from 
the libel, the Falkinburg could not, under the 
circumstances, have been navigated out of the 
peril she was in when discovered by the 
steam tug on the morning of January 13. She 
had crossed the bar the night before without 
a pilot, and anchored inside. When discov- 
ered she had lost one anchor, and was drag- 
ging the other. The wind, which was blowing 
a gale, was driving her on the breakers near 
by, and the sea was breaking over her. She 
was at the mercy of the winds and waves, 
and no mere pilotage service could have res- 
cued her from the imminent danger she was 
then in. 

But the act also makes it the duty of the 
steam tug to tow sail vessels upon this pilot- 
age ground. The undertaking of her owners 
is to furnish towage as well as pilotage to 
vessels between Astoria and the open sea. 
It was mainly on account of the insufficiency 
of a mere pilot service in the case of sail 
vessels, that the legislature provided for the 
employment of a steam tug as a means of 
furnishing a reliable motive power for the 
navigation of such vessels over and upon the 
bar. 

So long -then as it is reasonably safe to take 
a vessel in tow anywhere upon this pilotage 
ground, the steam tug is bound to do so, and 
is not entitled to compensation therefor as 
a salvor. 

But she is not bound to incur any extra- 
ordinary risks to tow a vessel. Her under- 
taking is not to rescue vessels from danger of 
shipwreck, at any risk to herself, but only 
to tow them in and out over the bar in all 
weather and under all circumstances, when 
it can be done with reasonable safety to her- 
self and crew. It must be borne in mind 
that a sail vessel may be in an extremely 
perilous position, on or inside the bar, on ac- 
count of adverse winds or currents, when 
a steam tug may take her in tow with im- 
punity. In such case, although the sail ves- 
sel is rescued from imminent danger, the tug 
is not therefore a salvor, because the service 
was in the line of her duty, and done without 
extraordinary risk or labor on her part. 

Taking these rules for a guide, I conclude 
that the steam tug was not bound to take the 
Falkinburg in tow, under the circumstances 
in which she did. It appears to have been 
done at extraordinary risk to herself and 
crew, and therefore it was a salvage service 
and not a mere towage. 

The authorities mainly relied upon for the 



conclusion reached upon this branch of the 
case, are The Wave [Cases Nos. 17,207, 17,- 
300]; Lea v. The Alexander [Id. 8,153]; Le 
Tigre [Id. 8,281]; Hobert v. Drogan, 10 Pet. 
[35 U. S.] 120; The H. B. Foster [Case No. 
6,290]. 

The second exception makes an immaterial 
Issue. Admitting the libellants might main- 
tain a suit against the barkentine and her 
owners, for their shares of the salvage earned 
in rescuing her from destruction, notwith- 
standing the payment of the $5,000 to respond- 
ents, it does not follow that they are bound 
or ought, under the circumstances, so to do. 
If, as is alleged, the matter has been adjusted 
with the respondents, and they have received 
a compensation for the whole service, the 
libellants may affirm such settlement and pay- 
ment, so far as they are. concerned, and re- 
cover their shares of it, as money had and 
received to their use; and this suit is such 
an affirmance. 

In the case of The Centurion [Case No. 
2,554], it was held, that where one vessel 
renders assistance to another in distress, and 
the master of the assisting vessel receives a 
gross sum as compensation for such service, 
that he is liable to one of his crew for a rea- 
sonable share of such compensation; and this 
whether the service performed was a salvage 
service or not, so long as it was not within 
the scope of the seamen's ordinary duty. 

When these libellants shipped on the tug, 
they contracted to perform the ordinary duty 
of persons in their position on the pilot and 
tug-boat, for the ordinary compensation, and 
not to risk their lives as wreckers; and al- 
though they are bound to aid in the rescue 
of the Falkinburg, if required by the master, 
they were also entitled to a reasonable share 
of the special compensation for such extra- 
ordinary services and risk. In The Centurion, 
supra, Mr. Justice Ware, In discussing this 
subject, says: 

"I do not mean to say that when a vessel, 
In the course of her voyage, falls in with a 
wreck, and the master thinks proper to make 
an attempt to save it, that the seamen are 
not bound to obey him; on the contrary, I 
hold they are. The customs and usages of 
the sea, silently assented to by the whole 
maritime world, appear to authorize the mas- 
ter in such cases to employ his vessel and 
crew in rescuing from destruction property 
thus exposed. The Boston [Case No. 1,673]. 
It is an authority that Is allowable in the 
general interest of commerce; and the invari- 
able custom of courts of maritime jurisdiction 
is to remunerate and encourage such services 
by a liberal and generous reward. But, 
though the authority for engaging in such 
enterprises rests solely in the discretion of 
the master, yet he is considered as acting 
not for himself alone, but for the common 
benefit of all who participate In the risk. In 
the distribution of the salvage, the owners are 
compensated for the use of their vessel, and 
the crew for their share of the peril and 
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labor. It is a service which is not contem- 
plated in the contract with the crew, and 
which they are not by the terms of their con- 
tract bound to perform, but it is a duty im- 
posed by the policy of the law, and the law 
compensates them for it by a liberal reward." 

It is clear, both upon reason and authority, 
that the master of a salvage vessel, in ad- 
justing and receiving compensation for sal- 
vage service, is acting as agent for the own- 
ers and crew, and is responsible to them for 
their respective shares thereof. And where, 
as in this case, it happens that the compensa- 
tion is received by the owners of the salving 
ship in the first instance, the result is the 
same: they are liable to the crew for their 
respective portions of the amount received. 

The third exception is not well taken in 
point of fact. The libel expressly alleges that 
the libellants assisted to perform the salvage 
service in question, and that the respondents 
received the sum of $5,000 therefor. It fol- 
lows that the money was received by the 
respondents on account of these services, and 
ultimately for the benefit of whoever was 
entitled to it Nor was it in the power of the 
master or owners of the Falkinburg to pay 
this salvage in full, and thereby discharge 
the vessel from liability therefor, and at the 
same time limit the benefit of such payment 
to the owners of the steam tug, or any per- 
sons other than those who participated in the 
risk and labor of earning it, and who by law 
and right were entitled to it. 

The exceptions are disallowed. 

[On appeal to the circuit court the decree of 
this court was affirmed. Case No. 12,000.] 



Case Wo. 12,000. 

ROFF v. WASS et al. 

[2 Sawy. 538; * 19 Int. Rev. Rec. 94; 6 Chi. 
Leg. News, 186.] 

Circuit Court, D. Oregon. Feb. 9, 1874.2 

Salvage— Distribution— Discretion of Judge — 
Owners and Cuew. 

1. The master and owners of the tug Astoria 
claimed and received §5,000 from^ the barken- 
tine Falkinberg and her cargo for salvage serv- 
ice on the Columbia river, which sum was paid 
by the owners of said barkentine and cargo in 
full of such services, after a general and par- 
ticular average of the loss, but the crew of the 
tug did not. at the time make any formal claim 
for salvage, or expressly authorize the master 
or owners to make one for them, but afterward 
brought suit against the latter for their proper 
share of said salvage. Held, that the master 
and owners of the tug have the general charge 
of the claim for salvage, and that the bill pre- 
sented by them in the name of the "steam tug 
Astoria and owners for salvage service," must 
be construed as covering the services of the 
crew, who, together with the vessel and its ma- 
chinery, constituted the efficient agency that 
performed the salvage service. 

[Cited in McConnochie v. Kerr, 9 Fed. 51, 58; 
McMullin v. Blackburn, 59 Fed. 179.] 

i [Reported by L. S. B. Sawyer, Esq, and here 
reprinted by permission.] 
2 [Affirming Case No. 11,999.] 



2. The distribution of salvage money depends 
largely upon the sound discretion of the judge, 
guided by the circumstances of the case, and 
where the decree of the court below is not mani- 
festly erroneous, in this respect, it will be af- 
firmed. 

[Appeal from the district court of the Unit- 
ed States tor the district of Oregon. 

[This was a libel by Eliza E. Ron:, admin- 
istratrix of William Roff, and others, against 
A. D. Wass and others, to recover proportion- 
ate part of money paid to defendants for sal- 
vage service, in which plaintiffs claim an in- 
terest. From a -decree of the district court 
in favor of libellants (Case No. 11,999), re- 
spondents appeal.] 

. William Strong and W. W. Page, for ap- 
pellants. 
John A. Woodward, for appellee. 

SAWYER, Circuit Judge. There can be no 
doubt that the services rendered by the 
steam-tug Astoria and her crew, out of which 
this case arose, was a salvage service. Be- 
sides the respondents' claim of 55000 was 
presented and allowed as for a salvage serv- 
ice, and I do not think they can now be 
heard to deny the service to be of this char- 
acter. 

The principal question discussed at the 
hearing of the appeal was, whether the §5000 
was claimed and allowed for the entire sal- 
vage service, including the services of the 
crew, or only for the portion of the service to 
which the owners of the steam-tug were en- 
titled. The crew had not authorized the own- 
ers to put in any claim on their behalf, nor 
had they at the time themselves made any 
formal claim. It does not even appear that 
they were aware that the owners contem- 
plated making a claim for salvage. The 
owners did, however, present a claim against 
the vessel saved, in the language, "To steam- 
tug Astoria and owners, Dr., to salvage serv- 
ices, etc., §5000," which was allowed. There 
was a general and particular average, the ves- 
sel saved and the cargo contributing. I am 
satisfied, under the circumstances shown, that 
this claim covered the entire salvage serv- 
ice. It must have been so understood by the 
owners of the vessel, and of the cargo liable 
to contribute. It was necessary that all de- 
mands should be known, in order that a prop- 
er adjustment should be made, while the ves- 
sel and property were in a condition to be 
made to contribute each its proper share. 
The owners of the vessel rendering salvage 
service have the general charge and over- 
sight in such proceedings. They would be 
likely to see that all just claims are pre- 
sented in order to protect themselves. And 
the bill presented in the name of the "steam- 
tug Astoria and owners, for salvage serv- 
ices," must be construed as covering all ad- 
juncts to the vessel contributing to the serv- 
ice under the directions of the officers in 
command. The vessel alone did not perform 
the service independent of the acts of the 
crew. 
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It was the vessel with its machinery, man- 
ned with its crew, worked under the direc- 
tion of its commander, all co-operating to- 
gether as one efficient agency, that saved the 
brigantine and its cargo. And as there is 
nothing in the bill presented and allowed 
that indicates an intent or understanding of 
the parties interested to limit the claim to 
that part of the compensation due to the 
owners of the vessel as separate claimants, 
it must be held to cover the entire service. 

Upon ascertaining that a claim for the 
salvage service of $5000 had been presented 
by the owners of the steam-tug Astoria, al- 
lowed and paid, the libellants being mem- 
bers of the crew acquiesced in the amount, 
and now claim their proper share. I think 
they are entitled to recover it. 

The only other questions are, as to whether 
the salvage money has been properly dis- 
tributed by the district court. Upon this 
point, after a careful examination of the case, 
I cannot say that error is sufficiently appar- 
ent to my mind to justify disturbing the de- 
cree. There is no exact rule upon the sub- 
ject applicable to all cases. The distribu- 
tion must depend largely upon the sound dis- 
cretion of the judge, guided by the circum- 
stances of the ease, and there is room for an 
honest difference of opinion. Upon the 
whole, I think the decree should be affirmed, 
and it is so ordered. 



Case Wo. 13,001. 

In re ROGERS. 

n Lowell. 423; i 3N.B. R. 564 (Quarto, 139).] 

District Court, D. Massachusetts. Feb., 1870. 

Bankruptcy — Discharge — Objections — What 
Constitutes a Tradesman. 

1. The bankrupt act [of 1867 (14 Stat. 517)] 
does not refuse to discharge a debtor merely be- 
cause he has misused and wasted his estate. 
Nor because he has made fraudulent purchases. 

2. A clerk who had within a few months be- 
fore his bankruptcy, bought a carriage, a har- 
ness, a sleigh, two pairs of horses, and some 
cigars, and had sold them again, but who had 
shown no intention to trade generally, and had 
not bought for the purpose of selling again: 
held, not a tradesman within section 29, and 
not bound to keep books of account. 

In bankruptcy. 

P. W. Kittredge, for creditors. 
A. W. Boardman, for bankrupt. 

LOWELL, District Judge. The evidence 
relied on in support of the Objections to the 
bankrupt's discharge is found in his exam- 
ination in the cause, and this shows a reck- 
less waste and extravagance in expenditure, 
and a disregard of the just rights of cred- 
itors. The bankrupt appears to be a sales- 
man or drummer for a manufacturer, with a 
fair salary, and within six or seven months 

i [Reported by Hon. John Lowell, LL. D., Dis- 
trict Judge, and here reprinted by permission.] 



of the date of his petition he had run in debt 
for horses and carriages, and borrowed mon- 
ey to an amount which, for him, was con- 
siderable. He kept no books, and is not able 
to give any details of his expenses, though 
he says, in general terms, that he used all 
the money in living and in paying other 
debts. The first specification of the object- 
ing creditor is that the bankrupt caused and 
permitted the loss, waste, and destruction of 
his estate and effects, and misspent and mis- 
used the same, setting out the items. And 
it requires no forced construction of the evi- 
dence to find this charge to be sustained. 
But there is no such objection to a discharge 
to be found in the bankrupt act, unless the 
loss, &c, occurred after the filing of the peti- 
tion. Every kind of fraud is carefully pro- 
hibited, but not extravagance or waste, ex- 
cept gaming. The statute may be supposed 
to be framed upon the presumption that men 
will not give credit to spendthrifts. I may 
wish the law were otherwise, but I cannot 
say that under any fair interpretation of it 
the first specification, though sustained, Is 
a good ground in law to prevent the bank- 
rupt's discharge. 

The second and third charges are not 
pressed. They are too vague to require or 
admit of testimony In their support, and 
none was given. The fourth avers that [W. 
jVL] Rogers was a tradesman, and kept no 
books of account. It is true that he kept no 
books. Was he a merchant or tradesman? 
He appears to have sold most of the goods 
and chattels for which he had contracted 
debts, namely, one carriage, one sleigh, two 
pairs of horses, one piano, one harness, and 
part of a lot of cigars. It is doubtful wheth- 
er, in most cases, he intended to sell them at 
the time he bought. For example, one pair 
of the horses ran away with him and broke 
the sleigh, and he sold them; he used a 
part of the cigars and sold a part. Giving 
the evidence its full effect, and drawing the 
most favorable inferences for the creditors, 
the instances of trading, such as I have men- 
tioned, would not exceed five. And as to 
those, it may be said that the purpose was 
to sell the goods if he should find it neces- 
sary. But I do not find that he ever formed 
the deliberate purpose of buying to sell 
again in order to raise money. Such conduct 
might be within the mischief and possibly 
within the letter of the act, though a trader, 
generally speaking, is one who buys in or- 
der to sell for a profit. So might an amount 
of trading, however small, connected with 
an intent to deal generally. Ex parte Ma- 
gennis, 1 Rose, 84. But this bankrupt does 
not appear to have considered himself a 
trader, or to have held himself out as such, 
or to have been so considered by others. If 
the acts he did make him a tradesman, any 
single act of buying and selling must have 
that effect; for they were isolated and sep- 
arate acts, having no connection with each 
other, and showing no intention to set up 
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any trade. He bought goods which he could 
use and did use, and when he was pressed 
for money, or even to put the worst con- 
struction on his conduct, when he contem- 
plated bankruptcy, he sold them. If any 
sale were fraudulent, or if any preferences 
were given, or any property or money kept 
concealed, he would be fully within the act. 
If such things were done they have not been- 
proved, and upon the point now before me, 
I must say that the evidenece does not sus- 
tain the charge. 

Another specification sets up a buying of 
goods when the debtor knew he could not 
pay for them; and another, a fraudulent 
buying of a piano. Neither of these is with- 
in the act The frauds which prevent a dis- 
charge are nearly all such as tend to the in- 
jury of creditors generally. One who has 
been induced by fraudulent representations 
to sell goods to the bankrupt, finds his rem- 
edy in the right to receive a dividend and 
to hold the remainder of his debt undis- 
charged by the certificate. I have held that 
any fraud on the act may be given in evi- 
dence, including all that are mentioned in 
section 44; and in that section will be found 
one or two possible frauds which may affect 
only a part of the creditors, but neither of 
them is set up in this case. 

I am constrained to say, that in my opinion, 
the discharge must be granted upon payment 
by the bankrupt of the fees mentioned in the 
eighth specification, which are not disputed, 
and which the assignee has no funds to 
meet 

Case M"o. 12,002. 

In re ROGERS eft al. 

[2 N. B. R. 397 (Quarto. 129); 1 Chi. Leg. 
News, 195.] i 

District Court. S. D. New York. 1869. 

Bankruptcy — Execution op Mortgage — Sus- 
pension of Payment. 
Where defendants, machinists, executed chat- 
tel mortgages of tools, goods, &e., to secure 
the payment of certain debts due creditors, and 
suspended payment shortly after, lield, that an 
order adjudicating them bankrupts should is- 
sue. 

[In the matter of Edmund P. Rogers and 
Miers Coryell, bankrupts.] 

BLATCHFORD, District Judge. The pe- 
tition avers that the debtor, while insolvent, 
did, on or about the 1st of December, 1868, 
execute to one .Francis M. Pendleton a chat- 
tel mortgage on certain tools, fixtures, belt- 
ing, and machinery, then in." the premises 
known as the Quintard Iron "Works, at the 
north-west corner of Avenue D and Eleventh 
street, in the city of New York, to secure 
the sum of four thousand dollars and inter- 
est, payable December 2d, 1868, with inter- 

-.o 1 J R £ printed . from 2 N - B - R - 397 (Quarto, 
129), by permission. 1 Chi. Leg. News, 195 
contains only a partial report.] 
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est from July 1st, 186S, and to one Anna P. 
Rogers, a chattel mortgage on the same prop- 
erty, to secure the payment of four thousand 
five hundred and seven dollars and forty- 
five cents, and interest payable December 
24th, 1SG8, and that those instruments were 
executed by the debtors with intent to give 
a preference to creditors therein named. The 
answer of the debtors admits the making of 
the mortgage to Pendleton, and states that it 
was given to secure the payment of four 
thousand dollars and. interest thereon, the 
said sum having been loaned to them in cash 
on or about the 1st day of "July, 1868. The 
answer also admits the making of the mort- 
gage to Rogers, and states that the same 
was given to secure the payment of four 
thousand five hundred and seven dollars and 
forty-five cents and interest thereon, the said 
sum having been loaned to them in cash, on 
or about the 1st day of July, 1868. It is also 
admitted by the respective parties, by a writ- 
ten stipulation, that the mortgages given to 
Pendleton and Rogers, were given in Decem- 
ber, 1868, to secure the payment of debts con- 
tracted in July, 1S6S, and that, within a few 
days after, the debtors suspended payment 
The answer avers that the debtors should 
not be declared bankrupts for any cause al- 
leged in the petition, and prays for a trial 
by the court, but it does not deny the in- 
solvency of the debtors at the times they 
made the mortgages in question, or that the 
debtors intended to give preferences thereby 
to the creditors named in the mortgages. On 
these facts, it is clear that the debtors, being 
insolvent, made a conveyance of property* 
with intent to give a preference thereby to 
a creditor, and thus committed an act of 
bankruptcy within section thirty-nine of the 
act [of 1867 (14 Stat 536)]. An order must 
be made adjudicating them bankrupts. 



Case "No. 13,003. 

In re ROGERS. 

[10 N. B. R. 444; i 1 Cent. Law J. 470J 

District Court E. D. Kansas. 1874. 

Bankruptcy— Commencement of Proceedings 

Proofs— Order to Snow Cause. 

o* 1- * S lo-\°-. n ^ of the bankrupt act [of 1867 (14 
Sstat. 56d)}, concerning the commencement, of 
proceedings in bankruptcy, construed to mean 
the filing of a petition sustained by proofs of the 
act of bankruptcy and of the claim of the pe- 
titioning creditor. 

2. No order to show cause can- legally issue 
against, the debtor until such proofs sustain- 
ing the petition are filed and a prima facie case 
made. 

3. An order to show cause issued without such 
proofs is illegal and void, and does not consti- 
tute a commencement -of proceedings in bank- 
ruptcy within the meaning of the act. 

This is an application by A. B. Stoddart. a 
judgment creditor of the bankrupt, for an 

} [Reprinted from 10 N. B. R. 444, by per- 
mission.] * 
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order that the assignee sell certain real es- 
tate of the bankrupt, and apply the proceeds 
to the payment of the petitioner's judgment, 
which was recovered on the 20th day of De- 
cember, A. D. 1873, in the district court of 
Neosho county. The petitioner claims that 
his judgment was recovered before proceed- 
ings in bankruptcy were commenced, and is 
therefore a prior lien upon the real estate of 
the bankrupt. On the other hand, the as- 
signee contends that the bankruptcy proceed- 
ings were commenced prior to the said judg- 
ment, and that the judgment is invalid and 
no lien on the real estate. There is no con- 
troversy as to the material facts in the case. 
On the 10th. day of December, A. D. 1873, 
Wm. M. Fortescue filed a verified petition in 
bankruptcy against said Davis Rogers, and 
thereon the register in bankruptcy issued an 
order to show cause against said Davis Rog- 
ers, returnable on the 20th day of December, 
1873. There were no depositions sustaining 
the alleged act of bankruptcy, or proof of 
the creditor's claim offered or filed by the 
petitioning creditor. The deputy-marshal re- 
ceived the order and petition to make service 
on the debtor, and instead of serving copies, 
he left the original order at the place of 
residence of said Rogers, and made no re- 
turn of service, nor did he serve the debtor 
with the petition, or a copy thereof, and also 
failed to return the original petition. On the 
return day of the order, there being no papers 
in court, and no return of service, nothing 
further was done, and so the matter rested 
until the 7th day of January, A. D. 1874, 
• when Fortescue filed another petition, and 
had an order to show cause issued and serv- 
ed on Rogers, with a copy of the petition, 
and on January 15th, that being the return 
day, said Rogers was adjudged a bankrupt 

John Hutchings, for petitioner. 
Z. E. Britton, for assignee. 

FOSTER, District Judge. The question to 
be determined in this case is: When were the 
bankruptcy proceedings commenced within 
the meaning of the law ? The petitioner claims 
that the proceedings were not commenced 
until January 7th, and the assignee contends 
that they were commenced on December 10th. 
He insists that the depositions or proofs to 
the act of bankruptcy, and to the petitioning 
creditor's claim, need not be filed with the 
petition, or previous to the issuing of the 
order to show cause, and that filing the peti- 
tion and issuing the order of December 10th 
was a commencement of bankruptcy proceed- 
ings. I do not think this position can be 
maintained. Section 38 of the bankrupt act 
provides: "That the filing of a petition for 
adjudication in bankruptcy * * * by any 
creditor against a debtor, upon which an or- 
. der may be issued by the court, * * * shall 
be deemed and taken to be the commence- 
ment of proceedings in bankruptcy under this 
a.ct." It is not the filing of every petition that 



is deemed a commencement of proceedings, 
but the filing of a petition upon which an or- 
der of adjudication may be made by the 
court. Can it in reason be claimed that a 
bare petition, unsupported by any proof of 
the act of bankruptcy, or of the creditor's 
claim, would be sufficient to base an adjudi- 
cation of bankruptcy upon? I cannot see that 
section 38 sustains the claim of the respond- 
ent; but, on the contrary, a fair construction 
of that section would require the petition to 
be supported by such proof as would author- 
ize the court to issue an order of bankruptcy, 
if no appearance was made by the debtor. 
Section 10 requires the justices of the su- 
preme court to frame general orders; among 
other things, "for regulating the practice and 
procedure of the district courts in bank- 
ruptcy, and the several forms of petitions, 
orders, and other proceedings to be used in 
said courts in all matters under this act." 
The forms prescribed by the supreme court, 
then, under this section become an essential 
part of the law, and tend to throw some light 
upon this question. The order to show cause 
reads as follows: "Upon filing proofs sus- 
taining the allegations of the petition afore- 
said, it is ordered, that the said defendant do 
appear at this court," etc. By this order the 
debtor is notified that the allegations in the 
petition, a copy of which is served on him, 
have been sustained by proofs filed; and he 
is ordered to appear and show cause why he 
should not be adjudged a bankrupt. Again, 
at the head of forms 55 and 56 appear these 
words: "To be filed with creditor's peti- 
tion." Upon the return of the order and on 
the hearing of the case, it seems from section 
41 that the burden of proof rests on the re- 
spondent to show that the facts set forth in 
the petition are not true. This is rather a 
novel manner of trying an issue at law, and 
the debtor certainly should have an oppor- 
tunity to know the case he is called on to 
meet, and the proofs offered in support there- 
of; and this he is entitled to know without 
delay, so he may be prepared with his evi- 
dence. In other words, a prima facie case 
should be made by the proper proofs before 
the debtor can legally be required to appear 
and show cause. In re Leonard [Case No. 
8,255], Treat, J., says: "If there is not proof 
sufficient to make it appear that the acts of 
bankruptcy charged have been committed, no 
order on the defendant to show cause can be 
granted, and the petition falls." In re Price 
[Id. 11,411], Longyear, J., says: "It must be 
proved by legal evidence that such grounds 
exist; in other words, that the facts set forth 
in the petition are true before a debtor can be 
brought into court to show cause against the 
same, or be in any manner disturbed in his 
affairs by reason of the filing of the petition." 
It might further be remarked in this connec- 
tion, that there is no record or evidence in 
this case showing that the court (Judge Dela- 
hay) authorized the order of December 10th 
to be issued. 
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In my opinion these objections go to the 
jurisdiction of the court, and that the pro- 
ceedings of the 10th of December were il- 
legal and the order to show cause was void 
and of no effect; and no bankruptcy pro- 
ceedings within the meaning of the law were 
pending prior to January 7th, 1874. It results 
that this judgment is a prior lien on the Teal 
estate set forth in the petition, and the order 
of sale must be made as prayed for. 



Case No. 13,004. 

ROGERS v. ABBOT. 

14 Wash. O. O. 514; i 1 Robh, Pat. Cas. 465.] 

Circuit Court, E. D. Pennsylvania. April, 1825. 

Patents— Preliminary Injunction— Conditions 
Necessary to Granting. 

Terms imposed, and an affidavit required on 
granting an injunction to restrain the defend- 
ant from making and vending a machine, for 
which plaintiff had obtained a patent. 
[Cited in Hovey v. Stevens, Case No. 6,745; 
National Hay-Rake Co. v. Harbert, Id. 10,- 
044.] 

Upon a motion for an injunction to re- 
strain the defendant from making and vend- 
ing the plaintiff's improvement for which 
he had obtained a patent, the court required 
the plaintiff to subjoin to his bill a special 
affidavit of the truth of the allegations of 
the same;- and that he is, to the best of his 
knowledge and belief, the true and original 
inventor and discoverer of the improvement 
for which he had obtained his patent; and 
that the same had not, to his kuowledge or 
belief been in use, or been described in any 
public work, anterior to his said invention 
and discovery. The injunction was granted 
until answer and further order; and the 
plaintiff is required to institute a suit at 
law against the defendant, the writ to be 
returnable to the first court, to try his right 
to the said improvement, and to speed the 
same to trial. 

Mr. Gordon, for plaintiff. 



Case No. 12,005. 

ROGERS v. The AMADO. 

[Newb. 400.] 2 

District Court, E. D. Louisiana. Feb., 1847. 

Prize — Enemy Property — Ownership — For- 
eigner Domiciled in Enemy Country 
— Exempting Property. 
1. Where a Frenchman by birth, had resided 
thirteen years in the republic of Mexico it was 
held, that he had acquired a domicil in the ene- 
my's country which subjected him, so far as it 
related to his property, to all the disabilities of 
an enemy; therefore, a vessel with her cargo, 
both owned by him, found sailing under the 

i [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 

2 [Reported by John S. Newberry, Esq.] 
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flag of the enemy, was considered liable to 
seizure and condemnation as prize of war. 

2. To exempt the property of enemies from 
the effect of hostilities is a very high act of 
sovereign authority. If delegated to persons 
in a subordinate situation, it must be exercised 
either by those who have a special commission 
granted to them for the particular business, 
and who in legal language, are termed man- 
datories, or by persons in whom such a power 
is vested in virtue of any official situation to 
which it may be considered incidental. 

3. No consul in any country, particularly in 
an enemy's country, nor the commander of an 
American frigate, has any authority, by virtue 
of their official stations, to grant any license or 
permit which could have the legal effect of ex- 
empting the vessel of an enemy from capture 
and confiscation. 

4. If there be anything in a license or per- 
mit granted by a consul, or a commander of an 
American frigate, to entitle a claimant to the 
equitable consideration of the government, it 
is to the executive or legislative department he 
must apply. A court of prize is governed by the 
laws of war, and can look only at the legal ef- 
fect of such documents when introduced in 
evidence. 

r 5. Time is the grand ingredient in constitut- 
ing domicil; and in most cases it is unavoidably 
conclusive. The animus manendi is the point 
to be settled, and the presumption arising from 
actual residence in any place, is that the party 
is there animo manendi; and it lies upon him to 
remove the presumption, if it should be requisite 
for his safety. 

[This was a libel by Lieut Henry J. Rogers 
and the United States against the Mexican 
schooner Amado and cargo. Heard on ap- 
plication for a decree of forfeiture.] 

T. J. Durant, for the United States. 
T. A. Clarke, for captors. 
P. Soule, for claimant. 

McCALEB, District Judge. This vessel was 
taken by the fleet under the command of 
Commodore Perry at Frontera de Tabasco, 
in the month of November last, and sent to 
this port for condemnation. The libel states 
"that pursuant to instructions for that pur- 
pose from the president of the United States 
and from Commodore Matthew C. Perry, 
commander of the United States steamship 
of war Mississippi, the libelant (Henry Rog- 
ers), with a cutter and crew belonging to the 

said steamship of war, did on the day 

of November, 1846, enter the river Tabasco, 
within the territory of the republic of Mex- 
ico, and then and there seize and take the 
said Mexican schooner Amado, with all her 
apparel, tackle, furniture and cargo, consist- 
ing of cocoa, sugar, and other goods, wares 
and merchandise found lying in the said river 
Tabasco; that at the date of her capture the 
said schooner and her cargo were the prop- 
erty of citizens and residents of the republic 
of Mexico and enemies of the United States." 
For the reasons here alleged a decree of for- 
feiture is demanded on behalf of the captors 
and of the United States. 

A claim and answer has been filed on be- 
half of one Jean Baptiste Capdebou by A. 
Capdeville, acting as his agent In this, it is 
alleged, that the claimant is an alien absent 
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from the state, but' is the sole owner of the 
schooner and cargo: that he is a French citi- 
zen, and has been for some time past, engag- 
ed in trade in the republic of Mexico, under 
ttte protection of the treaties entered into by 
the said republic with the French govern- 
ment. It is further alleged, that in order to 
avail himself in the pursuit of his trade, of 
the advantages and facilities to be derived 
from transportation in Mexican bottoms, the 
claimant purchased the schooner and sailed 
in her under Mexican colors: that since the 
commencement of the war between the Unit- 
ed States and Mexico, he ventured the said 
schooner and the goods on board of her un- 
der Mexican colors, with the express permis- 
sion of the American consul at Terra de Ta- 
basco, and with the implied as well as ex- 
press assent of the chief officers of the 
American squadron at Vera Cruz, who gave 
him a written protection in return for the 
good services which he had the good fortune 
to render them. He therefore contends that 
his property should be regarded as neutral, 
and as such not liable to confiscation. 

The deposition of Benito Bosch (the master 
of the vessel), in answer to the standing 
inteiTOgatories, shows that Oapdebou, the 
owner of the vessel, is a Frenchman by 
birth, and has lived in Tabasco for thirteen 
years: that he does business in Tabasco: 
and that the goods on board were for his ac- 
count and risk. This witness also declares 
that the schooner sailed under Mexican col- 
ors and had no other colors on board. We 
have thus the unequivocal declarations of 
both the claimant and the master, that the 
national character of the vessel was Mex- 
ican. Nor is this character destroyed by the 
alleged license of the American consul at 
Terra de Tabasco, to assume the flag of the 
enemy; nor by the permit of Capt. Gregory 
of the frigate Raritan, bearing date off Vera 
Cruz, June 2d, 1846, authorizing this schoon- 
er to pass from Vera Cruz to Guascualco, Ta- 
basco, and to return. Neither the American 
consul nor the commander of the American 
frigate, had any authority whatever, by vir- 
tue of their official stations, to grant any li- 
cense or permit, which could have the legal 
effect of exempting the vessel of an enemy 
from capture and confiscation. "To exempt 
the property of enemies from the effect of 
hostilities." says Sir William Scott in the 
case of The Hope, "is a very high act of 
sovereign authority; if at any time delegated 
to persons in a subordinate situation, it must 
be exercised either by those who have a spe- 
cial commission granted to them for the par- 
ticular business, and who in legal language 
are termed mandatories, or by persons in 
whom such a power is vested in any official 
situation to which it may be considered in- 
cidental. It is quite clear that no consul in 
any country, particularly in an enemy's coun- 
try, is vested with any such power in virtue 
of his station. 'Ei rei non prseparitur;' and, 
therefore, his acts relating to it are not bind- 
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ing. Neither does the admiral, on any sta- 
tion, possess such authority. He has, in- 
deed, power relative to the ships under his 
immediate command, and can restrain them 
from committing acts of hostility, but he 
cannot go beyond that; he cannot grant a 
safeguard of this Mnd beyond the limits of 
his own station. The protections, therefore, 
which have been set up, do not result from 
any power incidental to the situation of the 
persons by whom they were granted; and 
it is not pretended that any such power was 
specially intrusted to them for the particular 
occasion. If the instruments which" have 
been relied upon by the claimants are to be 
considered as the naked acts of these per- 
sons, then are they, in every point of view, 
totally invalid." The Hope, 1 Dod. 226. 

It is, however, due both to the American 
consul and the commander of the frigate 
Raritan, to say, that from an inspection of 
the documents relied on as permits or li- 
censes, they were evidently never intended 
to have the force and effect claimed for them 
by the proctor of the claimant. The one 
signed by the consul, and bearing date at 
Frontera de Tabasco, July 22d, 1846, is mere- 
ly a recommendation of Capdebou to the fa- 
vorable consideration of the officers of the 
American squadron ,on account of his having 
on many occasions rendered friendly advice 
and pecuniary assistance to American citi- 
zens at a time when there was no American 
consul at the port of Tabasco. This letter of 
recommendation (for it is nothing else) con- 
cludes thus : "I have known Mr. Capdebou for 
many years, and my long acquaintance with 
him, has caused me to form so favorable opin- 
ion of him, together with the fact of his be- 
ing a subject of our oldest and firmest friend 
and ally, France, that I am emboldened to 
hop* 1 and even to ask, that in case his vessel 
should be taken by any of you, gentlemen, 
you will, if your duty will permit it, suffer 
him to continue his voyage with his vessel 
and cargo, as he assures me he has nothing 
contraband of war on board of his vessel, her 
cargo consisting of the products of this de- 
partment—principally cocoa." If there be 
anything in this communication to entitle the 
claimant to the equitable consideration of 
our government, it is to the executive or leg- 
islative department that his application must 
be made. Sitting as a court of prize, this 
tribunal can only be governed by the prin- 
ciples of the laws of war, and will look only 
to the legal effect of the evidence adduced. 
The permit from the commander of the frig- 
ate Raritan relied on by the claimant, is dat- 
ed off Vera Cruz, June 2d, 1846, and is as fol- 
lows: "The Mexican schooner Amado has 
permission to pass from Vera Cruz to Guas- 
cualco, Tabasco, with five persons composing 
her crew, and a family of passengers, with 
their effects; and the said schooner has per- 
mission to return." 

Let us suppose for the sake of argument, 
that the legal effect of this permit would 
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have been to exempt the vessel from liability 
to capture on the particular voyage she was 
then prosecuting; it would yet be most un- 
reasonable to extend the privilege conferred 
by the very terms of the document itself. It 
was intended as an authority to the schooner 
to proceed from Vera Cruz to Tabasco, and 
to return to the former port, and yet I am 
called upon to give it a construction which 
would destroy the rights of captors acquired 
by a seizure of the vessel and cargo within 
the territory of the enemy, six months after 
it was granted, and when, I am bound to 
suppose, the particular voyage for which it 
was granted, had long been performed. The 
deposition of the master showed that the 
schooner had on board a "national passport," 
that is to say, a passport from the Mexican 
goyemment. 

It is a well settled principle of the law of 
prize, that sailing under the flag and pass 
of an enemy, is one of the modes by which 
a hostile character may be affixed to prop- 
erty; for if a neutral vessel enjoys the privi- 
leges of a foreign character, she must ex- 
pect, at the same time, to be subject to the 
inconveniences attaching to that character. 
The rule is necessary to prevent the fraudu- 
lent mask of enemy's property. "The ex- 
istence and employment of such a license," 
says Mr. Justice Story, in delivering the 
opinion of the supreme court of the United 
States in the case of The Julia, 8 Cranch [12 
U. S.] 199, "affords strong presumption of 
concealed enemy interest, or at least of ulti- 
mate destination for enemy use. It is in- 
conceivable that any government should al- 
low its protection to an enemy trade merely 
out of favor to a neutral nation, or to an ally, 
or to its enemy. Its own particular and 
special interests will govern its policy; and 
the quid pro quo must materially enter into 
every such relaxation of belligerent rights. 
It is, therefore, a fair inference either that 
its subjects partake of the trade under cover, 
or that the property, or some portion of the 
profits, finds Its way into the channel of the 
public interests." In the case of The Saun- 
ders [Case No. 12,372]. the same learned ad- 
miralty judge decided that, by the general 
law of prize, as long as a vessel retains the 
hostile character consequent upon the use 
of an enemy's license, it is subject to all the 
penalties of such character; and if captured 
in delicto, the vessel is confiscable jure belli. 
In the case of The Ariadne, 2 Wheat. [15 U. 
S.] 143, the supreme court of the United 
States held that sailing under the enemy's 
license, constituted, of itself, an act of ille- 
gality which subjects the property to confis- 
cation, without regard to the object of the 
voyage, or the port, of destination. 

A distinction is made in the cases decided 
in the high court of admiralty in England 
between the ship and cargo. Some countries 
have gone so far as to make the flag and 
pass of the ship conclusive on the cargo also. 
It is true that the decision of Sir William 
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Scott In the case of The Vrow Elizabeth, 5 
C. Rob. Adm. 2, does not carry the principle 
to that extent as to cargoes laden before the 
war. The rule laid down by that distin- 
guished judge was to hold the ship bound 
by the character imposed upon it by the au- 
thority of the government from which the 
documents issue. Goods, which had no such 
dependence upon the authority of the state, 
might be differently considered; ' and if the 
cargo be laden in time of peace, though docu- 
mented as foreign property in the same man- 
ner as the ship, the sailing under the foreign 
flag and pass was not held conclusive as to ' 
the cargo. But let us suppose that the car- 
go, as in this case, belonged to the owner of 
the vessel, and were laden in time of war, 
and there is no reason to suppose that the 
rule of the English courts would have varied 
from that which has been recognized by the 
admiralty tribunals in this country. ; "The 
doctrine of the American courts," says' Chan- 
cellor Kent, in his Commentaries on the Law 
of Nations (lecture 4, p. 85), "has been very 
strict on this point, and it has been fre- 
quently decided that sailing under the li- 
cense and passport of protection of the; ene- 
my in furtherance of his views and 'interests, 
was, without regard to the object of th£ voy-' 
age or the port of destination, such an act 1 Of ; 
illegality as subjected both ship and cargo- 
to confiscation as prize of war." - 

But the proctor of the claimant has con- 1 
tended that his client is a subject of the* 
French government, and as such is entitled 
to all the rights of a neutral. This position 
cannot be maintained. For all the purposes 
of argument it may safely be admitted' that 
the claimant is still a subject of France";' or 
in other words that he has never become a 
naturalized citizen of the republic of Mexico. 
Yet from the examination in preparatorio, it 1 
plainly appears that he has resided in Mexi-> 
co for thirteen years; and there i£ no prin- 
ciple of prize law better settled than that 
the property of a person settled' in the ! ene- 
my's country, although he be a neutral 'Sub- 
ject, is affected with the hostile character. 
The Ann Green [Case No. 414]. It is equally 
well settled that the property of a person 
may acquire a hostile character although his 
residence be neutral. Therefore, where a 
person is engaged in the ordinary or extra- 
ordinary commerce of an enemy's country, 
upon the same footing, and with the same 
advantages as native resident subjects, his 
property employed in such trade, is deemed 
incorporated into the general commerce of 
that country and subject to confiscation,' be 
his residence where it may. And it was held 
by Mr.. Justice Story, in the case of The San 
Jose Indiano [Id. 12,322], that if there be" a 
house of trade established in the enemy's 
country, and habitually and continually car- 
rying on its trade, with all the advantages 
and protection of subjects of the enemy; a' 
shipment by such house on its own account, 
though one of the parties be resident in a 
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neutral country, is purely of the enemy char- 
acter; and the share of such partner in the 
property is not to he excepted from this 
thorough incorporation into the enemy's char- 
acter. Mr. Wheaton, in his work on Mari- 
time Captures (chapter 4, p. 101) says that 
the property of persons domiciled in the ene- 
my's country, is liable to capture and con- 
demnation, although such persons may be 
citizens or subjects of the belligerent state 
or of neutral powers; and that a person who 
resides under the protection of a hostile coun- 
try, for all commercial purposes, is to be 
considered to all civil purposes, as much an 
enemy as if he were born there. In the case 
of Murray v. The Charming Betsey, 1 Cranch 
[5 TL S.] 65, the supreme court of the United 
States decided that a citizen residing in a 
foreign country might acquire the commer- 
cial privileges attached to his domicil, and 
thus he exempt from the operation of a law 
of his original country restraining commerce 
with another foreign country. 

As the person who has a commercial in- 
habitancy in the hostile country has the 
benefits of his situation, so also he must take 
its disadvantages. "Qui commodum sentit, 
sentire debet et onus," is the maxim of the 
civil law. Wheat. Mar. Capt 102. "It be- 
comes important, in a maritime war," says 
Chancellor Kent, (lecture 4), "to determine 
with precision what relations and circum- 
stances will impress a hostile character upon 
persons and property; and the modern in- 
ternational law of the commercial world, is 
replete with refined and complicated distinc- 
tions on this subject. It is settled that there 
may be a hostile character merely as to com- 
mercial purposes, and hostility may attach 
only to the person as a temporary enemy, or 
it may attach only to property of a particu- 
lar description. This hostile character, in a 
commercial view, or one limited to certain 
intents and purposes only, will attach in con- 
sequence of having possessions in the terri- 
tory of the enemy, or by maintaining a com- 
mercial establishment there, or by a person- 
al residence, or by particular modes of traf- 
fic, as by sailing under the enemy's flag or 
passport." And again he says: "If a person 
has a settlement in a hostile country by the 
maintenance of a commercial establishment 
there, he will be considered a hostile charac- 
ter, and a subject to the enemy's country, in 
regard to his commercial transactions" con- 
nected with that establishment. The position 
is a clear one, that if a person goes into a for- 
eign country and engages in trade there, he 
is, by the law of nations, to be considered a 
merchant of that country, and a subjeet to all 
civil purposes, whether that country be hos- 
tile or neutral; and he cannot be permitted 
to retain the privileges of a neutral char- 
acter during his residence and occupation in 
an enemy's country. He takes the advan- 
tages and disadvantages, whatever they may 
be, of the country of his residence. This 
doctrine is founded on the principles of na- 
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tional law, and it accords with the reason 
and practice of all civilized nations. "Mi- 
grans jura amittat ac privilegia et immuni- 
tates domicilii prioris " Yoet, Comm. Pand. 
tome I, 347; [The Chester v. The Experi- 
ment] 2 Dall. [2 U. S.] 41. According to Gro. 
De Jure B. 563, all the citizens or subjects of 
the enemy, who are such from a permanent 
cause, that is to say, settled in the country, 
are liable to the law of reprisals whether 
they be natives or foreigners; but not so if 
they are only traveling or sojourning for a 
short time. And according to Moll, de J. Mar. 
bk. 1, c. 2, § 16, it is not the place of any 
man's nativity but of his domicil; not of his 
origination but of his habitation, that sub- 
jects him to reprize. The law doth not con- 
sider so much where he was born, as where 
he lives; not so much where he came into 
the world, as where he improves the world. 
In the judgment of the lords of appeal, in 
prize causes, upon the cases arising out of 
the capture of St. Eustatius by Admiral Rod- 
ney, delivered in 17S5, by Lord Camden, he 
stated that "if a man went into a foreign 
country upon a visit, to travel for health, to 
settle a particular business, or the like, he 
thought it would be hard to seize upon his 
goods; but a residence not attended with 
these circumstances, ought to be considered 
as a permanent residence." In applying the 
law and evidence to the resident foreigners 
in St Eustatius, he said that, "in every point 
of view, they ought to be considered resi- 
dent subjects. Their persons, their lives, 
their industry, were employed for the benefit 
of the state under whose protection they liv- 
ed; and if war broke out, they continuing to 
reside there, paid their proportion of taxes, 
imposts and the like, equally with natural 
born subjects, and no doubt came within that 
description." Wheat. Int. Law, 370. 

It has been a question admitting of much 
discussion and difiiculty, arising from the 
complicated character of commercial specula- 
tions, what state of facts constitutes a resi- 
dence so as to change or fix the commercial 
character of the party. "Time," says Sir 
William Scott in the case of The Harmony, 2 
C. Rob. Adm. 324, "is the grand ingredient 
In constituting domicil. In most eases it is 
unavoidably conclusive." And in that case 
that eminent civilian decided that four years 
were sufficient to fix the domicil of the party. 
The animus manendi is the point to be set- 
tled, and in the case of The Bernon, 1 C. Rob. 
Adm. 106, it was held that the presumption 
arising from actual residence in any place, is, 
that the party is there animo manendi, and it 
lies upon him to remove the presumption, 
if it should be requisite for his safety. 

From the authorities here cited, it is clear 
that I am not called upon to take into con- 
sideration the citizenship of the claimant in 
deciding the point which has been urged with 
so much zeal by his proctor. His long resi- 
dence of thirteen years in the enemy's coun- 
try is amply sufficient to invest him, by the 
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laws of war, with the character of an enemy, 
and subject him to all the disadvantages aris- 
ing from that character. It is fully establish- 
ed that the vessel was captured within the 
limits of the enemy's country, when she was 
about to sail with her cargo under the pro- 
tection of the flag and pass of the enemy. 
I shall therefore condemn both vessel and 
cargo as prize of war to the captors. 



Case !Wo. 12,006. 

ROGERS v. ARTHUR. 

District Court, D. Mississippi. 1867. 

War— Effect upon Interest. 

A citizen of Mississippi, in a suit brought 
against him by a citizen of Kentucky on a debt 
due before the war, is not entitled to an abate- 
ment of interest during the war, by reason 
thereof. 

[Decided by HILL, District Judge. Nowhere 
reported; opinion not now accessible. The state- 
ment of the point determined was taken from 
2 Am. Law Rev. 188.] . ' 
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ROGERS v. ARTHUR. 
[See Case No. 12,006.] 
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ROGERS et al. v. CINCINNATI. 

[5 'McLean, 337; * 9 West. Law J. 510 J 

Circuit Court, D. Ohio. July, 1852. 

Coubt3 — Federal Jurisdiction — Conflict of 

Jurisdiction — Enjoining Action in State 

Court— Proper Procedure. 

1. Jurisdiction is taken of a case in the cir- 
cuit court of the United States, from the citi- 
zenship of the parties; but unless the bill states 
a case for relief, it cannot be given. 

2. To regulate commerce among the states, is 
a power exclusively vested in congress. 

3. The courts of the United States and the 
courts of the states exercise their powers in- 
dependently, except in special cases, where the 
supervision is vested in the supreme court of 
the United States. 

[Cited in Deware v. Wyatt, 50 Mo. 236.] 

4. The courts of the United States cannot en- 
join a suit in a state court. 

5. But if this could be done, an injunction 
could not be issued where there is an adequate 
remedy at law. 

6. If a city ordinance be in conflict with the 
commercial regulation by congress, the de- 
fense may be made in the state court, where 
the suit is pending, and if the decision be against 
the regulation, an appeal may be taken to the 
highest court in the state; and thence, by a 
writ of error, to the supreme court of the Unit- 
ed States. 

i [Reported by Hon. John McLean, Circuit 
Justice.] 



7. A threat to commence such a suit in a state 
court, would not be ground for an injunction in 
the circuit court. The mischief threatened 
must be irremediable at law. A suit at law, 
which affords an adequate defense, is not such a 
case. 

[This was a bill for injunction by Charles 
J. Rogers against the city of Cincinnati to 
restrain the city from further proceedings in 
suit instituted against complainants under 
city license ordinances.] 

Walker & Kebler and M. P. Force, for 
complainants. 

E. A. Ferguson and T. A. Logan, City Sol., 
for defendants. 

OPINION OF THE COURT. This is a 
bill for an injunction. It represents that 
the complainants are citizens, one of New 
York, the other of Pennsylvania; that they 
have constructed a vessel called the "Float- 
ing Palace," designed to be used, generally, 
in the navigable waters of the United 
States, as an amphitheatre or circus, for the 
exhibition of equestrian performances, to 
which it is now applied; that this vessel has 
been regularly enrolled at the port of Cin- 
cinnati, pursuant to the act of congress [9 1 
Stat 440], the certificate whereof is dated 
the 20th May, 1852; that on the same day 
the vessel was licensed, pursuant to the act 
of congress, to carry on the coasting trade 
for one year, for the purpose of the exhibi- 
tions aforesaid; that said vessel is moored 
at the public landing of Cincinnati, and used; 
for the exhibitions aforesaid, but is not with- 
in the limits of said city. And the com- 
plainants allege that the city of Cincinnati 
has commenced a suit against them for 
making . such exhibitions, without any li- 
cense, contrary to the ordinance, as is al- 
leged, of said city. And praying that the 
said city may be restrained by injunction 
from a further prosecution of said suit, un- 
til a final hearing in this case. That there is 
no relief at law, &c. 

Jurisdiction in this case may be taken, 
from the citizenship of the parties; but the 
relief cannot be given as prayed, unless the 
facts stated in the bill authorize it That 
the exclusive power to regulate commerce 
among the states, is vested in congress, in 
my judgment, is not now a debatable ques- 
tion. Nor that all acts of any state which 
obstruct such regulations, are void. But the 
commercial power is not involved, unless the 
bill makes a case for relief in chancery. 
That the courts of the United States, in com- 
mon with the state courts, will enjoin against 
any threatened injury, where the law gives 
no adequate remedy, is undoubted. And this 
principle is applied to private nuisances. 
But, in every such case, it must be made 
clear to the court, that the mischief threat- 
ened will be irremediable at law. The ground 
stated in the bill for an injunction in this 
case is, that a suit has been commenced 
against the complainants for a violation of a 
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city ordinance, in exhibiting their circus 
without a license from the city; and that 
the complainants having enrolled their ves- 
sel, and taken out a coasting license under 
the act of congress, have a right to exhibit 
their circus, without taking a license from 
the city. If this were admitted, does it fol- 
low, that the state tribunal should be en- 
joined? 

There are two objections to the mode of 
proceeding suggested. 1. The circuit court 
of the United States has no power to enjoin 
a procedure in a state court. 2. There is a 
remedy at law. The federal and state 
courts, in many cases, exercise a concurrent 
jurisdiction; and In all such cases, the pen- 
dency of a suit in the state or federal court 
may be pleaded in abatement to an action 
brought for the same cause in any other 
court. In every respect, except where the 
acts of congress have made special provision, 
the courts of the state, and of the United 
States, are as distinct and independent in 
the exercise of their powers, as the courts of 
two separate and independent nations. No 
supervisory power can be exercised by a 
federal court over a state court, unless under 
some special provision. The exceptions are 
in behalf of citizens of other states, who 
may remove a suit from the state court to 
the circuit court of the . United States, by 
application at the first term, and giving bail, 
&e. And also "where is drawn in question 
the validity of a treaty or statute of, or an 
authority exercised under the United States, 
and the decision is against their validity; or 
where is drawn in question the validity of a 
statute of, or an authority exercised under 
any state, on the ground of their being re- 
pugnant to the constitution, treaties or laws 
of the United States, and the decision is in 
favor of such their validity," &c., as pro- 
vided in the 25th section of the judiciary act 
of 1789 [1 Stat. 85]. A writ of error lies 
from a state court to the supreme court of 
the United States. But this right can only 
be exercised in the mode prescribed. The 
question must be made in the state court, 
and the decision must be against the right 
set up. This gives no original jurisdiction 
to the circuit court; -it only authorizes a writ 
of error to reverse a judgment of the high- 
est court in a state under the circumstances 
stated. In no other case is a court of the 
United States authorized to issue process 
affecting a judgment or proceeding in a state 
court. No injunction can be issued by a 
federal court nor prohibition to a state court. 
Acting under the state laws, each court may 
proceed, and its judgments are final, unless 
the case Is embraced by the 25th section 
above stated, or is required to be certified 
on the ground of the citizenship of the de- 
fendant. If the ordinance of the city be in 
conflict with any commercial regulation by 
congress, there is an adequate remedy at 
law. The question may be made in the may- 



or's court, and If decided against the com- 
plainants, an appeal or certiorari is given 
them as a matter of course, to a higher 
court, from which, by a writ of error, the 
case may be taken to the supreme court of 
the state, and thence to the supreme court 
of the United States. An adequate remedy 
would be to defeat the claim of the city, If 
it be in violation of the constitution of the 
United States, or of any act of congress, or 
authority of the United States. There is 
then a plain and an adequate remedy at 
law, and, consequently, relief cannot be giv- 
en in equity, even if the circuit court of the 
United States had power to enjoin the pro- 
ceedings of a state court. If no suit had 
been commenced in the state court, but was 
only threatened, still there would be no 
sufficient ground for an injunction. The 
threatening to bring a suit at law, for any 
purpose, in a matter of this kind, could not 
be considered a mischief against which an 
action at law would not afford redress. It is 
not within the rule on which chancery inter- 
poses by injunction. 

An injunction may be issued in a patent 
case, before the right is established at law, 
where the right appears to be clear. But 
this is founded upon the nature of such 
eases. There is no effectual remedy against 
the violation of a patent, except by injunc- 
tion. Damages at law may discourage the 
piracy and cause an individual to abandon 
it, but this is a matter resting with the de- 
fendant An injunction affords the only ade- 
quate protection. The prayer for an injunc- 
tion is overruled. 



ROGERS (COMMONWEALTH v.). See Case 
No. 3,068. 



Case No. 12,009. 

ROGERS et al. v. OROMMELIN. 

[1 Cranch, C. C. 536.] i 

Circuit Court, District of Columbia. June 
Term, 1809. 

Appearance — Authority — Term Passed. 

After an appearance entered at a previous 
term it is too late to call for the authority to ap- 
pear. 

Motion by Mr. Jones and F. S. Key, to 
dissolve the injunction without answer. 

CRANCH, Chief Judge, being a nominal 
plaintiff, did not sit in the cause. 

R. B. Key and C. Lee called on the de- 
fendant's attorneys for their authority to 
appear, 

Mr. Jones and P. S. Key, contra, contended 
that the objection was too late as an ap- 
pearance had been entered at the last term; 
and 

THE COURT was of that opinion. 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
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Case TXo. 12,010. 

ROGERS v. ENNIS. 

[15 Blatchf. 47; 14 O. G. 601; 3 Ban. & A. 
366; Merw. Pat. Inv. 467.] i 

-Circuit Court, N. D. New York. July 9, 1878. 

Patents — Table Beverages — Novelty — 
Infringement. 

1. The letters patent granted to James J. 
Rogers, July 10th, 1877, for an "improvement 
in table beverages," the claim of which is, "the 
composition, as a table beverage, consisting of 
water, sugar, oil of wintergreen, alcohol, yeast 
and burnt sugar, in the proportions substantial- 
ly as described," are valid. 

2. The letters patent granted to James J. 
Rogers, December 25th. 1877, for an "improve- 
ment in birch beei," the claim of which is, 
"the improved material herein described for pro- 
ducing beer called birch beer, and consisting of 
water, sugar, oil of birch, alcohol, home-made 
yeast and burnt sugar, in the proportions sub- 
stantially as specified," are valid. 

3. The inventions are new and useful compo- 
sitions of matter. 

[This was a bill in equity by James J. Rog- 
ers against Albert G. Ennis for the infringe- 
ment of letters patent Nos. 193,038 and 198,- 
467, granted to plaintiff July 10, 1877, and 
December 25, 1877, respectively.] 

R. Holland Duell, for plaintiff. 
M. F. Brown, for defendant. 

BLATCHFORD, Circuit Judge. Letters 
patent were granted to the plaintiff, July 
10th, 1877, for an "improvement in table bev- 
erages." The specification states that the 
invention is "a new and useful composition 
for a table beverage," and "consists in a 
mixture of water, sugar, oil of wintergreen, 
cut in alcohol, brewer's yeast and burnt su- 
gar." It then gives directions as to the man- 
ner and proportions in which the ingredients 
are to be compounded. The claim is, "The 
composition, as a table beverage, consisting 
of water, sugar, oil of wintergreen, alcohol, 
yeast and burnt sugar, in the proportions 
substantially as described." Letters patent 
were granted to the plaintiff, December 25th, 
1S77, for an "improvement in birch beer." 
The specification states that the invention is 
"a new and useful composition called birch 
beer," and "consists in a mixture of water, 
sugar, oil of birch, cut in alcohol, home-made 
yeast and burnt sugar." It then gives direc- 
tions as to the manner and proportions in 
which the ingredients are to be compounded. 
The claim is, "The improved material here- 
in described for producing beer called birch 
beer, and consisting of water, sugar, oil of 
birch, alcohol, home-made yeast and burnt 
sugar, in the proportions substantially as 
specified." 

The defendant contends that all that the 
plaintiff did was to put into the beer the oil 
of wintergreen, in the one ease, and the oil 

i [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge; reprinted in 3 Ban. & A. 366; and 
here republished by permission. Merw. Pat. 
Inv. 467, contains only a partial report.] 
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of birch, In the other; that the plaintiff In- 
vented no new process of mating the beer; 
and that his invention -was not one of any 
new or useful composition of matter, because 
the mere putting into the compound the oil 
of wintergreen or the oil of birch, as a flavor, 
is not a useful improvement, within the pat- 
ent laws. The defendant further contends 
that the use of the oil of wintergreen or- the 
oil of birch in the compound, is not the use 
of any material or substantial part of the 
compound, so as to authorize the granting of 
a patent for the compound, the use of the 
other materials to form the compound not 
being new. 

These patents stand on narrow ground, but 
yet the defendant has infringed each of them, 
by using the exact formula laid down by the 
patentee in each case. The compositions of 
matter are shown to be useful, agreeable to 
those who use them, profitable to the plain- 
tiff through his manufacture and sale of 
them, and new. This constitutes patentabil- 
ity. Although all the ingredients except the 
oil of wintergreen or the oil of birch may 
have been compounded together before, to 
make a composition of matter, the addition 
of the given oil, whether to replace some oth- 
er ingredient or not, makes a new composi- 
tion of matter. It appears in evidence, that 
the bark of the birch tree had been previous- 
ly used as flavoring matter for a beer; that 
the plaintiff found he could get a stronger 
and better flavor, at less expense, by. using 
the oil of wintergreen, the flavor of which is 
like that of black birch; and that he after- 
wards substituted the oil of birch for the oil 
of wintergreen, with some other slight chan- 
ges of ingredients and treatment. There 
must be a decree for the plaintiff, as prayed 
for, in regard to each patent, with costs. 

[For another case involving this patent, see 
Rogers v. Beecher, 3 Fed. 639.] 



Case Wo. 12,011. 

ROGERS v. FENWICK. 

[1 Cranch, C. C. 136.] * 

Circuit Court, District of Columbia. July 
Term, 1803. 

Account — Affidavit — Maryland Form. 

In order to make the plaintiff's own oath evi- 
dence in support of an account where the deal- 
ings do not exceed £10 in one year, the affi- 
davit must aver that no security has been given 
for the debt, and' must pursue exactly the form 
prescribed in the act of assembly of Maryland. 

Assumpsit, on a physician's account, 
amounting to twenty-five dollars, all in one 
year. The account itself sworn to by the 
plaintiff, within the year, was offered iri 
evidence by the plaintiff. The probate was 
in these words: "Personally appeared Wil- 
liam Rogers, and made oath on the Holy 
Evangels of Almighty God, that the above 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
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account is just and true, and that he hath 
received no part or parcel of the same." 

THE COURT refused to admit the account 
as evidence, because the certificate of pro- 
bate did not follow the words of the acts of 
assembly of 1729, e. 20, § 9, and 1785, e. 46. 

ORANCH, Circuit Judge, considered the 
word "security" material, and that it meant, 
as in the gaming act, a note or other instru- 
ment by which the debt could be proved. 

KILTY, Chief Judge, doubting. MAR- 
SHALL, Circuit Judge, absent. 

The declaration was "for sundry matters 
properly chargeable in account, as by an 
account thereof herewith in court produced 
and filed." The account was headed, "Mrs. 
Anne Fenwick." The defendant's counsel ob- 
jected to the account going in evidence to 
the jury, because it did not appear to be an 
account against the defendant, whose name 
is Mary Anne Fenwick, and not Anne Fen- 
wick. 

But THE COURT overruled the objection— 
the account being by reference made a part 
of the declaration. 

The defendant proved by Doctor Gault 
that he was employed by Mrs. Fenwick, as 
the family physician, at a certain sum per 
annum, and that if he had been informed 
he should have considered himself bound to 
attend them. Voss had employed Rogers 
(having had no understanding with Mrs. 
Fenwiek on the subject) to attend Mrs. Fen- 
wick's negroes whom he had hired of her. 

THE COURT instructed the jury that if 
they should .be of opinion that it was the 
general custom of the country, in the hiring 
of negroes, that the owner should pay for 
medicine and medical attendance, and that 
the defendant did not inform Voss that she 
had a family physician who was bound to 
attend to all her slaves, it was lawful for 
Voss to employ the plaintiff on the defend- 
ant's account, to administer the necessary 
and proper medicine to such of the slaves 
as might require it. 



ROGERS (FRENCH v.). See Case No. 5,103. 

ROGERS, The HARRIET. See Case No. 6,- 
103. 

ROGERS (HEARD v.). See Case No. 6,298. 

ROGERS v. HURNEY. See Case No.' 2,159. 



Case K"o. 12,013. 

ROGERS v. JEWETT et al. 
[Brunner, Col. Cas. 683; i 22 Law Rep. 339.] 

Circuit Court, D. Massachusetts. Oct. Term, 

1858. 
Coptright — Infringement— Statutory Penai/ty. 

Under the act of congress of 1831 [4 Stat. 
436], the statutory penalty for violation of a 
copyright is not incurred unless the defendant 

i [Reported by Albert Brunner, Esq., and here 
reprinted by permission.] 



reprint a transcript of the entire work; it is- 
not enough that it amounts to an infringement 
of plaintiffs copyright. 

At law. 

C. M. Ellis, for plaintiff. 
Mr. Sewall. contra. 

CURTIS, Circuit Justice. This is an action, 
of debt for penalties founded on the sixth 
section of the copyright act of February 3, 
1831. The declaration, which is demurred 
to. alleges in substance that the plaintiff, 
having an exclusive right to print and pub- 
lish a certain book, the defendants have 
printed and published a book "whereof a 
large part is copied from said book of the 
plaintiff, and is an infringement of the copy- 
right thereof." The question raised by the 
demurrer is whether the statute penalty is 
incurred by printing so much of a book ns to 
amount to an infringement of its copyright. 
The sixth section of the act is as follows: 
"That if any person or persons from and aft- 
er the recording the title of any book or 
books according to this act shall, within the 
term or terms herein limited, print, publish, 
or import, or cause to be printed, published, 
or imported, any copy of such book or books 
without the consent of the person legally en- 
titled to the copyright thereof, first had and 
obtained in writing, signed in presence of 
two or more credible witnesses; or shall* 
knowing the same to be so printed or im- 
ported, publish, sell, or expose to sale, or 
cause to be published, sold, or exposed to 
sale, any copy of such book without such- 
consent in writing; then such offender shall 
forfeit every copy of such book to the person 
legally, at the time, entitled to the copy- 
right thereof; and shall also forfeit and pay 
fifty cents for every such sheet which may 
be found in his possession, either printed or 
printing, published, imported, or exposed to- 
sale contrary to the intent of this act, the one 
moiety thereof to such legal owner of the 
copyright as aforesaid, and the other to the- 
use of the United States, to be recovered by 
action of debt in any court having competent 
jurisdiction thereof." The question depends 
on the meaning of the words "shall print," 
etc., "any copy of such book or books." What 
Lord Mansfield said in Millan v. Taylor, 4 
Burrows, 2311, was the technical meaning of 
the word "copy," viz., the incorporeal right to 
the sole printing and publishing, cannot have 
been the sense in which that word "copy" is 
here used. It means transcript; and the only 
doubt is whether the thing complained of 
must be a transcript of the entire book, or 
whether the penalty is incurred by printing 
so much of it as amounts to an infringe- 
ment of its copyright. The words, "a copy 
of a book," naturally import a transcript or 
copy of the entire book. By the fourth sec- 
tion of this act, the applicant for a copy- 
right of a book must deliver to the clerk of 
the district court "a copy of the same." No 
one would suppose this condition complied 
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with by a delivery of a copy of less than the 
entire hook; and it would hardly consist with 
that principle which requires penal laws to 
he construed strictly, if I were to hold that 
the words "a copy of a hook" meant only a 
copy of the entire hook in the fourth section, 
which confers a privilege, and meant not only 
this, but also a copy of any such part of a 
book as would infringe its copyright, in the 
sixth section which inflicts a penalty. To 
construe the act, as the plaintiff claims "it 
should be construed, would be, in effect, to 
insert in it, after the words "copy of a book." 
the very important addition "or any substan- 
tial and material part thereof sufficient to 
infringe its copyright." This enlargement of 
a highly penal law so as to extend it to a 
large class of cases not described in it, is 
inconsistent with the soundest principles of 
interpretation. 

I am not only unable to say that congress 
did intend to inflict these penalties on the 
unlawful publication of parts of a copyrighted 
book, because they have failed to say so, but 
I think it clearly appears from a comparison 
of the act of May 31, 1790 [1 Stat. 124], with 
the provisions of this act, by which it has 
been revised and repealed, that congress did 
not intend to inflict these penalties upon the 
unlawful printing or publication of less than 
an entire book. The second section of the 
act of 1790 provided for penalties for the 
printing, etc., of any copy or copies of any 
map, chart, .book or books, without the con- 
sent of the proprietor. Maps, charts, and 
books are here all included in the same sec- 
tion, and subject to the same provisions. 
"When this act was revised and repealed by 
the act of 1831, the provisions of its second 
section are divided and changed. The un- 
lawful printing of books is prohibited under 
penalties by this sixth section now under 
examination. The unlawful making of maps, 
charts, engravings, prints, and musical com- 
positions is prohibited under other penalties 
by the seventh section. The sixth section in 
describing the offense, uses the language of 
the act of 1790, "print," etc, "any copy of 
such book or books"; the seventh section 
materially changes this; its language is "en- 
grave, etch, or work," etc., "either on the 
whole, or by varying, adding to, or diminish- 
ing the main design with intent to evade 
the law; or shall print," etc., "any such 
map," etc., "or any parts thereof." This 
makes it plain that in enacting this law con- 
gress did intend to inflict penalties on any 
such piracy of the copyright of a map, chart, 
or engraving as would amount to an infringe- 
ment of the copyright; and, so intending, that 
the appropriate language was used to ex- 
press the intent In the preceding section, 
touching books, all such language being omit- 
ted, the inference is obvious and strong that 
it was not intended to include cases of copy- 
ing parts of a book, but only the republica- 
tion of the whole. It is urged that this con- 
struction would render the law of little utili- 
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ty, because it would be easy to omit some un- 
important parts, and thus escape. "Whether 
such omisssion would evade this law, I am 
not called on to decide. If it did, literary 
property would be better protected than the 
rights of inventors; for they can only have 
their privateremedies at law and in equity, if 
their inventions are substantially copied, and 
authors have not only these private remedies, 
but they, who attempt to offer to the public 
reprints of their works, are subjected to se- 
vere penalties. "Whether these penalties 
should be imposed on those who offer some 
parts of their books to the public, is for the 
legislature to determine. As to maps, charts, 
engravings, prints, and musical compositions, 
the legislature has thought proper to have 
the penalties applied to any unlawful copy 
of such work made with design to evade the 
law. But no such intention is manifested 
in regard to unlawful copies of parts of 
books. 

So far as I know, the question arising in 
this case has not been authoritatively decid- 
ed. It was raised in the circuit court in the 
case of Backus v. Gould, 7 How. £48 U. S.] 
798, and was ruled pro forma by the circuit 
court of New York. But the supreme court 
did not have occasion to pass upon it, that 
case having been decided on another ground. 



ROGERS (JOHNSON v.). See Case No. 7,- 
408. 

ROGERS (LEE v.). See Case No. 8,201. 



Case No. 12,013. 

ROGERS v. LEE COUNTY. 

[1 Dill. 529.]i 
Circuit Court, D. Ohio. 1870. 

Interest— Coupons— Judgment. 

Under the statutes of Iowa, which provide, in 
substance, that six per cent shall be the legal 
rate of interest in the absence of a contract in 
writing fixing, in terms, a higher rate, and 
that "judgments and decrees shall draw interest 
at the rate expressed in the contract," not ex- 
ceeding ten per cent, a judgment upon coupons 
made in Iowa, payable in New York (where the 
legal rate of inteiest is seven per cent), hut 
silent as to interest, or the rate thereof, should 
be made to draw interest at the rate of six 
and not seven per cent per annum. 

rCited in Fauntleroy v. Hannibal, Case No. 4,- 
692.] 

This is an action on coupons which were 
attached to bonds issued by the county of 
Lee, in the state of Iowa, In payment of sub- 
scription to the stock of a railway company. 
These coupons are on their face made payable 
at a banking house in the city of New York, 
and contain no provisions whatever in rela- 
tion to interest, or the rate of interest. The 

i [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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county having failed to answer, a default was 
entered, and on the assessment of damages 
the question arose: At what rate should the 
judgment rendered on such coupons be made 
to draw interest. The rate of interest in New 
York where the coupons are made payable, 
is seven per cent. The statute of Iowa, the 
state where the contract was made and in 
which suit is brought, contains inter alia 
these provisions as to interest: "The rate of 
interest shall be six cents on the hundred, 
by the year, on money due by express con- 
tract, unless a different rate be expressed 
in writing." "Parties may agree in writing, 
for the payment of interest not exceeding 
ten cents on the hundred by the year." "In- 
terest shall be allowed on all money due on 
judgments and decrees at the rate of six 
per cent per annum, unless a different rate 
is fixed by the contract on which the judg- 
ment or decree is rendered, in which case 
the judgment or decree shall draw interest 
at the rate expressed in the contract; but no 
judgment or decree shall draw more than ten 
per cent per annum, which rate must be ex- 
pressed in the judgment or decree." Revision 
of Iowa, 1SG0, §§ 1787-1789. 

J. N. Rogers, H. Scott Howell, and Grant 
& Smith, for plaintiff. 
No appearance for the county. 

Before DILLON, Circuit Judge, and LOVE, 
District Judge. 

DILLON, Circuit Judge. Under the statute 
of the state six per Cent is the legal and 
ordinary rate of interest. But parties may 
by contract in writing stipulate for any rate 
of interest not exceeding ten per cent; but 
unless there is a written agreement, six per 
cent is the. rate both upon money due on 
contract or on judgments and decrees. 

If the coupon was payable with seven per 
cent interest "expressed in the contract" the 
judgment to be rendered thereon should, un- 
der the statute, draw the same rate of in- 
terest. But no rate is expressed in the con- 
tract, and this is necessary under the statute 
in order to give the creditor the right to in- 
sist that the judgment shall bear a greater 
"rate of interest than six per cent. 

The point not being eontro verted,. it is con- 
ceded for the purposes of this case, that our 
statute does not affect the general rule that 
where a contract is silent as to the rate of 
interest, and is in terms made payable in 
another state, the implication of law is that 
the parties contemplated that the laws of the 
other state as to rate of interest should apply, 
and if so, the debt would draw interest from 
maturity to date of judgment at seven per 
cent; but as no rate is expressed in the con- 
tract the judgment itself can only draw in- 
terest at the rate of six per cent per annum. 
Judgment accordingly. 

The above ruling was concurred in, after ar- 
gument, by Mr. Justice Miller, at the May term, 
1871. 



Case Wo. 12,014. 

ROGERS et al. v. LEWIS et al. 

[1 Lowell, 297.] x 

District Court, D. Massachusetts. Dec, 18GS. 

Seamen — Wages — Discharge Abroad — Extka 
Wages — Passage Home. 

1. "Where seamen were shipped in Boston for a 
voyage "to port or ports in Hayti one or more 
times, or othei West India ports, and back to 
port or ports, in the United States on this or 
any other vessel, term not to exceed six 
months," and went to Port au Prince in Hayti, 
where they were hoarded on shore at the own- 
er's expense, and then brought to Boston on 
another vessel, and their wages and all expenses 
were paid to the date of their return, for which 
they gave a receipt in full; held, they were not 
entitled to two months' extra wages, as having 
been discharged abroad; for the discharge was 
at home. 

2. It is too late after the contract has been 
fully and voluntarily performed, for the seamen 
to object that they might have refused to per- 
form it. 

3. The seamen received all that would usually 
he due, even for an illegal discharge; namely, 
their expenses and wages to the home port. 

The libellants [Thomas Rogers and others] 
were shipped at Boston in September last, on 
board the American steamer Maratanza, and 
signed articles which contained the following 
description of the voyage: "From the port of 
Boston to port or ports in Hayti one or more 
times, or other West India ports, and back 
to port or ports in the United States on this 
or any other vessel, term not to exceed six 
months." The reason for this peculiar con- 
tract was that the steamer had been sold by 
the respondents [William G. Lewis and oth- 
ers], her American owners, to the Haytian 
government, and it was supposed that she 
would not return to the United States, which 
proved to be the fact. Soon after the arrival 
of the libellants in Port au Prince, they were 
sent on shore and boarded there for some 
weeks at the owner's expense, and then 
brought home in another vessel, and their 
wages and all expenses were paid them to 
the time of their arrival at Boston, and they 
thereupon gave a receipt in full of all de- 
mands. 

C. G. Thomas, for libellants. 

I. W. Richardson, for respondents. 

LOWELL, District Judge. It is contended 
by the libellants that they were discharged 
in a foreign country, and so are entitled to 
two months' extra wages, as provided by the 
statutes of 2Sth February, 1803, § 3 [2 Stat. 
203], 20th July, 1840 [5 Stat. 394], and ISth 
August, 1856 [11 Stat. 52]. These laws are 
intended to secure to mariners whose con- 
tract is unexpectedly terminated, a fixed com- 



* [Reported by Hon. John Lowell, LL. D., Dis- 
trict Judge, and here reprinted by permission.] 
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pensation, In whatever part of the world they 
may be, as an indemnity for their disappoint- 
ment It is a conventional sum, which may "be 
much more or much less than an actual in- 
demnity. Whether they may in any and what 
cases agree to forego this payment, is not a 
question which arises in this case. For I 
hold with the counsel for the respondents 
that these men were not discharged in a for- 
eign country within the meaning of the law. 
It does not appear that they either demanded 
or received any discharge from their contract; 
they rather acquiesced in its being carried 
out according to the construction put upon it 
by the master. Having received pay for the 
whole time of their service, and for a much 
longer period, namely, to the time of their 
return home, and all their expenses, they 
have had all that in an ordinary case they 
could recover if they had been wrongly dis- 
charged abroad, and it would be an anomaly 
if they could recover more than this when 
they have been dealt with in all fairness, and 
according to their contract It does not ap- 
pear by the evidence that any of the libellants 
would have been benefited by receiving two 
months' wages at Hayti instead of the sums 
which they have received. Nine of them 
have had one month's pay besides their ex- 
penses; and the evidence does not show 
whether the expenses here equalled the 
amount of ■ the remaining month's wages. 
Probably they may, and if so, these men 
have suffered nothing. But as this was not 
called to the attention of the parties at the 
hearing, and is not made certain, I must de- 
cide the general question. And my opinion 
is that on the facts of this case the men were 
discharged here. The statute does not apply 
to a case where the owners, with the consent 
of the crew, and in accordance with the orig- 
inal contract, have brought them home and 
paid all their expenses and their wages in 
full up to the time of their return. 

It has been argued that the articles are 
void; because the law will not oblige seamen 
to serve in any other vessel than that on 
which they ship. The seamen did not raise 
this objection in season. They waited till the 
whole contract had been performed; and aft- 
er that time a court of admiralty will not in- 
terpose excepting to see that they are fairly 
dealt with under the contract which they 
have in fact performed. In this case they 
appear to have received all that in equity 
they could possibly demand. If the owners, 
by the course they have taken, saved the pay- 
ment of one month's wages each for these 
men to the consul at Port au Prince, for the 
use of the United States, the libellants have 
no cause of complaint on that account; nor 
can they justly demand damages for being 
treated as passengers .during the voyage 
home, since they received the wages of sea- 
men and were merely deprived of the labor. 
Libel dismissed. 



ROGERS (MATTOCKS v.) 
Case No. 12,015. 

ROGERS v. LINN. 

[2 McLean, 126.] * 

Circuit Court, D. Illinois. June Term, 1840. 

Parties — Assignee — Right of Assignor to 
Bring Suit. 

1. The assignee, who sues in his own name, 
must show, to give jurisdiction to the circuit 
court, that his assignor, at the time of the as- 
signment, might have brought the suit in his 
own name. 

[Criticised in Chamberlain v. Eckert, Case 
No. 2,577. Cited in Varner v. West, Id. 16,- 
885.] 

2. The circuit court having only a limited 
jurisdiction, i+ must be shown in the pleadings. 

[This was an action by Moses Rogers 
against William Linn. Heard on demurrer.] 

Cowles & Krum, for plaintiff. 
Davis & Forman, for defendant 

OPINION OF THE COURT. A demurrer 
is filed to the declaration in this case, on 
the ground that the plaintiff has brought 
the action as assignee, and does not aver or 
state, in his declaration, that his assignor 
might have brought suit in his own name, 
in this court; at the time of the assignment 
This is a fatal defect in the declaration. 
The jurisdiction of this court is limited; and 
it has often been decided that the plaintiff 
must show, in his pleadings, that the case is 
within their jurisdiction. By the 11th sec- 
tion of the judiciary act of 1789 pL Stat. 78], 
the assignee of a negotiable instrument can 
not maintain a' suit in the federal court in 
his own name, unless the assignor could also 
have sued, at the time of the assignment, 
in the same court And this must appear 
in the pleadings, or the exception will be 
fatal if raised by demurrer, on a motion in 
arrest of judgment, or on a writ of error. 
In a suit by the indorsee of a promissory 
note against the drawer, it must appear on 
the record, that the circuit court would have 
had jurisdiction, as between the original 
parties to the instrument, or it will have 
none over the case. Turner's Adm'rs v. Bank 
of North America, 4 Dall. [4 U. S.] 8; Mon- 
talet v. Murray, 4 Cranch [8 U. S.] 46. The 
demurrer is sustained; but on motion, leave 
is given to amend the declaration. 



ROGERS (LONG v.). See Case No. 8,482. 



Case Wo. 13,015a. 

ROGERS v. MARSHALL et al. 
[See 13 Fed. 59.] 



ROGERS (MATTOCKS v.). See Case No. 9,- 
300. 

i [Reported by Hon. John McLean, Circuit 
Justice.] 
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Case No. 13,015b. 

ROGERS v. MAY. ■ 

[2 Hayw. & H. 185.] i 

Orphans' Court, District of Columbia. April 
30, 1855. 

Administrator — Creditor — Petition to Remove. 

Where a creditor had been appointed admin- 
istrator he will not be removed on the peti- 
tion of a cousin, or next of kin to the deceased. 

T. Parker Scott and E. S. Coxe, for petition- 
er. 

Henry May and R. J. Brent, for administra- 
tor. 

Mr. Scott commenced the argument for the 
petitioner [Edward Law Rogers], who prays 
for letters of administration heretofore grant- 
ed to Henry May, to be revoked. He claims 
that he is the cousin or next of kin to the 
deceased. That Thomas Law, Sr., was for- 
merly a resident of Washington, by birth an 
Englishman, and came to this country at the 
close of the last century; he had three sons 
—Thomas, Edmund and George— the last died 
in infancy. Mr.* Law, being a widower, con- 
tracted a second marriage with the grand- 
mother of the petitioner, Elizabeth Parke 
Custis. He then proceeded to show the fruits 
of that marriage, and to establish the fact 
that the petitioner is as he claimed the next 
of kin; he controverted various points in the 
argument of Mr. May, among them the alle- 
gation against Thomas Law, Sr., of bas- 
tardy, referring to English as well as Ameri- 
can proof in support of legitimacy. 

WM. P. PURCELL, X, in delivering his 
opinion, said: It is not necessary for him to 
decide on the question of heirship, nor to ex- 
press an opinion on that point. It appears 
that Mr. May filed two petitions in 1849, ask- 
ing to be appointed administrator of the es- 
tates of Thos. and Edmund Law, alleging 
that he was the creditor of the estate of those 
persons. It was necessary at that time to 
have a legal representative, because suits 
were pending in the circuit court, and he was 
counsel for those persons in their lifetime. 
There was a remedy afforded in the act of 
congress of 1846 [9 Stat. 71], authorizing the 
orphans' court under certain circumstances 
to require administrators, &c, to give addi- 
tional securities. He thought that Mr. May 
had shown that he was a creditor at the time 
he was appointed administrator, and the 
court should, therefore, require Mr. May to 
come into court and give new bonds for the 
taking care of the estate, to await the further 
action of the court; the bond to be given 
within the next ten days. He did not think 
proper under the circumstances to revoke the 
letters of administration granted to Mr. May, 
but this would be done unless Mr. May shall 
give the required bond. In pronouncing his 
decision he referred to several authorities, in- 

i [Reported by John A. Hayward, Esq., and 
Geo. C. Hazelton, Esq.] 



eluding that of 8 Gill & J. 79, in the case of 
Hoffman v. Gold. 

According to the above decision the admin- 
istrator, Henry May, gave the required bond 
of $20,000 as additional security. ' 



Case Wo. 13,016. 

ROGERS v. MECHANICS' INS. CO. 

[1 Story, 603; i 4 Law Rep. 297.] 

Circuit Court, D. Massachusetts. Oct. Term, 
1841. 

Marine Insurance — Whaling Voyage — Catch- 
ings — Ccstom — General Average. 

1. A policy of insurance upon "outfits" and, 
upon "catchings" substituted for the outfits, 
in a whaling voyage, protects the "blubber," or 
pieces of whale flesh, cut from the whale and on 
deck. 

[Cited in De Grove v. Metropolitan Ins. Co., 
61 N. Y. 604.] 

2. Quaere, whether the blubber stowed on deck 
or stowed in the proper place below deck would 
be covered by a policy of insurance on "car- 
go." 

3. The usage or custom of a particular port 
in a particular trade is not such a usage or 
custom, as will, in contemplation of law, lim- 
it, control, or qualify the language of contracts 
of insurance. It must be some known general 
usasre or custom in the trade, both applicable 
and applied to all ports of the state, and so no- 
torious as to afford a presumption, that all 
contracts of insurance in that trade are made 
with reference to it, as a part of the policy. 

[Cited in Howe v. The Lexington, Case No. 
6,767a; Jelison v. Lee, Id. 7,256; Garrison 
v. Memphis Ins. Co., 19 How. (60 U. S.) 
317; Adams v. Manufacturers' & Builders' 
Fire Ins. Co., 17 Fed. 633.] 

[Cited in Howland v. India Ins. Co., 131 Mass. 
252; Parkhurst v. Gloucester Fishing Ins. 
Co., 100 Mass. 306.] 

4. Under the circumstances of the case, where 
a quantity of blubber was thrown overboard in 
order to preserve the ship from sinking in a 
violent tempest, it was held to be a subject of 
general average, covered by the policy. 

[Cited in The Shand, 16 Fed. 574.] 

This was an aetion of assumpsit [by Robert 
Rogers against the Mechanics' Insurance Com- 
pany] on a policy of insurance, dated the 23d 
of August, 1838, whereby the Mechanics' In- 
surance Company, of New Bedford, insured 
ten thousand dollars on the bark America and 
outfits, from Bristol, Rhode Island, on a 
whaling voyage, until her return to Bristol, 
with liberty to touch at all ports and places 
for refreshments, and to sell catchings. The 
policy also contained a stipulation, that one 
fourth of the catchings should replace the 
outfits consumed; except that catchings, ship- 
ped from the Cape de Verds or this side, 
should be at the risk of the assured without 
diminution of value. The declaration alleged 
that during the voyage the vessel, having on 
board at the time a large quantity of blubber 
in the blubber-room, encountered a violent 
hurricane, during which the shifting boards in 

i [Reported by William W. Story, Esq.] 
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the blubber-room gave way, and the blubber 
all went to leeward; that in order to preserve 
the ship from sinking, it was necessary to 
throw the blubber overboard, and to cut away 
some masts; that afterwards the vessel was 
obliged to put away for the Isle of Mauritius 
to repair the damages of cutting away; that 
the expense of going there, making repairs, 
&c, together with the value of the blubber 
thrown overboard, constituted a general aver- 
age loss; and that the defendants, as insurers, 
were bound to pay to the plaintiffs the sums, 
which the vessel and outfits ought to eon- 
tribute toward that loss. Plea, the general 
issue. At the trial the facts were proved as 
set forth in the declaration, and also, that 
the blubber thrown over was equal to sixty- 
five or seventy barrels of sperm .oil. 

It was admitted, that the underwriters were 
liable for the general average occasioned by 
the repairs and expenses in going into the 
Isle of France. And tne principal question 
was, whether the blubber, thrown overboard 
in the storm, was a subject of general average, 
covered by the policy, under all the circum- 
stances. 

Mr. Cotfin, for defendants, contended: (1) 
That the blubber, thrown overboard, was not 
a part of the cargo of the bark, within the 
meaning of the policy, and the loss thereof 
was not covered thereby. (2) That the blub- 
ber was not an article of value, for which 
contribution could be claimed in jettison. 
That a technical meaning was attached to the 
word "catchings" in whaling voyages; and 
that until "catchings" became "cargo," which 
they did not until reduced to oil, and put into 
■casks under deck, they were not deemed 
cargo, nor an insurable interest in policies 
upon whaling voyages. (3) That it was im- 
possible to put any value whatsoever upon 
blubber, while it remained in that state, so 
uncertain was the amount of oil, which could 
be made therefrom, and so much depended 
upon the state of the weather and the ability 
to reduce it to oil within a few days; for, 
otherwise, it became decomposed and worth- 
less. That the blubber, in the present case, 
was utterly worthless, and without value, 
when thrown overboard. (4) That by the us- 
age and custom of the whaling business in 
New Bedford, blubber, in this situation, not 
reduced to oil, is not deemed an insurable 
interest, or entitled, or liable to contribution 
•in general average. 

C. G. Loring and F. 0. Loring, e contra, 
•contended against the whole doctrine on the 
•other side. They insisted, that "catchings" 
were, by the present policy, perfectly covered, 
■as an insurable interest, as a substitute for 
""outfits." That the memorandum in the poli- 
cy showed this. It is there stated: "In whal- 
ing risks it is understood, that one fourth part 
of the catchings shall replace the outfits con- 
sumed, except that catchings shipped home 
from the Cape de Verds on one side shall be 
at the risk of the assured, without diminution 



of the value of the outfits at the time." That 
the question was " not, whether the blubber 
was at the time "cargo," but whether it was 
"catchings" in the sense of the policy; and it 
clearly was, being under deck and in the blub- 
ber-room, whatever might have been the case, 
if on deck, or alongside the ship. They cited 
Weskett, Ins. tit. "Greenland," p.» 265 (folio 
edition); 2 Phil. Ins. (2d Ed.) 78. 

Evidence was offered by Coffin to establish 
the supposed general custom, as to blubber 
not being an insurable interest, in policies on 
whaling voyages, or entitled or liable to con- 
tribution. 

STORY, Circuit Justice. It does not strike 
me, that, upon the evidence produced by 
the defendants, it is possible to maintain the 
doctrine, contended for by their counsel. 
Nearly every witness, whose deposition is in 
the case, has testified, that the blubber in 
the present case is, in his opinion, "catch- 
ings," in the sense of that word, as it is 
understood in the whaling business. Most 
of the witnesses have added, that they should 
have considered the blanket pieces (as they 
are called), of the whale, when cut from the 
whale, and put on the deck of the ship, also 
as "catchings." And some of them have 
gone further, and asserted, that, according to 
their understanding, a dead whale, when 
fastened alongside the ship, for the purpose 
of being cut up, falls within the same de- 
nomination. Now, the question, in this case, 
is not, what, in the sense of a policy of in- 
surance on "cargo," would be treated as car- 
go, whether such goods only, as are stowed 
under deck, or whether other goods, which 
are insured, and are ordinarily and properly 
stowed upon deck, under the usage of a 
particular trade, are not also to be deemed 
cargo, with reference to a policy of insurance 
in that trade; for the word "cargo" does 
not occur in the present policy. .The insur- 
ance is upon "outfits," and upon the "catch- 
ings" substituted for the outfits in the course 
of the voyage. Now, the construction of the 
words, "outfits" and "catchings," is, in the 
absence of any peculiar technical meaning 
thereof by the usage of trade, a matter of 
law for the decision of the court; and these 
words must have the ordinary meaning, be- 
longing to them in the language of com- 
mon life and common sense, in the absence 
of any such technical meaning. So far, as 
I am able to perceive, the testimony of the 
principal witnesses completely establishes, 
that, when the blubber, or pieces of whale 
flesh are cut from the whale, and are on 
the deck, or at least, when they are stow- 
ed under deck, they are in the sense of 
the trade, "catchings"; and certainly they are 
so in the import attributed to the word in 
common life. What other meaning can we 
properly apply to "catchings," unless it be, 
that they are things caught, and in the pos- 
session, custody, power, and dominion of 
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the party, with a present capacity to use 
them for his own purposes? I cannot find, 
then, from the testimony, that there is any 
technical meaning to the word in the whale 
fishery, which is not coincident with the or- 
dinary meaning of the word. Whether the 
blubber, when stowed on deck, or at all 
events, when stowed in its proper place be- 
low deck, would not also be covered by a 
policy of insurance on "cargo," I do not de- 
cide; for it is unnecessary in the present 
case. That is a point, which might deserve 
consideration under other circumstances, and 
would be governed by the analogies of the 
law, and the usages of the particular trade. 
Then, as to the point, that by the usage 
or custom of trade in whaling voyages, 
blubber, in this condition, is not deemed an 
insurable interest, or entitled to, or liable for 
contribution; there is no evidence whatso- 
ever, in the cause, which, in a legal view, 
establishes any such usage or custom, even 
in the port of New Bedford. Even if such 
a usage or custom were shown to exist in 
New Bedford, that would not be sufficient. 
The usage or custom of a particular port, 
in a particular trade, is not such a custom, 
as the law contemplates to limit, or control, 
or qualify the language of contracts of in- 
surance. It must be some known general 
usage or custom in the trade, applicable and 
applied to all the ports of the state, where 
it exists; and from its character and extent 
so notorious, that all such contracts of in- 
surance in that trade, must be presumed to 
be entered into by the parties, with refer- 
ence to it, as a part of the policy. If the 
usage or custom be not so notorious; if it 
be partial, or local in its existence or adop- 
tion; if it be a mere matter of private and 
personal opinion of a few persons engaged 
therein; it would be most dangerous to al- 
low it to control the solemn contracts of 
parties, who are not, or cannot be, presumed 
to know it, or to adopt it, as a rule to gov- 
ern their own rights or interests. Indeed, in 
the present case, as has been suggested at 
the bar, the policy in its printed form refers, 
not to the usages and customs of New Bed- 
ford, but to those of Boston. But not a single 
witness has spoken of his knowledge of any 
such general custom or usage, even in New 
Bedford. On the contrary, all of them deny 
any knowledge of such usage or custom, and 
only speak of their own opinions, how the 
interpretation of the language of the policy 
ought to be, and is understood by them per- 
sonally. But this court has nothing to* do 
with the private opinions of witnesses, how- 
ever respectable, upon matters, which respect 
the interpretation of contracts. That is mat- 
ter of law, which the court itself is bound to 
expound, in the absence of any usage or cus- 
tom, which impresses upon the words a pe- 
culiar and technical meaning. I own myself 
to be no friend to the indiscriminate admis- 
sion of evidence of supposed usages and cus- 
toms in a peculiar trade and business, and of 



the understanding of witnesses relative there- 
to, which has been in former times so freely 
resorted to; but which is now subjected by 
our courts to more exact and well denned re- 
strictions. Such evidence is often, very often, 
of a loose and indeterminate nature, founded 
upon very vague and imperfect notions of the 
subject; and, therefore, it should, as I think, 
be admitted with a cautious reluctance and 
scrupulous jealousy; as it may shift the 
whole grounds of tie ordinary interpretation 
of policies of insurance and other contracts. 

As to the other point, I cannot entertain any 
doubt, that this blubber was as much enti- 
tled to, and liable to contribution, in cases of 
a jettison, as any other property on board- 
It is property; and if it is of any, the slight- 
est, assignable value, and is sacrificed for the 
common benefit, it constitutes a claim for gen- 
eral average. It is said, that it is difficult, 
and indeed impracticable, to ascertain its true- 
and exact value, when thrown overboard. 
There may be difficulty, and perhaps an im- 
possibility, to ascertain its exact and minute 
value, for we have no means of weighing it in 
scales, or fixing its positive price. But the- 
same difficulty occurs in many other cases of 
insurance; as in cases of injuries to sails, or 
rigging, or spars, by tempest, or by cutting 
them away, in cases of jettison; and yet no 
one doubts, that they must be contributed for 
according to their value, ascertained by a 
jury, in the exercise of a sound discretion, up- 
on proper evidence. Suppose, that fruit is. 
insured, and the vessel has a long passage, in 
which, by ordinary waste and decay, it must 
suffer some deterioration, and, then, a storm 
occurs, in which it suffers other positive dam- 
age and injury, or there is a jettison thereof; 
how are we to ascertain, what diminution is 
to be attributed to natural waste and deeay^ 
and what to the perils of the seas? or what 
was its true value at the time of the jettison? 
There can be no positive and absolute certain- 
ty. The most, that can be done, is, to ascer- 
tain, by the exercise of a sound judgment* 
what, under all the circumstances, may rea- 
sonably be attributed to one cause, and what 
to the other. Absolute certainty, in cases of 
this sort, is unattainable. All, that we can 
arrive at, is, by an approximation thereto; 
and yet no man ever doubted, that such a loss 
must be paid for, if it is covered by the policy. 
If, indeed, this blubber, at the time when it 
was thrown overboard, was entirely worth- 
less, and had no assignable value, it certainly 
cannot be brought into general average; for, 
under such circumstances, nothing has been 
sacrificed, and, of course, nothing is to be 
contributed for. But this is a matter, which 
will most properly come before the assessor, 
who, by the agreement of the parties, is to 
be appointed to ascertain the amount of the 
general average, and also of the contributory 
interests. 

Upon this opinion being expressed by the 
court, a verdict was taken for the plaintiff, sub- 
ject to be altered by the report of the assessor, 
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as to the amount of damages, and of the con- 
tributory interests. . . 

[For a hearing on questions arising upon the 
report of the assessor, see Case No. 12,017.J 



Case 3STo. 12,017. 

ROGERS v. MECHANICS' INS. CO. 
[2 Story, 173; i 5 Law Rep. 206.] 

Circuit Court, D. Massachusetts. May Term, 

1842. 

Average— Jettison of Goons— Value. 

In a case of jettison of goods, their value is 
generally to be estimated at their prime cost, or 
original value; or, if the vessel have arrived at 
her port of destination, at their value at such 
port. 

2 [This was an action [by Robert Rogers] 
against the Mechanics' Insurance Company, 
of New Bedford, on a policy of insurance, 
dated August 23d, 1838, whereby that compa- 
ny insured $10,000 on the bark America and 
outfits, from Bristol, Rhode Island, on a 
whaling voyage, until her return to Bristol. 
The case first came before this court at the 
October term, 1841, where a verdict was taken 
for the plaintiff, subject to be amended by the 
report of the assessor, as to the amount of 
damages, and of the contributary interests. 
See [Case No. 12,016]. The case was accord- 
ingly referred to Solomon Lincoln, Esq., who 
made the following report: "The under- 
signed having been appointed by an agree- 
ment of the parties, to ascertain and report 
the value of a quantity of blubber thrown 
overboard from barque America, on a whal- 
ing voyage, in a gale of wind, as alleged in 
the declaration in plaintiffs writ, met the 
counsel of the parties above named at the of- 
fice of Thomas D. Elliot, Esq., in New Bed- 
ford, on the fifth day of January last past, 
the plaintiff being represented by Thomas 
D. Elliot, Esq., and the defendants by- Timo- 
thy G. Coffin, Esq., and at said time and. 
place, I beard such evidence and arguments- 
as were submitted to me, and afterwards, 
by agreement of said counsel, I received their 
written statements and arguments upon the 
question submitted to me under said appoint- 
ment. And now, after deliberate considera- 
tion of the evidence and arguments in the 
ease, I do upon the matter determine, assess 
and award the value of the blubber thrown 
overboard, having regard to the ordinary 
chances of weather in the climate, to have 
been the sum of twelve hundred and forty 
dollars. But, if in the opinion of the court, 
It was the duty of the assessor to determine 
the value of the blubber under the extraordi- 
nary circumstances at the time of the jettl* 
son, taking the chances of the gale, its length, 
and the probability of the ship surviving it, 
then in such case I determine, assess and 
award the value of the blubber at the time of 
the jettison to have been the sum of nine 

' i [Reported by William W. Story, Esq.] 
2 [Prom 5 Law Rep. 206.] 
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hundred and eighteen dollars." The ques- 
tions arising upon the report were submitted 
to the court without argument.^ 

STORY, Circuit Justice. My opinion is, 
that the report ought to be accepted, and the 
larger estimate of the value of the blubber 
($1,240) ought to be adopted. Nothing could 
be more conjectural and uncertain, in the 
ascertainment of the value of goods, thrown 
overboard in cases of jettison, than to leave 
that value to-be fixed by the probable or pos- 
sible chances of the escape from the impend- 
ing danger. On the other hand, the Intrin- 
sic value of the article at the time of the 
jettison, calculated upon its ordinary price, 
affords a just and uniform rule, applicable to 
all cases. But, in fact, this is not a new 
question; but has been long settled by the 
course of mercantile usage and practice. In 
every case of jettison, the uniform rule is, 
to estimate the value of the goods either at 
the prime cost, or original value, or, at their 
value at the port of destination. The latter 
rule is inapplicable to cases, where the vessel 
never arrives at her port of destination, or 
the article Is not, at the time of its jettison, 
in the perfect state in which it is to be carried 
there. The former rule, of the prime cost or 
present value, is, therefore, justly applicable 
to cases like the present, where blubber, and 
not oil, is sacrificed, and where the value, it 
never" having been at any market, admits of 
no absolute ascertainment, other than its ordi- 
nary average value on board of the ship under 
common circumstances. No one ever heard 
of the value of goods in a case of jettison be- 
ing ascertained by the diminished value, 
from the immediate danger in which all the 
property is placed. In England, the rule 
adopted is that which has been stated; and 
Lord Tenterden has discussed its foundation 
and stated its authority. Abb. Shipp. (Ed. 
1829) p. 3, c. 8, § 15. In the Roman law, 
the prime cost or value of the goods thrown 
overboard was always adopted in cases of 
jettison; but the value of the contributory 
goods to the loss was calculated by what they 
would sell for. Portio autem pro estimatione 
rerum, quae salvse sunt, et earum, quae amis.- 
•sse sunt, prsestarl solet; nee ad rem pertinet,. 
si hae, quse amissse sunt, pluris veniri pote- 
runt, •quoniam detriment! non lucri, fit prses- 
tafio. Sed in his rebus quarum nomine con- 
ferendum est, sestimatio debet haberi; non 
quanti «mptse sunt, sed quanti venire pos- 
sunt Dig. lib. 14, tit 2, I. 2, §§ 2, 4. And: 
this continues still to be the favoi'ed rule *!? 
some modern maritime nations; but, in gen- 
eral, they have adopted the same rule as^the 
French law, which ascertains the value of 
the goods contributing and contributed for u 
according to their value at the port of dis- 
charge. Emerig. Ins. Assur. torn. 1, pp. 633, 
655, c. 12, § 42, note 6; Code de Coinni! 
art. 415; Moll, de J. Mar. bk. 2, c. 6, § 4. 



( 2 [Prom 5 Law Rep. 206.] 
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But in no country whatsoever, have I been 
able to find, that any such mode of valuation 
has prevailed, as that the price is to be the 
present value under the existing peril at the 
moment of the jettison. It would be as 
vague and uncertain, as it would be incon- 
venient and inadequate to the just purposes 
of compensation. The sum of $1,240 must, 
therefore, be allowed as the value of the blub- 
ber at the time of the jettison. 
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Case H!o. 13,018. 

ROGERS et al. v. PARKER. 

[1 Hughes, 148.] * 

Circuit Court, E. D. Virginia. Jan., 1877. 

Attokney and Client — Judgment Obtained 
thhough Neglect op Counsel— Bill 
to Restrain. 
Where a judgment at law had been rendered 
against a defendant, who had entered his ap- 
pearance, through the inattention and neg- 
lect of his counsel, and the counsel was not 
pecuniarily responsible for the amount of the 
judgment, on a bill brought by this defendant 
to restrain all proceedings to collect the judg- 
ment. Held, on demurrer, that the bill must be 
dismissed. 

Bill in equity [by William B. Rogers and 
others against David B. Parker, United 
States marshal]. 

The bill alleges the following series of 
facts: Jesse J. Simpkins was appointed 
United States collector at the port of Nor- 
folk, Virginia, and the complainants became 
his sureties for the sum of $50,000, prior to 
the war. On the breaking out of the war 
Simpkins was indebted to the United States 
in the sum of $11,000 and upwards. He had 
in his hands, including that amount, in all 
$16,4S9.80, of which $10,000 was in gold be- 
longing to the United States. At the com- 
mencement of hostilities he was ready and 
willing to pay to the United States the 
amount then in his hands, and used every 
possible exertion for that purpose. Owing to 
the occupation of Norfolk by the Confederate 
military forces, he was unable either to send 
the money to the United States or to keep it 
safely, and with a view to its greater secur- 
ity deposited the same secretly at night in 
the vaults of a bank at Norfolk. The money 
subsequently becoming more insecure there, 
and feeling that he might be liable for mov- 
ing the money contrary to law from the 
vaults in the custom-house office, it was se- 
cretly returned to the vaults again. Major 
General Huger having at his command, pres- 
ent, an active and ample military force, de- 
manded the money from Simpkins as an of- 
ficer of the Confederate authorities. Being 
unable to resist that demand, and hoping to 
secure the money to the United States, a con- 

1 [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.! 



ference was held between Simpkins, the 
sureties on his bond, and the United States 
district attorney, and by the advice of that 
attorney it was arranged that the money 
should be placed as a special deposit in the 
treasury of the state of Virginia, under the 
belief that it would thus be secured to the 
United States, in the event of the failure of 
the Confederate arms. General Huger con- 
senting thereto, the money was so placed as 
a special deposit, and no part of the same 
has ever been removed, but is now there, as 
the complainants insist, the property and 
subject to the order of the United States. 
Under these circumstances a suit at law was 
commenced by the United States in the cir- 
cuit court of the United States for the dis- 
trict of Virginia, against the complainants in 
this suit, on said bond, Simpkins in the mean- 
time having died insolvent. The complain- 
ants employed counsel to defend said suit, 
and to appear and cause their names to be 
entered upon the docket, and upon whom the 
complainant relied to plead and make the de- 
fence to the said suit at law. Upon the trial 
the said counsel, although regular practition- 
ers at that bar, were not present, and the 
complainants did not know of the said trial, 
nor that a judgment was rendered in said 
cause, until long after the said' judgment had 
become final and absolute. 

In June, 1872 [17 Stat. 674], an act of con- 
gress was passed for the relief of Simpkins' s 
sureties, authorizing the attorney-general to 
demand and receive from the state of Vir- 
ginia the amount so deposited, and the attor- 
ney-general was also authorized to stay pro- 
ceedings on the said judgments until it was 
ascertained whether Virginia would make 
payments of said deposit. Subsequently, and 
on April 3d, 1873, the agent of the attor- 
ney-general demanded such payment of the 
state of Virginia, but the demand was re- 
fused on the ground that such payment was 
forbidden by the constitution of the state. On 
the 29th of April, 1873, the complainants, as 
required by the said act, delivered to David 
B. Parker a forthcoming bond, in the sum of 
$20,180, to satisfy the amount of the said 
judgment of $11,795, with costs and interest. 
The only consideration for the said forth- 
coming bond was the said judgment against 
them as Simpkins's sureties. No part of the 
money which that judgment represented was 
lost, or squandered, or embezzled by Simp- 
kins. No part of that fund has ever come 
into the possession of either of the persons 
against whom the judgment runs. They are 
chargeable with no fault or neglect, and have 
in no way contributed to produce either the 
loss or peril in which the money is placed. 
The judgment was not only recovered against 
them without any fault or neglect on their 
part, but neither" one nor all of the attorneys 
or counsel so employed by them, and relied 
upon to make their defence, are able to pay 
the amount of the judgment or to indemnify 
the complainants against the same, where- 



[20 Fed. Cas. page 1123] 



(Case No. 12,018) ROGERS 



fore they pray a perpetual injunction against 
the said party from attempting to enforce the 
said forthcoming bond. All parties are citi- 
zens of Virginia. 

The hill was brought against D. B. Parker, 
as marshal of the United States for the East- 
ern district of Virginia. After it was com- 
menced Parker resigned, and O. P. Ramsdell, 
his successor, was made, by order of court, 
defendant in his place. To the bill the de- 
fendant, O. P. Ramsdell, interposed a gen- 
eral demurrer, and made affidavit to it in 
usual form. 

The defendant's statement of his grounds 
of demurrer, submitted by L. L. Lewis, U. S. 
Atty., were as follows: 

1st. Because, as shown on the face of the 
bill, the complainants had their day on the 
law side of this court; that judgment in the 
matter was rendered against them, fairly 
and bona fide, and that if any wrong has 
been done said complainants, it arises from 
their own fault and neglect, as shown by their 
said bill itself. 

2d. Because the defence set up in said bill 
is neither at law nor in equity a sufficient 
answer to the demands of the United States 
against them and their principal, the late 
Jesse J. Simpkins. 

3d. Because, even admitting the defence as 
set up in said bill to be sufficient (which this 
defendant does not), it does not appear from 
the statements contained in said bill that the 
complainants did not have ample opportunity 
to have applied to the court wherein said 
judgment was rendered, to set aside tne ver- 
dict, and to grant them a new trial. 

H. H. Wells, for complainants, insisted in 
argument: 

The application for injunction in this case 
does not depend upon the citizenship of the 
parties, but upon the fact that the proceed- 
ing is in the same court in which the judg- 
ment was rendered, and is ancillary to the 
■original suit. Dunn v. Clark, 8 Pet. [33 U. 
SJ 1; Christmas v. Russell, 14 Wall. [81 U. 
S.] 69 (as to what is ancillary) ; Jones v. An- 
drews, 10 Wall. [77 U. S.] 327; Dunlap v. 
Stetson [Case No. 4,164]; Freeman v. Howe, 
24 How. [65 U. S.] 450; Clark v. Matthews, 
12 Pet. [37 U. S.] 170; (see brief in.Fant v. 
Stewart [unreported], in this court) ; St. Luke's 
Hospital v. Barclay [Case No. 12,241]. The 
general rule is that equity will enjoin judg- 
ments which are against good conscience, and 
which can be impeached by facts or grounds 
which the party could not avail himself of at 
law, or of which he was prevented from avail- 
ing himself by fraud, accident, or mistake,, 
without any negligence or fraud on his part. 
Hil. Inj. (Ed. 1865) p. 154; Marine Ins. Co. 
of Alexandria v. Hodgson, 7 Cranch [11 U. S.] 
332; Daniell, Ch. Prac. p. 1725, and cases 
there cited; Holland v. Trotter, 22 Grat. 136, 
141-144 (a very strong case). 

No judgment could be more inequitable 



than the judgment in this case. The sureties 
were held liable upon a cause of action for 
which the principal, if living, would not have 
been liable for money taken from him by a 
military force of the Confederate States. The 
bill sets these facts out fully, and in Thomp- 
son's Case, 15 Wall. [82 U. S.] 3$7, the court 
decided, not only that the Confederate States 
were public enemies, but that a collector or 
receiver of public money, under bonds to 
keep it safely and to pay it when required, 
is not bound to render the money at all 
events, but is excused if prevented from ren- 
dering it by the act of God or a public enemy 
without any neglect or fraud on his part. 

Up to this point there probably would be no 
dispute or discussion. The real question of 
difficulty, greater or less, is whether the com- 
plainants have lost their right to equitable re- 
lief by fault or negligence, and the only pos- 
sible fault or negligence to be imputed to 
them is that they did not present that de- 
fence at the trial on the common law side of 
the court. They did, however, and the bill 
so avers, employ counsel in good and regular 
standing to defend the suit, who caused their 
names to be entered on the docket, but they 
were not present at the trial, and neither 
they nor the defendants in that suit knew of 
the trial until the end of the term at which 
it was had. The bill further avers, and it is 
true, that the counsel were not pecuniarily re- 
sponsible, and are unable to pay the amount 
of the judgment or to indemnify the com- 
plainants in this case. In this condition of 
the case we maintain that all imputable 
laches are explained and excused, and that 
the complainants are entitled to the same re- 
lief, founded upon the facts alleged, that they 
would have been entitled to if these fact had 
been well pleaded and established on the 
trial,, or had not been discussed until after the 
trial. See Mosby v. Haskins, 4 Hen. & M. 
427. The bill was for injunction to relieve 
against a judgment under these circumstan- 
ces. The complainant had no knowledge of 
the suit at law until after the judgment was 
obtained. He presumed when the writ was 
served upon him that it was in a chancery 
suit, brought to subject the estate of his 
ward. Injunction granted. In Marine Ins. 
Co. of Alexandria v. Hodgson, cited above, 
the court say: "A court of chancery being 
capable of imposing its own terms upon a 
party to whom it grants relief, there may be 
cases in which its relief ought to be granted 
to a person who might have defended, but 
omitted to defend himself at law." in Smyth 
v. Balch, 40 N. H. 363, where an attorney 
brought a suit without any authority for the 
plaintiff, and the defendant obtained a judg- 
ment for costs, it was held "a court of equity 
will restrain the enforcing of such a judg- 
ment by a perpetual injunction, if it be shown 
that the counsel is poor and unable to re- 
spond." The language of the court in that 
case was: "The want of authority and abil- 
ity being established, we are of opinion that 
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the plaintiffs are entitled to relief upon the 
authority of numerous cases. A perpetual 
injunction should therefore issue." When, by 
the neglect of an attorney of good reputation, 
a party has been defaulted, the court will en- 
join the judgment, if, on discovering the de- 
fault, he applies for redress. In such ease 
he is not guilty of laches, and certainly he 
will be relieved when the attorney is insol- 
vent. Huebschman v. Baker, 7 Wis. 542, 
cited in Hil. Inj. 177; Denton v. Noyes, 6 
Johns. 300. Where a judgment has been ob- 
tained by default through mistake, without 
laches, and manifest injustice will be done, a 
suit in equity to set it aside can be maintain- 
ed after the expiration of the term whereby 
the right to open the judgment by motion 
was lost This is a strong case. Mr. Jus- 
tice Field united in the judgment. Bib end v. 
Kreutz, 20 Cal. 109. If an attorney appears 
for a defendant, even without authority, and 
a judgment passes against him, it will not be 
enjoined, unless it is shown that the attorney 
is not of sufficient ability to answer the de- 
mand. Bunton v. Iijford, 37 N. H. 512. 

HUGHES, District Judge. Jesse J. Simp- 
kins, at the outbreak of the war, was col- 
lector of customs at the port of Norfolk. 
The complainants were sureties on his of- 
ficial bond. In the month of January, 1871, 
the United States obtained a judgment in 
this court on the bond for $11,795.58, which 
has never been satisfied. The bill prays for 
an injunction to restrain all proceedings un- 
der the said judgment to collect it, and the 
prayer of the bill is based on two grounds: 
1. That said judgment was rendered in the 
absence of the complainants and of their 
counsel, who had been employed to defend 
the action, and who had entered an ap- 
pearance in the action, and that its rendi- 
tion did not come to the knowledge of the 
complainants or to their counsel until the 
same had become absolute. That the coun- 
sel thus employed is insolvent, and unable 
to respond in damages should a judgment be 
obtained by complainants against him for his 
neglect of duty in not defending said action. 

There is no more fully settled principle of 
equity jurisprudence than that a party who 
has had "his day in court," and against 
whom judgment has been rendered at law, 
is not entitled to the interference of a court 
of equity by granting an injunction to the 
judgment, unless it be clearly shown that it 
would be inequitable and "against good con- 
science" to enforce said judgment, and that 
the same was rendered without default or 
negligence on the part of the defendants or 
their agents. No case can be cited where 
the contrary has been held, while in favor 
of the proposition as laid down, a long 
train of decisions of the highest courts in 
this country and in England can be adduced. 
"It is to the interest of the republic that 
there be an end of suits." Parties, therefore, 
will not be allowed to relitigate in a court 



of equity matters passed upon by a court of 
law, and to which opportunity was afforded 
to appear and make defence. If it were oth- 
erwise, there would literally be no end of 
litigation, and litigious persons would be en- 
couraged to neglect their causes at law, by 
an assurance that a ready ear would be lent 
l>j courts of equity to their applications to 
reopen the controversy. This would not only 
be against public policy, as tending to pro- 
long, instead of ending, litigation, but would 
work manifest injustice to those suitors 
whose causes, not yet litigated, are awaiting 
hearing. 

It is unnecessary, however, to enlarge upon 
a principle so very often expressed by the 
ablest judges this country has produced. The 
leading case upon the subject in this coun- 
try is the case of Marine Ins. Co. of Alexan- 
dria v. Hodgson, 7 Oranch [11 U. SJ 333. 
In that case Chief Justice Marshall, in deliv- 
ering the opinion of the court, says (page 
336): "It may safely be said that any fact 
which clearly proves it to be against con- 
science to execute a judgment, and of which 
the injured party could not have availed him- 
self in a court of law, or of which he might 
have availed himself at law, but was pre- 
vented by fraud or accident, unmixed with 
any fault or negligence in himself or his 
agents, will justify an application to a court 
of chancery. On the other hand, it may 
with equal certainty be laid down as a gen- 
eral rule that a defence cannot be set up in 
equity which has been fully and fairly set 
up at law, although it may be the opinion of 
that court that the defence ought to have 
been sustained at law." In this case the 
complainants sought relief "from a judg- 
ment, on account of a defence which, if 
good anywhere, was good at law, and which 
they were not prevented by the act of the 
defendants, or by any pure and unmixed ac- 
cident, from making at law." Pages 336, 
337. See, also, Poster v. Wood, 6 Johns. Ch. 
89. In the case of Truly v. Wanzer, 5 How. 
[46 U. S.] 142, the complainants prayed a 
perpetual injunction to a judgment at law, 
on the ground that the contract upon which 
the judgment was rendered was illegal. But 
the supreme court said: "Even if the alleged 
illegality of the contract would have consti- 
tuted an available defence to the payment 
of the note, it would be a strange abuse of 
the functions of a court of equity to grant an 
injunction against enforcing a judgment at 
law because a purchaser, with a full knowl- 
edge of his defence, had omitted to urge it." 
Page 142. In the case of Creath's Adm'r v. 
Sims, 5 How. [46 U. S.] 356, the complainants 
prayed an injunction to a judgment at law, 
■on the ground, among others, that the con- 
tract upon which judgment was obtained was 
illegal, and that "the judgment was in fraud 
of the defendant's rights." In the course of 
the opinion of the supreme court, the follow- 
ing language is used: "Whenever a compe- 
tent remedy or defence shall have existed at 
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law, the party who may have neglected to 
use it will never he permitted here (in a court 
of equity) to supply the omission, to the en- 
couragement of useless and expensive litiga- 
tion, and perhaps to the subversion of jus- 
tice." It has been held in Arkansas that "a 
judgment at law will not be enjoined merely 
on account of the negligence, unaccompanied 
by fraudulent combination or connivance, of 
the defendant's attorney." Wynn v. Wilson 
[Case No. 18,116]. The law upon the sub- 
ject has been very clearly laid down in a 
number of cases by the Virginia court of ap- 
peals, and especially in two recent decisions 
by that court In the case of Richmond En- 
quirer Co. v. Robinson, 24 Grat. 548, it is 
held that "equity will only relieve against a 
judgment at law, if the omission of the de- 
fendant to avail himself of his defence at 
law was unmixed with any negligence in 
himself or his agents;" In the same case, 
at page 552, the court says: "This rule is ab- 
solutely inflexible, and cannot be violated, 
even when the judgment is manifestly wrong 
in law or fact, or when the eff eet of allowing 
It to stand will be to compel the payment 
of a debt which the defendant does not owe, 
or which he owes to a third person." In the 
case of "Wallace v. Richmond,— a case like 
this,— in which relief from a judgment at law 
was prayed for, on the ground of the negli- 
gence of defendant's attorney in not pleading 
and making defence at law, and in which the 
facts seem to be stronger in favor of com- 
plainant than in the case at bar, the Virginia 
court of appeals refused to grant, the relief 
prayed for, and affirmed the decree of the 
court below dismissing the bill. 26 Grat. 67. 
See all the authorities upon the subject re- 
ferred to and commented upon in 2 "White & 
T. Lead. Cas. Eq. 1335, etc. "A party can- 
not have relief in equity because he has lost 
the benefit of a good defence in consequence 
of the ignorance, mistake, or negligence of 
his attorney, however clearly It may appear 
that a cause was sacrificed which might have 
been successfully defended." Id., and cases 
there cited. From these authorities it will 
appear that the mere fact of the insolvency 
of the agent by whose neglect the judgment 
at law complained of was rendered will not 
suffice to give jurisdiction to a court of equi- 
ty to grant an injunction. And the reason is 
obvious. Parties can select whom they please 
as counsel. If they, therefore, choose to re- 
tain a negligent attorney, who Is at the same 
time insolvent and unable to respond in dam- 
ages for his neglect, they have no one but 
themselves to blame for their choice and its 
consequences. The case of Holland v. Trot- 
ter, 22 Grat 136, is not an authority in this 
case. There the defendant at law was pre- 
vented from employing counsel and making 
defence to the action in consequence of the 
promises and representations made to him by 
the plaintiffs attorney, who induced him to 
believe that the plaintiff would abandon the 
suit, and that It would therefore be unneces- 



sary for him (the defendant) to make defence 
or trouble himself further about the matter. 
Notwithstanding, judgment was afterwards, 
without notice or oretraction of these prom- 
ises, rendered against him. To have held 
otherwise, would have been a shock to all 
sense of propriety and fair dealing. It 
would have been judicially declaring the 
plaintiff entitled to the fruits of his fraud 
upon an innocent party. Such is not this 
case. The bill contains no allegation of im- 
position or fraud practiced upon the com- 
plainants by the attorney of the United 
States who obtained the judgment, and who 
now, as attorney for the complainants, seeks 
to have it perpetually enjoined. See also the 
decisions in Scott v. Hore [Case No. 12,535], 
and in Re Ferguson [Id. 4,738], reported else- 
where in this volume. 

2. As to the second ground upon which re- 
lief is prayed for in this case. It is alleged 
in the bill that the commander of the Confed- 
erate forces at Norfolk, in 1861, demanded 
of the collector the moneys of the United 
States in his hands, and that there was at 
hand an ample force to compel obedience to 
the demand. Nevertheless no attempt to 
use force was made, or even threatened, to 
compel the payment of the money, and the 
collector himself did substantially what Gen- 
eral Huger required, viz., surrendered the 
fund to a hostile government at war with the 
United States, to wit, the de facto state gov- 
ernment at Richmond. It thus appears that 
no steps were taken to enforce the demand 
of General Huger, and that, therefore, the 
question of "forcible seizure" does not arise 
in this ease, as in the case of U. S. v. Thom- 
as, 15 Wall. [82 U. SJ 341, upon which the 
complainants' counsel relies. Moreover, in 
the case just referred to stress is laid by the 
court on the fact that Thomas, the surveyor 
of customs at Nashville, and the principal 
defendant, was shown to have been loyal, 
and not one of the insurrectionists willingly 
co-operating with the, public enemies. No 
such allegation is made with respect to Simp^ 
kins, and the presumption is the other way. 
This case, therefore, comes strictly within 
the rule laid down by the supreme court in 
the case of U. S. v. Keiler, 9 Wall. [76 U. S.] 
87, and the demurrer to the bill must be sus- 
tained. 
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ROGERS v. The RELIANCE. 

[1 Woods, 274.] i 

Circuit Court, D. Louisiana. Nov. Term, 1872. 

Maritime Lien — Judgment in State Court — 
Estoppel. 

The fact that the holder of an admiralty lien 
has intervened and recovered judgment for the 

i [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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amount of his claim in a state court, in an ac- 
tion in personam, the same remaining unsatis- 
fied, is not a bar to a proceeding in admiralty to 
enforce the lien. 

[Appeal from the district court of the Unit- 
ed States for the district of Louisiana.] 
In admiralty. 

R. De Gray, for libellant. 
B. Egan, for claimant. 

"WOODS, Circuit Judge. The libellant 
claims the sum of $107.50, as a balance due 
him for his wages as engineer upon the 
steam tug Reliance. The answer of the claim- 
ant sets up, by way of defense, that the 
libellant had intervened in the case of Long 
v. Taylor [unreported], in the Sixth district 
court of the parish of Orleans, in which he 
claimed the same wages that he now claims 
in this suit; that he obtained judgment there- 
for, under which the tug was seized and sold, 
and that afterwards a writ of fieri facias 
was issued on his judgment, by which the 
wages allowed the said Taylor, by a decree 
rendered in the United States district court of 
Louisiana, were seized, and claimant insists 
that said judgment and proceedings are a bar 
to a recovery by libellant in this action. 

The facts, as developed by the evidence, 
are not precisely as alleged in the answer. 
Rogers, the libellant, intervened in the suit 
in the state court, in which Webster Long 
was plaintiff, and obtained a judgment in 
personam against Taylor, the defendant. A 
fieri facias was issued, not on the judgment 
of Rogers, but on the judgment in favor of 
Long, by virtue of which the steam tug Re- 
liance was seized and sold. No part of the 
proceeds of the sale was ever applied to the 
judgment of libellant. Afterwards, Rogers 
hearing that Taylor had some money in the 
registry of the United States district court, 
awarded him as wages in the case of Patter- 
son v. The Belle Ida [Case No. 10,824], pro- 
cured the issue of a fieri facias on his own 
judgment, and attempted to levy it on the 
money of Taylor in the registry of the United 
States district court. In this design he was 
frustrated, the district court refusing to al- 
low the money in its registry to be seized on 
an execution issued from the state court. 
That execution was therefore returned unsat- 
isfied, and the judgment of the libellant 
against Taylor in personam remains wholly 
unpaid. The simple question presented, there- 
fore, is this: Does the fact that the holder 
of an admiralty lien has recovered judgment 
for the amount of his claim in a court of law 
in a suit in personam constitute a bar to a 
proceeding in the admiralty to enforce his 
lien? I am clearly of opinion that it does not 
any more than the recovery of a judgment at 
law on a note secured by mortgage is a bar 
to a proceeding in equity to foreclose the 
mortgage. The services of the libellant be- 
ing admitted, and no good reason being shown 
why his lien therefor should not be enforced 
against the tug, a decree will be entered in 



favor of libellant for the amount of his claim, 
namely, $107.50, with interest from the 19th 
day of December, 1871. 
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ROGERS et al. v. SARGENT et al. 

[7 Blatchf. 507.] i 

Circuit Court, S. D. New York. Sept. 13, 1870. 

Patents— Wire Staple— Claim— Specifications. 

1. The claim of the reissued letters patent 
granted to Byron Boardman, March 6th, 1866, 
for an "improved wire staple," on the surren- 
der of the original patent granted to him, as 
inventor, March 30th, 1858, which claims, "as 
a new manufacture or commodity," "a wire sta- 
ple, adapted for use in making window-blinds 
or screens, and constructed substantially as 
above described," is valid. 

2. The words, "constructed substantially as 
above described," in the claim, do not refer sole- 
ly to a staple so constructed, with transverse 
corrugations, as to penetrate wood easily and 
be withdrawn therefrom with difficulty, but to 
a staple made into such shape by the action 
of dies, which -form the corrugations by swa- 
ging. 

3. The invention covered by the claim does 
not embrace merely a staple reduced in size, 
so as to be adapted to window-blinds, spikes 
with transverse corrugations, and in shape like 
such staple, having existed before, but involves 
the idea that such staple shall be made by the 
swaging blow of a pair of dies, it appearing that 
such staple could not' be made by hand at a 
price which would admit of its profitable manu- 
facture, that the sale of it made by dies by 
machinery has been very great, and that it 
has altogether superseded the non-serrated sta- 
ples before used for blinds. 

[Distinguished in Double-Pointed Tack Co. v. 
Two Rivers Manuf'g Co., 3 Fed. 33-35.] 

4. Such claim covers a staple which has in- 
dentations of equal depths over the whole sur- 
face indented, and is not made with tapering 
points, and also covers a staple that has the 
shallowest indentations towards or nearest the 
points and the deepest indentations farthest 
from the points. 

This was a final hearing, on pleadings and 
proofs, in a suit in equity, brought by the 
plaintiffs, [C. B. Rogers & Co.,] a Connecti- 
cut corporation, [against George H. Sargent 
and others,] founded on the alleged infringe- 
ment of reissued letters patent, granted to 
Byron Boardman, March 6th, 1866 [No. 2,183], 
for an "improved wire staple." The original 
patent was granted to Boardman, as inventor, 
March 30th, 1858 [No. 19,747]. 

Charles M. Keller and Charles F. Blake, 
for plaintiffs. 
Stephen D. Law, for defendants. 

BLATCHFORD, District Judge. The speci- 
fication of the reissued patent states the in- 
vention to be an "improved wire staple, for 
connecting blind slats to the rods which 

i [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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guide and govern their positions." It says: 
"The nature of my invention consists in the 
production of a vendible article, of a new 
and highly convenient and useful shape. I 
propose to form the staples by -which the 
slats of window-blinds are attached to the 
rods 'which move and control them, of such 
a shape, that, -while they can be readily in- 
serted into the wood, they cannot easily be 
withdrawn— of such a shape, also, that they 
can be readily and rapidly made by machin- 
ery, so that they can be produced in great 
quantities, and kept for sale in the market 
as an article of merchandise." The specifi- 
cation states, that the staples are prepared 
by being bent into the shape of the letter 
TJ; that they are, ordinarily, from three- 
eighths to five-eighths of an inch in length, 
with an opening between the two branches 
of about three-sixteenths of an inch; and 
that they are usually made of wire of No. 
18 to 20 wire gauge. It adds: "These sta- 
ples, after being prepared as shown in Fig. 
2, are subjected to the action of dies with 
serrated ridges, to produce corresponding in- 
dentations in the staples, and so shaped and 
arranged as to press harder, or come nearer 
in contact, as they approach the points a, c, 
than at a distance therefrom. By this means, 
the Impressions are deeper towards the pier- 
cing point, and the wire is spread and made 
to taper in thickness towards that point" 
The patentee states, that he prefers bevel- 
ling the points before using the dies, and 
that the action of the dies will cause the be- 
velled extremities to assume a central posi- 
tion, and will give a rounded edge in the 
other direction. The object of the bevelling 
he states to be to produce sharper points, 
to facilitate their insertion into the wood. 

He adds: "The transverse indentations 
should slant, or be bevelled, in such direc- 
tions as will favor their being driven into 
the wood, or other substance, in which they 



[Drawings of reissued letters patent No. 2,- 
183, granted March 6, 1866, to B. Boardman. 
Published from the records of the United 
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are driven, and prevent them from being 
easily withdrawn. I generally make the in- 
dentations square across the wire, as shown 
in the drawings, but this is not indispensa- 
ble, as they may be made to form an acute 
or obtuse angle with the wire, without es- 
sentially impairing their general utility. 
Some of the advantages over the ordinary 
staples formerly in use, Vhich are secured 
by thus pointing and swaging them with 
transverse grooves, as herein described, are: 
First. They may be made shorter than the 
ordinary staples which are not clenched, and 
hence will allow of a much smaller rod, as 
they will sustain from three to four times 
as much strain, without being drawn out. 
Second. They will also dispense with the 
necessity of being clenched, and will hold in 
the rod equally as well as that variety called 
the fish-back staple, while the rod is not 
bruised or defaced, as is the case when the 
staple is clenched. Third. They will hold 
as well in the slat, where clenching, is im- 
practicable, as in the rod, and will not be 
liable to be drawn out by turning the slats. 
Finally. They may be driven without previ- 
ously piercing the rod or slat, as the peculiar 
form of the points enables them to part the 
grain of the wood, and enter without break- 
ing the fibre, which, as the staple is driven, 
closes into their indentations, and holds the 
staple firmly imbedded in the wood. It is 
easy to contrive machinery that shall ac- 
complish the purposes above-mentioned, with- 
out the exercise of any inventive ingenuity, 
and, as I make no claim to any such ma- 
chinery, it has not been thought neeessary to 
describe the construction or operation of 
any such machinery. I am aware that Bal- 
lard's patent of 1841 shows a spike con- 
structed with transverse corrugations, made 
substantially like those proposed by me, so 
that, while it will penetrate wood without 
much increased resistance, it cannot be with- 
drawn without great difiiculty. I do not lay 
claim to the discovery of any new principle, 
nor do I seek to patent such principle. But 
what I do claim as new, and desire to se- 
cure by letters patent, as a new manufacture 
or 'commodity, is— a wire staple, adapted for 
use in making window-blinds or screens, 
and constructed substantially as above de- 
scribed." 

The proceedings before the patent oflice, 
on the original granting, as well as on the re- 
issue, of this patent, are in evidence in the 
case. A comparison of the specification of 
the original patent with the specification of 
the reissue fails to detect any substantial 
difference between the descriptive parts of 
the two. The orginal specification does not 
contain the statement that the new staple can 
be readily and rapidly made ~by machinery, 
so as to be produced in great quantities, and 
kept for sale in the market as an article of 
merchandise. But, the claim of the original 
patent was in these words: "Constructing 
wire staples, (such as are used for connecting 
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the semi-revolving slats of window-blinds and 
screens to a rod governing their positions,) 
by giving them a rounded edge in the direc- 
tion as shown at a,- e, Fig. 1, and an acute or 
sharp edge, as viewed crosswise, at f, h, in 
combination with transverse indentations 
across the wire, the whole being formed by 
compression between dies, substantially as 
described." It appears that this claim was 
granted by the patent office solely on the 
ground that, although spikes, bolts and 
staples, furrowed or barbed, for the purpose 
of holding with greater force when driven in- 
to wood, were old, yet the patentee's- staple 
was to be regarded as new when formed by 
compression between dies; and that it was 
granted as a claim to a staple, the shanks of 
which were to have a rounded edge in the di- 
rection of their width, a sharpened edge in 
the direction of their thickness, and trans- 
verse indentations, when those three qualities 
were produced by compression between dies, 
as contradistinguished from forging the 
points and cutting the barbs by a chisel. 
This difference, leading to the production of 
the article at a cheaper rate by the new 
method, was regarded by the patent office as 
a patentable difference warranting the grant- 
ing of the claim. 

The object sought to be attained by the re- 
issue was, evidently, to patent the staple as 
a new manufacture. The reissued specifica- 
tion states, that the patentee desires to ob- 
tain for the staples a patent as for a new 
manufacture; that his invention consists in 
the production of a vendible article; and that 
its shape is to be such that it can be readily 
and rapidly made by machinery, so that it 
can be produced in great quantities, and kept 
for sale in the market as an article of mer- 
chandise. These suggestions are not found in 
the original specification. So, too, the claim 
of the reissue states, that the patentee claims, 
"as a new manufacture or commodity," "a 
wire staple, adapted for use in making win- 
dow-blinds or screens, and constructed sub- 
stantially as above described." It is as such 
new manufacture or commodity, that the 
staple adapted for such use, and constructed 
substantially as described, must be held, un- 
der the claim, to be a patentable invention, 
if the claim is to be upheld at all. 

The defence is taken in the answer, that it 
is not a patentable invention to manufacture 
of a reduced size, and adapted for the use 
mentioned in the claim, staples with corru- 
gated or indented ends and tapering points, 
in view of the prior existence (as admitted in 
the specification) of spikes constructed with 
transverse corrugations made substantially 
like those proposed by the patentee, so as to 
penetrate wood without much increased re- 
sistance and not be capable of being with- 
drawn without great difficulty. To this de- 
fence it is replied, that the barbing on the 
prior spikes was not produced by dies, but 
by a cutting instrument, and was not pro- 
duced by machinery; that the prior staples, 
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after being bent, were first drawn out and 
were then barbed by a cutting instrument; 
and that the patented staple, after being 
bent, is made by one swaging blow of a pair 
of dies. It is contended, that, in view of the 
great numbers of the patented staples that 
are used, and of the fact that they are far su- 
perior to smooth legged staples, the pecul- 
iarity of their being corrugated by dies, 
which makes it easy to form them by ma- 
chinery, is an important peculiarity, and con- 
stitutes a substantial difference between the 
old and the new staple, amounting to a pat- 
entable novelty. The evidence shows, that 
the patented staple could not be made by 
hand at a pride which would admit of its 
profitable manufacture, that the sale of it, 
made by dies by machinery has been very 
great, and that it has altogether superseded 
the non-serrated staple before used for 
blinds. In view of these facts, I think the 
reissued patent is valid and the claim sus- 
tainable in law. The words, "constructed 
substantially as above described," in the 
claim, cannot be regarded as having refer- 
ence solely to the construction of the staple 
into a staple with transverse corrugations, 
and so formed as to penetrate wood easily 
and be withdrawn therefrom with difficulty. 
If those words were to be so construed, the 
patentee would be made to claim the spike of 
Ballard adapted for use in a window-blind, 
that is, merely reduced in size so as to be 
small enough for use in a blind. But those 
words must, in view of the whole specifica- 
tion, have a broader 'interpretation. They 
mean, not only staples of such a shape that 
they can readily be inserted into wood and 
with difficulty be withdrawn from it, but 
staples made into such shape by the action 
of dies, which form the corrugations by 
swaging. To this idea of the use of dies, en- 
abling the article to be made by machinery, 
is to be attributed the utility and success of 
the invention. This use of dies to make the 
corrugations, and not merely the reduction in 
size of the spike, forms part of the adapta- 
tion of the spike for use in blinds, and the 
article, when so made by dies, is a new com- 
modity or article of manufacture. The claim 
must be construed in connection with the en- 
tire specification and in view of the state of 
the art at the time. The invention is a valu- 
able one, and the patent ought to be so con- 
strued as to be sustained, if possible. It can 
be sustained without doing violence to any 
settled principle of Jaw. 

It is claimed, on the part of the defend- 
ants, that the plaintiff's patent does not cover 
a staple that does not have its indentations 
or corrugations deeper towards the piercing 
points than farther therefrom, and does not 
taper in thickness towards the point; that it 
does not cover a staple that has indentations 
of equal depths over the whole surface in- 
dented, and is not made with tapering points; 
and that it does not cover a staple that has 
the shallowest indentations towards or near- 
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-est the points, and the deepest indentations 
farthest from the points. These positions are 
unsound. The depth of the corrugations and 
the degree of taper towards the point are not 
matters of substance. Ease of penetration in 
connection with difficulty of withdrawal, and 
the presence of transverse corrugations form- 
■ed by dies, when the staple is of such size 
-and shape as to be adapted for use in making 
blinds, are the substantial features of the 
patented staple. Under this view, there is 
no doubt that the defendants have infringed 
the patent sued on. 

There must be the usual decree for an in- 
junction and an account of profits, as prayed 
for. 



Case No. 12,031. 

ROGERS et al. v. The S. B. WHEELER. 

[4 Cliff. 189.] i 

■Circuit Court, D. Massachusetts. May Term, 
1872.2 

Collision — Right of "Wat — Change of Course. 

1. The vessel of the libellants was sailing 
close-hauled on the wind, on her starboard tack; 
that of the respondents had the wind free. Both 
had proper signal lights and lookouts. When 
at a distance of about a mile from each other 
they were approaching nearly head on. Both 
vessels kept their courses until within one 
hundred and fifty feet of each other. The ves- 
sel of the libellants was to the windward. 
When very close together the libellants put 
their wheel, hard up, and at the same time the 
respondents' vessel fell off, and the collision en- 
sued. Held, libellants were in fault in changing 
their course. 

2. The vessels were in such position that, if 
no change had been made by either, they would 
have passed each other in safety. 

3. All rules of navigation must be construed 
with due regard to the dangers of navigation, 
and to any. special circumstances which may 
exist in any particular case, rendering a depar- 
ture from a rule necessary in order to avoid im- 
mediate danger. 

[Appeal from the district court of the Unit- 
ed States for the district of Massachusetts.] 

Compensation was claimed by the libellants 
[Henry C. Rogers and others] for the total 
loss of the schooner Charles F. Beebee, val- 
ued in the libel at §3,500, and for the loss of 
her cargo, consisting of fresh halibut, valued 
at $1,000; and also for the loss of certain 
books and nautical instruments, which were 
on board the schooner, and for the loss of the 
■clothing belonging to the officers and crew of 
the schooner, which was also on board at the 
time of the disaster, amounting in, the whole, 
as alleged in the libel, to the sum of §5,050. 
Service was made, and the claimants [Wil- 
liam S. Hillis and others] appeared and filed 
an answer, in which they admitted that be- 
tween twelve and one o'clock, on the morning 
of the day alleged in the libel, a collision oc- 

i [Reported by William Henry Clifford, Esq. 
and here reprinted by permission.] 
2 TAffirmed in 20 Wall. (87 U. S.) 385.] 
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curred between the two schooners named, and 
that the schooner of the libellants was sunk; 
they also admitted that the place where the 
collision took place (eight miles north-easter- 
ly from Gay Head), was correctly stated in 
the libel; and that the wind was northwest, 
as alleged by the libellants. Some other ma- 
terial facts were also admitted in the answer, 
as, for example, that the night was clear, 
that the schooner of the libellants was sailing 
close-hauled on the wind, on her starboard 
tack, and that the schooner of the respondents 
was sailing with the wind free; and the evi- 
dence showed that each of the vessels had 
proper lookouts, and that they showed the 
signal-lights required by law. Concurring, 
as the libel and answer did, in these respects, 
it was assumed that those several matters 
were correctly stated in the pleadings. By 
the pleadings it also appeared that the schoon- 
er of the libellants,— a vessel of about forty- 
one tons, new measurement,— was bound on 
a voyage from Nova Scotia to New York, and 
that the schooner of the claimants,— a vessel 
of two hundred and sixty-four tons, new 
measurement,— was bound on a voyage from 
the port of Philadelphia to the port of Boston, 
laden with a cargo of coal; both vessels were 
in good repair, and were well manned and 
equipped. When first seen by each other,, 
they were approaching from opposite direc- 
tions nearly end on, within the meaning of 
that phrase as employed in the sailing rules 
enacted by congress; and it was equally clear 
that they were sufficiently distant, at that 
time, to have enabled each to have adopted 
the necessary precautions to have avoided a 
collision. Testimony was taken on both sides 
in the district court, and that court, being of 
opinion that the schooner of the libellants was 
in fault, entered a decree for the respondents, 
and dismissed the libel with costs [case un- 
reported], whereupon the libellants appealed 
to this court. Two additional depositions 
were taken since the appeal, but the general 
aspect of the controversy was not changed 
from what it was in the court where the libel 
was filed. 

John C. Dodge, for libellants, appellants. 

G. A. Somerby and L. S. Dabney, for claim- 
ants, appellees. 

CLIFFORD, Circuit Justice. Widely differ- 
ent views are entertained by the parties, as to 
what occurred throughout the whole period 
which elapsed from the time the two vessels 
were seen by each other, to the time the col- 
lision took place. On the part of the libel- 
lants, it is insisted that their schooner was 
to the leeward of the schooner of the claim- 
ants, and. that she was proceeding on her voy- 
age, close-hauled on the wind; that those in 
charge of her first saw the schooner of the 
claimants a point or a point and a half on 
her starboard bow; that the vessels were, at 
that time, a mile apart; that both vessels kept 
their course until they approached within 
about one hundred and fifty feet of each oth- 
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er, when those in charge of the libellants' 
schooner perceived that the schooner of the 
claimants had changed her course, and was 
coming down upon their vessel; that it then 
being impossible for the vessel of the libel- 
ants to get to the windward of the vessel 
of the claimants, those in charge of the libel- 
ants' vessel put the wheel hard up, as the 
only thing which they could do with any hope 
of avoiding a collision, but that the precaution 
was unsuccessful, as the vessel of the claim- 
ants also changed her course, and she fell off 
at the same time. Several of those state- 
ments are denied by the claimants, as for ex- 
ample, they insist that the vessel of the libel- 
lants was to the windward of their vessel 
when their lookout descried the red light of 
the libellants' schooner nearly a mile ahead, 
and that the master immediately gave the or- 
der.to keep the vessel off a little, and that the 
order was obeyed. 

Assuming that the schooner of the libellants 
was to the windward, the order was a proper 
one, as it gave the approaching vessel a wider 
berth, and it cannot be doubted, if the vessel 
of the claimants was to the leeward, that the 
collision would have been avoided if the ves- 
sel of the libellants had not changed her 
course; but the claimants allege that she kept 
her course until the two vessels were within 
a hundred and fifty feet of each other, when 
she suddenly ported her helm and fell off to 
leeward. Each party claims to have been to 
the leeward, and charges that the other was 
so far to the windward that if there had been 
no change of course the two vessels would 
have passed each other in safety, and no 
doubt is .entertained that both parties are 
right in supposing that the collision would 
have been avoided if no change had been 
made by either after the execution of the first 
order given by the master of the claimants' 
vessel. 

Where two sailing ships are meeting end 
on, or nearly end on, so as to involve risk of 
collision, the helms of both should be put to 
port, so that each may pass on the port side 
of the other. Such is the general rule as es- 
tablished by the act of congress, and the deci- 
sions of the supreme court; but in obeying 
and construing that rule, as well as several 
others, due regard must be had to all dangers 
of navigation, and to any special circumstan- 
ces which may exist in any particular case, 
rendering a departure from the rule necessary 
in order to avoid immediate danger. Attempt 
is made to bring the case within those excep- 
tional principles, but the evidence, taken as 
a whole, disproves every such theory, and 
shows that the vessel of the libellants was to 
the windward of the vessel of the claimants, 
and that the conclusion of the district court 
was correct. Concurring as I do with the 
district judge, both in his conclusion and in 
the reasons assigned in its support, it does not 
seem necessary to analyze the testimony, or 
to enter more fully into a discussion of the 
subject Decree affirmed, with costs. 
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[On appeal to the supreme court the decree 
of this court was affirmed. 20 Wall. (87 U. S.) 
38o.] 
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ROGERS v. WELLER. 

[5 Biss. 166.] i 

Circuit Court, N. D. Illinois. July, 1870. 

Descent — Illinois Statute — Illegitimate 
Children — Next of Kin. 

1. The term "children," as used in the Illi- 
nois statute of wills, concerning illegitimates, 
is used in the sense of offspring of the mother, 
and is not confined to children born in lawful 
wedlock. 

2. In case of the death of one of two illegiti- 
mate children, unmarried and without issue, 
the mother being also dead, his property de- 
scends to the brother. He takes one-half of 
the estate as brother of the deceased; the oth- 
er half as heir-at-law of the mother. 

^ 3. "Next of kin to the mother," in this statute, 
includes illegitimate, as well as legitimate, chil- 
dren. 

[Cited in Re Warden's Estate, 57 Cal. 492.] 

Action of ejectment [by George W. Rog- 
ers against Lafayette M. Weller] submitted 
to the court for trial upon the following facts 
as agreed upon by the parties. Theodore 
Rogers died intestate and without- issue seiz- 
ed of the premises in question. He was the 
illegitimate son of Maria Purcell, who had 
also another illegitimate son, the plaintiff in 
this case. Maria Purcell died about 1840. 
Theodore Rogers died in 1869, unmarried and 
without issue. The plaintiff, George W. Rog- 
ers, the brother of Theodore, deceased, brings 
this suit to recover the property in question 
as heir-at-law of Theodore, his illegitimate 
brother. 

H. S. Monroe, for plaintiff. 
H. B. Hurd, for defendant 

BLODGETT, District Judge. The whole 
question turns upon the construction to be 
given to the statute of this state governing 
the descent of the property of illegitimates. 

By the statute of 1853, which is incorporat- 
ed in Gross' St (volume 1, p. 807), as the 
66th section of the statute of wills, it is pro- 
vided: "That the rule of descent of all prop- 
erty, of whatsoever kind or nature, real or 
personal, of, any bastard or illegitimate per- 
son dying intestate in this state, or leaving 
property and effects therein, shall be as fol- 
lows, to wit: On the death of any such per- 
son intestate, his or her property, estate and 
effects shall descend to and vest in the wid- 
ow, or surviving husband and children, as the 
property and effects of other persons in like 

i [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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eases. In case of the "death qf any such Il- 
legitimate person, leaving no children or de- 
scendant of a child or children, . then the 
whole property and estate, rights, credits and 
effects shall descend to and vest in the 
widow or surviving husband. In case of the 
death of any such illegitimate person, leav- 
ing no widow, surviving husband or descend- 
ants, then the property and estate of such 
person shall descend to and vest in the moth- 
er and her children and their descendants, 
to the mother one-half, and the other half to 
be equally divided between her children and 
their descendants, the descendants of a child 
taking the share of their deceased parent or 
ancestor. In ease of the death of any such 
illegitimate person, leaving no heirs as above 
provided, then the property and effects, of 
whatsoever kind or nature, shall pass to and 
vest in the next of kin to the mother of such 
illegitimate person, in the same manner as 
the estate of a legitimate person would, by 
the laws now in force, pass to the nest of 
kin." Act approved Feb. 12, 1853. 

As Theodore Rogers was unmarried and 
had no issue, the case is not provided for in 
either the first or second contingency men- 
tioned in the statute; that is to say, there is 
no widow or children of the deceased to take 
nis property. 

The plaintiff in this case, George W. Rog- 
ers, is a child of Maria Purcell, mother of the 
deceased Theodore Rogers, and the question 
is, does he come within the description of 
persons named in the third clause of the 
statute as being entitled to receive one-half 
of the estate, the other half going to "the 
mother? 

The law uses the term "children" or 
"child," and it is contended on the part qf 
the defendant, that the term is here used in 
its strict legal significance, that it means 
children born in wedlock, or legitimate chil- 
dren of the mother; that the term does not 
mean "offspring." But I am inclined to the 
opinion, and for the purposes of this case 
shall hold, that the term is there used in its 
proper signification, and means the offspring 
of the mother; that whether legitimate or 
illegitimate, as the ease may be, in case of an 
illegitimate son dying intestate and without 
issue, or persons authorized to inherit, as set 
out in either of the two clauses first under 
consideration, the mother takes one-half of 
the property and her children or offspring, 
whether legitimate or illegitimate, take the 
other half. This, then, would make George 
W. the heir of one-half of this property, 
while his mother took the other half by de- 
scent. 

The mother, it will be remembered, died 
thirty years ago, and the question is, what 
is the law of descent of the half which under 
the clause under consideration would go to 
the mother? 

The last clause of the section is this: "In 
case of the death of any such illegitimate 
person, leaving no heirs as above provided, 
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then the property and effects, of whatsoever 
kind or nature, shall pass to and vest in the 
nest of kin to the mother of such illegitimate 
person, in the same manner as the estate of 
a legitimate person would by the laws now 
in force pass to the nest of kin." And this 
raises the question, Who are the nest of 
kin to this mother who bore these two ille- 
gitimate sons? Does the plaintiff in this suit, 
George W. Rogers, her living illegitimate- 
son, come within the denomination as nest 
of kin under this statute? 

The term is one which has been borrowed 
from the civil law and incorporated into the 
statutes of this state, as I think, rather than 
from the common law. Although it is a term 
used in the common law, yet I think that the 
legislators of this state in using the term 
"nest of kin" have used it in such connec- 
tion as to rather sustain the idea that they 
intended to use it in the signification of the 
civil law, which meant, of course, all per- 
sons, legitimate or otherwise, of the same 
blood. But the question receives much light, 
in my estimation, from the statutes in this 
state, which have been in force for many 
years prior to the enactment of the section 
which has been under consideration. By the 
53rd section of the statute of wills of the 
Revised Statutes of 1S45, it is provided: "If 
any single or unmarried woman, having es- 
tate, either real or personal, in her own 
right, shall hereafter die, leaving one or more 
children, deemed in law illegitimate, such 
child or children shall not, on that account 
be disinherited; but they and each of them, 
and their descendants, shall be deemed able 
and capable in law to take and inherit the 
estate of their deceased ' mother, in equal 
parts among them, to the exclusion of all 
other persons: provided, that if there shall 
be no such child or children, or their de« 
scendants, then, and in such ease the estate 
of the intestate shall be governed by the 
rules of descent, as in other cases where il- 
legitimates are escluded." 

The effect of this statute is to give to the 
illegitimate children of the mother inherit- 
able blood. So far as our state is concerned, 
they are vested by the operation of this stat- 
ute with the qualities of inheritance; they 
can receive from the mother by descent and 
take real estate and other property to the 
same extent as legitimate children, and tak- 
en in connection with the subsequent stat- 
ute of 1853, which has first been discussed, 
it seems to me that the better interpretation 
is that the term "nest of kin," used in the 
last clause of the act of 1853, includes the 
illegitimate children, if such esist, of the 
mother, where the mother is heir. * 

It is true that the supreme court of the 
United States, in the case of McCool v. Smith, 
1 Black [66 TJ. SJ 459, has held in a case go- 
ing up from this state that in ascertain- 
ing who is the nest of kin, under the stat- 
ute of Illinois, the computation must be made 
according to the rules of the common law; 
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but in this case, that question was decided 
more upon the consideration of the question 
of whether the case came within the purview 
of the statute of 1845, than upon the applica- 
tion of the act of 1853 as the rule in that 
case. The ease was really disposed of upon 
the consideration of the court that it was 
not covered by the act of 1845, but must be 
disposed of upon the rules of the common 
law prior to any legislation being had on the 
subject matter in this state. 

In taking this view of the case, we do not 
intend by any means to deny the authority 
of the case in 1 Black [66 XL S.], or to de- 
cide contrary to it, but simply to say that this 
case coming clearly within the acts of 1845 
and 1853, it seems clear that the term "chil- 
dren" used in the third clause of the act of 
1853, means and includes the illegitimate 
children of the mother, and that the term 
"next of kin" used in lite last clause, "next 
of kin of the mother," etc., includes her il- 
legitimate as well as her legitimate children, 
if she have any; that, taken together, the 
acts of 1845 and 1853, when construed in the 
light of the cases which have been cited, and 
the known principles of interpretation of 
statutes, clearly give George W. Rogers the 
entire estate of the deceased illegitimate 
brother. The question is not without its dif- 
ficulties, and we do not feel sure that our 
view of the question will be entirely affirm- 
ed by the supreme court of the United States, 
but at the same time it seems to us- to be 
the better interpretation of what the legisla- 
ture of this state had intended to do by the 
several acts under consideration. I shall 
therefore find for the plaintiff to the extent 
of the entire estate, holding that he is the 
owner in fee of the entire property. 

NOTE. The defendant having taken a new 
trial under the statute, the case was again tried 
before Mr. Justice Davis, with the same result. 
The records having been destroyed by the Chi- 
cago fire of October 8 and 9, 1871, a trial was 
again had before Judge Drummond, who also 
found for the plaintiff. This case is now pend- 
ing in the supreme court of the United States, 
on writ of error. Pending this litigation, a 
suit was brought against Weller in the circuit 
court of Cook county by Eliza Smellgon and 
Anna Williams, collateral relatives of Maria 
Purcell, and the decision of the supreme court, 
on appeal, recognizes the same rule as that 
above laid down by Judge Blodgett. 



Case No. 12,033. 

ROGERS v. WINSOR. 

, [6 N. B. R. 246J1 

District Court D. Rhode Island. Feb. 22, 1872. 

Bankruptcy — Rights of Assignee — Books op 
Account— Conveyances by Bankrupt. 

1. The assignee in bankruptcy can claim only 
such interest and right in any property as the 

i [Reprinted by permission.] 



bankrupt could have claimed at the filing of the 
petition by or against him. Hence where the 
bankrupt has made conveyances by which his 
books of account pass to an assignee of his own 
selection, the assignee in bankruptcy cannot 
claim them until such conveyances are shown 
to have been fraudulent and void. 

[Cited in Re McKenna, 9 Fed. 34J 

2. To obtain possession of such books, an as- 
signee must proceed by a bill in equity or action 
at law, in which the validity of said convey- 
ances can be tested, and not by simple petition. 

In bankruptcy. 

Horatio Rogers and B. N. Lapham, for pe- 
titioner. 

Geo. H. Browne and James Tillinghast, for 
respondent. 

KNOWLES, District Judge. The ques- 
tions raised upon this petition, though seem- 
ingly of a novel character, will be found, I 
incline to believe, virtually settled in this 
district, if in no other, by reported adjudica- 
tions of both Shepley, C. J., and Clifford, J., 
of the supreme court. The facts to be kept 
in view are substantially these: 

On the sixth of September, eighteen hun- 
dred and seventy-one, a creditor's petition in 
bankruptcy was filed by Daniel W. Ford, 
against Gardner S. Hall and Robert I. Getty, 
formerly copartners as G. S. Hall & Co., upon 
which the said Hall and Getty, both as co- 
partners and as individuals, were adjudged 
bankrupt on the seventeenth of January, 
eighteen hundred and seventy-two. In due 
course of proceedings Horatio Rogers, Esq., 
was appointed assignee of the bankrupts, 
who, on the nineteenth of February, present- 
ed to the court at chambers, the petition now 
under consideration, which was on the fol- 
lowing day called for hearing. The party 
respondent thereto, with his counsel, appear- 
ing in opposition. The petition, which was 
verified by the petitioner's oath, (omitting the 
specifications of books and papers and mere- 
ly formal portions) was in the terms follow- 
ing: 

"Horatio Rogers, assignee in bankruptcy 
of Gardner S. Hall and Robert I. Getty, in- 
dividually and as co-partners, under the name 
of G. S. Hall & Co., who have heretofore 
been adjudged bankrupts on creditor's peti- 
tion by this honorable court, respectfully 
represents: That the books of account and 
papers of said firm of G. S. Hall & Co., viz. 
* * * are all now in the custody and pos- 
session of one James A. Winsor, of the city 
and county of Providence, in said district, a 
member of the firm of Parsons, Bugbee & 
Co.; that he has demanded from said Win- 
sor, all of said books of account and papers; 
that said Winsor refuses to surrender pos- 
session of the same, pretending to have a 
right to retain the custody of the same 
against your petitioner as such assignee in 
bankruptcy, by virtue of two deeds of as- 
signment (so-called) to him, copies whereof 
are hereto annexed, marked 'A' and 'B' re- 
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spectively. One whereof is executed by said 
G. S. Hall, both in the name of the late firm 
of G. S. Hall & Co., as well as in his own 
proper name, said firm having, at the date of 
the execution thereof been dissolved; and 
the other whereof is executed by the said G. 
S. Hall, the first whereof was dated on the 
thirteenth day of May, eighteen hundred and 
seventy-one, and the other whereof was exe- 
cuted on the twenty-third day of May, eight- 
een hundred and seventy-one, and both being 
executed and dated less than four months 
before the filing of the petition against 
said bankrupts, upon which they were ad- 
judged bankrupt, and which said so-called 
deeds of assignment your petitioner repre- 
sents are void, having been made in fraud of 
the provisions of the act to establish a uni- 
form system of bankruptcy throughout the 
United States, and of the creditors of - said 
bankrupts, and of your petitioner as such 
assignee. Wherefore he prays that said Win- 
sor may be required by the order of this 
honorable court to deliver up to him all of 
the aforenamed books of account and papers, 
and all other books of account and papers 
relating to the business or property of said 
G. S. Hall and Robert I. Getty, individually, 
or as copartners as G. S. Hall & Co. (Signed) 
Horatio Rogers, Assignee," &c. 

The deed A referred to purports to convey 
to said Winsor certain specified personal 
property of the firm, including in terms "all 
debts due the firm and the evidences there- 
of;" and the deed B purports to convey to 
him all the said Hall's interest in the same 
property, and also certain other specified 
property belonging to him individually, in- 
cluding in terms "all books of account and 
other evidences of debt and credits of every 
name and nature pertaining to" the business 
of the firm. The two conveyances are re- 
spectively, expressly "in trust," vesting the 
grantee with absolute power of disposal and 
prescribing to what purposes the proceeds 
shall be appropriated— a leading purpose in 
each being to secure and indemnify the 
grantee, Winsor, and his firm (Parsons, Bug- 
bee & Co.) against loss on any claims then 
existing or that might thereafter, within two 
years, accrue in their favor against the said 
Hall & Co., or the said Hall individually. 
Upon the facts stated in his petition, and 
shown or evidenced by the said deeds, the 
petitioner proffering no further or other 
proofs, contends that the order prayed for 
should be granted, in conformity (as argued) 
with the letter and spirit of the fourteenth 
section of the bankrupt act, citing as of sig- 
nal pertinency and of irresistible cogency, an 
independent and unqualified sentence there- 
from in these words: "No person shall be 
entitled, as against the assignee, to with- 
hold from him possession of any books of ac- 
count of the bankrupt, or claim any lien 
thereon." The intent of the legislator in 
employing these emphatic words, was, he 
maintains, to assure to an assignee in bank- 
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ruptey the possession and use of the bank- 
rupt's books of account, at as early a day as 
practicable, and to render it impossible, with- 
out violation of law, for a bankrupt by any 
form of conveyance, or by collusion or con- 
federacy, or any conceivable design, to con- 
ceal or withhold such books from him. Be- 
tween books of account and property of any 
other species, he further maintains, this sen- 
tence of the act establishes a distinction 
which the court is bound to recognize, and in 
view of which it ought, as of course, to 
order any holder of a bankrupt's books of 
account to surrender them to an assignee 
upon his motion or petition merely in court 
or at chambers— and this, although for pos- 
session of property of any other description, 
in which an adverse interest is claimed by a 
stranger or grantee of a bankrupt, such as- 
signee would be compelled to have recourse 
to "due process of law," i. e., a suit in equity 
or action at law— under the reported adjudi- 
cations in this district, and by the supreme 
court of the United States. Knight v. Cheney 
[Case No. 7,883]; Smith v. Mason [14 Wall. 
(81 U. S.) 419]. 

In answer to this claim and this reasoning 
of the petitioner, the learned counsel of the 
respondent, proffering no proofs upon any 
point, says: 

Firstly. That the "deeds, books and pa- 
pers," which pass to an assignee under the 
provisions of the first sentence of section 
fourteen of the bankrupt act, are simply and 
merely such as "relate to" the property and 
estate which vests in the assignee by virtue 
of the proceedings in bankruptcy; and that 
as the respondent Winsor claims, and is pre- 
pared to assert and maintain, that none of 
the property now in his hands, and to which 
the books and papers in controversy "relate" 
did, or could vest in the assignee, having for 
about four months prior to the commence- 
ment of proceedings in bankruptcy been in 
his possession, under conveyances claimed to 
be valid and unimpeachable, this demand for 
books, papers and deeds is manifestly not 
sustainable— even had the court the power, 
upon the mere petition of the assignee, to 
pass upon the antagonising claims of the peti- 
tioner and the respondent. But, if this posi- 
tion be adjudged untenable, they say: 

Secondly. That by the settled law in this 
district, save in cases of attachment and 
cases affected by fraud, the assignee in bank- 
ruptcy can claim in any property only such 
interest and right as the bankrupt himself 
could have claimed at the filing of the peti- 
tion by or against him— citing in support of 
this proposition, Potter v. Coggesnall [Case 
No. 11,322], and same case (revision by Shep- 
ley, C. J.,) Coggeshall v. Potter [Id. 2,955], 
and other cases. And in view of this state 
of the law, contending that until the con- 
veyances A and B shall be shown to have 
been fraudulent, and therefore void, the re- 
spondent's right to the books and papers in 
question is as perfect, to all intents as against 
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the assignee, as Lis right to any chattels in 
his possession, inherited from his grandsire 
or purchased in open market fifty years ago. 
And furthermore they say. 

Thirdly. That whether or -not books of ac- 
count are distinguishable from other kinds 
of property as contended by the petitioner, 
an assignee is precluded from seeking to ob- 
tain possession of them under the circum- 
stances of the case by a simple petition. 
The law, say they, as now settled by the 
decisions in Knight v. Cheney [supra], and 
Smith v. Mason [supra], forbids a court's 
assuming to pass upon the conflicting claims 
of the petitioner and the respondent to either 
the absolute ownership or the possession of 
the books in question, until its judgment 
shall have been invoked by a bill in equity 
or action at law, in which the validity of 
said conveyances A and B can be tested upon 
bill, answers and proofs, or upon issues, to a 
jury. These conveyances, the respondent 
avers, are unimpeachable in any "forum and 
under any law— vesting in him an impreg- 
nable title to all and singular the goods, chat- 
tels, books and evidences of debt enumerated 
and described in them, as he is confident will 
be made apparent whenever he shall be call- 
ed on in the proper manner to assert or de- 
fend that title." Until then, he adds, as he. is 
assured and believes, he can securely rest 
upon the indisputable fact, that for a period 
of about four months prior to the commence- 
ment of proceedings in bankruptcy against 
his grantors, he was legally in the possession, 
undisturbed and unquestioned, of the books, 
papers and evidences of debt, which the as- 
signee is now seeking to wrest from him, not 
by "due process of law," but by a course of 
proceeding never to be favored, nor even to 
be allowed save in cases wholly free from 
doubt, as well of the necessity, as of the 
regularity of such a course. 

Upon the question presented, my judgment 
must be in favor of {he respondent, as I can- 
not but regard his second and third objec- 
tions as tenable and insuperable, whatever 
may be said of the pertinency or tenableness 
of the first. On the other hand, to sustain 
the position and claim of the petitioner, were, 
in my view, to misconstrue the provisions 
of the fourteenth section of the bankrupt act, 
and to ignore or dissent from the well-rea- 
soned opinions, as authoritatively promul- 
gated, of the judges of this circuit to whose 
decisions I am bound to defer and conform, 
and to whom it is a satisfaction to remember 
the petitioner may, with little delay and at 
trivial expense, apply at any time, at cham- 
bers or in court, for a revision and reversal 
of this decision. 
The petition is- dismissed. 
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Case "No. 13,024. 

ROGERS LOCOMOTIVE WORKS v. LEWIS 
et al. 

[4 Dill. 158; i 9 Chi. Leg. News, 84; 3 Cent. 
Law J. 784.] 

Circuit Court, W. D. Missouri. Nov. Term, 
1877. 

Conditional Sale— Moktgage— Registky Act. 

1. Conditional sales of personal property are 
valid in Missouri. 

2. Instruments evidencing a conditional sale 
of chattels need not be recorded in Missouri in 
order to be valid against creditors or subsequent 
purchasers— the registry law of Missouri only 
extending to mortgages or deeds of trust of 
chattels. The instrument in judgment held to 
be a sale on condition, and not a mortgage with- 
in the registry laws of Missouri. 

[Cited in Blackwell v. Walker, 5 Fed. 422; 
Hart v. Barney & Smith Manuf'g Co., 7 
• Fed. 550.] 

Replevin for one locomotive engine, called 
the James W. Lewis, No. 1, and tender. The 
plaintiff delivered the engine and tender to 
the Keokuk and Kansas City Railroad Com- 
pany, and received, as evidence of the con- 
tract under which they were delivered, the 
following instrument: 

"The Keokuk and Kansas City Railroad 
Company has received from the Rogers Lo- 
comotive and Machine Works, at Paterson, 
New Jersey, one locomotive engine, James 
W. Lewis, No. 1, and tender, upon the fol- 
lowing conditions: 

"1. If the said railway company shall fully 
pay the following described promissory notes 
when they respectively become due and pay- 
able, viz.: One dated October 25th, 1873, at 
four months, payable to the order of said rail- 
way company at the National Bank of Com- 
merce, in the city of New York, for five thou- 
sand six hundred and thirty-t)ne 53-100 dol- 
lars ($5,631 53-100), due February 25th, 1S74, 
and one, same date, at six months, payable 
as above, for five thousand six hundred and 
ninety-five 70-100 dollars ($5,695 70-100), due 
April 15th, 1874— then and in such case it is 
agreed that the said engine and tender shall 
become and be thereafter the property of said 
railway company, but, in the meantime, and 
until such payment is made, the said Rogers 
Locomotive and Machine Works retains the 
title and ownership thereof. 

"2. In case of default in the payment at 
maturity of said notes, or either of them, the 
said Rogers Locomotive and Machine Works 
may, without impairing the validity and ef- 
fect of said notes, according to their tenor, 
resume the possession of said engine and ten- 
der, and the said company hereby agrees to 
surrender, return, and deliver up the same, 
in good order and condition, to the Rogers 
Locomotive and Machine Works, who may 
thereafter, if they see fit, sell said engine and 
tender at public auction, on not less than ten 

i [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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•days notice (either party "being at liberty to 
become the purchaser at such sale), and ap- 
ply the proceeds, pro tanto, to the payment 
of such of said notes as shall then remain 
unpaid, rendering the overplus, if any, after 
■discharging all costs and expenses of sale, 
to the said company, whose liability, in case 
•of deficiency, shall still continue. 

"Dated this the 25th October, 1873. In tes- 
timony whereof, the president of said com- 
pany, under due authority, has caused the 
seal of said company to be hereto attached, 
■and has signed his name hereto officially, the 
<lay and year last above written. 

"(Signed) The Keokuk and Kansas City 

Railway Company, 
"By S. H. Melvin, President 

"Albert Blair, Secretary." 

This instrument was never recorded. The 
■engine has not been paid for— the only pay- 
ment made thereon being $180. The railway 
•company became insolvent, and a judgment 
was rendered against it in one of the state 
■courts, in November, 1875, which was declar- 
ed a lien upon the "road bed, station houses, 
■depots, bridges, rolling stock, real estate," 
etc., under the act of Missouri of March 21st, 
1873. Upon this judgment execution issued, 
and the engine in question sold thereunder as 
personal property; and this is the title claim- 
ed by the defendants. The purchaser, after 
the levy and before the sale under execution, 
had notice of the aforesaid instrument of Oc- 
tober 25th, 1873, and of the plaintiff's claim 
thereunder. 

G. S. Van Wagoner, for plaintiff. 
White, Clarke & Shackelford, for defend- 
■ants. 

DILLON, Circuit Judge. On the argument 
the counsel agreed that the controlling ques- 
tion was, whether the instrument of writing 
■dated October 25th, 1873, was a conditional 
sale or a mortgage. If the former, then the 
plaintiff, it was conceded, must succeed, since 
in that event the laws of Missouri did not re- 
quire the instrument to be recorded. If the 
latter, then the plaintiff, it was admitted, 
must fail, because the instrument was not 
recorded, as required by the laws of Missouri 
in respect of mortgages of chattels. 

The statute in this regard is as follows: 
■"No mortgage or deed of trust of personal 
property shall be valid against any other per- 
son than the parties thereto, unless posses- 
-sion of the mortgaged or .trust property be 
delivered to and retained by the mortgagee 
•or trustee or cestui que trust, or unless the 
mortgage or deed of trust be acknowledged 
or proved and recorded in the county," etc. 
1 Wag. St p. 281, § 8; Bevans v. Bolton, 31 
Mo. 437. 

The rights of the plaintiff are the same, 
under the facts in this case, whether the 
transaction as set forth in the above men- 
tioned instrument be regarded as a sale on 
•condition of subsequent payment the title 



meanwhile remaining in the plaintiff, or an 
executory agreement to sell, the title to vest 
when payment should be made, but not be- 
fore. The courts have settled the doctrine 
that the seller and buyer may agree that the 
passing of the title to the property, although 
the property itself be actually delivered to 
the buyer, shall depend upon the buyer ful- 
filling some condition, precedent or concur- 
rent, and that one of these conditions may 
be payment of the stipulated price. Benj. 
Sales, § 320, and American eases cited in note; 
2 Schouler, Pers. Prop. 292, 296, 298, and 
cases there referred to; 2 Kent, Coram. 497. 
And such is the law in the state of Missouri, 
as repeatedly declared by the" decisions of its 
supreme court. Parmlee v. Catherwood, 36 
Mo. 479; Griffin v. Pugh, 44 Mo. 326; Little v. 
Page, Id. 412. These cases, where there is 
no laches in the seller, apply the rule in fcls 
favor against even a purchaser from the 
buyer in good faith, without notice. 

It being competent, then, to the parties tc 
make such contracts, they ought, when made, 
to be construed so as to carry out, and not 
to thwart, their intention and purpose. 
What was the intention and purpose in this 
case? Was the instrument an agreement to 
sell on condition, or was it a complete and 
absolute sale and a mortgage for the price? 
There is nothing in the language or in the 
frame of the instrument to support the lat- 
ter alternative. It is not stated that the en- 
gine has been "sold" to the railway company, 
but only that it has "received" it It is stated 
that upon payment, "then and in such case 
the engine shall become and be thereafter the 
property of the said railway "company, but 
in the meantime, and until such payment is 
made, the said Rogers Locomotive and Ma- 
chine Works retains the title and owner- 
ship thereof." On default of payment tha 
seller may "resume" possession, which the 
railway company agrees to surrender, with an 
election in the seller, if it sees fit to exercise 
it, to sell the property and apply the pro- 
ceeds in payment of the price, and account 
for any surplus. 

It may be that the registry laws, if wisely 
framed, ought to extend to such a case as 
this, and to require the seller to place the evi- 
dence of his rights on record, and accordingly 
we find that some of the states have recently 
passed enactments of the character suggest- 
ed. But there is no such legislative require- 
ment in Missouri. This instrument was not 
a mortgage or deed of trust within the statute 
above quoted. It is our judgment that, un- 
der the instrument in question, the property 
never vested in the railway company; that 
the title has always remained with the plain- 
tiff, -and if so, then of course the instrument 
was not a mortgage within the meaning of 
the recording act, requiring registration. 

The same conclusion has been reached by 
the circuit court of the United States for the 
district of Indiana, in the case of Rogers 
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Locomotive Works v. Indianapolis, B. & W. 
By. Co. [unreported]. Judgment for plaintiff. 

NOTE. In view of a recent decision of the 
United States supreme court in a case from Illi- 
nois, the court expressed a wish to have this 
judgment taken to the supreme court. 



ROGER WILLIAMS INS. CO. (BULLARD 
v.). See Case No. 2,122. 

ROLAND (UNITED STATES v.). See Case 
No. 16,190. 



Case No. 12,025. 

ROLLER v. MAXWELL. 

[3 Blatchf. 142.] i 

Circuit Court, S. D. New York. Dec, 1853. 

Customs Duties— Appraisal— Protest. 

An official appraisal, not appealed from, is 
conclusive as to the dutiable value of goods, 
when the protest does not point out any viola- 
tion of law in making the appraisal. 

[Cited in McCall v. Lawrence, Case No. 8,- 
672.1 

This was an action [by George P. Roller] 
against [Hugh Maxwell], the collector of the 
port of New York, to recover back an excess 
of duties and a penalty. Two invoices of long 
shawls were imported by the plaintiff from 
Bremen, and entered by his consignees and 
agents, August 1, 1851. The appraisers Raised 
the invoice prices more than ten per cent., 
to make them equal to the foreign market 
value. No appeal or reappraisement was 
asked, but the duty levied was paid under 
the following protest in writing by the plain- 
tiff's agents: "We hereby protest against 
the payment of 20 per cent, penalty on shawls 
contained in cases marked G. P. R. We 
claim that said shawls are invoiced at their 
fair market value in Vienna florins, at 4Sy 2 
cents the florin. We pay the excess of duty 
and penalty under protest, claiming to nave 
the amount refunded." 

Before NELSON, Circuit Justice, and 
BETTS, District Judge. 

THE COURT held: 

1. That the official appraisal, not appealed 
from, was conclusive as to the dutiable value 
of the goods, when the protest did not point 
out any violation of law in making the ap- 
praisement; 

2. That the protest, in this instance, did 
not embrace the question as to the value of 
the currency in which the invoice was made 
out; that it related exclusively to the foreign 
market value; and that that was determined 
by the report of the appraisers. Tariff Act 
Aug. 30, 1842, § 17 (5 Stat 564); Act March 
3, 1851, § 2 (9 Stat. G30). 

Judgment for defendant, 

i [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 
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ROLLHAUS v. McPHERSON. 

[N. Y. Times, Jan. 23, 1855.] 

Circuit Court, S. D. New York. Jan. 20, 1855. 

Patents — Infringement Suits — Patent as Evi- 
dence— Combinations— Damages. 

[1. A patent is prima facie evidence of the 
originality and utility of the alleged invention, 
but its effect as evidence is overcome by proof 
that it includes matters which the patentee did 
not invent.] 

[2. A patent for a combination is not in- 
fringed if defendant uses less than the entire 
combination claimed.] 

[3. On proof that the patent has been in- 
fringed, the jury may give nominal damages; 
but they cannot- infer or imply any further 
damages unless the same is proved by testimony, 
and the difficulty of furnishing such proof, ei- 
ther by showing profits made by defendants 
or the value of the infringing articles sold, does 
not authorize any presumption whereby the 
recovery may be enhanced beyond the damages 
actually shown by the testimony.] 

This was a suit for an infringement of a 
patent The plaintiff had obtained a pat- 
ent in the year 1849 for a cooking range. 
The subject of the patent was a peculiar 
combination of flues and dampers, and in 
the specification he had spoken of his flues 
as "inclined," and described the advantages 
which were^gained by the use of inclined 
flues. The defendant, he now claimed, had 
infringed his patent by making and selling 
ranges In which the flues were vertical in- 
stead of inclined, and he claimed damages 
to the amount of §2,500. 

Shepard & Burger, for plaintiff. 
Mr. Goddard, for defendant 

BETTS, District Judge (charging Jury). 
That the fundamental rules of law govern- 
ing patent rights and applicable to the 'pres- 
ent case might be summed up in these: That 
a patent was, in effect, the sole title of an 
inventor to his discovery, and that he was 
bound to prove his fabric was covered by the 
terms of his grant; that, although the pat- 
ent afforded prima facie evidence of the or- 
iginality and utility of his discovery, that 
evidence would be displaced by proof that 
he had included within his patent matters 
not of his invention; that the public right 
could not be trenched upon by a private 
claim to the use of a manufactured article 
when the testimony does not establish that 
in the particular which he claims to be his 
own, he has made a new and valuable ad- 
dition to all that was before known; and 
that, whatever may be the extent of the 
actual discovery of a patentee, he is limited 
to the summary or claiming part of his 
specification as the measure of his title. 
In this case the plaintiff claims a new com- 
bination of parts of a range apparently in 
common use, except, perhaps, diving and as- 
cending flues of an inclined form, at a large 
angle. It is not clear whether he sets up 
this shape of the flues as his invention, but 
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he makes that feature of them a prominent 
one in his specification and claim. Vertical 
or upright flues are of long and common use. 
He must, then, make it satisfactorily appear 
that the combination described by him en- 
ters into the construction of his ranges, and 
has been embodied by the defendant in the 
ranges made and sold by him. If the defend- 
ant uses less than the entire combination 
claimed by the plaintiff, such use will not 
amount to an infringement The law is lib- 
eral and astute in upholding and enforcing 
the rights of a bona fide patentee, when his 
discovery is original and valuable. But it 
is not enough that the invention is real to 
him, it must be first and original as to all 
others. 

The plaintiff must prove the damages he 
has sustained. The verdict, if for the plain- 
tiff, must in that respect be governed by 
the evidence. The jury may give nominal 
damages on the proof that the plaintiff's 
right has been infringed, but they cannot 
infer or imply • any amount of damages not 
authorized by the testimony. The difficulty 
of supplying that evidence cannot entitle 
the plaintiff to any presumption enhancing 
his recovery beyond the damages he is able 
to prove he has sustained, either in the 
profits of the sales made by the defendant 
or the value of the ranges made by him in 
violation of the plaintiff's patent. 

The jury thereupon found a verdict for the 
defendant 
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Case K"o. 13,027. 

ROLLINS v. TWITCHELL et al. 

[2 Hask. 66; i 5 Am. Law Rec. 247; 14 N. B. 
R. 201.] 

District Court, D. Maine. Feb., 1876. 

Bankruptcy — Set Off— Equal Equity. 

1. A non-negotiable demand against a bank- 
rupt purchased by his debtor before bankrupt- 
cy proceedings, but after his insolvency, cannot 
be set off either at law or in equity by the debtor 
against his negotiable note payable to the bank- 
rupt and held by his assignee, when the assets 
are insufficient to pay the bankrupt's liabili- 
ties in full. 

2. Where there is equal equity, the law must 
prevail; and equality is equity. 

Assumpsit [by Franklin J. Rollins, assignee, 
against John I. Twitchell and others] upon a 
promissory note signed by the defendants pay- 
able to the bankrupt. The defendants pleaded 
in set off a non-negotiable demand against 
the bankrupt that they had purchased from 

i [Reported by Thomas Hawes Haskell, Esq., 
and here reprinted by permission.] 
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other creditors before bankruptcy proceedings 
were commenced, but after the bankrupt 
had become insolvent. The cause was sub-* 
mitted to the presiding justice without a jury 
upon stipulation of the parties that the set 
off should be allowed if permitted either by 
law or in equity. 

Moses M. Butler, for respondent 
William L. Putnam, for defendants. 

FOX, District Judge. The bankrupt was 
formerly a banker in this place under the 
style of the Bank of Portland. His assignee 
has brought this action to recover from the 
defendants the balance remaining unpaid on 
their note for $5,000 dated Feb. 11, 1875, 
payable in four months to M. B. Clements. 
This note was discounted at the Bank of 
Portland, and at its maturity, was held by 
the Everett Nat. Bank of Boston, it having 
been pledged by Goold to that bank with 
other notes as collateral security for his in- 
debtment to that bank. On the fourth day 
of May, it was generally known in Portland 
that Goold had failed and the Bank of Port- 
land had closed. On the fifth of May, the 
defendants knowing of Goold's failure pur- 
chased of C. J. Pennell. his claim as a depos- 
itor in the Bank of Portland, for the sum of 
$1,068.18, and on the eighth of May they also 
purchased from John L. Best a portion of 
the amount of his deposit in the Bank of 
Portland, viz., the sum of $1,000. They re- 
ceived written transfers and assignments of 
these claims, and on the 24th of May, Goold 
in writing acknowledged notice of these trans- 
fers, assented thereto, and that the above 
amounts were due from him to the defend- 
ants. 

A petition in bankruptcy was filed against 
Goold May 27th; the act of bankruptcy upon 
which the adjudication was made took place 
May 13th. These claims were purchased by 
the defendants at a considerable discount, as 
a speculation, with no intent at that time 
to claim them as a set off to their note, as 
they both testify, and the court has no rea- 
son to discredit their statement in this behalf. 
Their note, with others, was subsequently 
turned over by the Everett Bank to the as- 
signee, the Everett having collected sufficient 
to discharge its claims against the Bank of 
Portland. The defendants now file in set off 
these claims, purchased of Pennell and Best, 
they having paid to the Everett Bank, at the 
maturity of the note, all but the amount of 
these claims. The parties have submitted the 
case to the determination of the court under 
a stipulation that the court may allow the 
set off of these demands if the defendants 
could avail themselves of them by any pro- 
ceedings in equity. 

Section 5073, Rev. St., as amended by act 
of 1874 [18 Stat 179], provides, that in all 
cases of mutual debts or mutual credits be- 
tween the parties, the account between them 
shall be stated, and one debt set off against 
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the other and the balance only shall be al- 
lowed or paid, but no set off shall be allowed 
in favor of any debts to the bankrupt of a 
claim in its nature not provable against the 
estate, or of a claim purchased by or trans- 
ferred to him after the filing of the petition, 
or in eases of compulsory bankruptcy, after 
the act of bankruptcy upon or in respect of 
which the adjudication shall be made, and 
with a yiew of making such set off. 

It is frankly admitted that the assent of 
Goold to the transfer of these claims made 
by him on the 24th of May did not confer 
any greater or better rights on the defend- 
ants than they then enjoyed. What was done 
at that time was after the creditors had de- 
termined to put Goold into bankruptcy; and 
■any benefits or advantages acquired at that 
time would dearly be in fraud of the bank- 
rupt law, would be in aid of and to perfect 
and accomplish a fraudulent preference with- 
in the meaning of the act; and in my view, 
the rights of the parties must be determined 
as though nothing had been done on that 
day; and the defendants are remitted to the 
rights they acquired at the time they pur- 
chased these claims from Pennell and Best. 

The original contract relative to these de- 
posits was between Goold and Pennell and 
Best; the promise and agreement of Goold 
was made to them, and he did not in any 
way incur any other legal liability, there be- 
ing no legal debt or credit on these claims 
between any other parties. It was not in 
the power of these depositors by an assign- 
ment of their claims to change the existing 
relations and substitute other persons as his 
creditors without the express sanction of 
Goold. The relation of debtor and creditor 
arises from contract between the parties, and 
a contract cannot arise excepting from mutual 
agreements. 

These claims were merely choses in action, 
not negotiable, upon which, in this state, an 
action at law could not be maintained by an 
assignee excepting in the name of the original 
creditor. The assignment of a chose in action 
conveys merely the rights, which the assignor 
then possesses to such thing; and these de- 
mands of Pennell and Best, by their trans- 
fer to the defendants, in my opinion, did not 
become mutual debts or credits in their hands 
against Goold, so as to become matter of set 
off within the terms of this section of the 
bankrupt act. To constitute mutual demands 
within the meaning of the act, they should 
be due to and from the same persons in the 
same capacity. Dale v. Cooke, 4 Johns. Ch. 
11; Murray v. Toland, 3 Johns. Ch. 569. In 
Deae. Bankr. 900, it is said: "In order to 
establish a clear right of set off, it is essen- 
tial that the debt claimed to be due to either 
party, or the credit given, should be due to, 
or given by him in his own right and not in 
the right of another person; for though the 
statute is intended to give a certain exten- 
sion to the right of set off at law, yet it 
does not take away the necessity of what was 



before required in these cases, viz., a strict 
mutuality." 

When the subject matter of the transfer 
is negotiable paper, it may be that such a 
claim in the hands of an endorser might con- 
stitute a mutual demand which could be 
used in set off, for there is the express posi- 
tive promise of the maker to pay the same 
to the legal holder thereof, and an action 
could be sustained in his own name against 
the maker to enforce its collection; and the 
same rule perhaps may apply to choses in 
action in those states where an assignee can 
sustain an action for their recovery in his 
own name under the modifications of the 
common law; but in this state, where a 
legal title to the chose in action is not ac- 
quired by the assignee on its assignment 
to him, where his only remedy for its col- 
lection must be in the name of the assignor, 
where all that is acquired in such a case 
by the assignee is the beneficial interest in 
the claim, an equitable right to avail him- 
self of it and to eompel his assignor to per- 
mit the use of his name to accomplish this 
object, it does not constitute in law a mutual 
claim or credit between the bankrupt and 
assignee of the claim within the meaning of 
the bankrupt law. 

The statute in terms forbids a set off of 
any claims purchased by or transferred to 
the debtor after the filing of the petition, 
or in case of involuntary bankruptcy, after 
the act of bankruptcy. Such a provision 
was requisite to reach those cases where the 
assignee of the claim could sustain an ac- 
tion for its recovery in his own name, but 
would be unnecessary in those states where 
the remedy was governed by the rules of the 
common law. 

The only interest in these claims which 
the defendants acquired by their purchase 
was an equitable one, the beneficial right to 
the amount when collected by or through 
the original creditors. Their right of set off, 
therefore, does not arise from the express 
provisions of the bankrupt act in the matter 
of set off, but from the rules governing 
courts of equity in this behalf. Their set off 
is of an equitable and not of a legal nature, 
and must depend for its enforcement on the 
principles of law as administered by courts 
of equity. 

Under ordinary circumstances, it may be 
conceded that a court of equity would ac- 
knowledge and enforce the right of the de- 
fendants to the set off of these claims. It 
would find no difficulty in so dealing with 
them from the strict legal objection which 
would arise against any remedy by the de- 
fendants at law for their collection, and it 
would recognize the beneficial interest of 
the defendants in these claims, which Goold 
could be compelled to pay to them by a 
proper action for their benefit at the same time 
that he received from them the amount due 
upon their note, and to avoid circuity of ac- 
tion, would permit one claim to be applied 
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to the satisfaction and discharge of the 
other, as thereby justice would he done and 
no one could be injured. 

All that Pennell and Best could claim on 
account of these demands was their pay- 
ment by Goold, and in case of his bankrupt- 
cy an equal proportion with his other cred- 
itors of his assets. By their purchase of 
these claims the defendants could not ac- 
quire any greater or better rights than their 
assignors possessed, and such rights a court 
of equity will sanction and protect to their 
fullest extent; but these defendants through 
their purchase of these claims now insist 
that they have acquired much greater rights 
than their assignors then had, to wit, a 
right to the full payment of them when their 
. assignors could only have received a pro 
rata proportion of Goold's estate with the 
other creditors. 

The defendants appeal for relief to the eq- 
uity side of the court and must abide by the 
rules which a court of equity adopts in de- 
termining the rights of litigants. Among 
the maxims which are constantly recognized 
by a court of equity, we find that "where 
there is equal equity, the law must pre- 
vail;" and also that "equality is equity;" 
and these principles, as it appears to the 
court, must effectually extinguish any rights 
of the defendants to the allowance of these 
choses in action as a set off to their legal 
liabilities in this suit They would be en- 
titled to the full amount of these claims and 
their allowance as claimed, if Goold's es- 
tate was sufficient to discharge all his in- 
debtedness. 

But it is manifest that the creditors will 
receive but a small dividend, and therefore 
if the defendants are allowed the benefit of 
them in set off, the assets of Goold will be 
diminished to the extent of the set off, and 
will reduce the dividend to the other cred- 
itors who will thus be deprived of their fair 
proportion of the claim due from these de- 
fendants to the bankrupt's estate. These 
creditors were original depositors of Goold 
and dealt with him relying on his assets in 
payment of their claims, every one of which 
is clothed with as high an equity as these 
which have been acquired by the defendants 
after they were fully aware of Goold's in- 
solvency; and it is quite evident that the de- 
mand of these defendants to have their set 
off allowed under the circumstances of the 
present case, and thereby to permit them to 
recover every dollar of these claims pur- 
chased by them at a discount, is entirely de- 
void of right and justice. Such a payment to 
one creditor of his entire claim, thereby 
■diminishing pro tanto the amount to be re- 
ceived by the other creditors, strikes at the 
very foundation of the rule that equality is 
equity, and is also in conflict with the spirit 
of the bankrupt act, which demands an 
equal distribution of the estate of the bank- 
rupt among all his creditors. Where there is 
equal equity the law must prevail, is a com- 



plete answer to the defendants* appeal from 
the rules of law to those of equity, as in no 
respect have they any reason to demand pay- 
ment of their claims before any other of the 
depositors. 

The defendants rely on the case of Clark 
v. Cort, 1 Craig & P. 154. The claim there 
was a legal claim, a debt due to the plain- 
tiffs which they insisted should be set off 
against a demand they held by assignment 
from their predecessors in business, and 
which was secured to their assignors by a 
mortgage of real estate; the plaintiff brought 
this action to have the accounts adjusted 
and this legal demand which they owed to 
the creditor applied in set off to the equita- 
ble demand they held against the creditor, 
and it was allowed by Lord Chancellor Cot- 
tenham. He says: "The plaintiffs had a de- 
mand against Groocock before he became a 
bankrupt, in respect of which they are en- 
titled to sue in this court; they therefore, 
in this court, are entitled to set off the legal 
debt which they owe to Groocock." It seems 
to the court, that case depended on the debt 
being a legal one between the parties, which 
had been contracted after they had obtained 
the assignment of the other demand, and 
the right of set off was inherent in it on 
that account. It may be said than an as- 
signee in bankruptcy, excepting in cases of 
fraud, takes only such rights and interests 
as the bankrupt himself had and could him- 
self claim and assert at the time of bank- 
ruptcy, and that they are affected with all 
the equities which would affect the bank- 
rupt himself if he were asserting these 
rights and interests. 

Such is the principle recognized in Mitchell 
v. Winslow [Case No. 9,673], and since adopt- 
ed by many other courts; but the exception 
recognized in this rule, that if a transaction 
is affected by fraud or would result in a 
fraud upon the law or rights of creditors, 
the assignee in such case will acquire great- 
er rights than the bankrupt had, and for the 
benefit of the general creditors, may im- 
peach and set aside the transaction, with- 
draws the present case from the operation 
of this general principle and confers on the 
assignee the right to resist the set off now 
claimed, for the manifest reason, that if 
sanctioned it would accomplish a fraud upon 
the other creditors. These defendants at 
the -time of their purchase of these demands 
had no other motive or purpose than to share 
pro rata in the estate of Goold, and take the 
proportion which as purchasers of these 
claims they would be fairly and justly en- 
titled to on a division with all other cred- 
itors. This was what they expected, and be- 
ing just and right, the court will protect 
their interests to that extent. 

By their subsequent conduct, at a time 
when proceedings in bankruptcy were about 
to be instituted, in obtaining Goold's assent 
to the transfer of these claims with his 
agreement to become accountable to them 
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instead of Pennell and Best, and by their 
now claiming to be paid the full amount 
of these demands, they are endeavoring to 
essentially change the condition of things, 
and to obtain an undue proportion of the 
assets of the bankrupt, and thereby a pref- 
erence over other creditors, to which, bj rea- 
son of the purchase of these demands, they 
have neither legal nor equitable rights. 

As was held in Smith v. Hill, 8 Gray, 572, 
a case identical with the present, arising un- 
der the insolvent act of Massachusetts, to 
allow the set off would interfere with the 
proper distribution of the estate of the bank- 
rupt, and would be contrary to the spirit 
of the bankrupt law. It "would not be con- 
sonant with equity or justice to the parties 
interested." 

The question now presented was before 
the circuit court of Illinois (Judges Drum- 
mond and Blodgett) in Hitchcock v. Hollo 
[Case No. 6,536], and in an elaborate opinion 
by Drummond, J., the set off was disal- 
lowed. 

I am aware that in California and in the 
Southern district of Ohio the district judges 
have not concurred in this view; but in my 
opinion the ruling of the circuit court of 
Illinois should be adopted, as it is more in 
accordance with equity and justice and the 
purposes of the bankrupt law. 

The case of Gray v. Hollo, 18 "Wall. [85 U. 
S.] 629, affords no aid in the determination 
of the question, nor do any of the other de- 
cisions of the supreme court of the United 
States to which my attention has been call- 
ed. 

Judgment for plaintiff. 

NOTE [from original report in 14 N. B. It. 
201]. Since this oninion was announced. Mr. 
Justice Shipley, in the circuit court of Massa- 
chusetts, in Mattocks v. Levering [Case No. 
9,299], proved and adopted the decision of the 
circuit court of Illinois in Hitchcock v. Hollo 
[supra]. 
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Case No. 1S,028. 

ROMAYNE v. DUANE et aL 

[3 Wash. C. C. 246.] i 

Circuit Court, D. Pennsylvania. April Term, 
1814. 

Libel — Character — Jcstificatiox — Mitigation 
op Damages — Evidence — Receipt. 

1. The contents of a receipt, said to have been 
signed by one of the defendants, or the manner 

i [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 



of signing it, cannot be given in evidence — the 
receipt should be produced. 

2. Character being put in issue in this cause, 
the plaintiff may give evidence of his character, 
before it is attacked by the defendants. 

[Cited in Press Pub. Co. v. McDonald, 63 
Fed. 243, 11 C. C. A. 155.] 

[Cited in Downey v. Dillon, 52 Ind. 453. Dis- 
approved in Hitchcock v. Moore, 70 Mich. 
114, 37 N. W. 916.] 

3. No man is at liberty to trifle with the char- 
acter of another, by publishing charges against 
him, calculated to bring him into general con- 
tempt, and then justify himself by stating his 
authority, and proving the statement. 

[Cited in McDonald v. Woodruff, Case No. 8,- 
770.] 

4. Evidtnce that the charge was taken from 
the journals of congress, and thus showing 
that the publishers are not the authors of the 
scandal, may be given in mitigation of damages. 

[Cited in McDonald v. Woodruff, Case No. 8,- 
770.] 

Action for a libel, published in the Aurora, 
which charged the plaintiff with being a con- 
spirator, and recorded as such on the jour- 
nals of congress. Plea, not guilty, with leave 
to justify. William Duane admitted himself 
to be the editor of the Aurora. The other de- 
fendant did not; and in order to prove that 
he was concerned in the paper, the plaintiff 
asked one of his witnesses, if he had not seen 
William J. Duane sign receipts in the name 
of himself and Wm. Duane. THE COURT 
decided, that the witness could not be allowed 
to state any part of the contents of a receipt, 
or the manner of signing it— the receipt itself 
ought to have been produced. THE COURT 
also decided, that in this case, character being 
put in issue, the plaintiff might give evidence 
of his character before the defendants had at- 
tacked it See 2 Esp. N. P. 112; 3 Mass. 546; 
1 Johns. 46. 

Another question was, whether the defend- 
ants could give the journals of congress in 
evidence, to support their plea of justification ? 
If not, it was contended that they might do 
so in mitigation of damages, on the general 
issue. In favour of the motion, was cited 1 
Bin. 85, 96; against it, 2 Strange, 1200; Willes, 
20. 

BY THE COURT. The substantial matter 
in issue, is the scandal published against the 
plaintiff, and not the authority from whom or 
whence it was obtained. No man is at lib- 
erty to trifle with the repose of another, by 
publishing to the world charges against his 
character, which are calculated to bring him 
into general contempt, and then justify him- 
self, by stating his authority, and proving the 
statement. The evidence may be given in 
mitigation of damages, by showing that the 
publishers were not the authors of the scan- 
dal. 

A juror was withdrawn, in consequence of 
the sudden illness of one of the defendants' 
counsel. 

Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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Case 3STo. 12,029. 

ROMERO et al. v. UNITED STATES. • 

[Hoff. Land Cas. 219.] * 

District Court, N. D. California. June Term, 
1857. 

Mexican Grants— Occupant Pending Applica- 
tion. 

Where no grant, either perfect or inchoate, 
was made, nor any promise given that a grant 
would be made, mere occupation by the peti- 
tioner pending his application for the land does 
not constitute a valid claim. 

[This was a claim by Inocencio Romero and 
others for El Sobrante, being five leagues of 
land in Contra Costa county. The claim was 
rejected by the board, and appealed by plain- 
tiffs.] 

E. A. Lawrence, for appellants. 
P. Delia Torre, U. S. Atty., for the United 
States. 

BY THE COURT. It appears from the es- 
pediente on file in the archives, that on the 
eighteenth day of January, 1844, the brothers 
Romero petitioned the governor in the usual 
form for a grant of land, being a sobrante ly- 
ing between the ranchos of Moraga, Pacheco 
and Welsh. This petition was by a marginal 
order referred to the honorable secretary for 
his report. The secretary referred the papers 
to the first alcalde of San JosS, with direc- 
tions to summon Moraga, Pacheco and Welsh, 
hear their allegations, and return the papers 
to the office. On the first of February, 1844, 
the first alcalde reports that the owners of 
the lands bounded by the tract have been 
confronted with the petitioners, and that the 
former are willing and desirous that the land 
be granted. He adds that it had come to his 
knowledge that one Francisco Soto claimed 
the tract some six or seven years ago. But 
as he had never used or cultivated it, the pe- 
tioners appeared to him to be. entitled to the 
favor they ask. On the fourth of February, 
1844, Manuel Jimeno, the secretary, reports 
to the governor that, in view of the report of 
the first alcalde, there would seem to be no 
obstacle to making the grant. On this report 
of the secretary, the governor makes the fol- 
lowing order: "Let the judge of the proper 
district take measurement of the unoccupied 
land that is claimed, in presence of the neigh- 
bors, and certify the result, so that it may be 
granted to the petitioners. Micheltorena." 
On the twenty-first of March, 1844, the claim- 
ants addressed a petition to the governor, rep- 
resenting that, owing to the absence of the 
owners of the neighboring lands, the judge of 
the pueblo of San Jose" had been unable to ex- 
ecute the superior order, (above recited) and 
soliciting that his excellency would grant the 
tract to them, "either provisionally, or in such 
a way as he should deem fit," while there was 
yet time for planting, &c. On this petition 
Jimeno reports (March 23d, 1844) that the 

i [Reported by Numa Hubert, Esq., and here 
reprinted by permission.] 



original order should be carried into effect as 
to the measurement of the land, and that "as 
soon as that was accomplished, Senor Romero 
can present himself with Sefior Soto, who says 
he has a right to the same tract." The gov- 
ernor thereupon made the following order: 
"Let every thing be done agreeably to the 
foregoing report. Micheltorena." The .above 
documents constitute the whole expediente on 
file in the archives. From the document pro- 
duced by the claimants from the files of the 
alcalde's office, it appears that on the same 
day, March 23d, 1844, Jimeno communicated 
to the alcalde the order of the governor that 
the sobrante solicited by the Romeros should 
be measured, and that if it should be neces- 
sary a measurement of the adjoining ranchos 
should also be made— with the understanding 
that those parties who should become "agra- 
ciados" should bear the expense. It is evi- 
dent that up to the date of the last order of 
Micheltorena no grant of the land had issued. 
That pursuant to the recommendation of Ji- 
meno, the governor declined to make even a 
provisional grant as solicited, and that final 
action in the matter was deferred until a 
measurement should be made, and until Ro- 
mero and Soto should present themselves. Ji- 
meno does not seem to have finally adopted 
the opinion of the alcalde that Soto had for- 
feited his rights to the land, for he recom- 
mends to the governor, as we have seen, that 
the land should be measured without delay, 
and that then "Romero should present him- 
self, joined with Senor Soto, who says he 
has a right to the same land." In this recom- 
mendation the governor concurs. There is 
certainly nothing in these proceedings which 
indicate that the governor had finally deter- 
mined to grant the land, though it is evident 
that he regarded the application with favor; 
still less can any of the orders made by him 
be construed to import a present grant. • On 
the contrary, it is clear that the governor re- 
fuses to make even a provisional grant, but 
insists that a measurement shall first be 
made, and then that Romero and Soto shall 
appear before him, evidently with the view of 
determining the rights of the latter. 

The subsequent proceedings, as shown by 
documents exhibited by the claimants, confirm 
this view. On the fifteenth of January, 1847, 
Romero and Garcia, the present claimants, ap- 
■ peared before John Burton, the alcalde of San 
Josg, and executed a paper in the presence 
of the alcalde and two witnesses, reciting a 
sale by Romero to Garcia of one-half the land, 
and stipulating that both parties should re- 
main subject to the final result, "if the gov- 
ernment grant it in ownership." And if the 
contrary should be "the case, then Garcia 
should lose equally with Romero, without any 
right to reclaim the consideration paid." This 
paper is signed by the parties, the alcalde and 
the witnesses. On the twenty-eighth of May, 
1847, Jos§ Romero addressed a petition to 
John Burton, alcalde of San Jos6, represent- 
ing that as early as 1844, an order from the 
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former government had been sent to the al- 
calde's court requiring a measurement of the 
land called "Juntas;" that such measurement 
had not yet been made. He therefore solicits 
the alcalde to give him a testimonial of the 
reports which in the year 1844 were sent to 
the government, so "that we can be granted 
, said land." The alcalde in a marginal order 
directs that the lands should be measured ac- 
cording to the original order of the supreme 
government. In the margin of the order 
transmitted by Jimeno, under date of March 
23d, 1844, the alcalde writes: "Be it done ac- 
cordingly, on the ninth of April, 1847. The 
interested parties will proceed to take pos- 
session of the mentioned land according to the 
order of the government. I further order, 
that in case any bordering land owner de- 
mand it, a measurement of his land be or- 
dered. John Burton, J. P." It appears, 
moreover, that about two months before the 
date of their last petition, viz: on the thirty- 
first of March, 1S47, Jose" Romero had ad- 
dressed a petition to the same alcalde, repre- 
senting that some years before he had solicit- 
ed a piece of land in the Canada de San Ra- 
mon, and bordering upon lands of Don M. 
Castro, and that his excellency had ordered 
the lands of Castro to be measured, which 
had never been done. The petitioners fur- 
ther stated that they were two brothers, with 
a numerous family, and were without any 
piece of land whatever to raise cattle; they 
therefore begged the alcalde to provide for 
them as soon as possible, that they might re- 
tain and locate their stock. The alcalde on 
the fifth of April orders that the fulfillment 
of the superior order should be at once pro- 
ceeded to. The entry in the marginal order 
transmitted by Jimeno was made on the Ro- 
meros' petition of the twenty-third of March, 
and not on that of the twenty-eighth of May, 
above referred to; for it directs the measure- 
ment to be proceeded to on the ninth of April. 
And, finally, on the twenty-seventh of Decem- 
ber, 1S47, K. H. Dimmick, then alcalde, makes 
an order in which, after reciting that dis- 
putes as to the boundaries existed between 
the Romeros and Domingo Peralta, he directs 
that the boundaries be established and adjust- 
ed in the manner specified in the order of the 
governor, dated twenty-third of March, 1844. 
I have stated the contents of these various 
documents with some particularity, because 
an attempt has been made since the rejection 
of the claim by the board, to show by parol 
evidence that a final grant issued to the Ro- 
meros, which has been lost. We have seen 
that the last document in the expediente is 
the order of the governor of the twenty-third 
of March, 1844, adopting Jimeno' s recom- 
mendation that a measurement should be 
made before issuing the final grant, or even 
a provisional one as solicited by Romero; 
and even then it does not seem that the grant 
was certainly to be made, for Romero and 
Soto were to "present themselves," evidently 
for the purpose of enabling the governor to 



ascertain their respective rights. Nothing 
further seems to have been done, either by 
the government or the petitioners, until 1847. 
On the thirty-first of March of that year we 
find the Romeros representing to the alcalde 
that the governor had some years before or- 
dered the land to be measured, which had 
not been done; and that they were without 
any piece of land whatever, and they beg 
the alcalde to provide for them. The alcalde 
thereupon directs that the superior order of 
Mareh 23d, 1844, be proceeded to. On the 
twenty-eighth of May, 1847, the Romeros 
again petition the alcalde, representing that 
as early as 1844, the governor had sent to 
the alcalde's court an order requiring a 
measurement of the land; they therefore ask 
a testimonial of the reports and orders in his 
office, "so that we may be granted the land." 
The alcalde again directs the superior order 
of March 23d, 1844, to be complied with; and 
on the day following a declaration is made 
before the alcalde by Antonio M. Pico, that 
Don J. Moraga and Don L. Paeheco, the 
colindantes, had declared that for their parts 
the surplus of land which does not belong to 
them "could be granted to the Romeros." 
And, finally, the deed from Romero to Gar- 
cia of January loth, 1847, expressly stipu- 
lates that both the parties to it should re- 
main subject to the final result, "if the gov- 
ernment grant it in ownership, and if the 
contrary should be the case, then Garcia 
should lose equally with Romero without rec- 
lamation." 

These documents appear to me to establish 
beyond doubt that all action of the govern- 
ment on the application of the Romeros 
terminated with the order of March 23d, 
1844, directing the measurement as an indis- 
pensable preliminary to a grant, either final 
or provisional. That during the year 1847, 
the petitioners made several attempts to 
have that measurement effected, but appar- 
ently without success; and that up to De- 
cember, 1847, neither they or any one else 
pretended that the order of March 23d, 1844, 
was not the last act of the government in 
the premises. 

The parol testimony offered to prove that 
a grant issued will be briefly adverted to, 
C. Brown swears that the Romeros have 
lived on the rancho since 1840, and that he 
always understood they had a grant He 
does not pretend to have seen it. James M. 
Tice swears that he has searched for the 
title papers, but has been unable to find 
them. J. J. P. Mesa saw a bundle of papers 
in Romero's hands on his return from Mon- 
terey, in 1844. The bundle was not opened, 
but Romero said they were his title papers. 
He subsequently * saw Micheltorena's order 
for the measurement of the land. He does 
not pretend to have seen any grant It is 
to be observed that Mesa was examined be- 
fore the board, and did not mention this 
circumstance; and that he can neither read 
or write. Inocencio Romero, who disclaims 
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any present interest in the land, swears that 
he had a grant; that ho gave it to Mr. Ting- 
ley to he presented to the hoard, and that 
since then he has not seen it. He also states 
that the grant was made by Micheltorena a 
short time after he arrived in the country, 
and that Arce, who was then his secretary, 
delivered It to him. The expediente how- 
ever shows that Jimeno was the secretary, 
at least until March 23d, 1844. And as it Is 
olear that at that date the grant was sus- 
pended until a measurement should be made, 
the title papers seen by Mesa in the hands 
of Romero on his return from Monterey in 
1S44, must have been only the papers now 
produced. The testimony of Mr. G. B. Ting- 
ley is the only evidence in the cause which 
approaches proof that a grant issued. This 
witness swears that on the trial of a suit 
between Domingo Peralta and the Romeros, 
a grant from Micheltorena to the latter was 
produced in evidence; that the petition was 
for a sobrante; that the signatures were 
genuine; and that one Sandford took the pa- 
pers, and he has never seen them since. On 
his cross examination he states that the pa- 
pers produced were the original petition, and 
the marginal order of reference, an informa- 
tion signed by A. M. Pico, then a decree of 
concession, and finally a title in form with a 
condition that the grant should not interfere 
with the adjoining grants. 

If these papers were produced, they must 
all, with the exception of the grant, have 
been procured from the archives; for the 
petition, the informes, and the decree of con- 
cession form part of the expediente which 
remains on file. That expediente, is in evi- 
dence in this cause, and contains no decree 
of concession whatever, nor any draft or 
"borrador" of the formal title delivered to 
the party, as is almost invariably the case 
where such a document issued; on the con- 
trary, the last order of the governor in effect 
refuses, as we have seen, to grant the peti- 
tion for even a provisional title until a 
measurement was made, which clearly was 
not done until after December, 1847, if at 
all. Besides,- if all these papers were pro- 
cured from the archives and were delivered 
to Sandford, how does it happen that only a 
part of them were restored to the archives, 
and are now produced? Jose Ramon Mesa, 
a witness produced on the part of the Unit- 
ed States, testifies that he was present at 
the trial of the suit referred to by Mr. Ting- 
ley; that no formal title was produced by 
the Romeros, but only a provisional license 
to occupy, subject to the boundaries of the 
neighboring proprietors, during the penden- 
cy of the proceedings to obtain a title. The 
witness further swore, that he heard Inocen- 
cio Romero state to Domingo Peralta, in re- 
ply to an inquiry as to what title he had, 
that he had no title; that all he had was a 
provisional license. That on several occa- 
sions he heard Garcia say that he had no ti- 
tle; and that he had intended to take steps 
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to get one, but that all he had was a "pro- 
visional license." This provisional license 
is in all probability the order made by John 
Burton, justice of the peace, in April, 1847, 
on the margin of the governor's order of 
March 23d, 1844, for the measurement of the 
land, and was in compliance with Romero's 
petition to him of the thirty-first of March, 
1847. The justice of the peace directs that 
"the interested party will proceed to take 
possession of the land according to the order 
of the government," &c. As a copy of Jime- 
no's order with this marginal entry of Bur- 
ton's appears to have been furnished to Ro- 
mero, and by him sent to Garcia, it is in all 
probability the "license" referred to. It will 
not be pretended that any rights could be 
conferred by such an order of an American 
justice of the peace in April, 1847. The rec- 
ord of the suit between Peralta and the 
Romeros has been produced. It contains no 
evidence whatever even tending to show that 
a grant was produced at the trial. Antonio 
M. Pico, a witness produced by the claim- 
ants, swears that he received an order from 
the governor to put the coterminous neigh- 
bors, Pacheco and Moraga, into possession of 
their land, and to measure the same for the 
purpose of separating them from those of the 
Romeros; that he was directed by the same 
order to put the Romeros in possession of the 
overplus; that he summoned the colindantes, 
but they did not appear; that he did not then 
execute the order, but repeated the summons 
to them; that the Romeros made a com- 
plaint to the governor, and he, the witness, 
received from the latter a new order to carry 
the former into effect, upon which he told 
the Romeros to go there— which they did in 
1844. This witness explicitly states that no 
title to the land in favor of the Romeros was 
ever exhibited to him. The orders referred 
to by Pico are obviously those contained in 
the expediente. The first order did not, as 
he supposes, direct him to put the Romeros 
in possession, but only to measure the land 
and certify the result, "so that it might be 
granted." Romero's complaint or petition to 
the governor, stating the failure of the al- 
calde to measure the land, and asking for a 
provisional grant," we also find in the expe- 
diente, and also all the second orcler of the 
governor, which, like the former, only directs 
the measurement of the land— the governor 
having, as we have seen, adopted Jimeno's 
recommendation that the land should be 
measured, and Soto and Romero should pre- 
sent themselves before any grant should is- 
sue. 

On the parol proof alone I should come to 
the conclusion that Mr. Tingley is mistaken 
in supposing that a grant for the land was 
ever produced. But the evidence afforded 
not only by the expediente but by the repeat- 
ed declarations of the Romeros themselves in 
their various petitions and in the conveyance 
to Garcia, removes every possible doubt on 
the question. The facts of the case are 
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unmistakable. The Romeros solicited land 
which the governor was disposed to grant. 
He directed a measurement preparatory to 
making the grant, and this measurement 
never was effected. I cannot perceive how 
this court can recognize these proceedings as 
giving any title to the land. It may be ad- 
mitted that in 1844 they went upon the land, 
as stated by Pico— though if so, it is singular 
that John Burton, alcalde, should in April, 
1847, have ordered "the interested parties to 
proceed to take possession of the mentioned 
lands according to the order of the govern- 
ment" But this occupation, not authorized, 
so far as appears, by government, and only 
made in pursuance of a verbal permission of 
Pico, and without the measurement of the 
land as required by both orders of Miehel- 
torena, can hardly be deemed to have con- 
ferred any title, either legal or equitable, up- 
on the claimants. The case is, perhaps, a 
hard one; for there seems no reason to sup- 
pose that the grant would have been refused, 
if the measurement had been made, and So- 
to's rights had been found to have been for- 
feited. But no grant, either perfect or in- 
choate, was made, nor any promise given 
that one should be made. The petitions were 
favorably received, a provisional grant re- 
fused, and a measurement directed. There 
the action of the government ended; and cer- 
tainly such proceedings did not confer such a 
right of property in the land as this court 
can recognize. The claim must be rejected. 

[NOTE. Motion was subsequently made by 
the petitioners to open the decree for rehearing, 
and fpr leave to take further testimony. The 
motion was granted, and additional evidence 
was accordingly introduced, and the cause again 
fully heard. The court reaffirmed the former 
decree. Case unreported. The petitioners there- 
upon appealed to the supreme court, where the 
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The ROMP. 
[Olc. 196.] i 

District Court, S. D. New York. Oct. Term, 

1S45. 
Fraudulent Conveyances — Possession — Bona 
FrDEs— Conditio sal Sales— Laches— 
Enforcement of Mortgage. 
1. By the common law, an absolute bill of sale 
of chattels, unless accompanied by possession, 
is void as to creditors and bona fide purchasers. 
The bona fides of the transaction, as between 
the nartdes. and the fact that the possession 
remained with the seller for justifiable pur- 
poses, would not vary the rule. 
[Cited in brief in McKibbin v. Martin, 64 
Pa. St. 355.] 

i [Reported by Edward R. Olcott, Esq.] 
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2. Even if the arrangement between the mort- 
gagee and mortgagor was that the latter was to 
remain in possession of the vessel until the 
mortgagee had a reasonable opportunity to en- 
force his mortgage, still this would not affect 
the rights of bona fide purchasers for a valu- 
able consideration. 

3. Upon the question of the bona fides of a 
purchase of a chattel, this court will determine 
the facts upon the principles which govern tri- 
als by jury. 

4. Conditional sales, which may be regarded 
valid without a change of possession, have ref- 
erence to a conveyance upon a condition other 
than the repayment of money loaned. 

5. The sale of a vessel at public auction for a 
valuable consideration to a purchaser ignorant 
of any mortgage, and who had bought after see- 
ing her papers, if it would not give an absolute 
title of itself, would show such laches on the 
part of the mortgagee, that he would not be 
permitted to set up any priority. 

[Cited in The D. M. French, Case No. 3,93S.] 

6. The mortgage lien will not be sustained, 
although put in suit the first opportunity by the 
mortgagee, against subsequent purchasers with- 
out notice. 

7. It is a principle of equity that an encum- 
brancer upon vaiious parcels of property must 
exhaust his remedy against that remaining with 
his debtor, before he resorts to that portion 
held by bona fide purchasers, or under junior 
encumbrance. 

In admiralty. 

Mr. Benedict, for libellant, 
Mr. Bradford, for claimant. 

BETTS, District Judge. This was a suit 
in rem. The libel, filed July 20, 1S41, alleges 
that Ezra Brown, about the first of Decem- 
ber, 1838, being indebted to the libellant in 
the sum of $8,746.20 for a cargo of rice fur- 
nished the schooner Romp, at Georgetown, 
in the state of Georgia, gave him a promis- 
sory note for that amount, bearing date De- 
cember 3, 1838, payable one day thereafter; 
and in order to secure the payment of the 
note on the same day, executed in his favor 
a mortgage on the schooner, then in the port 
of Georgetown, owned by Brown, belonging 
to the port of Baltimore. The libel sets forth 
the mortgage by which the vessel was hy- 
pothecated. A copy of the instrument is in 
evidence, and recites the indebtedness of 
Brown to the libellant, and the giving of the 
said promissory note, and adds, that "for the 
better securing the payment of said note, 
and holding the said Waterman harmless in 
his endorsements on my drafts for the said 
sum in the aggregate, do hereby sell, set over 
and deliver to the said Waterman my two 
vessels, called the Romp and the Morning 
Star, and also a lot of land (particularly de- 
scribed;) to have and to hold the said ves- 
sels, their freights, charters and emoluments, 
and the said land and its improvements, as 
they are each set forth in the bills of sale, 
policies of insurance and a deed of convey- 
ance, and as they are each set forth in the 
papers appertaining thereto, which I have 
this day left in the possession of the said E. 
Waterman, which are all complete, with the 
exception of the schooner Morning Star, 
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which vessel being solely my own, and paid 
for by me, this may be regarded as my full 
bill of sale and legal transfer for her, -with 
the tackle and apparel; as also for the land 
and the improvements." It then proceeds to 
state "that the condition of the above obli- 
gation is such, that if the said E. Brown, or 
his drawee, Willard Rhodes, of Baltimore, 
shall well and truly, and without fraud and 
delay, meet and pay the drafts of the said 
E. Brown, within seventy days from the date 
of these presents, then this obligation to be 
void, otherwise to be in full force and effect; 
and the said E. "Waterman to have, in ad- 
dition to the property hereinbefore conveyed 
and set over to his exclusive use, the usual 
damages of ten per cent, and the charges of 
collecting the debt aforesaid, without litiga- 
tion, in any state in the United States, and 
to claim the said vessels in any part of the 
world." The libel also charges, that the bills 
of sale, policies, &c, on said vessels were de- 
livered over to the libellant, at the same 
time, to be held, with vessels, as security. 
That Brown failed to perform his covenants, 
and that the whole of said debt remains due 
and unpaid, with interest and damages, 
"which the whole of said securities is in- 
sufficient to pay." That before the mortgage 
was to become due, the schooner left the port 
of Georgetown, and from that time hitherto 
the libellant has been unable to reach her 
for the purpose of pursuing his lawful rem- 
edy, until informed that she was in the port 
of New-York, and that "he has been unable 
to find the schooner Morning Star." The 
libellant prays the attachment of the vessel, 
a decree in his favor for the debt and sale 
of the schooner, and that the proceeds be ap- 
plied to the payment of his demand. 

The answer avers that the claimant is the 
true and lawful owner of the schooner Romp, 
her apparel, &c, by bona fide purchase, and 
denies all knowledge of the mortgage set 
up by libellant, and of the authority of the 
mortgagor to give it, or of any consideration 
for it The answer further alleges, that no 
change of possession of the schooner accom- 
panied the execution of the mortgage; that 
it was fraudulent against the claimant, and 
subsequent bona fide purchasers who bought 
her, for a valuable consideration. 

On the hearing, the libellant produced and 
offered in evidence the mortgage deed, and 
the debt for which it was executed, as also 
the protest of the drafts in Baltimore, and 
his payment of them to the holder. On the 
part of the claimant, it was proved that he 
purchased the schooner at public auction, in 
the city of New-York, on the 29th June, 1841, 
for Sl r 000, took possession of her, and fitted 
her for sea and that she was arrested in this 
action two or three days before her day of 
sailing. She was owned, when so sold, by 
F. Belden. It was further shown that the 
vessel had been previously sold at public auc- 
tion, at Havana, in the island of Cuba, in be- 
half of Ezra Brown, the mortgagor, to George 
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Knight & Co., of that place, on the first day 
of January, 1839, and was purchased by 
Richard S. Hubbard, for $3,800, and that the 
purchaser had no notice at the time of the 
existence of the mortgage or other lien upon 
the vessel; and that the original bill of 
sale of the schooner to Brown was left in the 
hands of the said George Knight & Co., who 
were agents of the schooner, and also of the 
witness, (R. S. Hubbard,) before and after 
the sale to him. There was no note or memo- 
randum endorsed on the papers of the schoon- 
er, of any mortgage incumbrance. Brown 
was named as sole owner on the register. 
On the 31st March, 1840, Hubbard sold two 
thirds of the vessel to Jonathan H. Hudson 
and Thomas H. Stevenson, for $2,665.6G. 
These purchasers had no notice of any mort- 
gage or other lien held by the libellant on 
her. 

In 1841, Frederick Belden bought the 
schooner in Appalachicola, Florida, from the 
agents of Hudson & Stevenson, for $1,200. 
Hubbard had previously conveyed his one- 
third to Stevenson, and the purchaser had 
no notice of the mortgage. The libellant pro- 
duced a bill of sale of the vessel to E. Brown, 
which he alleges was left in his hands at the 
time* the mortgage was executed, but offered 
no proof of that fact, or of the genuineness 
of the bill of sale. The claimant contended 
that under the facts in proof, the mortgage 
was inoperative and void as against subse- 
quent bona fide purchasers, without notice, 
and that if it should be deemed valid, the 
libellant, before he can enforce it against 
the vessel to the prejudice of such purchas- 
ers, must show that he has exhausted his 
remedy against the other property included 
in the mortgage, and owned by the mort- 
gagor. 

My opinion is, that the first point is well 
taken, and being decisive of the case, it will 
be unnecessary to determine the other, al- 
though that also might be conclusive in 
equity against the action. The mortgage, up- 
on its face, is an absolute transfer of the 
schooner, without any provision qualifying 
the possession. It is asserted, argumenta- 
tively, that it was manifestly the intent of 
the transaction that possession should re- 
main with the mortgagor, because . seventy 
days were allowed him to redeem the incum- 
brance, and also because it was stipulated 
therein that the mortgagee might claim the 
two vessels in any port of the world, in case 
the condition of the conveyance was not ful- 
filled. I do not deem it material to determine 
the signification of those provisions in the 
mortgage conveyance, because, being stipula- 
tions between the mortgagor and mortgagee 
solely, and never made known to the claim- 
ant, directly or by implication, they could not, 
upon the authority of any case referred to. 
uphold the incumbrance indefinitely, or to the- 
prejudice of after purchasers. The mortgage 
was executed December 3d, 183S, and the 
claimant became the bona fide purchaser of 
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the schooner for a valuable consideration at 
public auction, on the 29th of June, 1841. 
This, in law, bars the assertion of a mort- 
gage lien against him, even if the arrange- 
ment be understood as continuing the posses- 
sion of the vessel with the mortgagor until 
the mortgagee had a reasonable opportunity 
to enforce the mortgage by legal process. 

The libellant insists that the case of D'Wolf 
v. Harris [Case No. 4,221] settles the rule 
that such continuing possession does not af- 
fect the priority of his incumbrance on the 
vessel. The ship Ontario, ready for sea on 
a voyage to Canton, was conveyed with her 
cargo and its after proceeds, by absolute as- 
signment, from her owner to the plaintiff. 
The conveyance, however, was intended as a 
security to cover debts then owing the as- 
signee by her owner, and thus operated equi- 
tably and at law as a mortgage only. The 
ship lay at this port thirty days after the 
execution of the assignment. The assignee 
did not take possession of her, but permitted 
her to make the voyage in possession of the 
mortgagor; no notice of the assignment was 
given on the ship's papers. In a controversy 
between the assignee and the creditors of 
the mortgagor, Judge Story held, that this 
being a New- York transaction, was to be de- 
termined conformably with the New-York 
law, and that Bissell v. Hopkins, 3 Cow. 166, 
was a case directly in point, establishing the 
right of a mortgagee of chattels, to enforce 
his security in preference to other creditors, 
although possession of the property was left 
with the mortgagor. He also regarded the 
title of the mortgagee protected by the gen- 
eral law. The correctness of this decision, in 
so far as it rested upon the case of Bissell 
v. Hopkins, must be considered questioned, 
if not overthrown, by the subsequent cases 
in the state of New-York of Diwer v. Mc- 
Laughlin, 2 Wend. 596, and Gardner v. 
Adams, 12 Wend. 297; 2 Kent, Coram. 515- 
532. The Revised Statutes have since de- 
clared that such conveyances are absolutely 
void against the creditors of the vendor, or a 
subsequent bona fide purchaser, unless those 
claiming under the assignment prove it was 
made in good faith and without intent to de- 
fraud. 2 Rev. St. (2d Ed.) p. 70, § 5; Revis- 
or's Notes, 3 Rev. St p. 657, ad idem; 2 
Kent, Comm. (5th Ed.) 529, note. No direct 
evidence of such bona fides has been offered 
by the libellant in this case; but it is fairly 
to be implied, from all the proofs, that the 
security was given and taken without inten- 
tion to defraud, and that the owner was al- 
lowed, in good faith, to retain possession of 
the vessel to enable him to fulfil and carry 
out the condition upon which the assignment 
was made. The court, in this class of cases, 
determine the facts upon the principles which 
govern trials by jury, and a jury would be 
well warranted in law in declaring this con- 
veyance valid. 24 Wend. 186; 26 Wend. 511; 
1 Hill, 421; Id. 428; 4 Hill, 271. 
But if at this time the right of the libel- 



lant under the mortgage would be preferred 
in the courts of this state to that of the sub- 
sequent purchaser, this action cannot be gov- 
erned in the national courts by rules of law 
peculiar to the state of New-York. It has 
not been shown that the law of South Caro- 
lina, where the conveyance was executed, 
varies from the general law, if that fact 
would uphold the conveyance here; and ac- 
cordingly the principles recognised by the 
federal courts, or the English tribunals, are 
those which must control the question on this 
hearing. If the conveyance in this instance 
was absolute, the case of Hamilton v. Russell, 
1 Cranch [5 U. S.] 309, is in point, and de- 
stroys the title of the libellant. It settles the 
rule of decision for this court, and is more- 
over in conformity with the early English au- 
thorities (1 Burrows, 467; 2 Durn. & E. [2 
Term R.] 587), that an absolute bill of sale 
of chattels is itself a fraud, unless possession 
accompanies and follows the deed. 

This conclusion of law cannot be displaced 
by evidence proving the bona fides of the 
transaction, and that possession remains with 
the grantor for justifiable purposes. This is- 
asserted to be the rule of the common law, 
independent of the statute of frauds (1 Cranch, 
[5 U. S.] 309), unless, perhaps, an exception 
may exist in ease the property is so situated 
that possession could not be taken of it at 
the time of its assignment. [Case No. 13,- 
978.] The court recognised a distinction be- 
tween the sale of a chattel to take effect im- 
mediately and one to take effect at some 
future time, and assented to the doctrine of 
Buller, J., on that point (2 Durn. & E. [2 
Term R.] 587), that possession of the chattel 
continuing with the vendor until such future 
time, or until the condition be performed, is 
consistent with the assignment, and complies 
with the rule that possession must accompany 
and follow the conveyance. That distinction 
supplies no aid to the mortgagee in this case, 
because the assignment to him had immediate 
effect, and its operation was not to be de- 
ferred to a period in futuro. The conditional 
sales, which may be regarded valid without 
a change of possession, have reference to a 
conveyance upon a condition other than the 
repayment of money loaned When it ap- 
pears, either by express terms or plain im- 
plication, that the deed is intended only as a 
security for money, it cannot bar the rights 
of creditors or bona fide purchasers against 
the property. The doctrines applicable to con- 
ditional sales do not govern the case of a 
mortgage. Ryall v. Rolle, 1 Atk. 165, 170, 
before Lord Chief Justice and Justice Chief 
Baron, and Burnet, Justice of Common Pleas, 
and Chief Justice Hardwicke, 17 Ves. 196, 
note 1. Even if conditional sales can stand 
under the statute of frauds ori a different 
footing from absolute ones, the operation of 
those authorities cannot be restrained by a 
different rule in the courts of this state, if 
the fluctuating decisions in the state courts 
amount to the declaration of any different 
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doctrine. Many of the cases in which the 
validity of a mortgagee's title to vessels was 
denied, when possession was left with the 
mortgagor, arose under the English bankrupt 
law (Holt, Shipp., p. 2, c. 1, §§ 2-4), but the 
decisions proceed on general principles, hold- 
ing such possession to be fraudulent, and that 
the ownership of the vendor is not thereby 
divested (2 Kent, Comm. 517), and therefore 
apply with like force as if the question had 
been presented on the part of creditors at 
large, or purchasers. 

Another feature in D'Wolf v. Harris [Case 
No. 4,221], which may have conduced to the 
conclusion adopted by the court, is, that the 
controversy was between creditors upon 
debts existing antecedent to the assignment. 
Harris arrested the vessel to recover duties 
due the United States prior to the execution 
of the mortgage, so that the possession of 
the vessel by the mortgagor had in no way 
induced a credit to the fraud or prejudice of 
the United States, and the plaintiff had se- 
cured the position of the most diligent cred- 
itor. Had the United States been bona fide 
purchasers of the ship for a full considera- 
tion actually advanced . to the owner, who 
was in possession, the circumstances would 
not fail to have had an important influence, 
especially in respect to the relative equities 
of the litigating parties. The opinion deliv- 
ered in the court of errors (26 Wend. 511) 
seems to rest the argument in favor of the 
paramount right of the mortgagee, without 
possession, on the ground that there was no 
reason to suppose the creditors opposing the 
mortgage had advanced their money on any 
credit given, because of the possession of 
the property by the mortgagor. The case of 
The Mary [Case No. 9,187], bears directly 
upon the point, and determines that such 
mortgage interest shall not be allowed to 
prevail against a subsequent bona fide pur- 
chaser or incumbrancer, without notice. The 
contest was between an after bottomry cred- 
itor and a mortgagee, out of possession at the 
time the bottomry was given, (by the owner 
himself,) but who had acquired possession of 
the vessel under the mortgage before suit 
brought on the bottomry. Judge Thompson 
decides to recognise such bottomry as super- 
seding the antecedent incumbrance, and puts 
his decision "upon the principles of the com- 
mon law, as well as of equity," that the first 
mortgage must be postponed to the second 
hypothecation, because the owner "was per- 
mitted to remain in possession, and to act as 
the absolute owner of the vessel; the register 
and all her papers standing in his name,, and 
without any endorsement showing any in- 
cumbrance upon the vessel." That statement 
exactly describes the condition of this vessel, 
and the conclusion drawn from it by the 
judge appositely applies here also;— the mort- 
gagee "is therefore chargeable with negli- 
gence in permitting the mortgagor to. ap- 
pear as absolute owner, and thereby putting 
it in his power to impose upon a foreign 



creditor, who should advance money upon 
the security of the vessel." The libellant 
must be presumed cognizant of the voyage 
contemplated by the schooner; and as she 
went to the charge of Knight & Co.; at 
Havana, the previous and known agents of 
Brown, the owner, the presumption is con- 
clusive that he was also apprised of that con- 
signment. He allowed her to go on that des- 
tination in possession of her papers, snowing 
Brown to be owner, and without notice or 
qualification to the contrary, attached to 
them. Brown's sale of the vessel at public 
auction for a valuable consideration, and to 
a purchaser ignorant of this circumstance, 
and who bought after seeing her papers, if 
not giving an absolute title of itself, must be 
regarded a laches on the part of the libellant, 
sufficient to prevent him setting up his mort- 
gage priority as against such purchaser, or 
those bona fide deriving title through him. 

Although these considerations must defeat 
the title now brought forward by the libel- 
lant, yet the court cannot overlook other 
features in the case operating against his 
action, the benefit of which the claimant may 
legally demand. The vessel was twice sold 
at public auction, and once at private sale; 
at each time, as it appeared on her papers, 
there was a full title vested in the vendor; 
and after a lapse of more than two years and 
a half, without questioning the validity of 
those sales, the libellant attempts to reclaim 
her under his secret incumbrance. Had he 
an express hypothecation, even by bottomry 
upon her, such laches, accompanied with 
changes of ownership, would bar the en- 
forcement of it against the vessel in the 
hands of purchasers so acquiring her. Blair 
v. The Charles, 4 Cranch [8 U. S] 328. The 
right of material men to pursue their lien 
against a vessel having changed ownership 
under similar circumstances, was denied in 
*this court several years since. The Utility 
[Case No. 16,806]. 

The excuse that the vessel had never be- 
fore, within the knowledge of the libellant, 
been found where he could proceed against 
her, had it been proved, could not avail him, 
because, having entrusted the possession to 
her owner, without notice to others of his 
lien, he must, in the language of the courts 
in like cases, be regarded as confiding in the 
integrity or solvency of the owner, and as 
having waived his incumbrance as against 
subsequent creditors or purchasers. Whit- 
tick v. Kane, 1 Paige, 202. 

The case also calls upon the court to no- 
tice, that the mortgage deed conveyed an- 
other vessel, and also real estate to secure 
the same debt. It is a settled principle of 
equity that an incumbrancer upon various 
parcels of property must exhaust his remedy 
against that remaining with his debtor, be- 
fore he resorts to those parts held by bona 
fide purchasers, or under junior incum- 
brances. New York & Jersey Steamboat 
Ferry Co. v. Jersey Co., Hopk. Ch. 460; Van 
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Rensselaer v. Stafford, Id. 569; Gouverneur 
v. Lynch, 2 Paige, 300. 

The libel avers that the libellant has no 
resource for his debt other than to his se- 
curity upon this vessel, yet he gives no 
proof that the other property embraced in 
the mortgage is not an adequate security, 
nor that it does not still remain in the own- 
ership and possession of Brown. The libel 
must be dismissed, with costs to be taxed. 



Case Wo. 13,031. 

RONALD v. BARKLEY et al. 

[1 Brock. 356.] i 

Circuit Court, D. Virginia. Nov. Term, 1818. 

Elegit — Possession — Right to Hold Over — 

Ejectment— Profits— Implied 

Contract — Guardian. 

1. It is the well settled modern practice, that 
the officer who executes a writ of elegit, does 
not put the creditor in actual possession of the 
land, but gives him only a legal possession, 
which he must enforce by ejectment. If the 
actual possession be withheld by the owner of 
the land, without the fault of the tenant by 
elegit, he will have a right to hold over, after 
he acquires actual possession, for the period 
during which his debtor held the adverse pos- 
session; but if, from the act of the creditor 
himself, or a third warty, the rents and profits 
of the extended lands be not received, the cred- 
itor cannot hold over, but his estate expires 
when his debt might have been satisfied. 

2. A judgment was obtained, in 1799, against 
two infant heirs, and in August^ 1800, a writ 
of elegit was sued out on this judgment, and 
executed on lands and personalty of the in- 
fants. The heirs retained possession of the 
lands about five years, when ejectment was 
brought by the tenant by elegit to reduce them 
into his possession. The guardian of the in- 
fants, in the meantime, had been in perception 
of the profits, and had, for the most part, failed 
to apply them iD discharge of the debt for 
which the lands were extended. In 1807, the 
extended lands were sold under a decree, at the 
suit of other creditors, subject to the elegit. 
In 1805, the ejectment was brought by the 
elegit creditor, and, pending that suit, viz., on 
the 28th of January, 1806, the guardian of the 
infants conveyed a tract of land which he 
had purchased with the funds of the infants, 
and for their use, in trust, to secure the debt 
due to the elegit creditor, and in exoneration 
of the lien created by the elegit, and the eject- 
ment was dismissed. The guardian had pur- 
chased the land conveyed by him in trust, at 
a sale made by a commissioner of the court of 
chancery, but the legal title was not conveved 
to him, and in the trust deed, the rights under 
the elegit were reserved until a legal title 
could be made. A suit being brought by the 
heirs to compel a conveyance to their guardian 
in trust, discharged of that incumbrance, it was 
held, that although where ejectment is brought 
within reasonable time from the service of the 
writ of elegit, it may amount to prima facie evi- 
dence, that the possession, at the institution of 
the suit, was originally adversary, and the cred- 
itor may be entitled to hold over; yet, in this 
case, the creditor having postponed the asser- 
tion of claim, for five years, her acquiescence in 
the possession of the heirs, must be inferred, and 
that the purchasers are not responsible for the 
profits which accrued during the time that the 
lands were held by the heirs, with the acquies- 
cence of the elegit creditor. They are liable 

i [Reported by John W. Brockenbrough, Esq.] 



only for the profits accruing during the unex- 
pired term. 

3. The occupation of the extended lands, by 
the infants, must be considered as an occupa- 
tion under an implied contract, which the 
guardian had a right to make for them, and the 
perception of the profits by him, is, in this suit, 
to be considered as a perception by them. 

4. The power of the guardian over his ward's 
estate, enabled him to bind the land conveyed 
m the deed of the 28th of January, 1806, to the 
extent of the estimated value of the lands 
bound by the elegit, during the period for which 
those lands remained in the possession of the 
infant heirs, with the consent of the elegit cred- 
itor. 

[Cited in Cheney v. Roodhouse, 135 111. 265, 
25 N. E. 1,021.] 

In November, 1799, Anne Barkley obtained 
a judgment in this court, against Elizabeth 
and Anne Ronald, infant heirs of Ron- 
ald, for the sum of §3,011.50, with interest, 
at the rate of five per cent, from the 20th 
of June, 1791, till paid. On this judgment, 
a writ of elegit was issued, which was levied 
on land and negroes, in the counties of 
Goochland and Powhatan, on the 6th and 
Sth of August, 1800, respectively, which 
were estimated, by the jury, at the yearly 
value of S555.50. These lands remained in 
the peaceable possession of Ronald's heirs, 
until some time in the year 1805, when eject- 
ments were brought by Anne Barkley, to 
obtain possession of them. On the 28th of 
January, 1806, an agreement was entered 
into between John Wickham, the attorney of 
Anne Barkley, and William Bently, one of 
the guardians of Ronald's heirs, in pursu- 
ance of which a deed was executed by Bent- 
ly, to Edward Carrington and John Wick- 
ham, in trust, to secure the payment of Anne 
Barkley's debt, with interest, at 6 per cent., 
conveying a tract of land, containing 600 
acres, lying in the county of Goochland, 
which was sold under a decree of the court 
of chancery, of this state, in July, 1797, and 
of which William Bently became the pur- 
chaser, but of which he had received no con- 
veyance. The rights, under the writ of ele- 
git, were reserved, as Bently did not possess 
the legal title to the land in Goochland, and 
the writs of ejectment were dismissed. Bent- 
ly, having failed to make the payments, 
stipulated in this deed, the attorney of Anne 
Bently advertised the Goochland land for 
sale, under the deed of trust. The sale was 
forbidden by Ronald's heirs, who alleged that 
the land was purchased by Bently, for them, 
which allegation is fully sustained by the 
testimony in the cause. In December, 1807, 
on the motion of Anne Barkley to dissolve 
the injunction, the court directed the marshal 
to rent out the extended land, and the trust 
land, which was accordingly done. If the 
course of the elegit had not been arrested by 
any act of the parties, the debt would have 
been discharged in October, 1810, but in con- 
sequence of the lands remaining in the pos- 
session of the plaintiffs, or of their guardian 
Bently, and of his failure to pay the yearly 



1_20 Fed. Cas. page 1149] 

value at which they were extended, a con- 
siderable part of Barkley's deht remained 
unpaid. At the suit of other creditors, the 
extended lands were sold by order of this 
court, subject to the incumbrance* created by 
the elegit already mentioned. The sale was 
made in August, 1807, and the purchasers 
were informed, by the commissioner who 
conducted it, that the debt of Barkley would 
be paid by the operation of the extent, in 
October, 1810. The parties, defendants to 
this suit, were Anne Barkley, the tenant by 
elegit, John Wiekham, her attorney and sur- 
viving trustee under the deed of January 
28th, 1805, William Bently, the guardian of 
the plaintiffs and grantor in that deed, James 
Pleasants, the commissioner who sold the 
land under the decree of the court of chan- 
cery in 1797, and the purchasers of the ex- 
tended lands, at the sale of August, 1807. 
The plaintiffs insisted, that as their guard- 
ian was indebted to them in a great amount, 
and paid for the land in Goochland, not with 
his own funds, but with theirs, they were en- 
titled to that land, unincumbered by his con- 
tract. The defendant, Anne Barkley, con- 
tended, that she had still a right to satisfy 
her judgment out of the extended lands, or, If 
not, out of the land contained in the deed of 
January, 1806. The purchasers insisted, that 
they were not liable beyond the legal opera- 
tion of the extent, viz., from the date of their 
purchase until October, 1810. Bently did not 
answer, and the answer of James Pleasants 
was merely formal. 

MARSHALD, Circuit Justice. 1st. The 
court will first consider the claim of Anne 
Barkley on the purchasers. It seems well 
settled, in modern practice, that the officer 
who executes an elegit does not put the cred- 
itor in actual possession of the land, but 
gives him only a legal possession, which he 
must enforce by ejectment. It seems, also, 
to be settled, that if the actual possession be 
withheld by the owner of the land, without 
the fault of the tenant by elegit, he will have 
a right to hold over; but if, from the act of 
the creditor himself, or of a third person, the 
rents and profits of the extended lands be not 
received, the creditor cannot hold over, but 
his estate expires when his debt might have 
been satisfied. How do these principles ap- 
ply to the facts of this case? 

From August, 1800, when the inquest was 
taken, to some time in the year 1S05, when 
the ejectment was brought, the creditor ap- 
pears to have acquiesced entirely in the pos- 
session of Ronald's heirs. There is no reason 
to suspect, that their possession was not with 
her full assent other than is furnished by the 
ejectment brought in 1805. It will not be de- 
nied, that an ejectment brought within a 
reasonable time may amount to prima facie 
evidence, that the possession, thus adver- 
sarily maintained, was originally adversary; 
but it cannot be admitted, that the creditor, 
after this long and quiet acquiescence, can be 
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allowed to say, that she has been held out 
against her will. In this case, the creditor 
does not say it She says, she was not 
bound to bring her ejectment. If, by this, 
her counsel intends to say, that she might, 
for an unlimited time, leave Ronald's heirs 
in the reception of the profits, and keep her 
elegit in force, I answer, that I think the law 
is otherwise. It has been adjudged and set- 
tled, that the estate by elegit continues, not 
until the debt be actually satisfied, but until 
it might have been satisfied. This principle 
is entitled to peculiar respect, ' where third 
persons are interested. The creditors of Ron- 
ald had rights which could not be suspend- 
ed or impaired by these arrangements. Nor 
can it avail Mrs. Barkley, as against the pur- 
chasers, that they received the possession 
from Ronald's heirs, subject, as they held it, 
to the elegit They received a right to the 
possession, whenever the elegit should, in 
law, expire, from the creditors at whose suit 
the lands were sold; and their taking im- 
mediate possession, could not alter or post- 
pone the right, unless by special contract. 

I think it, then, too clear for controversy, 
that the profits for the time between the in- 
quest and the service of the ejectment, are 
to be deducted from the debt, so far as re- 
spects the purchasers, in like manner as if 
they had been actually received. The time 
between the service of the ejectment, and 
the deed of January, 1806, may admit of 
more doubt. The non-delivery of possession, 
when demanded by the tenant by elegit, does 
not appear to me to be a tort, for which the 
guardian is alone personally responsible. The 
possession being the possession of the in- 
fants, continued for them by their guardian, 
I rather incline to the opinion, that it is such 
a holding by the" infants, as prolongs the 
term of the elegit. I have felt, and do feel, 
great doubts on this part of the ease. But 
it must be decided, and I think the objec- 
tions to this, less weighty than those to the 
contrary opinion. If the term might have 
been prolonged, this is the legal effect of the 
ejectment on the estate by elegit, and by that 
legal effect the purchasers are bound. I 
doubted, whether the purchasers could be re- 
quired to take notice of an ejectment, which 
was dismissed; but, be this as it may, they 
are bound by the elegit, according to its legal 
extent, of which they must take notice. 

I come next, to consider the claim of Mrs. 
Barkley, on the lands on the tract of 600 
acres in Goochland, which is contained in the 
deed of January, 1806. This claim is ren- 
dered one of peculiar hardship, by the waste 
and havoc committed by this guardian, on 
the estate entrusted to his care. To deter- 
mine, whether any part of the loss, and if 
any, what part, ought to fall on Mrs. Bark- 
ley, requires an attentive consideration of the 
transactions which have taken place. When 
the judgment in question was obtained, and 
the writ of elegit was issued, the land on 
which it was served, was in possession of 
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Ronald's heirs. This possession was not 
changed by the service of the writ. If, as 
has been already decided in considering the 
rights of the purchasers, they remained in 
possession, with the assent of Anne Barkley, 
they must be considered, unless the contrary 
appear, as retaining that possession, under 
an agreement to pay the annual value, at 
which the land was estimated in the inquest. 
As infants, they could not themselves make 
this contract. Could their guardian legally 
make it for them? The power of guardians 
does not seem to be precisely denned. They 
may certainly do many acts, which bind the 
estate of their wards; and among others, 
they may remove encumbrances and make 
leases, especially if such acts are for the 
benefit of the infants. This elegit was an 
encumbrance, which I am not satisfied, the 
guardian might not contract to remove, in 
whole, or in part Nor do I perceive, if he 
may make a lease of the lands of his ward, 
why he may not get in a lease, or an encum- 
brance, in the nature of a lease, of that es- 
tate. It is, I believe, not to be controverted,, 
that these acts may be directed by a court of 
chancery, and would be directed, on being 
satisfied, that the proposed contract was for 
the interest of the infants. And, I think, few 
will deny, that had an application to that 
court, been made in this case by the guardian, 
its sanction would have been given to the" 
acquisition of this estate by elegit, unless 
some suspicion existed of- his unfaithfulness, 
in the performance of his trust. The infants 
were in possession of a number of slaves, 
and of a large landed estate. There are few, 
who would not think it more advisable, to 
retain both in their own possession, if prac- 
ticable, than to let the lands be cultivated 
by a tenant by elegit, and the slaves, com- 
posed as they are, of men, breeding women, 
and children, to pass into the hands of the 
highest bidder. No court, in a common case 
of this description, would refuse its sanction 
to a contract, by which the infants retained 
possession of the property. 

The great objection, generally, to the exer- 
cise of the power of a guardian to purchase, 
is, that he changes thereby the nature of the 
estate, by converting personal into real estate. 
Even this might be sometimes allowed, as 
would appear from the opinion of the chan- 
cellor, in the case of Inwood v. Twyne, 2 
Amb. 417. But, in this case, there is no 
change in the nature of the estate. The 
whole operation is, the taking in an encum- 
brance, in the nature of a lease for years. 

If I was of opinion, that this was a case 
in which a previous application to a court 
was necessary,' I should be much inclined to 
say, that a contract, which the court would 
certainly have directed, ought to be protected, 
as far as respects a third person. But I do 
not think an application was necessary. The 
general power of a guardian, in my opinion, 
extends to it; and, as an application to a 
court must be attended with expense, there 



is no reason why it should be made. Had 
the guardian honestly applied the profits of 
the term, this transaction could not have 
been shaken in any court; and for his mis- 
application of them, the creditor cannot be 
responsible. I am, therefore, of opinion, that 
the occupation of the extended lands by the 
infants, must, under the circumstances of 
this case, be considered as an occupation un- 
der an implied contract, which the guardian 
had a right to make for them, and that the 
perception of the profits by him, is, in this" 
suit, to be considered as a perception by 
them.2 

If this principle be correct, not much diffi- 
culty remains in the case. The land con- 
veyed in trust by Bently for the use of Bark- 
ley, was purchased by him in his own name, 

2 Our act of assembly authorizes the superior 
courts of chancery, upon the petition of any of 
the parties interested, by order of court, made 
after hearing the parties, to empower the guard- 
ian to make or take a surrender of a former 
lease, or to take or make a new lease as the 
case may require, and as it shall seem most 
to the advantage of the infant; out of whose 
estate any fine that may be advanced, and all 
other just expenses that may be incurred, in 
order to obtain a new lease to him, shall be 
reimbursed; and the new lease shall not only 
be chargeable with such fine and expenses, but 
shall remain subject to all encumbrances which 
the lease surrendered would have been subject 
to. 1 Rev. Code, 1819, p. 408, §§ 13. 14; Act 
1785, from 29 Geo. II. c. 31. In Hedges v. 
Riker, 5 Johns. Ch. 163, the testatrix devised 
to her executors, in trust, for the sole use and 
benefit of her daughter (the plaintiff), the whole 
income, rents, and profits of her estate, real and 
personal, subject to the payment of the lega- 
cies and dispositions afterwards mentioned: the 
said rents, &c. to be paid to the daughter dur- 
ing her natural life, for her proper use and 
benefit, and that of her children, if any, and 
after her death, to her child or children, in fee, 
The will empowered the executors, "to sell and 
dispose of so much of the real estate as should 
be necessary to fulfill the will." Upon a bill 
filed by the daughter, (and her husband.) pray- 
ing that the executors should be decreed to 
make leases of portions of the real property, on 
certain stipulated conditions for the term of 
twenty-one years, the principal defendants be- 
ing infants, Chancellor Kent said: That he in- 
clined to think that the words of the will, giv- 
ing to the executors power "to sell and dispose 
of so much of the real estate as should be nec- 
essary to fulfil the will," would authorize them 
to dispose of vacant lots by lease, according to 
the prayer of the bill, inasmuch as such a dis- 
position was requisite to carry into effect the 
intentions of the will. That the greater power 
included the less, and would authorize, in case 
of necessity, a more confined and limited exer- 
cise of the power: That a lease for years waa 
still a disposition of the estate, within the terms 
of the power; but that without resorting to the 
power, the general jurisdiction of the court over 
the property of infants, was adequate to confer 
the authority. The court stood, as Lord Not- 
tingham observed, in loco parentis; and it was 
understood to be clearly settled (3 Johns. Ch. 
370), that the court might change the estate of 
infants from real into personal, and from per- 
sonal into real, whenever it deemed such a pro- 
ceeding most beneficial to the infants. It was 
declared by the lords commissioners in Cecil 
v. Earl of Salisbury, 2 Vera. 224, that the court 
had often decreed budding leases, for sixtv 
years, of infants' estates, when for their benefit. 
The prayer of the bill was granted accordingly. 
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under a verbal declaration that he bid for 
the plaintiffs. In consequence of this dec- 
laration, he purchased the lands at about 
half their value, and the infants have the 
benefit of this purchase. As the commis- 
sioners could not have sold to the infants and 
returned them as the purchasers, Bently was 
necessarily the legal purchaser, and was so 
returned, and must have been so returned, 
to the court of chancery. The right of the 
infants is an equity growing out of the con- 
duct of Bently, which is extrinsic of the reg- 
ular proceedings, and forms no part of them. 
The commissioner of the court, acting in 
strict conformity with his power, is, I think, 
so far as this question goes, not to be dis- 
tinguished from a person holding the legal 
estate. All the rights of those who were 
parties to the decree are in him. Bently is, 
therefore, to be considered as purchasing 
from the person holding the legal estate. If 
this be correct, the right of a person holding 
Bently's title, were he a mere purchaser from 
or creditor of Bently, would be very much 
in the situation of Williamson, in the case 
decided in the court of appeals.^ But Mrs. 
Barldey presents herself in a still more fa- 
vourable point of view. A part of her debt 
is for money received for the plaintiffs, by a 
person who had a right to receive it If it 



3 Williamson v. Gordon's Ex'rs, 5 Munf. 257. 
In that case, St. Clair executed a deed of trust 
to Clarke, for the benefit of certain creditors 
of St. Clair, and the deed was duly recorded. 
Subsequently, St. Clair, being indebted to Gor- 
don by bond, on which suit was pending, agreed 
to confess judgment, and to secure the payment 
thereof by a deed of trust on the property con- 
veyed in trust to Clarke. After the agreement 
was executed, St. Clair confessed tile judgment, 
but did not eseeute the deed .of trust. Some 
months after this agreement was entered into, 
Williamson purchased of St. Clair, with the 
assent of the trustee, the property conveyed to 
Clarke, without notice of the agreement be- 
tween St Clair and Gordon, and St. Clair con- 
veyed the same to Williamson, by deed of bar- 
gain and sale. The deed to Williamson was not 
recorded, until five years after its execution; 
but possession was immediately delivered to 
him, and he, thereupon, undertook to pay, and 
actually paid, the debts, to secure which, the 
deed from St Clair to Clarke was executed: 
but Clarke never made any release or convev- 
ance to Williamson. Gordon filed his bill 
against St Clair, (without making Williamson 
a party,) to carry St Clair's agreement into ef- 
fect and the chancellor decreed a sale. The 
commissioner of the court advertised the prop- 
erty, and Williamson filed his bill of injunc- 
tion, making St Clair and ' Gordon's execu- 
tors, parties defendants, praying an injunc- 
tion, to prevent the intended sale, and a de- 
cree quieting the complainant in his possession, 
or that the money advanced by him sliould first 
be reimbursed out of the proceeds of sale, and 
for general relief. The chancellor, on the hear- 
ing, dissolved the injunction, and the plain- 
tin! appealed. The court of appeals said, that 
the decree of the chancellor was erroneous, in- 
asmuch as Williamson had the preferable right 
to call for the legal estate of the premises in 
-question, outstanding in the trustee. Clarke, and 
that he should, consequently, have been protect- 
ed from the claim of Gordon's executors: and 
the court decreed, that the injunction awarded 
to Williamson, be made perpetual, and that he 
■be quieted in his possession, &c. 



was diverted from its proper course, and 
wasted, it is in no degree the fault of Bark- 
ley. Hard then as it is on the infants, to 
bear the losses consequent on the misconduct 
of the guardian, I cannot relieve them from 
it, by throwing it upon Barkley. So far as 
the money of Barkley was received by Bent- 
ly, for the use of the plaintiffs, her equity 
appears to me, to be still superior to theirs; 
and if the conveyance of January, 1S06, 
should be construed to make the grantees, 
trustees for Ronald's heirs, still I think their 
equity stands charged with the rights of 
Barkley on them. 

The result of this opinion is, that the trust 
estate is bound to Barkley for the balance 
remaining unpaid, of the value of the ex- 
tended lands, from the date of the inquest 
until the institution of the ejectment and 
from the 28th day of January, 1806, until 
August, 1807, when the extended lands were 
purchased under a decree of this court. That 
the purchasers under that decree, ought to 
pay the annual value of the lands by them 
severally purchased, as estimated in the in- 
quest, until the debt of Anne Barkley might 
have been made, adding thereto, the time 
during which the ejectment, brought by 
Anne Barkley for those lands, was depend- 
ing. If any loss has been sustained, by the 
rents of the extended lands, since they were 
rented out by the officer of the court; that 
loss must be borne by the owners, unless 
there, be particular circumstances, which 
should place it elsewhere. 

The result of the best consideration the 
court can give this subject, is, that upon re- 
ceiving what remains due to Anne Barkley, 
according to the judgment of the court, and 
the inquest of the jury, for the time that 
the extended lands were held by the plain- 
tiffs, with the acquiescence of the said Bark- 
ley, John Wickham, the surviving trustee in 
the deed of January, 1806, ought to convey 
to the plaintiffs, and that James Pleasants, 
the surviving commissioner, acting under the 
decree of that court, ought to be considered 
as a trustee for Anne Barkley, until so much 
of her debt as, according to this opinion, the 
plaintiffs ought to pay, be satisfied, and then 
to the use of the plaintiffs. 

Decree: 1. That the tract of land, con- 
■ taining 600 acres, purchased by William 
Bently, in January, 1797, and afterwards con- 
veyed by him to Edward Carrington, and 
John Wickham, was purchased, in trust for 
the plaintiffs, and ought to be conveyed to 
them. 2. That Anne Barkley has a lien on 
said land, for so much of her judgment un- 
der which the lands of the plaintiffs, in Pow- 
hatan and Goochland, were extended, as re- 
mains unpaid, and is equal to the annual 
value of said lands, while they remained in 
possession of the plaintiffs, with the assent 
of Anne Barkley, amounting, by an estimate 
made T)y the parties, to $1,143.46. 3." That 
the "purchasers of the extended lands, Fen- 
wick, Johnson, and M'Coull, pay to Anne 
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Barkley, the annual value of the extended 
lauds, respectively purchased by them, from 
the date of their purchase, until the judgment 
might have been satisfied, adding thereto the 
value for the time that the ejectment brought 
by Anne Barkley, against William Bently, 
was pending. 4. That on the plaintiffs pay- 
ing to Anne Barkley, $1,143.46, with interest 
from the date of this decree, John Wickham 
convey to the plaintiffs, without warranty, 
the tract of land conveyed to Edward Car- 
rington, and said Wickham, by deed of 2Sth 
of January, 1S08: and that James Pleasants, 
convey to the plaintiffs, the same tract of 
land, on their producing to him the receipt of 
Anne Barkley, showing that the sum of Sl,- 
143.46 has been paid, and his receiving evi- 
dence, that the money has also been paid, for 
which the same land was sold by him, as 
commissioner, to William Bently. 



Case 3STo. 12,031a. 

RONEDE v. JERSEY CITY. 

[17 Reporter, 263.] i 

Circuit Court, D. New Jersey. Dec. 12, 18S3. 

Municipal Bonds — Bona Fide Holder — Irregu- 
larity — Fraud or Misconduct of Agents of 
Municipality — Negligence — Overdue Cou- 
pons. 

1. In an action on a municipal bond issued 
under authority of law by a bona fide holder 
thereof, mere irregularity, or fraud, or miscon- 
duct of the agents of the municipality cannot 
be set up as a defence, 

2. Mere suspicion of title, or the knowledge 
of circumstances which would excite suspicion 
on the part of a prudent man, or gross negli- 
gence on the part of the holder at the time of 
transfer to him, will not defeat his title as 
bona fide holder. 

3. The fact that at the time a bond was pur- 
chased it had attached to it several overdue and 
unpaid coupons will not per se be sufficient 
to put the purchaser on inquiry, or raise the 
presumption of mala fides on his part. 

Debt. The action was brought upon twen- 
ty bonds of the defendant corporation, each 
in the sum of $1,000. Sixteen of the bonds 
were dated July 1, 1873, the rest October 1, 
1873. On the face of the sixteen was a re- 
cital that they were issued under a resolu- 
tion of the board of finance and taxation of 
Jersey City, in conformity with an act of leg- 
islature approved March 31, 1871 [Laws 1871, 
p. 1147], and the several supplements there- 
to, and under the supplement of April 4, 1873 
(section 2). There was on the other bonds a 
recital that they were issued by the same 
board under authority of the city charter 
(section 156). The evidence showed that in 
1S73, Jersey City being unable to meet certain 
claims against her which were being press- 
ed, the board of finance, in which was vested 
the power of issuing bonds, made arrange- 
ments with a number of- claimants to pay 
them in the city bonds at par. The bonds, 
including the present ones, were issued and 

i [Reprinted by permission.] 



delivered to one Hamilton, the city treasurer, 
to use in settlement of claims as presented. 
The said treasurer had a Ust of certain 
specified claims which he was to take up as 
aforesaid. In the fall of 1S73 Hamilton ab- 
sconded, taking with him $47,000 worth of 
bonds, including the bonds in question. He 
presumably negotiated the bonds in Mexico, 
for in 1879 the plaintiff purchased the bonds 
at Matamoras from one Lira, an old inhab- 
itant of the place, for $18,000. At the time 
of the purchase there were attached to the 
bonds eleven overdue coupons. The plain- 
tiff testified that he had known Lira for many 
years, had had business dealings with him, 
had had no occasion to distrust him, and pur- 
chased the bonds in good faith. 

Robert O. Babbitt, for plaintiff. 
A. L. McDermott, for defendant, 

NIXON, District Judge. The principle is 
well settled by the supreme court that in a 
suit by a bona fide holder against a munici- 
pal corporation to recover the amount of 
coupons due or bonds issued under authority 
conferred by law no question of form merely, 
or irregularity, or fraud, or misconduct, on 
the part of the agents of the corporation can 
be considered. The only matters left open 
in this case are: 1. The authority to issue 
the bonds. 2. The bona fides of the holder. 
East Lincoln v. Davenport, 94 U. S. 801; 
Pompton Tp. v. Cooper Union for Advance- 
ment of Science and Art, 101 U. S. 196; Cop- 
per v. Mayor, etc., of Jersey City, 15 Vroom 
[44 N. J. Law] 634. 

1. An examination of the charter and sup- 
plements referred to renders it certain that 
ample legislative authority was granted for 
the issue of the bonds. It is of no importance 
whether or not the city officials complied 
with all the requirements of the law in the 
method or manner of their issue. If there 
was any dereliction on their part, the rights 
of a bona fide holder are not to be prejudiced 
thereby, 

2. Is the plaintiff such a holder? The bur- 
den of establishing the defence is on the de- 
fendant, and unless there was something 
about the bonds which should have put the 
plaintiff on inquiry he is entitled to recover. 
The only fact upon which the defendant's 
counsel seemed to rely was that at the time 
of the purchase there were attached to the 
bonds eleven overdue coupons representing 
matured interests, amounting to 87,700. Be- 
ing questioned, the plaintiff testified that 
having no suspicion he made no inquiries 
with regard to the bonds, except that, ob- 
serving the overdue coupons, he asked the 
vendor why they had not been collected, and 
received for answer that "they were prob- 
ably not payable yet." Was the plaintiff's 
neglect to institute further inquiries proof of 
bad faith on his part? In Murray v. Lard- 
ner, 2 Wall. [69 U. S-] 110, the supreme court 
reiterated the settled law that coupon bonds 
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of the ordinary kind payable to bearer 
passed by mere delivery; that a purchaser in 
good faith was unaffected by want of title 
in the vendor; and that the burden of proof 
or a question of such faith lies on the party 
who assails the possession. "Suspicion of de- 
feat of title or the knowledge of circumstan- 
ces which would excite suspicion In the mind 
of a prudent man, or gross negligence on the 
part of the taker at the time of the transfer, 
will not defeat the title." And see Cromwell 
v. County of Sac, 96 TL S. 58, in which case 
the question whether overdue and unpaid 
coupons attached to a municipal bond which 
had several years to run rendered the bond 
and subsequently maturing coupons dishon- 
ored paper, so as to subject them in the 
hands of a purchaser for value to defences 
good against the original holder. The court 
held that their presence had no such effect. 
In Parsons v. Jackson, 99 U. S. 434, bonds 
of a railway company in Louisiana had nev- 
er been issued by the company, but had been 
seized and carried away. They were drawn 
payable in London, New York, or New Or- 
leans, and the president of the company was 
authorized to fix the place of payment by his 
indorsement thereon. When stolen they con- 
tained no such indorsement. They were sold 
for a very small consideration, with due and 
unpaid coupons for several years attached 
to them. The court held that the absence of 
the required indorsement was a defect which 
deprived the bonds of the character of nego- 
tiability, and that the purchaser was affect- 
ed with notice of their invalidity. Bradleyj 
J., for the court, asserted "that the presence 
of the past due and unpaid coupons was it- 
self an evidence of dishonor sufficient to put 
the purchaser on inquiry." But in Indiana 
& I. Cent R. Co. v. Sprague, 103 U. S. 756, 
this expression is commented on, qualified, 
and restricted, and it was again held, and 
may now be accepted as law, that overdue 
and unpaid interest coupons attached to mu- 
nicipal bonds are not, in themselves, suffi- 
cient to put the purchaser on inquiry. Judg- 
ment for plaintiff. 
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Case Mo. 12,033. 

In re ROONEY. 

[6 N. B. R. 163.] i 

District Court, D. New Jersey. Dec. 19, 1871. 

Bankruptcy — Fraudulent Conveyance — Date 

of Deed— Execution — Evidence — 

Admissions — Copy. 

1. A debtor made a transfer of real estate to 

his brother-in-law, who on the same day re- 

i [Reprinted by permission.] 
2QFKD.CAS.— 73 
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conveyed the property to the wife of the debtor. 
Meld, that the transfer took place at the time 
of the actual execution and delivery of the 
deeds, and not at their date, and was there- 
fore within the six months limited by the act 
[of 1867 (14 Stat. 517)]. 

2. An exemplified copy of an examination of 
the debtor, taken under the laws of the state of 
New York, under supplemental proceedings up- 
on a judgment, was offered, for the purpose of 
proving admissions of the debtor. Mdd, that 
under the act of congress approved May twen- 
ty-sixth, seventeen hundred and ninety [1 Stat. 
122], such copy was proper evidence, such ex- 
amination being "judicial proceedings" within 
the meaning of said act. 

In bankruptcy. 

NIXON, District Judge. The petition in 
bankruptcy in this case was filed October 
eleventh, eighteen hundred and seventy-one. 
The petitioning creditor's debt is claimed to 
be two several judgments obtained by the 
petitioner against the defendant in the su- 
preme court of the state of New York, on the 
twenty-fourth day of April, eighteen hundred 
and seventy-one, for the sum of four hundred 
and eighty dollars and seventy-nine cents and 
four hundred and thirty-one dollars and forty 
cents respectively. The act of bankruptcy 
alleged was the transfer of certain real es- 
tate on the eighteenth day of April, eighteen 
hundred and seventy-one, by the said debtor 
'without consideration, with intent to delay, 
hinder and defraud creditors. The debt is 
proved by exemplified copies of the said 
judgments, supplemented by the oath of the 
petitioner that they remained wholly unpaid 
and unsatisfied. To prove the act of bank- 
ruptcy, copies of two deeds of conveyance 
were produced, certified by the clerk of Hud- 
son county according to law, one from Cor- 
nelius J. Rooney and wife to John J. Gaff- 
ney, her brother, dated March first, eighteen 
hundred and seventy-one, acknowledged April 
eighteenth, eighteen hundred and seventy- 
one, and deposited in the clerk's office for rec- 
ord on the last named day; and the other 
from the said Gaffney and wife to the wife 
of the debtor, bearing date March first, eight- 
een hundred and seventy-one, acknowledged 
April eighteenth, eighteen hundred and seven- 
ty-one, and left for record as aforesaid May 
nineteenth, eighteen hundred and seventy- 
one, and also an exemplified copy of certa*n 
proceedings had and taken before Judge Car- 
doza, one of the judges of the supreme court 
of the state of New York, under the said 
judgments, by virtue of the law of said state, 
in which proceedings the said debtor was ex- 
amined and admitted under oath that the 
consideration paid by the said Gaffney for" 
said transfer and conveyance was his check 
for five thousand dollars, which deponent en- 
dorsed to his wife; that with said check she 
bought back the property from her brother, 
and that when the conveyance was made by 
him to the said' Gaffney, the understanding 
was that Gaffney should reconvey the same 
to deponent's wife. It was further proved 
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by the testimony of John H. Piatt, Esq., that 
the two deeds were acknowledged before 
him by the respective grantors on the eight- 
eenth day of April, eighteen hundred and 
seventy-one; that he witnessed the execution 
of the first named deed by Rooney and wife 
on that day, and after annexing the certifi- 
cate of acknowledgment he delivered the 
same to the grantors. In order to render the 
^transfer complained of in this case an act of 
"bankruptcy, it must have been made within 
six months before the petition in bankruptcy 
was filed. The deeds are dated respectively 
on March first, and the petition was filed on 
the eleventh of October following. In the 
-absence of any evidence to the contrary, it 
-may be presumed that the date was the time 
vef the execution and delivery of the deeds of 
conveyance, but I am satisfied from the proof 
that they were not actually executed and de- 
livered before the eighteenth of April, and 
that time brings the act within the six 
months. 

The counsel for the defendant insisted at 
the hearing, that there was no evidence of a 
fraudulent intent; that the debtor's admis- 
sions in the supplemental proceedings in New 
York were not legally proved, and that the 
copy of the examination, authenticated under 
the act of May twenty-sixth, seventeen hun- 
dred and ninety (1 Stat. 122), was not the 
bighest and best evidence that the petitioner 
could have produced. It has been held that 
the statute is not restricted to the case of 
judgments. Hopkins v. Ludlow, 1 Phila. 272. 
"Judicial proceedings" are indeed included in 
the very terms of the law as proper subjects 
to be authenticated in the mode proposed. 
The laws of New York provide for such an 
examination of the debtor, after execution, 
as to the disposition of his property, and his 
testimony thus taken and placed upon file 
may be fairly treated in another court as 
of the nature and character of a judicial pro- 
ceeding, and thus capable of authentication 
under the act of congress. I am therefore of 
opinion that the admissions of the debtor, 
thus authenticated, are evidence against him 
in this proceeding; that they are sufficient 
to establish the fact of a fraudulent transfer 
of his real estate to hinder, delay and defraud 
his creditors, and that an adjudication in 
bankruptcy should be made, and it is or- 
dered accordingly. 



Case No. 12,033. 

ROOSEVELT v. The G. H. FROST. 

[MS. (Scr. Bk. Clerk's Office. Phila,).] 

Circuit Court, E. D. Pennsylvania. Oct. 27, 
1859. 

Maritime Liens— Repairs ix Port of Another 
State — State Statutes — Federal Courts. 

[1. The maritime law will give no lien, as 
against an innocent purchaser, upon a vessel 
owned in Philadelphia, for repairs made on 
several different occasions in New York by libel- 
Jants, who themselves lived in Philadelphia, 



dealt personally with the owner, kept a running 
account with him, made part payment in cash, 
and received mercantile securities for the bal- 
ance.!. 

[2. It seems that state laws cannot impose u 
maritime lien upon a vessel trading on the high 
seas or navigable waters, which will adhere to 
her after she has left the jurisdiction of that 
state, or which can be recognized and enforced 
by the federal courts.] 

[Appeal from the district court of the Unit- 
ed States for the Eastern district of Pennsyl- 
vania.] 

[This was a libel by Roosevelt and others 
against the brig C. H. Frost to enforce an al- 
leged lien for repairs. The district court dis- 
missed the libel (case unreported), and the 
libellants appealed.] 

GRIER, Circuit Justice. This case was 
very properly dismissed, for want of juris- 
diction, by the district court. The plaintiffs 
claim to have made repairs to the brig Frost 
on two different occasions, when she was in 
the port of New York. The owner of the 
brig resided in Philadelphia, within speak- 
ing distance of the libellants. The libellants 
treated with him personally. He paid their 
account, in part, in cash, and gave bills and 
other mercantile securities for the balance. 
Submitting, for the present, to the frequent 
dicta in our reports, that these United States 
do not form one government and people, but 
is a mere league of independent states, for- 
eign to each other, and consequently that 
the law of maritime liens, as between for- 
eign ports, is to be enforced; nevertheless, I 
will hold them at all times to be "strictissime 
juris," as all secret liens should be treated. 
A master in a foreign port without means 
to repair his vessel is- permitted to hypothe- 
cate the vessel in order to enable him to pro- 
ceed on .his voyage. He may raise money 
by a bottomry bond, or, if persons be found 
willing to furnish his repairs and supplies, 
they are allowed a privilege or lien on the 
vessel. The lien should be prosecuted as 
soon as possible after the vessel has earned 
freight, and especially if the vessel has re- 
turned to the port after having earned 
freight, should the creditor be presumed to 
have abandoned his secret privilege, if not 
then prosecuted, much more if he keeps a 
running account and deals with the owner 
(as in this case) will the presumption be con- 
elusive that there was no such necessity as 
required this secret privilege to be allowed. 

One who has a clear privilege or lien by 
law may not necessarily lose it by accepting 
notes or bills for his account. But the ques- 
tion here is, not whether the lien is lost by 
their acceptance, but whether the necessity 
which gives the privilege ever existed. For 
my views on this subject generally, I will re- 
fer to my opinion in the case of Whitman 
v. The George Evans [unreported]. I would 
say, therefore, that, whether the dogma be 
true or not, that the ports of New York and 
Philadelphia are foreign to one another, it 
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must be a very peculiar case of necessity in 
which a master would be permitted to bot- 
tomry his ship in New York, when the own- 
er could be spoken to in ten minutes. Much 
less can the maritime law be .invoked to in- 
flict this lien on a vessel in the hands of a 
bona fide purchaser, where the libellants have 
dealt personally with the owners, kept a run- 
ning account, and finally have received his 
mercantile securities for the balance unpaid. 
If the libellants insisted on better security, 
and wished to bind the vessel, the owner was 
present and could have hypothecated it by 
mortgage, if there was a necessity for any 
security or privilege on the vessel. The fact 
averred in the bill, that the libellants filed a 
lien under the laws of New York, is also 
a conclusive argument that libellants knew 
they had no privilege by the maritime law. 
If they have a remedy under the state law, 
let them pursue it in the state courts. States 
may impose liens on vessels while within 
their jurisdiction and enforce a remedy there- 
on. But such liens do not adhere forever to 
the vessel, nor after she has left the jurisdic- 
tion of the state. Much less can such privi- 
leges be enforced in courts of other states, or 
by those of the United States. If a coasting 
steamer on the lakes or the Atlantic coast 
could thus envelope herself in a web or tan- 
gle of conflicting secret liens for running ac- 
counts in every port she enters, without any 
great and pressing necessity, all property in 
such vessels would be insecure. I would not 
be understood to say (though without author- 
ity to the very point) that no state authority 
can impose a maritime lien upon vessels trad- 
ing on the high seas or navigable waters 
which will adhere to the vessel after she has 
left the jurisdiction of that state, or which 
can be recognized by the courts of admiralty 
and be enforced by them abroad or at home. 



Case No. 13,034. 

ROOSEVELT et al. v. MAXWELL. 

[3 Blatchf. 391.] i 

Circuit Court, S. D. New York. Jan. 23, 1856. 

Customs Duties — Glass — Polished Window 

Glass — Commercial Terms — Computation 

of Foreign Mosey — Protest. 

1. Under the tariff act of July 30, 1846 (9 
Stat. 42), glass which is neither broad, nor 
crown, nor cylinder window glass, and is used 
for glazing windows, book-cases and pictures, 
and generally for the purpose for which other 
window glass is used, is liable to a duty of 30 
per cent, ad valorem under Schedule C to said 
act, as being within the terms "manufactures, 
articles, vessels and wares of glass, or of which 
glass shall be a component material, not other- 
wise provided for." 

2. In ascertaining the meaning of terms used 
in a tariff act, recourse is had to their mean- 
ing, according to the commercial understanding 
of the terms in our markets at the time the 
act was passed; and, where it does not appear 

1 [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 



from the act itself, that some other certain fixed 
meaning is intended by the terms used, they are 
to be understood according to the commercial 
meaning of the terms in our markets at the 
time the act was passed; but, where it does ap- 
pear by the act itself, that a particular mean- 
ing was intended by the terms used, that par- 
ticular meaning must be adopted, in giving a 
construction to the act whatever-the commercial 
meaning of the terms may have been. 

3. It is not to be presumed that congress, 
when it substitutes the provisions of one tariff 
act for those of another, intends to use terms 
in a sense different from that in which they 
were used in the prior act. 

4. Under the act of March 3, 1843 (5 Stat. 
625), the value of the Bremen thaler of 72 
grotes, at the custom house, is fixed at 71 cents; 
and, if a collector, in assessing duties on an in- 
voice and entry made out in Bremen thalers, 
computes the thaler at a higher rate than 71 
cents, the excess of duties paid in consequence 
of such computation, may, if paid under a prop- 
er protest, be recovered back. 

This was an action [by Cornelius V. S. 
Roosevelt and others] against [Hugh Max- 
well] the collector of the port of New York, 
to recover back an excess of duties paid by 
the plaintiffs on an importation from Bremen 
of an article known in commerce as polished 
window glass, and sometimes called polished 
crystal plate window glass, and sometimes 
German plate, or crystal glass, or polished 
plate. 

John S. McCulIoh, for plaintiffs. 
J. Prescott Hall, for defendant 

INGERSOLL, District Judge. The glass in 
question in this case is neither broad nor crown 
nor cylinder window glass. It is used for 
glazing windows, book-eases and pictures, and 
generally for the purposes for which other 
window glass is used. The duty charged 
upon the importation by the defendant was a 
duty of 30 per cent, ad valorem. The plain- 
tiffs insisted that the duty authorized by law 
was one of only 20 per cent, ad valorem, and 
they paid the excess under a proper protest. 

The invoice and entry were in Bremen 
thalers, of 72 grotes each. The collector, in 
fixing the value in the currency of the 
United States, computed the thaler of 72 
grotes at 78% cents. The plaintiffs insist- 
ed that the thaler should be computed at 71 
cents. The excess caused by the computa- 
tion of the value of the thaler adopted by 
the collector, was also paid under a proper 
protest 

The 3d section of the act of July 30, 1S46 
(9 Stat. 42), provides as follows: "There 
shall be levied, collected and paid, on all 
goods, wares and merchandise imported from 
foreign countries, and not specially provided 
for in this act, a duty of twenty per centum 
ad valorem." The articles contained in 
Schedule C of the act are to pay a duty of 
30 per cent ad valorem. Such articles, there- 
fore, are specially provided for in the act. 
The articles of glass set down in Schedule 
C are as follows: "Glass, colored, stained or 
painted; glass crystals for watches; glasses 
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or pebbles for spectacles; glass tumblers, 
plain, moulded or pressed, not cut or punted; 
paintings on glass; porcelain glass." "Man- 
ufactures, articles, vessels, and wares of 
glass, or of which glass shall be a compo- 
nent material, not otherwise provided for." 
The articles contained in Schedule E are to 
pay a duty of 20 per cent, ad valorem. The 
articles of glass set down in Schedule B are 
as follows: "Window glass, broad, crown, 
or cylinder." No other article of glass is set 
down in Schedule E. It is admitted by both 
parties, that the glass imported by the plain- 
tiffs is neither broad, nor crown, nor cylin- 
der window glass, and is not embraced or 
provided for in Schedule E. The plaintiffs 
claim that the goods imported by them are 
not embraced or specially provided for in 
any schedule or section of the act; that they 
come under the description of "all goods, 
wares, and merchandise imported from for- 
eign countries, and not specially provided 
for," mentioned in the 3d section of the aet, 
and are, therefore, subject to pay a duty of 
only 20 per cent, ad valorem. The defend- 
ant insists that the goods in question are em- 
braced in Schedule C of the act; that they 
are specially provided for in that schedule, 
under the description of "manufactures, ar- 
ticles, vessels, and wares of glass, or of 
which glass shall be a component material;" 
and that they are "not otherwise provided for" 
in the act. He, therefore, claims that they 
were subject to a duty of 30 per cent ad 
valorem, and that he was right in charging 
duties at that rate. 

In ascertaining the meaning of terms used 
in tariff acts, as such acts relate to com- 
merce, recourse is had to their meaning, 
according to the commercial understand- 
ing of the terms in our markets, at the time 
the acts were passed; and, where it does 
not appear from the act itself, that some 
other certain fixed meaning is intended by 
the terms used, then they are to be un- 
derstood according to the commercial mean- 
ing of the terms in our markets at the time 
the act was passed. Curtis v. Martin, 3 
How. [44 U. S.] 106, and cases there cited. 
The ordinary and common meaning given to 
the terms "manufactures, articles, vessels, 
and wares of glass," would include window 
glass or glass for windows. And the plain- 
tiffs, in order to exempt their goods from the 
payment of a duty of 30 per cent, ad valorem, 
must satisfactorily show, that at the time 
the act of July 30, 1846 [supra] was passed, 
the commercial understanding of the terms 
in our markets, was different from their 
ordinary meaning, and that the commercial 
meaning of the terms, at that time, in our 
markets, was well and generally understood, 
and did not include any kind of window 
glass. In other words, they must show that 
at the time the act was passed, the terms 
"manufactures, articles, vessels, and wares 
of glass," according to the definition given 
to them by commercial men, and generally 



known and understood in our markets, did 
not mean glass that was used for glazing 
windows— that window glass was not, ac- 
cording to the commercial definition of it in 
our markets, known as a manufacture, or an 
article, or a vessel, or a ware of glass. 

There is no proof to show that, at the time 
the act of July 30th, 1846, was passed, the 
commercial understanding of these terms in 
our markets was different from the ordinary 
meaning of the terms. To be sure, an at- 
tempt is made to show that, in the month 
of December, 1853, more than seven years 
after the act was passed, and when this 
cause was tried, the commercial understand- 
ing then of the terms "manufactures, ar- 
ticles, vessels, and wares of glass, or of which 
glass shall be a component material," did not 
designate or include any kind of window 
glass. If this attempt were successful, it 
would not prove that, at the time the act was 
passed, the commercial meaning of the terms 
was different from their ordinary meaning. 
And, even if It had been proved that the com- 
mercial meaning, at the time the act was 
passed, was that those terms did not include 
or designate any kind of window glass, it 
would not necessarily follow that the com- 
mercial understanding of the terms should 
be adopted, in giving a construction to the 
act. The commercial understanding of the 
terms might be adopted, if it did not appear, 
by the act itself, that a different meaning 
was intended by the law makers. And if it 
does appear, by the act itself, that a par- 
ticular meaning was intended by the terms 
used, then that particular meaning should 
be adopted, in giving a construction to the 
act, whatever the commercial meaning of 
the terms may have been. 

By the act of August 30, 1842 (5 Stat 548), 
most of the articles of glass ware, which by 
that aet were subjected to duties, were speci- 
fied. It is very evident, from that act, that, 
in the terms "all articles or manufactures of 
glass" were included all kinds of glass wares, 
whether cut glass, moulded or pressed glass, 
vials 'and bottles, jars, demijohns and car- 
boys, window glass, glass in sheets or ta- 
bles, plate glass, porcelain glass, colored 
glass, or any other kind of glass. And it is 
not to be presumed that congress, when it 
substituted the provisions of the act of 1846 
for those of the aet of 1842, intended to use 
terms in a sense different from that in which 
they had been used in the prior act. If con- 
gress did so intend, it must be shown. 

In the act of 1846, very few of the articles 
of glass ware are specified. In Schedule B, 
"glass, cut" is provided for; and that is the 
only kind of glass provided for in that sched- 
ule. That was to pay a duty of 40 per cent. 
No other kind of glass is provided for until 
we come to Schedule O. "Glass, cut" having 
been provided for in Schedule B. no other pro- 
vision was required for that. No subsequent 
general provision, even if it were without 
qualification, would include that. In Sched- 
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ule 0, the provision is, "manufactures, ar- 
ticles, vessels, and wares of glass, or of 
which glass shall be a component material, 
not otherwise provided for," which are to 
pay a duty of 30 per cent This general 
provision, even without- the qualification, 
would not embrace "glass, cut," for that had 
been disposed of. OThe "not otherwise pro- 
vided for" refers, therefore, to some other 
kind of glass, to be provided for in the sub- 
sequent part of the act, which the framers 
of the law thought would be included in the 
general provision, unless it was otherwise 
provided for. And, in looking at the subse- 
quent schedules, we find in Schedule E, "win- 
dow glass, broad, crown, or cylinder,'? set 
down as subject to a duty of 20 per cent, 
and thus "otherwise provided for." There is 
no article set down in any schedule, after 
Schedule O, which, by any construction, 
could be included under the terms "manu- 
factures, articles, vessels, and wares of 
glass," unless "window glass, broad, crown, 
or cylinder," is included under those terms. 
In looking, then, into this act of July 30th, 
1846, we discover that congress has, in sub- 
stance, declared, that "glass, cut," shall pay 
a duty of 40 per cent., and that other "man- 
ufactures, articles, vessels, and wares of 
glass," "not otherwise provided for," shall 
pay a duty of 30 per cent As, therefore, 
some glass, which, without a special provi- 
sion, would be embraced in these general 
terms, is to be otherwise provided for, and 
as a certain kind of window glass is the 
only glass that is otherwise provided for, it 
necessarily follows that window glass was, 
by the framers of the law, intended to be 
comprehended in the terms "manufactures, 
articles, vessels, and wares of glass." It 
appears, then, by the provisions of the act, 
particularly when it is examined in connec- 
tion with the act of 1842, that congress in* 
tended to include within these general terms, 
all kinds of window glass. Such being the 
Intent ot the framers of the law, as discov- 
ered from the law itself, that intent must 
prevail over any meaning qf those terms as 
understood by commercial men, even if it 
had been proved that the latter meaning was 
in conflict with the former. The polished 
window glass of the plaintiffs is, therefore, 
included in the terms "manufactures, arti- 
cles, vessels^ and wares of glass," and, as 
it is not otherwise provided for, it is sub- 
ject to a duty of 30 per cent, and the col- 
lector, in charging that duty, adopted the 
correct rate. 

But the collector, in computing the thaler 
of 72 grotes at 18% cents, when fixing the 
value of the importation in the currency of 
the United States, committed an error.* It 
should have been computed at only 71 cents. 
The act of March 3, 1843 (5 Stat 625), fixes 
the value of the thaler of 72 grotes, at the 
custom-house, at 71 cents. By that error, 
the plaintiffs were compelled to pay an ex- 
cess of duty not authorized by law, and they 



are entitled to judgment for such excess, 
with interest, to be computed at the custom- 
house. 
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ROOT v. BALL et al. 

[4 McLean, 177; * 2 Robb. Pat. Cas. 513; Fent. 
. Pat 73.] 

Circuit Court, D. Ohio. July Term, 1846. 

Patents— Public Use — Abandonment— Two Ma- 
chines— Combination— Pleading at Law. 

1. To an action for an infringement of a pat- 
ent right, a plea that the thing claimed to have 
been invented was in use and for sale before the 
application for the patent is demurrable, unless 
the plea aver an abandonment, or that such sale 
or use was more than two years before the ap- 
plication. 

2. Where the use or sale has not exceeded two 
years before the application, the act of the 3d 
of March, 1839 [5 Stat. 354], declares it shall 
not invalidate the. patent. 

[Cited in Anderson v. Eiler, 46 Fed. 778-3 

3. The same patent can not include inventions 
for two distinct machines. But a claim for a 
combination of mechanical powers, and the in- 
vention or improvement of one or more parts of 
which the combination consists, may be in one 
patent 

4. There must be special pleas or the general 
issue, and notice of special matters. 

[5. Cited in Sewall v. Jones, 91 U. S. 184, and 
in Ripley v. Elson Glass Co., 49 Fed. 929, to the 
point that, to infringe a patent it is not neces- 
sary that the thing patented should be adopted 
in every particular, If the patent is adopted 
substantially by the defendant, he is guilty of 
infringement.] 

[This was an action by David Root against 
Ball & -Davis.] 

Mr. Fox, for plaintiff. 
Mr. Hart, for defendants. 

OPINION OF THE COURT. This is an 
action for an infringement of a patent The 
plaintiff declares against the defendants for 
violating a patent right granted for a design 
of ornamental parts of a stove, dated 9th of 
September, 1845, with the ordinary breaches. 

The defendants pleaded: (1) The general 
issue. (2) Because before the date of the 
patent on the 6th of January, 1844, "stoves 
constructed upon the plan of the stove pat- 
ented by plaintiff, with the same general de- 
sign and combination of the ornamental parts, 
were publicly made and sold by the defend- 
ants at the district etc. (3) Because before 
the date of the application for the said let- 
ters patent on the 1st November, 1844, and 
thence on till the date of said application, 
stoves constructed on the plan of the stoves 
patented by the plaintiff, with the safne gen- 
eral design and combination of the orna- 
mental parts, were publicly for sale by the 
plaintiff himself, at the district, etc. (4) Be- 

i [Reported by Hon. John McLean, Circuit 
Justice.] 
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cause before the date of issuing the patent on 
the 1st of January, 1845, and thence on to 
the date of the same, stoves constructed up- 
on the plan of the stove patented by the 
plaintiff, with the same general plan and 
combination of the ornamental parts, were 
publicly for sale by the plaintiff himself, at 
Cincinnati, etc. (5) Because at the date of 
application for said letters on Nov. 1st, 1844, 
and thence till the date of said application, 
stoves constructed upon the plan of the stove 
patented by the plaintiff, with the same gen- 
eral design and combination of the ornamen- 
tal parts, were in public use, and -for sale in 
the city, etc., by the consent and allowance 
of the plaintiff himself. (6) Because before 
the date of issuing said letters patent of the 
plaintiff, on the 1st January, 1845, and thence 
continually till the date of the patent, stoves 
constructed upon the same plan with the 
stove patented by the plaintiff, with the same 
general design and combination of the orna- 
mental parts, were in public use and for sale 
at the city, etc., by consent and allowance 
of the plaintiff himself. To the 2d, 4th, and 
6th pleas, the plaintiff demurred, and joined 
issue on the 3d and 5th. 

The pleas demurred to allege, that before 
the issuing of the patent, stoves of a similar 
design and combination were in use and for 
sale. And this, it is contended, is no answer 
to the plaintiffs action. By the 7th section 
of the act of March 3, 1839 [5 Stat 354], it 
is declared that "no patent shall be held in- 
valid by reason of any such purchase, sale, 
or use prior to the application for a patent, 
except on proof of abandonment of such in- 
vention to the public, or that such purchase, 
sale, or prior use has been for more than two 
years prior to such application for a patent" 
None of the pleas state that the use spoken 
of was more than two years prior to the ap- 
plication for the patent, and this is indis- 
pensable to render the patent invalid. In- 
dependently of this statute, the plea would 
have been bad, as the application for a pat- 
ent must protect the right of the inventor, 
and the delay which may occur, in the pat- 
ent office, in making out the patent, can not 
operate to the injury of the applicant On 
both grounds, therefore, it is clear that the 
pleas demurred to constitute no bar to the 
plaintiff's action, as they do not show that 
the patent is invalid, by abandonment or oth- 
erwise. When an abandonment is relied on, 
it should be stated in the plea, and the facts 
on which the pleader relies, as showing an 
abandonment The present is different from 
the former law, Shaw v. Cooper, 7 Pet. [32 
U. S.] 292. 

The jury were sworn to try the issues 
joined, and witnesses were examined. George 
H. Knight, in September, 1844, was employed 
by plaintiff to make out the specifications, 
which are stated in the patent. Elias J. 
Peck is a pattern maker, and he says that 
Root's stove was sold in the fall of 1844. 



And from other witnesses it appeared that 
Root's stove was put up early in the year 
1845. Several designs were shown to orna- 
ment cooking stoves similar to the plaintiff's, 
but the figures differ. It is admitted that 
the application and specifications on which 
the plaintiff's patent issued, were filed the 
15th of December, 1844. 

It is objected to the plaintiff's patent that 
two distinct things can not be united in the 
same patent This is true, when the inven- 
tions relate to two distinct machines. And 
the reason assigned is, that it would deprive 
the officers of the government of their fees, 
and in other respects, would be inconvenient. 
But the same patent may include a patent 
for a combination, and an invention of some 
of the parts of which the combination con- 
sists. A patent for a combination is not in- 
fringed by the use of any part less than the 
whole, of the combination. Moody v. Fiske 
[Case No. 9,745]. It was objected by the 
defendant, that as a penalty is imposed on a 
patentee for selling an article unstamped, and 
as stoves were sold by plaintiff made before 
the patent, and which were not stamped, the 
plaintiff could not recover. But the court 
overruled the motion, saying that the matter 
stated could have no influence in this case. 

The court instructed the jury that, as there 
was no notice or plea, which authorized the 
defendant to show a want of novelty in the in- 
vention claimed by the plaintiff, they would 
disregard the evidence which had been given 
on that head. There is no notice appended 
to the plea of the general issue to that ef- 
fect nor do the special pleas make a want 
of novelty a ground of defense. They would 
seem to rely on the effect of an abandonment. 
Or at least, that the right of the plaintiff did 
not originate with the discovery, or the ap- 
plication for a patent, but with the emana- 
tion of his patent. And the jury were in- 
structed, if they should find that the defend- 
ants had infringed the plaintiff's patent by 
using, substantially, the same device, as or- 
namental on the same parts of the stove, 
they would of course find the defendant 
guilty, and assess such damages as, in their 
judgment the plaintiff- was entitled to. To 
infringe a patent right, it is not necessary 
that the thing patented should be adopted in 
every particular; but if, as in the present 
case, the design and figures were substan- 
tially adopted by the defendants, they have 
infringed the plaintiff's right. If they adopt 
the same principle, the defendants are guilty. 
The principle of a machine is that combina- 
tion of mechanical powers which produce a 
certain result And in a ease like the pres- 
ent, where ornaments are used for a stove, 
it is an infringement to adopt the design so 
as to produce, substantially, the same ap- 
pearance. 

The jury found for the plaintiffs, and as- 
sessed their damages at twenty-five dollars— 
judgment 
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Case Wo. 13,036. 

ROOT v. BROTHERSON et aL 

[4 McLean, 230.] i 

Circuit Court, D. Michigan. June Term, 1847. 

Deed— Execution — Lex Rei Sit-e — Residence 

OF G-RANTORS — illCHlSAN STATUTE. 

1. A deed executed in any other state, for 
lands in Michigan, is valid. This validity is im- 
parted'by the statute of Michigan. 

2. Each state has a right to regulate the trans- 
mission of real property, by deed, or by opera- 
tion of law. 

3. To a deed executed in New York for land 
in Michigan, it is objected, that it does not ap- 
pear, the parties making the deed resided in 
New York. The statute refers to the place 
where the deed was executed, and not to the 
residence of the persons who made it. It is ad- 
mitted the deed was made in pursuance of the 
laws of New York. This is sufficient. 

In equity. 

Walker & Campbell, for complainant 
Abbott, Townsend & Hawkins, for defend- 
ant. 

OPINION OP THE COURT. The com- 
plainant [Arthur H. Root] filed a bill to fore- 
close a mortgage, purporting to be executed 
by the defendant, Brotherson and wife, in the 
state of New York. Brotherson filed an an- 
swer and his wife demurred to the bill. As 
cause of demurrer, among other things it is 
assigned, that it does not appear in and by 
the said bill of complaint that said Cynthia R. 
Brotherson executed the said mortgage in ac- 
cordance with the laws of this state, or of 
the state of New York, so as to make the 
same a valid conveyance in this state. It is 
said, if the mortgage- was executed In this 
state, the certificate of acknowledgment is de- 
ficient, and consequently no bar to dower, in 
the premises described. But the mortgage 
was executed in New York. The 4th section 
of .the act of 1840 [Laws Mich. 1840, p. 166] 
provides that "when any married woman, re- 
siding in this state, shall join with her hus- 
band in a deed of conveyance of real estate, 
situate within this state, the acknowledg- 
ment of the wife shall he taken separately 
and apart from her husband's, and she shall 
acknowledge that she executed such deed free- 
ly, and without any fear or compulsion from 
any one." Now, it is admitted that these 
words must be certified, by the officer taking 
the acknowledgment, to divest the feme cov- 
ert of her dower. But the same law pro- 
vides, that a deed for land in Michigan may 
be executed according to the laws of any other 
state or territory, and certified by the clerk or 
other proper certifying officer of a court of 
record of the county within which such ac- 
knowledgment was taken, under the seal of 
his office, etc. And also that "when any mar- 
ried woman, not residing within this state, 
shall join with her husband in any conveyance 
of real estate, situated within this state, the 



1 [Reported by Hon. John McLean, Circuit 
Justice.] 



conveyance shall have the same effect as if 
she were sole, and the acknowledgment or 
proof of the execution of such conveyance by 
her, may be the same as if she were sole." 

Now, the objection is, not that the mort- 
gage was not executed in New York, but that 
the persons executing it were not, at the time, 
residing in New York. The acknowledgment 
was taken before Leonard "Burnet, a justice 
of the peace in and for the county of Niagara, 
and state of New York." There is no excep- 
tion taken that the acknowledgment does not 
conform to the laws of New York, or that it 
is not duly certified, as required by the laws 
of Michigan. The principle is not doubted, 
that real estate must be conveyed in conform- 
ity to the law of the state in which it is sit- 
uated. And this conveyance, though made as 
required by the laws of New York, derives its 
validity entirely from the Michigan statute, 
which recognizes it as valid. The bill repre- 
sents that the mortgage was executed in New 
York, in pursuance of the laws of that state. 
This being done, the court will not presume- 
against the official act of the acknowledgment. 
There could be no motives, for persons resid- 
ing in Michigan, to go to New York for the- 
purpose of conveying lands in Michigan. Be- 
sides, the Michigan statute does not require- 
as a condition to such conveyance, that the 
grantors should reside in such state. Had 
there been such a provision, there would have 
been more force in the objection, that it does, 
not appear from the bill, the mortgagors re- 
sided in New York when the mortgage was= 
executed. "When the deed is executed im 
Michigan, it must be conformably to the Mich- 
igan statute. And this applies to all deeds; 
executed In the state, for lands within it,, 
whether by residents or persons merely pass- 
ing through the state. The same principle, it 
is supposed, applies, under the Michigan stat- 
ute, to deeds executed in any other state- 
The demurrer is overruled, etc. 
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ROOT v. GODARD. 

[3 McLean, 102.] i 

Circuit Court, D. Michigan. Oct Term, 1842. 

Notes— Given in Violation of Law— Notice — 
Bona Fide Holder— Corporations. " 

1. Notes given by a corporation in violation 
of law are void. 

[Cited in Root v. Wallace, Case No. 12,039.3 

[Cited in Bissell v. Michigan Southern R. Co., 

22 N. Y. 304; Leavitt v. Palmer, 3 N. Y. 34. 

Distinguished in Blunt v. Walker, 11 Wis. 

351.] 

2. Public laws limiting corporate powers are 
notice as well to persons out of the state where 
the laws were passed, as to those within it 

3. Such notes being void in their inception, are- 
void in the hands of a bona fide holder. 

[Cited in Root v. Wallace, Case No. 12.039.J 
[Cited in brief in Cooke v. State Nat. Bank 

of Boston, 52 N. Y. 103; Cited in Land v. 

Coffman, 50 Mo. 248.] 

i [Reported by Hon. John McLean, Circuit 
Justice.] 
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Fraser & Joy, for plaintiff. 
Mr. Romeyn, for defendant 

OPINION OF THE COURT. Tlie facts in 
this case are agreed, and the argument is 
made as on a motion for a new trial. The 
suit is brought on certain notes by the plain- 
tiff as holder, which are alleged to be void. 
They were issued by the Bank of Saline, and 
the Bank of Brest, and are subject to the act 
of the 28th March, 1836, called the "Safety 
Fund Act." [Laws Mich. 1835-36, p. 157.3 
This act provides that no monied corporation 
subject to it, "shall issue any bill or note of 
the said corporation, unless the same be made 
payable on demand, and without interest." 
These notes are in contravention of this act, 
and it is insisted that they are consequently 
void. There can be no doubt that a contract 
entered into by a corporation, that has no 
powers except those which are specially given 
to it, is void, if made in violation of law. 
The notes in question are not made payable 
on demand, but on time; and this being 
against the statute, makes the notes void. 
Are the notes void in the hands of a bona 
fide holder without notice? If they were void 
ab initio, they must be held so in the hands 
of such a holder. TViggin v. Bush, 12 Johns. 
310. But the plaintiff is not a holder without 
notice. The act of 1836, which limits and reg- 
ulates the corporate powers of the above 
banks, is a public law, and is notice to the 
world in all cases where the banks exceed 
their powers. And this applies to persons out 
of the state of Michigan, the same as to those 
within it. If the plaintiff had notice of the 
illegality of the notes in their inception, such 
illegality can be shown by the indorser to de- 
feat the action. 3 Kent, Coinm. 80. Chit. 
Bills, 92, 112. The indorsement of the notes, 
under the circumstances, created no new lia- 
bility, and conferred no rights. Judgment for 
the defendant. 
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ROOT v. SHIELDS. 

[Woolw. 340.] i 

Circuit Court, D. Nebraska. Nov. Term, 1868. 

Public Lands — Pre-emption — Residence — Com- 
bination to Prevent Competition— Muni- 
orpAi, Corporation — Land Purchase. 

1. A party who goes into possession of a 
small parcel of a tract of government land, un- 

i [Reported by James M. Woolworth, Esq., 
and here reprinted by permission.] 



der a claim of right inconsistent with a pre- 
emption claim; who sells and repurchases the 
property as town lots; who, in a document 
wherein he is required to' state his residence, 
states it as being elsewhere; who removes, and 
remains long absent from the land; and who, 
from the first, never asserts any pre-emption 
right to the tract, — cannot be deemed to have 
intended to claim such right 

[Cited in Helfenstein v. Reed, 10 C. C. A. 
327, 62 Fed. 217.] 

2. A party who is not himself injured there- 
by cannot defeat the title of the purchaser at a 
sale by auction of public land, by showing that 
a combination to prevent competition in bidding 
was formed by means of which persons were 
prevented from bidding, and the land, worth 
at the time §50 per acre, was obtained for S1.25 
per acre 

[Cited in Houck v. Kelsey, 17 Kan. 335.] 

3. At the common law, a municipal corpora- 
tion can take and hold the title to such lands 
only as its necessities require; nor can it take 
the title in another's name, in trust for itself. 
This rule is changed in Nebraska by statute. 

4. The objection at the common law would 
avoid the trust, and leave the title in the trus- 
tee, discharged of all duty to the corporation, 
and subject to be disposed of by him, if he held 
by a deed absolute on its face, and paid the con- 
sideration, and the trust were evidenced only 
by agreement between him and the corporation. 

5. A pre-emption entry, not affected by a radi- 
cal infirmity, will be upheld as against a sub- 
sequent purchaser. 

6. Lands included within the limits of an in- 
corporated town are not subject to entry under 
the pre-emption law of September 4, 1841 (5 
Stat. 453). 

7. This provision of the statute affords no 
room for the mischief of including lands within 
the limits of a city, in order to exclude them 
from the operation of the law. 

8. The provision is not repealed by the organic 
act providing that the legislature of the terri- 
tory of Nebraska shall not interfere with the 
primary disposal of the soil (10 Stat. 277). 

9. This language has been used for over fifty 
years in acts admitting new states into the 
Union, and their power to incorporate towns on 
the public lands was never questioned. Argu. 

10. The withdrawal of the lands from the 
operation of the nre-emption law is the effect 
of the act of congress, and not of the municipal, 
charter. , Argu. 

11. The provision of the organic act was aim- 
ed at a direct claim of proprietorship on the 
part of the territory. Argu. 

12. The extent of land which may be included 
within a city is not limited by the act of May 
23, 1844 (5 Stat. 657), providing for the corpo- 
rate authorities pre-empting for the citizens 320 
acres of the town-site. 

13. The provision excepting such lands from 
the operation of the pre-emption act was in- 
serted, as were other exceptions, to secure to 
the government the enhanced value of lands in 
and adjoining a town. 

[Cited in Houlton v. Chicago, St P., M. & O. 
Ry. Co., 86 Wis. 63, 56 N. W. 337.] 

14. Circumstances tending to establish a fact, 
lield to be insufficient to countervail the positive 
denial in the answer. 

15. Although they have purchased without 
any knowledge, in fact, of any defect in their 
title, yet parties will not be protected as bona 
fide purchasers (1) who purchased before the 
patent of the government issued, because, until 
then, the fee is in the United States, and the 
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pre-emptor and his grantees hold only an eauity; 
(2) when the defect arises out of a rule of law 
of which they are bound to take notice; (3) 
when the title acquired is absolutely void. 

[Cited in Burfenning y. Chicago, St P., M. 
& O. By. Co., 46 Minn. 22, 48 N. W. 44pj 
Taylor v. Weston, 77 Cal. 540, 20 Pac. 6o.] 

This was a bill in chaneery, filed originally 
In the district court of the late territory ,of 
Nebraska. The plaintiff having had a decree 
there, the defendants carried it by appeal to 
the supreme court of the territory, wher,e it 
was pending when the state was admitted im 
to the Union. The plaintiff being a citizen* of 
Nebraska, and the defendants citizens of oth- 
er states, the cause was removed into this 
court, and heard here upon the transcript of 
the record of the district court, filed in the 
supreme court. 

In 1854, certain parties having associated 
themselves together as a joint-stock company, 
under the name of the Omaha City Company, 
surveyed and platted into lots certain por- 
tions of the public lands as an addition to 
the city of Omaha, and among others, the 
west half of the south-west quarter of section 
10, and the north half of the north-west quar- 
ter of section 15, in township 15 north, range 
13 east of the sixth principal meridian. This 
company issued to different parties certif- 
icates, setting forth that the holders thereof 
respectively would be entitled to twenty lots, 
The defendant Shields was the holder of one 
of these certificates; and when the , company 
divided the lots among the holders of ,the cerr 
tificates, he received ten, situated in block. 
12S&. Under this title he entered upon these 
lots in 1855, and built a house thereon, and 
ran a fence around them on the line between 
them and the streets. He lived in this house 
with his family until June, 1S56, when he 
sold the property to one Beesom, describing 
it in the deed of conveyance as lots in, the 
above named addition to the town, and by 
the numbers by which they were designated 
on this plat, and by which he had drawn them. 
He then removed to Omaha, where he lived 
for a while, when he settled on another tract of- 
land in the neighboring county of Sarpy. While 
residing there, he filed in the office of the reg- 
ister of the land office a written statement of 
his declaration of intention to pre-empt said 
lands, under the act of September 4, 1841 
[5 Stat. 453], and in this declaratory state- 
ment he described himself as "of the county of 
Sarpy." He continued to reside here until 
September, 1S57, when he re-purchased from 
Beesom the lots above mentioned, they being 
in the re-conveyance described as in the for- 
mer deed. The plaintiff alleges that he did 
this in pursuance of an agreement with, and 
with money furnished by, the defendant Test, 
which the defendants deny. He then removed 
to the property into the house he had pre- 
viously built, but made no other improve- 
ments; and immediately thereupon he filed 
in the register's office his written declaration 
of intention to pre-empt the tract first above 
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described, under the act of September 4, 1S41 
[supra], in which statement he alleged a set- 
tlement in April, 1856, that being the time 
when he built the house and first removed to 
the tract On the 21st of November follow- 
ing, he, made proof to the satisfaction of the - 
register and receiver of such matters as are 
required ,by law to be shown to them to en- 
title applicants to pre-empt lands; and he 
took the oath prescribed in that behalf, and 
entered the land under the act, receiving the 
usual patent certificate. Thebill alleges, and the 
defendants ,deny, that this was in pursuance 
of an agreement between him and Test, and 
that he should deed a part of the land to him. 
On the 23d of. the same month he conveyed to 
Test an undivided half of the whole quarter 
section thus pre-empted by him, as is alleged 
in execution of said agreement; and in the 
following January he conveyed the other un- 
divided half to the defendant Smith. After 
this the commissioner of the general land of- 
fice returned the case to the local office, and 
directed a rigid re-investigation of Shield's 
pre-emption right in the tract. This toot 
place in May; and, upon voluminous testimo- 
ny adduced in support of and adversely to the 
right, the local office found against the entry, 
and so reported to the commissioner. He af- 
firmed this decision, and the parties holding 
under Shields, .in his name, appealed to the 
secretary of the interior, who was at that 
time the Honorable .Jacob Thompson. That 
officer affirmed the previous decisions; and in 
pursuance of his prder in that behalf, the en- 
try made by Shields was vacated. This was 
on the 5th of May, 1860: but on the 13th of 
December, 18,61, the Honorable Caleb Smith, 
having succeeded Mr. Thompson in the inte- 
rior department, without notice to any party, 
reyersed the former decision of his office; 
decided in favor, of Shields' pre-emption right; 
and directed a patent to issue to him, which 
was done. 

Such was the history of the title as it stood 
in the defendants. The connection of the 
plaintiff with the, title was this: After Mr. 
Secretary Thompson had decided adversely to 
Shields' right, and after the entry which he 
in 1857 had made was cancelled, and before 
Mr. Secretary Smith had come into office, 
the land was by the commissioner ordered 
to be sold at public auction, on thirty days' 
notice, as a disconnected tract; and on the 
10th of July, 1860, it was accordingly sold, a 
part to one Monell, and a part to one Smith. 
Monell did not purchase on his own behalf, 
but in trust, partly for those who held deeds 
to lots from the Omaha City Company, and 
partly for the city. The plaintiff held deeds 
to some of the lots, and purchased from the 
city other portions of the tract, and Monell 
accordingly conveyed them to him. 

Between the time Shields conveyed the lots 
to Beesom and removed from the tract to 
Omaha, and the time he re-purchased them 
and returned to his former home, that is to 
say, on the 14th of February, 1857, the legis* 
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lature of Nebraska incorporated the city of 
Omaha. This tract of land, and also some 
3000 acres besides, were included within the 
corporate limits of the city. In March of that 
year, its authorities, under the act of May 23, 
1844 [5 Stat. 456], entered at the land office 
as the town-site 320 acres. From this tract 
that first mentioned was more than a mile 
distant. It had never been occupied for any 
other than agricultural purposes. 

The objections taken by the plaintiff to 
Shields' entry were: 

1. That in point of fact Shields never set- 
tled on the tract, with the view of pre-empting 
it, until September, 1857; that at that time 
it was included within the limits of an incor- 
porated city, and, by force of the act, exclud- 
ed from its operation. 

The clause on which this position -was rest- 
ed was as follows: "Section 10. Every per- 
son, being the head of a family," &c, who 
shall "make in person a settlement upon the 
public lands," &c, "and who shall inhabit 
and improve the same, and who has or shall 
erect a dwelling thereon, shall be and is here- 
by authorized to enter with the register of the 
land office," &c, "a quarter section of land, 
to include the residence of sueh claimant, up- 
on paying to the United States the minimum 
price of such land, subject, however, to the 
following limitations and exceptions: . . . 
no sections or fractions of sections included 
within the limits of any incorporated town." 

2. That Shields effected his entry for specu- 
lative purposes, and in pursuance of a con- 
tract previously made with Test to convey 
a part of it to him: and it was claimed that 
this avoided the entry, by force of the 13th 
section, which required every person, before 
making the entry, to take an oath before 
the register, that he or she had not "settled 
on or improved said land to sell the same on 
speculation, but in good faith to appropriate 
the same to his or her own exclusive use and 
benefit;, that he or she had not directly or 
indirectly made any agreement or contract, 
in any way or manner, with any person or 
persons whatsoever, by which the title which 
he or she might acquire from the government 
of the United States, should inure, in whole 
or in part, to the benefit of any person except 
himself or herself." 

3. It was also claimed that the record 
showed that Shields was the owner of 320 
acres of land at the time of asserting this 
pre-emption right, and was within the ex- 
ception of the act [5 Stat 456] providing that 
"no person who is the proprietor of 320 acres 
of land in any state or territory of the United 
States, shall acquire any right of pre-emption 
under this act." 

4. It was also claimed that, Mr. Secretary 
Thompson having decided against the va- 
lidity of the entry, and the land having been 
offered for sale as government land, at which 
sale the title was acquired by third parties, 
it was not within the competency of his suc- 
cessor to summarily reverse this decision, 



avoid the sale, and issue a patent to Shields. 

On these grounds a decree was asked, de- 
claring that the entry by Shields was void, 
and decreeing that he and his grantees join 
in a conveyance to the plaintiff. 

The defendants insisted that the tract was 
not within the exception in the act first above 
mentioned, because: 

1. The act of 23d May, 1844 [5 Stat. 657], 
was a repeal thereof by implication. That 
act provides that the corporate authorities of 
a city located on the public lands may enter 
with the register so much of the town-site as 
is actually occupied by the town, in trust, 
for the several use and benefit of the occu- 
pants thereof, according to their several and 
respective interests. 

2. That the construction of the act of 1841 
[supra] was unreasonable, and involved great 
inconveniences. 

3. That the city was incapable of making 
this purchase even by a trustee. 

4. That the defendants, except Shields, 
who had parted with all his interest, were 
bona fide purchasers, for a valuable consid- 
eration, without notice. 

Mr. Woolworth, for plaintiff. 
Mr. Briggs, for defendants. 

MILLEK, Circuit Justice. It is necessary 
to fix the point of time at which Shields first 
asserted a pre-emption claim to these lands, 
for in the view which we take of the case, 
upon that depends the validity of his entry, 
and of the title which was acquired in virtue 
thereof. The plaintiff, in his bill, insists that 
Shields did not conceive the idea of asserting 
a pre-emption right in the land until Septem- 
ber, 1857; and supports that position by a 
detailed statement of the facts connected 
with his dealings with and in respect of the 
tract On the other hand, the defendants, 
in their answer, insist that Shields acquired 
a right to pre-empt the land as early as 
April, 1856, and that he did nothing subse- 
quently to compromise his claim thereto. 

From the first, down to September, 1857, 
the history of these lands, as conclusively 
shown by this record, is this: At an early 
day, almost as soon as Nebraska was opened 
for settlement, and very shortly after the 
city of Omaha was planted, certain parties, 
taking to themselves the style of the Omaha 
City Company, divided the lands here in dis- 
pute into lots, and made a plat of them. 
They did not apportion the lots among them- 
selves, but they issued to third parties cer- 
tificates, which, upon a distribution after- 
wards to be made, entitled the holder of each 
to a certain number of lots. When this dis- 
tribution among the holders of the certifi- 
cates took place, Shields held one numbered 
416, and drew certain lots in block 128%, and, 
by exchange of lots with one Mitchell, who, 
as the holder of another certificate, drew oth- 
ers in the same block, he became possessed 
of a right (whatever that was) to ten lots all 
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lying together. And by deeds from the com- 
pany to himself and to Mitchell, and from 
Mitchell, Shields acquired such a title as 
could then be made to this parcel of land, 
consisting of the ten lots. This was before 
the government had provided any means by 
which settlers or others could acquire its 
title to any lands in Nebraska. 

It was under this title, or under the right 
or claim thus derived, that Shields, in 1856, 
entered, built a house, and took up his resi- 
dence upon this parcel of the quarter section. 
It is a significant circumstance, that he built 
his fence, enclosing the parcel, on the line of 
these ten lots, and the streets by which they 
were bounded. 

He continued to live here for some time, 
until he sold out to one Beesom. In the deed 
which he then made to Beesom, he describes 
the property sold as so many lots, giving 
their numbers, in block 128*£, in the city of 
Omaha. Thereupon he removed from Omaha, 
and afterwards to a tract of land in Sarpy 
county. Some time in the summer of 1857, 
he filed with the register of the land office his 
statement of intention to pre-empt the tract 
of land in Sarpy county on which he lived, 
and described himself therein as "of Sarpy 
county." In September of that year, he re- 
purchases from Beesom the lots in block 
12ay 2 , and in the conveyance which he re- 
ceived, the premises conveyed are described 
as lots, as they had been conveyed by him 
in his deed to Beesom. Thereupon he asserts 
a right to the whole quarter section. 

Passing by all consideration of the relative 
rights and duties of Shields and the city 
company, arising out of the manner in which 
he went into the occupancy of the lands, and 
also of the effect of his filing on one tract 
while maintaining a claim of pre-emption to 
another, we need here merely direct our at- 
tention to the inquiry, what was Shields' in- 
tentions in respect of the quarter section, as 
shown by his conduct? We see him enter- 
ing into a very small portion of the tract, 
under an apparent claim inconsistent with 
the idea of a pre-emption right. We see him 
selling and re-purchasing the lots as town 
lots, which can hardly be reconciled with the 
claim to the tract as agricultural land. We 
see him, in a most important document, made 
and filed in a public ofilce, in" order to ac- 
quire title to another tract, describing him- 
self as residing elsewhere. We see him re- 
moving from the land which he here claims, 
continuing absent therefrom a much longer 
period than he ever, from first to last, resided 
upon It, and during all this time he never as- 
serts any claim to the tract under the pre- 
emption law. When these facts are consid- 
ered in connection with the . requirement of 
continued and bona fide residence on the 
tract claimed by a settler under the benefi- 
cent privileges granted by the pre-emption 
law, the conclusion is irresistible, that he had 
no idea of asserting, or of having any other 
rights than such as he had in the lots alone, 
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and under the city company's deeds. He 
certainly never asserted any right of pre- 
emption to the whole quarter section. 

Indeed, the force of the facts above enu- 
merated was so strong, that upon the argu- 
ment the counsel for the defendants was con- 
strained to concede, notwithstanding the al- 
legations in the answer, that it was not un- 
til September, 1857, that Shields acquired or 
asserted a right of pre-emption in the tract. 
This matter, then, being disposed of, the 
other facts, so far as they are necessary to 
the decision, are undisputed. These are the 
following: 

In February, 1857, the city of Omaha was 
incorporated. Nearly 3000 acres were includ- 
ed within the corporate limits. The tract here 
in question was a part of these lands. In 
September following, Shields filed with the 
register of the land office his written declara- 
tion that he claimed and intended to pre-empt 
the west half of the south-west quarter of sec- 
tion 10, and the north half of the north-west 
quarter of section 15, in township 15 north, 
range 13 east of the sixth principal meridian; 
and in November of the same year, he made 
proof to the satisfaction of the register and 
receiver of those facts required to be shown 
by pre-emption claimants, took the prescribed 
oath, and effected his entry of the tract, and 
received the usual patent certificate therefor. 
When the papers in the case were, by the lo- 
cal officers, according to the usual course of 
such business, transmitted to the commission- 
er of the general land office, he remitted them 
to the local office with a direction that the 
right of Shields should be re-investigated. 
This was done, and, as this record shows, very 
thoroughly done. It resulted in a letter ad- 
dressed by the local officers to the commis- 
sioner, holding adversely to the validity of the 
entry, upon several grounds. The commis- 
sioner affirmed this decision, and the entry 
was, in the summer of 1858, vacated. From 
this decision an appeal was taken to the sec- 
retary of the interior, who, at that time, was 
the Honorable Jacob Thompson, and he af- 
firmed the two previous decisions. The lands 
were thus, so far as the authority of the land 
department extended, restored to the body of 
the public domain. Thereupon, and on the 
10th day of July, 1860, in pursuance of an 
order of the commissioner, the local officers 
sold the tract at public auction, as govern- 
ment land. One Smith bid in one half, and 
one Monell the other half, of the quarter sec- 
tion. The lands in question "in this suit are a 
part of the half bidden in by Monell. He did 
not buy for himself, but in trust, partly for 
persons claiming lots under the deeds of the 
Omaha City Company, and partly for the city 
of Omaha. This plaintiff held deeds from 
this company to some of the lots, and pur- 
chased a part of the tract from the city; and 
Monell accordingly conveyed the lots to him, 
as a party in trust, for whom the purchase to 
that extent was made, and the parcel sold to 
him by the city, by direction of the city. 
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These deeds were made in January, 1861. 
The plaintiff entered into the premises shortly 
afterwards, and has expended considerable 
sums in their improvement. 

On the 13th day of December, 1861, the Hon- 
orable Caleb Smith having succeeded Mr. 
Thompson as secretary of the interior, with- 
out any further hearing of the parties, and up- 
on the record which was before his prede- 
cessor, reversed all the decisions which had 
been made upon the question of the validity 
of Shields' entry, and, as a consequence, such 
■action vacated the public sale, and ordered 
that a patent issue to Shields. Accordingly, 
on the 24th of February, 1863, without any 
further proceedings, the patent was issued to 
him. These are the undisputed facts, and in 
the view which we take of the case, are suffi- 
cient for its determination. 

Several objections are urged to the plain- 
tiff's title, to which our attention should be 
first addressed; for whatever may be the va- 
lidity of the title alleged by the defendants, if 
objections may be urged against that of the 
plaintiff which are fatal to it, no further in- 
quiry is necessary. 

One of these objections is, that at the time 
of the public sale, at which Monell purchased 
the land, he, the plaintiff, and others, entered 
into a combination to prevent competition 
among bidders. This allegation in the answer 
is not supported by proof; but even if it were, 
it is not matter of defence of which these par- 
ties can in this proceeding avail themselves. 
The charge in the answer is in substance this: 
That before the sale a large number of per- 
sons entered into an unlawful combination to 
protect Monell in bidding in one half, and 
Smith the other half of the quarter section, at 
$1.25 per acre; that the plans in that behalf 
of these parties were matured at secret meet- 
ings; that the lands were at the time worth 
$50 per acre, and this conspiracy was formed 
to defraud the United States of a large sum 
of money; that these parties attended the 
sale, many of them armed, and by violent 
threats intimidated many persons, who were 
desirous of bidding on the lands, so that they 
did not do so; and thus Monell and Smith 
were enabled to, and did, bid the lands in at 
the minimum price. 

Now, it is apparent that all that this charge, 
as made in the answer, tends to, is to show 
that the United States were defrauded by this 
proceeding. These defendants did not suffer 
therefrom. But the United States do not 
complain. On the other hand, with every 
means of inquiring into such a matter in their 
own tribunals, by their own officers, they ac- 
cepted the sale as a fair one. It was never 
set aside except as a necessary consequence 
of reinstating a prior entry. These defend- 
ants cannot avail themselves of an injury, 
which they charge another has suffered, when 
the injured party not only does not complain, 
but even affirms the act by which it was in- 
flicted. Especially can they not do so, when 
they aver such matter, not in support of their 
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own right, but in order to break down the 
right of their adversaries. Fackler v. Ford, 
24 How. [65 U. S.3 322. 

Another objection urged against the plain- 
tiff's title is, that as the city, as a municipal 
corporation, was incapable of making this pur- 
chase directly, it could not do so indirectly by 
the aid of a trustee, and therefore the sale to 
Monell was void. It is true that, at the com- 
mon law, a municipal corporation can only 
take and hold the title to such lands as its 
corporate necessities require. Nor do I think 
it can do indirectly what it cannot do directly. 
It cannot take the title in the name of another 
in trust for itself, and thus secure to itself the 
avails of the void purchase. But in Nebraska 
that rule does not obtain. It has been chan- 
ged by statute. It is provided that towns 
and cities "may grant, purchase, hold, and re- 
ceive property, both real and personal, within 
such town, and lease, sell, and dispose of the 
same for the benefit of the town." In that 
view the objection is not tenable. 

But to what does the objection go? To the 
trust Were it valid, it would avoid the 
trust. The sale itself and the title acquired 
under the sale, and the conveyance in pursu- 
ance of the sale, would all still remain. The 
estate would be vested in the trustee just as 
•absolutely as if he had purchased for him- 
self. He might have repudiated his obliga- 
tions to the city as his cestui que trust, and 
yet retain the title to be conveyed and dis- 
posed of effectually by him. It is not nec- 
essary to inquire what his rights would have 
been, had he acquired them by a conveyance 
expressing a void trust on its face. Here 
we have a conveyance to Monell, absolute on 
its face, the consideration for which, so far 
as this record shows, passes from him, and 
not from the city. The trust is evidenced by 
an agreement in that behalf between it and 
him. He took the title. And he has convey- 
ed to this plaintiff. It is not material to in- 
quire whether the trust was valid or not. 
Irrespective of that question, he took, and he 
conveyed to this plaintiff, a good title. 

It now becomes necessary to inquire wheth- 
er the title alleged by the defendants under 
Shields' entry was valid. Being prior in 
time to Monell's purchase, it is to be upheld, 
unless that entry is affected by some radical 
infirmity. The facts are very few and sim- 
ple. They are these: 

1. The city was incorporated, and these 
lands included within the corporate limits, 
in February, 1857. 

2. Shields had no pre-emption claim to them 
prior to September, 1857. 

3. The act granting to him such right, if 
any he had, provides that a party of the 
character therein described may pre-empt 
any portion of the public lands, except such 
as are included within the limits of an in- 
corporated city. 

It does not need a single word to show 
that the law on its face does not authorize ' 
a pre-emption entry of the lands here in 
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question. But it is insisted, on behalf of the 
defendants, that this exception in the law 
»is inoperative here. One reason alleged is, 
that the mischiefs of such a provision are 
so serious that congress could not have in- 
tended the effects which would follow. It 
is said that the state or territorial legisla- 
ture, in which rests the authority of incor- 
porating cities, might, by unduly extending 
their limits, exclude large bodies of land fit 
only for agricultural purposes from the be- 
neficent operations of the pre-emption act, 
and defeat the object of congress. 

We do not stop to repeat what has been 
said a great many times of the duty of the 
court when applying to a ease a provision 
of a statute, the terms of which are clear 
and precise, and when urged to nullify it by 
considerations of mischief growing out of it. 
Here we think the mischiefs are imaginary 
rather than real. If the local legislature 
were so unwise as to endeavor to defeat the 
purposes of a law enacted for the benefit of 
its constituents, congress could readily, and 
certainly would immediately, remedy the 
evil. And it is not conceivable that the local 
legislature would ever attempt any such 
thing. 

The pre-emption law was enacted for the 
benefit of the settlers in the new states and 
territories. It offers to that adventurous and 
worthy class of citizens the advantages of 
selecting, and securing in advance of the 
speculator, the more desirable tracts in the 
new region. And the uniform policy of the 
land department is to retain the public lands 
in such a situation for a long time, in order 
to give those who are willing to encounter 
the hardships and dangers of frontier life, 
an opportunity to make selections and to 
settle upon them, and make payment for them 
at the minimum price, before any portions 
of such lands are offered to purchasers in 
general. Accordingly, such settlers consti- 
tute almost the whole body of citizens who 
settle in such regions. It is not conceivable 
that they would deliberately devise a meas- 
ure which would defeat an enactment by 
which valuable privileges are secured to 
themselves, and by which the region of coun- 
try in which they live would be populated 
and improved. Precisely this argument was 
urged in the ease of Gilman v. Philadelphia, 
3 "Wall. [70 TJ. S.] 713, 731. It was held un- 
tenable there, for the reasons indicated 
above. 

It is insisted that the clause in the law 
containing this exception is repealed by the 
provision in the act organizing the territory, 
that its legislature should not have authority 
to interfere with the primary disposal of the 
soil. It is said, that if the territorial legis- 
lature can, by incorporating a city, withdraw 
the lands included within its limits from the 

privileges of pre-emption, it may, and it 
does, thereby interfere with the primary dis- 
posal of the soil. This argument is specious 

rather than sound. If the provision of the 



organic act has the effect claimed, It is be- 
cause it repeals the provision of the pre- 
emption law by implication. Between these 
two provisions there is no such repugnance 
that they cannot both stand. So that we 
cannot imply a repeal of the former by the 
latter. U. S. v. 10,000 Cigars [Case No. 16,- 
451]. 

This provision in the act is the same as is 
found in most of the acts admitting new 
states into the Union. It is intended to 
withdraw from the local legislatures some 
special matter of general concernment, and 
indicates a settled policy in respect thereof. 

In 1S02, in the act admitting Louisiana, the 
words used were, "They," that is the people 
of the new state, "for ever disclaim all right 
or title to the waste or unappropriated lands 
lying within the said territory; and the same 
shall be and remain at the sole and entire 
disposition of the United States" (2 Stat. 
642). And the very phrase here employed by 
congress appears in the act for the admission 
of Michigan, passed on the loth of June, 
1S36 (5 Stat. 59), and will be found in all 
similar acts since passed. Having its origin 
in some reason of general application, it has 
been felt as a necessary, and adopted as an 
approved, provision in the legislation of con- 
gress. 
One or two considerations will disclose this. 
To incorporate a city located on the public 
lands, however contracted its limits, is to 
withdraw from the operation of the pre-emp- 
tion law lands included within them. If in- 
cluding public lands -within the limits of an in- 
corporated city is an interference with the pri- 
mary disposal of the soil, then the new states 
cannot pass an act incorporating a city lo- 
cated on the public lands. But this power 
in the states was never denied. It has al- 
ways been exercised by them exclusively of 
the federal government Indeed, the legisla- 
tion of congress concedes the power. So it 
cannot be that incorporating a city on the 
public "lands interferes with the primary dis- 
posal of the soil, even though it has the effect 
to withdraw the lands within its limits from 
the operation of the pre-emption law. 

I have thus far spoken of the power of 
states," and am reminded that the charter of 
Omaha was enacted by a territory. But we 
have already seen that the provision has its 
place in acts admitting states, as well as in 
acts organizing territories; and that it is uni- 
versally used, on account of a general policy. 
So the argument in the one case is of equal 
force in the other. 

An act incorporating a city which is located 
on the public lands, does not, by its own 
force, withdraw lands from pre-emption. That ' 
effect is produced by the congressional pro- 
vision, and is remote, indirect, and only con- 
sequential. 

These obvious considerations show very 
clearly that when congress provided that the 
territory should not interfere with the prima- 
ry disposal of the soil, it did not intend to 
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deny the authority to incorporate a city on 
the public lands. 

But this exception in the pre-emption law 
was not inserted with any view whatever to 
the extent of the corporate limits of a city, 
whether they should be reasonable or unrea- 
sonable. It was assumed that there was a 
class of lands which the local authorities would 
regard as more desirable for town occupation 
than for agricultural use. Without any in- 
quiry as to the correctness of the opinion on 
that subject of those who were on the ground, 
and without convenient means of answering 
such an inquiry, congress deemed the short 
way the best way,— to exclude them all from 
the operation of the act by a general rule. 
And when, with such a provision of statute 
before it, and with such obvious reasons for 
enacting it, congress proceeded to organize the 
territory with the clause which is before us, 
it is unreasonable to suppose that it intended 
to repeal or modify the former rule. 

The clause in the organic act was intended 
to forbid the territorial legislature passing 
any law to dispose of the public lands as if on 
its own authority, or intermeddling with the 
mode by which the general government should 
dispose of them, or assuming any authority or 
jurisdiction in respect of that business. It 
was not intended to deny authority to pass 
a law which the territory alone could intel- 
ligently enact. 

Clearly the position of the defendants on 
this ground is untenable. 

But we are met by still another reason 
against giving effect to the exception in the 
pre-emption law. It is, that the act of Slay 
23, 1844 (5 Stat. 657), restricts the corporate 
limits of a city to 320 acres. 

All that that act provides, so far as the mat- 
ter here in hand is concerned, is that any por- 
tion of the public land actually occupied as a 
town-site, may, to the extent of 320 acres, be 
by the corporate authorities entered at the 
proper land office and at the minimum* price, 
in trust for the occupants. Prior to the pas- 
sage of that act, there was no mode provided 
for the occupants of such towns acquiring 
their titles except at the public sale. 

The public sales of lands are often, delayed 
long after a large section of territory has been 
opened for settlement This is in order to 
enable settlers to enjoy the preference in ac- 
quiring the more valuable tracts. And these 
sales are made in parcels of not less than 40 
acres each, and therefore do not afford an 
appropriate means to claimants of small lots 
for acquiring title thereto. Congress accord- 
ingly provided this mode of relief to such 
parties, expressly restricting the advantages 
which it granted to lands actually occupied, 
and to 320 acres. The status of the remain- 
ing lands within the corporate limits was 
untouched. They could not be entered under 
this act, nor could they any more after than 
before the passage of it be pre-empted by 
an individual. The title to them could only 
be acquired at public sale. 



No one of the reasons urged on behalf of 
the defendants against giving effect here to 
the clear and express provision of the law, 
that lands within the limits of an incorporated 
city should not be subject to pre-emption, is 
tenable. But if we look to the policy of the 
provision, we are led to the same conclusion. 

Whenever a town springs up upon the 
public lands, adjoining lands appreciate in 
value. The reasons are obvious, and the 
fact is well known. So too when a rail- 
road is built through a section of country, 
the same result follows. So too in respect 
of lands which have been reserved for the 
use of an Indian tribe, when the Indian 
title is extinguished, the same may be said. 
While such lands are held as a reserve, 
population flows up to their boundaries and 
is there staid; it of course constantly grows 
more and more dense, so that when the re- 
serve is vacated, the lands have increased 
in value, and are always eagerly sought 
after. The other classes of lands mention- 
ed in the exception, as for instance those 
on which are situated any known salines 
or mines, have some intrinsic value above 
others. 

Now all these classes of lands are excepted 
from the operation of the act, and for the 
one common and obvious reason, that being 
of special value, the government desires to 
retain the advantage of their appreciation, 
and is unwilling that any individual, because 
of a priority of settlement, which certainly 
can be of but brief duration, should, to the 
exclusion of others equally meritorious, reap 
benefits which he did not sow. 

This is as true of lands within the limits 
of an incorporated city, as of any other of the 
classes mentioned in the exception. And it is 
no answer to this view to suggest that lands 
thus excluded from pre-emption are not oc- 
cupied for a town. They are included within 
its limits by the local legislature, because like- 
ly to be required for such occupancy. And it 
is this fact, and their proximity to the town, 
which gives them special value. This very 
circumstance of their situation brings them 
into the classes of lands mentioned. 

The lands were not, at the time Shields first 
asserted a pre-emption claim thereto, subject 
to entry under the act, and the entry which 
he made was illegal and void. 

It is also insisted against the validity of 
this .entry, that Shields personally was within 
one of the exceptions which relate to the char- 
acter of the pre-emption claimant, and was 
therefore incapable of making an entry under 
the act. It is alleged that he was the owner 
of 320 acres of land. This is denied very 
positively in the answer. The proof consists 
of many circumstances tending, it is claimed, 
to establish the fact. Perhaps so. But against 
the denial it is not conclusive. 

Again, the entry is assailed on the alleged 
ground that he entered into a contract with 
Test, by which the title which he should ac- 
quire should inure to Test's benefit. It is 
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insisted that Shields re-purchased the prop- 
erty from Beesom with money furnished to 
him by Test for the purpose, and that cir- 
cumstance, taken in connection with the fur- 
ther fact that he conyeyed an undivided half 
of the quarter section to Test, the second day 
after he made his entry, supports the allega- 
tion. But we have here, too, the positive 
denial in the answer, which we think is not 
overcome by the plaintiffs proofs. It is un- 
necessary to decide these questions. Let it 
be understood that we place our decree upon 
the ground that the land was not subject to 
pre-emption, and that for that reason the 
entry made by Shields was void. 

It is further insisted on behalf of the de- 
fendants, that they are bona fide purchasers, 
and that they, as such, are entitled to the 
protection of the court. I think it pretty clear 
that some at least of these defendants pur- 
chased and paid their money without any 
knowledge in fact of any defect in the title. 
Yet they are not bona fide purchasers, for a 
valuable consideration, without notice, in the 
sense in which the terms are employed in 
courts of equity. And this for several rea- 
sons. 

They all purchased before the issue of the 
patent. The more meritorious purchased aft- 
er the entry had been assailed, and decided 
against by the land office. But that is a cir- 
cumstance not material to this consideration. 
Until the issue of the patent, the legal title 
remained in the United States. Had his en- 
try been valid, Shields would have taken only 
an equity. His grantees took only an equity. 
They did not acquire the legal title. And in 
order to establish in himself the character of 
a bona fide purchaser, so as to be entitled to 
the protection of chancery, a party must show 
that, in his purchase, and by the conveyance 
to him, he acquired the legal title. If he 
have but an equity, it is overreached by the 
better equity of his adversary. 

Besides, these defendants were bound to 
know the law. They were bound to know 
that these lands were within the limits of the 
city; and that lands within the limits of a 
city cannot be pre-empted. Knowing these 
facts, they knew that Shields' entry was void. 
They did not purchase without notice. 

Again, the defect in the title was a legal 
defect; it was a radical defect. It was as if 
no entry had ever been made. By it Shields 
did not take even an equity. After he had 
gone through the process of making the entry, 
after he received the patent certificate, Shields 
had no more right, or title, or interest in the 
land than'he had before. And as he had none, 
he could convey no interest in the land. By 
the deed which he made, and by the succes- 
sive deeds which they received, his grantees 
took no more than he had, which was nothing 
at all. 

In order to the maintenance of this defence, 
there must subsist an interest which the law 
approves and will support, and we have 
shown in this opinion that that never existed. 



There must be a decree according to the 
prayer of the bill. Decree accordingly. 

As to form of decree to be entered in such a 
case, see Silver v. Ladd, 7 Wall. [74 U. S.] 219. 



. Case No. 13,039. 

ROOT y. WALLACE. 

[4 McLean, 8.] i 

Circuit Court, D. Michigan. June Term, 1845. 

Notes — Banks— Charter — Issue in Violation of 
Law— Notice— Recovery— Consideration. 

1. A note issued by a bank, in violation of its 
charter, is void. 

[Cited in Bissell v. Michigan S. & N. I. R. Co., 
22 N. Y. 304.] 

2. It is also void if issued in contravention of 
a general law in force at the time the charter 
was adopted, and such note is void in the hands 
of a bona fide holder. 

3. AH who receive notes of a bank are bound 
to take notice of the powers of the bank, as 
granted in its charter. 

4. A void note being indorsed, can not be giv- 
en in evidence, to support an action by the in- 
dorsee against the indorser. 

5. The contents of such note can not be ad- 
mitted, in support of an action brought on the 
note. 

6. The indorsee may recover against the in- 
dorser by showing the consideration paid for 
the note. 

Mr. Taylor, for plaintiff. 
Mr. Romeyn, for defendant. 

OPINION OF THE COURT. This action 
was brought on notes alleged to be void. The 
plaintiff was an assignee. A non-suit having 
been entered on the trial, a motion is now 
made to set aside the non-suit By the safe- 
ty act of Michigan of 1836 [Laws Mich. 1835- 
36, p. 157] it is provided that no- monied cor- 
poration subject to it, "shall issue any bill 
or note of the said corporation, unless the 
same be made payable on demand and with- 
out interest." The notes in question were is- 
sued by the Bank of Saline, in contraven- 
tion of this provision. On the part of the 
plaintiff it is contended, that whether the 
notes are void or not, can not be inquired in- 
to in a suit against the indorsers; that the in- 
dorsement is conclusive evidence of the mak- 
ing and legality of the notes. That the con- 
tract of indorsement on which the plaintiff 
seeks to recover, is a new and distinct con- 
tract, equivalent to the drawing of drafts by 
the indorser on the maker of the notes in fa- 
vor of the holder, and by which the indorser 



i [Reported by Hon. John McLean, Circuit 
Justice.] 
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promises to pay the money mentioned in the 
notes, if the maker fails and the indorser is 
notified. 1 Bailey (S. C.) 149; 1 Hall, 70; 
Doug. 514-517; 6 Cow. 484; 15 Johns. 241; 
16 Johns. 201; Chit. Bills, 265, 266; Weston 
v. City Council of Charleston, 3 Pet. [28 U. 
S.] 474.- In Wiggin v. Bush, 12 Johns. 310, 
it was held, that notes void ab initio, are 
equally so in the hands of a bona fide hold- 
er. But the holder in this instance had no- 
tice. The safety fund act was a public law, 
and all who deal in the paper of the bank, 
are bound to take notice of its provisions. 
If a corporation exceeds its powers, its acts 
are void. They are not made good by an al- 
leged want of notice of a defect of power. 
It is also argued, that if the note be void, 
as a security, the original loan is not de- 
stroyed, and that the notes may be given in 
evidence, under the common counts. That, 
at least the contract of indorsement is evi- 
dence, it being equivalent to a draft. That 
if the notes be void on the ground of illegali- 
ty, usury or forgery, yet the indorsee may 
recover of the indorser. The question is not 
whether the indorsee may not recover from 
the indorser the consideration paid, but 
whether the indorsements on the notes are 
evidence of the consideration. An indorser 
is estopped from setting up an illegality not 
apparent on the face of the note against a 
bona fide holder, without notice. By his in- 
dorsement he guarantees that the note is 
what it purports to be. In this case the de- 
fendant cannot deny that the notes were in 
fact executed by the officers of the bank, and 
that they are post notes of the Bank of Sa- 
line. But the illegality of the notes is ap- 
parent upon their face. The rule that an in- 
dorser can not show the illegality of the pa- 
per does not apply to an indorser with notice. 
3 Kent, Comm. 80; Chit. Bills, 92, 112; 6 
Term R. 61. If the illegality of the notes 
be established, the indorsee can not recover 
from the indorser, until he show he took the 
note for value. Heath v. Sansom, 2 Barn. & 
Adol. 291; 2 Starkie, 307; Moody & M. 240; 
2 Camp. 574. He must not only show that 
he paid value for the notes, but it must ap- 
pear that he had no notice of the fraud. 6 
Wend. 621; 9 Wend. 172. In the case of 
Utica Ins. Co. v. Scott, 19 Johns. 6, the court 
say that a note taken for money lent by the 
company was void, yet that the money loaned 
might be recovered; but that the action could 
not be sustained on the note, as that was 
void. In Utica Ins. Co. v. Kip, 8 Cow. 20, 
the second count of the declaration was for 
money lent. The plea admitted the loan by 
the plaintiffs to the defendants; and the court 
held that the plaintiff could recover on the 
admission, but not on the note. The note 
being void, its contents can not be received in 
evidence to support an action upon it. A case 
involving the same principle (Root v. Godard 
[Case No. 12,037]), was decided by this court. 
The motion to set aside the non-suit is over- 
ruled. 



Case No. 13,040. 

ROOTS et al. v. HYNDMAN. 

[6 Fish. Pat. Cas. 439; i 4 O. G. 29.] 

Circuit Court, S. D. Ohio. June Term, 1873.2 

Patents — Equivalents ■*- Anticipation — Piie- 
sumption — Infringement — Rotary Blowers. 

1. Patent for rotary blowers, granted P. H. 
and F. M. Roots, July 27, 1869, construed and 
sustained. 

2. The similar substances, referred to in 
the patent, are understood to mean those pos- 
sessing the property of being rendered plastic, 
for the purpose of application in the prescribed 
mode, and of hardening or ceasing to be plas- 
tic, in such conditions and in such time as ac- 
complishes the purpose desired. It does not re- 
fer to the chemical constituents of the material. 

3. The description of the modes in which the 
substance is to harden, "by the evaporation or 
fixation of its water," does not confine complain- 
ants to substances which are hardened in that 
way only. 

4. The adoption of any plastic material which 
will harden in the conditions described, which 
may be applied as described, for the precise pur- 
poses described, and accomplishing all the re- 
sults described, held to be an infringement of 
the patent. 

5. The Evans pump, lined with molten metal, 
does not antedate, the molten metal being in- 
capable of application in the mode described, or 
of answering the same purpose. 

6. When a man is engaged in the department 
of production where a certain improvement is 
most important, with the means in his hands to 
employ itj if he knew how, and for years manu- 
factures in a different mode, with less accuracy 
and at greater expense, this is conclusive that 
he did not possess the idea. 

7. The use of plastic material to true the 
cylinders and end-plates was not an anticipa- 
tion of a patent for "a rotary blower-case, the 
interior of which is rendered true and accurate 
by means of plaster of Paris or its described 
equivalent, applied substantially as described." 

8. That one process did not suggest the other, 
is sufficient evidence that it was so unlike in 
principle as not to be an anticipation of it. 

9. The use of a heated substance with a sy- 
ringe bears little resemblance to the application 
of plastic material after the manner of the pat- 
ent. 

10. Where the claim is for "a rotary blower- 
case havine concave arcs B, B, in combination 
with end-plates, I, I, arranged so as to admit of 
the abutments being introduced or removed, 
without requiring the case to be taken apart, 
substantially as set forth:" Held, that it does 
not make it a necessary condition that the arcs 
shall be cast in one piece. If they are not so 
constructed, the essential character of the in- 
vention is not lost; that the leading idea is that 
a blower is more efficient when its arcs are but 
a little more than a quarter of a circle than 
when made in the mode universally adopted be- 
fore. 

11. The benefits clearly perceived as result- 
ing from the invention, impose upon the court 
the duty of avoiding, if possible, an interpreta- 
tion which will hand them all over to an infring- 
er. 

12. Defendant's device is substantially the 
same as complainants'. The diversity is only 
formal. 

i [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 
2 [Affirmed in 97 U. S. 224.] 



[20 Fed. Cas. page 1169] 



(Case No. 12,040) BOOTS 



13. When the claim demands an arrangement 
which will allow the abutments to be removed, 
without taking the case apart, it means such 
a taking apart only as would divide the oper- 
ative parts of the machine, leaving such a sep- 
aration as defendant makes, within the meaning 
of the claim. 

Final hearing on pleadings and proofs. 

Suit brought upon letters patent for an 
"improvement in cases for rotary blowers," 
granted P. H. and P. M. Boots, July 27, 1869. 
The claims were as follows: "(1) A rotary 
blower-case, the interior of wbicb is rendered 
true and accurate by means of plaster of 
Paris, or its described equivalent, applied 
substantially as described. (2) A rotary 
blower-case, the ends or heads of which are 
rendered true and accurate by means of plas- 
ter of Paris, or its described equivalent, ap- 
plied substantially as described. (3) A rotary 
blower-case, the concaves or arcs of circles of 
which are rendered true and accurate by the 
use of plaster of Paris, or its described equiv- 
alent, applied substantially as described. 
(4) A rotary blower-case having concave ares 
B, B, in combination with end-plates I, I, 
arranged so as to admit of the abutments 
being introduced or removed without requir- 
ing the case to be taken apart, substantially 
as set forth." 

James Moore, for complainants. 
Wood & Boyd, for defendant 

Before SWAYNE, Circuit Justice; EM- 
MONS, Circuit Judge; and SWING, District 
Judge. 

EMMONS, Circuit Judge. What is said is 
much influenced by the course of the argu- 
ment, and more intended to meet the objec- 
tions of defendant than as a full considera- 
tion of the case. An independent treatment 
of the patent would assume a more brief and 
somewhat different form. 

The first three claims' are for a rotary 
blower-ease, the interior of which is rendered 
true by means of plaster of Paris, or its de- 
scribed equivalent, applied substantially as 
described. 

The difference between the three need not 
be noticed. The described equivalent, we 
think, includes the material used by the de- 
fendant. The patent speaks of "plaster of 
Paris or other similar substance," and again 
of "plaster of Paris, hydraulic cement, or 
other material having the properties above 
referred to." These "similar substances," 
with "properties above referred to," are un- 
derstood to mean the property of being ren- 
dered plastic, for the purpose of application 
in the described mode, and of "hardening" 
or "ceasing to be plastic" in such conditions 
and in such time as accomplishes the purpose 
desired. It does not refer to the chemical 
constituents of the material. They are in- 
different to the objects aimed at, and can not 
be supposed to have been in the mind of the 
patentee. 

Nor do we think the description of the 
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mode 'in which the substance is to harden, 
"by the evaporation or fixation of its water," 
confines complainants to substances which 
are hardened in that way only. The words 
already referred to — "that is, ceases to be 
plastic"— immediately follow, and. enlarge the 
meaning. And whether there is or not some 
evaporation or fixation of water in the pro- 
cess of hardening litharge and glycerine, we 
do not deem it necessary to determine. Lit- 
tle aid is given us for such a judgment in 
this record. We should say such effect was 
in some degree involved, if necessary for this 
judgment. But it is not rested upon such an 
assumption. The adoption of any plastic 
material which will harden in the conditions 
described, which may be applied as described, 
for the precise purposes described, and ac- 
complishing all the results described, we 
hold, under our construction of these three 
claims, will infringe them. An improvement 
in the material itself, and a patent for that,, 
is a different matter. But the substances; 
used by the defendant we do not think had 
even the merit of novelty in this department 
of the arts. It would seem to have been de- 
scribed as a cement and filling long before- 
employed by the defendant This, however, 
is unimportant, save as slightly influencing 
such a construction of the claim as would 
protect it from so obvious a substitute. 

A mechanic who could not, so far as this 
feature is concerned, line defendant's ma- 
chine, with complainants' models and speci- 
fications before him, and the knowledge 
which familiar publications afforded him of 
the properties of glycerine and litharge, 
would hardly be entitled to be called such. 
We think the case clearly within the famil- 
iar rule which makes the use of a readily- 
adopted and well-known substitute an in- 
fringement 

The Evans pump, lined with molten metal, 
does not antedate, for many reasons. In the 
arts it is not known as a plastic materials 
It is incapable of application in the mode 
described, and can not, by the same or even* 
analogous instrumentalities, make true the 
machines in controversy. 

The evidence of Overton fails to show the 
use of a plastic material, applied as de- 
scribed in complainants' patent, in such mode 
as to avoid the necessity of boring and plan- 
ing iron cases. It affords only an illustra- 
tion of how long the mechanical world wilt 
stand with all the elements of a great im- 
provement in its hands, placing them in al- 
most the conditions demanded for its realiza- 
tion, and yet stop just short of the desired 
end. Overton manifestly did not know oC. 
or in the least approximate the idea of sav- 
ing the great labor of planing cast-iron head- 
plates or boring cylinders. He went on doingr 
both. We can not take time to criticise his 
somewhat extraordinary testimony. It must^ 
however, be understood, and some of its lit- 
eralisms limited by the leading fact that he- 
never employed the complainants' discovery 
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for the purposes or in the manner described, 
and which are the obvious and best, if not 
the only ones, an intelligent mechanic would 
employ the moment the idea was suggested. 
It might be doubtful whether a man had the 
complainants' idea if there was no proof on 
the subject at all; but when you show that 
he is engaged in the very department of pro- 
duction where it is most important; see him 
with the means in his hands to employ it if 
he knew how; and for years manufacturing 
in a different mode, with less accuracy and 
■at greater expense, then, upon any principle 
■ot action, this is conclusive that this one 
man at least did not possess the idea. Over- 
ton placed his fans so near the arcs as to 
render complainants' process impossible. The 
most he could do was to use a brush, and 
he swears he is sure he never in that mode 
put upon his arcs more than one-eighth of 
an inch. It is most manifest even such thick- 
ness was never in that way applied. Plum- 
bago and varnish in such mixture as to ren- 
der smoothly from a brush would require 
many applications to assume such a thick- 
ness. Besides, in cross-answer thirty-one, 
this witness concedes it was the experimental 
substances only he put on with a brush. He 
says the- invariable material used upon all 
marketed machines was plumbago and var- 
nish, and adds: "It was the other substances 
I applied with a brush." Substantially his 
knowledge and use of plastic materials was 
confined to truing the abutments and reap- 
ing the accidental benefits by way of lubrica- 
tion of such portions as flew off from them 
by centrifugal motion. 

The views expressed in reference to the di- 
rect use by Overton of plastic material to 
true the cylinders and end-plates, sufficiently 
answer the other somewhat closely related 
position, that its use for the abutments only 
was so near in principle as to constitute a 
prior use. That the one did not suggest the 
other in fact, in the circumstances of the 
case, is considered sufficient "evidence that it 
was so unlike in principle as not to antedate 
the three first claims. 

The testimony of Williams very properly 
has been but little pressed. The use of a 
heated substance with a syringe bears little 
resemblance to either the mode or the ma- 
terial of complainants. - 

The fourth claim is more difficult of con- 
struction, so as to include defendant's ma- 
chines. We all agree, however, that an ap- 
plication of that liberality which should be 
adopted for the protection of what is believed 
to be a meritorious and useful invention, one 
never before used and industriously sought 
to be infringed since, will extend it to in- 
clude what defendant has done. It would 
not be difficult to show he uses what com- 
plainants really invented— the shortened arcs 
and all their benefits. The labor is to bring 
it within the claim which so prominently 
speaks of an arrangement permitting the re- 
moval of the abutments without taking the 



case apart. The argument submitted turns 
upon what we shall include in this word 
"case." The legal answer to this is that 
whieh the patent by its words and necessary 
implications gives. That tells us the case, 
the thing which it has discovered, may be 
cast in one piece; is to have its arcs slight- 
ly more than one-fourth of a circle; that 
these are to be on one side of the axis; and 
the head-pieces correspondingly shortened 
and located. This is the device which may 
be so cast as to enable the abutments to be 
removed without taking apart these shortened 
arcs and these shortened end-plates. Just 
this the defendant has so cast. All which he 
takes off without separation is described, and 
no more. This patent does not assert as a 
necessary condition that the arcs shall be 
cast in one piece. It enumerates among the 
benefits this capacity as a result only of the 
invention. -But it also as distinctly asserts 
that "in our large blowers we do not cast 
the ease in a single piece." 

It is not said, nor do we think it implied, 
that the small ones must be so made. It is 
not true that if not so constructed the essen- 
tial character of the invention is omitted. A 
machine in all respects like the complainants', 
with the exception of a useless division of 
the shortened arcs by casting them in two 
pieces, would be an infringement, without 
any doubt whatever. The leading idea is the 
apparently simple, when once pointed out, 
but wholly novel, and useful, fact, that a 
blower is more efficient when its ares are but 
a little more than a quarter of a circle than 
when made in the mode universally employed 
before by carrying them uselessly down far 
below the axis of the shaft. Material was 
thus wasted; the manufacture and truing of 
the interior was more difficult in whatever 
mode it was done; the machine was far less 
effective, and produced counter currents at 
and narrowed the air-feed, and was less read- 
ily repaired and more easily got out of order. 
These benefits are not necessary to the sup- 
port of the patent, but they illustrate its 
principle; and when, clearly perceived as re- 
sulting from the invention, impose on the 
court the duty of avoiding, if possible, an in- 
terpretation which will hand them all over 
to an infringer because he has cast the blow- 
er-ease in one piece, and the frame or stand- 
ard upon which it rests in another. Sub- 
stantially, and within the spirit of the claim, 
these are what the defendant divides. He 
does so without taking his ease apart. That 
remains intact still, substantially as com- 
plainants describe it. The patent declares 
that to remove them the journal-boxing must 
come off. Besides this, all that the defend- 
ant removes is an inconsiderable portion of 
the head-piece, so readily and without a par- 
ticle of invention attached to the standard as 
not to take it out of the domain of infringe- 
ment All the rest of the severed part is as 
independent of the case or arcs as are the 
legs on which it stands. It was conceded 
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that to take complainants' device, with its 
shortened arcs and enlarged opening, so as 
to secure all its benefits, severing only its 
legs, would he a manifest infringement. 
They would he no part of the case. If so, a 
line must he drawn somewhere. That can 
be intelligently done only by making it in- 
clude all which perform any function; all 
which may rightfully be called a part of the 
arcs and case, as distinguished from stand- 
ard table or support. Here, what defendant 
removes performs no office in the operation 
of blowing. It is added solely to produce a 
formal diversity. No additional pistons are 
added. It would be useless to do so, as com- 
plainants* discovery shows. 

That the slot arrangement can not be con- 
sidered as indispensable by the terms of the 
specification, would seem clear from the fact 
that It declares the cases are sometimes to 
be made in two pieces. When so made, then 
such an arrangement is impossible, or at 
least it would be so utterly useless as not to 
be contemplated by the patent. This consid- 
eration is quite conclusive, that when the 
fourth claim demands an arrangement which 
will allow the abutments to be removed with- 
out taking the case apart, it means such a 
taking apart only as would divide the opera- 
tive parts of the machine, leaving such a 
separation as defendant makes within the 
meaning of the claim. This reading is nec- 
essary in order to save in any degree that 
part of the patent which refers to making 
the cases in separate parts. What is meant 
when all is read together is simply this: 
When the machines are small, I cast case, 
table or standard, and legs all together. If 
large, so as to render this too cumbersome, I 
cast them in two or more pieces, making the 
division just as the defendant has made his. 

We have carefully read defendant's orig- 
inal and supplemental brief s;" and see nothing 
which modifies these views. 

[On appeal to the supreme court the decree of 
this court was affirmed. 97 U. S. 224.] 
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ROPES et" al. v. CLINCH. 

[8 Blatchf. 304; i 13 Int. Rev. Rec. 124, 132.] 

Circuit Court, S. D. New York. April Term, 
1871. 

Customs Duties— Laws in Conflict with Trea- 
ties—Operative Effect of Treaty — 
Russian Hemp. 

1. Congress may pass any law, otherwise con- 
stitutional, notwithstanding it conflicts with 
an existing treaty with a foreign nation. 
[Cited in Edye v. Robertson, 112 XJ. S. 598, 5 
Sup. Ct. 253; Bartram v. Robertson, 15 
Fed. 214.] 

i [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



2. If an act of congress is plainly in such con- 
flict, a court cannot inquire whether, in pass- 
ing such act, congress had or had not an inten- 
tion to pass a law inconsistent with the provi- 
sions of the treaty. 

3. Modes specified in which congress may de- 
stroy the operative effect of a treaty. 

[Cited in Castro v. De TJriarte, 16 Fed. 97; 
North German Lloyd S. S. Co. v. Hedden, 
43 Fed. 22.] 

4. It being provided by article 6 of the treaty 
between the United States and' Russia, of De- 
cember 6th-18th; 1832 (8 Stat. 446), that no 
higher duties shall be imposed on the importa- 
tion into the United States, of any article, the 
produce or manufacture of Russia, than are or 
shall be payable on the like article, being the 
produce or manufacture of any other foreign 
country, and congress having, by section 1 of 
the act of August 5, 1861 (12 Stat. 292), imposed 
a duty on unmanufactured Russia hemp of for- 
ty dollars per ton, and on Manilla and other 
hemps of India of twenty-five dollars per ton, 
such legislation is a declaration by congress 
that such provision of the treaty shall no longer 
operate as the law of the land in respect to the 
duty on unmanufactured Russia hemp. 

5. Duties charged on Russia hemp, at forty 
dollars per ton, in accordance with said act of 
1861. cannot be recovered back, although the 
act was inconsistent with the previous treaty. 

This was an action [by William Ropes and 
others] against [Charles P. Clinch] the col- 
lector of the port of New York to recover 
back duties paid under protest on unmanu- 
factured Russia hemp. The duties were ex- 
acted under the provisions of section 1 of the 
act of August 5, 1861 (12 Stat. 292), which 
imposed the following duties: "on unmanu- 
factured Russia hemp, forty dollars per ton; 
on Manilla and other hemps of India, twen- 
ty-five dollars per ton." The duty exacted 
was at the rate of forty dollars per ton. The 
plaintiffs contended that, under the provi- 
sions of article 6 of the treaty between the 
United States and Russia, of December 
6-18, 1832 (8 Stat 446), the rate of duty 
should have been the same as on hemps of 
India, namely, twenty-five dollars per ton. 
Article 6 of the said treaty was as follows: 
"No higher or other duties shall be imposed 
on the importation into the United States, of 
any article, the produce or manufacture of 
Russia, and no higher or other duties shall 
be imposed on the importation into the em- 
pire of Russia, of any article, the produce 
or manufacture of the United States, than 
are, or shall be, payable on the like article, 
being the produce or manufacture of any 
other foreign country. Nor shall any pro- 
hibition be imposed on the importation or ex- 
portation of any article, the produce or man- 
ufacture of the United States or of Russia, 
to or from the ports of the United States, or 
to or from the ports of the Russian empire, 
which shall not equally extend to all other 
nations." At the close of the trial, which 
was before the court and a jury, the counsel 
for the defendant moved the court to instruct 
the jury to find a verdict for the defendant 

George T. Curtis and Andrew R. Culver, 
for plaintiffs. 
Noah Davis, Dist Atty., for defendant. 
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WOODRUFF, Circuit Judge (orally): It 
would have been a satisfaction to me, had 
the counsel deemed it consistent with their 
sense of duty to allow this case to go to the 
jury upon the questions of fact involved in 
the issue, if, indeed, there he a question of 
fact which is in dispute, or ahout which 
there is any conflict of evidence, and to re- 
serve the legal questions for consideration 
in the supreme court, only calling upon me 
to rule, for the time being, in such manner 
as would enable the verdict of the jury to be 
sent up with the record, and so that the de- 
cision in that court might, in one aspect of 
the case, be final, and, perhaps, in any as- 
pect of the case, save the expense of further 
litigation. It has, however, been my prac- 
tice, when called upon, to decide questions 
as they arise, and, in general, I have deemed 
it a matter of right in parties, to call upon 
the judge, even at a nisi prius trial, (unless 
some public interest forbids,) to express an 
opinion and decide according to the convic- 
tions which rest upon his mind after the case 
is developed, and counsel have had a full 
opportunity to be heard. "When that has 
been claimed of me, I have not been in the 
habit, through any pride of opinion or feel- 
ing of apprehension lest the conclusion at 
which I arrived here should be reversed by 
another and higher tribunal, of withholding 
the opinion, or the decision to which it leads. 

In view of the circumstance suggested by 
counsel, that two cases involving the same 
principal question, at least, heretofore arose 
at or about the same time, one in this circuit 
and another in the First circuit, and that 
the judge in this circuit (Curtis* Adm'x v. 
Fiedler, 2 Black [67 U. S.] 461) ruled in ac- 
cordance with the claims now made by the 
plaintiffs, and the judge in the First circuit 
(Taylor v. Morton [Case No. 13,799]) ruled in 
accordance with the claims of the defendant, 
the question has been asked, which case I 
deem it my duty to follow. Judging from 
the information disclosed by the reports of 
these cases, and giving some heed, as I think 
I ought, to what has been produced here as 
a correspondence among the counsel in re- 
lation to the ease in this circuit, it seems 
to me quite manifest, that one case was de- 
cided upon a full hearing and upon delib- 
erate consideration, the decision being en- 
forced by the reasons which appear in the 
published report of the case; while the oth- 
er was a decision made with a view to fur- 
ther the design of the parties to take the 
case to the supreme court of the United 
States. Looking at the two cases with a 
view to the question which I ought to re- 
gard as the higher authority— the respective 
judges occupying the same relative official 
positions— I am bound to say, that, as a mere 
question of authority, the decision in the 
First circuit ought, under such circumstan- 
ces, to be regarded as entitled to more influ- 
ence; and yet that preponderance of mere 
authority is not such as would induce me, 



on this occasion, to decide otherwise than ac- 
cording to the conviction which rests in my 
mind. I answer the question propounded, 
therefore, by saying, that this court will, 
on this occasion, follow those convictions. 
Whether they are sound or not will be here- 
after determined by a tribunal whose deci- 
sion will unquestionably be right on this, as 
it is to be hoped they will be and are on all 
other questions. 

The question for me to determine is simply 
—What was the law of the United States 
when the duties which these plaintiffs seek 
to recover from the collector were paid by 
them? When I say that is the simple ques- 
tion, I do not forget that a point has been 
made in relation to the sufficiency of the 
plaintiffs' protest. I may concede that that 
is a question fairly open to discussion; and 
it may be that the views expi-essed by the 
supreme court in the case cited from 2 Black 
[67 U. S.] 461 (Curtis' Adm'x v. Fiedler), 
create doubt, but, entertaining the view that 
I do upon the other branch of the case, I do 
not deem it necessary to decide that ques- 
tion, or to state what my own conclusion is, 
or what it would be if I were under the 
necessity of disposing of the case upon that 
point. 

I shall state very briefly, no doubt imper- 
fectly, and it may be superficially, but yet 
according to the views which I entertain, 
the grounds upon which I feel constrained 
to hold that this action cannot be main- 
tained, and I recur to the question I have 
stated, namely— what was the law when 
these duties were collected? 

By express, unequivocal, and in no sort 
doubtful or uncertain terms, the congress 
of the United States, by the act of 1S61, de- 
clared that the duty upon Russia hemp im- 
ported to this country should be forty dol- 
lars per. ton. When a statute is brought be- 
fore the court for consideration there arise, 
ordinarily, two questions: first— what is the 
import of the statute? and, second— what 
is its legal force and effect? As to the im- 
port of the statute in this case, I do not 
understand that the counsel insist that it is 
open to any doubt It is not claimed that 
the words of the act can be construed other- 
wise than they were construed by the col- 
lector of this port when he exacted this duty. 
They mean just this— that the party import- 
ing Russia hemp to this country shall pay 
forty dollars per ton, as duty thereon to the 
United States. Now, if the language were 
doubtful, if it were possible to give it an- 
other meaning, more conclusive force would 
be due to the arguments which have been 
urged upon this occasion, for the purpose of 
inducing the court to say that the statute did 
not repeal the treaty. In such case, it would 
be the duty of the court to look at the treaty, 
and, if it be possible to find an interpreta- 
tion, of the statute which will involve no in- 
fraction of the treaty, no violation of the 
pledged faith of the government of the Unit- 
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ed States to the government of another coun- 
try, to give it that interpretation, and with- 
out hesitation. That, however, is not this 
case. There is no doubt of the import of the 
language of this statute, and no room for 
construction; and, further, the statute can 
mean nothing else. It is not a question of 
doubtful interpretation; its language can- 
not be modified by a qualification; if it 
could, it might be my duty to qualify it. 

The inquiry, therefore, and the only in- 
quiry, remains to the court— what is the 
force and legal effect of legislation in these 
terms? "Russia hemp imported to this coun- 
try shall pay a duty of forty dollars per ton." 
Such legislation, of course, either is or is not 
inconsistent with the treaty which this gov- 
ernment made with Russia. If it is not in- 
consistent with it, then, of course, no ques- 
tion would arise here. The statute would 
be, in every view of the subject,- a valid law, 
and the duty must be adjudged rightly col- 
lected. But, if it be inconsistent, (and that 
must be the ground upon which the plaintiffs 
proceed here), then we are led into this in- 
quiry—is the force and effect of an act of 
legislation, distinct and unqualified in its 
terms, and plain in its meaning, valid, if 
it be found that it violates or is inconsistent 
with a prior treaty of the "United States with 
a foreign nation? 

On a former occasion, I had the pleasure 
of listening to an argument, that that pro- 
vision of the constitution (article 6, § 2) 
which declares that the constitution, and the 
laws of the United States which shall be, 
made in pursuance thereof, and all treaties 
made, or which shall be made, under the au- 
thority of the United States, shall be the su- 
preme law of the land, operated to give a 
supremacy to a treaty, and that congress 
could not, by an act of legislation, make a 
valid enactment inconsistent with such 
treaty. That proposition is not insisted' up- 
on on this occasion. I understand it to be 
conceded, and, if it be not, I should be con- 
strained to hold, that the legislative depart- 
ment of this government may pass any law 
it pleases, (if it is otherwise constitutional,) 
notwithstanding it conflicts, and notwith- 
standing to whatever degree, greater or less, 
it conflicts, with an existing treaty with a 
foreign nation. Such legislation is not to be 
imputed to the government upon any doubt- 
ful ground. Every presumption is to be in- 
dulged against such legislation, but I speak 
now of the question of power— that it is in 
the power of the legislative department of 
this government to enact such laws as they 
please, (otherwise consistent with the con- 
stitution itself,) and give to those laws efii- 
eiency and force. , 

Our system of government divides itself 
into three departments— executive, legisla- 
tive, and judicial— and the supreme power 
of legislation, subject only to the constitu- 
tion, is vested in the legislature. They legis- 
late, and thereby affect all rights and privi- 



leges, and impose all restrictions and obliga- 
tions upon our own citizens, and upon the 
citizens of other nations who come within 
the influence of our laws, subject to the re- 
sponsibilities of this government, in its na- 
tional character, for any breach of its faith 
with foreign nations; and that legislation is 
binding upon the judicial tribunals, and must 
be respected and enforced by them. If, then, 
congress by legislation inconsistent with a 
treaty, creates a rule of conduct for its citi- 
zens, a rule for the guidance of its courts, 
the only question is— has it enacted a law 
which operates to annul, or operates in disre- 
gard of, the provisions of a treaty? As I 
before observed, if this act does neither, then 
there is no question here. If it does either 
or both, then it seems to me within the con- 
stitutional power of congress, and to be bind- 
ing and conclusive. 

To avoid this view of the subject, the sug- 
gestion is, that the court should not hold the 
treaty affected by the legislation, if satisfied, 
by means of which the court can judicially 
take notice, that such was not the intention 
of congress— if satisfied that congress, when 
they passed this statute, did it without hav- 
ing the treaty under actual consideration, 
and had no intention to violate its provisions, 
entertaining, so far as the subject was, in 
any technical sense even, before them, the 
purpose to maintain the treaty in its. full 
vigor. The court is thus called upon to say, 
in this case, nothing less, than that the law 
in question was wholly inoperative: for, 
there is nothing in the act imposing any 
duty upon Russia hemp, except the clause 
which declares that it shall be charged with 
a duty of forty dollars per ton. In a word, 
it unequivocally declares that the duty on 
Russia hemp shall be forty dollars, and, if it 
be not liable to that, it is liable to no duty. 
If the court can inquire into the intention of 
the legislature, and be so brought to reach 
the conclusion that, while they passed that 
act, they nevertheless intended to preserve 
the treaty with Russia— in fact, that they in- 
tended that the duty on Russia hemp should 
not be greater than upon that of any other 
country— then the act of congress becomes a 
nullity. For, if the words "forty dollars" be 
struck out of the enactment, nothing "remains 
imposing any duty on Russia hemp. I am, 
therefore, as it seems to me, called upon to 
declare, that the legislation which has been 
had was entirely inoperative, because con- 
gress did not intend to pass a law which 
should be inconsistent with the terms of the 
treaty. In -other words, although congress 
has passed an act in explicit terms, of no 
doubtful meaning, susceptible of but one in- 
terpretation, this court is at liberty to de- 
clare that such law has no effect, and to re- 
fuse to regard it, because convinced that con- 
gress did not intend that it should have the 
effect which necessarily follows from en- 
forcing it. It is not within the scope of ju- 
dicial inquiry to ask, in such a case, what 
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was the intention of congress, for any such 
purpose; and the court cannot be influenced 
by any such convictions. 

There are three modes in which congress 
may practically yet efficiently annul or de- 
stroy the operative effect of any treaty with 
a foreign country. They may do it by giv- 
ing the notice which the treaty contemplates 
shall be given before it shaft be abrogated, 
in cases in which, like the present such a no- 
tice was provided for; or, if the terms of the 
treaty require no such notice, they may do it 
by the formal abrogation of the treaty at 
once, by express terms; and even where, as 
in this case, there is a provision for the no- 
tice, I think the government of the United 
States may disregard even that, and declare 
that "the treaty shall be, from and after this 
date, at an end," and meet the consequences 
of their responsibility for a breach of faith 
with the Russian government. And yet, 
while I state that as my judgment of the le- 
gal proposition, I am not thereby intimating 
that it is a thing proper to be done, or that 
such a proposition can be presumed to be 
entertained by our government, or, if at all, 
except upon exigencies arid under the pres- 
sure of considerations of state, of such im- 
portance and necessity as compels a depart- 
ure from good faith. But, as a legal propo- 
sition, I suppose it is possible in that way 
to destroy the legal operation of a treaty. 
So, they may render it inoperative by legis- 
lation in contradiction of its terms, without 
formal -allusion at all to the treaty; and, gen- 
erally, they may legislate as if no such treaty 
existed, in modification or alteration of what, 
by force of the treaty, has been the law 
heretofore, thus modifying the law of the 
land, without denying the existence of the 
treaty, or the obligations thereof between the 
two governments, as a contract, and answer 
therefor to such foreign government, or meet 
its reclamation or retaliation as may be nec- 
essary. 

I have already said, that, if this act of 1861 
is to have any force at all, and is not to be 
pronounced by me a nullity, then, (upon the 
assumption upon which alone this action is 
based, that the imposition of forty dollars a 
ton is in violation of the treaty,) congress has 
done that which, pro tanto, amounts to a re- 
fusal to be bound by its provisions, and a 
declaration that it shall no longer operate as 
the law of the land. I am ready to confess, 
however much I ought to regret it, that I 
cannot appreciate the suggestion, that, con- 
ceding that congress has the constitutional 
power to pass an act inconsistent with, and, 
therefore, in effect, repealing a provision in 
a treaty, and that, if passed with that intent, 
such act will hav.e that operation and be 
valid and binding according to its terms, it 
is, nevertheless, competent for the judicial 
tribunals to inquire, in this case, whether the 
enactment which imposed a duty of forty 
dollars per ton upon Russia hemp was in- 
tended to repeal the stipulation in the treaty, 



which, in effect, declares that the duty on 
Russia hemp shall not be more than twenty- 
five dollars; and that is what I am called up- 
on by the argument to do, when it is prac- 
tically applied to the case in hand. I am call- 
ed upon to say, that an act of congress im- 
posing a duty of forty dollars per ton on 
Russia hemp, was not intended to affect a 
treaty which, when applied to hemp, amounts 
to an enactment, or a law, that the duty shall 
not exceed twenty-five dollars. Such power 
to go behind the terms of an enactment, and 
inquire whether congress intended that it 
should have the effect necessarily produced by 
its due execution, I am compelled to disclaim. 
I am not at liberty to say that the acts of the 
legislative department of the government 
were not intended to operate according to 
their plain import, or were carelessly or in- 
advertently promulgated. If I could do so 
in one case, it is difficult to see why I could 
not in another; and the judicial tribunals 
would be occupied, not merely with the in- 
quiry what is the import of a statute, but 
with the question whether congress passed 
it upon due consideration, and with intent 
that it should have its necessary effect. 

Subsequent legislation changing the duty 
is claimed to indicate that there was no in- 
tention to violate the treaty, and that the 
act imposing the duty of forty dollars was 
inadvertently passed, and that this may 
properly influence the court to disregard the 
act. It was entirely competent for congress 
to subsequently review the history of their 
legislation. It was competent for them to 
come to the conclusion that there had been 
imperfect legislation, careless legislation, in- 
advertent legislation, and that, through that 
carelessness and inadvertence, a law had 
been passed, which, if carried into execution, 
would violate a treaty, and, on a review of 
the subject, to conclude that it was wise, 
that it was due to the government of Russia, 
or best on any grounds, to conform the law 
to the treaty, as has since been done. Act 
July 14, 1S70 (16 Stat 264). But it is quite 
beyond the sphere of my investigation to in- 
quire what the reasons were that induced 
congress to change the law. In one aspect, 
the very fact of the later legislation to har- 
monize the law with the treaty is an indi- 
cation of their judgment, that as the law 
stood, the treaty was violated, and was vio- 
lated by a law that was operative and bind- 
ing, and that because it was operative and 
binding upon citizens, public officers and the 
courts, it ought to be changed by further 
legislation. In that view, there is nothing 
for the court to say, founded on the sugges- 
tion that although the act of 1861 was pass- 
ed, there was no intent to violate the treaty, 
and, therefore, it is not violated. I repeat, 
that it is not for the court to inquire whether 
it was because congress deemed it wise, up- 
on one ground or another, to change the law, 
that this subsequent legislation has taken 
place; and yet, if I were to draw any conclu- 
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sion or inference from the fact of a change, 
the inference would he that the change was 
necessary, and that, if the change was neces- 
sary, it was because the law was in such a 
condition that Russia had a right to com- 
plain of it 

These views— without enlarging further, 
and, perhaps I have said much more than it 
was necessary to say— these views necessa- 
rily result in a conviction, that I am hound 
by the act which congress passed, and that 
I am not at liberty, either for the purpose of 
determining its influence upon the treaty, or 
for any other purpose, its terms being clear, 
to inquire whether congress passed it inten- 
tionally or unintentionally, not even although 
there were a subsequent express declaration 
by congress that it was unintentional. The 
necessary result is, that a direction should be 
given to find a verdict for the defendant, and 
the jury are so directed. 

The jury found a verdict for the defendant 
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TheROSCIUS.' 

[1 Brown's Adm. 442.] l 

District Court, E. D. Michigan. Feb. Term, 
1873. 

Depositions— Opening Odt op Court. 

1. Depositions opened out of court and with- 
out the consent of the opposite party cannot be 
read in evidence. 

2. Such consent to publication out of court 
should be in writing. 

Motion on the part of claimant to open the 
decree, and for a new trial, on the ground 
that certain depositions on behalf of claimant, 
which arrived after the hearing and decree, 
showed a complete defense, and that the same 
were not received in time to be used on the' 
hearing, on account of unavoidable delays. 
The motion was opposed on behalf of libel- 
lants on the ground that the depositions were 
not entitled to be read in evidence, and that, 
therefore, a new trial would avail the claim- 
ant nothing. The following objections to the 
depositions were specified: (1) That the req- 
uisite notice of taking the depositions was not 
given. (2) That the depositions were opened 
out of court (3) That the certificate of the 
officer does not state that the depositions re- 
mained in his possession until they were sent 
to the clerk of the court. 

J. W. Finney and H. B. Brown, for Iibel- 
lants, as to the question of notice, cited the 
act of congress of May 9, 1872 [17 Stat 89], 
entitled "An act to perpetuate testimony in the 
courts of the United States," by which the rule 
as to notice prescribed by section 30 of the act 
of 1789 (1 Stat 88) was changed so as to re- 
quire notice in all cases, and that the same be 
given by the party or his attorney, instead of 
the officer, as provided in certain cases by the 

1 [Reported by Hon. Henry B. Brown. Dis- 
trict Judge, and here reprinted by permission.] 



last-named act and as was done in this case.. 
And as to the opening of the depositions out of 
court, they cited the provision of the said sec- 
tion 30 of the act of 1789, requiring that depo- 
sitions shall remain under the seal of the of- 
ficer taking the same, "until opened in court," 
and also the decision of the supreme court, in 
the case of Beale v. Thompson, 8 Cranch [12 
U. S.] 70. And as to the sufficiency of the 
certificate, they cited 2 Pars. Shipp. & Adm. 
445, note 3, and Shankwiker v. Reading [Case 
No. 12,704], 

W. A. Moore, for respondent, contended that 
the notice, although signed by the officer, was 
actually served by the attorney, and that the 
same was therefore, in fact, given by the at- 
torney, to all intents and purposes, within the 
meaning of the act of 1872. And in reply to 
the objection that the depositions were opened 
out o'f court, he produced an indorsement, sign- 
ed by the clerk of this court, upon the en- 
velope, as follows: "Received from P. O., De- 
troit, this 18th day of February, 1873, and 
opened by consent and filed." And as to the 
alleged insufficiency of the certificate, he con- 
tended that there was nothing in the act re- 
quiring that the certificate should state that 
the officer retained the depositions in his pos- 
session, etc., and that, until the contrary is 
shown, the officer must be presumed to have 
done his duty in that regard. 

LONGYEAR, District Judge. Being of opin- 
ion that the second objection (that the depo- 
sitions were opened out of court) is well taken, 
it is unnecessary to consider the other two r 
and no opinion will he given as to them. The 
requirement of the act that depositions shall 
remain, etc., "until opened in court," may, no 
doubt, be waived by a consent to their being 
opened out of court. But in my opinion, such 
consent should in all eases be evidenced by 
writing duly signed, and filed or indorsed upon 
the depositions— which does notappear to have 
been done in this case. On the contrary, it 
transpired at the hearing that no consent 
whatever, verbal or otherwise, was in fact 
given, so far as libellants were concerned, the 
indorsement by the clerk to that effect having 
been prematurely made, under the expecta- 
tion or mistaken supposition that such consent 
would be, or had been given. This very case 
well illustrates the policy and necessity of the 
rule above suggested, that such consent should 
always be in writing, and on file, before depo- 
sitions are allowed by the clerk to be opened 
out of court. The bare question, then, is pre- 
sented as to the effect of the unauthorized" 
opening of depositions out of court, upon their 
admissibility in evidence. This question, im 
view of the peremptory character of the stat- 
utory requirement, scarcely admits of dis- 
cussion or doubt Whether it does or not, 
however, is not an open question for this 
court, the supreme court, in the case cited by 
libellants' counsel (Beale v. Thompson, S 
Cranch [12 TJ. S.] 70), having decided, in a 



ROSE (Case No. 12,044) 



[20 Fed. Cas. page 1176] 



case almost exactly like the present, that dep- 
ositions which have been thus opened are not 
admissible. That decision is decisive of the 
present ease, and leaves nothing further to be 
said. The depositions not being admissible in 
evidence, there is no ground for a new trial. . 
Motion denied. 



Case No. 12,043. 

In re ROSE et aL 

WALKER v. BARTON. 

£3 N. B. R. 265 (Quarto, 63) ;i 1 Bait, Law 
Trans. 625.] 

District Court, D. Maryland. 1869. 

Bankruptcy — Landlord's Liex — Waiver. 

Bankrupts before proceedings in bankruptcy 
rented storehouse under written lease; assignees 
retained possessior with bankrupts' goods there- 
in, but finally surrendered the premises to the 
lessor. Held, the lessor had a preferred claim 
for the rent. He had a lien which he could 
have enforced by distress at the term of com- 
mencement of proceedings in bankruptcy, and 
upon the facts stated had not waived it. 

ICited in Abbott v. Stearns, 139 Mass. 170, 
29 N. E. 379.] 

T3y agreement of counsel, the following 
statement was submitted as setting forth the 
grounds of the claim of the plaintiff [Noah 
Walker] against Randolph Barton, assignee in 
bankruptcy of Rose, Lyon & Co.: Rose, Lyon 
& Co., on the 5th day of September, 1S68, 
petitioned for the benefit of the bankrupt act 
{of 1SG7 (14 Stat 517)], and Randolph Barton 
was in the course of proceedings appointed 
assignee. The bankrupts, before their appli- 
cation in bankruptcy, rented a storehouse 
from Noah Walker, under a written lease. 
The following sums, with interest thereon to 
be calculated, were due as rent on the said 
lease at the several dates specified: 

May 1, 1868, one quarter's rent due. . . . §525 
August 1, 1868, " •* " .... 525 

November 1, 1868 " " " 525 

November 23, 18C8, rent due to date of 
surrender 140 

On the 23d day of November, Randolph 
Barton", assignee, etc., surrendered the said 
storehouse to the lessor. The lessor, as each 
quarter's rent became . due, demanded the 
same, and forbore to distrain, upon the re- 
quest of the lessees, and with the understand- 
ing that the goods of the lessees should be 
kept upon the premises, so as at all times 
to be liable to distress. At the time the les- 
sees filed their application in bankruptcy, 
they were advised that the landlord's claim 
would be a preferred claim, and that thus 
their promise would be virtually kept. 

GILES, District Judge. On the statement 
of the question in reference to the claim made 
by Noah Walker for rent, I am of the opinion 
that the said claim of the lessor is a preferred 
<laim. For the rent due at the time of the 

i [Reprinted from 3 N. B. R. 265 (Quarto, 63) 
by permission.] 



filing of the petition of Rose, Lyon & Co. to 
be declared bankrupts, Noah Walker had a 
lien which he could have enforced by distress, 
and under the facts stated in the argument 
there was no waiver of the same. As to that 
part of the rent which is for the occupation 
of the store, after the date of the filing of 
Rose, Lyon & Co.'s petition, that is to be 
paid as a part of the expenses of the custody, 
etc., of the bankrupts' estate, and comes with- 
in the first-class classification of claims en- 
titled to the priority, by the provisions of the 
twenty-eighth section of the bankrupt act. 
I should suppose the first part of the rent 
would come under the provisions of the act 
in reference to the liquidation of liens, etc., 
as provided for by the fourteenth and twen- 
tieth sections of the act. 



Case No. 12,044. 

The ROSE. 

[1 Gall. 211s] i 

Circuit Court, D. Massachusetts. Oct. Term. 
1812. 

Non-Intercourse— Forfeiture— Neutral Goods. 

Goods of British manufacture, imported from 
a neutral country into the United States, are 
forfeited under the act of 1st March, 1809 [2 
Stat. 529] c. 91, notwithstanding they have 
become incorporated into the general stock of 
such neutral country. See U. S. v. Mann [Case 
No. 15,718]. Condemnation on the facts. 

The information alleged, that sixty casks 
of rum, being of the growth, produce and 
manufacture of a colony or dependency of 
Great Britain were, at Matanzas, with the 
knowledge of the owner and master of the 
brig, laden and put on board thereof, with 
intention to import the same into the United 
States, and were afterwards actually import- 
ed into the United States, to wit, at Boston, 
contrary to the act 1st March, 1809 [2 Stat. 
529] c. 91, and the act 2d March, 1811 [2 
Stat 651] c. 96. It was admitted that the brig 
came from Matanzas, in the island of Cuba, 
with the said casks of rum on board, and ar- 
rived at Boston about the 1st of August, A. 
D. 1811. At the trial, the main controversy 
turned upon the questions, whether the rum 
was of British origin; and, if so, whether 
the master or owner had knowledge thereof. 
The evidence introduced by the government 
came from very skilful and experienced wit- 
nesses, who declared, that they had tasted 
and examined, indiscriminately, a considera- 
ble portion of the casks composing the cargo, 
and, excepting three or four casks of an infe- 
rior quality, they were satisfied that it was 
rum of the British West India islands. They 
further stated, that the flavor of English is- 
land rum differed essentially from that of the 
other colonies, and was as easily distinguish- 
able from Spanish rum, as Madeira from 
claret wine; that they were well acquainted 

i [Reported by John Gallison, Esq.] 
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with Spanish rum, which was of a very in- 
ferior character; hut as that rum was not 
suited for the American market, and little 
or none had heen imported for ten or twelve 
years last past, they could not speak positive- 
ly, whether its quality had latterly been im- 
proved, or not; but they entertained no doubt 
that this cargo was of British origin. The 
evidence, on the part of the claimants [Wil- 
liam F. Salter and others], consisted chiefly 
of testimony, to prove that of late years there 
had been great improvements made in Span- 
ish rum, but that it was rarely or never vol- 
untarily sent to the United States, and was 
usually sent to South America, or the coast 
of Africa; that some of the rum lately made 
in Cuba was equal to Jamaica rum; but in 
general its quality was very inferior; that 
perhaps it would not be easy to procure there 
a cargo of sixty or seventy hogsheads of rum 
equal to that of Jamaica; that since the non- 
intercourse act of 1809, vessels frequently 
came with rum from the British islands to 
Cuba, but they usually brought but small 
quantities, as ten or twenty hogsheads. The 
claimants, although the object of the govern- 
ment in examining the rum was not con- 
cealed from them, offered no testimony of 
any witnesses who had tasted any of the car- 
go, except the three or four hogsheads above- 
alluded to, and these witnesses concurred in 
their opinions with those of the government; 
and indeed had been requested to taste the 
rum by the collector of the port. There was 
some evidence introduced as to other collat- 
eral facts, which it is not necessary to notice, 
because it did not affect the decision. 

"William Prescott, for claimant. 
G. Blake, for the United States. 

STORY, Circuit Justice. Taking the whole 
evidence together, I cannot resist the impres- 
sion, that this was rum, the produce of a 
British West India island. It has been said 
that nothing is more uncertain than the taste, 
and that it would be harsh to found a decree 
upon its decisions; but I do not yield to the 
suggestion. The taste may, nay on many oc- 
casions must be, as good and safe a criterion 
as the eye. Sweet and sour, bitter and mild, 
are almost universally distinguishable, and 
flavor may be no less certain. Here is a 
witness of great respectability, who testifies 
that he has been employed nineteen years in 
the customs to examine spirits and liquors, 
and he declares that he can readily distin- 
guish the various kinds, and, to use his own 
words, as readily as claret from Madeira 
wine, or as bohea from green tea. Besides, 
our revenue laws are predicated upon this 
supposed distinction of the different kinds of 
wine; nay, even of the different qualities of 
the same wine, for they pay different duties; 
yet it is chiefly by the taste that they can be 
classed and discriminated. Act 10th Aug., 
1790 [1 Stat. 180] c. 39, § 1. In the present 
case, I am asked to set aside solemn testi- 
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mony by conjecture; to declare doubts, where 
the evidence, if believed, presents none. Now 
if this rum had been so questionable in taste, 
why was it not examined and tasted by per- 
sons of skill on the part of the claimants? 
There is not a shadow of evidence to show 
that any person would have doubted as to the 
quality of this rum; and when the claimants 
have not offered any such testimony to re- 
lieve the case, I think myself bound to be- 
lieve that none could be produced. But it is 
said, that there is no evidence that the mas- 
ter or owner had any knowledge that this 
rum was of British origin. But, if I believe 
the testimony of the claimants, such rum was 
frequently introduced into Cuba. Perhaps 
prima facie, an article imported from a coun- 
try where that article is known to be manu- 
factured, is to be presumed to have been of 
domestic manufacture; but considering the 
present state of the commercial world, I 
think even this presumption is but slight; 
and it is certainly removed by evidence of the 
free introduction of the same article of a for- 
eign manufacture. At the time when the 
present cargo was purchased, I must pre- 
sume, in the absence of all other evidence, 
that it was examined by the master. As it 
is proved to be of English origin, I must pre- 
sume that he could distinguish its quality, 
since it has been proved to be easily distin- 
guishable. This presumption is not conclu- 
sive, but it throws the burthen of the con- 
trary on the claimants. They can rebut it 
by showing the time, manner, price, and cir- 
cumstances of the purchase. They could in- 
troduce evidence to show its domestic origin, 
or at least trace its history so far as to cre- 
ate a reasonable doubt, which would repel 
the imputation of knowledge. They have not 
so done; and I am bound to believe, there- 
fore, that it cannot be done. The statutes of 
this country must be considered as known to 
the citizens; and although the law will not 
presume a criminal violation of duty, yet, in 
these cases, it requires diligence and good 
faith on the part of the merchant. If he 
will wilfully shut his eyes against the light; 
if he will not inquire, though circumstances 
present calling for inquiry; it is at his peril. 
When the goods are shown to be of foreign 
growth or manufacture, he cannot disclaim 
knowledge, unless he shows facts and circum- 
stances, from, which his ignorance may be 
fairly inferred. I think in this case the pre- 
sumption of knowledge is violent It has 
been further insisted, that the act was never 
meant to be applied to foreign articles, which 
had been incorporated with the common 
stock of the country; and that the rum in 
this case ought to be considered as so incor- 
porated. But I see no such limitation in the 
statute. The words are, "nor shall it be 
lawful to import into the United States, or 
the territories thereof, from any foreign port 
or place, any goods, &c. being of the growth, 
produce or manufacture, &e. of Great Brit- 
ain or Ireland, or of any of 'the colonies or 
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dependencies of Great Britain;" and I do not 
feel at liberty to narrow the construction of 
language so clear and decided. If indeed the 
argument were admitted, the act might as 
well be erased from the statute book; for as 
to effective purposes, it would be nugatory 
and idle. I must therefore reverse the decree 
of the district court, and condemn the prop- 
erty with costs to the United States. Con- 
demned. 



HOSE (BIAS v.). See Case No. 1,382. 
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Case Ufa. 12,045. 

ROSE v. HIMELY et al. 

[Bee, 313.] i 

Circuit Court, D. South Carolina. Jan. 11, 1805. 

Practice in Adnikalty — Appeal — New 
Evidence. 

New evidence admissible on appeal, and time 
given to produce it, on proof that appellant was 
chargeable with no laches in not producing it in 
the court below. 

[Cited in The Venezuela, 3 C. C. A. 319, 52 
Fed. 874.] 

[Appeal from the district court of the United 
States for the district of South Carolina.] 
In admiralty. 

BEE, District Judge. Certain parcels of 
coffee were libelled against as having been 
illegally captured on the high seas, and sold 
without any condemnation. They were claim- 
ed by Himely and others, who stated that 
the Sarah had been engaged in an illicit 
trade with the brigands; that, on her re- 
turn, she was captured by a French privateer 
and carried into Barraeoa, where she was 
duly libelled and condemned: and, though 
she had not been duly condemned, yet that 
the cargo could not be reclaimed, as it was 
sold by consent of the supercargo of the libel- 
ants. On the sixth day of September last 
this cause came on to be heard before the 
district court, and the articles libelled were 
condemned for want of evidence to support 
the allegations of the claimant. [Cases Nos. 
12.047 and 12,048.] From this decision an 
appeal is made to the circuit court, and two 
questions have been argued, upon which I am 
now to decide. 1st. Whether the party ap- 
pellant is entitled to adduce new evidence. 
2d. Whether, upon cause shewn, the court 
would assign him a term probatory, for that 
purpose. 

Upon the first question, the argument of 
counsel turned chiefly upon the construction 
of the act of congress of March 3, 1803 [2 
Stat. 244], which gives the right of appeal 
from the district to the circuit court, and from 
the latter to the supreme court of the United 
States. It was admitted that the clause re- 
specting the adduction of new evidence re- 

i [Reported by Hon. Thomas Bee, District 
Judge.] 



lates solely to the supreme court; but, if the 
supreme court was bound to receive new evi- 
dence in such cases, it was contended that 
there would be an absurdity In denying the 
right to do so to the circuit court, to which 
an appeal lies in the first instance. 

It does not appear to me that the question 
in this case depends at all upon the construc- 
tion of this act The clause which relates to 
the adduction of new evidence in the supreme 
court, was intended only to restrict that court 
from receiving new evidence in any other 
causes than those of admiralty or maritime 
jurisdiction; with regard to which that court 
is left at liberty to regulate its proceedings by 
the principles of the civil law, by which they 
are governed in such cases. Whether, there- 
fore, the appellant in an admiralty cause is 
entitled to produce new evidence, is a general 
question; and, however inconsistent It may 
appear to those who consider the subject ac- 
cording to the principles of common law, it is 
certainly laid down in writers upon the civil 
law (Clarke, Praxis; Conset, Courts; Browne, 
Civ. Law) that the appellant has the priv- 
ilege "non allegata allegare, et non probata 
probare;" or, in other words; to go into a 
plenary investigation of his case under a very 
few restrictions, introduced only for the pur- 
pose of protecting the appellee, as it should 
seem, from the danger of perjury or surprise. 
An appeal, therefore, in the admiralty is 
rather In nature of a new trial, in which the 
court does not enter into the mere considera- 
tion of the propriety of the decision of the 
judge below, upon the evidence before him, 
but affords an opportunity to the appellant to 
present his case with the best possible aspect 
that new allegations, or new evidence can 
afford it 

My decision on the second point must de 
pend upon the nature of the evidence pro- 
posed to be adduced, and the sufficiency of 
the grounds set forth in the affidavit to shew 
that the inability of the claimant to produce 
such evidence at the time was not attributa- 
ble to his own laches. The evidence pro- 
posed to be adduced was a duly certified copy 
of the condemnation, and the examination of 
witnesses to prove that the libellant had con- 
sented to the sale at which the claimant pur- 
chased: and the cause shewn on affidavit 
why he is not chargeable with laches is the 
embarrassed state of French affairs in the 
island of St. Domingo, and the loss of a ves- 
sel by which he had ordered the sentence of 
condemnation to be forwarded, and the cap- 
tain of which was a witness to prove the as- 
sent of the libellant to the sale. With regard 
to the materiality of the evidence, there can 
be no doubt: a condemnation sanctioned by 
the law of nations would have set every ques- 
tion to rest; and the assent of the supercargo 
to the sale at which the claimant purchased 
would certainly have changed the property of 
the articles sold, so that the libel could not 
have been sustained, however the libellant 
might have retained a claim against the cap- 
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tors for the proceeds of such sale. The causes 
set forth by the claimant to exempt himself 
from the imputation of neglect are also, in 
their nature free from all suspicion. They 
cannot be mere fabrications; they are facts 
of general notoriety,, and such as may well 
have produced the disappointment attributed 
to them. 

I therefore order that the appellant have 
time assigned him until the sitting of this 
court in May next to adduce evidence to prove 
the assent of the libellants to the sale of the 
articles libelled, or the legal condemnation 
thereof, according to his prayer. 

[See note to Case No. 12,046.] 



Case K"o. 12,046. 

ROSE v. HIMELY et al. 

rBee, 316; i 4 Cranch, 0. C. 509, append.] 

Circuit Court, D. South Carolina. 1805.2 

Prize— Foreign Condemnation— Bringing with- 
in American Jurisdiction — Purchasers un- 
der Condemnation — Bevolutioxists. 

[L The Sarah, an American vessel, sailed 
from Norfolk, destined for trade with the Hay- 
tian ports. At this time, Hayti, a French pos- 
session, was in revolt. After trading at several 
of the Haytian ports, on her voyage from one 
of them. Port de Pais, she was captured by a 
French privateer, and carried into Barracoa, 
where the supercargo purchased the vessel of 
the captors, and the cargo was sold by them to 
the agent for the defendant in this case. The 
cargo was sent into the United States, and was 
here libeled by the supercargo. The sentence of 
condemnation was not entered until after the 
cargo came into the United States. The French 
arret prohibiting trade with the Haytian ports 
was not published until about a week, after the 
capture and about two weeks before the sale of 
the vessel and cargo. Edd, that the decree of 
the French cotirt is not examinable, although 
on the face of it it appears to have been found- 
ed upon an ordinance passed subsequent to the 
commission of the act for which the vessel ?.nd 
careo were condemned.] 

[2. The French prize court did not lose its 
jurisdiction over the corpus because the same 
was brought into our jurisdiction by the pur- 
chaser from the oaptors.] 

[3. In the case of a neutral captured under 
the charge of breach of neutrality the jus post- 
liminii can only attach in case of rescue or re- 
capture.] 

[Cited in Juando v. Taylor, Case No. 7,- 
558.] 

[4. The parchasers of the cargo from the cap- 
tors acquired an inchoate right which was 
made perfect by the subsequent condemna- 
tion.] 

[Cited in The Sarah Starr v. The Aigburth, 
Case No. 12,352.] 

[5. The Haytian ports, until the final success 
of the Haytian revolution, are considered as 
oorts of France, and not as of those of an en- 
emv of France, although at the time under the 
complete control of the Haytian revolutionists.] 

i [Reported by Hon. Thomas Bee, District 
Judge.] 

2 [Reversing Case No. 12,047. Decree of cir- 
cuit court reversed by supreme court in 4 
Cranch (8 U. S.) 241.] 



[Appeal from the district court of the Unit- 
ed States for the district of South Carolina.] 
In admiralty. 

JOHNSON, Circuit Justice. Although there 
are three distinct libels filed in these cases, 
yet, in the course of investigation, they are 
all brought to depend upon the same circum- 
stances, and were argued before me as one 
cause. The two first were decided in Sep- 
tember last, when the copy of the condemna- 
tion had not been received, and the decision 
of the district court rested upon the ground 
of a- defect of condemnation [Case No. 12,- 
047]. But, upon a motion before this court 
for leave to adduce new evidence upon the 
appeal, I decided in favour of its admissi- 
bility [Id. 12,045], and the sentence of con- 
demnation having been received before the 
expiration of the term probatory assigned to 
the appellants, I am now, consistently with 
my decision, to consider the condemnation 
as equally affecting the rights of the parties 
in all the three cases. At the hearing upon 
the appeal there was also a witness in be- 
half of the appellants who testified that he 
was one of the officers of the capturing ves- 
sel, and that he saw in the possession of his 
captain a permit from the agent of the 
French government resident at St. Jago, to 
sell the Sarah and her cargo, and that she 
was sold by virtue of that permit. But I 
shall not notice this evidence in framing my 
opinion, because it appears to me subject to 
this objection, that a certificate of the grant- 
ing of such a permit might have been ob- 
tained from the chancery of the agent him- 
self if such an officer existed, and did that 
act in an official capacity. Upon the hear- 
ing of the two first causes in the district 
court the identity of the goods was also a" 
point; and a defect of evidence to prove that 
identity was strongly insisted upon in the 
argument; but this ground was relinquished 
upon the appeal, and the only point contested 
was the right of property. 

The following are the circumstances on 
which the court proceeds to form its decision, 
as they are collected from the libels, an- 
swers, depositions, and writings in evidence: 

The schooner Sarah, an American bottom, 
owned by citizens of the United States, 
sailed from Norfolk with a cargo consisting 
entirely of provisions, owned also by citi- 
zens of the United States. For whatever 
port she cleared, her real destination was to 
the brigand ports of St Domingo, several of 
which she entered; and, having disposed of 
her cargo, took in return the sugar and coffee 
which are the subject of this suit. On her 
voyage from Port de Paix, one of these brig- 
and ports, she was captured by a French 
privateer and carried into Barracoa, where 
Rose, the supercargo, and libellant in these 
cases, purchased her from the captors. The 
principal part of the cargo was purchased 
by Captain Cott, of the Example, then lying 
at Barracoa, in behalf of the respondent 
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Himely, and transferred during the night 
from the Sarah to the Example. The Ex- 
ample, having sailed for this port, was fol- 
lowed by Rose; and the sugar and -coffee, 
shipped on board of her from the Sarah, 
have been libelled on behalf of the original 
owners. Prior to the suing out of the libel, 
part of the coffee had been sold to Messrs. 
Gronings of this place, who are acknowl- 
edged to be innocent purchasers without no- 
tice; but, as the English doctrine relative to 
sales in market overt is unknown to the laws 
of this state, it is not contended that their 
claim rests on any better ground than that 
' of Himely, or Cott, who purchased immeJl- 
ately from the captors. It appears, that 
when the cargo of the Sarah was sold, no 
condemnation had taken place; that she was 
afterwards libelled and condemned at St. 
Domingo, on the 13th July, 1804. The Sarah 
had been captured on the 23d February, 1804; 
the sale of the cargo took place on the 18th 
March, and had arrived in this port and 
been proceeded against by warrants out of 
the district court, served on the 4th May, 
1804, more than two months previous to the 
date of the sentence of condemnation. Upon 
examining that sentence, it appears to be 
professedly founded upon an arret of the 
Captain General Ferrand, dated March 1st, 
1804, declaring the port of Santo Domingo to 
be the only free port in that island, and di- 
recting that neutral vessels trading to any 
other port should be brought to adjudication. 

It was asserted in argument, and was, I 
believe, the fact, that General Le Clerc had 
formerly issued a similar arret; but this has 
not been proved to the satisfaction of the 
court, nor does it appear to be one of those 
facts, the notoriety of which will justify this 
court in noticing it. 

On behalf of the claimants, it is contended, 
that there is an original defect in the title 
of the libellants, as the property appears to 
have been purchased from revolted slaves, 
a description of people who could not pos- 
sess, and, of course, could not convey a right 
of property to others. That there is a tur- 
pitude in the trade, which ought to predis- 
pose this court to discountenance the pre- 
tensions of the libellants. That if the libel- 
lants ever possessed a right, it was defeated 
by the capture which, alone, gave a posses- 
sion, not to be violated by us; if not by the 
capture, by the carrying infra, prsesidia; if 
not by carrying infra, prsesidia, by the effect 
of the condemnation. 

For the libellant it was argued that there 
could be no original defect in the title ac- 
quired from the brigands, because a power 
existing de facto, is, to neutrals, a power 
de jure. That the subjects of the existing 
government of Hayti were a mixed multi- 
tude of slaves and coloured freemen, the lat- 
ter of whom, before the revolution, possessed 
extensive estates, and who, for aught we 
know, may have been the vendors of these 
articles. That the law of nations knows no 



such description of persons as slaves; nor is 
every description of slaves, even within the 
United States, destitute of right of property. 
That opinions on this subject are widely dif- 
ferent, and that decisions of courts would 
fluctuate according to the state in which they 
were pronounced, and the judge who " pre- 
sided. That if there is turpitude in trading 
with the brigands, it is equally conspicuous 
in the conduct of the claimants, in lying in 
wait to derive a profit from ravages on our 
commerce, and in the clandestine manner in 
which the property was transferred from 
one of these vessels^to the other. That the 
property of the libellants could not be de- 
vested by the capture, or carrying infra 
prsesidia, because a sentence of condemna- 
tion is indispensably necessary to change the 
property. That this sentence of conuumna- 
tion could not operate to produce that effect: 
1st. Because the captors, before condemna- 
tion, had parted with that possession which 
alone could give the court its prize jurisdic- 
tion over the property. 2d. Because, before 
the condemnation, this property had actually 
been brought within the jurisdiction of our 
own courts, and thus became revested by the 
jus postliminii. "3d. Because the sentence of 
condemnation appears on the face of it to 
be inconsistent with every idea of law and 
justice, inasmuch as the fact was committed 
before the arret was passed which was 
made the foundation of the sentence. 4th. 
Because it is in direct violation of the twelfth 
article of the convention with France, inas- 
much as the trade to Port au Prince was a 
trade to the port of an enemy of France, 
which is sanctioned, under certain restric- 
tions, by that article; and also in violation 
of the twenty-second article, which enjoins 
that the adjudication of captured American 
vessels shall be made by the tribunals of 
the country into which the prize shall be car- 
ried; and of the twentieth article, which 
prohibits the sale of goods captured before 
adjudication by competent authority. 

Without considering these arguments in de- 
tail, I shall recur to the principles adopted 
by the district court in its decisions, and 
afterwards cursorily examine such of the ar- 
guments of counsel as shall not appear to me 
to be disposed of by my previous observa- 
tions. In the decree of September 1804 there 
are three questions considered: 1st. Whether 
the libellants could acquire any legal interest 
by a purchase from the brigands. 2d. Wheth- 
er the capture and firm possession, without 
condemnation, could convey a title to the 
claimants which the court could not violate. 
3d. The question of identity. But this last 
is relinquished on the appeal. The second 
question no longer exists, since the produc- 
tion of the condemnation: and on the first I 
would only remark, that it is too much of a 
refinement upon the acquisition of property in 
commercial transactions, especially in the pur- 
chase of the products of the earth from the 
actual possessors and cultivators of the soil. 
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And it is conclusive against the doctrine on 
this point, insisted on for the claimants, that 
even the French courts have not ventured to 
adopt such a principle. But I must here ex- 
press my dissent from the opinion of my 
much respected associate in this court, ex- 
pressed by him in the court below, to wit, 
"that he had no jurisdiction of the question;" 
because, whenever a court has jurisdiction 
of the principal subject of a suit, it must, 
of necessity, decide upon all questions that 
occur in the course of investigation, and 
which have any bearing upon the principal 
cause of action. Had the libellants never 
acquired a legal interest in this property, it 
is clear that their suit must have been dis- 
missed . without any inquiry into the subse- 
quent occurrences. 

In the decree of the court below of April, 
1805, the only subject considered was the 
effect of the decree of condemnation, and it 
was declared irrelevant upon two grounds: 
1st. Because upon the face of it, it appears 
to have been founded on an ordinance passed 
subsequent to the commission of the act for 
which the vessel and cargo were condemned. 
2d. Because the property was actually brought 
within the jurisdiction of the United States 
before the sentence of condemnation was 
pronounced. 

Upon considering the first of these grounds 
it will be perceived that it supposes two 
things, viz. that a decree of a foreign court 
is examinable, and that it derives its validity 
from its correctness; doctrines which, in my 
opinion, cannot be maintained. The respect 
required to be shewn to the decrees of for- 
eign tribunals is not founded upon the mere 
amity of nations. It has for its foundation 
that universal equality and independence of 
all governments from which it results, as 
Vattel observes, that "to undertake to ex- 
amine the justice of a definitive sentence is 
an attack on the jurisdiction of him who 
passed it." It becomes, therefore, an absolute 
right of nations as universal as the principle 
on which it depends, and one which we can- 
not but concede, that "decisions made by the 
judge of the place, within the extent of his 
powers, shall be considered as justly made." 
Not being at liberty to lift up, as it were, 
the mantle of justice cast about their de- 
crees, it is, as to other courts, immaterial 
what errors it covers. Neither the fallibility 
of the judge, the perjury of witnesses, nor 
the oppression and injustice of nations will 
sanction a deviation from this general rule. 
And, perhaps, if this doctrine were not de- 
ducible from any fixed principle, nations must 
long since have adopted it from a necessary 
attention to general convenience; for, other- 
wise, the sentence I am now considering 
might again be reviewed in the courts of 
Santo Domingo, and from thence return to 
our own jurisdiction, after making the circuit 
of all the courts of Europe. 

A question will, no doubt, here suggest itself 
to those who hear me: are our citizens, then, 
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bound to acquiesce under any species of in- 
justice; and do they sue in vain to our courts 
for relief? The answer is, while our govern- 
ment makes one of the society of nations, we 
are bound to submit to the obligation of those 
rules which that society have assumed for 
their conduct; rules which are founded in 
truth and wisdom, and, but for the misap- 
plication arising from fraud and flagitious 
power, are well calculated to produce the 
best effects. 

It is not in our courts that redress is to be 
sought for the errors and injustice of foreign 
decisions. Nations pledge to each other the 
lives and fortunes of their citizens, and even 
their national existence for the integrity and 
correctness of their judicial tribunals; "and 
when justice is refused, or palpable injustice 
done, or rules and forms openly violated, or 
an odious distinction adopted to the prejudice 
of the subjects of another," and negotiation 
for satisfaction fails, the appeal lies to the 
ultima ratio of nations. The government is 
bound to extend a protecting arm to her cit- 
izens, while confining themselves strictly with- 
in the limits of their duty; and to make com- 
pensation to them for such injuries as policy 
may withhold her from resenting. The juris- 
diction of the court of admiralty is of a pe- 
culiar nature, acting wholly in rem, and not 
affecting the rights of any persons whomso- 
ever, except so far as they exist in the thing 
which is the subject of the libel. Its decrees 
are conclusive against all the world; a doc- 
trine which, as to the right of property in 
the subject libelled is strictly and universally 
correct, "whenever the court is erected within 
the jurisdictional limits of the power which 
constitutes it, when the subject is of admi- 
ralty jurisdiction, and the court professes to 
sit and judge according to the law of nations 
and the style of the admiralty." Nor must 
it be supposed that, to produce this effect up- 
on the right of property, the decision of the 
court must be formed upon a just idea of the 
law of nations, as applied to any particular 
case. A decision founded upon an erroneous 
opinion will be as efficient in that respect as 
one which flows from the most unerring judg- 
ment. It is the thing decreed that courts of 
justice are to regard, and not the reasons 
from whence the conclusions were deduced. 
Governments, indeed, will examine into the 
correctness of proceedings against their cit- 
izens, and will insist upon satisfaction, or 
dissolve the bonds of peace. 

It remains for me to consider the "second 
principle upon which the court below founded 
the decree of April last in favour of the libel- 
ant: to wit, "that as the property of the 
actors was actually brought into their own 
jurisdiction long before any judicial decision 
had taken place elsewhere, and as the mar- 
shal of this court had custody of it at least 
three months prior to any such decision, that 
alone might have been good cause for order- 
ing restitution." In the argument upon this 
head, counsel contended that it was the poa- 
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session alone which could bring the subject 
within the jurisdiction of the court of admi- 
ralty that condemned it. That in parting 
with the possession by the sale, the court 
lost its jurisdiction, and could not affect the 
right of property by their decree. The court 
below, without adopting this idea in the ex- 
tent contended for, appears to have acted 
upon another, namely, that coming within 
our jurisdiction, it could no longer be subject 
to the courts of France, and the property 
revested by the jus postliminii. I am sorry 
to be here again under the necessity of adopt- 
ing a different opinion. Mere locality will 
not, of itself, deprive one court of its juris- 
diction, nor give jurisdiction to another. A 
prize brought into our ports by a belligerent 
continues subject to the jurisdiction of the 
capturing power, although the corpus be with- 
in the limits of another jurisdiction; and it is 
now the general practice of European nations 
to condemn in their own courts captured ves- 
sels carried into the ports of an ally, or even 
a neutral. On the other hand, a prize brought 
into our ports would rot by that circumstance, 
be subjected to our jurisdiction, except In 
the single case of assuming jurisdiction to 
protect our neutrality; as in the eases of 
capture within our jurisdictional limits, or by 
vessels fitted out in our own ports. Nor does 
it appear to me that the jus postliminii can 
attach in this case, because this capture was 
not a reprisal upon us as a nation, but upon 
a single offending individual in the commis- 
sion of an act not authorized by his nation. 
To satisfy the mind on this subject it is nec- 
essary to inquire what is the liability of an 
individual of a neutral state who commits 
an act inconsistent with his neutrality, or 
even with the municipal laws of another na- 
tion. How is the state to which he belongs 
affected by his conduct, and who is to decide 
upon the offence with which he is charged? 
As to the tribunals that are to determine on 
the offence, there is no longer any difference 
of opinion among civilized nations. Every 
nation is the arbiter and vindicator of its own 
rights; and the courts of the capturing power 
have exclusive jurisdiction of questions aris- 
ing on supposed breaches of neutrality, the 
violation of belligerent rights, or even of 
municipal laws. With regard to the liability 
of individuals charged with those offences, it 
is proper to observe that, in strictness, every 
nation is bound to restrain its own citizens 
from the commission of offences against all 
other nations. But, as it is impossible, in 
the present state of things for the most vigi- 
lant government to prevent those aggressions 
which a love of gain and spirit of adventure 
are hourly producing, nations have agreed in 
giving up the individual to the consequences 
of his own temerity, and the offender is now 
treated as an individual enemy. He is aban- 
doned by his own government, and cannot 
even claim the rights of war, but from the 
humanity or policy of his captor. A consider- 
ation which will set this idea in a strong 



point of view, and shew that he is considered 
as waging an individual war with the captur- 
ing belligerent is that, if he escapes, or res- 
cues his vessel, after the capture, he is never 
demanded of his government, but avoids the 
danger as any other enemy would in similar 
circumstances. If an American vessel, char- 
ged with a breach of neutrality, should be 
captured by a belligerent beyond our juris- 
dictional limits, and, before condemnation, 
should be driven into one of our ports either 
by stress of weather or pursuit of an enemy, 
will it be contended that this court can in- 
terfere to devest the captor of his possession? 
It must be recollected that such an attempt 
would draw to this court the jurisdiction of 
a question which it is the acknowledged right 
of the belligerent to have decided by his own 
tribunals. Therefore, in the ease of a neutral 
captured under the charge of breach of neu- 
trality, .the jus postliminii can only attach 
in case of rescue or recapture; and his nation 
cannot interfere to restore that possession 
which he has lost by the capture, without be- 
coming a party in the contest. She regards 
the individual and capturing power as bellig- 
erents, between whom she is bound equally 
to observe the laws of neutrality, and par- 
ticularly to consider possession as the crite- 
rion of right, at least while the cause of cap- 
ture is in its progress to adjudication. 

It will be perceived how large a portion of 
the argument went to justify, or condemn, the 
trade in which this vessel was engaged; the 
one side contending that the libellants had 
committed no act for which the vessel was 
liable to condemnation: the other, that they 
had a question which is exclusively cogniza- 
ble in the courts of the capturing power, but 
which this court would be compelled to de- 
cide, if the libel be sustained upon a claim in- 
terposed on behalf of the captors, or even, I 
conceive, of their vendee; unless there were 
reason to contend that the vessel was pirat- 
ically captured. At the same time I heartily 
concur in the opinion that, as between neutrals 
at least, a sentence of condemnation is indis- 
pensably necessary to produce a complete de- 
vestiture of property; and, unless the neutral 
property captured be put in train for a legal 
adjudication, I should think a nation at liber- 
ty to seize it, as having been piratically taken. 
For the capturing power is bound to satisfy 
a neutral nation that she had a right to attack 
her citizen; and it will be found, upon reflec- 
tion, that this cannot be satisfactorily done in 
any other mode than by a decree of her tri- 
bunals of justice. 

Much has been said about the different 
modes adopted by European nations respecting 
the devestiture of property captured. These 
rules were universally adopted by the respec- 
tive nations to regulate the elaims of their 
own citizens in questions of salvage and resti- 
tution. In case of alliance in war, each na- 
ti<m extended to its ally the benefit of a rule 
which ascertained the rights of its own citi- 
zens; and the correctness of these rules was 
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mere matter of speculation, not affecting the 
interests of neutrals, until Great Britain 
thought proper, in the last war, to exact a 
salvage on the recapture of -neutral property. 

There appear to me to remain but two 
points made by counsel on which it may 
be necessary for me to remark: 1st. How 
far the sentence of condemnation would af- 
fect the property after the sale. 2d. "Wheth- 
er the whole transaction was not incon- 
sistent with the treaty subsisting between 
the two nations, and therefore produced no 
■change of property. In the case of Sheaff v. A 
Parcel of Sugars [Case No. 12,730], decided in 
this district court in the year 1800, in favour of 
the purchasers, and confirmed on appeal to the 
•circuit court, the property captured was car- 
ried into the Havanna and libelled and eon- 
-demned in a French court sitting at the Cape. 
The sale also took place prior to the condem- 
nation. It was indeed asserted in that case, 
as in this, that the sale was made with con- 
sent of the captain; but there was no evidence 
to prove it. In two important features, then, 
these cases are parallel, and I might rest my 
opinion as to this point on precedent alone. 
But it affords me more satisfaction to be able 
to decide on principle also. As the sale was 
not made by order of a competent tribunal, 
•and was made by the captors at a time when 
their right was not consummated by a judicial 
decision, the claimant, in this case, could have 
acquired no more than an inchoate right, sub- 
ject to be confirmed or defeated by the event 
of the decision of the court to which the cause 
was referred. That is, he acquired no greater 
interest than that of the captor from whom he 
purchased. Had the decision been against the 
captors, with the evidence now before me I 
should not hesitate to decide in favour of res- 
titution; but by the decree of condemnation 
the government of France has made the act 
of capture its own; and all questions of in- 
dividual interest are at an end. The whole of 
the arguments founded on the violation of the 
treaty is subject to the general objection, that 
they lead to a revision of the decree of a for- 
eign tribunal. The French courts are bound 
by the convention with France, and it is to be 
presumed that they bear it in * mind in their 
-decision. They possess the same power in con- 
struing its meaning and effects that we do; 
•and though their opinion may be erroneous, 
their decree would not therefore be vitiated. 

"With regard to the ground of argument 
drawn from the 12th article, to wit, that Port 
de Paix is the port of an enemy of France, and 
cheref ore a trade with it is sanctioned by that 
article, I think it totally incorrect in point 
of fact. France has not yet relinquished the 
•contest; and, until she does, I must think that 
all the ports of that island are still ports of 
France; that she possesses a right to exclude 
all commerce with them; and to affix a pen- 
alty for breach of this exclusion. There is a 
peculiarity in the unhappy conflict raging in 
that devoted island, which should make us 
besitate in applying to it the rules of war as 



between independent nations. Great Britain, 
deeply interested as she is in distressing and 
embarrassing France, has not ventured to ap- 
ply the laws of war to this newly erected em- 
pire. On the contrary, she condemns our ves- 
sels carrying contraband of war to the brig- 
and ports, as if to the ports of her enemy, al- 
though, in fact, they are carried to the most 
inveterate enemies of her rival. 

As the 20th article of the convention relates 
only to capture for carrying contraband of 
war to an enemy's port, I shall pass it over 
without any observations; and shall close with 
a few remarks on the 22d, article, the last no- 
ticed in the argument The first clause of this 
article, and the only one relative to this case, 
is. in the following words: "It is further 
agreed, that in all cases, the established courts 
for prize causes, in the country to which 
prizes may be conducted, shall take cognizance 
of them." It strikes me upon an attentive 
consideration of this article, that the only ob- 
ject of it was a recognition of the established 
doctrine that the courts of the capturing pow- 
er shall judge of the legality of capture; and 
to add the very necessary provision that the 
reasons of condemnation shall be, in all cases, 
expressed in their decrees. But certainly the 
words literally taken will produce the infer- 
ence contended for by counsel, to wit, that 
vessels captured from our citizens by France 
cannot be condemned except in a French port. 
It would be absurd to suppose that it was in- 
tended to give jurisdiction to the courts of 
any neutral or ally into whose ports such 
prizes might be carried. If this were a just 
construction of the article, it would only fol- 
low that a violation of the treaty had been 
committed for which France is bound to make 
atonement; and that the court of admiralty of 
Santo Domingo was incorrect in proceeding 
to adjudicate a vessel not lying in their own 
port: but I conceive that the validity of the 
decree would be still unshaken. If this arti- 
cle was not brought to the notice of that court," 
it may well be attributed to the laches of the 
libellant himself, in not making this defence, 
nor indeed any other, in a court that was 
open to his claim. But there is a liberality 
and candour in the construction of treaties 
which would make me reject the one here con- 
tended for, were it necessary to decide upon 
it. For, I could never be induced to think that 
a point of such importance would be left to 
mere inference, by the able men who negotiat- 
ed that treaty, when it could so easily have 
been expressed in a single unequivocal sen- 
tence. Nor do I think that the interest of the 
neutral would be promoted by a construction 
subjecting the fair trader to the melancholy 
inconvenience of detention in some distant 
port, until he could be safely conveyed to 
that of the captor for adjudication; or be ex- 
posed, perhaps, to the perils of the ocean dur- 
ing a tedious voyage, for the same purpose. 

Upon the whole, I am of opinion that the 
decrees in these cases should be reversed, and 
the libels be dismissed. But as the claimant 
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purchased before condemnation, and the libel- 
lant had a fair claim to this investigation, let 
each party pay his own costs. 

[NOTE. An appeal was taken from this de- 
cision to the supreme court, which reversed 
the decree of this court, and remanded the 
cause for final decree in pursuance to the opin- 
ion therein delivered. 4 Cranch (8 U. S.) 241. 
The decree of the supreme court directed "the 
cargo of the Sarah to be restored to the original 
owners, subject to those charges of freight, in- 
surance, and other expenses which would have 
been incurred by them in bringing the cargo 
into the United States." In carrying this de- 
cree into execution the circuit court made a final 
decree making no allowance for expenses at the 
nort of landing nor for insurance. It also 
charged the claimants with interest on the mon- 
ey into which the cargo had been converted. 
(Opinion of the circuit court not reported. But 
see dissenting opinion in the case on appeal of 
Mr. Justice Johnson, who delivered the opin- 
ion below.) An appeal from this decree was 
taken to the supreme court, where the decree 
below upon these points was reversed. Mr. 
Chief Justice Marshall delivered the opinion. 
Mr. Justice Johnson dissenting. 5 Cranch (9 
U. S.) 313.] 
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ROSE v. HIMILI et al. 

. . [Bee, 300.] i 

District Court, D. South Carolina. Sept 6, 
1804.2 

Prize— Foreign Capture op American Vesseit— 

Bringing into Jurisdiction — Time 

op Condemnation. 

Property captured by a French privateer, sold 

in a Spanish port before condemnation, and 

brought by the purchasers to this place, will be 

restored by this court, upon suit brought by an 

agent of the first owners; the property being 

sufficiently identified, and the original owners 

being citizens of the United States. 

BEE, District Judge. Although two sepa- 
rate libels have been filed in this cause, yet 
it has been considered all along as forming 
but one suit. There have been, also, separate 
claims interposed, and the pleadings are made 
up in both cases separate; but all the evidence 
adduced, and the arguments of counsel, have, 
in a great measure, considered this cause in 
one view only, with the exception of its being 
contended, that the claimants, Gronings, stand 
in a different situation, as being purchasers 
(without notice, and at second hand) of a 
part only of the coffee in dispute. The libels, 
which are transcripts of each other, state, 
that the schooner Sarah, commanded by Josh- 
ua Hubert, with Henry Rose on board as 
supercargo for the owners, American citizens, 
residing at Norfolk in Virginia, being on a 
voyage from Port-au-Prince, where she had 
taken a cargo entirely belonging to citizens 
of the United States, and bound to Virginia, 
was, on the 24th February last, on the high 
seas, a few leagues from the island of Cuba, 



? [Reported by Hon. Thomas Bee, District 
Judge.] 

2 [Reversed in Case No. 12,046. Decree of 
ciicuit court reversed by supreme court in 4 
Cranch (8 U. S.) 241.] 



forcibly taken possession of by. a French 
privateer called La Francois, commanded by 
one Domnaque, and carried into Barracoa un- 
der Danish colours; where, without any in- 
vestigation or condemnation, according to the 
established laws of nations, the cargo was sold 
and disposed of to a certain Raymond Cott, 
either on his own account or as agent for 
others, and the greater part thereof clandes- 
tinely removed in the night from the said 
schooner Sarah on board the schooner Ex- 
ample, commanded by the said Cott, and 
brought into this port by him in the month of 
March last, when it was attached by process 
from this court, on account of the former own- 
ers. To this libel two several claims and an- 
swers have been filed: One by 1. 1. Himili, as 
consignee and agent for Nathaniel Bingley, a 
citizen of Virginia, and owner of twenty-eight 
hogsheads, two tierces, and six sacks of coffee, 
imported in the schooner Sarah and arrested 
as stated in the libel; the other by Lewis and 
R. Groning as owners of forty hogsheads of 
coffee imported in the schooner Example, and 
arrested as also stated in the libel. The claim- 
ants neither admit nor deny the allegations 
in the libels, having, as they allege, no knowl- 
edge thereof; but say, that they had heard and 
believe that the schooner Sarah and cargo 
were captured as there stated, and were for- 
feited by the laws of France for trading with 
the brigands of Hispaniola. The claims and 
answers further state, that the said Henry 
Rose, fully sensible of the forfeiture incurred, 
and to prevent the delay incidental to con- 
demnation, which only could be effected, by 
sending to the tribunal of St. Domingo, agreed 
to purchase the vessel and a part of the cargo 
from the commander of the privateer, on 
terms settled between them, without waiting 
for a formal condemnation. The claimants 
further state that they have heard and believe, 
that a regular condemnation had been made of 
vessel and cargo at one of the ports of St. 
Domingo; that the sentence was detained for 
forty days by some accidental causes, but 
afterwards forwarded to the captain of the 
privateer. The claimants further state that a 
special agent had been sent to procure a copy 
of the condemnation, and they contend that, 
admitting the capture as stated in the libel, 
yet as the sale was with the assent of the 
actor in the first instance, and since sanc- 
tioned by the decree of condemnation, (as 
they have heard and believe) therefore their 
right and title is good in law, and the libel 
ought to be dismissed. Replications have been 
filed to these claims and answers, which ad- 
mit the purchase of the schooner Sarah by 
the said Henry Rose, and the claims and an- 
swers in relation thereto, but protest against 
every other part of the same. 

From this view and statement of the plead- 
ings, several questions have been made and 
agreed upon by the different counsel. (1) As 
to the identity of the articles. (2) As to the 
legality of the capture. (3) As to any change 
of property by the capture. (4) Whether the 
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libelant's title to the property is such as will 
entitle Mm to maintain suit for the same. 

In considering these questions I will begin 
with the last, viz. whether under existing cir- 
cumstances of the trade to Port-au-Prince, 
the actors could acquire property in any arti- 
cle purchased there. 

The counsel for claimants have, with great 
ingenuity, contended this point, and ad- 
duced a variety of reasoning to prove that 
the cargo of the brig Sarah having been pur- 
chased in a brigand port, the title is bad in 
the first instance. Admitting the foree of this 
argument, as far as it may apply in a court 
of the nation claiming the jurisdiction and 
where this is stated to be an offence, the 
question occurs— Is this court competent to 
decide? The proclamation said to have been 
issued, forbidding such trade, is not produced. 
Hearsay evidence of its being issued is brought 
forward, but in such a loose and vague way as 
to afford no precise knowledge of its tenor; 
and even if it did exist, it being only a mu- 
nicipal law Of that country, this court can 
have no cognizance of a breach of it. The 
case of The "Walsingham Packet, quoted from 
2 O. Rob. Adm. 77, does not apply. The ques- 
tion there was, whether a British court of ad- 
miralty was not bound to take notice of a 
flagrant breach of the municipal laws _ of that 
country, as respected the transactions of their 
own subjects, coming immediately before 
them: even there the principle was not recog- 
nized in the court below, but on appeal to the 
superior court it was established and affirmed, 
that a British claimant could not entitle him- 
self in that court to a restitution of property, 
which, by his own shewing, had been em- 
ployed in an illicit trade. Is there any simi- 
larity between that and the present case? By 
the ninth section of the judiciary act [1 Stat. 
76], this court has jurisdiction of all civil 
causes of admiralty and maritime jurisdiction, 
including all seizures under laws of impost, 
navigation or trade, where the seizures are 
made within their respective districts, either 
on land or water, as well as upon the high 
seas; and also of all suits for penalties or for- 
feiture incurred under the laws of the United 
States; but will this give jurisdiction as to 
any offences against the municipal laws of 
other countries? Surely not. This case was 
assimilated to that of blockade. One is rec- 
ognized by the law of nations, or treaty, 
which is tantamount between the parties to 
the treaty. The other is merely municipal; 
but I will suppose that a neutral vessel had 
escaped from a blockaded port and was cap- 
tured for having entered it contrary to the 
law of nations; and that this vessel is after- 
wards recaptured. Will it be contended that 
the original owner, in a court of his own na- 
tion, cannot claim his property on payment 
of salvage, because he had committed a breach 
of the law of nations? The entering the block- 
aded port was only illegal as to the nation at 
war. The party does it at his peril. He runs 
the risque and is amenable to the offended na- 
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tion if caught Do policies of insurance become 
void, because of this illegality in the trade"? 
The premium of insurance rises according to 
the risques, but the contract is not vitiated by 
a breach of the municipal laws of other states. 
On this point therefore, - 1 am decidedly of 
opinion that this court has no jurisdiction. 

I will now consider whether any change 
of property has taken place; and here it 
might be sufficient to say, that no evidence 
on that point has been produced, except the 
seizure and carrying the Sarah into Barra- 
coa; and the consequent possession for 
twenty-four hours and upwards, which was 
contended on the authority of Vattel to be 
sufficient. To this I answer, that it seems 
to be the settled law of nations at this day, 
that before ship or goods can be disposed of 
by the captor there must be a regular ju- 
dicial proceeding, wherein both parties may 
be heard, and condemnation thereupon, as 
prize in a court of admiralty, judging by the 
law of nations and treaties. This is laid 
down in the famous answer to the Russian 
memorial, reported in Collet Jurid. p. 135; 
and the law there stated has never been con- 
troverted since. In Lindo v. Rodney, Doug. 
613, note, Lord Mansfield declared the 
unanimous opinion of the court, that no 
property vests in any goods taken at sea 
or land till a sanction of condemnation. 
This was recognized and established in this 
state in the case quoted from Bay, 471. 
There the court declared, they could by no 
means assent to the doctrine from Vattel, 
(which was relied on with such apparent 
earnestness in this cause also) and after re- 
ferring to numerous authorities the judges 
declare, that after all those authorities, and 
the reason of the thing itself, which appears 
to be a part of the acknowledged law of na- 
tions, a bare dictum of VatteFs, however re- 
spectable his authority may be in other re- 
spects, is not of sufficient weight to justify 
the position contended for. It is stated in 
the pleadings that the party consented to the 
sale and transfer. No proof however is pro- 
duced on that' point I shall therefore pass 
- it over, as well as the next, relative to the 
legality of the capture, that being already 
considered fully in the first part of this de- 
cree. 

The last and only remaining question to be 
considered is respecting the identity of the 
articles libelled against It appears from the 
return of the marshal on. the first warrant, 
that he arrested twenty-eight hogsheads, 
two tierces, and six sacks of coffee, which, 
by the claim and answer of Mr. Himili, he 
acknowledges to have been imported in the 
schooner Sarah, and consigned to him by 
Nathaniel Bingley. This part of the Sarah's 
cargo had never been removed from the 
time it was shipped at Port-au-Prince, until 
the Sarah arrived in this port; and the 
counsel for the claimants acknowledge the 
evidence respecting these articles, to be 
strong, though not conclusive. I have no 
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doubt on the matter, and therefore decree 
restitution thereof with costs. The marshal 
returns on the second warrant, that he ar- 
rested forty hogsheads of coffee, as men- 
tioned therein, part marked "WP," and part 
"HR." These marks agree with the original 
invoice at Port-au-Prince. They were im- 
ported here and landed from the schooner 
Example, Captain Cott, as appears by his 
manifest, delivered to Mr. Thompson, the 
boarding officer. It appears that he pur- 
chased part of the Sarah's cargo at Barracoa, 
that the schooner Example, which he com- 
manded there, was carried alongside the 
Sarah, and took out great part of her cargo 
in the night, and brought it to this port 
Richard Smallwood, a customhouse officer, 
■weighed the cargo of the schooner Example. 
It consisted of hogsheads and bags of coffee, 
and of coffee in bulk. Some of the hogs- 
heads were marked "HR," but the "R" was 
scratched over by the mate to make it agree 
with the permit Park Avery says, Mr. 
Groning purchased eighty-one hogsheads and 
'other parcels of coffee from Mr. Himili in 
May last, imported in the schooner Exam- 
ple, and marked "H." Some were marked 
"WP" and "HR," others had their marks 
rubbed out; and in some of those marked 
"HR," that mark was erased; but this had 
.been done prior to Mr. Groning's purchase, 
who was ignorant of any claim to them. Cap- 
tain Muiz proved the removal of part of the 
cargo from the Sarah to the Example, at Bar- 
racoa, at night. James Gabeau proved the 
landing of about eighty hogsheads of coffee 
from the schooner Example, marked "WP," 
which mark he erased. Captain Dickenson 
saw forty hogsheads of coffee turned out of 
Mr. Groning's store; he could trace out the 
old marks of "WP" and "HR," one of which 
had a paint brush run across it. Mr. Mar- 
tel was present when the marshal seized 
forty hogsheads coffee from Mr. Groning. 
The marks were scratched out, some with a 
painter's brush, others with a cooper's ax. 
The original marks, however, "WP" and 
"HR" were still discernable, and the whole 
were new marked "H." Many of those 
marked "WP" were done by himself at 
Port-au-Prince. Mr. Ludiman, the deputy 
marshal, says, he seized forty hogsheads of 
coffee in Mr. Groning's possession, who said 
he had purchased them from Mr. Himili. 
They had been originally marked in the cen- 
tre of the head, "WP" and "HR." Some 
were rubbed off, and others blacked over; 
and they were all new marked with the let- 
ter "H." 

Here then is evidence of eighty-two hogs- 
heads with these marks, having been landed 
from the Example, evidence of part of the 
cargo of the Sarah being put on board the 
Example in the night, further evidence of 
the cargo of the Sarah having been pur- 
chased by captain Cott for Mr. Bingley, of 
his consigning it to Mr. Himili, and Mr. 



Himili selling it to Mr. Groning, of all the 
marks being altered, after her arrival here, 
but they were still so visible as to be plain- 
ly distinguished, and all this from the evi- 
dence of seven different witnesses. Com- 
pare this with the case quoted from 1 C. 
Rob. Adm. 328. There the court said it did 
not absolutely appear, that the ship was the 
same, and the property may have under- 
gone a conversion by fair sale. Here there 
can be no doubt either as to vessel or goods. 
It is scarcely possible ever to obtain clearer 
evidence than that before the court The ar- 
ticles are the same, and no evidence 'is pro- 
duced, to shew that the original owners 
have ever been legally divested of them. I 
am therefore decidedly of opinion, that resti- 
tution of the forty hogsheads be also made, 
and decree accordingly, but without costs as 
to Messrs. Gronings. They were innocent 
purchasers, and although they may have 
their remedy over, yet they ought not to be 
saddled with the costs of this libel. Theirs 
is different from Bingley's purchase, who 
knew the situation of vessel and cargo, as 
Captain Muiz says he heard him declare that 
the captain of the privateer was wrong to 
give up the vessel's papers, as there would 
be some difficulty in condemning her. Let 
these parties therefore each pay their own 
costs. 

As notice of an appeal has been publicly 
given, I have entered more fully into the 
reasons of my decree than usual. I have ma- 
turely weighed the arguments of the counsel, 
and considered the circumstances of this 
ease, and having determined to the best of 
my judgment, I shall rest perfectly satisfied 
with the decision of the superior tribunals. 

[NOTE. There was a third libel between the 
same parties. This case was subsequently 
heard, and the court affirmed the principles laid 
down in the opinion above, and ordered a res- 
titution. Case No. 12,048. Appeals were then 
taken in all three cases to the circuit court by 
the claimants. Upon a hearing the judge or- 
dered that the appellants have time to adduce 
evidence to prove the assent of the libelants to 
the sale of the articles libeled or the legal con- 
demnation thereof. Case No. 12.045. Upon 
the hearing of the cause on appeal the decree of 
the district court was reversed, and the libel dis- 
missed, each party paying his own costs. Id. 
12,046. An appeal was then taken to the su- 
preme court, where the decree of the circuit 
court was reversed, and the cause remanded for 
final decree. 4 Cranch (8 U. S.) 241. The de- 
cree of the supreme court directed "the cargo 
of the Sarah to be restored to the original own- 
ers, subject to those charges of freight, insur- 
ance, and other expenses which would have been 
incurred by them in bringing the cargo into the 
United States." In carrying this decree into 
execution the circuit court made no allowance 
for expenses at the port of landing, nor for in- 
surance. It also charged the claimants with 
interest on the money into which the cargo had 
been converted. (Opinion of the circuit court 
not reported, but see dissenting opinion in the 
case on appeal by Mr. Justice Johnson, who de- 
livered the opinion below.) An appeal from this 
ruling was taken to the supreme court. wher<> 
the decree below was upon these points re- 
versed. 5 Cranch (9 U. S.) 313.] 
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Case No. 13,048. 

KOSE v. HIMILL 

[Bee. 308.] i 

District Court, D. South Carolina. April, 
1805.2 

Pbize — Poheiqn Condemnation — Regulation 
Made after Capture— Restoration. 

A sentence of condemnation, founded upon a 
municipal regulation, which was not made till 
after the capture of the property on the high 
seas, shall not avail to prevent restitution of 
such property to the original owners, if it be 
brought within the jurisdiction of the courts 
of this country, of which those- owners are citi- 
zens. 

BEE, District Judge. The proceedings in 
this case are similar to those in the cause be- 
tween the said parties, which -was determined 
before me on the 6th of September last. 
LCase No. 12,047.] In the decree then deliv- 
ered I stated that, although two separate li- 
bels had been filed, yet they had been con- 
sidered as forming but one suit; and the par- 
ties agreed that all the evidence then pro- 
duced, should be applied to both cases. But 
as new evidence has since been adduced, and 
which is contended on the part of the claim- 
ant to be final and conclusive, it has become 
necessary to reconsider the testimony as far 
as relates to the case now before the court. 
It is contended by the advocates for the 
actors that two points only are necessary to 
be considered: 1st. Whether the property li- 
belled against is established by sufficient 
proof) to be the same that was seized on the 
high seas, and carried into Barracoa and 
there sold? 2d. Whether the right of the 
original owner has undergone any change? 

In support of these points, the whole evi- 
dence as to the identity of the articles, has 
been recapitulated; and the new evidence of 
Mr. Bingley, (who "was mate of the Sarah 
when captured, and. who purchased and ship- 
ped, by his own shewing, all the remainder 
of the Sarah's cargo, that could not be stowed. 
in the Example, and consigned it to the claim- 
ant by the Sarah) in addition to the former 
evidence, is contended to be fully sufficient as 
to the first point 

As to the second, (whether the right of the 
original owner has undergone any change) a 
variety of arguments has been used, and a 
number of cases produced to shew that no 
change of property has taken place, particu- 
larly that the decree of condemnation, which 
could^ not be procured on the former trial, but 
is now produced and filed, can have no .oper- 
ation on the present question, because that 
decree is dated the 13th of July, 1801, and is 
grounded on an ordonnance of the governor 
general of St. Domingo, dated the 10th of 

i [Reported by Eon. -Thomas Bee, District 
Tudjre.] 

2 [Reversed in Case No. 12,046. Decree of 
circuit court reversed by supreme court in 4 
Oranch (8 U. S.) 241.] 



March preceding; whereas it appears from 
evidence before the court, that the capture 
was made on the 23d February, 1804, fifteen 
days prior to the ordonnanee, for a breach of 
which she is condemned; and that the pro- 
cess of this court, under which this suit was 
commenced, issued in April, three months be- 
fore the date of the decree of condemnation. 
A number of cases were produced to shew 
that property taken, on the high seas cannot 
be changed but by condemnation, and that 
this must be done by courts of competent ju- 
risdiction, and also that it must appear that 
the property was condemned either as contra- 
band or belonging to an enemy. That in the t 
present case the offence stated in the decree 
of condemnation, being for a breach of mu- 
nicipal law, the court could have no jurisdic- 
tion, unless seizure was made within its juris- 
dictional limits, and not on the high seas. 
For the claimant it was contended: 1st 
That it was incumbent on the actor to shew 
a good title to the articles in the 'first in- 
stance. 2d. That he has been divested of it 
improperly, by this suit It was contended 
with great.earnestness that Port-au-Prince, at 
the time of the purchase, being possessed by 
the brigands, no sale by them could be legal, 
and, therefore, the actors having no good title 
in the first instance, cannot claim the justice 
of this court 3d. That the capture was 
made in such a way as to enable the pur- 
chasers under it to hold against all persons 
whatsoever. It was also contended, that al- 
though the decree of condemnation recites the 
ordonnance of the governor general of the 
10th March only, yet there were previous or- 
donnances of a similar nature against trade 
with the brigands, and that the decretal part 
being the substance of the decree, and that 
part declaring the property to be condemned, 
is fully sufficient; and that the reasoning on 
which it is founded, cannot affect the decree 
itself. That let the grounds of condemna- 
tion, in a court of competent jurisdiction, be 
what they may, the sale Is conclusive as to 
purchasers, even if made before condemna- 
tion. Much time was consumed in the dis- 
cussion of cases relative to insurance, which 
differ extremely from the present; as also re- 
specting condemnations, where the vessel was 
not immediately within the jurisdiction of 
the court, but in another country. 

I do not think it necessary at present to go 
over all these arguments and cases again. I 
have formerly decided on this point, and find 
the case from 4 C. Rob. Adm. 43, supports 
that decision. In my former decree, I ex- 
amined minutely all the evidence as to the 
identity of the property, and if any further 
proof was wanting, that is fully supplied by 
the new witness, Mr. Bingley. The only 
question, therefore, now necessary for me to 
Investigate is, whether the decree of condem- 
nation filed in this cause, is final and conclu- 
sive, or whether this court, under the peculiar 
circumstances of this case, may not, if it 
shall be found irrelevant, say so. In a for- 
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mer decree already mentioned, I also deliv- 
ered my opinion that no transfer of property 
could legally take place so as to divest the 
former owner, without a regular previous con- 
demnation by a court having competent ju- 
risdiction. How will this apply to the case 
now before me? The property libelled is forc- 
ibly taken possession of on the high seas 23th 
February, 1804, the sale is made soon after, 
and the property brought to Charleston the 
22d April following, where it was attached by 
process of this court. No condemnation of 
this property took place until the 13th July 
rollowing, and the only g. ound stated for sach 
condemnation is an ordonnance of the gov- 
ernor general of St. Domingo, dated the 10th 
March preceding, and subsequent to the cap- 
ture; but it is alleged that there was proof of 
another ordonnance forbidding the trade, in 
a former cause; if so, it should have been 
produced again and made an exhibit, if reli- 
ance on it was contemplated. I hold myself 
bound to determine according to law, and the 
evidence produced or admitted in each case. 
It might be sufficient for me on this occasion, 
barely to refer to former decisions, where I 
have thought it necessary that a regular con- 
demnation should precede a sale, unless by 
order of court, with consent of parties, or in 
case of perishable articles; but where a de- 
cree of condemnation is brought forward and 
relied on, and it appears on the face of it, that 
it is grounded on an ordonnance, (and that a 
municipal one) passed subsequently to the 
capture, ought not the decree to be opened and 
examined, and can this in any manner shake 
the established doctrine that decrees of for- 
eign tribunals ought to be respected? I think 
not. Had the property been condemned as 
belonging to an enemy or as contraband of 
war, I should have thought myself bound not 
to interfere, and the only remedy left to the 
owners would have been that pointed out by 
the counsel for the claimant, to apply to the 
court of appeal of the party, where the con- 
demnation was made, or to the executive of 
the party insured. But in the present case, 
as the property of the actors was actually 
brought within their own jurisdiction long 
before any judicial decision had taken place 
elsewhere, and as the marshal of this court 
had the custody of it, at least three months 
prior to any such decision, that alone might 
have been good cause for ordering restitution; 
but when in addition to this it appears that 
the decree declaring this legal prize, is stated 
to be in pursuance of a local ordonnance, and 
that made subsequent to the seizure, I hold 
myself bound under the circumstances of this 
case to support the libel filed in this cause, 
and do order, adjudge and decree that the 
prayer thereof whieh claims restitution, be 
granted. As it does not appear that the 
claimant was any way concerned in the cap- 
ture, or that there was any collusion between 
her and the captors, I therefore order that 
each party pay his own costs. 
[See note to Case No. 12,047.] 
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ROSE v. KENNEDY. 

[1 Cranch, C. C. 29.] i 

Circuit Court, District of Columbia. July 
Term, 1801. 

Slavery — Bringing into State — Oath — Certifi- 
cate or Justice of Peace. 

The certificate of a justice of the peace of an 
oath taken by the owner of a slave may be read 
to the jury as evidence in itself that the oath 
required by the statute was taken, although the 
oath so certified varies from that prescribed. 

Action of assault and battery to try the 
plaintiff's right to freedom. She was brought 
into Virginia in the year 1792, and she 
claimed to be free because her owner had 
not taken the oath prescribed by the act of 
Virginia of December 17, 1792, § 4 (Rev. 
Code, p. 196; Ed. 1803, p. 187). 

The defendant [James Kennedy] produced 
a certificate, by T. Hooe, a justice of the 
peace", of an oath taken by the owner on the 
28th of December, 1792, but varying in some 
respects from the oath prescribed. 

The plaintiff objected to the paper being 
read to the jury, to prove that the owner took 
the oath prescribed by law, on account of the 
variance; and prayed the court to instruct 
the jury that the paper, in itself, is not evi- 
dence of that fact. 

But THE COURT refused to give that in- 
struction, and directed it to be read to the 
jury, and instructed them that they might 
judge from that, and the testimony produced, 
whether the oath was taken or not. 

CRANCH, Circuit Judge, contra. The pa- 
per is not in itself evidence that the oath, as 
prescribed, was taken. For when a magis- 
trate undertakes to certify how he has ad- 
ministered an oath, the jury cannot, without 
proof, presume any thing not certified. They 
cannot say that he administered the oath in 
any other form than he has certified. 



Case K"o. 13,050. 

ROBE v. NILES. 

[Abb. Adm. 411.] 2 

District Court, S. D. New York. Jan. Term, 
1849. 

Witness— Competency— Wife of Party— Exam- 
ination to Disprove Marriage. 

A female offered as a witness and objected to, 
upon the ground that she is the wife of the par- 
ty calling her, cannot be examined to disprove 
the marriage when there is sufficient evidence 
aliunde before the court to raise a presumption 
of marriage. 

[Cited in Kelly v. Drew, 12 Allen, 110.] 

This was a libel in personam, filed by 
George Rose against Hiram Niles and John 
R. Wheeler, to recover seamen's wages. The 
libel demanded wages for navigating the 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 iReported by Abbott Bros.] 
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canal boat Emerald, owned by the respond- 
ents, from Troy to New York, and for re- 
maining with and keeping her afterwards, 
upon an alleged agreement to pay libellant 
one dollar per day, with board, for these 
services. The answer denied the agreement 
charged, and that the services alleged were 
rendered. The libellant offered the deposi- 
tion of one Julia Kemble, taken out of court 
in the cause, in support of the allegations of 
the libel. The respondents objected to it as 
incompetent, upon the ground that the wit- 
ness was the wife of the libellant To sus- 
tain the objection, they proved by several 
witnesses, that the proposed witness and the 
libellant cohabited together as man and wife, 
and had declared, in presence of each other, 
that they were married. It was also shown 
that the woman had on one occasion stated, 
in the presence of libellant, the time and 
place of their marriage, without contradic- 
tion from him. So also, the libellant had 
spoken of her to others as his wife, in her 
absence, but during the cohabitation. The 
libellant then proposed to prove, by the dep- 
osition of Julia Kemble herself, that she was 
not his wife. This deposition the court ex- 
cluded as incompetent, and this ruling raised 
the principal question in the case. 

A. C. Morrill, for libellant. 

F. F. Marbury, for respondent. 

BETTS, District Judge. In my judgment, 
the prima facie proof of marriage made by 
the respondents, renders the deposition of 
the supposed wife inadmissible even to dis- 
prove the marriage. 

There can be no pretence that the libel- 
lant is authorized to call in the testimony of 
his wife in his own behalf, and the only 
question to be considered is, whether a wo- 
man is a competent witness for a man, to 
disprove a marriage in fact' with him, when 
there is sufficient evidence aliunde to estab- 
lish a legal marriage between them. As a 
general rule, it is well settled that proof, 
such as was made in this case, of cohabita- 
tion, with admissions and reputation of mar- 
riage, authorize the presumption that a legal 
marriage was had. Morris v. Miller, 4 Bur- 
rows, 2057; Reed v. Passer, Peake, 231; Her- 
vey v. Hervey, 2 W. Bl. 877; Fenton v. Reed, 
4 Johns. 52; Jackson v. Claw, 18 Johns. 346. 

It was formerly a subject of debate in the 
English courts, whether a woman who had 
lived in a meretricious state with a man, 
but under representations by him that she 
was his wife, was not an incompetent wit- 
ness for or against him in all respects as 
if the parties were legally married. It was 
contended that in ordinary cases, ' and es- 
pecially where the relation was still subsist- 
ing at the time of the trial, the testimony of 
the mistress was open to nearly the same 
objection on the score of interest, as that of 
the wife, since her testimony would tend to 
increase or preserve the fund to which she 



looked for her support. And it was also 
urged, with more force, that it was against 
public policy and morals to give to persons 
living together in an illicit connection, under 
the pretence that it was a lawful one, a 
power to aid each other by their testimony 
which was denied those cohabiting in the 
relation of husband and wife. And this 
view received some seeming sanction from a 
ruling of Lord Kenyon in 1782, cited in 
Campbell v. Twemlow, 1 Price, 81. The 
prisoner in that ease was tried on a charge 
of forgery. Being a man of competent edu- 
cation, he addressed the court in his de- 
fence with considerable effect In the course 
of his speech, he frequently alluded to a 
woman who then accompanied him, and 
whom he spoke of as his wife; and he con- 
cluded by offering her evidence in corrob- 
oration of some facts which he had stated. 
When the objection of her being his wife 
was taken, he said, that they were not in 
fact married. But his lordship would not 
permit him to call her, after having spoken 
of and represented her as his wife. And he 
was convicte'd and executed. In the case of 
Campbell v. Twemlow, 1 Price, 81, the ques- 
tion was much discussed but not decided. 
In the case of Batthews v. Galindo, 3 Car. 
& P. 238, 14 E. C. L. 284, Chief Justice Best 
ruled at nisi, prius, that a woman, living 
with a- man as his wife, was incompetent to 
testify for him; but a new trial was granted 
on this point 4 Bing. 610, 15 E. C. L. 88. 
The court were unanimous in holding that 
the objection went to the credit of the wit- 
ness only, and that the witness could not 
be excluded as incompetent Chief Justice 
Best says: "The "ground on which I think 
my decision at nisi prius wrong, is this, that 
the principles on which the rejection of tes- 
timony rests, have been greatly narrowed in 
late times, and are directed' rather to the 
credit than the competency of witnesses. It 
is now generally agreed that the principles 
of our law of evidence are too narrow, and 
that much inconvenience is produced by a 
too frequent exclusion of testimony. The 
true principle to follow on such occasions is, 
that the witness is not to be excluded, un- 
less de jure the wife of the party. Where 
the situation of the female may be changed 
in a moment, and is so different from that 
of a wife, who cannot be separated, it is 
much better that the objection should go to 
the credit than to the competency of the wit- 
ness." And it is now regarded, I think, as 
settled in England, that the disqualification 
extends only to the case of parties united by 
a lawful marriage, or by a relation consid- 
ered equivalent thereto.^ 1 Phil. Ev. 48; 
Starkie, Ev. pt. 4, p. 711; Rose. Cr. Ev. 147; 
1 Greenl. Ev. § 339. 
The same question was raised in 1820 in 

2 As, for example; where the parties have 
lived together believing themselves to be law- 
fully married, but thr marriage is discovered to 
be invalid. 
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the oyer and terminer in New York City, be- 
fore Van Ness, judge of tlie supreme court; 
Golden, mayor; and Jay, recorder; in a cap- 
ital case (Randall's Case, City Hall Recorder 
for 1820, p. 141.) The court there held a 
woman an. incompetent witness for the pris- 
oner, he having cohabited with her, repre- 
senting her to be his wife, although he gave 
evidence that they were not actually mar- 
ried, when by mutual agreement they com- 
menced cohabiting together. This was un- 
doubtedly carrying the rule to the extreme; 
and although decided by three most experi- 
enced and able judges, the case would prob- 
ably, on revision at this day, be qualified so 
far as not to hold the cohabitation and ad- 
missions conclusive as to their status, except, 
perhaps, in respect to the civil liabilities of 
the man and the rights of their children. 
It goes greatly beyond the present case, for 
here no evidence is offered to disprove the 
marriage except that of the woman herself. 
The supreme court of Massachusetts would 
seem to countenance the doctrine declared 
in Randall's Case; for it held the reputed 
husband who offered evidence showing that 
a connection which he had represented to be 
lawful was in fact void, as being within the 
prohibited degrees, to be estopped from 
founding any advantage upon his own guilt 
or infamy. Divoll v. Leadbetter, 4 Pick. 220. 
See, also, Mace v. Cadell, Cowp. 232. t 

I suppose the true distinction to be, that 
while a party is forbidden to contradict rep- 
resentations of this character, in eases wiiere 
third parties have acted upon sucn repre- 
sentations and cohabitation, by giving credit, 
or otherwise acquiring rights or incurring 
responsibilities (1 Greenl. Ev. § 207; 2 
Greenl. Ev. § 462), such representations are 
not absolutely conclusive upon a mere ques- 
tion of the competency of one as a witness 
for the other, in a case in which the rights 
of third persons are not thus involved. I 
should, therefore, receive the deposition, if 
there were before me competent evidence 
that the witness was not in reality the wife 
of the libellant. 

There is, however, a further question in the 
case; for the evidence on the part of the 
respondents amounted to prima facie proof 
of a marriage de facto et de jure; and the 
only evidence offered by the libellant to re- 
but this presumption, and remove the appar- 
ent incompetency, was the testimony of the 
supposed wife herself. But she already stood 
before the court in the character of the law- 
ful wife of libellant,' 1 and as such must be 
excluded from testifying for him until the 
disqualification is removed. 

The only case I have seen which conflicts 
with this view is that of Allen v. Hall, 2 
Nott & McC. 114, where the court declare 
that if the proof of marriage is only presump- 
tive, the supposed husband and wife are 
competent witnesses to disprove it. As I 
understand that ease, the presumptive proof 
of marriage which the court ruled was con- 



clusive unless rebutted, arose from cohabita- 
tion only. But if the case is to have a 
broader effect, and applies to all proof short 
of actual marriage, it would be difficult to 
sustain it, or even to reconcile it with the 
principle declared by the court in that very 
case,— viz. that the parties are, by force of 
the presumption, proved, as respects them- 
selves, to be man and wife. For while that 
relation subsists, they are incompetent to 
testify for each other.3 

The fact of marriage arising in cases before 
courts of law must, unquestionably, be de- 
termined by a jury; and because their de- 
termination of facts is more absolute and 
conclusive than the decision of a court of 
equity, canonical or admiralty jurisdiction, 
being less open to revision and correction by 
appeal to higher tribunals, greater precaution 
is exercised in the admission of evidence, 
and its quality is more strictly scrutinized 
on jury trials, yet a common principle must 
prevail substantially with all courts in deter- 
mining the legal character of evidence. And, 
as I understand the law of evidence, so long 
as a person stands in the relation of hus- 
band or wife, he or she is prohibited from 
testifying in behalf of the other. The dis- 

s In the case of Scherpf v. Szadeczky, 1 Abb. 
Prae. 366, nearly the same question arose in the 
New York common pleas. That was an action 
for enticing away the plaintiff's wife. Evidence 
having been put in by the plaintiff, that he and 
the alleged wife had lived together as man and 
wife, were reputed to be such, and frequently 
admitted that they stood in that relation to* 
wards each other; the defendant afterwards 
offered to prove by the testimony of the alleged 
wife herself, that she had never been married 
to the plaintiff. It was contended (on the au- 
thority of Peat's Case, 2 Lewin, Cr. Cas. 288; 
Wakefield's Case, Id. 279; Allen v. Hall, 2 
Nott & McC. 114; Stevens v. Moss, Cowp. 593; 
Mace v. Cadell, Id. 232; King v. Inhabitants of 
Bramley, 6 Term R. 330; Poultney v. Fairha- 
ven, Brayt. 185; Com. v. Littlejohn, 15 Mass. 
163; Phil. Ev. p. 88, note 163, 192; 1 Greenl. 
Ev. § 339 —to which might be added Wells v. 
Fletcher, 5 Car. & P. 12, 24 E. C. lr. 429) that 
the evidence of marriage being merely prima 
facie, the witness was competent to disprove it. 
It was held, however, that she was properly ex- 
cluded; that, there being proof of marriage al- 
ready in the case when she was offered as a wit- 
ness, that proof was sufficient to establish the 
marriage, in the absence of all proof to the con- 
trary, so far as to render the witness incompe- 
tent. 

There may seem to he an inconsistency in the 
principle laid down in this case and in the text, 
and those cases where on an indictment for for> 
cibiy abducting and marrying a woman, such fe- 
male has been received as a- witness. This was 
done in Brown's Case, 1 Vent. 243, upon the au- 
thority of Fulwood's Case, Cro. Car. 488. See, 
also, Rex v. Fezas, 4 Mod. 8; Bac. Abr. tit. 
"Marriage and Divorce," D, 1; Respublica v. 
Heviee, 2 Yeates, 114, where the female was 
admitted to prove the force used to accomplish 
the marriage; and also in Perry's Case (Bristol 
Assizes, 794), cited in Macn. Ev. 181, where the 
female was examined on behalf of the prisoner, 
to prove the marriage voluntary. The true 
ground of these cases appears to be, that the 
prosecution must be allowed ex necessitate to 
call the female to prove the force, and that, as 
a necessary consequence, she is competent to 
disprove it at the call of the defendant. 
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ability must be removed by evidence from 
other sources. I hold, accordingly, that the 
deposition of Julia Kemble, offered by the 
libellant, is inadmissible. 

The libellant further attempted to prove 
the allegations- of his libel by the cross-exa n- 
ination of witnesses offered by the respond- 
ents. In this attempt he wholly failed. The 
deposition upon which he relied being ex- 
cluded, his elaim stands before the court 
unsupported by evidence. 

The libel must be dismissed with costs, 
but without prejudice to any action which 
the libellant may hereafter bring for the 
same cause. 
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ROSE v. SIBLEY MAOH. CO.* 

Circuit Court, D. Connecticut. Oct., 1878. 

Patents — Novelty — Infringement — Improved 
Back Fall in Papek-Polp Engine. 

P.. In suit to restrain infringement of letters 
patent granted to Peleg Rose on September 
14. 18G9, for an improved back fall in paper- 
pulp engines, the fact that other manufacturers, 
in repairing their engines, had previously ap- 
proximated, hut had not reached, the improve- 
ment covered by plaintiff's patent, does not 
affect the claim of plaintiff as first inventor.] 

T2. A material and useful change in the pro- 
cess of manufacturing paper was produced by 
material changes in the form of the back fall, 
which changes plaintiff specified in two claims, 
the first of which was for a modification in 
form. Held, that one who used the material 
and useful part of the modification infringed 
plaintiff's patent,] 

[Suit in equity by Peleg Rose against the 
Sibley Machine Company to restrain infringe- 
ment of patent.] 

Lucius Brown and Lafayette S. Foster, for 
plaintiff. 

Solomon Lucas and George H. Watrous, for 
defendant, 

SHIPMAN, District Judge. This is a bill 
in equity to restrain the defendant from the 
alleged infringement of letters patent [No. 
94,843], granted to the plaintiff on September 
14th, 1869, for an improved paper-pulp en- 
gine, a machine for reducing rags and other 
paper stock to a pulp in the manufacture of 
paper. A paper-pulp engine consists of an 
oblong tub, containing a rotating cylinder, 
having bars on its periphery which work 
against cutters fixed in the bottom of the 
tub. In front of the cylinder is a wooden 
triangular device, called a "back fall," and 
formerly curved on the inside, or the side 
next the cylinder, to correspond generally 
with the cylinder. The stock passes and re- 
passes over the back fall in the process of 
being reduced to pulp. The improved "back 
fall" is the portion of the machine which is 
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claimed to have been infringed. By the old 
general mode of construction, the inside of 
the back fall was carried up upon a uniform 
curve to a rounded angle at the top of the 
back fall, and from that point the outside 
of the back fall sloped to the bottom of the 
tub. In consequence of this method of con- 
struction, the pulp often became clogged be- 
fore it went over the top of the back fall, 
and was turned back upon the bars of the 
revolving cylinder. The change was one of 
form, and consisted in making an outward 
or reverse curve near the top of the inside of 
the back fall, so that upon the inside there 
are two distinct curves, one concave and the 
other convex, both forming what is known as 
an "ogee." The outside of the back fall or 
the back slope is curved transversely. It is 
conceded that the change in the form of the 
outside is not material. Another portion of 
the alleged invention consisted in rounding 
the corners of the tub and of the "midfel- 
low" or partition through the center of the 
tub longitudinally. The patentee says in his 
specification that his object in constructing 
the back fall, as shown, and filling the an- 
gles, was "to prevent the lodging of the 
fibre, and thereby allow of a more rapid and 
unobstructed current around the midfellow, 
while preventing the formation of pulp of 
uneven fineness, thus greatly improving the 
operation of the paper engine." By the 
change in the construction of the inside of 
the back fall, there is a substantial improve- 
ment; the pulp moves forward readily, a 
swifter current is created, and clogging is 
avoided. 

The first claim, which alone is material to 
the controversy, is for "constructing the 
back fall of a paper engine with a top curv- 
ing back from the cylinder, as seen at g, and 
with a curved back slope, as seen at h, sub- 
stantially as described." The material ques- 
tion of fact in the case was that of novelty. 
A number of witnesses were introduced, who 
testified that back falls constructed upon the 
inside, like the form shown in the patent, 
were in use before the date of the patent, 
in the "Chelsea Mills" at Norwich, in the 
Platner & Porter Mill at Unionville, in the 
Hudson & Cheney Mill at Manchester, and in 
E. W. Cooper & Sons* Mill at Madison, all in 
Connecticut. The Platner & Porter and the 
Hudson & Cheney machines, it was claimed, 
were changed from the old to the new style, 
by repairs to meet the needs of the manu- 
facturers, before the date of the plaintiff's in- 
vention. The upper part of the back falls of 
all these machines was further distant from 
the bars of the cylinder, and the inside of 
the back falls had a greater inclination from 
the cylinder at the top, and gave a greater 
clearance to the pulp, than was usual at the 
time when these machines were manufac- 
tured or repaired. The tops were rounded 
instead of being at an acute angle, but I do 
not think that there were in any of the back 
falls two distinct curves upon the inside, 
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one concave and the other convex, making 
an ogee, which is the distinctive part of the 
plaintiff's invention. The preponderance of 
the testimony of paper-mill wrights and ex- 
perts in paper-mill machines satisfies me that 
the plaintiff first attained an improvement in 
the, construction of this class of machines to 
which other manufacturers in repairing their 
machines had approximated, but which they 
had not reached. The defendant, shortly be- 
fore the commencement of the suit, made and 
sold one paper-pulp engine which was con- 
structed upon the inside of its back fall sub- 
stantially in the form specified and shown in 
the patent The outside was not curved. 

It is insisted that in this case there is no 
infringement, the patent being for a combina- 
tion of three or at least two elements, and 
one element of the combination only having 
been used by the defendant. The patent is 
not for a combination of old or of new ingre- 
dients. It is for an improvement consisting 
in a change in the form of well-known parts 
of a machine. A material change of form 
which produces a material and useful change 
in the process of manufacture is patentable. 
The particular changes were specified in two 
claims. The new mode of construction which 
was specified in the first claim is not a com- 
bination of different things or different ar- 
rangements brought together to accomplish a 
given end, but is an alteration or modifica- 
tion, in respect to form, of the old method of 
constructing one of the devices which en- 
tered into the machine. Seymour v. Osborne, 
11 "Wall. [78 U. S.] 516. The defendant has 
used the material and useful part of the 
modification specified in the first claim, and 
therefore has infringed. Rich v. Close [Case 
No. 11,757]; Fuller v. Yentzer, 94 U. S. 288. 
Let there be a decree for an injunction and 
an account 
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In re ROSEBERRY et al. 

[8 Biss. 112; i 16 N. B. R. 340.] 

District Court, D. Indiana. Nov., 1877. 

Bankuuptct — Sale by Liexhot/dek — Securities 
Takes in Good Faith. 

1. Where one has a valid lien upon property 
in his custody belonging to another who is on 
the eve of bankruptcy, and sells the same with 
the knowledge that bankruptcy is imminent, the 
sale will not be afterwards disturbed by the 
court in bankruptcy if untainted by fraud, and 
if there has been no sacrifice of the property. 

2. The lien of a factor for his advancements, 
charges and commissions, is within the meaning 

i [Reported by Josiah H. Bissell, Esq., an<2 
here reprinted by permission.] 



of the amendment to section 5128, Rev. St. TJ. 
S., which provides that nothing in that section 
shall be construed to invalidate securities taken 
in good faith upon the making of a loan, and 
will be protected in bankruptcy. 

In bankruptcy. Goss, Newsom & Co. 
proved claims against the individual estates 
of each of the bankrupts, who, previous to 
the adjudication in bankruptcy, were part- 
ners as W. B. Roseberry & Co. Upon the ap- 
plication of the assignee, these claims were 
re-examined before the register pursuant to 
the terms of rule 34 of the supreme court. 
In the course of the re-examination it was 
shown that Goss, Newsom & Co. were pork 
packers and commission merchants, who 
made advancements of money for the pur- 
chase of hogs that were afterwards packed 
by them. Usuahy they entered into articles 
of agreement with the parties to whom these 
advancements were made, stipulating for the 
retention of a lien upon the hogs to secure 
their reimbursement with interest, and the 
payment of their charges and commissions. 
Tfcpy had such an agreement with Warren 
B. Rospherry, and, for additional security, he 
executed to them bills of exchange with Wil- 
liam N. Roseberry as indorser thereon. They 
had no such agreement with William N. Rose- 
berry, but dealt with him in their capacity 
as factors. The other facts of the case are 
stated in the opinion of the register. 

By BUTLER, Register: 

As to the claim of Goss, Newsom & Co. 
against Warren B. Roseberry, they unques- 
tionably had, by virtue of their written agree- 
ment with him, a lien upon the product of his 
hogs for charges and advancements made by 
them to him. They had the right upon his 
failure to pay or renew the bills that were 
given for these advancements, etc., to sell 
this product and apply the proceeds of the 
sale on his indebtedness to them. It makes 
no difference that when they made the sale 
they had reasonable cause to believe that he 
was on the eve of bankruptcy. The lien al- 
ready existed; it was created under circum- 
stances that entitle it to the protection of the 
bankrupt law; it was a security taken upon 
the making of a loan. Rev. St U. S. § 512S. 
Unless it were made to appear that there 
was some actual fraud in the sale, by means 
of which the property was sacrificed, the 
court in bankruptcy would not interfere with 
it. On the contrary, it is shown by the tes- 
timony in this case that the property was 
sold for the full market price. Their claim 
against Warren B. Roseberry is therefore 
properly credited with the proceeds of the sale 
of his product 

But this claim is also credited with the sum 
of three hundred and twelve dollars and thir- 
ty cents, which is a balance due William N. 
Roseberry on an account between them and 
him, and which, it is claimed, was trans- 
ferred to their account with Warren B. Rose- 
berry in accordance with the terms of a ver- 
bal agreement with William N. Roseberry, 
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■who was at the time liable to them as an in- 
dorser of Warren B. Roseberry ?s paper. This 
agreement is denied by William N. Roseber- 
ry, and I do not think it is made out by the 
evidence. This sum was really due William 
N. Roseberry on the commencement of these 
proceedings, and ought to be recovered by his 
assignee in bankruptcy. The credit of three 
hundred and twelve dollars and thirty cents 
ought, therefore, to be erased from their 
claim against Warren B. Roseberry, and their 
said claim increased in this sum. 

Interest is due upon this claim until the fil- 
ing of the petition in bankruptcy only, and 

a reduction of dollars ought to be made 

on account of an overcharge of this amount 
by way of interest. 

As to their claim against William N. Rose- 
berry, they had no written or other express 
agreement with him, and made no advance- 
ments to him for the purchase of hogs, as 
they did in the case of Warren B. Roseberry. 
But in their capacity of pork packers they re- 
ceived from him a consignment of hogs which 
they were to pack in accordance with the cus- 
tom of their house and the general usage of 
pork houses, with which the bankrupt testi- 
fies he was well acquainted. They were to 
pack and sell them for him; and as factors, 
independently of any positive agreement be- 
tween them, they had a lien on the product 
for their charges and advancements. Story, 
Ag. §§ 376-378. While the product was lying 
in their warehouse the bankrupt gave orders 
on them for two thousand and ninety dollars 
In favor of a third party, which they paid; 
and it is fair to presume that, in giving the 
order and in paying it, the expectation of 
both parties was that the product was to be 
held as security therefor. There were no re- 
strictions upon the claimants as to the time 
of sale, and, as in the case of their claim 
against Warren B. Roseberry, it really is un- 
affected by the fact that it was made when 
they had reason to believe that bankruptcy 
was imminent They had a lien that would 
have been protected in bankruptcy, and the 
sale being free from fraud, and the bankrupt 
being credited upon their account with him 
with the full value and market price of the 
property, the sale will not be disturbed by 
the bankrupt court. 

After applying the proceeds of the sale of 
this product of William N. Roseberry to the 
payment of their charges and advancements 
to him, there remained a balance of three 
hundred and twelve dollars and thirty cents, 
which they transferred to the account with 
Warren B. Roseberry, and credited him with 
it. This, as already stated, they had no right 
to do. It belonged to William N. Roseberry, 
and ought to be paid to his assignee. 

GRESHAM, District Judge. Register's 
finding approved, and order accordingly. 

NOTE.- If brokers, carrying a stock on a 
margin, which at the time of the coinmence- 



(Case No. 12,053) ROSEN BAUM 

ment of bankruptcy proceedings could have 
been sold at a profit, carry it until a decline, and 
then close it ont at a loss without application to 
tne court, they cannot prove against the estate 
■ their claim for difference. In re Daniels [Case 
No. 3,566]. 
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ROSENBATJM v. GARNETT. 

[3 Hughes, 662; i 19 N. B. R. 370.] 

Circuit Court, E. D. Virginia. Oct. 31, 1879. 

Bankruptcy — Forthcoming Bond — Effects 
Brought into Court. 

The bankrupt court has summary jurisdiction 
over all contracts made with itself respecting 
the bankrupt's property; and where, on the re- 
lease of goods under seizure, bond is given for 
their forthcoming or their value, the district 
court may, on petition or motion upon notice, 
order the goods or the value thereof to be 
brought into court by parties to the bond. 

[Followed in Re Mayo, Case No. 9,353a.] 

[This was a proceeding by M. Rosenbaum 
against E. M. Garnett, assignee in bankruptcy 
of Engel & Son.] 

Petition invoking supervisory power of the 
circuit court from decree of district court in 
bankruptcy. See Storrs v. Engel [Case No. 
13,494]. The facts are shown in the report of 
the same case (Storrs v. Engel, supra), and in 
the opinion of the circuit judge, which was as 
follows: 

BOND, Circuit Judge. It appears that in 
this ease the district court ordered the mar- 
shal, on the 17th of June, 1870, to seize the 
goods of the bankrupt which were alleged to 
be in f the possession of one Lisberger. In 
obedience to this order the marshal took pos- 
session of the bankrupt's effects, including 
such as were alleged to be in the hands of 
Lisberger. After this seizure Lisberger, upon 
his petition, had the property so seized restor- 
ed to him by the district court, which court re- 
quired him to give a bond conditioned for the 
production of this property or the value of it, 
to abide the future order of the court. After- 
wards a bill in equity was filed, alleging the 
fraudulent assignment of these same goods by 
the bankrupt to Lisberger, to which bill Lis- 
berger was a party, and that suit determined 
the value of the property in question, and that 
it was not the property of Lisberger, but was 
the property of the bankrupt This case hav- 
ing gone first to the circuit court (see Lis- 
berger v. Garnett [Case No. 8,383]), and then 
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to the supreme court on appeal, was affirmed 
by the circuit court, and was dismissed by the 
supreme court for the want of prosecution. 
Supersedeas bonds were given upon the ap- 
peals. 

It being now determined that the property 
for which the bond was given to the district 
court by Lisberger, in order that what was 
then in that court's possession might be placed 
in his, was not Lisberger's but the bankrupt's, 
the district court passed an order requiring 
the parties to this bond to bring into court 
the ascertained value of the goods which were 
released to Lisberger when it was given. From 
this order of the district court, the sureties, 
or one of them, Rosenbaum, appeals to the su- 
pervisory jurisdiction of this court, with what 
justice we cannot see. 

There was no time after the filing of the 
bond in question till now, that the district 
court could not, if it feared the safety of 
goods, have, by its order, required the parties 
to that bond to bring the released property or 
its value into court. Lisberger and his sureties 
on the bond stood in the same relation to the 
court when put in possession of the property 
that the marshal did, and it would not be con- 
tended that where a marshal was in "posses- 
sion of property by order of the court, the 
plaintiffs claiming it must sue his bond be- 
fore they could get them. This bond was 
given in a bankrupt case, where the court is 
authorized by summary proceedings to col- 
lect the assets of the bankrupt. It is found 
now, that those assets are in the hands of the 
parties to this bond, and the court may pro- 
ceed against them precisely as if they had 
them actually in hand; and, if the value of 
them is ascertained in a suit in which the 
principal was a party, and the goods them- 
selves are consumed as is the ease here, the 
court may require the payment of the ascer- 
tained value. The fact that Lisberger gave 
a supersedeas bond in the suit brought to de- 
termine the value and title to the goods, no 
more releases the obligors in this bond to the 
court than it would release the sureties dn the 
marshal's bond had he remained in posses- 
sion or surrendered the goods to Lisberger 
without the order of the court. The bankrupt 
court has summary jurisdiction over all con- 
tracts made with itself respecting the bank- 
rupt's property. We have heard this petition 
as one made to the supervisory jurisdiction of 
the circuit court, being of opinion that no ap- 
peal lies from the order of the district court 
requiring the petitioner to produce in court the 
value of the goods placed by it in the hands of 
Lisberger upon his responsibility. It is not a 
"case in equity," nor "a suit at law," nor "an 
order rejecting the claim wholly or partially 
of a creditor," nor "an order allowing such a 
claim," mentioned in the section of the bank- 
ruptcy law granting appeals. 

We shall dismiss the petition with costs, and 
direct the district court to proceed as it may 
be advised. 
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In re ROSENBERG. 

[3 Ben. 14; i 2 N. B. R. 236 (Quarto, 81); 1 
Chi. Leg. News, 103.] 

District Court, S. D. New York. Nov. 23, 1868. 

BiNKRUPTcr — Arrest of Bankrupt— Stat of 
Proceedings— Puoy able Debt. 

1. Where, after a bankrupt had filed his pe- 
tition in bankruptcy, he was arrested under an 
order of a state court, and, while under ar- 
rest, obtained from the bankruptcy court an or- 
der staying proceedings in the action in which 
he was arrested, and the creditors, not having 
proved their debt in the bankruptcy proceed- 
ings, moved to set aside the stay: field, that 
their debt, being for merchandise sold at an 
agreed price, was provable under the 19th sec- 
tion of the bankruptcy act [of 1867 (14 Stat. 
525)], and was made by the 33d section none 
the less so, because it might, under that sec- 
tion, be a debt which could not be discharged. 

2. No consequences can be allowed, under the 
21st section, to flow from proving a debt, which 
are inconsistent with the provisions of the 33d 
section. Therefore, so much of the 21st section 
as imposes a penalty for proving a debt, can- 
not be construed as applying to a debt which, 
by the 33d section, is not "dischargeable. 

[Cited in Re Migel, Case No. 9,538; Re 
Ghirardelli, Id. 5.376; New Lamp Chimney 
Co. v. Ansonia Brass & Copper Co., 91 U. 
S. 663.1 

[Cited in Ansonia Brass & Copper Co. v. New 
Lamp Chimney Co., 53 N. Y. 127; Brandon 
Manuf g Co. v. Frazer, 47 Vt. 92.] 

3. Under the 21st section, any action to recov- 
er a provable debt is to be stayed until a deter- 
mination is had as to the discharge, whether the 
debt be one that wlil or will not be discharged- 
Seymour's Case [Case No. 12,684] criticised and 
overruled. 

[Cited in Samson v. Burton, Case No. 12,285; 
Re Duncan, Id. 4,131; Re Alsberg, Id. 261; 
Re Schwartz, Id. 12,502; Re Pitts, Id. 11,- 
190; Re Cohen, Id. 2,961; Re Van Buren, 
Id. 16,833; Re Herzberg, 25 Fed. 699.] 

[Cited in Pattison v. Wilbur, 10 R. I. 451; 
Poillon v. Lawrence. 77 N. Y. 215; Ray v. 
Wight, 119 Mass. 428.] 

[In the matter of Myron Rosenberg, a 
bankrupt] 

Beach & Beman, for creditors. 
Benedict & Boardman, for bankrupt. 

BLATCHFORD, District Judge. The 
bankrupt filed his petition in this case, as a 
voluntary bankrupt, on the 21st of May, 
1868. At that time he was indebted to Zinn, 
Aldrieh & Co., of New York, in the sum of 
S1,0S1.77, for merchandise sold by them to 
him. On the 22d of May, 1S6S, Zinn, Al- 
dirch & Co. commenced an action against him 
in the superior court of the city of New 
York, to recover that debt. The complaint 
in that action sets forth the sale and deliv- 
ery of the merchandise to the above amount, 
and the non-payment of the debt, and claims 
judgment for the amount. It sets forth noth- 
ing else. On affidavits showing that the 
debt was fraudulently contracted, the su- 

i [Reported by Robert D. Benedict, Esq., aniT 
here reprinted by permission.] 
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perior court, on the 23d of May, 1868, grant- 
ed an order in the action that the bankrupt 
be arrested therein, and be held to bail in the 
sum of §2,000. The bankrupt was arrested 
on the order, and gave the bail. He has not 
moved the state court to set aside or dis- 
charge the order of arrest. The action be- 
ing still pending, the bankrupt, on the 10th 
of June, 1868, presented a petition to this 
court, setting forth the pendency of the ac- 
tion, that he had been arrested and held 
to bail on an untrue statement of facts, that 
the claim made in the action "was a debt 
justly due by him, and was set forth in the 
schedule to his petition, and was provable 
under the bankruptcy act, and that his dis- 
charge in bankruptcy would discharge the 
debt, and praying for an order staying all 
proceedings in the action on the part of the 
plaintiffs therein, except the perfecting of 
bail, until the question of his discharge in 
bankruptcy should be determined by this 
court Such an order was made on the same 
day by this court. The plaintiffs in the action 
now move for an order setting aside and va- 
cating the stay of proceedings. This motion 
is founded on an affidavit setting forth that 
the debt in question was contracted by the 
fraud of the bankrupt, and on copies of the 
affidavits on which the order of arrest was 
granted, and which state particularly the cir- 
cumstances of the fraud. The bankrupt op- 
poses the application, and introduces his own 
affidavit, denying the fraud and the allega- 
tions in regard thereto, contained in the af- 
fidavits on which the order of arrest was 
made. It does not appear that the debt has 
been proved in the bankruptcy proceedings. 
It is beyond doubt a provable debt under 
section 19, being for merchandise sold for 
an agreed price, and it is made by section 38 
none the less provable, because it may, un- 
der that section, be a debt which cannot be 
discharged. 

The stay in question was granted under 
section 21 of the act That section provides 
as follows: "No creditor proving his debt or 
claim shall be allowed to maintain any suit 
at law or in equity therefor against the 
bankrupt, T>ut shall be deemed to have waiv- 
ed all right of action and suit against the 
bankrupt; and all proceedings already com- 
menced, and unsatisfied judgments already 
obtained thereon, shall be deemed to be dis- 
charged and surrendered thereby; and no 
creditor whose debt is provable under this 
act shall be allowed to prosecute to final 
judgment any suit at law or in equity there- 
for against the bankrupt until the question 
of the debtor's discharge shall have been de- 
termined; and any such suit or proceedings 
shall, upon the application of the bankrupt, 
be stayed to await the determination of the 
court in bankruptcy on the question of the 
discharge, provided there be no unreasonable 
delay on the part of the bankrupt in endeav- 
oring to obtain his discharge; and provided 
also, that if the amount due the creditor is 



in dispute, the suit, by leave of the court in 
bankruptcy, may proceed to judgment, for 
the, purpose of ascertaining the amount due, 
which amount may be proved in bankruptcy, 
but execution shall be stayed as aforesaid.* 1 
The ground on which it is urged that the 
stay of proceedings should be set aside is, 
that the provision of the 21st section for a 
stay of provable debts relates only to such 
debts as are dischargeable, and does not ap- 
ply to such debts as are declared by section 
33 to be not dischargeable. 

It is difficult to give an entirely satisfactory 
construction to the provisions of the 21st sec- 
tion. We have, first, the case of a creditor 
who proves his debt The penalty imposed 
upon him for proving his debt, is, that he is 
debarred from maintaining any suit therefor 
against the bankrupt. He is debarred from 
doing so not merely until the question of the 
bankrupt's discharge shall have been deter- 
mined, but forever. He is declared to have 
waived all right of action against the bank- 
rupt, and to have discharged and surrendered, 
by proving his debt, all proceedings already 
commenced and all unsatisfied judgments al- 
ready obtained thereon. This provision in re- 
gard to debts proved must be construed in 
connection with the clause of section 33 which 
declares that "no debt created by the fraud 
or embezzlement of the bankrupt, or by his 
defalcation as a public officer, or while act- 
ing in any fiduciary capacity, shall be dis- 
charged under this act, but the debt may be 
proved, and the dividend thereon shall be a 
payment on account of said debt" No con- 
sequences can be allowed, under section 21, 
to flow from proving a debt, which are in- 
consistent with the provisions of section 33. 
Therefore, so much of section 21 as imposes 
a penalty for proving a debt, cannot be con- 
strued as applying to a debt which, by sec- 
tion 33, is not dischargeable. We have next, 
in section 21, the case of a creditor whose 
debt is provable. This includes provable debts 
which are proved as well as provable debts 
which are not proved, and, therefore, in- 
cludes debts which are embraced in the pre- 
ceding provision in regard to penalties for 
proving debts. Now the creditor in a prov- 
able debt, whether it is proved or not proved, 
is not to be allowed to prosecute to final judg- 
ment any suit therefor against the bankrupt, 
until the question of his discharge has been 
determined. If the debt is provable, but not 
proved, the only penalty on the creditor for 
being a creditor is, that his right of action is 
to be suspended until the bankruptcy court 
has decided as to the debtor's discharge. If 
the debt is proved, then to that penalty is 
added the further penalty of a waiver of all 
right of action forever against the bankrupt, 
and a discbarge and surrender of all pend- 
ing proceedings and unsatisfied judgments, 
provided the debt is a dischargeable debt. 
The provisions of section 21, thus far consid- 
ered, are addressed quite as much to the 
courts of the states as to the bankruptcy 
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tribunals, and are to be applied and enforced 
by the former quite as much as by the lat- 
ter. The section then goes on to provide that 
"any such suit or proceedings," that is, any 
suit or proceedings to recover a provable debt, 
whether proved or not proved, and, if proved, 
whether dischargeable or not, "shall, upon 
the application of the bankrupt, be stayed, to 
await the determination of the court in bank- 
ruptcy on the question of discharge, provided, 
&c." This provision is especially addressed 
to the bankruptcy court, and the stay provid- 
ed for is to be, and is, in practice, granted 
by that court. The manifest object of the pro- 
vision is to relieve the bankrupt, while he is 
proceeding in good faith to obtain his dis- 
charge, and until the question of his discharge 
is determined, and he either obtains it or is 
refused it, from being harassed by suits for 
the recovery of provable debts. If the amount 
of a debt is in dispute, the suit may proceed 
so as to put the debt in a condition of prova- 
bility, and then it must stop. If a discharge 
is granted, then the bankrupt is able to plead 
the discharge in any suit that may have been 
stayed, and the stay ceases. When the dis- 
charge is pleaded, the question of the extent 
of its operation upon the debts of the bank- 
rupt, and whether a particular debt is, or is 
not, discharged by it, comes up for determina- 
tion by the court in which the suit is pending 
in which it is pleaded. If a suit be then 
brought for a debt which has been proved 
in the bankruptcy proceeding, and the dis- 
charge is pleaded, and it is shown, in reply, 
that the debt is within the exceptions in sec-, 
tion 33, it is for the court in which the suit 
is brought, to decide whether, under section 
21 of the act, the proving of the debt de- 
prives the creditor of the benefit of section 33. 
So, too, if a discharge is refused, the stay 
ceases, its object having been accomplished, 
and the bankrupt having had the opportuni- 
ty, unharassed by suits, to endeavor to ob- 
tain his discharge. What would be the effect, 
under section 21, of proving a debt, where a 
discharge is refused to the bankrupt, is a 
question that does not arise for consideration 
in this ease. I only allude to it, as connected 
with the embarrassment that is felt in ar- 
riving at any perfectly satisfactory construc- 
tion of all parts of the 21st section. I am 
satisfied, however, that the good sense of the 
section is, that an action to recover a prov- 
able debt is to be stayed until a determina- 
tion is had as to the discharge, whether the 
debt be one that will be discharged, or one 
that will not be discharged. I have heretofore 
taken a different view of this section,— Sey- 
mour's Case [Case No. 12,684],— and have, in 
some cases, instituted an inquiry into the 
dischargeability of a debt, with a view to stay- 
ing a suit brought to recover it, if it were 
found by this court to be dischargeable, and 
to refuse such stay, if the debt were found 
to be not dischargeable. But, on fuller con- 
sideration, I think that the section cannot 
properly bear any other construction than the 



one I now give to it. The stay is a tempo- 
rary thing. The discharge is the permanent 
thing. The object of the stay is to give time 
for putting into action the permanent bar to 
the debt. There is reason in staying suits for 
all debts which can be proved in bankruptcy, 
so that, when the suits proceed again, the 
bankrupt may, if he can obtain a discharge, 
have the additional defence it will furnish 
him: But there is no good reason why the 
bankruptcy court should enter, in advance of 
a discharge, upon the inquiry as to whether 
the discharge will, when pleaded in bar of a 
particular debt, operate to discharge that debt. 
That inquiry is one properly to be made only 
by the court in which a direct suit on the 
debt is pending, and whose determination 
will be a binding judgment on the question 
between the parties. Such an inquiry, by this 
court, made with a view to see whether it 
shall or shall not stay a suit, will not have 
the effect of making its determination res 
adjudicata between the parties, so as to pre- 
clude further inquiry by another court. An- 
other controlling view suggests itself. A dis- 
charge may not be granted. There will then 
have been an expensive and profitless inquiry 
as to the probable effect of a possible dis- 
charge. No such proceeding was intended by 
the statute. 

I think it proper to say that this construc- 
tion of the 21st section has no application to 
the last clause of the 26th section, in regard 
to the liability of a bankrupt to arrest. By 
the specific provision of that clause, the bank- 
rupt is entitled to be relieved from arrest if 
the arrest is founded on a debt from which 
his discharge, if granted, would release him, 
and this court is required, so long as the ques- 
tion of a discharge is undetermined, to in- 
quire whether the arrest is founded on such 
a debt. 

As the debt in this case is a provable debt, 
the stay of proceedings was proper, and the 
motion to vacate the stay is denied. 

[See Case No. 12,056.] 



Case No. 12,055. 

In re ROSENBERG. 
[3 Ben. 366; i 3 N. B. R. 130 (Quarto, 33).] 
District Court, S. D. New York. Aug., 1869. 

Bankruptcy — Removal of Propektt aftek As- 
signment. 

1. Where property, which had been mort- 
gaged by the bankrupt in such wise as to con- 
stitute the mortgage a valid security as against 
the assignee, under the 14th section of the 
bankruptcy act [of 1867 (14 Stat. 522)] was 
taken, by an assignee of the mortgage, from the 
possession of the bankrupt, after the appoint- 
ment of the assignee in bankruptcy: Meld, that, 
from the time of the appointment of the as- 
signee, the possession of the property by the 
bankrupt was the possession of it by the as- 
signee; 

[Cited in Phelps v. Sellick, Case No. 11,079.] 

i [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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2. The taking of it was unlawful, and it must 
be restored to the assignee, or, if any part of it 
was not restored, the parties concerned in tak- 
ing it must account for its value as of the time 
when it was taken. 

[Cited in Re Hufnagel, Case No. 6,837.] 

[In the matter of Israel M. Rosenberg, a 
bankrupt.] 
T. Burwell, for assignee in bankruptcy. 
M. J. Friedlander, for defendants. 

BLATCHFORD, District Judge. The 
bankrupt filed his voluntary petition in bank- 
ruptcy in this court, on the 24th of Decem- 
ber, 1S68. Horace Bedell was appointed his 
assignee on the 3d of February, 1S69. In Oc- 
tober, 186S, Mrs. Adele Gilbert loaned to the 
bankrupt the sum of §250, no time of repay- 
ment being agreed upon. On the 17th of De- 
cember, 1868, she loaned to the bankrupt the 
further sum of $1,000, on the security, then 
and there given, of a chattel mortgage, ex- 
ecuted- by the bankrupt to her, on certain 
household furniture of his. The loan of the 
$1,000 was made on the condition that the 
mortgage should secure the payment not only 
of the $1,000, but of the $250 previously lent 
The mortgage was so drawn, and the amount 
secured by it was made payable on demand, 
and it was duly filed in the proper office. On 
the 5th of February, 1869, the mortgagee de- 
manded payment from the bankrupt of the 
amount secured by the mortgage. On the 
8th of February, 1S69, Mrs. Gilbert assigned 
the mortgage to Joseph A. Salomon, and Salo- 
mon then and there paid to her, as the consid- 
eration therefor, the sum of $1,250. Subse- 
quently, Salomon obtained possession of the 
mortgaged property, it baving been removed 
from the possession of the bankrupt without 
the consent or knowledge of the assignee in 
bankruptcy. What has since become of the 
property does not appear. The assignee in 
bankruptcy now presents a petition to this 
court, claiming that the mortgage is void as 
to the creditors of the bankrupt, and praying 
that it may be set aside as fraudulent and 
void, and that the property may be put into 
his possession, and be sold for the benefit 
of the creditors of the bankrupt. Mrs. Gil- 
bert and Salomon and the bankrupt have ap- 
peared, and answered the petition, and proofs 
have been taken, on a reference for that pur- 
pose. 

The mortgage to Mrs. Gilbert, so far as 
concerns the $1,000 of the amount secured 
by it, is not shown not to have been made 
in good faith. It was made for a then pres- 
ent consideration of $1,000 loaned, and was 
given as security for the debt thus ereated, 
and was, in all respects, otherwise valid, and 
was recorded pursuant to the statute of the 
state of New York. It must, therefore, un- 
der the 14th section of the bankruptcy act, be 
held to be a valid mortgage, as against the as- 
signee in bankruptcy, so far as $1,000 of the 
amount secured by it is concerned. As to the 
$250 covered by the mortgage, I think the 
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evidence fails to show that Mrs. Gilbert had 
reasonable eause to believe, wben she re- 
ceived the mortgage, that it was made in 
fraud of any provision of the bankruptcy 
act. It must, therefore, stand as a valid 
mortgage for the whole amount secured by it. 
But, while the amount secured by the mort- 
gage must be paid out of the proceeds of the 
property, if they are sufficient for that pur- 
pose, the property itself must be sold in such 
manner as to realize the largest possible 
amount. It passed to tbe assignee in bank- 
ruptcy, and the title to it vested in him as 
of the 24th of December, 1868. The debt was 
not demanded from the bankrupt, nor was 
any action taken by the mortgagee to dis- 
turb the status of the property, until after 
the assignee was appointed. From the time 
of the filing of the bankrupt's petition, the 
property was in the custody of the court, and, 
at least, from the time of the appointment 
of the assignee, the possession of it by the 
bankrupt was, in law, the possession of it by 
the assignee. The taking of any of it under 
the mortgage was, after that time, unlawful, 
and a taking of it from the custody of this 
court, and of an officer thereof. Its value 
must be accounted for as of the time it was 
taken. It appears by the bankrupt's sched- 
ules that the value of the property exceeds 
the amount of the mortgage. The assignee 
in bankruptcy has a right to sell the prop- 
erty, if it can be restored to him in specie, 
and retain the surplus of its proceeds, after 
paying the mortgage. If it, or any part of it, 
shall not be restored to him, the defendants 
concerned in taking it, or such part of it, 
must account to the assignee in bankruptcy 
for its value, or for the value of such part 
of it, as of the time it was taken. If a ref- 
erence is necessary to ascertain such value, 
it must be had before the register in cbarge 
of the .case. When his report thereon shall 
be made, the court will make such order as 
shall be proper as to the payment of the 
mortgage. 



Case No. 13,056. 

In re ROSENBERG. 

[3 N. B. R. 73 (Quarto, 18).] i 

District Court, S. D. New York. Aug. 4, 1869. 

Bankruptcy— Disbursements by Bankrupt's At- 
torneys — How Certified to Court. 

Attorneys for bankrupt applied to the reg- 
ister for an order for the payment by the as- 
signee, out of the assets, of a sworn bill of 
items of disbursements by them, of one hun- 
dred and thirty-seven dollars and sixty cents, 
on account of clerk's, register's, and marshal's 
fees, for printing in the case, to which the as- 
signee objected that the bankrupt had paid 
his said attorneys five hundred dollars for 
their services in the case, which was intended 
and fully sufficient to cover all expenses. The 
register certified the question of payment of the 
bill to the court. Meld, that the proper way to 

i [Reprinted by permission.] 
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bring the matter before the court was by peti- 
tion, either by the assignee or bankrupt's attor- 
neys, and reference would be ordered for tak- 
ing testimony. 

[Cited in Re Nounnan, 7 N. B. R. 22.] 

[In the matter of Myron Rosenberg, a "bank- 
rupt.] 

By I. L. WILLIAMS, Register: 

I, one of the registers in bankruptcy, do here- 
by certify to this honorable court that an appli- 
cation was made to me on the part of the at- 
torneys for the bankrupt, to allow an order to 
be paid out of the funds in the hands of the as- 
signee the sum of one hundred and thirty- 
seven dollars and sixty cents upon a bill of 
items, and an affidavit that such items had 
been disbursed by said attorneys for regis- 
ter's, clerk's, and marshal's fees for printing 
in these proceedings. The assignee appeared 
and opposed the allowance of the claim, set- 
ting forth and stating that seven days before 
the filing of the bankrupt's petition said 
bankrupt had paid to his said solicitors the 
sum of two hundred and fifty dollars on ac- 
count of their services in said bankruptcy 
proceedings, and that on the day the bank- 
rupt filed his said petition he had paid his 
said solicitors the further sum of two hundred 
and fifty dollars on account of the same serv- 
ices, claiming that said sum of five hundred 
dollars was sufficient compensation for the 
said services and disbursements. The ques- 
tion as to the right of the said bankrupts so 
to appropriate their funds, or as to where 
said bankrupts obtained «aid funds, or wheth- 
er such funds were a legitimate part of the 
estate, that ought of right to come into his 
hands as assignee, was not reviewed or ar- 
gued by the parties. The case as it presented 
itself to me for decision was, whether the 
sum of five hundred dollars, paid by the 
bankrupt to his solicitors, was a sum suffi- 
cient to cover the disbursements for officers' 
fees as well as for their own services ren- 
dered, and to be rendered, for said bankrupts, 
in and about their proceedings in bankruptcy. 
My doubt was whether I was authorized to 
take testimony as to the value of the said 
services, or determine the question from my 
own knowledge of the services of the solic- 
itors in this case as it appears before me, or 
whether it was a question which the court 
alone has the power to dispose of. Under 
the provisions of section 6 of the act [of 1867 
(14 Stat. 520)], I beg to submit the matter, 
and pray instructions from this honorable 
court. 

BLATCHFORD, District Judge. The mat- 
ter should be brought before the court by 
petition, either on the part of the attorneys 
for the bankrupt or of the assignee, and it 
will then be referred to the register to take 
testimony thereon. 
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Case No. 13,057. 

In re ROSENFELD. 

[2 N. B. R. 116 (Quarto, 49); i 1 Am. Law T. 

Rep. Bankr. 100; 8 Am. Law 

Reg. (N. S.) 44.] 

District Court, D. New Jersey. 1868. 

Bankruptcy— Fraudulent Preferences— Cred- 
its Allowed ox Sale— Insurance. 

1. A, before insolvency, and not in contempla- 
tion of bankruptcy, indebted to B in the sum 
of two thousand four hundred and eleven dol- 
lars, sold to him an estate to the value of ten 
thousand dollars, and credited him on his books 
for the said sum of two thousand four hundred 
and eleven dollars, at the time of sale. After- 
wards A, when insolvent and in contemplation 
of bankruptcy, had a settlement with agent of 
B, when the sum of two thousand four hun- 
dred and eleven dollars was deducted from the 
amount of purchase money. Meld, that the pay- 
ment was really made at the time of sale; that 
it was not an appropriation of payments, and 
that it was a legitimate transaction and not a 
fraudulent preference within the meaning of the 
bankrupt act [of 1867 (14 Stat. 517)]. 

2. Where specification charges that a particu- 
lar debt was paid after passage of bankrupt 
act, and the proof shows that it was paid 
before, and proof is offered that there were oth- 
er debts not mentioned in specifications that 
were paid after passage of said act, held, that 
the creditors are bound by the specification, and 
such proof is inadmissible. 

[Cited in Re Jaycox, Case No. 7,239; Re 
Clark, Id. 2,812.] 

3. Servants' wages paid after the passage of 
bankrupt act, as necessary family expenses, 
cannot be allowed as objection to discharge. 

[Cited in Re Seeley, Case No. 12,628.] 

4. Payments made to counsel for services 
"rendered and to be rendered" by bankrupt 
without fraud, is not a ground for refusal of 
discharge. 

[Cited in Re Comstoek, Case No. 3,074; Re 
Thompson, Id. 13,938; Re Boynton, 10 Fed. 
279.] 

' [Cited in Re Parsons, 150 Mass. 345, 23 N. E. 
50.1 

5. Where a bankrupt, insolvent and in con- 
templation of bankruptcy, insured his life, it 
is an improper transaction. 

6. Insurance made upon house and furniture 
in pursuance of covenants in lease is not a 
fraudulent preference. 

[Cited in Re Seeley, Case No. 12,628.] 

7. Expenditures incurred by bankrupt while 
insolvent, in support of family, and the evidence 
is silent as to their character, the court cannot 
admit . such expenditures as a ground for re- 
fusal of discharge. 

[In the matter of Isaac Rosenfeld, Jr., a 
bankrupt. For prior proceedings in this liti- 
gation, see Cases Nos. 12,058 and 12,059.] 

Abbett & Fuller, for petitioner. 
T. McCarter and Goepp & Stern, for oppos- 
ing creditors. 



FIELD, District Judge. This case comes 
now before the court, upon specifications 
filed by Marx & Co., creditors of the bank- 
rupt, in opposition to his discharge. It is 
one of more than ordinary interest and im- 



i [Reprinted from 2 N. B. R. 116 (Quarto, 49) 
by permission.] 
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portance. The petition was filed in June, 
1867, very soon after the bankrupt act went 
into operation, and from that day to this has 
been keenly contested at every step, both be- 
fore the register and before the court. The 
bankrupt has been subjected to repeated and 
most searching examinations. He has been 
required to give a minute account of all his 
business transactions, all his domestic ar- 
rangements, and all his family expenses, not 
only since the passage of the bankrupt act, 
but for a year preceding. His testimony is 
spread over two hundred and thirty-nine fo- 
lios. A number of other witnesses have also 
been examined before the court. The argu- 
ments of counsel (submitted in writing) are 
full and exhaustive. They evince great dili- 
gence and research, and if I do not properly 
understand the case, and have failed to 
reach a right conclusion, it certainly is not 
owing to any fault upon their part. They 
have lightened very much the labor which 
would otherwise Jiave been imposed upon me 
of searching among the mass of evidence for 
the material facts of the case. Mr. Rosen- 
feld was a broker, residing in New Jersey, 
but doing business in New York, and in May, 
1866, deemed himself to be worth nearly a 
quarter of a million of dollars; but in one 
day, owing to a sudden and unexpected fluc- 
tuation in the price of gold, he became bank- 
rupt. He at once made an assignment of all 
his property for the benefit of his creditors, 
except his homestead and furniture in Or- 
ange. In the schedule, however, annexed 
in the assignment, the validity of the claims 
against his estate, growing out of gold con- 
tracts, was denied, and has ever since been 
disputed by him. Negotiations for an ami- 
cable settlement with his creditors were for 
a long time pending, and were in progress 
up to within a week of the filing of his peti- 
tion in bankruptcy. " 

His counsel, Mr. Maclay, testifies that so 
late as May 28, 1867, he had every reason to 
believe that such a settlement would be ef- 
fected. I mention these facts because of 
their bearing upon some of the charges upon 
which much stress has been laid in the ar- 
gument Most of the specifications original- 
ly filed related to transactions which took 
place prior to the passage of the bankrupt 
act. Exceptions were taken to these specifi- 
cations, upon the ground that acts done be- 
fore the passage of the bankrupt law were 
not a good cause for refusing a discharge. 
These exceptions were sustained and new 
specifications were filed in accordance with 
the opinion of the court. It is these specifi- 
cations which I am now to consider. 

First. The first specification relied upon is, 
that on May 2Sth, 1867, being then insolvent 
and in contemplation of bankruptcy, the 
bankrupt paid to his uncle, Isaac Rosenfeld, 
in full, a debt of two thousand four hundred 
and eleven dollars and one cent; that the 
bankrupt was insolvent and in contemplation 
of bankruptcy, on the 2Sth of May, 1867, has 



been clearly shown. If he did, therefore, on 
that day pay to his uncle this debt of two 
thousand four hundred and eleven dollars 
and one cent, I think it would be a "fraudu- 
lent preference, contrary to the provisions of 
the act" within the meaning of the twenty- 
ninth section, and a good ground on which 
to refuse a discharge. But was this pay- 
ment in fact made on the 2Sth of May, 1867? 
The evidence shows that on the 4th of Jan- 
uary, 1867, the bankrupt sold to his uncle, 
Isaac Rosenfeld, certain real estate for the 
sum of ten thousand dollars, and that he 
was at that time indebted to his uncle in 
the sum of two thousand four hundred and 
eleven dollars. On the 28th of May, 1867, 
a settlement was had between the bankrupt 
and Moses B. Maclay, Esq., the agent of his 
uncle, and in that settlement, this debt of 
two thousand four hundred and eleven dol- 
lars was deducted from the amount of the 
purchase money, and the balance paid in 
cash. Now, it is insisted, that inasmuch as 
"the purchase money was not appropriated 
nor disposed of before the 2Sth of May, 
1867," therefore, this payment of two thou- 
sand four hundred and eleven dollars, must 
be considered as having been made on that 
day. But, it seems to me, there is not the 
slightest foundation for such an idea. The 
doctrine of appropriation of payments has 
no reference to a transaction of this kind. 
The payment was really made at the time of 
the purchase of the real estate. From that 
time, the bankrupt could have had no claim 
to anything but the balance of the purchase 
money after the payment of the debt. When 
the settlement took place on the 28th of 
May, 1867, it was not for him to say whether 
this should be^deducted from the purchase 
money or not. H6 had no power to prevent 
it. Such would have been the legal effect of 
the transaction, if nothing had been said or 
done by either of the parties in relation to 
it. But the evidence would seem to show, 
that in point of fact, Isaac Rosenfeld, the 
purchaser, at the time of the sale, credited 
the bankrupt on his books with the amount 
of the purchase money, and charged him 
with this debt of two thousand four, hundred 
and eleven dollars, leaving a balance due to 
him, which was paid on the 28th of May, 
1867. It was a legitimate transaction, and 
I see nothing in it to sustain the -charge of a 
fraudulent preference within the meaning 
of the bankrupt act. 

Second. The second specification is, that 
after the passage of the act, being insolvent 
and knowing himself to be so, and in con- 
templation of bankruptcy, he paid to W. B. 
Tricknor & Co., a debt of one hundred and 
fifty-four dollars and thirty cents. The an- 
swer to this is, that the specific debt was 
paid in 1866, and not after the passage of 
the bankrupt act But it is insisted, that 
there were, bills of W. B. Tricknor & Co., 
paid in May and June, 1S67, and that these 
bills amounted, in the aggregate, to more 
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than one hundred and fifty-four dollars and 
thirty cents, and, therefore, that the charge 
contained in the specification has been sub- 
stantially sustained. That is, the specifica- 
tion charges that a particular debt was paid 
after the passage of the bankrupt act, and 
when it is shown that this debt was paid in 
1866, then proof is offered that there were 
other debts, not mentioned in the specifica- 
tion, that were paid after the passage of the 
act. Such proof is inadmissible. The op- 
posing creditors are bound by their specifi- 
cations. They cannot go beyond them, or 
produce evidence outside of them. Where 
would be the use of specifications if this 
were not so. Instead of apprising the bank- 
rupt of the specific grounds upon which his 
discharge was to be opposed, they would 
only tend to deceive and mislead him. 

Third. The fifth specification is, that the 
debt of one hundred and fifty-four dollars and 
forty-four cents due to J. C. Harden was paid 
after the passage of the bankrupt act. But 
the evidence shows that this debt, too, was 
paid in 1866. And then it is said there was 
another debt of sixty-six dollars and forty-five 
cents, that was paid March 30th, 1867. All 
that I have said with regard to the second 
specification is applicable to this. 

Fourth. So, too, with regard to the sixth 
and seventh specifications. They charge that 
certain debts were paid after the passage of 
the bankrupt act, while the evidence is that 
they were paid in 1866. 

Fifth. The eighth specification is, that after 
the passage of the bankrupt act, he paid serv- 
ants* wages to the amount of one thousand 
four hundred dollars. This charge is not sus- 
tained by the evidence. The bankrupt testi- 
fied, both before the register and in court, 
that this one thousand four hundred dollars, 
mentioned in his schedule as servants' wages, 
covered a period of about fourteen months; 
that while it was not the same during the 
whole time, yet the average amount was 
something like one hundred dollars per month; 
and it was paid from month to month as it 
fell due. No attempt has been made to dis- 
credit his testimony. It seems, then, that in- 
stead of paying one thousand four hundred 
dollars for servants* wages after the passage 
of the bankrupt act, he paid but four hun- 
dred dollars. It was paid from month to 
month as it became due. It was a part of 
his necessary family expenses. But it is said 
Mr. Bosenfeld had no right to pay even four 
hundred dollars for servants' wages, after the 
passage of the bankrupt act. As he intend- 
ed to apply for its benefit and avail himself of 
its provisions, he ought at once -to have re- 
duced his establishment, retrenched his ex- 
penses, discharged his servants and adopted 
an entirely different style of living from that 
in which he had previously indulged. Now, 
if the specific charge had been that the sum 
of four hundred dollars for servants' wages 
for a period of four months was an extrava- 
gant sum, for a man situated as Mr. Itosen- 



feld was, to pay, that it could not be fairly 
regarded as coming under the head of neces- 
sary family expenses, and must be treated as 
a fraudulent preference, or payment or trans- 
fer of property contrary to the provisions of 
the act, there might have been force and per- 
tinence in these observations. But the speci- 
fication charges an entirely different thing. 
It charges that the bankrupt, after the pas- 
sage of the act, paid one thousand four hun- 
dred dollars for servants' wages, that is, not 
only the four hundred dollars which accrued 
after the 2d of March, 1867, but also one thou- 
sand dollars which had accrued prior to that 
day. Had this charge been true, such a pay- 
ment might well have been considered a 
fraudulent preference. This was the charge 
that the bankrupt was called upon to meet, 
and no other. He has met it and has shown 
that it is entirely unfounded. 

Sixth. The ninth and tenth specifications 
may be classed together. They charge the 
bankrupt with having paid, after the passage 
of the act, to Moses B. Maclay, Esq., the sum 
of one thousand dollars, and to Messrs. Ab- 
bett & Fuller the sum of one thousand six 
hundred and eight dollars and seventy-seven 
cents, part of which sums were for past pro- 
fessional services. 

The charge contained in these specifications 
is somewhat vague, it not being stated how 
much was paid for past and how much for 
future services. It appears, however, from 
the evidence, that of the one thousand dol- 
lars paid to Mr. Maclay, two hundred and 
fifty dollars were for past services, and of the 
one thousand six hundred and eight dollars 
and seventy-seven cents paid to Abbett & 
Fuller, six hundred and eight dollars and 
seventy-seven cents were for past services. 
The bankrupt had a right to employ counsel. 
Their professional services were absolutely 
necessary for him. It was natural that he 
should resort to those whom he knew and 
had formerly employed, and in whom he had 
confidence. And it was natural, that before 
consenting to act in a case which would nec- 
essarily require much time and labor, they 
should insist upon being paid an amount that 
would cover both past and future services. 
Mr. Abbett, in his testimony before the court, 
stated that before he consented to take charge 
of the case in bankruptcy, he told Mr. Rosen- 
feld that he would have to pay him for what 
he had already done for him, and also the 
sum of one thousand dollars. And Mr. Mac- 
lay says he "charged him one thousand dol- 
lars for services rendered and to be ren- 
dered." The bankrupt was obliged to com- 
ply with these demands or forego the services 
of these gentlemen, and employ other coun- 
sel. This, no doubt he might have done; 
and, strictly speaking, he had no right to pav 
them a debt due for past services. But I see 
no evidence of fraud upon the part of the 
bankrupt in these transactions, and, I think, 
it would be a harsh construction of the bank- 
rupt act to pronounce them fraudulent pref- 
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erences within the meaning of the twenty- 
ninth section, and on this account alone refuse 
a discharge. If the strict rule contended for 
by the counsel of the opposing creditors were 
to prevail, the payment of a debt, however 
small, through inadvertence or under a mis- 
taken sense of duty, and without any fraud- 
ulent intent whatever, would be sufficient in 
all cases to deprive a bankrupt of his dis- 
charge. I do not believe that the framers of 
the act ever intended that it should receive 
so rigid a construction. 

Seventh. The eleventh specification is, that 
the bankrupt, on the 1st of June, 1866, know- 
ing himself to be insolvent, and in contempla- 
tion of bankruptcy, invested sis hundred and 
forty-one dollars, as the premium for one 
year, on two policies of insurance on his life, 
taken by him for the benefit of his wife and 
children. The facts alleged in this specifica- 
tion are fully proved, and are not disputed. 
The explanation given by the bankrupt of 
this transaction is, in substance, as follows: 
"On the 22d day of May, 1866, he had made 
an assignment for the benefit of his creditors. 
In May, 1S67, he entered into a negotiation 
with the assignees for the sale of his wife's 
right of dower in certain real estate included 
in the assignment They agreed to give him 
four thousand dollars for it, and he deter- 
mined to invest the money thus obtained in 
payment of premiums upon a life insurance 
for the benefit of his wife. Believing that 
this agreement would be carried out by the 
assignees, and desirous of having the insur- 
ance effected with as little delay as possible, 
he advanced six hundred and forty dollars 
of his own money in payment of the premi- 
ums, intending to replace it out of the four 
thousand dollars as soon as received. He 
further stated that he had consulted his coun- 
sel, Mr. Maclay, in relation to the matter, and 
understood him to say that there was nothing 
wrong or improper in the transaction. Mr. 
Maclay, says, however, that Mr. Kosenfeld 
must have misapprehended him, and that he 
gave him no such advice or opinion. It 
turned out that the four thousand dollars was 
never received from the assignees. They re- 
fuse to consummate the bargain, and allowed 
the real estate to be sold subject to the right 
of dower. But the six hundred and forty dol- 
lars had been paid, and Mr. Rosenfeld was 
unable to replace it. If this is a correct ac- 
count of the affair, while I see in it no evi- 
dence of fraud on the part of the bankrupt, 
still I have no hesitation in saying that it was 
an improper transaction, and one of which 
the creditors have a right to complain. The 
bankrupt clearly had no right to withdraw 
this money from the estate. It belonged to 
his creditors. His counsel says that this can- 
not be considered as a fraudulent gift or con- 
veyance of any part of his property- It was 
a mere loan to his wife, with the prospect of 
having speedily in his own hands the means 
of repayment But the answer given to this, 
by the counsel of the creditors, is a correct 
20FED.CAS 76 



one. If it were a loan to his wife, to be re- 
placed out of her dower, then she is indebted 
to the estate to that amount, and the bank- 
rupt ought to have included the claim in his 
schedule of assets. This, however, I under- 
stand the bankrupt virtually admits, and his 
counsel now consents that the court shall or- 
der the schedule to be amended in such a way 
as to include this six hundred and forty dol- 
lars in the assets of the bankrupt I see no 
objection to the course being taken, and then 
there will have been not only no intention on 
the part of the bankrupt to defraud, but no 
one, in fact, will be defrauded. 

Eighth. The twelfth specification is, the pay- 
ment of one hundred and eighteen dollars and 
eighty cents for insurance on the house and 
furniture, at Orange. The answer given to 
this is, that the payment of the insurance was 
made in pursuance of a covenant contained 
in the lease. It was a part of the rent, and 
if it had not been paid the lease would have 
been forfeited. The counsel of the creditors 
suggests, as worthy of remark, that the bank- 
rupt had a term yet unexpired, in this Orange- 
property, which might have been a valuable- 
asset in the hands of the assignee. If this- 
were so, then it was his duty to pay the in- 
surance, and instead of being a fraud upon the 
creditors, it was for their benefit, for other- 
wise the lease would have been forfeited, and. 
there would have been no longer an unex- 
pired term to dispose of. This view of the- 
ease is not at all altered by what the counsel 
further suggests, namely, that the bankrupt, 
by the deed and release, by which Mr. Mac- 
lay insisted upon his executing, extinguished 
the term of years, and thereby deprived his 
creditors of the benefit of it, for such a charge 
is nowhere contained in any of the specifica- 
tions. The payment of this insurance cannot, 
in any point of view, be deemed a. fraudulent 
preference. 

Ninth. The thirteenth, fourteenth and fif- 
teenth specifications relate to expenditures in- 
curred by the bankrupt from May 22d, 1866, 
to June 22d, 1867, embracing a period of thir- 
teen months. They were as follows: Paid to* 

Miscellaneous tradesmen 83,759 41 

g ro . c er , 69149^ 

Butcher 1,159 23 

Tota l $5,610 13 

With regard to the amount paid to miscel- 
laneous tradesmen, the specification does not 
charge, nor is there any evidence to show how 
much of this was paid prior to the 2d of 
March, the date of the bankrupt act, and how 
much was paid afterwards. It is true, that 
the bankrupt on his examination before the- 
register says, that his probable- expenditures, 
during this period of thirteen months wasr 
six hundred and fifty-five dollars per monthj 
but this result was arrived at by adding to- 
gether the whole amount of payments made 
during this period and dividing it by the num- 
ber of months embraced in it. Whether his 
monthly expenditures were the same, after the 
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passage of the bankrupt act as they were be- 
fore, nowhere appears. They may have been 
very much reduced. The evidence is entirely 
silent upon this point I presume it will not 
be contended that a man had not a right, after 
the passage of the bankrupt act, to spend 
money for his necessary family expenses, not- 
withstanding he contemplated availing himself 
of its provisions; and how is it possible for 
me to say, in the absence of all evidence upon 
the subject, how much of this sum of three 
thousand seven hundred and fifty-nine dol- 
lars and forty-one cents was paid after the 2d 
of March, 1867, and whether it was or was 
not for necessary expenses. The same re- 
marks apply to the grocer's and the butcher's 
bills. They both cover a period of about thir- 
teen months, extending from May, 1866, to 
June, 1867, and it is not alleged in the specifi- 
cations, nor is there evidence to show, how 
much of them were paid before the passage 
«of the bankrupt act, and how mueh after- 
wards. Mr. Harden, the grocer, in his testi- 
mony before the court, states that no wines 
were purchased, but only ordinary groceries, 
and that they were paid for each week by 
Mr. Rosenfeld. He also swears that the 
quantity of groceries purchased of him by Mr. 
Rosenfeld, after his failure, was from twenty 
to forty dollars per week less than it had been 
before. 

Tenth. The sixteenth specification is, that on 
the 2Sth of May, 1867, the bankrupt, knowing 
himself to be insolvent and in contemplation 
of bankruptcy, received from his uncle the bal- 
ance of the purchase money for the house in 
Orange, and appropriated it in part to the pay- 
ment of preferred creditors, in part to the 
premium on his life insurance of six hundred 
and forty dollars, and in part to extravagant 
living. Now, it will at once be perceived, that 
this specification is nothing more than a re- 
capitulation of the several charges contained 
in the other specifications. The only differ- 
ence between them is, that there they are pre- 
sented separately while here they are group- 
ed together. But inasmuch as these charges, 
when made separately, have all been consid- 
ered and disposed of, it will hardly be thought 
necessary to spend time in the examination of 
them, when they are thus combined. I have 
thus gone over all the specifications relied up- 
on as grounds upon whieh to oppose the bank- 
rupt's discharge. I have carefully examined 
all the evidence in connection with them. I 
have read attentively and duly weighed the 
elaborate, and I may add, the very able argu- 
ments submitted to me by the counsel on both 
sides, and the conclusion to which I have 
come is, that the opposing creditors have not 
succeeded in making out a ease, either of 
"fraudulent preference, or fraudulent pay- 
ment, gift, transfer, conveyance or assign- 
ment," by the bankrupt of any part of his 
property, within the meaning of the twenty- 
ninth section of the act. 

The only eharge upon which, if distinctly 
presented, I might have felt some doubt and 



hesitation, is that whieh relates to the style of 
living in which the bankrupt indulged, and the 
kind of establishment which he kept up after 
the passage of the bankrupt act, and after 
he had determined to apply for the benefit of 
it. The counsel of the creditors have, in their 
argument, returned to this subject again and 
again, and made many just and striking ob- 
servations in relation to it, and I confess that 
the impression made upon my mind is, that 
the family expenses of the bankrupt during 
the period in question, were unnecessarily 
large— larger than ought to have been incurred 
by one in his circumstances. But it is only an 
impression, and a somewhat vague one, too, 
for the evidence furnishes us.no means of 
knowing what these expenses really were. 
But were it more clear and distinct, I should 
be unwilling to refuse a discharge to the 
bankrupt upon any ground not expressly set 
forth in the specifications. In no one of the 
specifications filed, is this charge distinctly 
presented. The burden of all the specifica- 
tions is fraudulent preferences or payments. 
Nowhere is it alleged, that the family ex- 
penses paid by the bankrupt after the 2d of 
March, 1867, were not necessary expenses. 
The only specification in which the subject of 
"extravagant living" is at all alluded to is the 
sixteenth, which is, as I have said before, a 
mere recapitulation of former specifications, 
and evidently not intended to introduce any 
new charge. Then, too, we must take into 
consideration the fact to which I have before 
adverted, that as late as May, 1S67, the bank- 
rupt had reason to expect that an arrange- 
ment would be made with his creditors, and 
that it would not be necessary for him to ap- 
ply for the benefit of the bankrupt act. Mr. 
Maclay expressly says, that up to that time he 
had been endeavoring to arrange the gold 
debts of Mr. Rosenfeld, and believed that he 
would be successful in his efforts to do so. 
This, perhaps, might, to some extent, have jus- 
tified the bankrupt in keeping up his estab- 
lishment, and continuing to live in a way 
which, under other circumstances, would not 
have been proper. 

On the whole, I am of the opinion that the 
bankrupt is entitled to his discharge. 
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2. A specification stating that a debt had been 
created by fraud is not a good specification, 
and will be stricken out on motion. 

3. A bankrupt cannot be examined for the 
purpose of showing that the debt was created by 
fraud. 

4. A fraudulent conveyance made, or a fraud- 
" ulent preference given, before the passage of the 

bankrupt act [of 1867 (14 Stat. 517)], are nei- 
ther of them good grounds upon which to op- 
pose a discharge. Such a conveyance or pref- 
erence does not come within the terms of sec- 
tion 29 of said act, and a specification alleging 
such a conveyance or preference will be strick- 
en out on motion. 
[Cited in Be Moore, Case No. 9,751. Followed 
in Re Hollenshode, Id. 6,610. .Cited in Re 
Hussman, Id. 6,951. Approved in Re Kee- 
fer, Id. 7,636. Disapproved in Re Cretiew, 
Id. 3,390.] 

5. The difference explained between the mean- 
ing of the following phrases in section 29, name- 
ly, "since the passage of this act," and "subse- 
quently to the passage of this act. ' 

[Criticised in Re Cretiew, Case No. 3,390.] 

6. By the term "fraudulent preference," used 
in item 9 of section 29, is meant only a prefer- 
ence in fraud of the bankrupt act; that is, con- 
trary to its provisions. 

[Followed in Re Hollenshade, Case No. 6,610. 
Cited in Re Seeley, Id. 12,628.] 

[In the matter of Isaac Rosenfield, Jr., a 
bankrupt. For prior proceedings in this lit- 
igation, see Case No. 12,059.] 

Abbett & Fuller, for bankrupt. 
McCarter & Goepp, for creditors. 

FIELD, District Judge. There are two 
questions, the determination of which will 
dispose of all the exceptions taken to the 
specifications filed in this case. 

First Is the creation of a debt by fraud, a 
good ground upon which to oppose the dis- 
charge of a bankrupt? The 33d section of 
the act provides: "That no debt created by 
the fraud of the bankrupt, shall be "dischar- 
ged under this act; but the debt may be 
proved, and the dividend thereon shall be a 
payment on account of said debt." Why, 
then, should a creditor be allowed to object 
to the discharge of a bankrupt, on the ground 
that the debt due to him was created by 
fraud? So far as he is concerned, the bank- 
rupt is not discharged at all. Such creditor 
is in fact a favored creditor; like other cred- 
itors, he is entitled to receive a dividend; 
hut this dividend, instead of being a payment 
in full, is only a payment on account, and the. 
bankrupt is forever liable for the balance of 
the debt; and this balance is much more 
likely to be paid, if the bankrupt is dischar- 
ged from the payment of all his other debts, 
than If he was not discharged at all. Such 
£l creditor, therefore, has not only no right to 
oppose the discbarge, but it is not his interest 
to do so. This no doubt is the reason why 
the fact that the debt was created by fraud, 
is not, by the 29th section, made a ground 
for refusing a discharge. If the question, 
therefore, had not before arisen, I should 
have had little or no doubt with regard to it 
But it is not a new question. It has been 



before Judge Blatchford, in the Southern dis- 
trict of New York, upon two occasions: once 
in Rathbone's Case [Case No. 11,582], and 
again in the Case of Tallman [Id. 13,739]. 
In the first case, he held, that a specification, 
stating that the debt had been created by 
fraud, was not a good specification; and in 
the second, that a register was right in refus- 
ing to allow a bankrupt to be examined for 
the purpose of showing that the debt was cre- 
ated by fraud. I concur with him entirely in 
his opinion. 

Second. The second question is one about 
which there is, I will not say more doubt, 
but perhaps more room for discussion; and 
as the counsel for the creditors have urged 
their views with so much force and earnest- 
ness, I have felt bound to give them a very 
careful consideration. Is a fraudulent con- 
veyance made before the passage of the bank- 
rupt act, a good ground on which to oppose 
a discharge? The 29th section contains an 
enumeration of seventeen distinct acts, any 
one of which, if shown to have been commit- 
ted by the bankrupt, is an absolute bar to 
his discharge. These acts are in the nature 
of offences, created and defined by the bank- 
rupt law, the penalty for the commission of 
which by the bankrupt, is, the forfeiture of 
his right to a discharge. Now, suppose there 
was no limitation whatever in the law itself, 
as to the time within which these acts must 
have taken place, or been performed. Would 
it not have been necessary to aver, and prove, 
that they had been committed since the pas- 
sage of the law, in order to deprive the bank- 
rupt of his right to a discharge? To have 
held that acts, committed before its passage, 
were offences against the bankrupt law, 
would have been to make that law, if not an 
ex post facto law, in the strict sense of 
the term, yet at least a law retroactive or 
retrospective in its character. Now, although 
to give a law a retrospective operation, may 
not render it absolutely unconstitutional, yet 
as a general rule, it is a very objectionable 
feature in any law; and an intention upon 
the part of the legislature to give a law such 
a character, will never be presumed, in the 
absence of express words to that effect. But 
it is said, there is a limitation as to time ex- 
pressly annexed to some of the acts enumer- 
ated in the 29th section, that limitation being 
expressed by the words "since the passage 
of this act," and as this limitation is not an- 
nexed to other acts, therefore, upon the prin- 
ciple "Expressio unius est exclusio alterius," 
it is to be presumed that with regard to these 
other acts, it is- sufficient to show that they 
were committed at any time, whether before, 
or since, the passage of the law. If all the 
provisions of the section are, upon general 
principles, subject to the restriction that the 
acts must have been done after' the passage 
of the law, why in express terms impose that 
restriction on two only out of the seventeen? 
But, from a close examination of the 
whole section, I think it will appear, that the 
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maxim alluded to has no application in ref- 
erence to it To the first four items, no lim- 
itation as to time is annexed; but then they 
are acts which could only be committed after 
proceedings in bankruptcy had been com- 
menced. The fifth item has a limitation ex- 
pressed by the words, "within four months 
before the commencement of such proceed- 
ings." But this limitation of four months 
was meant to be confined to the fifth item 
alone. It became necessary, therefore, to an- 
nex to the following items a different limi- 
tation. The sixth item, accordingly, begins 
with these words: "or if since the passage 
of this act" Now, if it was intended that 
the limitation should apply to all the follow- 
ing items, from .the sixth to the fourteenth, 
it certainly was not necessary to repeat it 
at the beginning of each clause. The 39th 
section, which contains an enumeration of 
what are deemed acts of bankruptcy, has 
the same limitation as to time, expressed by 
the words, "after the passage of this act," 
annexed to the first act described; and 
there can be no doubt that it is meant to ex- 
tend to all the other acts thereon enumerated; 
but it was not thought necessary to repeat 
it at the beginning of each subsequent clause. 
But it is said the fourteenth item of the 29th 
section has a limitation expressly annexed 
to it, substantially the same as that annex- 
ed to the sixth item; and if the limitation 
contained in the sixth item extends to all 
the intervening items without being repeat- 
ed, why would it not also have extended to 
the fourteenth item? The fact that the very 
same limitation as that contained in the 
sixth item, is expressly annexed to the four- 
teenth, shows that it was not intended to 
apply to the intervening items. But it will 
be perceived, that the language in which 
the limitation is expressed in the fourteenth 
item, is slightly different from that used in 
the sixth. Instead of being "since the pas- 
sage of this act," it is "subsequently to the 
passage of this act" Now let us see if we 
cannot account for this difference in phrase- 
ology, and thus explain why it was deemed, 
necessary to repeat the limitation in the 
fourteenth item, slightly varied in form. The 
change consists in substituting subsequently 
for "since." These words, although similar 
in meaning, are not identical. "Since," ac- 
cording to Worcester, means, "from the 
time of;" and its meaning is illustrated by a 
line from Milton: 

"He since the morning hour set out from 
Heaven." 

And Webster in his Dictionary says, "The 
proper signification of 'since' is, after, and 
its appropriate sense includes the whole pe- 
riod between an event and the present time. 
'I have not seen my brother since January.' " 
"Subsequently," according to the same au- 
thorities, means, "at a later time," or "after- 
wards," that is, at any time afterwards. 

Now, the act described in the fourteenth 
item, is that of a merchant or tradesman, 



not keeping proper books of account If the 
limitation had been expressed by the words, 
"since the passage of this act," it might have 
been said that to bring a merchant or trades- 
man within its provisions, he must, during 
the whole period from the passage of the 
act, have neglected to keep proper books of * 
account Whereas, by using the word "sub- 
sequently," it would be sufficient to show 
that he had, at any time after the passage 
of the act, neglected to keep proper books of 
accouut. And this, no doubt, is what was 
intended by the provision. We see, there- 
fore, why it was that, "in the fourteenth 
item," it was thought necessary to repeat 
the limitation annexed to the sixth item, but 
to express it in a somewhat different form. 
The fact, then, of such repetition in the 
fourteenth item, does not prove that the 
limitation annexed to the sixth item was not 
meant to extend to all the intervening sec- 
tions. 

But let us see what would be the result 
of the construction contended for by the 
counsel for the creditors. The act described 
in the sixth item, to whieh the limitation as 
to time is expressly annexed, is, the act of 
destroying, mutilating, altering, or falsify- 
ing, books, documents, .papers, writings, or 
securities. This is certainly one of the gross- 
est frauds that could possibly be committed 
by a bankrupt, and if this must be commit- 
ted since the passage of the act in order to- 
make it a ground upon which to refuse a 
discharge, it would be difficult to imagine 
upon what possible principle the same limi- 
tation was not extended to the acts described 
in the following items. A construction in- 
volving such a result certainly cannot be the 
true construction. At all events, it ought not 
to be adopted unless it is imperatively re- 
quired by the language of the act But 
again, by the construction contended for, if 
there is no limitation as to time with regard 
to the tenth item, there is none with regard 
to the ninth. The act described in the ninth 
item is, a "fraudulent preference contrary to 
the provisions of this act." Now, could it 
have been intended, that the mere fact of a 
bankrupt having, at any time before the 
passing of the act, given a preference to one 
or more of his creditors, would be a good 
ground upon which to oppose his discharge? 
By the term "fraudulent preference," of 
course, is meant only, a preference in fraud 
of the bankrupt act: that is, contrary to its 
provisions. But in New Jersey at least, be- 
fore the passage of the bankrupt act a 
debtor had a perfect right to prefer one 
creditor to another. This has been repeated- 
ly decided by the supreme court of the s>tate. 
Hendricks v. Mount, 2 South. [5 N. J. Law] 
738; Tillou v. Britton, 4 Halst. [9 N. J. 
Law] 120. Nay, it has been held, that it 
was the duty of the debtor, under certain 
circumstances, to prefer one creditor to an- 
other. It cannot be imagined for one mo- 
ment, that the framers of the law meant, 
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that an act committed* before its passage, 
and which was perfectly lawful at the time 
It was done, would be a groun'd upon which 
to refuse a bankrupt his discharge. 

Upon the whole, then, I am clearly of the 
opinion, that either the limitation as to time 
annexed to the sixth item, was intended to 
apply to all the intervening items between 
that and the fourteenth, or that these inter- 
vening items, having no limitation as to 
time annexed to them, must be construed in 
reference to the principle-applicable to laws 
generally, which is, that they take effect 
only from the time of the passage. This is 
the view taken of the 39th section by those 
who have written upon the bankrupt act 
James, after speaking of the fifth item says, 
"Next follows a series of .misconduct or of- 
fences, which, to affect the bankrupt's order 
of discharge, must have been committed by 
him since the passage of the act" James, 
Bankr. 129. See, also, Aveiy & H. Bankr. 
214, 220. This also would seem to be the 
view taken by Judge Blatchford, -in Rath- 
bone's Case, before referred to. One of the 
specifications was, fraud in an assignment 
made in 1854. It was objected to as being 
too vague. The objection was sustained, 
and leave granted to file new specifications. 
The specifications were then made more full 
and particular, and when the matter came 
up again, the judge said: "The second, and 
third specifications relate solely to. transac- 
tions by the bankrupt under and in regard 
to an assignment made by him in 1854. They 
do not set forth any ground that is covered 
by sectiqn 29 of the act" All the exceptions 
taken to the specifications filed in this case 
are therefore sustained. 

[For subsequent proceedings in this litigation, 
see Case JSfo. 12,057.] 



Case "No. 12,059. 

In re ROSENFIELD. 

P. N. B. R. 319 (Quarto, 60); 15 Pittsb. Leg. 
J. 245; 1 Am. Law T. Rep. Bankr. 47.] i 

District Court, D. New Jersey. 1868. 

Bankbuptct — Business Dose after Filing Peti- 
tion — Ex ah i nation of Bankrupt: — 
Refusal to Answer. 

1. A bankrupt cannot be examined as to prop- 
erty acquired or business done after the date of 
filing his petition in bankruptcy, provided he 
states that the same has no connection with, or 
reference to his estate or business prior to said 
date. 

[Cited in Day v. Superior Court, 61 Cal. 492.] 

2. The register has no power to decide on the 
competency, materiality, or relevancy of any 
question, and has, therefore, no power to ex- 
clude or overrule any question. 

3. The bankrupt, under the advice of counsel, 
must take the risk of deciding whether he will 
answer or not. 

4. If the creditor chooses, he can, upon said 
refusal, apply to the district judge, to punish 

i [Reprinted from 1 N. B. R. 319 (Quarto, 
60), by permission. 1 Am. Law T. Rep. Bankr. 
47, contains only a partial report] 



the party as for contempt of court, and upon 
said application, the said judge will decide 
whether or not the question is a .proper one. 

[In. the matter of Isaac Rosenfield, Jr., a 
bankrupt.] 

At the examination before the register, 
Thos. D. Hoxey, Esq., at Paterson, the fol- 
lowing questions were asked: "Q. Have you 
any interest direct or indirect, with any 
other business or concern in the city of New 
York, or elsewhere? 

"A. None whatever that has not originated 
since my filing my petition in bankruptcy. 
" "Q. Does your answer mean to imply that 
since the filing of your petition in bank- 
ruptcy, you have acquired an interest, direct 
or indirect, in any business transactions 
whatsoever?. 

"A. Certainly, sir. 

"Q. What is the nature and character- of 
that interest and whence does it arise? 

"A... Buying and selling stocks and gold on 
account, and with friends who have supplied 
me with means, and others who have opened 
me a limited credit, all of which occurred 
since the filing of my petition in bankruptcy, 
and without any reference whatsoever to any 
connection or property of previous date. 

"Q. With what firm, if any, are you at pres- 
ent connected, or are your transactions made 
by you, individually?" 

Leon Abbett, Esq., attorney for bankrupt, 
objected to this question, and under his ad- 
vice bankrupt refused to answer the same. 
Written briefs were submitted on the part 
of the bankrupt and his creditors, and. the 
register held that the question was improper, 
and wrote .the following opinion which was 
submitted to Judge "FIELD, district judge of 
New Jersey. 

By the Register: 

In overruling the question, I was guided 
by, and but followed the decision of Judge 
Blatchford of the Southern district of New 
York, in the Case of Patterson [Case No. 10,- 
815], in bankruptcy, the effect of which clear- 
ly was, that only the property of the bank- 
rupt at the time of filing his petition in bank- 
ruptcy, could pass to the assignee, and from 
the examination of the -bankrupt act [of 1867 
(14 Stat 517)] upon the following points: 
The 26th section of the act gives the power 
to examine the bankrupt relative "to the dis- 
posal or condition of his property," to his 
trade and dealings with others, and his ac- 
counts concerning the same, and to all mat- 
ters concerning his property and estate. By 
the words "his property and estate," I think, 
can only be included the property of the 
bankrupt in his possession and control at the 
time of filing his petition in bankruptcy. 
The question overruled succeeded a full and 
searching examination of the bankrupt and 
the answer to the question preceding it fully 
disclaims any and all connection of his pres- 
ent property and business with his estate 
passing to the assignee at the time of filing 
his petition. This question was unnecessary 
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for any other purpose than that of holding 
the estate since filing his petition by the 
bankrupt. If the property of the bankrupt, 
after filing his petition, does not pass to the 
assignee of the bankrupt, then this question, 
asked for this purpose, was illegal, and could 
only lead to an idle protraction of his ex- 
amination. It would uncover and lay open 
the private affairs of the bankrupt, in which 
the old creditors of the bankrupt could have 
no interest, without aiding in any way in 
impeaching the former testimony of the 
bankrupt, or adding to the estate of the 
bankrupt to be distributed among his cred- 
itors under the bankruptcy. Again, the 14th 
section of the act requires that the deed of 
assignment made by the register to the as- 
signee of the bankrupt's estate, made, per- 
haps, months after the filing of the petition 
or adjudication of bankruptcy, shall relate 
back to the commencement of proceedings in 
bankruptcy, and vest the property of the 
bankrupt at the time in the assignee. Form 
No. 18, prescribed by the supreme court in 
pursuance of this section, sustains this view 
of the case. Again, the 34th section of the 
aet only releases the bankrupt from all 
claims, liabilities, and demands which are or 
might have been proved against the estate of 
the bankrupt, while the 19th section of the 
act limits the proof of debts against him to 
all debts due and payable from the bankrupt 
at the time of adjudication of bankruptcy, 
and debts at that time contracted but not yet 
due, with rebate of interest for the unexpired 
time. In short, the 19th section prescribes 
that the bankrupt shall be released from only 
those debts that could be proved, that were 
owing or contracted at the time of adjudica- 
tion of bankruptcy. If the law should admit 
of the construction claimed by counsel of the 
creditors, the law would be one of great in- 
justice, as it would take all the estate of the 
bankrupt at the time of his discharge for 
only those creditors whose debts were con- 
tracted after that time, and whose credit to 
the bankrupt may have essentially made the 
estate to be distributed, from all participa- 
tion in the distribution of that estate, and 
leave the bankrupt liable for all the debts by 
him contracted after the date of his adjudica- 
tion. Such a law would be a misnomer, and 
could not be regarded as a law to establish 
a uniform system of bankruptcy in any true 
sense of such law. 

The brief of counsel for the opposing cred- 
itors was submitted after the above was writ- 
ten, and is herewith inclosed. The same 
perhaps justifying this explanation for the 
more full information of the judge of the 
district court, namely, that previous to the 
question objected to, this bankrupt had been 
examined several days, and had, as the reg- 
ister thought, given unreserved answers to 
all questions touching the disposition of his 
estate up to the time of filing his petition in 
bankruptcy. The register, and all the coun- 
sel at the time, supposed the question over- 



ruled to have been asked with reference to 
the newly acquired property of the bankrupt, 
for the purpose of subjecting that estate to 
the present bankruptcy proceedings. As to 
whether the overruled question was asked 
for the purpose of establishing some connec- 
tion with, or leading to the discovery of some 
connection of the present property of the 
bankrupt with, or as in some way attaching 
itself to, property owned by him previous to 
the commencement of these proceedings in 
bankruptcy, was not, at the time the ques- 
tion was asked, considered. In the opinion 
of the register this question was unwarrant- 
able for any purpose, after the previous an- 
swer of the bankrupt, to the questions pre- 
ceding it. 

Leon Abbett, attorney for bankrupt. 
Thos. N. M'Cartee and S. Stern, attorneys 
for creditors. 

FIELD, District Judge. I am of opinion 
that the question propounded to the witness, 
and excluded by the register, was not a 
proper question to be put, for the reasons 
stated by the register in the foregoing, but 
am also of the opinion that under general 
order No. 10, the register had no power to 
decide on the competency, materiality, or 
relevancy of the question, and was therefore 
wrong in excluding it. 

[For subsequent proceedings in this litigation, 
see Cases Nos. 32,058 and 12,057.] 



Case No. 12,060. 

ROSENFIELD v. EXPRESS CO. 

[1 Woods, 131.] i 

Circuit Court, D. Louisiana. Nov. Term, 1871. 

Carriers — Action for Nondelivery — Title Es- 
tablished in Third Parti — Nominal 
Damages. 

1. A common carrier to whom goods are de- 
livered for carriage cannot of his own motion 
set up title in another as a reason for not deliv- 
ering the goods to the shipper or his consignee. 

[Cited in The Director, 26 Fed. 712.] 
[Cited in Wells v. American Exp. Co., 55 
Wis. 32, 11 N. W. 537, and 12 N. W. 441.] 

2. But when the carrier, upon demand made 
or suit brought by the real owner, delivers the 
goods to him, such delivery will be a defense to 
an action brought by the shipper or his con- 
signee for the value of the goods. 

[Cited in brief in Schmidt v. The Pennsylva- 
nia, Case No. 12,465.] 

3. When goods have been delivered by a car- 
rier to a person other than the shipper or his 
consignee, not entitled to them, and the latter 
delivers the goods to the shipper or consignee, 
or pays him their value, in a suit against the 
carrier for the nondelivery of the goods, the 
shipper or consignee can only recover nominal 
damages. 

[Cited in Jellett v. St. Paul, M. & M. Ry. Co., 
30 Minn. 268, 270, 15 N. W. 237.] 

The parties having filed a written stipula- 
tion waiving a jury, the cause was submitted 

i [Reported by Hon. William B. Woods. Cir- 
cuit Judge, and here reprinted by permission.] 
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to the court upon the issues of fact as well 
as of law. 

C. Roselius, for plaintiff. 

A. de B. Hughes, for defendant 

WOODS, Circuit Judge. The petition al- 
leges that on the first day of September, 1865, 
at Alleytown, in the state of Texas, the plain- 
tiff, being the owner of certain packages and 
cases of wool and cotton cards, intrusted the 
same to the defendant, to he transported to 
the city of New Orleans, there to be delivered 
to plaiDtiff or his order. That on the 4th of 
September, 1S65, at Houston, Texas, the 
plaintiff, being the owner of twenty-two other 
boxes of cotton cards, intrusted them through 
his agent, A. Cramer, to the defendant to be 
transported to New Orleans, and there de- 
livered to the order of said Cramer. That 
the defendant, notwithstanding its obligation 
to deliver said packages and cases to the 
plaintiff, has, although demand therefor has 
been made by plaintiff, neglected and refused 
to deliver the same to him, to his damage 
in the sum of twenty thousand, seven hun- 
dred and twenty dollars, for which amount, 
with interest and costs, the plaintiff demands 
payment. The answer admits all the aver- 
ments of the petition, except as to the value 
of the goods shipped, and sets Tip by way of 
defense: (1) That the defendant transported 
the goods duly to said city of New Orleans, 
and there delivered them to one G. Lewis, 
who was the owner of the same, and who had 
full authority to receive them. (2) That said 
goods were only worth §4,500. 

On the trial of the cause to maintain the 
issue on its part, defendant offered evidence 
tending to show that Gustave Lewis and L. 
Cowan were the owners of said goods, and 
that the same were delivered to said Lewis, 
and that he had authority to receive the 
same; but the defendant did not offer to 
prove that the goods were delivered to Lewis 
upon the order of the plaintiff, or by his au- 
thority. The evidence so offered was objected 
to by the plaintiff, and the question of its 
admissibility was argued on both sides with 
ability and research. The rule of law is 
claimed by the defendant to be this: If prop- 
erty committed to a common carrier has been 
delivered by it to the rightful owner who is 
other than the consignee, upon a suit brought 
by the latter, the title of the property may 
be inquired into, and the carrier is not con- 
cluded by the receipt or a bill of lading. On 
the other hand, it is asserted by plaintiff that 
to contend that the common carrier can dis- 
pute the title of the party who employs him, 
being pro hae vice, the agent of the shipper, 
is to assume a ground altogether at variance 
with his confidential position and duties to- 
ward his principal, subversive of his trust, 
destructive of good faith and opposed to the 
policy and reason of the law, which protects 
and advances the interest of the employee. 

After an examination of all the authorities 



cited on either side, I am satisfied that the 
rule upon which the question is based, is this: 
In general, the carrier is not permitted to 
dispute the title of the person who delivers 
goods to him, and on his own motion, set up 
an adverse title in another. But if an ad- 
verse claim has been set up by the real own- 
er, and suit either brought or threatened, or 
even demand made for the goods, and they 
have been delivered to him, the carrier may 
show these facts, and they will constitute a 
good defense to an action by the consignor. 
In Wilson v. Anderton, 1 Barn. & Adol. 450, 
Littledale, J-, says: "If the suitor brought 
an action against the defendant as bailee, the 
latter might show that on being threatened 
by an action by a person who had title to 
the goods, he (the bailee) had delivered them." 
In King v. Richards, 6 Whart 418, the court 
uses this language: "It may be correct 
enough to hold that, when the real owner 
does not appear and assert his right, the 
carrier or. bailee shall not be permitted, of 
his own mere motion, to set up as a defense 
against his bailor such right for him; but it 
would be repugnant to every principle of 
honesty to say, that after the right owner 
has demanded the goods of the bailee, he 
shall not be permitted, in any action brought 
against him by the bailee of the goods, to 
defend against his claims by showing clearly 
and conclusively that the plaintiffs acquired 
the possession of the goods tortiously or felon- 
iously, without having obtained any right 
thereto." "As a general rule, a bailee cannot 
set up a right of property in a third person to- 
defeat a recovery by his bailor, but this rule- 
is subject to many exceptions; the defendant 
in such suit may show that the property has 
been taken from him by the process of law, 
or by a person having a paramount title. Nor 
are these the only exceptions. We are strong- 
ly disposed to think that the right of the 
true owner may be set up in all cases when 
upon his demand the property has in fact 
been delivered to him before the commence- 
ment of the suit" Mr. Angell, in his treatise 
on the Laws of Carriers (section 335), says: 
"If the goods are by the real owner taken 
from the possession of the carrier, will it 
afford an excuse for nondelivery to the bailor? 
In general, the carrier is not permitted to 
dispute the title of the person who delivers 
the goods to him, and such is clearly the rule 
when an adverse claim is merely asserted by 
the carrier of his own mere motion." Mr. 
Justice Story, in his commentaries on Bail- 
ment (section 582), says: "Another excuse 
which may be asserted under certain circum- 
stances is, when the goods are demanded or 
taken from the possession of the carrier by 
some person having a superior title to the 
property. In general, the carrier is not per- 
mitted to dispute the title of the person who 
delivers the goods to him, or to set up an 
adverse title to defeat his right of action 
growing out of his contract. And this is em- 
phatically the rule when that adverse claim 



EOSENFIELD (Case No. 12,060) 



[20 Fed. Cas. page 1208] 



is not asserted by the superior claimant him- 
self, but is merely asserted by the carrier of 
his own mere motion." Chancellor Kent, in 
his Commentaries (volume 2, p. 567), lays 
down the rule thus: "The depositary is bound 
to restore the deposit upon demand to tne 
bailor from whom he received it, unless an- 
other person appears to be the right owner. 
The bailee has a good defense against the 
bailor if the bailor had no valid title, and the 
bailee on demand delivers the goods to the 
rightful owner." So, in Shelbury v. Scotsford, 
1 Yelv. 23, it was held that to a promise to 
redeliver a horse to the plaintiff, the defend- 
ant might plead that the hor&e was taken 
from him vi et armis by the true owner. In 
Sheridan v. New Quay Co., 4 C. B. (N. S.) 
619, Mr. Justice Willes, delivering the judg- 
ment of the court, says: "The defendants 
were common carriers, and therefore bound to 
receive the goods for carriage. They could 
make no inquiry as to the ownership. They 
have not voluntarily raised the question; it 
was raised by the demand of the real owner 
before the defendants had parted with the 
goods. The same would have protected them 
against the real owner, if they had delivered 
the goods in pursuance of their, employment 
without notice of his claim. It ought equally 
to protect them against the pseudo owner, 
from whom they could not refuse to receive 
the goods, in the present event of the real 
owner claiming the goods, and their being 
given up to him." This subject is discussed, 
and the rule as above stated recognized in 
the following eases: Floyd v. Bovard, 6 
Watts & S. 75; Harker v. Dement, 9 Gill, 7; 
Lowermore v. Berry, 19 Ala. 130; Bliven v. 
Hudson R. R. Co., 36 N. Y. 403; 1 Fish. Dig. 
tit. "Bailment," p. 570; Edson v. Weston, 7 
Cow. 280. The same rule seems to have been 
adopted by the Civil Code of this state. Sec- 
tions 2949 and 2959 of the Revised Code of 
1870, declare that "the depositary must re- 
store the thing deposited only to him who 
delivered it, or in whose name the deposit 
was made, or who was pointed out to re- 
ceive it." "He cannot require him who made 
the deposit to prove that he was the owner 
of the thing, yet if he discovers that 'the thing 
was stolen, and who the owner of it is, he 
must give him notice of the deposit, requiring 
him to claim it within due time. If the owner 
receiving due notice neglects to claim the 
deposit, the depositary is fully exonerated in 
returning it to the person from whom he re- 
ceived it." 

Counsel for both parties admit that the 
jurisprudence of this state and the civil law is 
in harmony with the common law upon the 
question under consideration. Taking the 
rule as I have stated it to be the law settled 
by the authorities, should the evidence offered 
by the defendant and objected to by plain- 
tiff be admitted? The evidence is of course 
offered to sustain the defense as set up in the 
answer. This, as stated by defendant, itself 
does not set up adverse title in another, and 



a demand for the property by such adverse 
claimant, but construing the answer most 
strongly against the pleader, the defense 
seems to be a voluntary assertion of title in 
another by the common carrier, and a volun- 
tary delivery of the property, without any 
demand or claim whatever of title by the 
party to whom it was delivered. The an- 
swer, according to the authorities cited, is 
bad, on general demurrer, and evidence for 
the purpose of sustaining it must be excluded, 
for if defendant proved precisely what it has 
alleged, it would avail it nothing. The de- 
fendant then being without proof to sustain 
the main defense on which it relied, there 
must be a finding and judgment for the plain- 
tiff for the amount of damage actually sus- 
tained by him as the result of the wrongful 
act of the defendant The law gives actual 
compensation for the loss actually sustained. 
Thus, if by the breach of contract by the de- 
fendant, the plaintiff entirely lost his goods, 
the measure of his damages would be the 
value of the goods. But, suppose in viola- 
tion of its duty and contract, the defendant 
had delivered the plaintiff's goods to a per- 
son not entitled to them, and that person, on 
demand of plaintiff had, at once and without 
costs and charges, turned them over to the 
plaintiff, no court or jury would give him 
damages for the full value of the goods. His 
damages would be merely nominal, and he 
would be awarded nominal damages. "An- 
other species of property," says Blackstone (2 
Bl. Comm. c. 29, p. 438), "acquired and lost 
by suit and judgment at law, is that of dam- 
ages given to a man by a jury as a compen- 
sation and satisfaction for some injury sus- 
tained." "Every one," says Lord Holt, "shall 
recover damages in proportion to the preju- 
dice which he hath sustained." Fetter v. 
Beale, 1 Ld. Raym. 692. Damages— "Damna 
in the common law," says Lord Coke, "hath 
a special signification, for the recompense 
that is given by the jury to the plaintiff for 
the wrong the defendant hath done unto 
him." Co. Litt 257a. 

In this case the evidence clearly establishes, 
that after the delivery of the goods named 
in the petition had been -made by the de- 
fendant to the said G. Lewis, Lewis account- 
ed for the proceeds to the plaintiff to his en- 
tire satisfaction. This is proven by the testi- 
mony of two witnesses, and is not success- 
fully contradicted. After the plaintiff had 
thus received the proceeds of the sale, with 
what show of justice can this court award 
him damages against the defendant for their 
full value? He has, in effect, received his 
goods from the person to whom the express 
company delivered them. He can only ask 
this court to give him compensation for the 
defendant's breach of contract— to recompense 
him— to make him whole— to put him in the 
same plight as if the express company had 
performed its contract by the delivery of the 
goods to him. The goods having been ac- 
counted for to him to his satisfaction, his 
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damage Is only nominal. Nominal damages 
■will compensate him, and the court awards 
him nominal damages. 



Case No. 13,061. 

In re ROSENFIELDS. 

[UN. B. R. 86 ;i 3 Am. Law Rec. 724; 1 Cent 
Law J. 583.] 

District Court, E. D. Michigan. Oct. 19, 1871. 

Bankkuftct — Verification op Petition— Credit- 
or Joined without- Knowledge or Consent 
— Amendments— Order to Show Cause. 

1. A verification of a petition for adjudication 
is such only as to persons named in the body 
of it, and is not such as to a person whose name 
is omitted, although signed by him. 

2. Proof of agency, and of express authority 
to do the particular acts of signing and verify- 
ing the petition, by the agent's own oath or 
otherwise, is essential to the issuing of an order 
to show cause. 

3. In a case free from other difficulties, sup- 
plementary proof may, in the discretion of the 
court, be received nunc pro tunc, to establish the 
authority of the agent to sign and verify the 
petition. 

4. A creditor voluntarily joining with others 
in a petition for adjudication to make up the 
requisite number and amount, cannot after- 
wards defeat the proceedings by withdrawing 
his consent. But when the name of a creditor 
has been joined with others for such purpose, 
without his knowledge or consent, he may re- 
pudiate the proceedings; and' if he does so the 
petition will be dismissed as to him, 

5. Under the act of June 22, 1874 [18 Stafe 
178], the allegation in a petition for adjudica- 
tion as to number and amount, is an allegation 
of a jurisdictional fact; and such allegation as 
to a certain number and amount is not an alle- 
gation as to a less number and amount. 

6. Amendments can - be allowed only where 
the court has jurisdiction, and it has none of a 
petition for adjudication which does not con- 
tain a clear, explicit, and consistent allegation 
as to the proportionate number of creditors pe- 
titioning, and amount of debts represented by 
them. 

[Disapproved in Ex parte Jewett, Case No. 
7.303. Overruled in Re McKibben, Id. 8,- 
859. Cited in Re Punkenstein, Id, 5,158.] 

7. The deposition of acts of bankruptcy, in 
order to authorize the making of an order to 
show cause, must be such as constitutes legal 
testimony. 

[Cited in Ex parte Lane, 6 Fed. 39.] 

On motion to vacate the order to show 
cause. 

Don. M. Dickinson, for the motion. 
Pond & Brown, opposed. 

LONGYEAR, District Judge. The petition 
purports to be by twenty creditors in num- 
ber, all non-residents of the district, and it 
contains an allegation that the petitioners 
constitute more than one-fourth in number of 
the creditors, and that they represent one- 
third of the entire indebtedness of the alleged 
bankrupts. Three 'of the petitioners purport 
to sign the petition, each by a member of 
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their respectiye firms; the Others all purport 
to sign by agent— one by A. E. Stevens, 
eleven by Max Lilienthal, and five by Albert 
Austin. The verification purports to be by and 
on behalf of all the petitioners, but the name 
of Aaron Teller, who signed the petition on 
behalf of Teller Bros., as a member of the 
firm, although appended to the verification, 
is not named in the body of it as one of the 
persons to whom the oath was administered. 
There was, therefore, no verification as to 
Teller Brothers, and as that firm constituted 
one of the first five signers, the petition was 
not sufficiently verified, as required by sec- 
tion 39, as amended by the act of June 22, 
1S74. The -persons who signed and verified 
the petition as agents produced no proof of 
their agency, or of any authority whatever in 
the premises, by their own oaths, or other- 
wise; and the order to show cause was issued 
In the entire absence of any such proof. This 
court has always required strict proof of 
agency, and of express authority to do the 
particular act of signing and verifying the 
petition. I believe this has been the uni- 
form practice in all the bankruptcy courts. 
In this court such proof has been allowed to 
be made by the oath of the agent or attorney 
so signing and verifying; but it has always 
been held essential to the issuing of the or- 
der to show cause. The act of June 22, 1874, 
has wrought no change in that respect 
Therefore, at the time the order to show 
cause issued, the petition was not duly veri- 
fied by any of the petitioning creditors ex- 
cept the two on whose behalf a member of 
the firm signed and verified. 

Pending the consideration of the motion the 
solicitors for the petitioning creditors pro- 
duced and asked leave to file nunc pro tunc, 
as supplemental to the verification of the 
petition by the three agents, their respective 
affidavits as proof of their authority in the 
premises at the time of signing and verify- 
ing. The solicitor for the respondents ob- 
jected, and at the same time produced, and 
asked leave to file, the affidavit of David 
Hirsch, of, the firm of D. Hirsch & Co., one 
of the firms named in the petition as peti- 
tioning creditors, and whose name is signed 
to the petition by Max Lilienthal as their 
agent, and on whose behalf said Lilienthal 
purports to verify the petition, absolutely and 
unqualifiedly denying that the firm of D. 
Hirsch & Co. had authorized said Lilienthal, 
or any other person, so to use the name of 
the firm; and that the same was done with- 
out their knowledge or consent. 

I entertain no doubt that the court may m 
its discretion receive supplementary affidavits 
in support of the order to show cause, when 
they tend to prove the authority of the 
agents at the time they signed and verified 
the petition, and that the court would do so 
in a case free from other difficulties. But 
in the present case there are other difficul- 
ties, and such as seem to the court insur- 
mountable. In the first place there is the 
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lack of any verification at all, by or on be- 
half of the petitioning creditors, Teller Broth- 
ers, one of the first five signers, as already 
noticed. Besides this, I find, on examination 
of the papers, that there was an entire lack 
of proof of debt on the part of two of the 
petitioning creditors, viz., D. Hirsch & Co., 
and .Tames M. Bissell. There Is a proof of 
debt in favor of Josiah M. Bissell, but none 
of James M. Bissell; and Josiah ML. Bissell 
is not a petitioning creditor. 

On the authority of the decision of this 
court in Re Simmons [Case No. 12,864], it 
would be competent to allow the petition to 
stand over, and the verification on the part 
of Teller Brothers and the lacking proofs of 
debt to be supplied, and a new order to show 
cause to issue. This court holds such a 
course always competent where the petition 
itself is free from essential or radical de- 
fects. But, in the light of the affidavit of 
David Hirsch before referred to, unfortu- 
nately, perhaps, for the other petitioning 
creditors, such is not the case here. When 
a creditor has once joined with others in a 
petition for adjudication, in order to make 
up the requisite number and amount, it is, 
of course, not competent for him to defeat 
the proceedings by afterwards withdrawing 
his consent. But such is not the case here. 
In the present case D. Hirsch & Co. did not 
join with the others, and, of course, the 
proof of debt, etc., as to them, cannot be sup- 
plied. They never became petitioning cred- 
itors in any sense, and the petition stands as 
one by twenty creditors, when only nine- 
teen actually joined in it. It is true Mas 
Lilienthal, who signed and verified the peti- 
tion, as agent for D. Hirsch & Co., swears 
in his supplemental affidavit that he was 
authorized by them to do so; but the affi- 
davit of the creditor himself is of the greater 
weight, especially where, as in this ease, the 
swearing by the agent, all through, seems to 
have been done in a careless, loose, and un- 
satisfactory manner. 

Clearly the petition must be dismissed as to 
D. Hirsch & Co., and if permitted to stand at 
all, it must be on the petition of the remain- 
ing nineteen. But can it, as such, be per- 
mitted to stand? The allegation that the pe- 
titioning creditors and the debts represented 
by them constitute one-fourth in number 
and one-third in amount, is an allegation of 
an essential jurisdictional fact; and an alle- 
gation of that fact as to twenty is not an al- 
legation of it as to any less number. The 
requirement of the act is, that the petition 
shall be "of one or more of the creditors, 
who shall constitute one-fourth thereof, at 
least, in number, and the aggregate of whose 
debts provable under this act amounts to at 
least one-third of the debts so provable." The 
allegations of the petitioners are, "and that 
the aggregate of your petition demands, as 



they are informed and believe, constitute one- 
third of the debts so provable," etc., "and on 
information and belief that your petitioners 
constitute more than one-fourth of all the 
creditors," etc. 1 It may be said, inasmuch as 
the allegation is that the twenty constitute 
more than one-fourth in number, nineteen 
must constitute at least one-fourth. Wheth- 
er or not the court would indulge in any 
such speculation to sustain the petition in 
any case is unnecessary to determine in the 
present ease, because, in order to sustain the 
petition it must be extended to both amount 
and number, and that cannot be done in view 
of the wording of the petition as to the 
amouDt. The courts have gone to the ut- 
most limit of liberality in accepting the alle- 
gation as to number and amount on informa- 
tion and belief merely, and in not requiring 
any proof to sustain the allegation as a pre- 
requisite to an order to show cause, and in- 
stead of extending that limit, a reasonable 
strictness within it must be required.. No 
amendment in this regard can be allowed; 
because, in order to allow amendments, the 
court must have jurisdiction, and there is 
none without a clear, explicit, and consistent 
allegation, as to the proportionate number of 
creditors petitioning, and amount of debts 
represented by them. 

The deposition of acts of bankruptcy was 
also criticised by respondent's counsel as be- 
ing loose and vague in its statements of facts, 
and as dealing largely in conclusions and 
hearsay. On a perusal of it, I am satisfied 
the criticisms of counsel are not entirely 
without foundation; but, in view of the con- 
clusion already arrived at, it is unnecessary 
to determine whether or not it was sufficient 
The deposition of acts of bankruptcy must be 
such as constitutes legal testimony; its state- 
ments must be of facts and not the mere 
conclusions of the witness; and, as a general 
rule, they must be of the witness's own . 
knowledge, and not mere hearsay; and they 
must be stated with such clearness as to 
leave no doubt as to their meaning. 

The disposition which the court feels com- 
pelled to make of the petition makes it nec- 
essary also to grant the motion of respond- 
ents to quash the provisional warrant, which 
is done without further remark upon the 
merits of that motion than that the showing 
upon which the warrant was allowed is ob- 
noxious to the same infirmities hinted at as 
to all the proceedings in the matter. 

It results that the petition, and all orders, 
processes, and proceedings thereunder, must 
be dismissed, vacated, and altogether held 
for naught; that the respondents be dischar- 
ged from arrest, and their bail from liability; 
and the property, books, and effects seized 
by the marshal, under the provisional war- 
rant, must be delivered up, but without prej- 
udice to new proceedings. 
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Case IsTo. 12,063. 

In re ROSENTHAL et al. 

[10 N. B. R. 191: i 1 Cent. Law J. 364, note; 
6 Chi. Leg. News, 342; 31 Leg. Int. 2o4.] 

District Court, N, D. Missouri. July, 1874. 

Bankruptcx— Dividend— Protest by Bankrupt 
— Amendment to Act. 

A bankrupt cannot by mere protest made to 
the assignee, alleging want of jurisdiction in 
the court, in a case commenced since the 1st 
dav of December, 1873, and prior to the ap- 
proval of the late amendments of the bank- 
rupt law, stop the declaring of a dividend which 
could be legally declared under the law prior to 
the amendments. 

[Cited in Re Comstock, Case No. 3,077.] 

[In the matter of H. & M. Rosenthal, bank- 
rupts.] 

KREKEL, District Judge. The question 
certified by the register before whom the case 
Is pending, to the judge of the district court, 
Is: "Can a bankrupt, by mere protest made 
to the assignee, alleging want of jurisdiction 
in the court, in a case commenced since the 
1st day of December, 1873, and prior to the 
late amendments of the bankrupt law, stop 
the declaring of a dividend which could be 
legally declared under the law prior to the 
amendments?" The court holds that he can- 
not do so. The amendments regarding com- 
pulsory bankrupt cases commenced since the 
1st of December, 1873, and prior to the adop- 
tion of the amendments, provide that the 
bankrupt debtor shall deny, by a statement 
in writing, that one-fourth of his creditors in 
number and one-third in amount, petitioned 
to have him declared a bankrupt This state- 
ment must be filed in court, which alone is 
authorized to act in the premises. The pro- 
vision is one favoring or intending to favor 
the bankrupt debtor, and it is not unreason- 
able to say that he may waive it. AH par- 
ties, debtors as well as creditors, may be will- 
ing that the proceedings pending shall go on 
to final settlement It would require a very 
plain provision of law to show that congress 
intended to arrest and oust the court of the 
jurisdiction of a case which had been com- 
menced and prosecuted under existing law, 
and progressing to the satisfaction of all par- 
ties. It may be said that the law providing 
that "the court shall, if such allegation as to 
the number and amount of petitioning credit- 
ors shall be denied by the debtor, by a state- 
ment in writing to that effect," no such de- 
nial could be made, unless the petition con- 
tained the allegations. The law, until amend- 
ed, did not require an allegation as to num- 
ber of creditors or amount of indebtedness, 
and hence petitions filed since the 1st day of 
December, 1873, and the time of the passage 
of the amendments, do not contain an allega- 
tion In reference thereto. The provision 
quoted occurs in connection with cases to be 
brought, and seems specially to refer to such. 

i [Reprinted from 10 N. B. R. 191, by permis- 
sion.] 
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This view is strengthened by the provision 
"that the court shall require him, the bank- 
rupt debtor, to file in court forthwith a full 
list of his creditors, with their places of resi- 
dence, and the sums due them respectively." 
Now such a provision may be useful and even 
necessary in a case brought under the amend- 
ed law, but would be useless with the special 
class of cases since December 1, 1873, for the 
schedules filed show the creditors, residence, 
and amounts due each. Acting upon a re- 
port of a newspaper as the language of the 
amendments, for want of an authoritative 
copy, the court is of opinion, and so orders 
to be certified to Register Cook, that this case 
will be proceeded with in the particular un- 
der consideration, as though the amendments 
of the law did not affect it, and until the 
bankrupt debtor makes an allegation in writ- 
ing, and files the same in court, denying that 
one-fourth of his creditors in number and 
one-third in amount had signed the petition 
upon which he was declared a bankrupt, 
which, when it occurs in any case, will be 
brought to the attention of the register hav- 
ing such case in charge, who will thereupon 
suspend proceedings until the further order 
of the court 

Case "No. 12,063. 

ROSENTHAL v. MASTIN BANK et al. 

[17 Blatchf. 318; 9 Reporter. 272; 21 Alb. Law 

J. 28; 26 Int Rev. Rec 13; 27 

Pittsb. Leg. J. 160.] * 

Circuit Court, S. D. New York. Nov. 25, 1879. 

Bankruptcy — Draft — Action to Recover 
Amount Paid. 

1. A bank in Missouri, having money on de- 
posit in a bank in New York, to the amount of 
over $2,000, drew a draft on the latter on Au- 
gust 1st, for the sum of $1,998, to the order of 
R., for which R. paid the former $2,000. On 
the 3d of August, .the Missouri bank assigned 
to C. all its property, in trust for its creditors, by 
an assignment valid by the laws of Missouri, 
and the New York bank was notified of such as- 
signment on the same day. On the 5th of Au- 
gust the draft was presented by R. to the New 
York bank. Payment of it was refused. R., on 
the 5th of August attached the money held by 
the New York bank, by judicial process, in a suit 
against the Missouri bank, on the draft, and aft- 
erwards recovered a judgment therein. He then 
brought this suit against the two banks and C. 
to have the $1,998 paid to him. On a demurrer 
to the bill: Edd, that the right of C. to the 
money was superior to that of R. 

[Distinguished in Covert v. Rhodes, 48 Ohio 
St 74, 27 N. E. 94. Cited in Harrison v. 
Wright, 100 Ind. 519.] 

[Cited in brief m Appeal of Waynesburg Col- 
lege, 111 Pa. 'St. 130, 3 Atl. 20.] 

2. The draft was not accepted by the drawee, 
nor charged by it against the drawer, nor did 
the draft operate as an assignment of the funds 
of the drawer in the hands of the drawee. 

[Cited in Seligman v. Wells, 1 Fed. 302.] 
[Cited in Moore v. Davis, 57 Mich. 255, 23 
N. W. 802.] 

i [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission. 9 
Reporter, 272, and 27 Pittsb. Leg. J. 160, con- 
tain only partial reports.] 
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In equity. 

John Henry Hull and Joseph L Stein, for 
plaintiff. 

Holmes & Adams, for Mastin Bank and 
Coates. 

Peabody, Baker & Peabody, for Metropoli- 
tan Nat. Bank. 

BLATCHFORD, Circuit Judge. This Is a 
suit in equity brought by the plaintiff, a citi- 
zen of New York, against the Mastin Bank, 
a Missouri corporation, and Kersey Coates, 
a citizen of Missouri, and the Metropolitan 
National Bank, a banking corporation estab- 
lished under an act of congress and doing 
business in the city of New York. The suit 
was brought in the supreme court of New 
York, and was removed into this court by 
the plaintiff. 

The facts of the case are these: On the 
1st of August, 1878, the plaintiff, at Kansas 
City, Missouri, paid to the^ Mastin Bank, 
which was located there, the' sum of $2,000, 
in exchange for which said bank delivered 
to him a draft dated at Kansas City, Au- 
gust 1st, 1878, and signed by its cashier, ad- 
dressed to the Metropolitan National Bank, 
New York, and containing this direction: 
"Pay to the order of Max Rosenthal nine- 
teen hundred and ninety-eight dollars." At 
that time the Metropolitan National Bank 
had in its hands the sum of $1,998 belonging 
to the Mastin Bank. Said draft was presented 
at the Metropolitan National Bank on the 5th 
of August, 1878, by the plaintiff, and pay- 
ment of it was demanded, but said bank re- 
fused to pay it, or to pay the 81,998, and the 
draft was protested and notice of such pre- 
sentment, refusal and protest was given to 
the Mastin Bank. The Metropolitan Na- 
tional Bank then had, and ever since has 
had, and now has, the said sum of $1,998 in 
its possession. After such demand and re- 
fusal the plaintiff commenced a suit in the 
supreme court of New York for the city and 
county of New York, against the Mastin 
Bank, in which suit moneys belonging to 
the Mastin Bank in the hands of the Metro- 
politan National Bank weiv attached, and 
thereupon the latter bank gave to the sher- 
iff a certificate, dated August 5th, 1878, 
which said: "We hold twenty-three hundred 
dollars from funds to the credit of the Mas- 
tin Bank, Kansas City, Mo., in matter of 
attachment of Max Rosenthal, plaintiff, for 
nineteen hundred and ninety-eight dollars." 
On the 17th of October, 1878, the plaintiff 
recovered judgment in said suit for $2,133.15. 
On the next day the sheriff, in behalf of the 
plaintiff, demanded the amount of said judg- 
ment from the Metropolitan National Bank, 
but said bank refused to pay it, stating that 
the money was claimed by the defendant 
Coates, as assignee of the Mastin Bank by 
virtue of an assignment made August 3d, 
1878, at Kansas City, by the Mastin Bank to 
said Coates. Coates claims said $1,998 by 
virtue of such assignment. The assignment 
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Is dated August 3d, 187S, and assigns to 
said Coates "all of the lands, tenements, 
goods, chattels, effects and credits of the 
said the Mastin Bank, of every kind and 
nature, wheresoever situate, to have and to 
hold the same, • unto him, the said Kersey 
Cpates, and his heirs, successors and assigns, 
in trust for the use and benefit of all the 
creditors of the said the Mastin Bank, in 
proportion to their respective claims, as by 
the law in case of voluntary assignments 
made and provided." By a paper at the foot 
of said assignment, dated the same day and 
signed by said Coates, he accepted said trust. 
The assignment and acceptance were record- 
ed on the same day. The Metropolitan Na- 
tional Bank was notified of said assignment 
on the 5th of August, 1878, by a telegram. 
The bill claims, that, by the delivery of the 
draft jto the plaintiff the Mastin Bank trans- 
ferred to him $1,998 out of its moneys which 
were then in the hands of the Metropolitan 
National Bank, and that he is the owner of 
the said $1,998. By a stipulation, all of the 
defendants waive the right of a trial at law, 
and the plaintiff agrees that the sheriff will 
not bring any action against the Metropoli- 
tan National Bank by reason of any of the 
matters in issue in this suit The praver of 
the bill is, that, the said sum of $1,998 may 
be adjudged to be the property of the plain- 
tiff, and may be paid by the Metropolitan 
National Bank to the plaintiff, free from any 
claims or liens thereon of the defendant 
Coates, or any of the other defendants. 
The Mastin Bank and Coates have put in a 
joint and several general demurrer to the bill 
for want of equity, and the Metropolitan 
National Bank has also demurred generally 
to the bill for want of equity. 

The question presented for decision is, 
whether the Metropolitan National Bank ought 
to pay the $1,998 which it owes, as a debtor, 
to the plaintiff. It is contended, for the plain- 
tiff, that he could have sued the drawee, on 
the draft, before its acceptance, and even be- 
fore presenting it to the drawee, and that the 
assignment to the defendant Coates, after 
the drawing of the draft and before it was 
presented to the drawee, did not carry to 
Coates the title to the $1,998, or affect the 
right of the plaintiff thereto; that Coates took 
the property of the assignor, under the as- 
signment, subject to all the equities existing 
against it in favor of the plaintiff; that Coates 
succeeded only to the rights of the assignor; 
and that the drawing of the draft operated as 
an assignment to the plaintiff of $1,998 then 
in the hands of the drawee. 

It was decided by the supreme court of 
the United States, in Bank of the Republic v. 
Millard, 10 Wall. [77 U. S.] 152. that the hold- 
er of a check drawn on a bank cannot sue 
the bank for refusing payment of it, in the 
absence of proof that it was accepted by the 
bank, or was charged against the drawer. 
In that case the court say: -"It is no longer 
an open question in this court, since the de- 
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cision in the cases of Marine Bank v. Fulton 
Bank, 2 Wall. [69 U. S.] 252, and of Thomp- 
son v. Riggs, 5 Wall. [72 U. S.] 663, that the 
relation of hanker and customer, in their pe- 
cuniary dealings, is that of debtor and cred- 
itor. It is an important part of the business 
of banking to receive deposits, but, when they 
are received, unless there are stipulations to 
the contrary, they belong to the bank, become 
part of its general funds, and can be loaned 
by it as other moneys. The banker is ac- 
countable for the deposits which he receives, 
as a debtor, and he agrees to discharge these 
debts by honoring the checks which the de- 
positors shall, from time cto time, draw on 
him. The contract between the parties is 
purely a legal one, and has nothing of the 
nature of a trust in it This subject was fully 
discussed by Lords Cottenham, Brougham, 
Lyndhurst and Campbell, in the house of 
lords, in the case of Foley v. Hill, 2 EL L. 
Gas. 28, and they all concurred in the opin- 
ion, that the relation between a banker and 
a customer who pays money into the bank, or 
to whose credit money is placed there, is the 
ordinary relation of debtor and creditor, and 
does not partake of a fiduciary character, and 
the great weight of American authority is to 
the same effect. As checks on bankers are in 
constant use, and have been adopted by the 
commercial world generally, as a substitute 
for other modes of payment, it is important, 
for the security of all parties concerned, that 
there should be no mistake about the status 
which the holder of a check sustains towards 
the bank on which it is drawn. It is very 
clear that he can sue the drawer, if payment 
is refused, but can he, also, in such a state 
of case, sue the bank? It is conceded, that 
the depositor can bring assumpsit for the 
breach of the contract to honor his checks, 
and, if the holder has a similar right, then 
the anomaly is presented, of a right of action 
upon one promise, for the same thing, exist- 
ing in two distinct persons, at the same time. 
On principle, there can be no foundation for 
an action on the part of the holder, nnless 
there is a privity of contract between him and 
the bank. How can there be such a privity' 
when the bank owes no duty, and is under 
no obligation to the holder? The holder takes 
the check on the credit of the drawer, in the 
belief that he has funds to meet it, but in no 
sense can the bank be said to be connected 
with the transaction. If it were true, that 
there was a privity of contract between the 
bank and the holder when the check was 
given, the bank would be obliged to pay the 
check, although the drawer, before it was pre- 
sented, had countermanded it, and although 
other checks, drawn after it was issued, but 
before payment of it was demanded, had ex- 
hausted the funds of the depositor. If such 
a result should follow the giving of checks, it 
■ is easy to see that bankers would be com- 
pelled to abandon altogether the business of 
keeping deposit accounts for their customers. 
If, then, the bank did not contract with the 
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holder of- the check to pay it, at the time it 
was given, how can it be said that it owes 
any duty to the holder until the cheek is 
presented and accepted? The right of the de- 
positor, as was said by an eminent judge, 
(Gardiner, X, in Chapman v. White, 2 Seld. 
[6 N. Y.] 417,) is a chose in action, and his 
check does not transfer the debt, or give a 
lien upon it, to a third person, without the as- 
sent of the depositary. This is a well-estab- 
lished principle of law, and is sustained by 
the English and American decisions. Chap- 
man v. White, 2 Seld. [6 N. T.] 412; Butter- 
worth v. Peck, 5 Bosw. 341; Bullard v. Ran- 
dall, 1 Gray, 605; Harker v. Anderson, 21 
Wend. 373; Dykers v. Leather Manufactur- 
ers' Bank, 11 Paige, 616; National Bank v. 
Eliot Bank, 5 Am. Law Reg. 711; Pars. Notes 
& B. (Ed. 1863) pp. 59-61, and notes; Parke, 
Baron, in argument, in Bellamy v. Majori- 
banks, 8 Eng. Law & Eq. 522, 523; Wharton 
v. Walker, 4 Barn. & C. 163; Warwick v. 
Rogers, 5 Man. & G. 374; Byles, Bills, 'Check 
on a B ank er'; Grant, Banks (London Ed., 
1856) 96. The few cases which assert a con- 
trary doctrine it would serve no useful pur- 
pose to review." The decision in the case 
cited is for this court the law of this case. 
So far, then, as this suit is a suit on the draft 
against the drawee, to recover the amount 
of the draft, it cannot be maintained, for, the 
draft was not accepted by the drawee, nor 
was it charged by the drawee against the 
drawer. The draft was a draft or check in 
the ordinary form, not describing any par- 
ticular fund, or using any words of transfer 
of the whole or any part of any amount stand- 
ing to the credit of the drawer, but contain- 
ing only the usual request. Under the set- 
tled law of New York, where the draft was 
payable, this was not an assignment of the 
funds of "the drawer in the hands of the 
drawee. Attorney-General v. Continental Life 
Ins. Co., 71 N. Y. 325, 330, 331. Before the 
draft was accepted the drawer could with- 
draw the deposit or countermand the draft. 
In this case, before the draft was presented 
to the drawee, the drawer assigned to the de- 
fendant Coates -the entire debt due to it from 
the drawee, being a sum larger than the 
amount of the draft, as would appear from 
the certificate given to the sheriff by the 
drawee, and including the 51,998 which the 
plaintiff claims to recover from the drawee 
in this suit. The validity of this assignment, 
as a lawful instrument under the laws of 
Missouri, is not attacked, or impeached by 
any pleading or evidence in this case. The 
assignment is one of "all of the lands, tene- 
ments, goods, chattels, effects and credits" 
of the Mastin Bank, "wheresoever situate," 
"in trust for the use and benefit of all the 
creditors of the said the Mastin Bank, in pro- 
portion to their respective claims, as by the 
law, in case of voluntary assignments, made 
and provided." The debt from the Metro- 
politan National Bank to the Mastin Bank 
was a debt due from a bank located in this 
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state, and was property in this state belonging 
to the Mastin Bank. The assignment from 
the latter bank to Coates, being a voluntary 
conveyance, valid by the laws of Missouri, as 
must be assumed, operated to transfer to the 
assignee the debt due to the assignor from 
the Metropolitan National Bank, and, as such 
assignment was prior in time to the attach- 
ment of the plaintiff, the latter cannot hold 
the debt attached, as against the claim of 
the defendant Coates under the assignment. 
It does not appear that the assignment to 
Coates is invalid under any statute or other 
law of this state. Oekerman v. Cross, 54 N. 
Y. 29. 

There is nothing in the terms of the certifi- 
cate given by the Metropolitan National Bank 
to the sheriff which gives to the plaintiff any 
greater rights than he otherwise would have 
had. The attachment was against money due 
as a debt to the Mastin Bank, and the certifi- 
cate merely set apart so much money to 
answer the plaintiff's claim, if established. 
Nor is it material that Coates did not receive 
payment of the debt from the Metropolitan 
National Bank before the attachment was 
levied. There is nothing which shows that 
the attachment was levied, or that the draft 
was even presented, before the drawee was 
notified of the assignment. 

The demurrers are allowed, with costs to 
the defendants, to be taxed, with leave to 
the plaintiff to move, on notice, on payment 
of such costs, within 20 days after service 
of a copy of the order to be entered on this 
decision, to amend the bill. 



Case No. 12,064. 

Case of ROSETTA. 

TCited in Ex parte Robinson, Case No. 11,934. 
Nowhere reported; opinion not now accessible.] 



Case No. 13,065. 

In re ROSEY. 

£6 Ben. 137.] i 

District Court, E. D. New York. June Term, 
1872. , 

Bankruptcy — Second Meeting op Creditobs — 
Discretion of Register. 

If the assignee, after three months from the 
adjudication in bankruptcy, requests the court 
to call a second general meeting of creditors, 
it must be called, and the register has no dis- 
cretion to refuse to. call it. 

[In the matter of Louis H. Rosey, a bank- 
rupt.] 

The register in this case certified to the 
court, that the assignee had applied to him 
in writing to call a second general meeting 
of creditors, under the provisions of the 27th 
section of the bankruptcy act [of 1867 (14 Stat. 
529)], which request was accompanied by the 

i [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



report and account of the assignee, in compli- 
ance with an order of the register; and that 
he had, for reasons which he deemed suffi- 
cient, and which he certified to the court, re- 
fused to call the meeting. 

BLATCHFORD, District Judge. I regard 
the provision of section 27 of the act as im- 
perative, that where the assignee, at the ex- 
piration of three months from the date of the 
adjudication of bankruptcy in a case, requests 
the court so to do, a second general meeting 
of the creditors must be called. General or- 
der No. 19, as it now reads, does not conflict 
with or abrogate the provisions of section 27. 
It requires the assignee, at the expiration of 
three months from the date of the adjudica- 
tion of bankruptcy, to file a report with the 
register, and also a statement as to the mat- 
ters set forth in such rule. Then if the reg- 
ister shall judge it expedient, he may order 
that the second general meeting of creditors 
be called, although the assignee does not so 
request, 

[See Case No. 12,066.] 
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In re ROSEY. 

[6 Ben. 507; i 8 N. B. R. 509.] 

District Court, S. D. New York. May Term, 
1873. 

Internal Revenue — Penalty — Priority of Debt 
to United States. 

1. Where a statute of the United States gives 
a penalty, and no particular remedy is pre- 
scribed for enforcing it, an action of debt may 
be brought to recover it and the debt arises 
when the penalty is incurred. 

[Cited in Ransdell v. Patterson, 1 App. D. C. 
491.] 

2. R. filed a voluntary petition in bankruptcy 
on August 14th, 1871, and was on that day ad- 
judged a bankrupt. On October 3d, 1871, the 
United States brought a suit against him to 
recover penalties for alleged violations by him 
of the internal revenue laws, in selling, in April, 
1871, cigar lights in packages without tax 
stamps, contrary to the 165th and 169th sec- 
tions of the act of June 30th, 1864 (13 Stat. 
296, 302), as amended by the 8th section of the 
act of July 13th, 1866 (14 Stat. 144). The 
bankrupt appeared in the suit, but put in no 
defence, and on February 2d, 1872, the United 
States recovered a judgment against him for 
$5,081 68. Afterwards a proof of debt was 
filed on behalf of the United States, in the bank- 
ruptcy proceedings, founded on the judgment, 
and the United States claimed to be paid in 
full, by priority, under the 28th section of the 
bankruptcy act. The assignee applied to the 
register for a re-examination of the claim, and 
testimony was taken, and the register certified 
to the court the question whether the claim was 
a valid and provable claim, and whether it was 
entitled to a priority of payment: Echl, that 
the bankrupt had incurred the penalties in 
April, 1871, when the cigar lights were sold 
without the stamps. 

[Cited in Boynton v. Ball, 121 U. S. 466, 7 
Sup. CL 983.] 

i [Reported by Robert T>. Benedict, Esq., ami 
h^re reprinted by permission.] 
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3. That the claim was a provable debt, for so 
much of the judgment as did not consist of costs 
of the suit, and that for that amount the Unit- 
ed States was entitled to a priority of pay- 
ment. 

[Cited in Re Lachemeyer, Case No. 7,966.] 

By L T. WILLIAMS, Register: 
[I, the undersigned register in charge of 
the above entitled matter, do hereby cer- 
tify and report: That at the final meeting 
of creditors it appeared that the sum of 
eight hundred and forty-three dollars and 
twelve cents was in the hands of the as- 
signee for distribution among the creditors 
of the said estate. That counsel for the 
United States thereupon called attention to 
proof of a claim on the part of the govern- 
ment against tine said estate, for the sum of 
five thousand and eighty-one dollars and six- 
ty-eight cents, and claimed that the same 
was a preferred claim under the provisions 
of section twenty-eight of the bankruptcy 
act [of 1867 (14 Stat 530)]. Counsel for the 
assignee objected to such preference, and in- 
sisted that said claim was not a good or 
valid claim against said estate, and that in 
no view was it a preferred claim. That it 
duly appeared, by the admissions and proofs 
of the parties aforesaid, that the said claim 
arose as follows, to wit: A suit was com- 
menced in the United States circuit court 
for the Southern district of New York, by 
the district attorney, in favor of the gov- 
ernment, against the said Louis H. Rosey, 
on the 3d day of October, 1871, charging the 
said Rosey with several violations of the pro- 
visions of sections one hundred and sixty- 
five and one hundred and sixty-nine of the 
act of congress approved June, 30th, 1864. 
(13 Stat 298). That an appearance was en- 
tered for said Rosey, but no plea was filed, 
and judgment passed against him in said 
court on the 2d day of February, 1872, by 
default for the said sum of five thousand 
and eighty-one dollars and sixty-eight cents. 
The bankrupt filed his petiton in the dis- 
trict court on the 14th day of August 1871, 
and was on the same day adjudged a bank- 
rupt The assignee was chosen on the 18th 
day of September, 1871, and the choice was 
approved on the 23d day of the same month. 
An assignment of the property of the bank- 
rupt was executed by the register in charge 
on the said 23d day of September, and the 
said assignee thereupon became, and has 
ever since remained, assignee of the estate 
of said bankrupt, but was never made a 
party to said suit, nor did he ever receive 
any notice of the existence of said suit uniil 
the filing of the claim aforesaid, on the 24th 
day of June, 1872. And it being suggested 
that, under some decision recently made, the 
court might be of opinion that the record of 
said judgment would not be proper evidence 
of said claim, and the assignee's counsel not 
objecting thereto, I took the testimony of 
divers witnesses tending to show the viola- 
tion of the act aforesaid, on the part of said 
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bankrupt, and that penalties had been incur- 
red by him thereunder, which in the aggre- 
gate, would amount to the sum for which 
said judgment was rendered, which testi- 
mony is herewith submitted. Upon the fore- 
going facts it was maintained, on the part 
of the government, that the said claim was 
a good and valid claim against the estate of 
the said bankrupt and that the same was 
entitled to be paid out of the assets of said 
bankrupt in preference to the claim of any 
other creditor of said estate. To this the coun- 
sel for the assignee took issue, and the par- 
ties thereupon desired the same to be cer- 
tified to the district judge for decision.] 2 
[See Case No. 12,065.] 

Roger M. Sherman, Asst Dist Atty., for 
the United States. 
James K. Hill, for assignee. 

BLATCHFORD, District Judge. The pe- 
tition in this case, a voluntary one, was filed 
on the 14th of August, 1S71. The adjudica- 
tion was made on the same day. The as- 
signee was chosen on the 18th of September, 

1871, and an assignment was executed tc 
him on the 23d of September, 1871. On the 
4th of October, 1871, the United States 
brought a suit against the bankrupt, in the 
circuit court for this district, to recover from 
him sundry penalties for violations of the 
provisions of sections 105 and 169 of the in- 
ternal revenue act of June 30, 1S64 (13 Stat. 
296, 297, 302), as amended by the 8th sec- 
tion of the act of July 13, 1866 (14 Stat 144, 
145). The assignee was not a party to such 
suit The bankrupt appeared in it, but filed 
no plea, and a judgment by default was en- 
tered against him, on the, 2d of February, 

1872, for §5,081 68. After the recovery of 
such judgment, the United States filed in 
this matter a proof of debt against the es- 
tate of the bankrupt, founded on and for the 
amount of said judgment. On presenting 
this proof of debt, the United States claimed 
not only that the amount of it was a prov- 
able debt, but that it was entitled to a pref- 
erence or priority in dividend, under the 28th 
section of the act, after the payment of the 
fees, costs and expenses mentioned in that 
section. The assignee controverted both of 
these propositions. Thereupon, the assignee, 
under the 34th general order, applied to the 
register for a re-examination of the claim, 
and testimony was taken thereon. The tes- 
timony is addressed to the question, wheth- 
er the bankrupt incurred the penalties in 
question in April, 1871, to an amount equal 
to the amount of such judgment The regis- 
ter has certified to the court, for determina- 
tion, the issue as to. whether the claim of 
the United States is a valid and provable 
claim, and, if it is, whether it is entitled to 
preference or priority. 

The question involved turns on the point, 

2 [From 8 N. B. R. 509.] 
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whether the claim was a debt provable 
against the bankrupt at the time of the ad- 
judication. 

The 165th section of the act referred to 
provides, that, if any person shall make, pre- 
pare and sell, or remove for consumption or 
sale, lucifer or friction matches, cigar lights, 
or wax tapers, upon which a duty or tax is 
imposed by law, as enumerated and men- 
tioned in Schedule C, of the act, without af- 
fixing thereto an adhesive stamp or label de- 
noting the tax, he shall "incur a penalty of 
fifty dollars for every omission to affix such 
stamp." Section 1G9 provides, that any per- 
son who shall offer or expose for sale any of 
the articles named in Schedule C, or in any 
amendments thereto, shall be deemed the 
manufacturer thereof, and subject to all the 
duties, liabilities and penalties imposed by 
law, in regard to the sale of domestic arti- 
cles without the use of the proper stamp or 
stamps denoting the tax paid thereon. 
Schedule C imposes a duty or tax of one cent, 
for each parcel or package, on friction 
matches or lucifer matches, or other articles 
made in part of wood, and used for like pur- 
poses, in parcels or- packages containing one 
hundred matches or less. It also, as amend- 
ed, imposes on wax tapers a tax of double 
the rates imposed on friction or lucifer 
matches; and on cigar lights, made in part of 
wood, wax, glass, paper, or other materials, in 
parcels or packages containing twenty-five 
lights or less in each parcel or package, one 
cent, and when in parcels or packages con- 
taining more than twenty-five and not more 
than fifty lights, two cents, and for every 
additional twenty-five lights, or fractional 
part of that number, one cent additional. 
The testimony shows that the bankrupt, in 
April, 1871, in the city of New York, sold 
125 grosses of packages or boxes of matches, 
which were wax tapers or cigar lights, and 
had not upon them any tax stamps. Each 
box - contained about 25 matches. There 
were 18,000 boxes. The penalty of ?50 for 
each box unstamped would make an aggre- 
gate of $900,000 of penalty. 

It is a well settled principle, that, In all 
cases where a forfeiture of property to the 
United States, as a penalty for a violation of 
law, is made absolute by statute, without 
giving any alternative remedy, such as a for- 
feiture of property or its value, and with- 
out prescribing any substitute for the for- 
feiture, or allowing any exception to its en- 
forcement, or employing any language show- 
ing a different intent, the forfeiture becomes 
absolute at the commission of the prohibit- 
ed act, and the title to the property vests 
from that moment in the United States, and 
a subsequent decree condemning the prop- 
erty as forfeited, relates back to the time of 
the commission of the prohibited act, and 
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takes date from such time, and not from the 
date of the decree. Gelston v. Hoyt, 3 
Wheat. [16 U. S.] 246, 311; Caldwell v. U. 
S., 8 How. [49 U % S.] 366, 381; Hendersons 
Spirits, 14 Wall. [81 U. S.] 44, 56, 57. 

The 179th section of the act of 1804, as 
amended by the 8th section of the act of 
1866 (14 Stat. 145), provides, that the pen- 
alties incurred under the act may be sued 
for and recovered in the name of the Unit- 
ed States, in any proper form of action, or 
by any appropriate form of proceeding, be- 
fore any -circuit or district court of the 
United States, for the district within which 
said penalty may have been incurred, or be- 
fore any court of competent jurisdiction. It 
is well settled, that, where a statute gives 
a penalty, and no particular remedy is pre- 
scribed for enforcing it, an action of debt 
may be brought to recover it. U. S. v. Colt 
[Case No. 14,839]; U. S. v. Lyman [Id. 15,- 
647]; U. S. v. Bougher [Id. 14,627]; Stock- 
well v. U. S., 14 Wall. [SI U. S.] 531, 541, 
542. When the penalty is incurred, by the 
commission of the act prohibited by the stat- 
ute, the penalty accrues to the government 
thereby, and a debt to the government 
arises. In the present ease, the amount of 
the debt was fixed and made certain by the 
statute. Where a statute creates a charge 
or duty on an importer of goods to pay the 
duties upon them immediately on the im- 
portation, a debt is created to the govern- 
ment, for which an action of debt lies. U. S. 
v. Lyman [supra]; Meredith v. U. S., 13 
Pet [38 U. S.] 4S6, 493. So, in the present 
case, the sale of the matches without stamps 
created a charge or duty on the bankrupt 
immediately to pay the penalty, and it be- 
came a debt, within the sense of the bank- 
ruptcy act 

Under the 5th section of the act of March 
3d, 1797 (1 Stat. 515), which provides, that 
when any person becoming indebted to the 
United States becomes insolvent, the debt 
due to the United States shall be first satis- 
fied, it has been held that such priority of 
the United States attaches to all debts, 
equitable as well as legal (Howe v. Shep- 
pard [Case No. 6,772]); and to debts created 
and owing, although payable only in fu- 
turo (U. S. v. State Bank of North Caro- 
lina, 6 Pet [31 U. S.] 29, 36, 37). 

I am of opinion that the United States 
is entitled to prove a debt in respect to so 
much of the amount of its claim set forth in 
its proof of debt as does not consist of any 
costs of the suit and to a priority or prefer- 
ence therefor. I adhere to the view taken 
by me in Re Brown [Case No. 1,975], that 
the claim is provable as a debt existing at 
the time of the adjudication, although a 
judgment on it was recovered after the ad- 
judication. 
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Case Wo. 12,066a. ' 

ROSHELL et al. v. MAXWELL. 
[Hempst. 25.] i 
Superior Court, Territory of Arkansas. Oct., 
1824. 

Courts — Superior and Circuit Courts op Ar- 
kansas— Injunctions. 

1. The circuit court cannot enjoin a judg- 
ment of the superior court and make the case 
triable in the circuit court, for this would make 
the inferior paramount to the superior tribunal. 

2. One circuit court cannot interfere with or 
restrain the proceedings of another circuit 
court, for they are equal in authority. 

3. The circuit judges have the power to grant 
injunctions in proper cases. 

[This was an action by Reuben. L. Roshell 
and Hunt M. Shiff against John Maxwell. 
Heard on motion for an alias execution.] 

Before JOHNSON, SCOTT, and TRIM- 
BLE, JJ. 

OPINION OF THE COURT. In this ease, 
the plaintiffs obtained a judgment on the 
law side of this court against Maxwell, on 
which- execution issued, directed to the sher- 
iff of Arkansas county. The defendant ap- 
plied to the circuit court of that county to 
stay proceedings, and obtained an Injunction, 
as appears by the sheriff's return on the exe- 
cution. The plaintiffs now ask the issuing of 
an alias execution, notwithstanding the in- 
junction, which they contend is a nullity. 
The bill is made returnable to the circuit 
court of Arkansas county, and is there to be 
tried and heard; and the question is direct- 
ly involved whether the circuit court has the 
power to stay the process and proceedings of 
the superior court, and by interlocutory or 
final decree, enjoin, restrain or control our 
acts. . We believe there is no power so to do; 
nor do we think one circuit court has the 
right to restrain or control the proceedings 
of another, so as to draw to itself an investi- 
gation properly belonging to the court where 
the suit at law was tried, much less to enjoin 
the proceedings of this court and retain the 
bill there. A course of practice fraught with 
so much inconvenience to suitors, and em- 
barrassment to this tribunal, cannot be sub- 
mitted to nor supported. It is disrespectful 
to us, and badly calculated to attain the ends 
of justice and equity. It is due to the su- 
perior court to know whether its judgments 
and process are properly or improperly in- 
tercepted. If improperly, must this court 
await the tedious investigation of a suit in 
chancery in the circuit court before it can 
enforce its judgments, and before it can 
know in any legitimate way whether the re- 
straint js in conformity with equity or not? 
Can it be insisted, that after having permit- 
ted a judgment to go against him in this 
court, a party may, by applying to an infe- 
rior, paralyze the arm of the superior court, 
and make the effleacy of our judgments and 
decrees dependent on an inferior tribunal? 

i [Reported by Samuel H. Hempstead, Esq.] 
20FED.CAS. — 77 
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We think not. Besides, this bill ought to> 
have been addressed to and returned into 
this court, where the judgment was rendered,. 
so as to have afforded an early opportunity 
of withdrawing or continuing the restraint 
on the judgment, as should seem most con- 
sistent with equity. The power of the cir- 
cuit judges to grant injunctions in proper 
cases is not denied. Such a power may well 
be said to be an incident to every court of 
record that can exercise chancery jurisdic- 
tion. But the right to retain this bill, and to> 
proceed to the determination of it, is quite a 
different thing, and cannot be admitted. If 
the circuit court has a right to stay our pro- 
ceedings during an investigation in a suit in> 
chancery, and at last forbid our proceeding 
at all to execute our judgments, it has as 
good a right to interfere in the trial of every 
suit here, and thus enfeeble our powers, for- 
bid the trial of any and every suit on the> 
docket, and hold our judgments and decrees; 
subject to its will; in fact, it would make- 
the inferior paramount to the superior tri- 
bunal. It need only be proposed to insure- 
the rejection of such a doctrine. We are 
therefore of opinion that an alias execution 
should issue, and that the plaintiff should re- 
cover the costs of this motion. Ordered ac- 
cordingly. 
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The ROSLYN. 

The MIDLAND. 

[8 Ben. 455.] i 

District Court, S. D. New York. June, 1876. 

Courts — Conflict of Jurisdiction — Receiver. 

and Marshal — Practice— Intervening 

under 34Tn Rule. 

1. Libels were filed on June 9, 1875, against 
two steamboats to enforce liens for repairs and 
supplies. Processes were issued, and the mar- 
shal returned that he had attached them. On 
the return, J., as trustee under a mortgage on 
the boats, appeared in the causes and took time- 
to answer, which afterwards expired, and the: 
default of all persons was entered. J. then pre- 
sented to the court petitions, as receiver of the- 
boats, setting up that, prior to the issuing of 
the processes against the boats, they had beera 
attached by the sheriff of the city and eountr 
of New York, and had remained in possession 
of the sheriff until the appointment of J. as 
receiver of them, which was made in an action 
in the supreme court of the state, commenced 
on July 12th, 1875; and that on the 28th of 
July, 1875, the sheriff had surrendered the pos- 
session of the boats to him; but that the mar- 
shal claimed to hold possession of the boats 
under the processes in these actions; and the- 
petitions prayed that the marshal might be di- 
rected to amend his return, or that it might be 
vacated, and that the marshal be instructed 
not to interfere with the possession of the boats 
by the petitioner as receiver. On the presenta- 
tion of these petitions, the court ordered the- 
petitioner to file in each of the causes a. stipu- 
lation under the 34th admiralty rule, in the- 
full amount of the libellant's claim, which was 
done. Thereafter answers to the petitions were- 

i [Reported by Robert D. Benedict, Esq., andt 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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filed, and the matter was heard before the court 
on the petitions and answers and evidence. It 
aDDeared in evidence that after the filing of the 
stipulations, the petitioner had acquired pos- 
session of the boats and had run them without 
interference by the marshal. Hdd, that, as the 
petitioner had obtained possession of the boats 
without the order of the court, the order of the 
court directing the marshal to withdraw from 
the boats was unnecessary, and the petitions, 
so far as they prayed for such order, must be 
dismissed. 

2. The court would not compel the marshal 
to amend his return, nor would it set aside the 
return which he had made, and the prayer of the 
petitioner in this regard would be denied. 

[Libel to enforce lien for repairs and sup- 
plies.] 

E. W. Crowell, for petitions. 
JD. MeMahon, in opposition. 

BENEDICT, District Judge. These two ac- 
tions are brought to enforce maritime liens 
upon two ferry-boats named respectively the 
Roslyn and the Midland. The libels were filed 
on the 9th day of June, 1875, and on the same 
day process in rem issued in each cause, to 
which processes the marshal on the return 
day thereof made return that be had duly 
seized the boats as directed by the writs; 
whereupon Conrad N. Jordan, trustee under 
a mortgage upon the boats, appeared and fil- 
ed an unqualified appearance in each cause. 
He also moved for and obtained time to file 
his claim and answer to the libels, which, time 
was, on his further application, extended from 
time to time until finally it was allowed to 
expire without an answer being filed. The de- 
fault of all persons interested, after due pub- 
lication of notice of seizure, was thereupon 
entered in each of the causes. 

In this stage of the proceedings, Jordan, who 
had before appeared in the character of trus- 
tee, presented to the court an application in the 
form of a petition made by him in the. char- 
acter of receiver of the two boats, appointed 
by the supreme court of the state of New 
York, in which petition he made known bis 
appointment to be receiver of these boats on 
the 27th day of July, 1875, and averred that 
prior to the issuing of process against the 
boats out of the court of admiralty, on the 9th 
day of June, 1875, the boats had been seized 
by the sheriff of the city and county of New 
York, by virtue of certain attachments issued 
out of the supreme court of the" state of New 
York, against the property of the New Jersey 
Midland Railroad Co.; and that the posses- 
sion of the boats had been maintained by the 
sheriff until the appointment of the petitioner 
as receiver in an action commenced by him 
as trustee, on the 12th of July, 1875, in which 
action the sheriff of the city and county of 
New York, the attaching creditors and the 
New Jersey Midland Railway Company, were 
the parties defendant. That upon his being so 
appointed receiver of the boats be bad receiv- 
ed the possession thereof from the sheriff on 
the 28th day of July, 1S75, but found the mar- 
shal of the United States claiming to be en- 



titled to possession of the boats by virtue of 
a seizure under the processes in these actions; 
whereupon the petitioner prayed this court to 
direct the marshal to amend the return made 
to such processes, or that such return might 
be vacated and set aside by the order of this 
court, and further, that the marshal be in- 
structed not to interfere with the possession 
of the boats by the petitioner as receiver there- 
of. 

Upon the presentation of this petition it was' 
determined by the court that it was incumbent 
upon the petitioner, on the facts stated in the 
petition, to file in each of the causes the stip- 
ulation prescribed by the 34th admiralty rule. 
Under the order of the court therefore the pe- 
titioner filed in each cause a stipulation stated 
to be "stipulation for value," which recites the 
filing of the libel against the vessel and avers 
that Conrad N. Jordan, receiver, "has inter- 
vened for his interest therein." In this stipu- 
lation the petitioner and the sureties consent 
"that in case of default or contumacy on the 
part of the said intervenor or his sureties, ex- 
ecution for the sum of fourteen thousand dol- 
lars in the one case, and three thousand dol- 
lars in the other, may issue against their goods, 
chattels and lands" and agree "for the i 
of whom it may concern that the stipulators 
undersigned be and each of them is hereby 
bound in the sum of fourteen thousand dol- 
lars, conditioned that the intervenor shall 
abide by and shall pay all costs and expenses 
and damages which shall be awarded against 
him by the final decree of this court or upon 
appeal in the appellate court." 

After these stipulations, in addition to the or- 
dinary stipulations for costs, had been given, 
it appears that the boats were run and used 
by the petitioner and are now being run and 
used by him without any molestation or claim 
to possession on the part of the marshal. 

The causes now come before the court upon 
the petitions filed by the petitioner and the 
j answers thereto made by the respective libel- 
lants; and the questions arising on such peti- 
tions are to be determined. Called on as I 
have been, owing to the inability of Judge 
Blatchford to hear the causes, to take them 
up in their present stage, it is neither incum- 
bent on nor proper for me to pass upon the 
questions involved in the determination which 
it is supposed made it necessary for the peti- 
tioner to file the stipulations given in these 
causes. Nor am I required by these petitions 
to determine the effect of that stipulation. No 
such issue is raised by the petitions. Neither 
do these petitions have an effect similar 
to that of a replevin suit against the sheriff 
in a state court, and call for a determination 
whether the right of possession of the'se boats 
be in the petitioner or in the marshal. No 
separate action has been instituted, but simply 
an incidental proceeding taken in actions ac- 
tually pending, for the sole purpose of en- 
abling this court to direct its officer to with- 
draw from these boats upon its being made 
to appear that the boats are in the" lawful cus- 
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tody of another court, to the end that inter- 
ference with property in the custody of the 
law may be prevented. 

So considered, the proper disposition of these 
petitions is plain, since it has been shown by 
the petitioner that without any determination 
upon his petitions he has acquired the full 
and complete possession of the boats, and now 
has them free from any interference by the 
officer of this court. Such being the fact the 
proceeding by petition has beeome useless, for 
the x*elief sought has already and in another 
manner been obtained. Upon this ground, 
therefore, and without intending in any way 
to pass upon the .effect of the stipulations for 
value, I dismiss the petitions so far as they 
pray that the marshal be required tb with- 
■draw from these boats. 

The petitions also contain a prayer that the 
marshal be directed to amend his return made 
to the processes or that the court would va- 
<^te and set aside such returns. This prayer 
must be refused. It is for the marshal upon 
his own responsibility to make return to pro- 
cess issued to him. So far as the petition- 
er is concerned, it is not seen how he ean have 
the right to object if the return be false, while 
his petition appears to be based upon the as- 
sumption that the return is true— whether true 
or false it is not competent for the court upon 
an application like the present to direct a dif- 
ferent return, or to set aside the return as 
made. 

An application somewhat similar in respect 
to the marshal's return in the ease of The Cir- 
cassian [Case No. 2,724] was denied by -Judge 
Shipman. For these reasons orders must be 
made in each of these causes that the prayer 
of the petitions be denied. 

[NOTE. Interlocutory decrees were entered 
in the two case? in favor of the libelants, and 
reference was had to a master to ascertain the 
amount due. The libelants then moved for a 
■decree upon the stipulation, which was opposed 
by a petition to be relieved from the stipula- 
tion, and for leave to take testimony, and show 
that the libelants were not entitled to the de- 
cree. Leave was given, and testimony taken, 
and the cause was then heard on a motion for 
a decree against the stipulators, and the peti- 
tion of the stipulators to be relieved from their 
stipulation. It was held that the libelants were 
entitled to a decree upon the stipulation for the 
amount of their liens as established. Case No. 
12,068.] 



Case No. 13,068. 

The ROSLYN. 

The MIDLAND. 

[9 Ben. 119; i 23 Int. Rev. Rec. 176 J 

District Court, S. D, New York. May, 1877. 

•Courts — Conflict op Jurisdiction — Sheriff's 
and Marshal's Levy — Receiver — Stipula- 
tion — Possession — Admiralty— Process — Col- 
lusion. 

1. Libels having been filed against the ferry- 
boats R. and M. and processes issued they were 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 



seized by a TJ. S. marshal and keepers placed on 
board but the running of the boats was not 
stopped. On the return day of the processes 
the marshal made return that he had attached 
the vessels, and J., who was trustee under a 
mortgage on the boats executed to him to se- 
cure certain bonds, appeared as "trustee and 
claimant," and McC. and H., the receivers of 
the N. J, M. R. R. Co., also appeared. Time 
to answer the libels was given and extended 
by various orders and finally expired without 
any answer being filed. The title to the boats 
was in the W. T. Co. of N. J. Prior to the 
marshal's seizure, the boats had been levied up- 
on by the sheriff of the city and county of New 
York by virtue of certain attachments and exe- 
cutions issued out of a state court against the 
N. J. M. R. R. Co. Prior to the receipts by the 
sheriff of the attachments, the property of the 
N. J. M. R. R. Co. had passed into the hands 
of McC. and H. as receivers. The running of 
the boats had continued, and when the marshal 
seized them the sheriff made no objection, but 
the sheriff's keepers were kept on board. The 
sheriff required bonds of indemnity to secure 
him against the results of suits for trespass, and 
because of the marshal's seizure, the sheriff at 
once stopped a sale of the boats that he had ad- 
vertised, and no proof was offered that he ever 
made return to the state court that tie boats 
were held by him. J. then commenced an ac- 
tion in the New York supreme court to have 
the sheriff's levies declared void and to obtain 
the possession of the boats. To this action he 
made defendants the sheriff of the city and 
county of New York, the various parties in 
whose favor the sheriff had levied on the boats, 
and also McC. and H., but neither the libellants 
nor the marshal were made parties. An order 
was obtained enjoining the sheriff from further 
interference with the boats, and directing him 
to surrender possession to J., who was appoint- 
ed receiver of the boats. J. appeared at the 
boats the -next day with the order and the 
sheriff withdrew, but the marshal remained. 
Thereupon J. applied to the TJ. S. court for an 
order vacating the marshal's return, but the 
motion was denied because proper securitv had 
not been given, whereupon J. filed a petition in 
which he averred that the United States court 
had not legal possession nor jurisdiction, and 
asserted for himself, as receiver, the right to 
have exclusive possession, on the ground of 
the seizure and subsequent surrender of the 
boats to him by the sheriff, and the petition 
prayed for a like surrender by the marshal. J. 
at the same time filed a stipulation in each cause 
for $250. It was objected that this security 
was not enough, and J. was ordered to comply 
with the 34th admiralty rule. He thereupon, in 
compliance, filed security to double tie amount 
of the claims in the usual form. No aoplication 
for an order for the discharge of the boats was 
made after the stipulation was given, and no 
such order was made. Answers to the petition 
were then filed by the libellants and the mar- 
shal. Upon a hearing the petition was dis- 
missed, interlocutory decrees were entered in 
the two eases in favor of the libellants and ref- 
erences were directed to ascertain the amount 
due. This having been done, the libellants 
moved for a decree upon the stipulations, which 
was opposed by a petition to be relieved from 
the stipulation, and for leave to take testimonv 
and show that the libellants were not entitled 
to the decrees. Leave was given, and testimo- 
ny was taken, and the causes being before the 
court on the motion for decree against .the 
stipulators, and" the petition of the stipulators 
to be relieved from their stipulation on the 
ground that it was simply a stipulation for 
costs, and that a stipulation of this character 
is void and cannot be enforced unless it appears 
that the boats are in the custody of the court: 
Meld, that the stipulation was something more 
than a stipulation for costs, and that the lan- 
guage of the stipulation is the language of a se- 
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curity for the demand ; that it is plain that the 
intention of the court in directing the security 
was to take security for the demand because it 
was ordered that the amount of the security 
be double the amount of the demands ; that the 
stipulation is not simply a stipulation for costs, 
but is a security which permits resort to be 
had to it for the payment of the amount of the 
liens as ascertained by the proceedings had. 
[Cited in The Berkeley, 58 Fed. 921.] 

2. "While in the ordinary case it might be 
contended that after giving a general appear- 
ance and a stipulation to secure the debt, it is 
too late to raise a question as to the service 
of the process, <md that the legality of the cus- 
tody of the property proceeded against has be- 
come immaterial, where a question is made as 
to the legality of the marshal's custody of the 
property proceeded against, and when it is at 
the same time desirable that security be given, 
the court has the power to permit a stipulation 
to be given to satisfy the decree, at the same 
time reserving to the party giving the stipula- 
tion a right to deny the legality of the custody 
claimed by the marshal, and, if successful in 
such denial, to ask to be relieved from his stipu- 
lation. 

[Cited in The Monte A, 12 Fed. 335.] 

3. Upon the assumption that the sheriff's levy 
was valid, it was terminated by the order of the 
state court appointing a receiver, and the mar- 
shal, being then on board the boats, immedi- 
ately acquired possession, which he held with- 
out dispute until the next day, when the re- 
ceiver appeared at the boats, and the result is 
the same if it he considered that the sheriff's 
authority was not discharged until the receiver 
appeared to demand possession. 

4. Although the processes in rem had been 
returned by the marshal before the sheriff's cus- 
tody was terminated, the life of such a process 
does not end with its return, and it a'ffords au- 
thority and protection to the marshal until it 
is discharged or superseded by some other writ, 
and it is by virtue of the process alone, although 
return has been made, that the vessel is held in 
custody during the whole progress of the litiga- 
tion. If at any time before the marshal was 
discharged his custody became legal, from that 
time at least the jurisdiction of the court was 
complete. 

5. There is little room to doubt that the ap- 
pointment of the receiver of the boats was col- 
lusive and procured for the sole purpose of de- 
feating the jurisdiction of the court of ad- 
miralty. Therefore the claim of the receiver 
must be held to furnish no reason why the 
cases should not proceed to a final decree upon 
the stipulation. 

6. The libellants are entitled to a decree upon 
the stipulation for the amount of their liens as 
established. 

7. Afterwards J., the receiver, having applied 
to have the default against him opened and for 
leave to answer: Held, that his right to answer 
i»ad been absolutely waived and that the court 
had no power to open the default. 

In admiralty. 

BENEDICT, District Judge. The nature 
of the questions involved in the determina- 
tion of these two causes appears to require 
an extended statement of the proceedings. 

The actions were commenced on the 9th 
day of June, 1875, by the filing of two libels 
in the district court of the United States for 
the Southern district of New York, to enforce 
liens which the libellants claim to have upon 
two ferry-boats named respectively the Ros- 
lyn and the Midland. The claim against the 



Midland is the sum of ?1,45S.50 and that 
against the Roslyn the sum of $6,786.94. 

Upon the filing of the libels process in rem 
was duly issued in each cause, directing 
the marshal to seize and safely keep the 
vessels proceeded against 

These vessels were then employed upon 
the Weehawken Ferry. The Roslyn made 
constant trips between the state of New 
Jersey and the state of New York, carrying 
passengers to and fro. The Midland made 
similar trips on Sundays. During the week 
she carried cattle, making two or three trips 
a week, some to Jersey City, some to East 
Brooklyn and some to Vanderbilt's stock 
yard, and back to the ferry slip in New York 
City. The boats were necessary for the oper- 
ation of the ferry and their removal there- 
from would cause a stoppage of the ferry 
and serious public inconvenience. Upon re- 
ceipt of the process the marshal proceeded 
to the boats and seiaed both the boats and 
placed on board keepers for the purpose of 
retaining his custody, but he did not stop the 
running of the boats. 

The return day of these processes was the 
29th of June, when the marshal made return 
to the court that he had attached the vessels 
in obedience to the process; and the process 
being called in court, the appearance of Con- 
rad N. Jordan, "trustee and claimant in this 
cause," was duly entered by Chapman, Scott 
and Crowell, his proctors. The appearance 
of James W. McGullough and Garret A. Ho- 
bart, receivers of the New Jersey Midland. 
Railroad Company, was likewise then en- 
tered by Alexander & Green, their proctors. 
The default of all others was then entered, 
and time to answer the libels applied for 
and given to the parties who had, thus ap- 
peared, which time was thereafter extended 
by various orders to the 4th of August when 
it expired without any answer being filed by 
any person. It appears that the title to 
these boats was in the Weehawken Trans- 
portation Company, a foreign corporation of 
the state of New Jersey, and it also appears 
that in April they had been levied upon by 
the sheriff of the city and county of New 
York, by virtue of certain attachments and 
executions issued out of a court of the state 
against the property of the New Jersey Mid- 
land Railroad Company. It further appears 
that on April 2nd, and prior to the receipt 
by the sheriff of any attachment or execu- 
tion against the New Jersey Midland Rail- 
road Company, all the property of every de- 
scription belonging to that company had 
passed into the hands of MeCulIough and 
Hobart, receivers appointed by the court of 
chaneery of the state of New Jersey, and 
also by the supreme court of the state of 
New York. Neither the receiver of the 
Midland Railroad Company nor the sheriff 
had stopped the running of the boats, which 
at the time of the filing of the libels were 
in regular use upon the ferry, having to pass 
out of one state into the other on their reg- 
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ular trips as above described. When the 
marshal appeared on board the boats, having 
admiralty processes" in rem directing him to 
seize them, the sheriff made no objection to 
his seizing them and permitted him to place 
keepers on board and to retain them there 
claiming to have custody of the boats by 
virtue of such seizure. But the sheriff's 
keepers were also kept on board. While the 
marshal was thus on board the boats, claim- 
ing to have possession thereof, and upon his 
return that he had seized the boats, McCul- 
lough and Hobart, the receivers of the prop- 
erty of the corporation against which the 
writs held by the sheriff ran, viz: the New 
Jersey Midland Railroad Company, entered, 
as before stated, an unqualified appearance 
in these causes without suggesting that the 
marshal's return was incorrect or making 
objection to his custody of the boats. At 
the same time Conrad N. Jordan, in the man- 
ner before stated, entered his unqualified ap- 
pearance as claimant in the causes without 
any question as to the service of the proc- 
esses. 

Conrad N. Jordan, who thus made himself 
party claimant in these causes, was trustee 
under a mortgage upon these boats executed 
to him for the purpose of securing certain 
bonds, and it was as the representative of 
this mortgage interest that he appeared as 
such claimant 

After having thus made himself a party to 
these causes and on the 4th day of July, Jor- 
dan commenced an action in the supreme 
court of the state of New York to which ac- 
tion he made defendants the sheriff of the 
city and county of New York, the various 
parties in whose favor the sheriff had made 
his levy upon these boats, and also McCul- 
lough and Hobart, the receivers of the New 
York and New Jersey Midland Railroad Com- 
pany. Neither the libellants nor the marshal 
were made parties to that action. 

That action was ostensibly brought by Jor- 
dan to obtain a decree in the state court de- 
claring the sheriffs levies, before referred to, 
to be void and that he be adjudged by the 
state court entitled to the possession of these 
boats by virtue of the mortgages executed to 
him as trustee for the bondholders. 

Upon a motion made before answer, and by 
default so far as the sheriff and attaching 
creditors were concerned, and upon the writ- 
ten consent of McCullough and Hobart, re- 
ceivers of the Midland Railroad Company, an 
order was made on the 27th day of July, in 
Jordan's suit, by which the sheriff was en- 
joined from further interfering with these 
boats and directed forthwith to surrender 
possession thereof to Jordan, who was by 
said order appointed to be receiver of said 
boats and directed to pay the sheriff's fees 
and to continue the running of the boats, and 
conduct and operate the ferry according to 
the course of business thereof. 

On the 28th of July, Jordan appeared at the 
boats, and by virtue of this order granted the 



day before asserted a claim to the possession 
of the boats as receiver. The sheriff with- 
drew, but the marshal did not, nor was he 
ejected by Jordan but continued on board as 
before, and the boats continued their trips as 
before. 

Here it is to be noticed, that the interest in 
these boats asserted by J6rdan in his action 
brought in the supreme court of the state, 
was the same interest already represented by 
him as a claimant in the admiralty causes; 
that he was entitled to intervene in the ad- 
miralty causes for that interest, and could 
perfectly protect the same by virtue of his 
appearance therein; and it is quite apparent, 
if not directly proved, that the only parties 
really interested in these boats were the li- 
bellants for the amount of their liens and the 
mortgagees represented by Jordan. It is al- 
so apparent that the object sought to be at- 
tained by Jordan was to defeat the maritime 
liens. In the suit brought by Jordan in the 
supreme court the mortgage interest was rep- 
resented but the maritime liens were not, and 
it is hardly too much to say that Jordan was 
the only party to that suit who had any in- 
terest in these boats. Jordan therefore easi- 
ly procured himself to be appointed receiver 
of the boats. Thereupon, instead of answer- 
ing in the admiralty causes as he had pre- 
viously asked and obtained leave to do, now 
in the capacity of receiver, though still styled 
"claimant," he applied to the admiralty court 
by motion for an order vacating the return 
which the marshal had made to the processes 
in these actions, and instructing the marshal 
not to interfere with or obstruct the posses- 
sion of these boats by himself or the sheriff. 

This motion on the part of Jordan was, on 
August 5th, denied upon the preliminary ob- 
jection that proper security had not been giv- 
en. Whereupon on August 9th, Jordan filed 
in each cause a petition in which he averred 
that this court had not legal possession of 
the boats and had not legal jurisdiction to 
take the same, and asserted for himself as 
receiver the right to have sole and exclusive 
possession of the boats, setting forth as the 
ground of his claims the seizure of the boats 
by the sheriff of the city and county of New 
York, prior to the' filing of the libels, the sub- 
sequent appointment of himself to be receiv- 
er of the boats, and the surrender of the 
boats to him by the sheriff on the 28th day 
of July. The prayer of this petition was 
that the marshal's return might be corrected, 
and that the attachment of the boats by the 
marshal might be set aside, and the marshal 
instructed to withdraw from the boats and 
surrender the same to Jordan. At the time 
of filing this petition Jordan also filed a stip- 
ulation in each cause for the sum of two hun- 
dred and fifty dollars. It was thereupon ob- 
jected before the court that the security giv- 
en was not sufficient. This objection the 
court held good- and thereupon an order was 
made directing Jordan, "if he desired to avail 
himself of the benefit of the 34th rule, and 
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of the proceedings therein, to give security 
according to said rule in double the amount 
of each of said libellants* claims in each suit 
in the form required by said rule." This or- 
der was complied with and on August 30th, 
Jordan filed in each cause another stipulation, 
consenting therein that in case of default or 
contumacy on the part of said intervenor or 
sureties execution might issue, and stipulat- 
ing and agreeing, for the benefit of whom it 
may concern, that the "stipulators under- 
signed and each and, every of them is hereby 
bound in the sum of fourteen thousand dol- 
lars in one case and three thousand in the 
other ease, that the intervenor shall abide by 
the final decree and pay all costs and ex- 
penses and damages which shall be awarded 
against him by the final decree of this court, 
or, upon appeal, by the appellate court." 
These stipulations having been filed, answers 
to the petition were filed by the libellants and 
the marshal. 

It will perhaps conduce to the better under- 
standing of the case to mention here the cir- 
cumstance, that up to this time the contest 
in these actions had been had before Judge 
Blatchford, and that from this time forward 
for sufficient reasons and at the request of 
Judge Blatchford the contest was continued 
before me, sitting in the district court for 
the Southern district of New York. 

A hearing having been had upon the peti- 
tion filed by Jordan it was then determined 
first that the petition was not entitled to an 
order directing the marshal to alter his re- 
turn upon the processes; second, that inas- 
much as it had been made to appear that the 
petitioner had subsequent to this petition ac- 
quired the full and' exclusive possession of the 
boats and was free from any interference by 
the marshal, the direction prayed for that the 
marshal withdraw from the boats and sur- 
render them to the petitioner would be.vain; 
—accordingly the petition was dismissed. 
[Case No. 12,067.] 

After this disposition of the petition and 
upon due notice, no answer to the libels hav- 
ing been interposed by Jordan or any other 
person, the usual interlocutory decree was en- 
tered in each case in favor of the libellants, 
and references to a commissioner were direct- 
ed to ascertain the amount due. 

Upon these references before the commis- 
sioner the receivers of the New Jersey Mid- 
land Railroad Company appeared by their 
proctors, as of course did the libellants, but 
no other parties. 

The amount reported by the commissioner 
to be due was in one case $5,368 56; in the 
other $1,568 06. No exceptions having been 
taken to these reports, thereupon the libel- 
lants upon due notice moved upon the pro- 
ceedings in the causes for the usual decree 
for these amounts respectively, upon the stip- 
ulation given in pursuance of the order of 
Judge Blatchford made August 30th. 

This motion was opposed in the form of a 
petition to be relieved from the stipulation 



and for leave to take testimony and to be 
permitted to present evidence and to show 
that the libellants are not entitled to the de- 
crees moved for. Leave having been given 
to take testimony, and testimony having ac- 
cordingly been taken, the causes are now be- 
fore the court upon the motion for decree 
against the stipulators, and the petition of 
the stipulators to be relieved from their stip- 
ulation. 

In opposition to the motion for a decree 
against the stipulators for the amount of the 
respective sums found to be due the libellants, 
it is contended that the stipulation is simply 
a stipulation for costs and is not security for 
the amount of the decree. But it is plain 
that the stipulation is something more than a 
stipulation for costs. The agreement is that 
Jordan shall abide by the final decree ren- 
dered in the cause and pay all such costs 
and expenses and damages as shall be award- 
ed by the court upon the final decree. This 
language is the language of a security for 
the demand. 

Furthermore, it is plain that the intention 
of the eourt in directing the security was to 
take security for the demands, because not 
only was a stipulation in the amount of §250 
rejected, but it was ordered that the amount 
of the security be double the amount of the 
libellants* demands as set forth in the libel. 
It is manifest, therefore, that the judge in di- 
recting the security looked to a contingency in 
which the libellants might have to resort to 
the stipulation for the payment of the debt. 
It is true that no order for the discharge of 
the boats was made after the stipulation was 
given, but no application was made for such 
an order. It might have been supposed that 
an application for the release of the boats 
would follow as a matter of course after the 
stipulation had been filed, and as a matter of 
course be granted. Besides, it is not appar- 
ent that a delivery of the property is neces- 
sary to give effect to such a proceeding. But 
whatever might have been the intention of 
the court in respect to the release of the 
boats, it cannot be denied that it was intend- 
ed to require of Jordan if he should intervene 
in pursuance of the 34th admiralty rule of 
the supreme court that he give a stipulation to 
which resort could be had for the payment of 
the debt in case the exigencies of the case 
should require that course. It has been said 
here that it would be absurd to exact such a 
stipulation from a third party intervening un- 
der rule 34, and therefore no such intention 
can be imputed to the court. But I do not 
see any necessary absurdity in requiring such 
a security. Kesort to the 34th rule may be 
had under various circumstances and the rule 
is so framed that security for the debt may be 
taken. Cases may arise where the court 
could not permit a third party to intervene 
and raise a contest unless he were willing to 
assume the debt, and cases may arise where 
it would be justice to allow the property to 
be discharged from arrest upon security given 
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by a third party instead of the owner. It is 
too much to say that no ease can arise where 
it would he reasonable to require a third 
party to secure the debt. lii this case the 
court thought proper to require such security. 
The propriety of the order is not open for 
consideration. Until reviewed in an appel- 
late court it stands in the case as having been 
duly made and complied with, and it is con- 
clusive to show the intention of the court in 
requiring the security and the proper con- 
struction to be put upon the stipulation. Stip- 
ulations in admiialty are to be given the effect 
intended by the court, if their language will 
permit. The will or intention of the party 
is not regarded in their interpretation. Lane 
v. Townsend [Case No. 8,054]. 

I find then that the stipulation is not sim- 
ply a stipulation for costs but is a security 
which permits resort to be had to it for the 
payment of the amount of the libellants' liens 
as ascertained by the proceedings had. 

The next ground taken in opposition to the 
motion is that a stipulation of this character 
is void and cannot be enforced unless it ap- 
pears that the boats were in the custody of 
the court. But assuming that it were the 
fact that the boats proceeded against were 
not in the custody of the court, that fact 
would not by itself alone of necessity render 
the stipulation void or prevent the court from 
enforcing it. It is a common practice, adopted 
for convenience and the saving of expense, 
to give a stipulation to secure the debt, upon 
simple notice of the filing of a libel. A stip- 
ulation given under such circumstances is 
valid, although in fact the vessel sought to 
be proceeded against is not, and never was, in 
custody. 

The jurisdiction of .the court, upon the giv- 
ing of such a stipulation, to proceed with the 
cause to a decree and to enforce the stipula- 
tion according to its terms, has never to my 
knowledge been doubted. In such case the 
entering a general appearance and giving a 
stipulation to abide by a decree is deemed a 
waiver of all objection based on an omission 
to serve the process, and it is not thereafter 
open to the stipulators to deny the power of 
the court to compel them to perform their 
agreement The form of the stipulation in 
admiralty was originally adopted to avoid a 
question of jurisdiction. A consent that ex- 
ecution might issue is incorporated in it and 
the instrument itself subjects the stipulators 
to the process of the court. 2 Browne, Civ. 
Law, p. 98. 

In the English admiralty a settled practice 
is adopted to enable stipulations to be given 
without acquiring custody of the property pro- 
ceeded against. Coote, Adm. p. 20, tit "Cav- 
eat Warrant Book." So the provision for 
bonds to the marshal under the act of 1847 
(Rev. St TJ. S. § 941 [9 Stat 181]) looks to en- 
abling a proceeding in rem to be prosecuted 
without a seizure of the vessel. 

In this connection may be considered a 
point— strongly urged by the libellants— based 



(Case No. 12,068) ROSLYtf 

upon the fact that a general appearance and 
security was given by Jordan in these cases.* - 
It is said that as in other cases so here, it is 
not open to Jordan to deny the libellants'' 
right to resort to the stipulation which he 
gave, and in which he consents that execu- 
tion may issue for the amount found due; 
and that the question of the mode of serving 
the process, or of the custody of the property, 
does not now arise. ^ 

While in the ordinary case it might be con- 
tended that after giving a general appearance 
and a stipulation to secure the debt it is too 
late to raise a question as to the services of 
the process, and that the legality of the cus- 
tody of the property proceeded against has- 
become immaterial; I do not doubt that 
where a question is made as to the legality 
of the marshal's custody of the property pro- 
ceeded against and when it is at the same 
time desirable that security be given, the 
court has the power to permit a stipulation to 
be given to satisfy the decree, at the same- 
time reserving to the party giving the stipu- 
lation a right to deny the legality of the cus- 
tody claimed by the marshal, and if success- 
ful in such denial to ask to be relieved from 
his stipulation. 

And such must the present case be consid- 
ered to be. What Jordan desired was to dis- 
pute the legality of the marshal's custody of 
these boats. He filed a petition with the sole 
object of raising that question. Upon a pre- 
liminary objection he was required to give 
the stipulation under consideration, and it 
must be deemed to have been intended to re- 
serve to him the right to ask at the hands of 
the court in some form or* other a determina- 
tion of that question. 

The necessary inference from the circum- 
stances under which the stipulation was 
given is that it was not intended to operate 
as a waiver of the right to present that ques- 
tion to the court 

I therefore hold that notwithstanding the 
giving of the stipulation, it remained open 
to Jordan to contest the legality of the mar- 
shal's custody, and to ask to be relieved from 
his stipulation in case the result of such con- 
testation should be in his favor. 

That contestation he has seen fit to make 
upon the present motion, and I see no valid 
objection to the method selected. The libel- 
lants' motion appears to raise the precise 
point, for if when the stipulation was given 
the boats were legally in the custody of the 
court the right to compel a performance of 
the stipulation can not be denied. If on the 
other hand the boats were not then legally 
in. the- custody of the marshal, the stipulators 
cannot be held, the right to raise, that ques- 
tion having been reserved and the stipulation 
taken without prejudice to that right 

The effect I have thus given to the pro- 
ceedings had in this case works no injustice 
to either party. 

As to Jordan himself, he has the boats in 
his possession, discharged from these pro- 
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ceedings, and if it be determined that the 
marshal acquired a legal custody of the boats 
the liability upon the stipulation will be for 
the same debt from which, because of the 
stipulation, the boats will be freed. 

As to the libellants, if they succeed upon 
this motion they will recover just what they 
would have recovered by the condemnation 
and sale of the boats; while if the motion 
be denied upon the objection taken by Jor- 
dan, for the same reason, they would have 
failed to obtain a valid decree of condemna- 
tion and sale. 

I am thus brought to consider the question 
lying at the root of the present controversy, 
and that is, whether these boats were legally 
in the custody of this court and subject to its 
decree at the time when Jordan presented his 
petition for the removal of the marshal. 

In examining the evidence bearing on this 
question I notice, first, that Jordan relies up- 
on a prior possession of the sheriff of the 
-city and county of New York which appears 
to have been wholly tortious. The writs 
held by the sheriff directed him to seize the 
property of the New Jersey Midland Railroad 
^Company. But since the property of the 
Midland Railroad Company had already pass- 
ed into the hands of Hobart and McCullough, 
receivers, the boats could not be lawfully 
seized by the sheriff as belonging to the Mid- 
land Railroad Company. Any interest the 
Midland Railroad Company may have had 
in the boats, had passed to the receivers of 
that corporation, and the receivers have filed 
a general appearance in these causes— have 
taken part in the reference to ascertain the 
amount of the libellants' claim— and do not 
dispute the custody of the boats asserted by 
the marshal. 

Furthermore, it appears that the title of 
these boats was not in the New Jersey Mid- 
land Railroad Company, but in the Weehaw- 
&en Transportation Company, a corporation 
against whose property the sheriff had no 
writ whatever. 

It is not seen, therefore, how the sheriff 

could be other than a trespasser on board 

these boats. Such indeed he appears to have 

considered himself to be, for he had required 

bonds of indemnity to secure him against the 

results of suits for trespass. It was but 

natural, therefore, that the sheriff made no 

objection to the marshal's seizure of the 

boats by virtue of the processes issued in 

these actions, and acquiesced in the marshal's 

keepers being on board claiming to have the 

custody of these boats. Not only did he 

acquiesce in the presence of the marshal, 

but upon the marshal's making seizure, he, 

because of such seizure, at once stopped a 

sale of the boats that he had advertised, and 

I have not been able to find proof that he 

<ever made return to the state court that the 

iwats were held by him. 

This evidence presents, then, the question 
whether a tortious presence of the sheriff on 
iboard a vessel is of itself sufficient to oust 
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the jurisdiction of the admiralty to seize the 
vessel in a proceeding in rem taken to en- 
force a maritime lien. 

On the part of Jordan, it is contended that 
the libellants cannot ask this court to de- 
clare the sheriff's custody tortious, but must 
leave the determination of that question to 
the state court, and the decision of the su- 
preme court of the United States in Free- 
man v. Howe, 24 How. [65 TJ. S.] 450, is cited 
as controlling authority to that effect 

The view I take of the cases under consid- 
eration renders it unnecessary to determine 
the question of the authority of this court 
to pronounce the sheriff's custody tortious, 
or to inquire in what way these maritime lien 
creditors could raise that question in the 
state court. But I remark that the supreme 
court of the United States in Buck v. Col- 
baith, 3 Wall. [70 U. S.] 345, expressly con- 
fine the operation of the rule declared in 
Freeman v. Howe, to parties before the court, 
or who may, if they wish to do so, come be- 
fore the court. The libellants are not par- 
ties to the action in the state court, and it 
has not been suggested how they could bring 
before the state court the question they here 
raise. 

Furthermore, in a case subsequent to Free- 
man v. Howe [supra], to which more par- 
ticular reference is hereafter made (The Rein- 
deer, 2 Wall. [69 U. S.] 383), it was held by 
the supreme court to be competent for a court 
of admiralty to pronounce a prior adverse 
seizure by the sheriff to be collusive, and for 
that reason unavailing to prevent the court 
of admiralty from proceeding to condemna- 
tion and sale. 

There may therefore be room to contend 
here that these libellants are not debarred 
from requiring this court to determine wheth- 
er the sheriff's seizure of the boats was not 
tortious, and if tortious to declare it no ob-. 
stacle to the proceedings in rem. 

And I may remark further that according 
to the law of this state, as I understand it to 
be declared by the courts of the state, prop- 
erty seized by the sheriff under circumstances 
similar to these will not be considered by the 
state courts to be in the eustody of the law. 
"On an execution against the goods of A. the 
officer acts at his peril if he take the goods 
of B." Shipman v. Clark, 4 Denio, 446. 
"When the property seized is that of a stran- 
ger to the action and the seizure is that of 
a stranger to the action the property seized 
is not then in the custody of the law." Fair- 
banks v. Bloomfield, 5 Duer, 445 (Oakley, C. 
J., & Duer, J.) 

If such be the law of the state the position 
taken by Jordan requires this court not to 
withhold its hand from these boats, because 
they are in the custody of a court of the 
state, when the court of the state considers 
them not to be in its custody and stands 
ready to condemn the sheriff in damages as 
a trespasser thereon. 
In this connection attention may also bo 
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called to the decision of the supreme court of 
the United States in McKee v. Raines, 10 
Wall. [77 TJ. SJ 25, where a marshal's seizure 
of the goods of one person in satisfaction of 
the dues of another is held not entitled to be 
considered a seizure made by virtue of any 
authority of law. But as before stated, I do 
not consider it necessary to determine the 
character of the sheriff's possession of these 
boats. 

Another question is suggested by the evi- 
dence, which I also pass, and that is whether 
the acts of the sheriff and of the Judgment 
creditors in whose behalf he levied did not 
amount in law to an abandonment of the levy, 
so that the marshal's custody became in law 
the exclusive custody, and therefore valid to 
confer jurisdiction upon this court to condemn 
the property. In U. S. v. Conyngham [Case 
No. 14,850], it was held competent for the cir- 
cuit court of the United States to examine in- 
to the circumstances attending a sheriff's levy 
and to determine that these circumstances by 
reason of their nature and consequences gave 
to the levy the character of a legal fraud, 
and the legal fraud having been found, it 
was adjudged that the first levy or seizure 
of the sheriff did not really exist in law or 
stand in the way of the second writ issued 
by the court of the United States. Similar 
questions in regard to the validity of prioi 
levies have often been determined in the 
state courts, and not always in the court 
where process was first issued. Certainly 
the objection to a consideration of these 
questions by this court in these cases comes 
with ill grace from Jordan, who by his peti- 
tion to be relieved from his stipulation has 
raised these questions, and should not com- 
plain if the court upon his petition should 
feel called on to decide them. 

But, passing this question, I proceed upon 
the assumption that the sheriff's levy was 
valid and duly maintained until terminated 
by the order of the state court made June 
27th, to consider whether at that time the 
marshal did not acquire custody of the boats 
valid in law and prior in time to Jordan. 

It will be recollected that the order of the 
27th of June granted by the state court on 
the application of Jordan terminated the 
sheriff's possession. He was by it enjoined 
from further interference with these boats 
and his fees directed to be paid. At the time 
that order was made the marshal was on 
board the boats by consent of the sheriff, 
claiming to hold the boats in his custody, 
and having keepers in charge. When there- 
fore on the 28th of June, Jordan came to as- 
sert his right of possession as receiver, arm- 
ed with the order of the state court directing 
him to take possession of the boats, the mar- 
shal was found to be there before him, arm- 
ed with processes against the boats them- 
selves, and prior in point of time to the order 
from which Jordan derived his right. 

Can it then be said that Jordan acquired 
possession of these boats before the marshal? 



It may be that permitting the marshal to 
make the seizure and to place and maintain 
keepers on board did -not have the legal ef- 
fect to supersede or destroy the sheriff's cus- 
tody, but the fact remains that by permis- 
sion of the sheriff the marshal was there, 
claiming the custody, when the sheriff's au- 
thority ceased; when therefore by that order 
the sheriff's authority was terminated, then, 
if not before, the marshal's custody became 
the only legal custody, and he became en- 
titled to hold the boats as against all the 
world. This would not be doubted if the or- 
der of June 27th had done no more than to 
declare the sheriff's custody terminated. 

But the order so far as it related to the 
writs held by the sheriff did nothing more. 
Its only effect upon the sheriff was to termi- 
nate his custody and release the boats from 
his levy. The provision in the order ap- 
pointing Jordan to be receiver of the boats 
and directing him to take possession was 
part of another and separate suit commenced 
subsequent to the proceedings in admiralty. 
It created a new right, entirely distinct from 
any right of the sheriff, and it could not af- 
fect by relation the marshal's prior custody. 
Otherwise by instituting successive suits and 
by means of successive surrenders to other 
receivers and sheriffs a never-ending cus- 
tody of the law could be created, to the de- 
struction of the libellants' right to resort to 
a court of admiralty for the enforcement of 
their lien. Such a course of proceeding in 
the state courts is entirely possible, because 
it would only be necessary to take care that 
no person be made party to such subsequent 
suits who would have any interest to object, 
or to bring the circumstances to the atten- 
tion of the state court 

The order of July 27th was effective to ter- 
minate the sheriff's custody, but it did not 
and could not create a custody in Jordan. 
It simply imposed upon Jordan the duty, 
when he had qualified, to acquire the cus- 
tody of the boats, provided at that time the 
boats were not in custody of some other 
court The sheriff's right to detain the boats 
was terminated and his responsibility ended 
when the order was made on the 27th of 
June, and from that time till Jordan appear- 
ed on the 28th, there was no one on board 
the boats having the right of possession ex- 
cept the marshal, but the result is the same 
if it be considered that the sheriff's author- . 
ity was not discharged until Jordan had 
qualified and appeared to demand possession, 
for when he did appear he found the marshal 
there before him, and he could not reduce 
the boats to possession without ejecting the 
marshal. That was not attempted; on the 
contrary Jordan applied to this court to de- 
clare him entitled to the possession and to 
direct the marshal to surrender to him. 

But it is said the processes in rem had 
been returned by the marshal before the 
sheriff's custody was terminated and there 
was no longer any life in the processes to 
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authorize the marshal, at that time, to ac- 
quire a lawful custody. It appears, however, 
to me to be a misapprehension to suppose 
that the life of an admiralty process in rem 
ends with the return of the process. On the 
contrary the process still lives and affords 
authority and protection to the marshal un- 
til it is discharged or superseded by some 
other writ, and it is by virtue of the process 
alone, although return has been made there- 
on, that the vessel is held in custody by the 
marshal during the whole progress of the 
litigation, not only in this court, but, it may 
be, even in the appellate courts. 
' In this instance, upon the return day the 
marshal made return that he had seized the 
boats. After such a return no other process 
was needed or could properly issue, and if an 
alias process had been issued the return 
would have been the same. When this re- 
turn was made the marshal had made a seiz- 
ure of the boats that he claimed to be lawful, 
and whether legal or not at that time, if at 
any time before the marshal was discharged, 
his custody became legal, I do not doubt 
that, from that time at least, the jurisdic- 
tion of this court was complete. 

The conclusions I have thus arrived at com- 
pel a determination that the objection taken 
by Jordan cannot be sustained and that the 
libellants are entitled to a decree upon the 
stipulation for the amount of their liens as 
established. 

In reaching these conclusions I have in no 
way trenched upon the rule of law declared 
by the supreme court of the United States 
in the much criticized case (see Pars. Mar. 
Law, p. 522) of Taylor v. Carryl [20 How. 
(61 U. S.) 5S3], a case that has been confi- 
dently cited in behalf of Jordan as identical 
with the cases before the court and binding 
authority adverse to the claims of the libel- 
lants herein. But I think the cases are not 
identical. The case of Taylor v. Carryl pre- 
sented a question of title founded upon a 
decree rendered by a court of admiralty 
against the Royal Saxon, where the marshal 
instead of making an actual seizure, to use 
the language of the court "prudently retired 
and reported to the court that the vessel was 
in custody of the sheriff." Here no such 
thing occurred, but the contrary. In that 
case the validity of the sheriff's levy was not 
doubted. It was, moreover, duly maintain- 
ed. No question of a fraudulent levy or 
tortious possession or dormant execution was 
raised by the marshal or any one else, but 
the marshal was excluded by the sheriff, 
and he so returned the fact to the court of 
admiralty. 

The language used in the decision of the 
court undoubtedly goes very far, but I do 
not think it can be fairly considered to be au- 
thority for the doctrine, that the mere fact of 
a previous levy made by the sheriff of the 
county under color of an execution out of a 
state court, whether such be fraudulent, col- 
lusive or void, and without regard to the 



nature of the custody maintained, and wheth- 
er the state tribunals adopt or repudiate the 
sheriff's action, is of its own foree, and under 
all circumstances absolute protection against 
the process of the court of admiralty, direct- 
ed against the property itself, issued in a 
proceeding in rem to enforce a maritime lien 
confessedly superior to all other subsisting 
rights in the property. 

The decision of the supreme court in the 
later case of The Reindeer, already referred 
to, is inconsistent with such a doctrine. 
That was the case of a proceeding in rem 
against the Reindeer, where the sheriff had 
made a prior levy upon the vessel, by virtue 
of an attachment against the property of. 
her owner, and where notwithstanding such 
prior levy the marshal made a seizure of the 
vessel, and the court thereupon proceeded 
in the cause to a final decree. In the circuit 
court the jurisdiction of the district court 
was sustained— IL S. v. The Reindeer [Case 
No. 16,144]— apparently upon the ground 
that proceedings in rem to enforce the reve- 
nue laws were to be excepted from the rule 
declared in Taylor v. Carryl [supra]. In the 
supreme court no such distinction is alluded 
to, but a. distinction between the two cases 
is found in the fact that in Taylor v. Carryl 
the possession of the sheriff was not oniy 
prior but exclusive, while in the case of The 
Reindeer, a custom house officer was on 
board, placed there by the collector imme- 
diately on the arrival of the vessel. Two 
points were determined by the supreme court 
in that case: First, that the presence of the 
inspector of customs was sufficient to pre- 
vent the sheriff from acquiring a custody 
such as would prevent a subsequent seizure- 
by the marshal; and second, that the sher- 
iff's levy was collusive and for that reason 
also of no effect to prevent a valid seizure by 
the marshal- 
It is unnecessary if indeed it were proper 
here to consider the powers and duties of 
an. inspector of customs placed on board a 
vessel "for the purpose of examining the 
vessel's cargo and superintending the deliv- 
ery of so much of it as may be delivered in 
the United States, and performing such oth- 
er legal services for the better security of 
the public revenue as shall be directed by 
the collector"— Rev. St. §§ 2875-2S77; Reg- 
ulations of the Treasury, tit "Inspectors" (Ed. 
1857) p. 343— as bearing upon the legal effect 
of the presence of an inspector of customs 
to transfer the vessel herself to the custody 
of a court of the United States, or to prevent 
a levy thereon by the sheriff. 3\or does it 
appear worth while to extend this opinion 
in order to determine the efficacy of the mar- 
shal's presence on these boats as compared 
with that of the inspector of customs shown 
in the case of The Reindeer. 

The second ground taken by the supreme 
court is sufficient for the purposes of these 
cases. Indeed the principle upon which the 
decision rests is broad enough to cover not 
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only eases of a collusive levy by the sheriff, 
but also cases where the levy is found to be 
fraudulent in law, as in U. S. v. Conyngham, 
before referred to, or where the levy is for 
any reason invalid. 

I find therefore in the case of The Rein- 
deer authority to support the jurisdiction of 
the court over these boats upon another 
ground. For there is little room to doubt 
that the appointment of Jordan to be receiv- 
er of these boats was collusive and procured 
for the sole purpose of defeating the juris- 
diction of the court of admiralty. The time 
and manner of procuring himself to be ap- 
pointed receiver in an action where in reality 
he was the only party having an interest, 
and the attending circumstances, show clear- 
ly the collusive not to say fraudulent nature 
of the proceedings. Upon the authority of 
the supreme court in the case of The Rein- 
deer, therefore, the claim of Jordan must be 
held by this court to furnish no reason why 
the causes should not proceed to a final de-s 
ciree upon the stipulation given. 

I therefore rest my decision of the main 
question in these causes upon two grounds: 
First, upon the ground that the marshal ac- 
quired a. legal custody of the boats in ad- 
vance of the time when Jordan .did or could 
acquire the custody; second, upon the 
ground that if Jordan's possession were prior 
to that of the marshal it was collusive, and 
for that reason no obstacle to the jurisdic- 
tion of this court. It may be added that if 
I entertained greater doubts than I do. re-- 
specting the law of these cases it would be 
a, proper reason for granting the motion of 
the libellants to enforce the stipulation, that , 
by so doing- the questions at issue can be 
presented to the circuit court upon appeal^ 
while in case of a refusal to. enforce the stip- 
ulation it might be difficult for the libellants, ' 
to obtain a review, as the causes are situ- 
ated. 

In conclusion I have only to say that if- 
the method here adopted ior the purpose of 
defeating the libellants' lien be successful, it 
is plain to see that it lies in the power, not 
only of every state court, but of every con- 
stable, to prevent the enforcement of any 
maritime lien, and so effectually destroy it 
All that will be necessary is that the ship- 
owner procure some constable, having an 
execution against some third person, to seize 
his ship as the property of such person. 

Nay, more, the way is made easy to defeat 
the jurisdiction of the United States in all 
cases of proceedings in rem. The appoint- 
ment of a receiver for a distillery or a sher- 
iff's levy upon an illicit still, will effectually 
prevent the enforcement of the revenue- laws. 
Until better instructed I must decline to" be- 
lieve that either justice or expediency re- 
quires the establishment of such a method 
of defeating actions in rem. Let decrees be 
entered upon the stipulations in these causes 
for the amount reported due, with interest 
and costs. 



Subsequently (June, 1877) the receiver ap- 
plied to have the default taken against him 
opened, and leave to answer. 

BENEDICT, District Judge. The applica- 
tion now made in these cases on the part 
of Conrad N. Jordan, receiver, to have the 
default taken against him opened, and to be 
permitted now to file an answer in these 
causes, is not, under the circumstances, one 
addressed to the discretion of the court The 
omission to answer has been so deliberate, , 
that the right to answer to the merits must 
be deemed to have "been absolutely waived, 
unless it be true, as contended in behalf of 
the applicant that, under the circumstances 
he coulS not properly be galled on to answer 
until after a decision of the court upon the 
question whether such a seizure of the ves- 
sels proceeded against had been made, as 
would, in the opinion of the court, justify 
further proceedings in the causes. The con- 
tention is r that, after giving the stipulation 
in accordance with the order of Judge 
Blatehford, an answer to the merits, without 
a previous determination that the marshal 
had the vessels in custody, would have waiv- 
ed the right to question the marshal's cus- 
tody, and, consequently, that no answer 
could be called for until now. 

The action, taken by Judge Blatehford, 
which resulted in the order of August 6th, 1875, 
was equivalent to a determination that the 
question of the marshal's custody would not 
be passed on upon a summary application, 
but that, if the applicant desired to avail 
himself of the "34131 admiralty rule, he could 
raise that question under the rule, and would 
not waive the right to raise that question by 
giving the stipulation required. 

That determination has not since been 
open to be re-examined, and has not been 
intended to be reviewed, although, when a 
hearing upon the petition, was subsequently 
pressed, the petition was dismissed upon the 
ground, that, as the petitioner had, since 
filing his petition, acquired the undisputed 
possession of the vessels, an application for 
an order* directing the delivery to him was 
vain. The right, to answer in the cause 
was not then denied. On the contrary, a 
new opportunity to answer was given by a 
subsequent and special order; and, when that 
opportunity to answer was not availed of, it 
was still held, upon the motion for a decree 
upon the stipulation, that the giving of the 
stipulation, under the circumstances, did not 
waive the right to raise the question of the 
marshal's custody, upon that motion. 

After such proceedings had, it is not open 
to the applicant to say that he could not an- 
swer without waiving the question of the 
marshal's custody, and, therefore, is now, 
for the first time, *n a position where he can 
answer. On the contrary, he must be held 
to have formally waived the right to raise 
any question in the case, save only the ques- 
tion of the marshal's custody. A waiver so 
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formally made Is beyond the power of the 
court to disregard. 

It has been suggested here, that, if the de- 
fault be allowed to stand, it will be urged by 
the libellants in the appellate court, that the 
applicant has no right to a review of the de- 
termination made by this court upon the mo- 
tion for a decree upon the stipulation. If 
any foundation for the suggestion existed, it 
would go far to justify some stretching' of 
the law, so as to permit the opening of the 
default to be treated as a question of discre- 
tion, and to require the opening of the de- 
fault, in order to preserve the right of re- 
view. But the suggestion appears to be with- 
out foundation. I can see no possible ground 
for doubting that the appellate court will, 
upon an appeal, have full power to re-exam- 
ine the question of the marshal's custody; 
and that is the only question that the appli- 
cant has cared until now to have adjudicated. 

Furthermore, the libellants, upon this mo- 
tion, have in a positive and formal manner, 
conceded the applicant's right to a review 
of that question upon appeal; and that ad- 
mission may properly be taken as, in part, 
the foundation of the court's action in deny- 
ing the present motion, which, as before 
said, has not been considered as addressed to 
the discretion of the court, and is not here 
disposed of as such; but the order asked for 
is denied as being beyond the power of the 
<»ourt, under the circumstances. 
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District Court, S. D. Ohio. April Term, 1869. 

Extraditios— Warrant for Arrest — Copies op 
Origixal Papers. 

1. Under the treaty between the United 
States and Great Britain, of August 9, 1842 [8 
Stat. 5721. and the legislation of congress for 
carrying into effect its stipulations, no authority 
is required from the executive department of 
the United States to enable a judge, magistrate, 
or commissioner to issue a warrant for the ar- 
rest of an alleged fugitive from justice. 

[Cited in Re Thomas, Case No. 13,887.] 

2. Upon the hearing of a case arising under 
said extradition treaty, not only copies of 
depositions, but also copies of warrants and 
other papers, certified under the hand of the per- 
son issuing the same, and attested upon the 
oath of the party producing them, to be true 
copies of the originals, are admissible as evi- 
dence of the criminality of the person appre- 
hended. 

3. The act of June 22, 1860 [12 Stat. 84], 
which enacts as a mode of proof of the authen- 
ticity of such papers the certificate of the min- 
ister or consular officer of the United States in 
the foreign country, does not repeal or alter 
the act of congress of August 12, 1848 [9 Stat. 

i [Reported by Lewis H. Bond, Esq., and her« 
rt printed by permission.] 



3021. It merely provides another mode of au- 
thenticating the papers additional to the one 
provided by that act. 

At law. 

King, Thompson & Avery, for British gov- 
ernment. 

Thomas Powell and George F. Hoeffer, for 
defendant. 

LEAVITT, District Judge. This is an ap- 
plication, In behalf of the government of 
Great Britain, for the extradition of Fatrick 
Ross as a fugitive from justice, charged with 
murder committed by him in Ireland. The 
complaint or information was made in this 
country on the oath of Edward Mortimer 
Archibald, as the British consul for the port 
of New York, November 17, 1864, before a 
commissioner of the United States, duly au- 
thorized to act in such eases. The complaint 
sets forth that upon the information and be- 
lief of the affiant, the said Ross, on April 26, 
1862, at Melkagh, in the county of Longford, 
Ireland, feloniously murdered one Mary Cor- 
rigan; and that he was, at the date of the 
complaint, in the state of Ohio. The consul 
prays that a warrant may issue, by the dis- 
trict judge of the United States for the South- 
ern district of Ohio, for the apprehension of 
Ross, to the end that the charge may be in- 
vestigated, and that upon sufficient evidence 
of his guilt the proper certificate may be is- 
sued to the secretary of state of the United 
States, to authorize a warrant by him for the 
surrender of said Ross to the proper authori- 
ties of Great Britain, for trial within the 
jurisdiction in which the alleged crime was 
committed. 

In pursuance of the prayer of said com- 
plaint, on the 2d of March last, I issued a 
warrant for the apprehension of Ross, which 
has been returned served, and he has been 
brought before me in custody, and has had 
the assistance of counsel in the hearing, so 
far as it has already progressed. Upon the 
hearing, sundry documents, papers, and oral 
testimony were offered by the counsel repre- 
senting the British government, tending t<? 
prove the guilt of Ross, as alleged against 
him in the complaint and Information of the 
consul. To these, exceptions were taken by 
counsel, as not being in pursuance of the 
treaty of extradition between the government 
of the United States and that of Great Brit- 
ain, and the legislation of congress for ex- 
ecuting the provisions of said treaty. I shall 
notice briefly such of these exceptions as are 
deemed material, and state the conclusions at 
which I have arrived. 

It is objected, in the first place, that, as a 
district judge of the United States, I had not 
jurisdiction to issue the warrant requiring 
the alleged fugitive to be brought before me, 
and that such warrant can issue only after 
the action of our government, through the 
secretary of state, authorizing the judge to 
act, and cause the accused to be brought be- 
fore him. This being a question involving 
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the authority of the judge in this case first 
requires consideration. If the warrant has 
been improvidently and illegally issued, the 
accused party is entitled to be released from 
custody. But I am wholly unable, to perceive 
that the view urged is sustained by the con- 
struction of the treaty or the acts of con- 
gress. By the tenth article of the treaty be- 
tween our government and that of Great Brit- 
ain, ratified by the United States on August 
9, 1842, it is stipulated that persons charged 
with "murder, or piracy, or arson, or robbery* 
or forgery, etc., committed within the juris- 
diction of either government, who shall seek 
an asylum, or be found within the territories 
of the other, shall, upon the proper requisi- 
tion, be delivered up to justice, upon such 
evidence of criminality" as, according to the 
laws of the place where the fugitive shall be 
found, shall justify his commitment for trial, 
if the crime or offense had been there com- 
mitted; and judges or magistrates of either 
government are authorized, "upon complaint 
made under oath, to issue a warrant for the 
apprehension of the fugitive, or person so 
charged, to the end that the evidence of 
criminality may be heard and considered;" 
and if such evidence be deemed sufficient to 
sustain the charge, it is made the duty "of. 
the examining judge or magistrate to certify 
the same to the proper executive authority, 
that a warrant may issue for the surrender 
of such fugitive." 

The first legislation of the congress of the 
United States for carrying into effect the 
treaty stipulations between the two govern- 
ments is the act of August 12, 1848. The 
first section of this act recites many of the 
stipulations contained in the treaty of 1842, 
which has been referred to. It authorizes, 
among other provisions, "any of the justices 
of the supreme court, or judges of the several 
district courts of the United States, and the 
judges of the several state courts, and the 
commissioners authorized so to do by any of 
the courts of the United States," upon com- 
plaint made, under oath or affirmation, char- 
ging any person found within the limits of 
any state or territory with any of the crimes 
enumerated in the treaty, "to issue a war- 
rant for the apprehension of the person char- 
ged, that he may be brought before such 
judge or commissioner for the hearing and 
investigating the charge of crime against him; 
and if on such hearing the evidence is deemed 
sufficient, the judge or commissioner is to 
certify to the secretary of state his finding, 
with a copy of the evidence. And the secre- 
tary of state thereupon, on the requisition 
of the foreign government, issues his war- 
rant for the surrender of the fugitive." Such, 
in substance, are the provisions of the treaty, 
and the first section of the act of 184S, as 
applicable to the point under consideration. 
After a careful investigation of the case, I 
can perceive no ground for the conclusion 
that there must be authority from the execu- 
tive department of our government, to enable 
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the judge, magistrate, or commissioner to is- 
sue a warrant for the arrest of the alleged 
fugitive. Neither the treaty nor the statute 
'contains such a requisition. On the contrary, 
the power is plainly conferred, and it is made 
the express duty of the judge, or other of- 
ficer, on a complaint made "on oath, as re- 
quired by the treaty and the. statute, to issue 
a warrant, and cause the alleged fugitive to 
be brought before them. 

The British statute of the 6 & 7 Vict, of 
August 22, 1843, to carry into effect the treaty 
of 1842, in relation to the surrender of fugi- 
tives, in the matter under consideration, is es- 
sentially different from the act of congress 
of 1848. The British statute empowers a 
magistrate to issue a warrant for the arrest 
of the alleged fugitive for a crime committed 
within the jurisdiction of the United States, 
upon a warrant issued by the proper execu- 
tive officer of the British government. It is 
only upon such preliminary authority that the 
magistrate can issue the warrant, and cause 
the supposed fugitive to be brought before 
him for inquiry into the truth of the charge. 
But our statute, for obvious reasons, contains 
no such provision. It does not require our 
secretary of state to authorize the judge, or 
other proper officer, to issue a preliminary 
warrant, but does require that after the judge 
or other officer has certified the case to the 
secretary of state, with his conclusion that the 
criminality of the fugitive is proved, that the 
secretary shall issue his requisition or war- 
rant, upon the demand of the British govern- 
ment, for the extradition of the criminal. Now 
it needs no argument to prove that the judges 
or officers of the United States government, 
authorized to act in these cases, must be 
governed by the legislation of this country, 
and not by that of Great Britain. Each gov- 
ernment, in the execution of the treaty, had 
an undoubted right to adopt such a course of 
legislation, not in conflict with the treaty 
stipulations, as it might deem most expedi- 
ent. I have no doubt, therefore, of my au- 
thority to issue the warrant in this case, and 
to inquire into the facts connected with the 
charge of crime against the alleged fugitive. 
And the exception on the ground of want of 
jurisdiction is therefore overruled. 

It is also a ground of exception to an order 
certifying to the secretary of state of the 
United States, the conclusion of the judge in 
regard to the criminality of the alleged fugi- 
tive Ross, that the papers and documents, and 
oral evidence adduced,- are not in conformity 
with the requirements of the acts of congress, 
and can not, therefore, be received as a 
legal basis of action by the judge. The writ- 
ten papers and documents are voluminous. I 
may remark, however, that they seem, to have 
been carefully prepared, and are characterized 
by unusual fullness and precision. They were 
evidently got up with an intelligent refer- 
ence to the treaty between the United States 
and Great Britain, and the legislation of the 
two countries, on the subject of the extradi- 



ROSS (Case No. 12,069) 



[20 Fed. Cas. page 1230] 



tion of criminals. From these it appears, in 
substance, that on April 30, 1862, certain 
complaints, informations, and inquisitions 
were taken before one O'Donnell, a magis- 
trate of the county of Longford, in Ireland, 
tending to prove that one Patrick Ross, of 
Melkagh, in said county, on the 20th of April, 
in said year, inflicted a wound on the person 
of one Mary Corrigan, which caused her death 
on the 29th of that month. The affidavit of 
said Mary Corrigan, taken shortly after the 
occurrence of the shooting, setting forth the 
fact, and showing a deliberate and unpro- 
voked attack upon her by Ross, in the manner 
stated, is among these proofs. In addition to 
this, shortly before her death and in its near 
prospect, she made a dying declaration, de- 
liberately repeating the facts, as set for.th in 
her previous affidavit, in relation to the shoot- 
ing by Ross. It also appears that on the 30th 
of April, the day after the death of Mary 
Corrigan, a coroner's inquest upon her body 
was duly held, in which the jurors found, un- 
der oath, that she came to her death "by a 
gunshot wound inflicted on her right side, 
by Patrick Ross, of Melkagh," and they find 
him guilty of the murder of said Mary Cor- 
rigan. There was also a certified post-mortem 
examination, showing the nature of the wound 
inflicted, and that it caused the death of sa'.d 
Mary Corrigan. It is also in evidence that 
immediately after the alleged murder, Ross 
left the vicinity of the murder, and was not 
apprehended to answer to the crime. He came 
to this country, and an attempt was made 
to arrest him in Cincinnati in 1864, but he 
then escaped the vigilance of the officers hav- 
ing the warrant. He was arrested in Feb- 
ruary last, at Cincinnati, by a police officer 
of the city, and subsequently brought before 
me in virtue of a warrant as already stated. 
These are, perhaps, all the facts in relation 
to the commission of the alleged crime which 
it is necessary to notice. The written evi- 
dence offered to prove the facts is objected 
to as inadmissible. The complaints, informa- 
tions, and inquisitions were taken before 
O'Donnell, proved to have been, at the date 
of the proceedings, an acting magistrate of 
the county of Longford. He has died since 
that time, and the proceedings had before 
him are authenticated, first, by the official 
certificates of Thomas O. Plunkett, dated the 
14th of March last, setting forth, to each 
paper, that they are true copies from the 
crown office of said Longford county; and, 
second, by the oral testimony taken before 
me, from the witnesses Rooney and Draine, 
who swear that they carefully and accurate- 
ly compared the originals of said papers and 
documents with the copies now offered in 
evidence, and that these are true copies. 
These witnesses swear that they have been 
for years employed in the constabulary force 
of the county of Longford. They prove that 
O'Donnell was an acting magistrate in said 
county, in 1862 and 1863; that the said sev- 
eral papers were on file or on record in the 



proper clerk's office of the crown; that Plunk- 
ett was, at the date of his several certificates, 
and for years before, an acting magistrate 
in said county; that they saw him sign the 
several certificates authenticating the copies 
of the papers and documents aforesaid; and 
that by virtue of the same, he issued a war- 
rant, as magistrate, in March last, for the ar- 
rest of said Ross, which was delivered to said 
Rooney and Draine, and which they produce 
as an exhibit. There is, in addition to this 
evidence of the official character of the magis- 
trate Plunkett, other proof equally credible 
and legitimate. But as the oral testimony of 
Rooney and Draine complies literally with the 
requirement of the act of congress, it is whol- 
ly unnecessary to refer to other proofs. 

The admissibility of this evidence under the 
act of congress of August 12, 1848, in these 
cases, must depend upon the terms of the 
act. By the second section of the act it is 
declared, "That in every case of complaint as 
aforesaid, and of a hearing upon the return 
of the warrant of arrest, copies of the depo- 
sitions upon which an original warrant in 
any such foreign country may have been 
granted, certified under the hand of the per- 
son or persons issuing the same, and attested 
upon the oath of the party producing them 
to be true copies of the original deposition, 
may be received in evidence of the criminality 
of the person so apprehended." No language 
could be plainer or more explicit than that 
used in this section. It makes copies of the 
depositions evidence, certified under the hand 
of the person issuing the same, and attested 
upon the oath of the party producing them 
to be true copies of the original. Congress 
had the undoubted power to declare that 
copies of the original papers, thus authenti- 
cated, should be received in evidence on the 
hearing of any case arising under the extra- 
dition treaty. The act of 1848 has so pro- 
vided, and the evidence offered is clearly 
within its requirements. And I can not see 
that this provision is in any way affected by 
the amendatory act of June 22, 1860. It 
does not repeal the act of 1848 in any of its 
requirements, but, on the contrary, refers to 
that act as in full force. It is amendatory of 
the first act, enlarging its operation in some 
particulars. The act of 1848 refers only to 
and includes copies of depositions, whereas 
the act of 1860 includes also copies of depo- 
sitions, warrants, and other papers, thus mak- 
ing copies of papers receivable in evidence 
that by a rigid construction might not be ad- 
mitted under the act of 1848. These addi- 
tional papers, properly and legally authenti- 
cated, and entitled to be received for similar 
purposes by the tribunals of the foreign coun- 
try from which the accused party shall have 
escaped, are made evidence under the act of 
I860. That the papers offered in this case, 
authenticated as they are, would be received 
and accredited by the magistrates and courts 
in Great Britain, is too clear for controversy. 
The act of 1860 also enlarges the provisions of 
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the act of 1848, by exacting, as a mode of proof 
•of the authenticity of the papers, the certificate 
of the minister, or consular officer of the 
United States in the foreign country, that they 
are verified as re'quired by this act. But this 
does not repeal or alter the act of 1848, au- 
thorizing the admission of papers, "certified 
under the hand of the person or persons is- 
suing such warrant, and attested by the oath 
of the party producing them, that they are 
true copies." It merely provides another mode 
of authenticating the papers, additional to 
that provided by the act of 1848. 

And it is worthy of notice on this point, as 
showing the intention of the governments of 
Great Britain and the United States as to 
the character of the evidence to be received 
in the hearing of these extradition cases, that 
the second section of the act of parliament of 
August 22, 1843, passed the next year after 
the ratification of the treaty between the two 
governments, is identical with some provi- 
sions of the second section of the act of con- 
gress of 1848, enacted five years after the 
passage of the British statute. The latter 
statute provides, in express words, "that 
copies of the depositions upon which the origi- 
nal warrant was granted, certified under the 
hand of the person or persons issuing such 
warrant, and attested upon the oath of the 
party producing them to be true copies of 
the original depositions, may be received 
in evidence of the criminality of the person 
so apprehended." From this, it is a fair in- 
ference that congress had the British statute 
before them in framing and passing the act 
of 1848, and intended a perfect reciprocity be- 
tween that and the British statute, as to the 
mode of proof. Nor can it be doubted that 
both governments are mutually bound to rec- 
ognize the obligations of the laws of the other, 
in cases of applications for the rendition of 
fugitives; and the judges or magistrates of 
each must admit evidence authenticated as 
required by the statute of the country, in be- 
half of which the rendition is sought. 

There are other points of exception to these 
proceedings, exceedingly technical in their 
character, to which I have not thought it 
necessary to advert. The only questions need- 
ing consideration are those relating to the ju- 
risdiction of the* judge and the admissibility 
of the evidence offered. These being disposed 
of, I shall not expand this opinion by other 
■and unimportant considerations. 

It may be well, perhaps, to remind the 
counsel for the accused that the action of the 
■court in the present proceeding is not conclu- 
sive upon him. If it shall be held to be neces- 
sary to remit him to his native country, to 
answer to the criminal charge against him, 
he will there have a full opportunity of de- 
fense before a jury, and will only be found 
guilty upon clear and legal proof. 

It is understood that counsel for the ac- 
cused desire, upon the overruling of the ex- 
ceptions urged, to introduce evidence in his 
•defense, negativing the charge of criminality 



against him. The opportunity to do so will, 
of course, be freely granted. 

The prisoner cut his throat and died, pending 
a further hearing of the case. 
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Case 'No. 13,071. 

ROSS v. The ACTIVE. 

[2 Wash. C, C. 226.] i 

Circuit Court, D. Pennsylvania. Oct. Term, 
1808. 

Shipping — Master — Power to Bind Ship — To 
Sell Cakgo— General Average— Ordi- 
nary Decay. 

1. Regularly, the master is the agent of the 
ship owner only, and has nothing to do with the 
cargo, but for its safe keeping and transporta- 
tion. The supra-cargo represents the owner of 
the cargo, and has nothing to do with the ship. 

2. The master has full powers to bind the 
ship owner for the money he may borrow for 
the necessary purposes in a foreign country, 
where the owner is not present, and where the 
loan is exclusively for the interest of the owner, 
and if it cannot be obtained upon bills drawn 
on the owner, which he is hound to pay, he 
may pledge the ship, to repay the loan with 
maritime interest. 

[Cited in Burke v. The M. P. Rich, Case No. 
2,161.] 

3. If the owner of the ship is also owner of 
the cargo, the master may sell part of the car- 
go, to raise money for necessary wants of 
the ship, and, if in no other manner the money 
can be obtained, and the loan is absolutely re- 
quired for the success of the voyage, he may 
sell a part of the cargo of the ship, to whomso- 
ever it may belong. 

[Cited in Bank of St. Thomas v. The. Julia 
Blake, 107 U. S. 427, 2 Sup. Ct. 699.] 

4. If the owner of the cargo is on board of a 
vessel, at the time of a disaster requiring that 
money shall be obtained' by the master to enable 
the vessel to prosecute the voyage, he is not 
bound to advance funds, and if he does so, he 
is entitled to satisfactory security, and an ex- 
tra and adequate compensation for the advance. 

5. Such contracts will, however, be at all 
times carefully scrutinized, as the master may 
be moie exposed to imposition in making them, 
than in a loan from a stranger. 

6. Where, in the course of a voyage, a ship 
from ordinary decay requires to be repaired at 
an immediate port, the expenses of such re- 
pairs are not the subject of general average. 

7. General average is incurred where the ex- 
penses or losses arose in a case of emergency, 
not produced by the misconduct or unskilfulness 
of the master, and not resulting from the ordi- 
nary circumstances of the voyage. 

[Cited in The Ontario, 37 Fed. 222.] 
[Cited in Hanse v. New Orleans M. & F. 
Ins. Co., 10 La. 1J 

[Appeal from the district court of the United 
States for the district of Pennsylvania.] 

i [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision, of Richard Peters, Jr., Esq.] 
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This was an appeal upon a deeree entered, 
pro forma, in the district court, upon the fol- 
lowing proceedings, filed in that court: 

To the Honourable Richard Peters, Judge of 
the District Court of the United States, for 
the Pennsylvania District 
The libel of Charles Ross, of Philadelphia, 
merchant, respectfully showeth: That the ship 
Active, commanded by Captain Elihu E. Mor- 
ris, belonging to William Davy and John B. 
Davy, merchants, of Philadelphia, did, on her 
last voyaye from Canton, put into the Isle of 
France, a foreign port, in which none of her 
owners resided, for the purpose of procuring 
a fresh supply of water and provisions. That 
after her arrival there, it was found that the 
said ship was in want of very considerable re- 
pairs, to enable her to continue her intended 
voyage, for which purpose the said captain 
was under the necessity of raising a large sum 
of money, and having tried, without success, 
various methods to procure the necessary 
funds to discharge the said expenses, he decid- 
ed on drawing bills on his owners; and being 
unable to negotiate the same without an en- 
dorser, he applied to your libellant for that 
purpose, and proposed to your libellant, as a 
guarantee for the said endorsements, to mort- 
gage and hypothecate the said ship Active, her 
tdckle, apparel, and freight; which proposal 
your libellant, at the earnest request of the 
said Captain Morris, did accede to. And in 
pursuance thereof, the said Elihu B. Morris 
did, thereupon, draw two bills of exchange in 
favour of your libellant, both of them directed 
to William &, John B. Davy, merchants, Phila- 
delphia, (being the owners of the said ship 
Active,) both dated the 10th day of November, 
1807, and payable at sixty days sight, one 
whereof is for the sum of 16.2S1 dollars, and 
the other for the sum of 4,884 dollars and 30 
cents, which two bills your libellant then and 
there endorsed; and to secure the payment 
thereof, the said Elihu E. Morris, then and 
there, by an instrument of writing under his 
hand and seal, did hypothecate, impawn, and 
mortgage, to your libellant, the said ship Ac- 
tive, her tackle, rigging, utensils, and freight, 
which instrument, sealed with the seal of the 
said Elihu E. Morris, and dated November 
the 11th, 1807, your libellant now produces to 
this honourable court. And your libellant fur- 
ther avers, that the said ship Active, after 
having been so repaired and refitted, by means 
of the advances procured by virtue of the said 
bills of exchange, proceeded on her voyage, 
and hath safely arrived at the port of Phila- 
delphia^ and the said two bills have been pre- 
sented to the said William Davy & John B. 
Davy, who have refused to pay the same. 
Your libellant further shows that the said bills 
are now become his property, he having taken 
up the first from Captain Thomas Skelly, who 
had the same; and the other being originally 
his property, and still continuing so. Where- 
fore your libellant prays, that due proof being 
made of the premises, the said ship, the Ac- 
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; tive, her tackle, rigging, and utensils, may, by 
the sentence and decree of this honourable 
court, be adjudged to be sold, and that due 
process may issue accordingly, and that the 
proceeds thereof, so much as may be neces- 
sary, be paid to your libellant, in satisfac- 
tion of his said demands. 

To the Honourable Richard Peters, Esquire, 
Judge of the District Court of Pennsylva- 
nia. 

The joint answer of William Davy & John 
B. Davy, to the libel of Charles Ross, re- 
spectfully showeth: That the respondents, 
being owners of the ship Active, Elihu E. 
Morris, master, let her upon freight to the 
libellant and Joseph Taggart, James Latimer, 
and Gray & Taylor, for a voyage from the 
port of Philadelphia to Canton, and back 
again; upon the consideration, terms, and 
conditions, specified in the charter party, 
bearing date the 28th day of July, 1S0G, 
whereof a true copy is hereunto annexed. 
That the said libellant was constituted the 
supra-cargo, as well for all the said charter- 
ers, as for sundry merchants, who shipped 
goods on board of the Active, under them, for 
the voyage aforesaid; by which the respond- 
ents were induced, also, to repose special 
trust and confidence in him, touching all the 
concerns of the ship, in the commencement, 
prosecution, and termination of the voyage: 
and particularly they directed the said Elihu 
E. Morris to accept the libellant's advice, on 
such points as their interests should be impli- 
cated in, and could be benefited by. That 
the respondents, well knowing the nature and 
duration of such a voyage, ordered the neces- 
sary workmen, and the said master, to pre- 
pare the said ship at the port of Philadelphia, 
for the performance thereof, in the best man- 
ner; and the said ship was so fitted and pre- 
pared. And as certain supplies would inev- 
itably be required for the return voyage, the 
respondents stipulated in the said charter par- 
ty, that the libellant, as the agent for all the 
charterers, should pay a certain portion of 
the freight at Canton, for the purpose of de- 
fraying all the necessary expenses and sup- 
plies, port charges, and factory expenditures, 
for the subsequent prosecution of the voyage. 
That at time of entering into the said charter 
party, the respondents presumed the outward 
adventure would consist of money, as is usual 
in such voyages; and in fact, the charterers, 
collectively, gave no notice of any other car- 
go, and the libellant, individually, for his own 
account, only mentioned the addition of a 
few bales of camblets, some ginseng, and a 
small quantity of liquors; so that the re- 
spondents were induced to put in a full quan- 
tity of ballast: but on the eve of the ship's 
departure, cargo enough almost to fill the ves- 
sel was sent on board, the ship was detained, 
an unexpected expense incurred, and the voy- 
age, from the quantity of lading, greatly re- 
tarded. That the said ship sailed from Phil- 
adelphia, on the said voyage, on the 13th day 
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of August, in the year 1806, tight, staunch, 
and strong, and well and sufficiently fitted, 
furnished, manned, and provided; and ar- 
rived in safety at Wampoa, on the 17th day 
of February, in the year 1807, where she de- 
livered her outward cargo in good order. 
That after the outward cargo was delivered 
as aforesaid, it became necessary to caulk 
the ship, overhaul her rigging, and to recruit 
her provisions and supplies, as is usual in all 
similar voyages; and the libellant being pos- 
sessed as aforesaid, of adequate funds for 
that purpose, belonging to the respondents, 
undertook to furnish the requisite provisions 
and supplies, for the completion of the ship's 
voyage. That the libellant, as well while he 
was at Canton, as since his return to Phila- 
delphia, has represented, that he did furnish 
the provisions and supplies for the comple- 
tion of her voyage to Philadelphia, and has 
actually exhibited an account of disburse- 
ments, and commissions for so doing, to the 
amount of about 7,090 dollars. That the li- 
bellant, pursuing the interests of the cargo in 
preference to the interest and convenience of 
the ship, prevailed on the said Elihu E. Mor- 
ris to take on board a return cargo so dis- 
proportioned to the tonnage of the ship, that 
there was not left room sufficient for the 
stowage of her cables and other tackle below 
the decks, nor for depositing a competent sup- 
ply of water and provisions, in the usual pla- 
ces on board the vessel. But, nevertheless, 
she sailed from Canton, bound to Philadel- 
phia, on the 10th of May, in the year 1807, 
tight, staunch, and strong, and fitted, fur- 
nished, manned, and provided for the voyage. 
That the voyage having been protracted, as 
well by the conduct of the libellant, as by 
storms, calms, and adverse winds; the mon- 
soon had changed before the ship departed 
from Canton, and the captain deemed it ex- 
pedient to pursue the eastern passage for the 
Straits of Bally, on the way to Philadelphia. 
But, having taken in water and fresh provi- 
sions at Bally, and having passed the Straits 
of Bally, a slight appearance of leaking, and 
an apprehension of a want of water and salt 
provisions, (notwithstanding the recent sup- 
ply, and the opportunity to procure more at 
Bally,) were made pretences for going to the 
Isle of France, by the libellant, and the said 
Elihu E. Morris, acting under the libellant's 
persuasion and control. No sooner was the 
ship supplied with water and provisions, and 
ready again to depart from the Isle of France, 
than the leak aforesaid was urged by the li- 
bellant, for a general suryey of the ship, for 
landing the cargo, and for incurring all the 
enormous expenses, which constitute the un- 
just and unnecessary foundation of the hy- 
pothecation mentioned in the libel. That, 
notwithstanding the length and the vicissi- 
tudes of the voyage, and the clamour excited 
by the libellant, touching the condition of the 
said ship, the cargo was landed in good order 
at the Isle of France; insomuch that the li- 
bellant did himself declare, that "the -cargo 
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was delivered there in as good order as it 
was received; nor was there ever a China 
cargo delivered so free of breakage, and so 
free of damage of every kind, with the ex- 
ception of twelve or fifteen bales of nankeens, 
which were between decks." The repairs, 
actually necessary, were also found to be tri- 
fling; and, in truth, the ship departed from 
the Isle of France, after the expense had 
been incurred, less valuable than before. 
That, in order to discharge the debts thus un- 
necessarily incurred, the said Captain Elihu 
E. Morris proposed to sell a part of the cargo, 
which might have been there effected with- 
out a sacrifice; but the libellant resisted the 
sale, and declared that he would formally 
protest against any attempt to make it: 
whereupon the said Captain Morris was in- 
duced to withdraw the advertisements he had 
made for that purpose, and to abandon the> 
sale altogether. That the libellant, with a. 
view, as it would seem, to his own benefit 
and emolument, did, himself, negotiate and! 
Obtain, in the name of the said Elihu E. Mor- 
ris, a loan of a sum of money of at least 
double the amount actually expended, from a 
certain Captain "William Waters, then being 
at the Isle of France, for a premium (as it 
has been alleged) of ten per cent.; and did 
thereupon represent to the said Captain Eli- 
hu E. Morris, that bills of exchange must be 
drawn on the respondents for the amount of 
the loan and premium, which he, the libel- 
lant, was required by the said Captain Wa- 
ters to endorse. That the libellant, having ef- 
fected the said loan as aforesaid, demanded 
from the said Elihu E. Morris, a premium of 
thirty per cent, for endorsing the said bills; 
and also an hypothecation of the ship, car- 
go, freight, and insurance; against which de- 
mand the said Elihu E. Morris remonstrated; 
but at length, under the persuasion and con- 
trol of the libellant, complied. By these op- 
erations, it will appear, that the sum actual- 
ly expended for repairs and supplies, amount- 
ed to only 13,304 dollars and 42 cents, in- 
eluding a commission of five per cent.: that, 
in order to provide for the payment of that 
debt, a sum exceeding' 28,000 dollars was ob- 
tained by the libellant, as aforesaid, from Cap- 
tain Waters; but for the difference between 
the two sums, no account has been rendered, 
nor any allowance made to the respondents; 
that a premium of ten per cent, has been 
charged in favour of Captain Waters, on the 
gross sum obtained from him; for the 
amount of which, added to the sum actually 
expended, making 16,281 dollars, one of the 
bills of exchange in the said libel mentioned 
was drawn; and that a premium of thirty 
per cent has been charged on the said sum. 
of 16,281 dollars, in favour of the libellant,. 
on account merely of his endorsement, mak- 
ing the sum of 4,8S4 dollars and 30 cents, for 
which the other bill of exchange in the libel 
mentioned was drawn. That the ship sailed 
from the Isle of France, on the 12th day of 
November, in the year 1807, upon her return 
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voyage, still carrying her cables, during a 
great part of the voyage, upon deck, for the 
accommodation of the cargo, and arrived at 
the port of Philadelphia, on the 4th of March, 
1808; when the said libellant, under colour 
of the said hypothecation, and also pretend- 
ing that the expenses aforesaid, at the Isle 
of France, did not constitute a claim of gen- 
eral average, forbade the charterers to settle 
-and pay the freight-money, according to the 
terms of the charter party; in consequence 
whereof, the cargo remained on board of the 
said ship, at a great expense and hazard, un- 
til the 31st of the same month, March; upon 
which day, and on subsequent days, the 
whole of the cargo (consisting of nearly eight 
thousand packages) was landed in perfect or- 
<der at the port of Philadelphia, and the voy- 
age concluded, without loss or injury to the 
outward and homeward cargoes, by default 
of the ship, or of the respondents, at any part 
of the voyage. 

And the respondents, further answering, 
say, that true it is, as the libel alleges, that 
the said Captain Elihu E. Morris did draw 
upon them the two bills of exchange in the 
said libel mentioned, which they have re- 
fused to accept, and do not mean to pay, be- 
cause they do not think themselves bound in 
law or justice to do so; the said bills having 
been unnecessarily and improperly drawn, 
without their authority, knowledge, or appro- 
bation. And the respondents further admit, 
that the said Captain Elihu E. Morris did ex- 
ecute an instrument in writing of the date 
specified in said libel, purporting to be a 
mortgage or hypothecation to the libellant, of 
the ship Active, her tackle, rigging, utensils, 
and freight, the cargo of the said ship, and 
the insurance on the said ship, freight, and 
targo; which these respondents believe to be 
the same instrument in the said libel re- 
ferred to. 

But the respondents, further answering, 
aver, and offer to prove: (1) That the ex- 
penses incurred for the repairs and equip- 
ments of the said ship Active, at the Isle of 
France, were incurred at the instance, and by 
the procurement, and owing to the negligence 
and wrong of the libellant, without necessity, 
or just and sufficient cause to charge the re- 
spondents therewith, by hypothecation or 
otherwise. (2) That, as well the libellant as 
the said Captain Elihu E. Morris, was in pos- 
session of funds belonging to the owners of 
the ship, freight, cargo, and insurance, ade- 
quate to defray all the necessary expenses of 
the ship, her repairs and supplies, upon the 
voyage, without resorting to any loan or 
loans of money. (3) That if it had been nec- 
essary to raise money by loan, for defraying 
the expenses of the ship, her repairs and sup- 
plies, during the said voyage, the same might 
have been obtained upon a moderate pre- 
mium, upon the security of the ship and 
freight. (4) That the libellant did not lend 
or advance the whole or any part of the mon- 
ey, for which the alleged hypothecation was 



given. (5) That the said libellant, being one 
of the charterers, being supra-cargo for most 
of the shippers, and being a part owner of 
the cargo, on the spot at the time when the 
expenses were incurred, could not rightfully 
demand or receive the said premium and al- 
leged hypothecation; nor could the safil Cap- 
tain Elihu E. Morris rightfully grant the 
same to the libellant. (6) That any expenses 
necessarily incurred for repairs and supplies, 
or on account of damage and detention of the 
ship at the Isle of France, constitute a claim 
for general average; and the proportion there- 
of due from the libellant ought to be allowed 
and paid to the respondents. 

And the respondents respectfully pray, that 
the honorable court, in consideration of the 
premises, will dismiss the said libel, with 
costs. 

Replication of Charles Ross, Libellant, to the 
Answer of William and John B. Davy, Re- 
spondents. 

This libellant, saving and reserving all and 
all manner of benefit of exceptions to the 
manifest errors, uncertainties, and imperfec- 
tions, in the said answer contained, for reply 
thereto, or to so much thereof as it is mate- 
rial for him to reply to, replieth: That by 
any thing in the said answer contained, he 
ought not to be precluded from having and 
maintaining his libel aforesaid, according to 
the prayer thereof, because, he saith; that all 
and singular the matters and things in his 
said libel contained and set forth, are just 
and true. Without that, that the said ship 
Active's putting into the Isle of France, on 
her said return voyage, was occasioned, or 
the expenses for her repairs or equipments 
there, were incurred, by or at this libellant's 
instance, procurement, negligence, or wrong; 
or that this libellant, or the said Gaptain Mor- 
ris, were in possession of funds applicable 
or adequate to defray the necessary repairs, 
expenses, and supplies of the said ship, at 
the Isle of France, without adopting the 
measures in this libellant's libel set forth; or 
that the loan in the said libel set forth could 
have been obtained at a less premium; or 
that this libellant could not, as in his libel 
he hath set forth, lawfully receive the said 
hypothecation; or that such repairs consti- 
tute a general average, in preclusion of this 
libellant's right of recovering on the said hy- 
pothecation; or that any other matter or 
thing in the said answer contained is true, or 
sufficient to bar his said demand. Where- 
fore he prays, as in his libel he before hath 
prayed. 

It is agreed, that it be submitted to the 
court to decide, whether the libellant, by en- 
dorsing the bills mentioned in the hypothe- 
cation, did an act which, under all the cir- 
cumstances, he was not bound to do with- 
out a compensation, and thereby rendered 
any service to the respondents? If the court 
shall be of opinion in the Affirmative, it is 
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agreed that the question of compensation 
shall be settled by them— the court to say, 
whether the libellant be entitled to the 
whole, or what part 

W. Rawle, for libellant. 

A. J. Dallas, for respondents. 

WASHINGTON, Circuit Justice. The 
agreement of the parties has left but, two 
questions for the court to decide. First; 
whether the libellant was or was not bound, 
under all the circumstances of this case, to 
endorse the bills of Captain Morris, for se- 
curing which, the hypothecation was given, 
without compensation, and thereby render a 
service to the respondent; and if not so 
obliged, the amount of compensation to 
which he is entitled. Second; whether the 
expenses incurred by the vessel at the Isle 
of France, must be borne by the vessel, or 
are to be considered as a subject of general 
average. This agreement will render it un- 
necessary for the court to consider the ob- 
jections made to the form of the hypotheca- 
tion, and the right of the libellant to recover 
maritime interest, in virtue of that instru- 
ment. Regularly, the master is the agent of 
the ship owner only, and has nothing to do 
with the cargo, but in relation to its safe 
custody and transportation. The supra-ear- 
go, on the other hand, if there be one on 
board, represents exclusively the owner of 
the cargo, acts under his authority, and is a 
stranger, as to what concerns the ship or its 
owner. The powers of the master, in relation 
to his employer, are always considerable; and 
in no instance more important, than in that 
of binding his owners, and their property, 
by his contracts for money borrowed in for- 
eign parts, for the necessary purposes of the 
voyage. To prevent, as much as possible, 
the injuries -which may result to the owners, 
"by the improvident exercise of this power, 
the ordinances of foreign countries, and the 
rules of our own courts, have imposed every 
restraint upon the master, w r hich the reason 
■and nature of th*e case demand. The con- 
tract must not only be fair in itself, but it 
must be made in a foreign country, where 
there is no owner, and under such circum- 
stances of necessity, as show that it was en- 
tered into with a view to the interest of the 
owner. The master is bound to raise the 
money by means the least injurious to 
those he represents. If his owners are 
known, and have credit in the place where 
the money is wanted, he should, in the first 
place, endeavour to raise it by drawing bills 
upon them, which they are bound to accept 
■and pay. If the money cannot be obtained 
in this way, his next recourse is to the prop- 
erty of his owner, which he may pledge for 
the security of the lender; and, by Tvay of 
inducement to the person disposed to assist 
him, he may bind the property, upon its 
safe arrival, to compensate the loan by the 
payment of an extraordinary premium, be- 



yond the legal rate of interest. If the owner 
of the ship be also owner or part owner ot 
the cargo, the master may, in his discretion, 
sell a part of the cargo, in preference to bor- 
rowing at an exorbitant rate of premium; 
and, in his choice of means, his judgment, 
fairly exercised, must govern him. If, in 
none of these ways he can supply his wants, 
he may then go beyond the general scope of 
his authority as master, and may sell apart 
of the cargo, or hypothecate the whole. This 
extraordinary power, in relation to those 
whose interest he does not represent, is cast 
or forced .upon him, in the language of Sir 
William Scott, by the extreme necessity of 
his situation. It may, we think, be derived 
from a tacit agreement of the owner of the 
cargo, co prevent the voyage, in which he is 
equally interested with the owner of the 
ship, from being broken up, or unreasonably 
delayed. But, at all events, the necessity 
must be such as to connect the act with the 
success of the voyage; and not for the ex- 
clusive interest of the ship owner. Thus far, 
with respect to the powers of the master. 

It is said, that by an article of the Conso- 
lato del Mare, the merchant, if he be pres- 
ent, and has money, is obliged to advance it 
for the necessities of the voyage; and 
hence it is inferred, that if he has credit in- 
stead of money, he is bound to use the for- 
mer for procuring the latter. We do not 
know that this provision is to be met with in 
the Laws of Oleron, or in any other foreign 
ordinance; and it is to be observed, that the 
above article is silent as to the terms and 
conditions upon which the advance is to be 
made. There can be very little doubt, upon 
the reason of the case, as to the occasion 
when this obligation upon the merchant 
arises. If the master is unable to raise the 
money by any of the means before mention- 
ed, and without it is unable to prosecute the 
voyage the obligation of the merchant to ad- 
vance becomes imperious. But this duty re- 
sults from a circumstance which is intimate- 
ly connected with his own interest, as well 
as with the interest of the ship owner. Even 
then he may refuse to lend, and leave the 
master to his extraordinary power of selling 
a part of the cargo; because it may be his 
interest that this latter course should be pur- 
sued. But, if the question merely be, which 
mode is most for the interest of the ship 
owner, we must hesitate in yielding our as- 
sent to the proposition, that the merchant is 
under any obligation to act in the way which 
is best calculated to promote exclusively the 
interest of the ship owner. Suppose, for ex- 
ample, it should be in the power of the mas- 
ter to borrow money upon the security of 
the vessel, but at a high premium; and that 
by selling part of the cargo, a loss would re- 
sult to the ship owner, equal to such extra- 
ordinary premium; will it be contended, that 
in such cases, the merchant, or his represen- 
tative on board, would be obliged to advance 
his money or credit, to relieve the owner of 
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the ship from this loss? What reason or jus- 
tice is there in imposing such a duty upon 
him? He is under no other obligations to 
the ship owner, than such as the contract be- 
tween them imposes. The one engages to 
carry the goods of the other safely to their 
destined port, for which he is to receive a 
stipulated compensation. There are no in- 
termediate duties created, but such as are 
occasioned by a common danger and a com- 
mon interest, resulting from the perils of 
the voyage. 

But if the voyage may be prosecuted, the 
owner of the vessel cannot excuse himself for 
not doing so, because the merchant refuses 
him facilities within his power, and which he 
is at perfect liberty to grant or to withhold. 
Should a merchant be found so perversely 
blind to his own interest, and so churlishly dis- 
posed in relation to the carrier of his property, 
as to hazard the success of the voyage, by re- 
fusing his aid in a ease of such extreme ne- 
cessity, we will not say how this conduct 
might affect any claim which he might have 
against the carrier, upon the contract of af- 
freightment; neither will we say how it might 
affect his claim against the ship owner, for the 
value of the goods which the master had been 
obliged to sacrifice for the want of the money 
or credit, whieh it was in the power of the 
merchant to lend. These are extreme cases, 
whieh are not now to be considered. But it is 
decidedly the opinion of the court, that the 
merchant is under no obligation to advance his 
money or credit, with a view merely to benefit 
the ship owner; and in no instance is he 
bound so to do, but upon condition of receiv- 
ing a reasonable compensation. If he may de- 
mand a compensation for the loan, he may, a 
fortiori, demand satisfactory security for re- 
payment of his advances. But, whilst we. ad- 
mit the validity of these marine contracts, be- 
tween the master and the merchant, or his 
representative, they will always be looked at 
with a greater degree of suspicion, than where 
the lender is a stranger to the parties. The 
merchant is better informed than a stranger, 
as to the personal responsibility of the ship 
owner, and the risk which he runs; the in- 
fluence which he may possibly have over the 
other contracting party, will in general war- 
rant the apprehension, that better terms have 
been obtained from the master than were 
strictly fair. In the particular case before 
us, every thing appears to be fair, and there 
is no cause to impeach the correctness of the 
libellant's conduct in relation to this negotia- 
tion. But, in general, the court would feel it- 
self called upon to hold a strict hand over con- 
tracts of this description, entered into with the 
owner of a cargo in a foreign country; and to 
scrutinize, with great exactness, the circum- 
stances which led to the contract, and which 
ought to affect the stipulated compensation. 

This leads to the consideration of the pre- 
mium claimed by the libellant, for his endorse- 
ments of Captain Morris's bills, and the com- 
pensation to which he is justly and equitably 



entitled. It is in full proof, that every effort 
was made by Captain Morris to obtain the 
money he wanted, previous to the contract cen- 
tered into with the libellant. The respondents, 
being probably less known at this part of the 
Isle of France than they are in other parts of 
the world, and the difficulty of effecting an 
insurance on the risk which the lender was to 
run, rendered it impracticable to borrow mon- 
ey on almost any terms. Part of the cargo 
might have been sold, but upon the most ruin- 
ous terms for the owners of the ship. The 
plan ultimately adopted, was considered to be 
most to the advantage of the respondents, and 
in this opinion we concur. But it does not fol- 
low, from the admission of these facts, that 
the claim of the libellant to a compensation, 
equal or nearly equal to the sum whieh the 
respondents must have paid, by the adoption 
of other means of raising the money in the 
power of the master, is founded in equitable 
principles. The high premium claimed by per- 
sons residing in the island, arose from the 
scarcity of money, their ignorance of the solid- 
ity of the owners, and the hazards which at- 
tended any security which could be given. 
Whereas, the libellant was acquainted with 
the owners, resided in the same city with 
them, and besides, would, upon the safe ar- 
rival of the vessel, have in his hands a much 
larger amount than that for whieh he was to 
become responsible. Captain Waters lent this 
very money, at a premium of ten per cent, 
upon the security of the libellant, and perhaps 
upon the additional security of the hypotheca- 
tion. Did not the libellant lend his credit upon 
a security equally sufficient? As. to Captain 
Waters, however, it is to be considered that 
he was under the pressure of a certain neces- 
sity to get this money to the United States; 
and, in addition to his ten per cent., he receiv- 
ed, by means of this negotiation, a compensa- 
tion in the saving of the freight of his specie, 
if indeed, on any terms, he could have got it 
away. Mr. Adgate proves, that he had receiv- 
ed fourteen per cent for approved bills with 
good endorsers. Mr. Ashmead mentioned, that 
he had received for money "from twenty to 
fifty-five per cent., secured by bills on Phila- 
delphia. Upon the whole, we are of opinion, 
that, under all the circumstances of this case, 
a premium of fifteen per cent, will be a liberal 
compensation to the libellant for his endorse- 
ment, exclusive of that which the master was 
compelled to pay to Captain Waters for the 
loan. 

The next question is, are the expenses in- 
curred at the Isle of France, to be considered 
as a subject of general or partial average? 
The great and leading rule, respecting this 
subject, is, that all persons benefited by an 
act of the master, with a view to the general 
safety of all, in case of extraordinary neces- 
sity or peril, must contribute to the loss, in 
proportion to the property saved by the act. 
The act must not only be performed with this 
view, but it must be in a case of emergency, 
not produced by the misconduct or unskilful- 
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ness of the master, or commander, and not 
resulting from toe ordinary circumstances of 
-the voyage: as, if goods be thrown overboard 
in a storm, in order to lighten the vessel, and 
insure her safety; if injuries be done to the 
vessel for a similar purpose, or expenses be in- 
curred in repairing a damage done to the ves- 
sel, by the violence of the winds, to avoid the 
pursuit Of enemies,' or pirates, and in many 
other cases of the like nature. But if the 
damages to the ship arise from the ordinary 
occurrences of the voyage, and not from some 
extraordinary violence or peril, to which she 
has been exposed, the loss must be borne by 
the owner of the vessel, who engages, by his 
contract with the freighter, that she shall be 
stout, staunch, and strong, and properly equip- 
ped for the voyage, and whether at be ex- 
pressly stipulated or not, he is bound to keep 
the vessel in this condition, during the voyage, 
unless prevented by some extraordinary peril, 
for which he can, in no respect, be responsi- 
ble. 

In this case, the Active left Philadelphia on 
her outward voyage, well equipped, and, in 
our opinion, perfectly seaworthy. We think, 
also, that she was seawoithy at the time she 
left Wampoa on her return. Though a sound 
vessel at the time of her sailing from Phila- 
delphia, she was, nevertheless, old, and upon 
so long a voyage as this generally is, rendered 
unusually so in this case by adverse winds, ' 
and the advanced season when she left Warn- 
poa, the injury sustained in her bends and the 
loss of her copper, appear to have resulted 
from a gradual and an ordinary decay, and 
not from any violent winds to which she was 
exposed on her outward or homeward voyage. 
That the owners have been subjected to a very 
heavy, and perhaps unnecessary expense, by 
the proceedings of the tribunal at the Isle 6f 
Prance, seems highly probable, and is much 
to be lamented. But surely this is not im- 
putable to the libellant, who would have trans- 
gressed the limits of his duty by interfering, 
and who might have exposed himself to cen- 
sure, if not to responsibility, had he inter- 
fered, and an accident had befallen the ship. 
Upon this point, therefore, we are of opinion, 
that the expenses incurred by the ship at the 
Isle of France, are not properly a subject of 
general average. 
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Circuit Court, D. Ohio. April Term, 1855. 

Pleading in Equity— Roles— Amendments— 

When Allowed. 
1. By the 29th rule of the rules regulating, the 
chancery practice of this court, a bill is not 
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amendable after replication filed, unless the 
plaintiff shows, that "the matter of the proposed 
amendment is material, and could not with rea- 
sonable diligence, have been sooner introduced." 

2. If the amendment asked for, is the intro- 
duction of a new party to the bill, whose inter- 
est was known to the original plaintiffs or their 
agent, when the bill was filed, the amendment 
will not be allowed. As the 29th rule makes 
no provision for an amendment of the bill, after 
the cause is at issue, and depositions have been 
taken and filed, it may fairly be construed as 
prohibiting it. If granted, it must be under 
very special circumstances. 

3. In a ease which has been pending and at 
issue for a long time, especially if the answer 
denies the equity of the bill, and sets up lapse 
of time an bar of the plaintiff's claim, no rea- 
son is afforded for the relaxation of established 
rules of practice. 

[This was a bill in equity by P. A. Ross 
and others against Thomas D. Carpenter and 
others. Heard on motion for leave to amend.] 

H. Stanberry, for plaintiffs. 
H. H. Hunter and Swan & Andrews, for 
defendants. 

LEAVITT, District Judge. In this case, a 
motion has been filed for leave to amend the 
bill, by adding the name of Bezer Latham, 
as one of the plaintiffs. This motion is re- 
sisted by the defendants, on the ground, that 
when a bill -has been long pending, and an- 
swers and replication have been filed, and 
depositions taken by the parties, an amend- 
ment of the bill cannot be allowed. The bill 
sets up an equitable interest in the tract of 
land, described in it It was filed in this 
court, on the 25th of June, 1847. In 1849, the 
answers of the defendants were put on file, 
denying the plaintiffs' equity, and calling 
for strict proof of the allegations of the bill. 
The case was put at issue, by a replication, 
filed in July, 1851; after which depositions 
were taken by the parties, from time to time, 
and placed on file. In September, ' 1853, the 
deposition of Allen Latham was taken, who 
disclosed the fact, that prior to the com- 
mencement of this suit, he had conveyed an 
interest in the tract in question, to the said 
Bezer Latham, whose name it is now sought 
to introduce as a party to the bill, which 
interest still remains in the said Bezer Lath- 
am. It also appears from this deposition, 
that Allen Latham was cognizant of, and 
had a direct agency in the institution of this 
suit He states that he procured the assent 
of the persons, in whose names the bill was 
filed, that the suit should be so brought; and 
that in concert with one Bela Latham, since 
deceased, who was the agent of said Bezer 
Latham, a resident of the state of New 
Hampshire, he retained counsel, and author- 
ized the suit to be brought in this court. 

On these facts, it is insisted, leave to amend 
the bill ought not to be granted; and it does 
not seem to be allowable from the language 
of the 29th rule of the rules adopted by the 
supreme court, for the equity practice in the 
circuit courts of the United States. In re- 
lation to the amendment of bills, that rule 
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provides, that "after replication filed, the 
plaintiff shall not be permitted to withdraw 
it, and to amend his bill, except upon a spe- 
cial order of a judge of the court, upon 
motion or petition, after due notice to the 
other party, and upon proof by affidavit, that 
the same is not made for the purpose of 
vexation or delay, and that the matter of the 
proposed amendment is material, and could 
not with reasonable diligence, have been soon- 
er introduced into the bill," etc. It is very 
clear, the last requirement of this rule has 
not been complied with. No showing of "rea- 
sonable diligence" in procuring this amend- 
ment appears; nor is any reason given for 
the great delay which has occurred, in asking 
for it. Indeed, from" the facts before the 
court, it would seem to be impossible that 
this provision of the rule can be complied 
with. As before noticed, this suit was 
brought not only with the knowledge, but 
by the immediate agency of Allen. Latham, 
who was apprised of the interest of Bezer 
Latham in the land in controversy, and of 
the necessity of his being a party to the bill. 
And no reason or excuse is given, why he 
was not made a party. The rule cited pre- 
scribes only the conditions, on which the bill 
may be amended, after replication filed, but 
is silent, as to amendments, when the further 
progress of taking depositions in the ease has 
been made. This marks another stage in a 
chaneery cause. And as the rule does not 
contemplate the right of amendment, after 
depositions have been taken, it may perhaps 
be fairly inferred, that it is prohibited. By 
the practice of the English courts of equity, 
it seems, that unless under very special cir- 
cumstances, a bill cannot be amended, after 
the case is at issue. It will not be allowed, 
in any case, unless the plaintiff shows not 
only that the proposed amendment is ma- 
terial, but that the party was not in a con- 
dition to have made it, at an earlier stage in 
the cause. Story, Comm. § 332, and the au- 
thorities there cited. But, if it be conceded, 
that ev"en after the parties have taken their 
depositions, circumstances may exist, which 
may make it proper to grant leave to amend 
the bill, it is a conclusive answer to the pres- 
ent motion, that the facts of this case do 
not bring it within such an exception. As 
before intimated, from the agency of Allen 
Latham, in the institution of this suit, and 
the relation, in which he stood to the plain- 
tiffs, they are chargeable with knowledge of 
Bezer Latham's interest in the land. And 
after the case has been pending for seven 
years, and has been at issue three years, 
and the parties have taken their testimony, 
it is clearly too late to allow an amendment 
of the bill. It would be unreasonable, after 
the defendants have been so long in court, 
and have made all their preparations for a 
hearing, on the pleadings and evidence as 
filed, that they should be put to answer a 
new case, by allowing an amendment of the 
bill. There is a reason too, why this motion 



should be regarded with little favor, in the 
fact, that the defendants not only deny in 
their answers, the equity of the plaintiffs' 
claim, but set up the lapse of time as a bar 
to their right to a decree. It is, certainly, in 
no aspect, a case calling for, or justifying, a 
relaxation of the settled rules of equity prac- 
tice. The motion for leave to amend is 
therefore overruled. 
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Case ISTo. 12,073. 

ROSS v. DAVY et aL 
[See Case No. 12,071.] 

Case Wo. 12,074. 

ROSS v. GIBSON.i 

Circuit Court, E. D. Pennsylvania. June 7, 
1831. 

Pleading in Equity— Bill, to Enforce Convey- 
ance — Exceptions to Answer. 

[1. A defendant must answer whether trus- 
tees named in a will under which the rights in 
litigation arose took upon themselves the exe- 
cution of the trusts of the will.] 

[2. A defendant must answer whether a copy 
of an indenture attached to complainant's bill, 
forming part of a chain of title to property in 
litigation, the original deed being in defendant's 
possession, is a true copy or not.] 

[3. A defendant must answer what conveyan- 
ces have been made by which certain trust es- 
tates set up in the answer were transferred, 
and state their contents, and whether the de- 
fendants are in enjoyment of the same.] 

[4. The defendant must answer interrogato- 
ries relating to incumbrance of a trust estate, 
and to whom the interest thereon has been paid.] 

[5. A defendant must answer whether an es- 
tate sought by the plaintiffs bill to be conveyed 
was in his possession, and what became of same 
when he parted with it.] 

[6. A defendant in a bill to enforce a con- 
veyance and for an account, must answer 
whether he has been asked for an account, and 
state the amount due.] 

[Cited in Baker v. Biddle, Case No. 764.] 

In equity. On exceptions to answer. Suit 
by Charles B. Ross and William S. Ross, cit- 
izens of Kentucky, and Thos. B. Ross, an 
alien, against James Gibson and Elizabeth, 
his wife, and Joseph Reed, to enforce the 
conveyance of certain trust estates and for 
an account. First exception was not passed 
on by the court. Second exception was that 
.the defendants had failed to answer whether 
trustees appointed under a certain will under 
which all parties derived title had taken upon 
themselves the execution of the trusts of the 
will. Third exception was to failure to an- 
swer whether the copy of an indenture an- 
nexed to the bill was a true copy, this inden- 
ture being in defendant's possession, and to 

i [Not previously reported.] 
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set forth the conveyances by which trusts 
mentioned in the answer were vested in cer- 
tain persons, and whether the defendants 
were in enjoyment of the trusts mentioned in 
these conveyances, and whether created by 
will of one J. B. Bordley, had not been man- 
aged by said defendants. The fourth excep- 
tion was that the defendants refused to state 
whether a certain mortgage for the trust 
estate had been created, and if so, how such 
mortgage was put out, and to whom, and on 
what securities, and of what amount, and 
whether the annual sum realized therefrom 
was paid to the proper cestui que trust, Hen- 
rietta M. Ross, mother of the said complain- 
ants, during her lifetime, and what parts of 
such payments were in arrear at the time of 
her death. The fifth exception was to the 
refusal to answer what was the whole estate 
of the said John B. Bordley (under whose 
will the said trusts were created) at the 
time of his death and since that time, and to 
the neglect of defendants to annex to their 
answer true and accurate accounts of the 
portions of the said estate disposed of by 
them. Sixth exception was to failure to an- 
swer whether or not the complainants had 
not frequently demanded an account from 
defendants, and had failed to receive it, and 
what was due on the account. 

Charles Chauncey and Thomas Rittera, for 
complainants. 

William R. Reed, Geo. Sargeant, and J. R. 
Ingersol, for respondents. 

Before BALDWIN, Circuit Justice, and 
HOPKINSON, District Judge. 

PER CURIAM. 1st exception. The court 
make no order upon this exception, but hold 
it under advisement unless it should be dis- 
missed by the complainant 

2nd exception is allowed, and it is ordered 
that the defendant amend his answer accord- 
ingly. 

3rd exception is allowed so far as it relates 
to the indenture marked "C," and also so far 
as relates to the contents of the deeds' or con- 
veyances by which the trusts mentioned in 
the defendant's answer became vested in John 
Keating and William Rawle, Jr., and to en- 
quiry whether the defendants are not in the 
enjoyment of the trust estates mentioned in 
the said conveyances. The residue of this ex- 
ception overruled. 

4th exception is allowed, and it is ordered 
that the defendants amend their answer ac- 
cordingly, or that they expressly make the 
schedule marked and annexed to their an- 
swer a part of the answer. 

5th exception is allowed, and it is ordered 
that the defendants amend their answer ac- 
cordingly. 

6th exception. It Is ordered that the de- 
fendants answer more fully and particularly 
to the matters of this exception. 

All above amendments to be made and filed 
before the first Monday of July next 
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Case M"o. 13,075. 

ROSS v. HOLTZMAN. 

[3 Crunch, C. C. 391.] i 

Circuit Court, District of Columbia. Dec 
Term, 1828. 

Taxation— Distress for Taxes— Upon what 
Levied — In "what Right. 

1. The personal estate of the testator is not 
liable for taxes accruing upon his real estate 
in Georgetown, D. C., after his death; but is 
liable for the taxes upon his personal estate. 

2. A distress is not a judicial process. 

3. One distress may he made for taxes due to 
the corporation and to the county, if made 
by the same collector. 

4. A distress is the private remedy of the 
party entitled to the rent, toll, service, tax, or 
other duty, for which the tenant or debtor i& 
liable. ■ 

5. When the party who has made the distress 
comes to answer for it, he may justify in differ- 
ent rights, by several avowries, and thus bring 
each right distinctly before the court. 

Replevin. Case stated. The plaintiffs' tes- 
tator died in January, 1822. His executors 
sold his personal estate after this distress, 
that is, after May 30, 1827. The taxes, for 
which the distress was levied, became due to 
the corporation of Georgetown upon his real 
estate, for the years 1821, 1822, 1825, and 
1826; and to the levy court, for the county- 
tax for 1826. The plaintiffs paid the tax for 
1821, at the time of taking out the replevin.. 
The negro distrained was part of the per- 
sonal estate of the testator, found upon the- 
premises, that is, in the dwelling-house on 
Bridge street, in which the testator lived and' 
died; which house, with the personal prop- 
erty therein, had, from the death of the tes- 
tator to the time of levying the distress, been: 
in the use and occupation of S. J. Potts, one 
of the plaintiffs, who married one of the 
heirs of the testator, and who was appointed 
guardian of the infant heirs, and with whom 
all the children of the testator, except three, 
lived from his death till May 12, 1827, when 
the premises were taken possession of by 
the Bank of the - United States, and sold. 
During all which period Mr. Potts received 
the rents and profits of the estate. The 
whole of the real estate had been conveyed 
by the testator, in his lifetime, in trust, to 
secure a very large debt due to the Bank of 
the United States. If, upon these facts, the 
court should be of opinion that the property 
distrained was liable for the said taxes, or 
any thereof, with expenses, &c, judgment to 
be for the defendant; otherwise, for the 
plaintiffs. 

Marbury & Coxe, for plaintiffs. 
Dunlop & Key, for defendant 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
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CRAXCH, Chief Judge, after stating the 
case, delivered the opinion of the 'court (nem. 
«on.) as follows: 

The taxes, which accrued in the lifetime 
of the testator, having been paid since the 
distress, the principal question is, whether 
the personal assets of the testator, found 
upon the premises, is liable to distress for 
taxes on the real estate, which became due 
to the corporation of Georgetown, or to the 
levy court, after the death of the testator. 
By the act of congress of the 26th of May, 
1824. § 8 (4 Stat 75), it is enacted "that it 
shall be lawful to collect said taxes," (that is, 
corporation taxes of Georgetown,) "by dis- 
tress and sale thereof," (that is, of the per- 
sonal estate of the "owner or tenant" of the 
real estate.) This applies only to taxes there- 
after to fall due, as appears by the expres- 
sions "in all cases hereafter," in section 7, 
and "hereafter to fall due," in section 10. 
But the 10th section impliedly gives the same 
remedy, "where any taxes have fallen due 
and yet remain unpaid;" for it authorizes 
the corporation of Georgetown "to collect 
said taxes by sale of the real estate liable, 
agreeably to the provisions of this act, in re- 
lation to other cases of collecting taxes here- 
after to fall due;" that is, to sell the real 
estate, when the owner or tenant has not 
sufficient personal estate out of which pay- 
ment may be enforced. This is the only law 
produced to the court, by which the taxes 
can be collected by distress and sale of per- 
sonal property. 

The question then is, whether negro Lewis 
was the personal property of the owner or 
tenant of the real property, on account of 
which the tax became due. This negro did 
not belong to the Bank of the United States, 
but was assets in the hands of the executors 
of A. Ross, liable to the payment of his debts. 
The taxes were not a debt due from him, for 
which those executors, or those assets, were 
liable. The executors, as such, were not 
owners of the real estate, nor had they any 
right to apply the personal assets to the pay- 
ment of taxes upon the real estate, accruing 
after the death of their testator. Those as- 
sets were to be applied by them, in the 
course of their administration, to the pay- 
ment of the debts of their testator, or his 
legacies, or to those who might be entitled 
to the surplus, in the course of distribution, 
if not disposed of by the will. The testator 
directed that, for payment of his debts, a cer- 
tain part of his real estate should be sold, at 
such time and place as his executors should 
deem most proper and fit; but does not say 
by whom the estate should be sold. He then 
directs that if that part of his real estate 
should not be sufficient to pay his debts, the 
residue should be paid out of the personal 
estate. As to the residue of his real estate, 
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he directs that it should be held for ten years 
by his children and nieces in equal propor- 
tions; and that, at the expiration of that pe- 
riod, it should be sold and divided among his 
children. The executors, as such, had no in- 
terest in the real estate; at most, they had 
a naked power to sell, as trustees. The fee 
descended to the heirs at law, but the per- 
sonal estate vested in the executors. The 
negro Lewis, therefore, was not the property 
of the owner of the real estate, nor was he 
the property of the tenant. That tenant, in- 
deed, was one of the executors; but, as ten- 
ant, he did not own the slave. He claimed 
him in another right; not as his property, 
but as the property of the executors, to be 
applied to the payment of the debts of the 
testator. As the property distrained was not 
the property of the owner of the land, the 
judgment, on the case stated, must be for 
the plaintiff. No law is shown which au- 
thorized the collector of the county tax to 
seize the personal property of any person, 
but him who was debtor for the tax. 

CRANCH, Chief Judge. After the opinion 
of the court was given upon the principal 
point, it was suggested that a part of the 
taxes, for which the distress was levied, was 
a corporation tax of S10.24, upon personal 
property of the estate of the testator, A. 
Ross, in the hands of the executors, for the 
year 1822; and a county tax on the same 
personal property, of $1.80, for the year 1826; 
that there can be no objection to the distress 
for these taxes upon the personal property; 
and that, by the case agreed, if the distress 
was valid for any part, judgment is to be en- 
tered for the defendant, for the amount of 
the tax for which he had a right to distrain. 

No objection has been made to the distress 
for the taxes upon the personal estate, but 
this: That the defendant, being collector for 
both county and corporation taxes, made one 
undivided distress for the taxes due in both 
rights. A distress is not a judicial process. 
It is the private remedy of the party entitled 
to the rent, toll, service, tax, or other duty, 
for which the tenant or the debtor is liable. 
When the party who has made the distress 
comes to answer for it, he may justify in dif- 
ferent rights, by several avowries, and thus 
bring each right distinctly before the court. 
This is an objection to the form rather than 
to the merits of the case, and I presume was 
not contemplated when the case was agreed 
for the consideration of the court, as it does 
not appear in that statement The court be- 
ing of opinion that the defendant had a right 
to distrain the replevied property for the 
amount of the taxes due upon the personal 
estate, the judgment must be for the defend- 
ant, for that amount The other judges con- 
curred. 
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Case 3STo. 12,076. 

ROSS v. KINGSTON. 

[1 Cranch, C. C. 140.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1803. 

Bastardy Acti ox — SEcCRiTr fob Support. 

This court has jurisdiction to require the fa- 
ther of a bastard to give security for its support 

[This was an action by Elizabeth Boss 
-against Nicholas Kingston. Heard on] mo- 
tion to compel the father of a bastard to sup- 
port it 

Mr. Jones, for defendant. 

This court has no jurisdiction— it is not 
within the words of the act of congress of 
February 27, 1801 (2 Stat. 103), or of the act 
•of the 3d of March, 1801 (2 Stat 115). The 
■act of assembly of Virginia gives a peculiar 
jurisdiction to the county court only. Rev. 
Code 1792, c. 102, § 23. This is no crime or 
■offence. If it is an offence, this is not the 
mode of prosecuting it 

THE COURT overruled the objection to 
the jurisdiction. 

Mr. Jones requested further time to obtain 
testimony to discredit the oath of the wo- 
man: Denied, because he ought to come pre- 
pared, or to have prayed further time before 
the cause was heard. 

Mr. Jones moved the court to permit the 
father to take the child to his own house to 
"keep and maintain it, in case the court should 
adjudge him to be the father: Refused, the 
power of binding out being with the over- 
seers of the poor. 

Order granted, to maintain the child by 
paying thirty dollars per annum for nine 
years; and to recognize himself in 270 dol- 
lars, with two sureties, 135 dollars each, to 
that effect 
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ROSS v. The NEVERSINK. See Case No. 12,- 
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Case No. 13,077. 

ROSS et al. v. PEASLEE. 

[2 Curt 499.] 2 

Circuit Court, D. Massachusetts. Oct Term, 

1855. 

Customs Duties — Nox-E numerated Articles — 
Prior Act of Coxgress. 

An article not enumerated by name in the 
tariff act of 1846 (9 Stat. 42) does not come 
tinder the section of that act which provides 
for non-enumerated articles, provided it so re- 
sembles some enumerated article in quality, 
material, or use, as to be' governed by the 20th 
section of the tariff act of 1842 (5 Stat. 565), 
which is unrepealed. 

[Cited in Field v. Schell, Case No. 4,772; Co- 
hen v. Phelps. Id. 2,964.] 

1 [Reported by Hon. William Cranch, Chief 
JudKe.l 

2 [Reported by Hon. B. R. Curtis, Circuit 
Justice.] 



(Case No. 12,077; ROSS 

This was an action [by Henry TV*. Ross and 
others against Charles H. Peaslee] for money 
had and received, to recover back money al- 
leged to have been illegally exacted by the 
defendant, who is collector of the customs of 
the port of Boston, in payment of duties. 
The import in question was entered as "7 ' 
casks of brown tartar," paying a duty of five 
per cent, ad valorem. It was charged with a 
duty of twenty per centum ad valorem. Much 
evidence was introduced, tending to show 
that the import- in question was not in a 
naturally crude state, but had undergone a 
process of refining. It was agreed that it was 
not known in commerce as "cream of tar- 
tar." But the defendant insisted it was not 
"argols or crude tartar" named in the tariff 
act of 1846, and there subjected to a duty of 
five per cent, but bore sueh resemblance to 
cream of tartar that it should be subjected 
to a duty of twenty per cent 

Mr. Griswold, for plaintiff. 
Mr. Hallett, Dist Atty., contra. 

CURTIS, Circuit Justice. If this import, 
samples of which are produced, was known 
in the commerce of the United States, when 
the tariff act of 1846 was passed, as argols, 
or crude tartar, it is subject to a duty of five 
per cent. only. It appears that many differ- 
ent qualities of argols were then known. 
The act embraces all the qualities under the 
single denomination of "argols, or crude tar- 
tar," and imposes the same rate of duty on 
all. It is not material, therefore, that the 
article now in question is of a high grade of 
argols, -if it is in fact argols of any grade. 
But if it is not in a crude state, if it has un- 
dergone a process of refining, was it known 
in commerce in July, 1846, as argols? or 
have such articles come into commerce since 
1846, and have they been known as partly 
refined argols? If the latter is true, then we 
must look for the rule fixing the rate of duty, 
in some other part of the laws, and not in 
the clause imposing five per cent, on argols, 
or crude tartar. It has been decided by the 
supreme court of the United States, that the 
20th. section of the tariff act of 1842 is still 
in force. That section is as follows: "That 
there shall be levied, collected, and paid, on 
each and every non-enumerated article which 
bears a similitude, either in material, quality, 
texture, or the use to which it may be ap- 
plied, to any enumerated article chargeable 
with duty, the same rate of duty which is 
levied and charged on the enumerated arti- 
cle which it most resembles in any of the 
particulars before-mentioned; and if any non- 
enumerated article equally resembles two or 
more enumerated articles, on which different 
rates of duty are chargeable, there shall be 
levied, collected, and paid, on sueh non-enu- 
merated article, the same rate of duty that 
is chargeable on the article which it resem- 
bles, paying the highest rate of duty; and on 
all articles manufactured from two or more 
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materials, the duty shall he assessed at the 
highest rates at which any of its component 
parts may he chargeable." At the same 
time, the third section of the tariff act of 
1S46, which is also in force, enacts that, goods 
not specially provided for in that act, shall 
* pay a duty of twenty per centum. And the 
defendant contends that if you find the im- 
port now in question is neither argols, nor 
cream of tartar, it is not specially provided 
for in that act, and so must pay a duty of 
twenty per centum. But, it is necessary to 
take these two sections, namely, the 20th 
section of the act of 1842, and the 3d section 
of the act of 1846, together. And they must 
be so construed, that both can have a sensi- 
ble and just operation. The 20th section 
does not impose any particular rate of duty 
on any article. It merely gives rules of con- 
struction, by the aid of which we can deter- 
mine under what schedule, if any, of the act 
of 1846, particular articles fall. And if, by 
the aid of these rules of construction, any 
particular article comes under one of those 
schedules, then it is provided for by the act 
of 1840, and of course does not fall within the 
third section as a non-enumerated article. 
If this import, now in question, is neither 
argols, nor cream of tartar, then, though it is 
not enumerated by any name, yet it may 
bear such a similitude to one or the other of 
them, as to fall within the rules prescribed 
by the 20th section, and thus beeome liable 
to pay the rate of duty imposed upon that 
article which it most nearly resembles. You 
must therefore proceed to inquire whether 
the article before you has a similitude in ma- 
terial, quality, or use, to crude tartar, or 
cream of tartar; or if to both, which it most 
resembles in these particulars; or whether 
it resembles each, in equal degree, in these 
particulars of material, quality, or use. If 
it most resembles crude tartar, it is liable to 
a duty of five per centum only. If it most 
resembles cream of tartar, it is liable to a 
duty of twenty per centum. If it equally 
resembles each, it is liable to the highest 
rate of duty paid by either, that is, twenty 
per centum. 

The judge then examined and commented on 
the evidence bearing on these questions. The 
jury found that the import in question was lia- 
ble to pay a duty, of five per cent. only. 



Case No. 12,078. 

ROSS v. PRENTISS. 

[4 McLean, 106.] i 

Circuit Court, D. Illinois. June Term, 1846. 

Pleading is Equity— Bill of Review — Deeds- 
Recording — Effect of — Who are Creditors. 

1. A bill of review will lie for errors in law, 
or on the ground of newly discovered evidence. 

2. On the latter ground, the bill is filed by 
leave of the court. On the former, it is filed 
without leave. 



i [Reported by Hon. John McLean, Circuit 
Justice.J 



3. In Illinois, a deed tabes effect from the 
time it is filed for record; and all conveyances 
are void against creditors, which are not so 
filed. 

4. The United States are creditors within 
the law, against a delinquent postmaster and 
his sureties, against whom a judgment has been 
entered. 

5. On this ground the conveyance of property, 
the deed not having been left for record, until 
after the defalcation occurred, was declared 
void. 

[This was a bill in equity by Hugh Ross, 
administrator of Hiram Pratt, against Wil- 
liam Prentiss, marshal.] 

Mr. McDougal, for complainant 
Mr. Butterfield, for defendant, 

McLEAN, Circuit Justice. This bill is 
brought to review a decree lately pronounced 
in this court On the 6th of June, 1838, the 
United States obtained a judgment in this 
court for six hundred dollars damages and 
costs, against John S. C. Hagan and Gholson 
Kercheval, upon the official bond of the said 
Hagan, as postmaster at Chicago. An exe- 
cution was issued on the judgment upon 
which Prentiss, the marshal, levied upon a 
lot of ground in Chicago. And the com- 
plainant filed a bill in this court for an in- 
junction, to restrain the marshal from selling 
the property. An injunction was granted, 
which, on the final hearing, was dissolved, 
and the bill dismissed at the costs of the 
complainant. 2 

It is the object of this bill to review and 
reverse the above decree for errors apparent 
upon its face. There are two grounds upon 
which a bill of review may be filed. One 
for errors in law, the other for errors in fact, 
fouhded upon newly discovered evidence. 
The latter can only be filed with the leave 
of the court. The former is filed without 
leave. In England, on a bill of review, the 
court look only at the decree which embodies 
the facts, and those facts can not be contro- 
verted; but in this country, the decree, gen- 
erally, by reference to the proof, makes the 
facts a part of the decree, and they are ex- 
aminable, as to questions of law arising 
thereon. 

There is a demurrer to this bill of review, 
which brings before us the questions of law 
only, which arise upon the statements in the 
bill. It appears that in April, 1836, G. S. 
Hubbard purchased from Kercheval the lot 
levied on, for ten thousand dollars, one-half 
of which was alleged to have been paid at 
the time of the purchase, and the residue 
was paid within the year. That he took im- 
mediate possession, which he and his mort- 
gagor have held ever since. That the legal 
title remained in Kercheval until the 25th 
September, 1837, when, at the request of 
Hubbard, he conveyed the lot to Daniel S. 

2 [An appeal from the decree dismissing the 
bill at the costs of the complainant was taken 
to the supreme court, where it was dismissed 
on the ground that the amount in dispute was 
below $2,000. 3 How. (44 U. S.) 771.] 
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Griswold. That on the 1st of November, 
1S3S, Griswold conveyed the same to Hub- 
bard. Both of the above deeds were record- 
ed on the 20th of April, 1839. On the 30th 
of April, 1839, Kercheval conveyed the same 
lot to G. S. Hubbard, which deed was re- 
corded the 11th of April, 1839. On the 29th 
of August, 1838, Hubbard mortgaged the lot 
to Pratt, to secure the payment of §12,075.39. 
This mortgage was recorded the 30th of Sep- 
tember, 1838. Gholson Kercheval became 
one of the, securities of Hagan, as postmas- 
ter, on the 28th of November, 1832. That 
at the time of the pretended purchase of the 
lot by Hubbard, Hagan, as principal, and 
Kercheval, as security, were indebted to the 
United States on said official bond the sum 
of 52,357.51, and a judgment was recovered, 
as above stated, against them, on the bond, 
the 6th of June, 1S38. That the United 
States, from the above, were the creditors 
of Hagan and Kercheval. By the act of 
January 31st, 1827, all conveyances of real 
estate are required to be recorded within 
twelve months. And by the act of January 
18th, 1833, after the 1st of August, 1833, all 
deeds and title papers shall take effect and 
be in force from and after the time of filing 
the same for record, and not before, as to all 
creditors, and subsequent purchasers with- 
out notice. And all such deeds and title pa- 
pers shall be adjudged void as to all such 
creditors and subsequent purchasers, with- 
out notice, until they shall be filed for rec- 
ord. 

From the above facts it appears that on 
the 6th of June, 1838, a judgment was ob- 
tained by the United States against Hagan 
and Kercheval, for a debt due in April, 1836. 
That Kercheval gave no deed, that was re- 
corded, until the 20th of April, 1839. The 
judgment was entered not only before any 
deed for the lot from Kercheval was record- 
ed, but before the mortgage from Hubbard 
to Pratt was executed. The note, secured 
by the mortgage, was dated 29th August, 
1838. The above act, which declares deeds 
void, as to creditors, where the deed has not 
been left for record, was in full force; and 
it would seem must apply to the United 
States, who were creditors within the mean- 
ing of the act. Notice does not apply to 
creditors, but to purchasers only. The case 
of Robinson v. Rowan, 2 Scam. 499, seems 
to decide this question. When Hubbard ex- 
ecuted the mortgage, he had no legal title. 
Independently of the statute, there would 
seem to be a strong presumption of fraud, 
in the conveyance of this property; from the 
circumstances, in which the parties were 
placed, and the manner in which the sev- 
eral deeds were executed. From the facts, 
the inference is justified that the object was 
to place the property beyond the reach of 
the government. Why were the deeds so 
long withheld from record, if the transaction 
was a fair and open one? Why was the 
conveyance made by Kercheval to Griswold, 



at the request of Hubbard, and who after- 
ward conveyed to Hubbard? But it is unnec- 
essary to place the conveyance on the gen- 
eral ground of fraud. We think it is within, 
the statute, and that makes the deed fraudu- 
lent against the United States. 

In looking into the decree sought to be 
reviewed and reversed by this bill of review, 
we see no error, but on the contrary think 
now, as we did when the decree was entered, 
that it is just, and sustainable upon the prin- 
ciples of a court of equity. This bill is 
therefore dismissed, at the costs of the com- 
plainant. 
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ROSS" v. The NEVERS1NK.1 

District Court, S. D. New York. Dec, 1866.2 

Maritime Liexs — Supplies Purchased in For- 
eign Port — Authority of Master. 

[1. When necessary supplies are properly fur- 
nished to a vessel, on her credit, in any state out 
of which she belongs, a lien upon her is giv- 
en by the general maritime law.] 

[2. The authority of a master to hind a vessel 
in a foreign port for necessary supplies is not 
affected by the fact that he is also one of the 
charterers and owners pro hac vice.] ' 

[3. A vessel is liable for necessary supplies 
purchased in a foreign port by its master, who 
is also one of the charterers, and consequently 
without authority to bind the owners, and who 
has no funds or credit Ijelonging to himself or 
the vessel.] 

[Cited in The James Guy. Case No. 7,195; 
The A. R. Dunlop, Id. 513.] 

In admiralty. 

Welch & Donohue, for libelant. 
D. & T. McMahon, for claimant. 

SHIPMAN, District Judge. R. Cornell 
White, owner of the steamboat Neversink, 
«on the 12th of March, 1866, chartered her to 
Benjamin C. Thornal and Lewis B. Hine. 
She was to be run on safe water, and not 
more than ninety miles per day. The owner 
was to appoint the pilot and engineer, and 
the charterers were to pay themj as well as 
all the other running expenses of the boat, 
including wages, fuel, etc., and pay the own- 
er ninety ($90) per day as charter money. 
The charterers put her on the route from 
New York, where both they and the owner 
reside, to New Brunswick, in the state of 
New Jersey, and continued to run her there 
until some time in April of the same year. 
Among other necessary supplies, the boat 
needed coal, which was purchased by the 
master of the libelants, from time to time, at 
New Brunswick, where the latter reside and 
carry on their business of coal merchants, 
and was there delivered to the boat. The 
coal was purchased by the master for the 
exclusive use of the boat, and was used to 
enable her to perform her. trips on the route, 
over which she daily ran, carrying passen- 

1 [Not previously reported.] 

2 [Affirmed" in Case No. 10,133.] 
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gers and freight. The coal was charged by 
the libelants,- on their books, as they deliver- 
ed it, to the "Steamboat Neversink and own- 
ers"; and, not being all paid for, this libel is 
brought to recover the balance still due. The 
libel alleges that Thornal was master, and 
purchased the coal acting for and on behalf 
of the owners, and that the same was sup- 
plied on the credit of the boat and owner. 
The owner filed his claim, denying that 
Thornal was master, or had any authority 
as such, or as agent of the boat; sets out the 
substance of the charter party; avers that 
the libelants had knowledge of the same at 
the time when the coal was furnished, that 
they furnished the same on the credit of the 
charterers, and that the latter had means and 
credit at New Brunswick for that purpose. 
The answer also alleges that the Neversink 
is a domestic vessel, and that no maritime 
lien attached in favor of the libelants for 
these supplies of coal, and that, therefore, 
this court has no jurisdiction over the cause. 

The question raised by the last allegation 
<rited may be disposed of in a few words. 
The supplies in question were confessedly 
furnished in a state out of that to which the 
vessel belongs. In view of our maritime 
laws, for all purposes of this nature, the sev- 
eral states are foreign to each other. When, 
therefore, necessary supplies are properly 
furnished to a vessel, on her credit, in any 
state out of which she belongs, a lien upon 
her is given by the general maritime law, 
which the admiralty courts of the United 
States uniformly enforce. This doctrine is 
too familiar and well settled to require cita- 
tion of authorities here in support of it. See 
1 Pars. Mar. Law, p. 492, and notes. 

The main struggle of the parties in the 
present case is over the question whether or 
not the act of the master, under the cir- 
cumstances, bound the boat for the payment' 
of this coal. So far as this question depends 
upon principles of law, the doctrines laid 
down in Thomas v. Osbora [19 How. (60 U. 
S.) 22] and Pratt v. Reed [Id. 359] must guide 
this court. I do not feel called upon to dis- 
cuss how far, if at all, those cases have modi- 
fied the law as it existed before. The rules 
enunciated in them by the supreme court are 
explicit, and it is the duty of this court to 
apply them whenever a proper state of facts 
is presented. The fact that the master in 
this case was one of the charterers, and that 
he and the other charterers were owners 
pro hac vice, does not affect the right of the 
libelants to maintain this suit. Owners pro 
hac vice cannot, without a special authority, 
bind the real owners personally; but this be- 
ing an action in rem, and not in personam 
against the owners, that question is not in 
the case. In the case of Thomas v. Osborn, 
19 How. [60 U. S.] 29, Mr. Justice Curtis, in 
delivering the opinion of the court, says: 
"Nor do we think the fact that the master 
was charterer and owner pro hac vice neces- 
sarily deprived him of this power. It is 



true, it does not exist in a place where the 
owner is present. The St Jago de Cuba, 10 
Wheat. [23 U. S.] 409. But this doctrine 
cannot be safely extended to the case of an 
owner pro hac vice in command of the ves- 
sel. Practically, this special ownership 
leaves the enterprise subject to the same 
necessities as if the master was master mere- 
ly and not the charterer, and the maritime 
law gives him the same power to borrow to 
meet that necessity as if he were not char- 
terer." Again, on page 30: "In our law, if 
the master is the agent of the owners, his 
contracts are obligatory on them personally. 
When he acts on his own account, he does 
not create any obligation on them. But it 
does not follow that he may not bind the ves- 
sel. In Hickox v. Buckingham,— 18 How. [59 
U. S. 182],— it was held that contracts of af- 
freightment entered into by the master, with- 
in the scope of his apparent authority as 
master, bind the vessel to the merchandise 
for the performance of such contracts, whol- 
ly irrespective of the ownership of the vessel, 
and whether the master be the agent of the 
general or special owner; and this upon the 
principle that the general owner must be pre- 
sumed to consent, when he lets the vessel, 
that the master may make such contracts, 
which operate as a tacit hypothecation of the 
vessel." This doctrine loses none of its force 
when applied to the act of the master in pro- 
curing necessary supplies to navigate his ves- 
sel. Valin says: "Through all time, by the 
use and customs of the seas, it has been al- 
lowable for the master to borrow money on 
bottomry, or otherwise upon the hull and 
keel of the vessel, for repairs, provisions, 
and other necessaries, to enable him to con- 
tinue his voyage." He has the same author- 
ity to do this when he is charterer and spe- 
cial owner as when he is master only. In 
the one case he can only bind the ship and 
himself personally; in the other, he can bind 
both the ship and his general owners, as well 
as himself. 

We come now to the question whether the 
master, in this case, by his contract with 
the libelants, bound the Neversink to pay for 
the coal furnished. The solution of this ques- 
tion depends upon three facts: First, wheth- 
er it was needful; second, whether it was 
furnished on the credit of the ship; and, 
third, whether there was an apparent neces- 
sity for the master to have credit to enable 
him to procure it That the coal was need- 
ful to enable this steamboat to perform her 
trips, needs no argument to prove. A regu- 
lar and daily supply was indispensable to her 
employment, and to enable her charterers to 
earn the means of paying the general owner 
the charter money stipulated. I think, too, 
that the testimony shows that it was furnish- 
ed on the credit of the boat; that both Capt. 
Thornal and the libelants so understood it. 
The captain had not available means ade- 
quate to this, purpose, and before he pur- 
chased the coal in question, he says, he ap- 
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plied to his co-charterer, and found that he 
had none. The libelants charged, in every 
instance the coal to "Steamboat Neversink 
and owners." See The Ghusan [Case No. 2,- 
717]. I conclude, therefore, that it was un- 
derstood by both parties to the purchase 
that the boat would be responsible for the 
payment. No doubt Capt. Thornal intended 
to pay for the coal out of the earnings of the 
boat (and he did, in fact, pay some); but I 
find nothing in the proof to warrant the in- 
ference that either he or the libelants under- 
stood that the contract rested on his personal 
credit. It remains to be considered whether 
there was an apparent necessity for the mas- 
ter to have this coal on the credit of the boat. 
In the case of Thomas v. Osborn, already 
cited, Mr. Justice Curtis, speaking for the 
majority of the court (19 How. [60 XL S.] 31), 
says: "To constitute a case of apparent 
necessity, not only must the supplies be need- 
ful, but it must be apparently necessary for 
the master to have a credit to procure them. 
If the master has funds of his own which 
he ought to apply to the purchase of supplies 
which he is bound by the contract of hiring 
to furnish himself, or if he has funds of the 
owners, which he ought to apply to pay for 
the repairs, then no case of actual necessity 
exists. And if the lender knows these facts, 
or has the means, by the use of due diligence, 
to ascertain them, then no cause of apparent 
necessity exists to have a credit; and the act 
of the master in procuring a credit does not 
bind the interest of the general owners of the 
vessel." And Mr. Justice Nelson, speaking 
for the court in Pratt v. Reed, 19 How. [60 
U. SJ 331, declares that the existence of this 
apparent'necessity for a credit upon the ves- 
sel, at the time of procuring the supplies, 
must be proved. His language is, "This proof 
is as essential as that of the necessity of the 
article itself." Now, it appears from the 
proofs that the master had no funds of the 
general owner, and therefore could apply 
none to the purchase of this coal. An effort 
was made on the trial to prove that White, 
the general owner, was well known in New 
Brunswick, where the coal was purchased, to 
be a man of property, and that he had a 
credit there to which the master might have 
resorted. This attempt failed, for only one 
person there is proved to have known him. 
But if he was ever so well known there, and" 
had undoubted credit in that market, it is 
difficult to see how this -fact could tend to 
prove that no necessity existed for the master 
to resort to the credit of the boat; for he, 
being charterer, could not have bound, the 
owner personally, and therefore the credit of 
the owner would have been of no avail to 
the master. This would have certainly been 
the case had the general owner been known 
to the libelants,, and with reasonable dili- 
gence they could have ascertained that 
Thornal and Hine were special owners. The 
master would then not have been apparent- 
ly the agent of the general owner, and there- 



fore could not have made a valid contract on 
his behalf, or one by which he would have 
been bound. It appears that, at the time of 
the purchase of this coal, Thornal had in his 
hands, arising out of the current earnings of 
the boat, three or four hundred dollars, but 
he at the same time had other and pressing 
demands, arising out of the necessary and 
daily wants of the boat. The crew were to 
be paid, and a multitude of items which go 
to make up the running expenses of such a 
boat to be attended to. This small amount 
was no more than a prudent man engaged in 
such an enterprise ought to have kept on 
hand from day to day. The only other evi- 
dence touching the pecuniary ability of the 
master simply shows that he was engaged 
in a heavy speculation in oats, and had 
twelve or fourteen thousand dollars invested 
in it, carrying, as he says, a large quantity 
"on a margin." The speculation was not in 
New Brunswick, where the coal was pur- 
chased, but in New York or Brooklyn. These 
oats, or the speculative contract relating to 
them, were not available funds in the hands 
of the master, such as the maritime law re- 
gards as sufficient to take away his authority 
to resort to the credit of his vessel. Wheth- 
er he could have disposed of his interest in 
this speculation, in the then state of the 
market, and had a dollar left, does not ap- 
pear. 

The conclusion, on the whole case, is that 
he bound the boat in this contract with the 
libelants. Let a decree be entered in their 
favor, and, unless the parties can agree in 
regard to the amount, let an order of refer- 
ence be made to a commissioner to ascertain 
and report the amount due. 

[On appeal to the circuit court, the decree of 
this court was affirmed. Case No. 10,133.] 
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ROSS v. UNION PAC. RY. CO. 

[4 Woolw. 26.] i 

Circuit Court, D. Kansas. Oct. 28, 1863. 

Specific Performance — "When Ixjuxctiox Al- 
lowed — Delivery of Bonds— Executory Con- 
tracts — For Bdildixg Railroad. 

1. When allowed on a bill for specific per- 
formance of a contract, an injunction should 
be granted, if, upon the case made therein, the 
court ought to entertain it, and the defendant 
will, probably, before the hearing, render itself 
incapable of executing the contract specifically. 

2. But if it does not state a case on which, 
at the hearing, specific performance will be de- 
creed, an injunction, which is sought only to 
make the final decree effective, ought not to be 
allowed. 

[Cited in Chicago & A. Ry. Co. v. New York, 
L. E. & W. R. Co., 24 Fed. 521.] 

i [Reported by James M. Woolworth, Esq., 
and here reprinted by permission.] 
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3. Bonds of the United States are public 
stocks, and a covenant for their delivery will 
not be specifically enforced in a court of equity. 

4. The reason of the case is in favor of hold- 
ing the same rule in respect of shares in a rail- 
road company. (1.) They belong to a class of 
securities generally called stocks, are bought 
and sold every day in the market, and the prices 
at which they sell are quoted in the commer- 
cial reports: one share has no peculiar value. 
The damages for failure to deliver them may 
be awarded at law, and afford complete compen- 
sation. (2.) So are the earlier cases. 

[Cited in Eckstein v. Downing (N. H.) 9 Atl. 

627.] 
[Cited in Megibben's Adm'rs v- Perin, 49 Fed. 

188.] 

5. Unless the court can decree specific per- 
formance of the whole of a contract, it will not 
interfere to enforce any part of it; e. g., a con- 
tract for the delivery of both government stocks 
and railroad bonds — assuming that the latter 
may be compelled— cannot be enforced. 

[Cited in Kansas Const. Co. v. Topeka R. R., 
135 Mass. 37.1 

6. An executory contract will not be specifical- 
ly enforced unless the remedy is mutual. 

7. The performance of a comparatively incon- 
siderable part of a contract, e. g., the expendi- 
ture of $50,000 in building a railroad which will 
cost 512,000,000, does not take it out of the 
class of executory contracts. 

[See Fallon v. Railroad Co., Case No. 4,629.] 

8. A contract to build a railroad will not be 
enforced in equity. 

[Cited in Fallon v. Railroad Co., Case No. 4,- 
629; Oregonian Ry. Co. v. Oregon Ry. & 
Nav. Co., 37 Fed. 734; Texas & P. Ry. Co. 
v. Marshall, 136 U. S. 407, 10 Sup. Ct. S50.] 

[Cited in Danforth v. Philadelphia & C. M. 
Short-Line Ry. Co., 30 N. J. Eq. 15.] 

9. The case of Lucas v. Comford, 3 Brown, 
Ch. 166, in which Lord Thurlow refused to en- 
force a building contract, saying that the court 
is r ould not undertake to superintend the con- 
struction of a building, has not been overruled; 
and the cases in which it has been held other- 
wise are distinguishable from it. 

10. The cases in which specific performance 
of building contracts has been decreed in equity, 
are where (1) the building was to be done upon 
the land of the person who agreed to do it; 
(2) the consideration for the agreement was the 
sale or conveyance of the land on which the 
building was to be erected, and the plaintiff 
had already, by such conveyance, on his part, 
executed the contract; (3) the building was in 
some way essential to the use, or contributory 
to the value, of adjoining land belonging to the 
plaintiff; (4) the court could dispose of the mat- 
ter by an order capable of being enforced at 
once; it will not decree a party to perform a 
continuous duty extending over a number of 
years. 

The act of congress incorporating the Union 
Pacific Railroad Company granted the same 
aid to the Leavenworth, Pawnee, and "West- 
ern Railroad Company as it did to the main 
line; that is, a certain amount of land and 
of government bonds per mile. The last- 
named company was incorporated by the leg- 
islature of Kansas, and by an act of the 
same legislature, its name was changed to the 
Union Pacific Railway (Eastern Division). 
On the 19th of September, 1862, this com- 
pany, by its former name, entered into a con- 
tract with Ross, Steel, & Co., the substance 
of which, so far as it is material to be stated 



here, was as follows: Ross, Steel, & Vo. 
agreed to furnish all the materials for, and to 
construct, complete, and equip a first-class 
railroad from the mouth of the Kansas river, 
on the south side thereof, to the one hun- 
dredth meridian, together with necessary 
buildings, &c., according to a certain pre- 
scribed standard, of the best available'ma- 
terial, with a branch to Leavenworth; to lo- 
cate the line according to the act of eongress 
above mentioned, and upon the most feasible 
route, with the easiest curves and grades 
practicable; to commence the work on the 
1st day of November, 1862, and complete the 
same within the time prescribed by the act. 
The company agreed to pay for the work, as 
each section of forty miles was completed, 
at rates per mile as follows: 1st, $16,000 in 
United States bonds; 2d, $11,500 in bonds of 
the company, secured by mortgage on all its 
property and earnings; 3d, 86,000 in full paid 
stock of said company. These payments are 
to be made as each section of forty miles is 
accepted by the United States commissioners, 
as provided for in the act. As each section is 
completed, it is to be turned over by the 
contractors to the company, the same to b'e 
kept in good order and condition until ac- 
cepted by the commissioners. The company 
was also to appoint three persons to act as 
trustees for the holders of its mortgaged 
bonds, and superintend the issue, sale, and 
cancelling of them, and the payment of in- 
terest thereon. Disagreements arising be- 
tween the parties in the course of the work 
were to be referred to the arbitrament of an 
engineer named, whose decision was to be 
final; and should he decide that the work 
was not progressing with sufficient rapidity, 
the company was to be at liberty to put on 
an additional force to carry it forward, so 
long as Ross, Steel, & Co. neglected to do 
so. Ross, Steel, & Co. ontered upon the ex- 
ecution of this contract. They expended some 
§50,000 upon the grading, and had about one 
hundred men employed on the work, and had 
made provision in the way of material and 
capital for pushing the work forward with 
vigor. No payments had been made by the 
company. About tfce 1st of June, 1863, Gen- 
eral John C. Fremont and Samuel Hallett pur- 
chased almost all of the stock of the com- 
pany, and thus obtained entire control of its 
affairs. Shortly afterwards they notified 
Ross, Steel, & Co., that they should ignore 
the contract, and construct the road them- 
selves. Some negotiations were had between 
the* parties, but they finally separated, the 
one side insisting upon, and the other repudi- 
ating, the contract. About the 15th of June, 
1863, a deed of trust, in the name of and by 
the company, was executed to Washington 
Hunt and Samuel B. Ruggles, as trustees, of 
all the line of railroad built and to be built, 
with its equipment, to secure certain bonds 
to be issued thereunder, to the amount of 
§5,760,000; and on the 1st day of July, an- 
other deed of trust was in like manner made 
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to the same trustees of the lands of the com- 
pany, to secure other bonds to be issued there- 
under/ to the amount of $7,200,000. These 
deeds of trust completely disposed of all the 
assets of the corporation, and conveyed away 
the entire property upon which Ross, Steel, 
& Co. were to he secured for building the 
road. No bonds had yet been issued under 
either of the deeds of trust. The parties have 
also given it out that the said company have 
made a contract with Hallett for the construc- 
tion of the road. The object of the bill was 
to enjoin the issue of the bonds under the 
two several deeds of trust, and have them 
delivered up to be cancelled; and for a de- 
cree compelling the specific performance of 
the contract. A motion was now made for 
an injunction and was argued by 

Mr. Browning and Mr. Joy, in support 
thereof. 
Mr. Ewing and Mr. Stinson, contra. 

MILLER, Circuit Justice. This is an appli- 
cation for an injunction, on a bill filed in 
the circuit court of the United States for the 
district of Kansas. The material matters set 
forth in the bill may be shortly stated thus: 
In September, 1S62, the plaintiffs, under the 
partnership name of Ross, Steel, & Co., con- 
tracted with the defendant, under the cor- 
porate name of the Leavenworth, Pawnee, 
and Western Railroad Company, which has 
since been changed to its present style, that 
they would build for it a railroad in the state 
of Kansas, some 350 miles in length, the 
same to be part of the great Pacific Railway 
provided for by the act of congress. The 
defendant, on its part, agreed to pay for said 
road, as each section of forty miles should 
be built, equipped, and furnished ready for 
use, and accepted by the commissioners, as 
provided in the act of congress, the sum of 
$33,500 per mile. This sum was to be made 
up as follows: $16,000 of the bonds of the 
United States, to be issued under said act; 
$6,000 of the paid-up stoek or shares of the 
company; and $11,500 of the bonds of the 
company, secured by a first mortgage on the 
road and its appurtenances, and on the land 
granted by the government to aid in its con- 
struction. The plaintiffs have done work 
and furnished material to the value of $40,000 
or $50,000. They have made extensive ar- 
rangements for procuring the necessary cap- 
ital, and for the purchase of the iron; and 
are fully ready and able to prosecute the 
work, diligently ' and successfully. But the 
defendant has notified them that their con- 
tract is forfeited, and the work covered by 
it he has employed other parties to perform. 
To secure its bonds, which are to be deliv- 
ered to me new contractors for their work, 
the defendant has made two mortgages on 
the road and its appurtenances, and on its 
lands. These mortgages are entirely differ- 
ent from those which are provided for in the 
contract wuh the plaintiffs, and if the bonds 



are issued thereon, the defendant will be un- 
able to comply with his covenants to them 
in relation to the same subject matter. The 
bonds have not been issued yet. The bill 
therefore prays for an injunction to prevent 
their issue, and, on final hearing, that the de- 
fendant may be decreed specifically to per- 
form its covenants in said contract, and for 
general relief. If, for the purpose of com- 
pelling the parties to perform specifically 
their contract, the court, on the case made 
by the bill, ought to entertain it, it should 
grant the injunction; because, otherwise, be- 
fore a hearing on the merits, the defendant 
would probably render itself incapable of 
giving to the plaintiffs first mortgage bonds 
as it has agreed to do. On the other hand, 
if, on the hearing, specific performance will 
not be decreed, there is no ground for the 
injunction, which is sought only for the pur- 
pose of making the final decree effective. 
We are called upon, then, to inquire, in the 
first place, whether the ease made by the 
bill is one in which a court of equity will 
decree specific performance of the contract 

In considering the question of the jurisdic- 
tion of the court to enforce them by decree, 
the covenants of the defendant may be treat- 
ed as requiring the delivery of three kinds 
of securities— namely: (1) The bonds of the 
United States provided to be issued by act, of 
congress; (2) the paid-up shares of the com- 
pany; (3) the bonds of the company secured 
by mortgage. 

1. The bonds of the United States are 
stocks within any definition which can be 
given to that term. They are public stocks, 
government stocks. The decisions are clear 
and uniform, that a covenant for their deliv- 
ery will not be specifically enforced in a court 
of equity. 2 Story, Eq. Jur. §§ 717, 717a, 718, 
72-ia. The cases cited in the notes to these 
sections of Judge Story's work (Redfield's 
Ed.) fully sustain this doctrine. They cover 
a period of two hundred years, coming down 
to the present time. In reference to this 
class of stocks, no ease is cited to the con- 
trary. 

2. As to the shares in the railroad company, 
I think the rule should be the same. I see 
no sound reason for any distinction between 
them and government stocks. They belong 
to a class of securities which are generally 
called stocks'; they are the subject of every 
day sale in the market, and the rates at 
which they are selling are quoted in the pub- 
lic commercial reports, so that their value is 
as readily and certainly ascertained as that 
of government stocks. No especial value at- 
taches to one share over another, and the 
money which will pay for one, will as read- 
ily purchase another. The damages, then, 
for. failure to deliver any such shares may 
be awarded at law, and be an adequate com- 
pensation for the injury sustained. And this 
has been the holding of the courts for a hun- 
dred years. Cud v. Rutter, 1 P. Wms. 570, 5 
Vin. Abr. 538, decided in 1719, was a bill 
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to compel the delivery of South Sea stock 
according to a contract alleged. Lord Chan- 
cellor Parker, "delivering his judgment with 
great clearness," as the reporter says, held, 
"that a court of equity ought not to execute 
any of these contracts, but to leave them to 
law, where the party is to recover damages, 
and with the money may, if he please, buy 
the quantity of stock agreed to be transferred 
to him; for there can be no difference be- 
tween one man's stock and another's. It is 
true, one parcel of land may vary from, and 
be more commodious, pleasant, or convenient 
than another parcel of land, but £1,000 South 
Sea stock, whether it be A., B., 0., or D.'s, is 
the same thing, and in no sort variant; and 
therefore let the plaintiff, if he has a right, 
recover in damages, with which, when re- 
ceived", he may buy the stock himself." So 
also are Cappur v. Harris, Bunb. 135; Dor- 
ison v. Westbrook, 5 Vin. Abr. p. 540, pi. 22. 

In all the cases in which in former times 
specific performance was decreed, the rea- 
son existed, and the court proceeded upon 
the reason that damages at law afforded no 
sufficient compensation, on account of some 
peculiarity in the stock contracted to be de- 
livered, or in the situation of the parties. 
Of this class- are Colt v. Nettervill, 2 P. 
Wins. 301; Buxton v. Lister, 3 Atk. 383; 
Gardener v. Pullen, 2 Vern. 391. In Eng- 
land, by recent decisions, the jurisdiction 
seems to have been extended beyond the ear- 
ly cases. In them it has been said that there 
is no analogy between government stock and 
railroad shares, because the latter are limited 
in amount, and are not always to be had in 
the market. Duncuft v. Albreeht, 12 Sim. 
ISO; Shaw v. Fisher, 5' Railway & Canal Cas. 
463; Parish v. Parish, 32 Bea v. 207. Wheth- 
er the distinction taken in these cases shall 
be held finally to prevail in this country, and, 
if it be established, whether it shall be held 
applicable in principle to cases like this,* I 
need not now determine. But conceding that 
,if this contract called for only the shares in 
the company and its bonds, a specific perform- 
ance of it might be decreed by i±iis court, 
how does the case stand when the first-men- 
tioned class of property, as to which we have 
seen that the contract cannot be specifically 
enforced, is coupled with the other two class- 
es? 

If this bill can be maintained, we are to 
suppose that when the first section of fifty 
miles of road is completed, the plaintiffs will 
call on the court to compel the defendant to 
perform the contract to that extent. There 
will then be due from the defendant to the 
plaintiffs ?1,675,000; §800,000 of which will 
be payable in government stock, of which 
this court cannot compel the delivery, and 
?S7.5,000 in railroad shares, of which delivery 
may be decreed. Now, will the court, on a 
covenant, which is a unit, give the plaintiffs 
this partial relief, and as to one half of it in 
nominal amount, and perhaps more than one 
half in value, turn them over to a court of law I 



for damages? In a court of law. strict and 
technical performance, on the part of the 
plaintiffs, of their covenants is essential to 
a recovery. In a court of equity, time is not 
of the essence of the contract. Thus the con- 
tract becomes subject, in different courts, to 
wholly different rules of construction, and to 
different kinds of relief, which may prove, in 
reality, both a snare to the plaintiffs, and 
a detriment to the defendant. And this has 
been ruled in several cases. Thus in Ger- 
vais v. Edwards, 2 Dru. & War. SO, Sir Ed- 
ward Sugden in Ireland held that, unless the 
court can decree specific performance of the 
whole of a contract, it will not interfere ta 
enforce any part of it. And in South Wales 
Ry. Co. v. Wythes, 1 Kay & J. 186, 24 Law 
J. R. Ch. 1, Lord Justice Knight Bruce says: 
"I find no authority for the proposition that 
where the main body of an agreement is not 
fit to be performed, or rather the specific 
performance of which is not fit to be enforced 
in equity, the subsidiary part of it can or 
ought to be enforced, particularly when the 
peculiar nature of that subsidiary part is con- 
sidered." This contract remains unexecuted. 
It is true that the bill alleges that the plain- 
tiffs have done work, and furnished material, 
to the value of §40,000 or ?50,000. But the 
contract, if executed by them, would require 
from them §12,000,000 of work and material. 
The amount already expended, compared 
with that to be expended, is too inconsider- 
able to take the case out of the class of exec- 
utory contracts. It is the settled doctrine of 
this court that such a contract will not be 
specifically enforced, unless the remedy is 
mutual: that is to say, that the covenant of 
the plaintiff, to be, performed on his part, and 
that of the defendant on his part, must both 
be of such character that, if either of them 
shall be delinquent, the court can give relief 
by compelling its performance specifically by 
him. 2 Story, Eq. Jur. §§ 711, 723, 790; Cath- 
cart v. Robinson, 5 Pet. [30 U. S.] 264. I 
proceed, then, to inquire whether this con- 
tract is of such a character that, if the plain- 
tiffs were in default, it could be specifically 
enforced as against them by a decree of this 
court. 

The covenant on the part of the plaintiffs, 
although expressed in very sirnple terms, is 
nevertheless a very grave undertaking. It is, 
that they will, within such time as the act of 
congress requires, build about 360 miles of 
railroad, and equip and furnish the same 
complete with rolling stock, depots, &c, 
ready for use, furnishing all the materials 
necessary for this extensive work. Shall this 
court, in addition to, or rather before, en- 
forcing the covenants of the defendant, un- 
dertake to enforce performance on the part 
of plaintiffs of this covenant of theirs? 

No case is reported, I believe— at least none 
has been produced on the hearing — in which 
the court has undertaken to compel a parts' 
to build a railroad. In fact, the case of South 
Wales Ry. Co. v. Wythes, 1 Kay & J. t 1S6, 
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5 De Gex, M. & G. S80, is to the "contrary. 
In tuis case the court refused specific per- 
formance of an agreement for the building of 
a branch railway, which was entered into 
during the pendency of a bill before parlia- 
ment. See, also, Attorney General v. Bir- 
mingham & O. Junct By. Co., 3 Macn. & G., 
453, 16 Jur. 113, affirming 15 Jur. 1024, 7 
Eng. Law & Eq. 2S3; People v. Albany & 
V. R. Co., 24 N. Y. 261. 

There are several cases on the subject of 
building houses and bridges, which, as that 
subject bears an analogy to that of building 
railroads, I will now examine. The first case 
claiming attention is that of City of London 
v. Nash, 3 Atk. 512, 1 Ves. Sr. 12. In this 
case, Lord Hardwicke decreed, that a coven- 
ant in a lease to rebuild should be specific- 
ally enforced, on the ground that it was es- 
sential to the security of the landlord; but, 
at the same time, he held that a covenant to 
repair would not be enforced, because com- 
pensation in damages could be had at law. 
This case does not seem to place the jurisdic- 
tion of the court to compel the performance 
of the contract on any ground generally ap- 
plicable to building contracts. The next case, 
in the order of time, is Errington v. Aynesly, 
2 Brown, Ch. 341, in which Sir Lloyd Ken- 
yon, master of the rolls, refused to decree a 
specific performance of a contract to build, 
mainly on the ground that if one person 
would not build, another might be found who 
wQuld. In Lucas v. Comerford, 3 Brown, Ch. 
166, 1 Ves. Jr. 235, decided very shortly after 
the above case, Lord Thurlow held the same 
doctrine, and refused a decree, saying, that 
the court could not undertake to superintend 
the construction of a building, any more than 
it could the repairing of it In Mosely v. 
Virgin, 3 Ves. 184, Lord Loughborough re- 
fused to decree the performance of a contract 
to lay out £1,000 in a building, because there 
was not sufficient definiteness in the contract. 
But he took occasion to say, that there would 
be a distinction between the case of a cove- 
nant to repair, and one to build; and that 
cases might arise where the contract, being 
sufficiently specific, might perhaps be en- 
forced. I think that Lord Loughborough, in 
alluding to Lord Thurlow's decision, did not 
correctly state the grounds of it; yet it does 
not seem to me that he intended to overrule 
that decision, or that he said anything which 
could have such an effect. In Flint v. Bran- 
don, 8 Ves. 159, the chancellor refused to de- 
cree the specific performance of an agree- 
ment to level and fill up a gravel-pit, on the 
ground that an adequate remedy for a breach 
of such contract could be had at law. 

Thus far it would seem that no case over- 
rules the decision of Lord Thurlow against 
decreeing specific performance of building 
contracts. We are now, however, to examine 
a class of cases which are supposed to es- 
tablish a contrary doctrine. Before we enter 
upon their consideration, let us remark cer- 
tain circumstances which attend them. (1) 1 
20fed.cas. — 79 



In each case, the building was to be done up- 
on the land of 'the person who agreed to do it 
(2) The consideration for the agreement, in 
every instance, was the sale or conveyance 
of the land on which the building was to be 
erected; and the plaintiff had already, by 
such conveyance on his part, executed the 
contract (3) In all of them, the building 
was in some way essential to the use, or 
contributory to the value, of adjoining land 
belonging to the plaintiff. 

The first of these cases is that of Storer v. 
Great Western By. Co., 2 Young & C. Ch. 4S. 
The plaintiff had sold to the railway com- 
pany the right of way through his pleasure- 
grounds, and the company had agreed, in 
order that he might have the full use of his 
adjoining land, that it would make an arch- 
ed way under its road-bed, large enough for 
a wagon loaded with hay to pass with facil- 
ity. The court decreed that the arched way 
should be made. The vice chancellor said r 
that "it was competent for that court to en- 
force the specific performance of a contract 
by the defendant to do defined work upou 
his own property, in the performance of 
which the plaintiff has a material interest, 
and one which ednnot be compensated in 
damages." The next case is that of Price 
v. Mayor, etc., of Penzance, 4 Hare, 506. 
In this case, the plaintiff had sold the town 
some land, and the corporation covenanted 
to lay out streets, and build houses on it, 
especially to erect a fish-market The de- 
fendants, without awaiting a decree, built a 
market The court, although the relief was 
not resisted, approved the principle above 
stated. Vice Chancellor Wigram says: "The 
contract was, that the corporation having 
purchased the plaintiff's land, should, at 
their own expense, make a street, and also 
a market Under this contract, the corpora- 
tion have taken possession of the land, an„l 
converted it; and having had the benefit of 
the contract in specie, as far as they are 
concerned, I need not say that the court will 
go to any length which it can, to compel 
them to perform the contract in specie." In 
Stuyvesant v. Mayor, etc., of New York 
City, 11 Paige, 414, the plaintiff, being the 
owner of a large tract of land in the city of 
New York, had granted to the city corpora- 
tion a certain part thereof for the purposes 
of a public square; 'and in the conveyance 
which was executed by the defendant, it cov- 
enanted to grade, inclose, and improve the 
premises in a manner therein provided, the 
plaintiff having exacted this covenant in 
order to increase the value of the adjoining 
lands which he retained. After two judg- 
ments at law for damages, he brought his 
bill for specific performance, and Chancellor 
Walworth decreed in his favor. In the course 
of his opinion, that distinguished jurist 
says: "The true rule on the subject of decree- 
ing the specific performance of a covenant 
in such cases is. that where, from the nature 
of the relief sought, performance in specie 
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will alone answer the purposes of justice, 
this court will compel a specific performance, 
instead of leaving the complainant to a rem- 
edy at law, which is wholly inadequate. The 
court has jurisdiction, therefore, to compel 
the specific performance by the defendant of 
a covenant to do certain specified work, or 
to make certain improvements or erections, 
upon his own land for the benefit of the 
.complainant, as the owner of the adjoining 
property, who has an interest in having such, 
work done or such improvements or erec- 
tions made; and where the injury to the 
complainant, from the breach of the coven- 
ant, is of such a nature as not to be capable 
of being adequately compensated in dam- 
ages." In Birchett v. Boiling, 5 Munf. (Va.) 
442, the partners had entered into a contract 
to build a hotel on the land of the plaintiff, 
which he agreed to convey for that purpose, 
and to receive two shares of the capital 
stock of the hotel therefor. He conveyed, 
and removed some buildings from the land, 
and delivered possession. The other parties 
commenced erecting the hotel, but after- 
wards abandoned the enterprise. The court 
decreed that they should complete the build- 
ing. All these cases are clearly referable to 
the principle laid down in the case of Stor- 
er v. Great Western Ry. Co. Judge Story 
adopted the precise language of the court in 
that case, without claiming that the prin- 
ciple goes any further. Story, Eq. Jur. § 
721a. I think the cases cited rest on a 
principle clearly distinguishable from that ot 
enforcing building contracts generally, in 
which parties have contracted, for money or 
personal property as the consideration, to 
build on the plaintiff's land; and there is no 
special reason to render non-performance in- 
capable of being compensated in damages. 
In a case reported in 3 Humph. (Tenn.) 657, 
upon a contract like that in the case last 
cited, except that it was wholly executory, 
the court refused to decree specific per- 
formance against the party who Tvas to con- 
vey the land, although the plaintiffs were 
ready and willing to perform on their part 

I have thus attempted to analyze all the 
cases bearing on the subject which have been, 
cited by counsel, or which I have been able 
to find in the short time I have had for ex- 
amination; and I do not think that any of 
them overrule, or are in any manner incon- 
sistent with, the case decided by Lord Thur- 
low, in 3 Brown, Oh. 166, notes, 1 Ves. Jr. 
235. On the contrary, the decrees which 
have been granted are based upon principles 
entirely reconcilable with that case. And 
when we take into consideration the length 
of time it has stood, during which no decree, 
resting on the general principle, has been 
rendered to enforce a building contract, 1 
am inclined to concur fully with Judge Story, 
that "in cases of contract to build a house or 
a bridge," or, I will venture to add, a rail- 
road, "a specific performance would not now 
be decreed." 2 Story, Eq. Jur. § 716, note 2. 



I have been much pressed by counsel for 
the plaintiffs with the argument of the dis- 
tinguished jurist just named, in favor of a 
general enforcement of this class of con- 
tracts. 2 Story, Eq. Jur. § 728. But it is evi- 
dent that the author is there stating not 
what the rule is, but what he thinks it should 
be. And I cannot say that I am very strong- 
ly impressed by the reasoning with which he 
supports the abstract propriety of his opin- 
ion. It seems to me, that to establish the 
general doctrine that contracts for build- 
ing may be specifically enforced in equity, 
would be to invite into litigation, very many 
matters which are now generally settled by 
the parties on a basis much more beneficial 
to both; and that it would require the con- 
stant supervision of the court, through its 
officers, in the conduct of affairs, it is very 
poorly adapted to administer. The result ot 
the court's drawing to itself such a juris- 
diction would certainly be far less remedial 
than the ordinary action for damages. 

There is another consideration to he noted 
in this connection. If the act to be done by 
the delinquent party, whether the plaintiff or 
the defendant here, were a single act, to com- 
pel which a single decree of the court would 
be sufficient, a case would be presented very 
unlike that before us. Years must elapse be- 
fore this work can be done and paid for. At 
every step in its progress, the interposition of 
the court, either by orders in this case, or by 
decrees in successive cases, may be invoked, 
if we are at this time to lend the aid of chan- 
cery to either of the parties. It is not dif- 
ficult to foresee the mischiefs of such a course. 
The rule is settled, even in the English chan- 
cery, where the jurisdiction is greatly extend- 
ed in all such cases, that it will decree specific 
performance only when it can dispose of the 
matter by an order capable of being enforced 
at once; that it will not decree a party to per- 
form a continuous duty extending over a num- 
ber of years, but will leave the opposite party 
to his remedy at law. It was on this prin- 
ciple that Lord Hardwicke proceeded in the 
case of City of London v. Nash, cited above. 
In answer to the objection to the plaintiffs 
having specific performance of the contract, 
he expressly says: "The objection will not 
hold, for upon a covenant to build, the plain- 
tiffs are clearly entitled to come into this court 
for a specific performance— otherwise on a 
covenant to repair; for to build is one entire 
single thing, and if not done prevents that 
security which the city of London has for. the 
rent by virtue of the lease." And this may 
have been a reason, and a very strong rea- 
son, for the rule, now well settled, that a 
covenant to repair will not be specifically en- 
forced. Gervais v. Edwards, 2 Dru. & War. 
80; Hills v. Croll, 2 Phil. 60; Sanderson v. 
Cockermouth, etc., Ry. Co., 11 Beav. 497; 
Nickels v. Hancock, 7 De Gex, M. & G. 300, 
327; Ogden v. Fossick, 11 Wkly. Rep. 128. 

The case cited above of South Wales Ry. 
Co. v. Wythes, 1 Kay & J. 1S6, 24 Law J. 
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Ch. 1, Is in many of its features like that 
before us now. After some negotiations be- 
tween the parties, not necessary here to notice, 
a, memorandum was entered into between the 
company and the defendants as contractors, 
providing, among other things, that "the com- 
pany to find the land within a reasonable 
time, and build the stations. The contractors 
to give a bond to the amount of £50,000 to se- 
cure the performance of their contract, and 
to undertake to execute the works for a 
double line of railway, and the ballasting and 
permanent way for a single line, according to 
the terms of the specification to be prepared 
by the engineer for the time being of the com- 
pany, for the sum of £290,000, to be complete 
ready for opening by the 1st of December, 
1855, to be paid in a new stock to be created, 
bearing £5 per cent interest from the day of 
the line being so ready for opening, such in- 
terest being derived from the receipts upon 
the branch line, £60 per cent of such gross 
receipts being devoted to such purpose, and an 
additional £10 per cent of such receipts, mak- 
ing £70 per cent, on all traffic over the said 
branch, which shall pass to and from, or be- 
yond Carmathen, or any other more distant 
place on the main line, the residue of the 
gross receipts upon the said branch being re- 
tained by the company for working the branch; 
any arrear of the interest of £5 per cent in one 
year to be made good out of any surplus in any 
following year or years until the stock is 
redeemed. * * * Any of the details of this 
arrangement, in case of difference, to be de- 
termined by a referee, to be appointed by the 
solicitor general for the time being, "on the 
application of either party, such referee to" 
4raw out and settle, on behalf of both parties, 
the documents necessary to cany it out. The 
arbitrators, under working clause, to have the 
power of considering whether the mode of 
working the Pembroke branch is reasonable, 
having reference to the company's mode of 
working the branch to Heyland, and if the 
arbitrators make any award, both parties to 
abide by it" 

A bill was filed to compel the specific per- 
formance of this contract by the company 
against the contractors. To the bill was a 
general demurrer, which' Vice Chancellor 
Woods sustained, and the case was appealed 
to the lord justices. Lord Justice Knight 
Bruce, in his judgment, says: "There are sev- 
eral very satisfactory reasons why a specific 
performance of this agreement should not be 
enforced in a court of equity, and I will men- 
tion some— I do not say all— of those reasons. 
In the first place, by the agreement, it is pro- 
vided, in the most vague terms, that the plain- 
tiffs shall find the land— the land, I suppose, 
for the stations— within a reasonable time, 
and build the stations; then the contractors 
are to give a, bond for £50,000 to secure the 
performance of their contract, and they are 
to execute the works for a double line of rail- 
way according to the terms of the specifica- 
tions to be prepared by the engineer 'for the 



time being' of the company; then the contract 
provides for the payment of a sum of £290,- 
000 to the defendants, with interest, in a man- 
ner which I assume, for the purposes of the 
argument, to be intelligible. Skilful, expe- 
rienced, and honorable as the engineer of this 
present time, and of the time of the contract, 
is and was, it is obvious that the engineer of 
the time when the works may be, if ever, com- 
pleted, may not be the engineer of to-day, and 
the engineer of that time might be both incom- 
petent and dishonest. In my opinion, it would 
not be a proper course for a court of equity to 
take, to force such an agreement on any man 
or body of men. But, then, it has been said, 
that a specification has been prepared by the 
present engineer of the company, Mr. Brunei; 
but that makes no difference. Whether if 
such specification had been not only prepared, 
but accepted and approved of by the defend- 
ants, that would have made any difference, it 
is not necessary to say, because there is no 
such allegation in the bill; the only allega- 
tion in the bill being, that the plaintiffs be- 
lieve that the specification had been approv- 
ed." He closes by saying: "I have never 
known any attempt like the present; and cer- 
tainly this court will be no party to the enter- 
tainment of a suit to enforce so vague, so ob- 
scure, so uncertain an agreement, the suit to 
enforce which has been successfully demurred 
to; and the suit, being frivolous and utterly 
vain, will be of course dismissed, and, equally 
of course, be dismissed with costs." 

It will be observed that the infirmity of un- 
certain and vague stipulations is common to 
that and this contract, for this line of road re- 
mains unlocated, and, according to the usual 
course of such enterprises, must be subject 
to changes not possible now to foresee; and 
in this way differences irreconcilable between 
the parties, and which this court cannot de- . 
termine, may, and almost certainly will, arise. 
So, too, as to the performance of the work, the 
same difficulties are very likely to occur. 
Then there is the great consideration of time. 
Years will be required for the execution of 
the contract. In the ease cited, twenty-two 
miles of a branch road was to be built. Here 
is a line of 360 miles stretching out into a new, 
unpopulated, almost unknown region. Other 
points of similarity might be mentioned. 'In 
fact, where the cases differ, it is against the 
claim of the plaintiff here. 

It seems, therefore, that in granting this in- 
junction, which would require that this rail- 
road should be built, equipped, and delivered 
by one party, and payments made by the other 
under the control and compulsion of the court, 
I should be going far beyond any adjudged 
case, or any principle established by any ad- 
judged case. More than that, I should pro- 
ceed in the very face of some of the highest 
authorities, and, in direct opposition thereto, 
inaugurate a policy without a precedent, in- 
volving interests of the greatest consequence 
to every-day life. The effect of the doctrine, 
if established, no wisdom can foresee. 
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Entertaining these views, I must decline to 
make this advance, and shall overrule the mo- 
tion for an injunction. Motion for an injunc- 
tion overruled. 
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Case "No. 12,081. 

ROSS v. WOLFINGER et al. 

ROSS v. SUNDRY OTHER PARTIES (five 
cases). 

T5 O. G. 117; Merw. Pat Inv. 448.] i 

Circuit Court, N. D. Illinois. July 31, 1873. 

Patents — Combination of Cabinet and Sewing 
Machine — Novei/tt — Invention. 

1. A cabinet and a sewing machine being each 
of them old and well-known articles, and it hav- 
ing been the practice of some manufacturers, 
previous to the plaintiff's patents, to forward 
sewing-machines *o the purchasers packed in a 
box large enough to contain the treadle and 
pitman, and with a hole in the top for connect- 
ing the pitman with the machine placed upon 
it: Mdd, in view of these circumstances, that 
it required no invention to inclose the treadle 
of a sewing-machine within a cabinet provided 
with a door, and to place the stock on the top, 
so that both should be connected; and a claim 
for such a combination of a cabinet and a sew- 
ing-machine was held invalid. 

2. There is no invention in placing a box over 
a sewing-machine when not in use in order to 
protect it from dust, and a claim for it cannot 
be sustained. 

3. Doubted whether protecting the treadle 
and pitman of a sewing-machine from dust in- 
volves sufficient utility to sustain a patent. 

In equity. 

E. L. Sherman, for complainant. 
Geo. G. Bellows and Geo. L. Chapin, for 
defendants. 

BLODGETT, District Judge. These are all 
cases brought by the same complainant 
, against the defendants for the infringement 
of a patent. The patent was granted to 
Francis A. Ross and William H. Marshall, on 
the 25th day of August, 1855 [No. 13,499], 
and reissued on the 26th of February, 18G1 
[No. 1,145], and then extended on the ex- 
piration of the first fourteen years for a term 
of seven years from the 25th day of August, 
1869. The patent contains three claims, but 
the infringement is only claimed by the bill 
in this case, and by the complainant's coun- 
sel upon the two first claims, which are as fol- 
lows: We claim— 1. Our invention is a com- 
bination of a cabinet provided with a proper 
door or doors with a sewing-machine, in such 
a manner that the pedal of the machine shall 
be inclosed by the cabinet and the needle- 
stock or arm shall be above its upper surface, 
the combination being substantially such as 
described. 2. We claim, in combination with 

i [Merw. Pat. Inv. 448, contains only a par- 
tial report.] 



the cabinet and the sewing-machine, &c, 
* * * * * a |j 0X or cover substantially 

such as is described, serving the purpose speci- 
fied, the combination being substantially such 
as herein set forth. That is to say, this in- 
ventor claims to have invented a combina- 
tion of a sewing-machine with a cabinet or 
case upon which it is worked or with which 
it is used. He does not claim to have invented 
either the cabinet or the sewing-machine; but 
has merely put the two together. Taking the 
sewing-machine off of the table or bench on 
which it must necessarily stand in order to be 
operated, he put it on top of a cabinet, and 
put the foot-pedal to operate it inside of the 
cabinet, so that it can be operated there, and 
claims a patent. 

The cabinet, as the proof shows in this case, 
has been used for a great many years as a 
common household article of furniture for 
various purposes, used more frequently in 
the form of a wash-stand in country houses, 
or what is called a "cottage wash-stand," with 
doors and conveniences for closing it up in 
front to conceal the furniture which may be 
placed there; and all these parties have done 
was to take a common inclosed wash-stand 
and put a sewing-machine on it. The evi- 
dence shows that, prior to these patents being 
granted, the Singer Manufacturing Company, 
who were then just commencing the introduc- 
tion of their sewing-machine into the market, 
were^in the habit of sending out their ma- 
chines packed in a box large enough to hold 
the treadle and the pitman, with a hole cut in 
the top, or directions for cutting the hole in 
the top, so that the pitman could be made to 
connect, and fitting the machine on top of the 
box, so that the box in which the machine 
was shipped became the cabinet upon which 
it was operated or could be used as such; and 
I can see no difference between the contriv- 
ance thus made and introduced by Singer and 
this patentee's cabinet, except that this pat- 
entee has a door hung on hinges, which can 
be opened or closed at will, and which only 
excludes the dust from the treadle and pit- 
man, because the machine itself sits on top 
of the cabinet, and other appliances must be 
used to keep the dust from the machine. I 
should have very great doubt whether there 
is utility enough, practically, in the mere in- 
closing of the pitman and treadle of a sewing- 
machine in a box to justify the issuing of a 
patent for that purpose on the score of use- 
fulness, although the measure of usefulness 
is not alone the criterion by which the patent 
office is governed in issuing a patent on the 
ground that it is both novel and useful. If it 
has any use at all I think the patent office 
assumes that the degree or extent or measure 
of usefulness is not to be inquired into by them; 
but certainly there is no proof in this case to 
show that it is any benefit whatever to the 
pitman and treadle of a sewing-machine to 
keep them inclosed from the dust. There are 
very few wearing parts in it— no delicate parts, 
nothing which would apparently require to be 
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kept from the dust; but be that as it 
may, the complainant's device was simply 
taking an ordinary cabinet or wash-stand and 
putting bis pitman and treadle inside of it 
and the machine on top of it, and making 
another box to set over the maehine to keep 
the dust from it. That is all the complain- 
ant's device amounts to. I cannot perceive 
that, in the light of the testimony in regard 
to the Singer cabinet or case which, as the 
proof shows, was introduced as early as 
1851, there was any novelty in the Ross and 
Marshall device, as Singer did substantially 
the same thing before them; and so far as 
the top box is concerned, which was intend- 
ed to cover the machine itself, any other cov- 
ering, such as a cloth or curtain hung or 
turned over the machine, would naturally sug- 
gest itself for the purpose of protecting the 
machine from dust; and I cannot conceive 
myself that there is any invention in this de- 
vice of using a box instead of a cloth or cur- 
tain. It is a mere aggregation of useful parts, 
neither of those parts performing in my esti- 
mation, any additional or new functions by 
being brought together. There is no such act 
of the mind as arises to the dignity of an 
invention about this device. There is noth- 
ing more than what would ordinarily suggest 
Itself to any person of mechanical skill with- 
out a particle of original genius or calling in 
play any inventive faculty. A person possess- 
ing a sewing-machine, and having directions 
that, In order to work it they must first set 
it upon a table or upon a bench and adjust 
the pitman to the treadle in such manner as 
to produce the motion from the foot, and, 
seeing that some part of the machinery at 
least would be liable to injury by dust, wouia 
naturally adopt the wash-stand or some such 
article of furniture as the most convenient 
and best adapted to subserve the purposes of 
the new machine; and to turn a box or throw 
a blanket over it at night, after he or she had 
placed the machine on the wash-stand, for 
the purpose of keeping the working parts free 
from dust, would naturally suggest itself to 
any person of ordinary habits of neatness and 
care. I cannot see that any invention is in- 
volved in such an act. There is no such origi- 
nation of a new thing as entitles a party to a 
patent upon it. I shall, therefore, feel bound, 
under the testimony in the case, to dismiss all 
these bills, with the costs, for want qf equity. 
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Case Wo. 13,082. • 

ROSSITER et a], v. HALL, 

[5 Blatchf. 362.] i 

Circuit Court, E. D. New York. Dec. 3, 1866. 

Copt right — Photographic Copies — Notice op 
Copyright. 
1. Under the copyright act of February 3, 
1831 (4 Stat 436), it is an infringement of a 

i [Reported by Hon. Snmnel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



copyright for an engraving, to reproduce copies 
of it by the photographic process. 
[Cited in Werckmeister v. Pierce & Bushnell 
Manuf'g Co., 63 Fed. 448.J 

2. Under the provision of the 5th section of 
said act, which requires a copyrighted engrav- 
ing to have the information that it is copyright- 
ed "impressed on the face thereof," it is a suffi- 
cient compliance with the law, if such informa- 
tion be engraved on the' plate and printed from 
it, in such a position as not to he covered when 
the picture is properly framed with a reasonable 
margin. 

In equity. This was an application [by 
Thomas P. Rossiter and Louis R. Mignot] for 
a provisional injunction, to restrain the de- 
fendant [Joseph Hall] from making and sell- 
ing photographic copies of a copyrighted en- 
graving called "The Home of Washington." 
The copyright was secured in 1863. 

Charles Tracy, for plaintiffs. 
Ira D. Warren, for defendant. 

BENEDICT, District Judge. This case 
comes before me upon a motion for an injunc- 
tion to restrain the defendants from produ- 
cing and selling photographs of an engraving 
known as "The Home of Washington." The 
papers read show that the engraving in ques- 
tion is a duly copyrighted engraving, owned 
by the plaintiffs, and that the defendant, by 
the photographic process, has produced a neg- 
| ative representation of this engraving, from 
which he prints photographs of it in various 
sizes, and is disposing of the same without 
the consent of the plaintiffs. This the de- 
fendant claims the right to do, upon the 
ground that the copyright laws do not forbid 
v the making of photographs of copyrighted en- 
gravings. 

The act of February 3, 183i (4 Stat 436), 
in the first section, declares, that any person 
who shall invent, design, etch, engrave, work, 
or cause to be engraved, etched, or worked 
from his own design, any print or engraving, 
shall have the sole right and liberty of print- 
ing, reprinting, publishing, and vending such 
print, cut, or engraving, in whole or in part; 
and, in the seventh section, it declares, that 
if any person shall engrave, etch or work, sell 
or copy, or cause to be engraved, etched, 
worked, or sold, or copied, either on the whole 
or by varying, adding to or diminishing the 
main design, with intent to evade the law, 
such offender shall forfeit the plate on which 
such engraving, cut, or print, shall be copied, 
and shall further forfeit one dollar for every 
sheet of such print, cut, or engraving, which 
may be found in his possession. 

The argument of the defendant is, that the 
exclusive privilege given by the first section 
of the act, does not include the photograph- 
ing the copyrighted engraving, because that 
is not a "printing" or a "reprinting," and 
that the general words of the seventh sec- 
tion cannot be held to forbid in others what 
has not been exclusively reserved to the au- 
thor by the words of the first section; and, 
further, that photographing could not have 
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been within the intent of the law-makers, as 
the art of photography had not been discov- 
ered when the act was passed. In support 
of such a construction, the decision of Judge 
Shipman, in the case of Wood v. Abbott 
[Case No. 17,938], is cited. I cannot agree to 
the construction of the act which is contend- 
ed for. In my opinion, sections one and sev- 
en should be read together; and, so taken, 
the words used disclose a clear intent to pro- 
tect a copyrighted work from such a mode of 
duplication as is practised by the defendant. 
Section seven provides, that any person who 
shall engrave, etch or work, sell or copy the 
engraving, shall be an offender. The word 
"copy" is a general term, added to the more 
specific terms before used, for the very pur- 
pose of covering methods of reproduction not 
included in the words "engrave, etch or 
work," and, if it covers anything, should cov- 
er the photographic method, which, more 
nearly than any other, produces a perfect 
copy. This construction of the American act 
is sustained by the construction given by the 
English courts to the British act, which con- 
tains the word "copy," used in a similar con- 
nection. Hence, in Gambart v. Ball, 14 O. B. 
(N. S.) 306, where the question was, wheth- 
er the copyright of the engraving of Rosa 
Bonheur's "Horse Fair" was infringed by 
photographing it, Erie, 0. J., says: "Is a re- 
production of the print by photography a 
manner of copying? To that I answer in the 
affirmative." And the three other judges ex- 
press the same opinion. Indeed, to hold oth- 
erwise, would work a substantial repeal of 
the copyright laws in many cases. For, not 
only engravings but books may be repro- 
duced by the photographer, and, under the 
construction claimed by the defendant, au- 
thors and publishers would be in no way pro- 
tected against such reproduction of their 
works, while the art has been carried to such 
perfection that the photographic copies of cer- 
tain classes of engravings, which can be pro- 
duced at a trifling cost, are, for the purposes 
of trade, nearly or quite equal to the orig- 
inals. It needs but an allusion to the amend- 
ment to the copyright law of 1831, passed in 
1865 (Act March 3, 18G5; 13 Stat. 540), to 
dispel any doubt as to the proper construc- 
tion of the act of 1831. This amendment 
was passed in order to protect original photo- 
graphs, which were supposed not to be em- 
braced by the words "print, cut, or engrav- 
ing," used in the act of 1831. In order to 
accomplish that, it simply provides, that the 
provisions of the act of 1831 "shall extend to 
and include photographs and the negatives 
thereof, which shall hereafter be made, and 
shall enure to the benefit of the authors of 
the same, in the same manner and to the 
same extent, and upon the same conditions, 
as to the authors of prints and engravings." 
But it does not add the word "photograph" 
to the words used in the seventh section. If, 
then, the word "copy" does not cover the pho- 
tographic process, photographs can with im- 



punity be reproduced by the only method 
ever likely to be resorted to for the purpose, 
and the amendment gives them no protection 
at all. The construction I have given to the 
act of 1831 is necessary to render of any ben- 
eficial effect the amendment of 1805. 

This conclusion is entirely consistent with 
the construction given to the act of 1S31 in 
the decision of Judge Shipman cited by the 
defendant. What Judge Shipman decided in 
that case was, that, previous to the amend- 
ment of 1865, a photograph could not be the 
subject of a copyright, as it was not a print, 
cut, or engraving, within the meaning of the 
1st section of the act of 1831. The learned 
judge did not decide or discuss the question 
whether the word "copy," in the 7th section, 
includes photographic copies, which is the 
question here. 

Another point taken by the defendant 
should also be noticed, which is, that the 
plaintiffs' engraving did not have upon it the 
information that it was a copyright, required, 
by the 5th section of the act, "to be impressed 
on the face thereof." It appears, that the 
usual legal memorandum of copyright was, 
in this case, in engraved letters, placed some 
three inches below the picture itself, and 
printed with the picture from the plate. The 
affidavit of Mr. Knoedler shows, that the no- 
tice would be seen in the margin of the print 
when properly framed, and that it was placed 
in the usual position. The defendant claims 
that the words of the act, "impressed on the 
face thereof," require the notice to be placed 
on the picture itself instead of on the mar- 
gin. But I think, that, when the required 
notice is plainly engraved on the plate from 
which the print is taken, within the line of 
a reasonable margin, and where it would not 
be covered when properly framed, it is im- 
pressed on the face, within the meaning of 
the act. 

It seems, therefore, quite clear, that the de- 
fendant is infringing upon the plaintiffs' 
copyright, and I must grant the motion for 
an injunction to restrain him. 



EOSSTEUSCHER (MORTIMER v.). See 
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ROTCHFORD v. MEADE. 

[3 Cranch, C. C. 650.] i 

Circuit Court, District of Columbia. Nov., 
1829. 

Replevin — Cognizance — Joinder op Counts. 

In replevin, several counts cannot be joined 
in the cognizance. 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
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The defendant made cognizance in three 
counts: 1st. As bailiff of Schoifield, attorney 
of Harper; 2d. As bailiff. of Harper; and, 
3d. As bailiff of Schoifield, upon his own 
seizin. The plaintiff demurred specially to 
the cognizance, for duplicity. The Virginia 
statute only gives to plaintiffs in replevin the 
right to plead double; not to the defendants. 

THE COURT (nem. con.) was of opinion 
that several counts cannot be joined, in cog- 
nizance in replevin; and especially claims 
in different rights, which could not be joined 
in a declaration. 

Judgment for the plaintiff on the demurrer. 



ROTER (ROBERTS v.). See Case No. 11, 
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Case Ho. 12,084. 

ROTH v. CITY INS. CO. 

[6 McLean, 324.] i 

Circuit Court, D. Ohio. April Term, 1855. 

Insurance — Fire — Survey op Property — Repre- 
sentations—Good Faith. 

1. Where an agent of an insurance com- 
pany makes the survey and the representation 
of the property to be insured, being as well ac- 
quainted with the situation of the property as 
the assured, any misrepresentation does not 
avoid the policy. 
[Cited in brief in AEtna Live-Stoek, Fire & 
Tornado Ins. Co. v. Olmstead, 21 Mich. 249; 
Annapolis & E. R. Co. v. President, etc., 
of the Baltimore Fire Ins. Co., 32 Md. 39; 
Mullin v. Vermont Mut. Pire Ins. Co., 58 
Vt. 124. Cited in Waterbury v. Dakota Fire 
& Marine Ins. Co., 6 Dak. 471, 43 N. W. 
701.] 

2." When the survey and representation of the 
premises are filled up on the representation of 
the assured, the agent having no knowledge 
of the premises, the policy is void, if any fact 
apon the risk be omitted or misrepresented. 

3. Like all other contracts, the contract of in- 
surance must be made in good faith. 

4. Where the form of the instructions re- 
quired the assured to apply to an agent of the 
company, if there be an agent in his district; 
and if the assured shall undertake to make the 
survey and representation himself, he shall be 
held strictly to conform to the requirements to 
make a valid policy, would seem to imply that 
if the agent be called to make the survey and 
representation and acts, the assured is not 
bound for the accuracy of the representations. 

[Cited in Howard Fire & Marine Ins. Co. 
v. Cornick, 24 III. 462; Simmons v. West 
Virginia Ins. Co., 8 W. Va. 494-496.] 

5. There are many facts on which a jury 
should pass, in regard to the risk, &c. 

[This was an action at law by Frederick 
Roth against the City Insurance Company to 
recover damages for the nonperformance of 
an insurance policy.] 

Mr. Walker, for plaintiff. 
Mr. Swayne, for defendant 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 



OPINION OF THE COURT. This is an 
action on a policy of insurance, which bears 
date the 5th of May, 1852, of two thousand 
dollars, for one year, on a brick dwelling 
house in Nashville, in the state of Tennessee. 
The damages claimed fall short of the amount 
insured. The declaration was in the usual 
form, in answer to which the defendant filed 
the general issue and several special pleas. 
To some of the pleas demurrers were filed, 
and to others issue was joined. But the 
parties waived the questions ' raised by the 
pleadings, except in regard to concealment 
and misrepresentation of the premises, on 
the application for insurance, and submitted 
the case on the questions of law. 

The policy contained the following clause: 
"This policy is made and accepted in refer- 
ence to the proposals and conditions here- 
unto annexed, which are to be used and re- 
sorted to, in order to explain the rights and 
obligations of the parties hereto, in all cases 
not herein otherwise specially provided for." 
The conditions referred to are, "All applica- 
tions for insurance must be made to the sec-; 
retary, and the subject offered for insurance- 
accurately described." "If the property of- 
fered for insurance is within the district of 
a surveyor of this company, he will examine 
and report thereon, unless the party apply- 
ing shall elect to make his own survey, in 
which case such survey shall be made accord- 
ing to the printed form of instructions issued 
from the office of this company, and the- 
party furnishing such survey shall be respon- 
sible for the accuracy thereof; but if the 
property offered for insurance is not within 
the district of a surveyor, then the applicant 
must himself furnish an accurate and just 
description thereof, viz., the dimensions of 
each building; of what materials constructed; 
the internal division and arrangement there- 
of; how warmed, (and where stoves are 
used, how in particular the pipes are con- 
ducted,) how occupied, whether as private 
dwellings, or how otherwise; the name of 
the present occupant or occupants; how sit- 
uated in respect to contiguous buildings; the 
occupation of such contiguous buildings, and 
the materials with which they are construct- 
ed," &c. "If any person insuring any build- 
ing or goods in this office shall make any 
misrepresentation pv concealment; or if after 
the expiration of a policy of insurance, and 
before renewal thereof, the risk of the build- 
ing shall be increased by any means whatso- 
ever; or if, after insurance'effected, either by 
the original policy or by renewal thereof, the 
risk shall be increased by any means what- 
ever, within the control of the assured; or 
if such buildings or premises shall be occu- 
pied in any way so as to render the risk 
more hazardous than at the time of insuring 
or renewal, such insurance shall be void and 
of no effect." 

The application for insurance represented 
the building to be insured as brick, situated 
on the north side of Lower Water street, in 
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the city of Nashville, Tennessee, occupied as 
a dwelling house by the assured, worth from 
two thousand eight hundred to three thou- 
sand dollars, "and that buildings were on 
each side of the dwelling house assured, 
from sixty to seventy feet." The parties 
■agree that the steam saw-mill is between fif- 
ty-four and fifty-five feet from the dwelling- 
house insured, by actual measurement; and 
it appears that the house took fire by the 
sparks from the saw-mill, which was burnt 
down. Mr. Warne, who is agent for the 
company, and took the insurance, being 
sworn, states that Roth, having an insurance 
on his house in one of the Nashville offices, 
which was about to expire, said to witness, 
that as some of his friends had insured in 
the Cincinnati Insurance Office, he was de- 
sirous of having his house insured by it; and 
the deponent states that he was well ac- 
quainted with Roth's property, being his 
family physician; the blank survey was filled 
out by the witness, and after being read to 
the plaintiff was signed by him, and witness 
forwarded it to the Cincinnati office and re- 
ceived the policy. The witness was well ac- 
quainted with the locality of the buildings. 
When the question was asked of Mr. Roth, 
how far his dwelling was from the saw-mill, 
his answer was, "I suppose some forty or 
fifty feet." The distance was not measured 
by the witness, but was put down in the sur- 
vey "about fifty feet." He says Mr. Roth is 
a German, and speaks the English language 
so as- scarcely to be understood. Witness be- 
lieved himself the distance to be about fifty 
feet. As witness was so well acquainted 
with the property, Roth could not have mis- 
represented its situation. The injury to the 
insured was fully two thousand dollars. On 
the 10th of September, 1852, the secretary of 
the insurance company wrote to the agent: 
"We are in receipt of Mr. Roth's proof of 
loss, and we regret to say it corroborates 
the report that came to us, that the steam 
saw-mill was nearer the dwelling than is set 
forth in Mr. Roth's survey, on which the 
policy was issued. Besides the erroneous 
statement of the distance, we find that the 
survey is silent as to the nature of the occu- 
pancy of the contiguous buildings. By his 
silence we were led to suppose such build- 
ings were not of an extra hazardous occupa- 
tion; had the survey been explicit on that 
point, we should, without hesitation, have 
declined the risk; and we have thus been 
led into the issuing of the policy, under an 
erroneous representation of the hazard." 

There being no controversy about the facts, 
the cause is submitted to the court on the 
above statement. 

In the argument the plaintiff denies the 
concealment and misrepresentation which are 
set up in the defense, and insists that the 
survey having been made by the agent of the 
company, who was well acquainted with the 
locality of the premise:*, being the family 
physician of the plaintiff, the plaintiff is not 



chargeable in law with any misrepresenta- 
tions or concealments in the description of 
the premises. That the distance was not 
measured between the house insured and the 
nearest houses on both sides, but it was 
assumed in the survey as about fifty feet. 
These are the words of the agent in his depo- 
sition; but in the survey the distance is 
stated to be "sixty to seventy feet." The 
memory of the witness is inaccurate in this 
respect. And as the parties agree that the 
measured distance is a little short of fifty- 
five feet between the saw-mill and the dwell- 
ing-house, there was a misrepresentation in 
this respect of five feet. This is the misrep- 
resentation on which the defendant relies. 
The concealment charged consists in not re- 
sponding to two enquiries in the printed form 
of the survey, whether the nearest buildings 
are frame or brick, and how they are occu- 
pied. A note, in the form of the survey fur- 
nished, states, if the nearest building is wood, 
no answers need be given to the interroga- 
tories respecting the walls, sub-divisions, roof 
and gutters, and that the description may be 
given in writing, or by a diagram. And the 
question is, whether the inaccuracy of dis- 
tance, and the omission to describe the steam 
saw-mill, which was the nearest building, 
are fatal to the rights of the plaintiff. A 
steam saw-mill is alleged to be more com- 
bustible than an ordinary wooden building, 
and that, consequently, the risk was in- 
creased, and therefore it was the more im- 
portant that it should be accurately described. 
The main enquiry, as to the liability of the 
company is, whether the survey, having been 
made out by its agent, relieves the plaintiff 
from the objections made. There could not 
in fact have been any inaccuracy as to dis- 
tance, in the statement of the plaintiff, for 
the agent of the company says in his deposi- 
tion, in answer to his enquiry as to the dis- 
tance the plaintiff replied, forty or fifty feet. 
Nor can he in fact be said to have concealed 
anything, as, being an ignorant man, and 
slightly acquainted with the English lan- 
guage, he relied upon the agent to make out 
the description. But notwithstanding this, if 
Warne was legally the agent of Roth in mak- 
ing out the description, and not the agent of 
the company, the plaintiff must be held re- 
sponsible for the inaccuracy and concealment 
charged. The plaintiff contends, if there had 
been no agent present and consenting to the 
whole negotiation, that the facts concealed or 
misrepresented, were not such as to avoid the 
policy. That to work this result, it must be 
a fact which the company, not having the 
means of knowing, cannot be presumed to 
know; or a fact material to the risk, and 
which, if known, would have prevented the 
officer from taking the risk, or at least from 
taking it at the premium charged. The dif- 
ference of ten or five feet in the distance, 
the counsel argues, can be of no importance. 
This may be so, but can it be disregarded 
when the policy has made the statement of 
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the distance a condition? The policy uses 
the word ''contiguous" in reference to the dis- 
tances to be described. The word imports 
■contact, or adjoining; but this cannot be the 
sense in which it was used in the policy. 
Whether the saw-mill increased the risk, 
would seem to be a matter of fact for a jury* 
«nd with propriety the effect of the inaccu- 
racy of distance might also properly be en- 
quired into by a jury. 

On reference to the authorities there will be 
found much conflict on the questions raised. 
The general principles in regard to misrep- 
resentation and concealment, are found- in the 
•elementary works. 1 Phil. Ins. 80; Duer, 281- 
400, and in Carter v. Boehm, 3 Burrows, 
1909. These go upon the ground that the con- 
tract is made on the good faith of the repre- 
sentation by the insured, to whom all the 
facts are known, and which he is bound to 
state. Any concealment of the facts impor- 
tant to the risk, or misrepresentation of them, 
«o as to mislead the underwriters, is fatal to 
the policy. For any failure in this respect, 
neither the ignorance nor inadvertence of the 
party can afford aQ excuse. In Gurry v. 
Commonwealth Ins. Co., 10 Pick. 535, the as- 
sured had been threatened by a person who 
bad been arrested by the plaintiff, that he 
would burn his house when released, which 
was concealed by the plaintiff, perhaps, be- 
•cause he considered it an idle threat; yet the 
•court instructed the jury, if they considered 
the threat material to the risk, and would 
have influenced the underwriters, it was a 
"matter for the jury. In Fowler v. Aetna 
Fire Jns. Co., 6 Cow. 673, where the plaintiff 
represented his two story frame house was 
filled in with brick, which was not true, it 
was held to be fatal to a recovery. When a 
•description is false and not included in the 
policy, it must be material to the risk, or 
it will not vitiate the policy. Delonguemore 
v. Tradesmen's Ins. Co., 2 Hall, 629. It is a 
general rule, to make a representation a war- 
ranty, it must be a part of the policy. Where 
the written application was a part of the 
policy, and the conditions required a descrip- 
tion of buildings within ten rods of the house 
insured, any misdescription should avoid the 
policy. The building insured was a gristrmill, 
having space on all sides, no mention being 
made of a barn within six rods, nor of the 
fact that there was a turning lathe and car- 
penter's bench and tools kept and used in 
the building; although these facts were spok- 
en of at the time of insurance; held that 
these omissions were fatal to the policy. Jen- 
nings v. Chenango Co. Mut. Ins. Co., 2 Denio, 
75. Lord Mansfield held that there is a ma- 
terial distinction between a representation 
and a warranty. A representation may be 
equitably and substantially answered; but a 
warranty must be strictly complied with. In 
De Hahn v. Hartley, 1 Term R. 343, it is 
said in 1 W. Bl. 427, and in 3 Burrows, 1419, 
that a false warranty will vitiate the policy, 
though the loss happens in a mode not affect- 
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ed by the falsity. In Masters v. Madison Co. 
Mut. Ins. Co., 11 Barb, 624, it was held that 
the surveyor and agent of an insurance com- 
pany, on being applied to for an insurance 
upon the plaintiff's mill, went to see the prop- 
erty, and made survey thereof, the plaintiff 
not accompanying him, but leaving him to 
transact the business and to do whatever was 
necessary. The agent then made out the ap- 
plication for the plaintiff to sign, using the 
printed blank furnished to agents for that 
purpose. He was informed at the time by 
the plaintiff's son that there was a mortgage 
on the premises, which was a lien thereon. 
But the application made no mention of any 
incumbrance. Held that the notice given to 
the agent, of the prior incumbrance, was suffi- 
cient notice to the company; and that the 
omission to set forth the mortgage in the ap- 
plication, was not a breach of warranty, or a 
concealment of importance affecting the risk; 
notwithstanding the application, by a memo- 
randum in the margin, required the applicant 
to state whether the property was incum- 
bered, by what and to what amount, and if 
not, to say so, and although the by-laws of 
the company .made the person taking the sur- 
vey the agent of the applicant. Held also: 
"That under these circumstances, the plaintiff 
could not be prevented from recovering 
against the company, upon the policy, by the 
omission to mention in the application, the 
fact that there were other buildings standing 
within ten rods of the property insured, in 
answer to an interrogatory upon the margin 
of the application." Id. "The fact that an ap- 
plicant for an insurance merely mentions the 
nearest buildings, without professing to do 
more, or to make any further statement, does 
not amount to a warranty that there are no 
other buildings within the given distance of 
ten rods." Id. "If there are other buildings, 
it amounts to the withholding of information 
called for by the interrogatory; and then the 
question arises, whether it is material to the 
risk. If the risk is not increased by the other 
buildings, then the withholding of the infor- 
mation is immaterial. This is a question of 
fact, proper to be submitted to the jury." 
Id. "Although the by-laws of an insurance 
company make the person taking a survey 
in its behalf, the agent of the applicant, still 
he is the agent of the company also, and it is 
bound by his acts." Id. 

On the part of the defendant it is contend- 
ed that the plaintiff having signed the sur- 
vey, he is bound by the conditions of the 
policy. That the agent who filled up the 
blank survey acted in doing so, as the agent 
of the plaintiff and not as the agent of the 
company. That the policy was declared to 
be made on conditions annexed to it; and 
this would be the effect of the policy if the 
survey had not been made. The conditions 
in this policy, it is argued, are a warranty. 
They stipulate (1) that what is stated by the 
plaintiff is true; (2) that any misrepresenta- 
tion and concealment shall avoid the policy. 
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These, it is alleged, are the conditions of the 
policy, and if not fulfilled, no liability on the 
part of the company attaches. 

In Sexton v. Montgomery Co. Hut Ins. Co., 
9 Barb. 191, it was held: "Where, by the 
conditions annexed to a policy it is provided 
that, 'in all cases the insured will be bound 
by the application, for the purpose of taking 
which the surveyor will be deemed the agent 
of the applicant as well as of the company,' 
the surveyor is the agent of the applicant, 
and the applicant will be affected by any 
omission of such agent in describing the 
property insured." "Where, in the applica- 
tion to an insurance company for insurance 
on personal property, which application was 
annexed to the policy issued and was referred 
to therein, and made a part thereof, opposite 
to the usual printed inquiries, 'where sit- 
uated, of what materials and size of building, 
&c, and relative situation as to other build- 
ings, distance from each if less than ten 
rods,' &c, was written a description of sev- 
eral buildings standing within ten rods of 
the one in which the goods insured were; 
but several other buildings within that dis- 
tance were not mentioned. Held that had 
this been an insurance upon buildings, the 
statement in the application as to the dis- 
tance from other buildings, would have been 
a warranty." Id. "Where it is one of the con- 
ditions of a policy of insurance that, in ease of 
any misrepresentation or concealment on the 
part of the assured, the insurance shall be 
void; in an action upon such policy, the de- 
fendant's concealment of a material fact, the 
question of concealment and its materiality 
should be submitted to the jury." Id. 

In Kennedy v. St. Lawrence Co. Mut Ins. 
Co., 10 Barb. 285, where a policy of insurance 
against fire, referred to the application of the 
insured thus: "Reference being had to the 
application, &c, for a more particular de- 
scription, as forming a part of this policy," 
held that the application formed a part of the 
contract, and was a warranty. Where the 
insured was required to state in his applica- 
tion the number of buildings within ten rods 
of that in which the goods insured were de- 
posited, and he omitted to state all the build- 
ings within that distance, held that the 
warranty was broken, and that the insured 
could not recover. Id. This rule applies as 
well to a policy of insurance on goods de- 
posited in a store, as to a policy on the build- 
ing itself. Id. "If there be in the policy a 
warranty with respect to the number of 
buildings within ten rods, and the warranty 
be broken, the fact that the agents of the 
insurers drew the application, and knew of 
the existence of the buildings omitted, is im- 
material." Id. 

Jennings v. Chenango Co. Mut. Ins. Co., 2 
Denio, 75. Conditions of insurance annexed 
to a fire policy, and the written application 
of the assured, when referred to in the pol- 
icy, as forming part of it, are parcels of the 
contract, and have the same effect as if writ- 



ten in the body of it Statements, in the ap- 
plication, when it made a part of the policy, 
of the purpose for which the insured build- 
ing is to be occupied, and of its situation as 
to other buildings, are warranties, and if un- 
true, the policy is void, though the variance 
be not material to the risk. Id. And parol 
evidence that the assured truly informed the 
agent of the insurer, who prepared the appli- 
cation, as to these particulars, is not admis- 
sible. Id. Where the conditions which were 
made a part of the policy declared that all 
applications for insurance must be made in 
writing, and must state the relative situation 
of the property as to other buildings, and the 
distance from each, if less than ten rods, and 
the printed application was so filled up as 
not to show the distance of other buildings 
from the insured property, though there was 
one within ten rods, held that the insured 
cannot recover. So where the conditions re- 
quired the application to state for what pur- 
pose the insured property was occupied, and 
in the application it was only called a grist- 
mill, and it was proved that carpenter's- work 
was accustomed to be done in it, with instru- 
ments and fixtures whieh were kept there, 
held that the policy was void. Id. 

Wall v. Howard Ins. Co., 14 Barb. 383. A 
representation, to be a warranty, must be 
contained in the policy, 'or by reference in 
the policy must be made a part of it A war- 
ranty must be strictly complied with, even 
where it does not seem to affect the risk. Id. 
But a misrepresentation in a matter that does 
not affect the risk or the amount of the 
premium, will not avoid the policy unless 
made with a fraudulent design. Id. 

A misrepresentation whereby a less pre- 
lum is paid than would be payable if a true 
statement had been made, even without a 
fraudulent intent would, upon eommon prin- 
ciples of insurance, be sufficient to render the 
policy void. Fitzherbert v. Mather, 1 Term 
R. 12. 

These cases are cited as they seem to have 
a direct bearing on the case before the court 
But it must be observed that they are not 
altogether consistent with each other. In 
some of them it is held that where the repre- 
sentation is made a warranty by being in- 
serted in the policy, or by reference made a 
part of the contract, any misrepresentation, 
though not affecting the risk, avoids the pol- 
icy, whilst in others the policy is held to be 
avoided, if the misrepresentation has a bear- 
ing on the risk. Now, I cannot see why the 
misrepresentation of a fact, which was in no 
way material to the risk, and, consequently, 
could have had no effect to increase the 
premium, if known, can be held to make the 
poliey void. The contract of insurance, like 
all other contracts, requires good faith in the 
parties; and it is said that in these cases, the 
assurer generally relies on the assured, who 
has full knowledge of the locality of the prop- 
erty, and the company is not presumed to 
have such knowledge, every fact bearing up- 
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on the risk should he truly stated. And if 
this he not done, whether the omission he 
chargeable to fraud, negligence or inadver- 
tence, is immaterial, as the effect on the in- 
surers is the same; the policy is avoided. 
But it may he said, can there he no distinc- 
tion between that which is included in the 
contract, and that which is outside of it. 
Such an enquiry may lead technical minds 
to make a distinction, where none in fact 
exists. That which the contract includes is 
held to he a warranty, and that which is out- 
side of the contract is considered to he a 
mere representation. Now, if there is a mis- 
description in the latter, which misleads the 
assurer, the policy is void; and from this it 
seems to have been inferred that where there 
is a warranty, the misrepresentation of any 
fact which does not and cannot mislead the 
assurer, because it has no relation to the risk, 
yet it shall vitiate the policy. And this we 
are told is the distinction between a simple 
representation, and one which is made a part 
of the policy. The former is said to he a 
proposition for a contract, the latter a part of 
it The former, if fraudulent, avoids the con- 
tract; the latter, if untrue, is a breach of the 
contract. It is admitted that a warranty, as 
stated by Ellis on Insurance, may be con- 
sidered a condition precedent to the contract, 
and consequently requires a strict construc- 
tion and performance, before the assurer can 
be held responsible. But it is said by the 
supreme court in a late case: "There is no 
more reason for claiming a strict literal com- 
pliance with the terms of a policy than in 
ordinary contracts. Full legal effect should 
always be given to it, for the purpose of 
guarding the company against fraud or im- 
position; beyond this we would be sacrificing 
substance to form, following words rather 
than ideas." Lord Eldon, in the house of 
lords,* in New Castle Fire Ins. Co. v. Macmor- 
ran, 3 Dow. 255, took a sensible view in say- 
ing: "The insurance was made with the- New 
Castle Fire Insurance Company, and the mill 
was burnt; and in an action against the in- 
surers the question was, whether the mill, 
which was warranted as in the first class of 
risks, was not truly of the second class. It 
turned out to be in the second class, and it 
was held that an action on such a policy 
could not be sustained, Lord Eldon observ- 
ing, whether the misrepresentation was in a 
material point or not, or whether the risk 
was equally great in the one class as in the 
other, were questions which had nothing to 
do with the case; the only question being, 
Is this de facto the building which I have in- 
sured?" But in this case it was held or con- 
sidered, that in a case of warranty, it would 
be a good answer that the mistake or misrep- 
resentation was to be attributed solely to the 
insurers or their agent. The materiality of 
a representation or an omission is a matter 
for the jury. Grant T. Howard Fire Ins. Co., 
5 Hill (N. T.) 10; McLarahan v. Universal 
Ins. Co., 1 Pet. [26 U. S.] 188. Lord Mans- 
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field says: "Good faith forbids either party, 
by concealing what he privately knows, to 
draw the other into a bargain, from his ig- 
norance of that fact, and his believing the 
contrary. But either party may be innocent- 
ly silent as to grounds open to both, to exer- 
cise their judgments upon." And again: 
"There are many matters as to which the in- 
sured may be innocently silent. He need not 
mention what the underwriter knows." And 
again: "The reason of the rule against con- 
cealments, is to prevent fraud and encourage 
good faith." In Satterthwaite v. Mutual Ben. 
Ins. Ass'n, 2 Harris [14 Pa. St.] 393, the su- 
preme court of Pennsylvania says: "Where- 
the constitution and by-laws of a mutual fire 
insurance company do not require from an. 
applicant for insurance, a statement as to the 
condition of the property designed to be in- 
sured; but where the by-laws provide for a 
survey at the instance of the company, the 
policy is not void by reason of omission on 
the part of the assured to state a fact ma- 
terial to the risk, where no enquiry is made 
on the subject." 

There is another point to be considered, 
and that is, what effect is to be given to the 
faet, that the survey was made by the agent 
of the company, who, from the evidence, was. 
as well acquainted with the building insured 
and the adjacent buildings as was the in- 
sured. He filled up the blanks in the form 
furnished by the defendant, which was 
signed by the plaintiff. If this' be consid- 
ered as the representation of the plaintiff, 
unaffected by the agent of defendants, there 
is an end of this controversy. And I admit 
that the greater number of decisions on this 
point are against the plaintiff. They treat 
Mr. "Warne, in making the survey, as the 
agent of the plaintiff. And although this 
point was pressed in the argument with great 
cogency, I was not convinced that it was 
reasonable or just It is, undoubtedly, the 
rule of decision in New York, and also in 
Massachusetts. And he who takes a ground, 
on a question of insurance, in opposition to a 
rule well established in these two great com- 
mercial states, may be considered as hazard- 
ing something, if he has anything to hazard. 
But if I am wrong, the parties will not be 
injured, and I myself may be put right by 
my brethren at "Washington. I do not take 
ground that, in all cases, where the survey is 
made out by the agent of the assurer, the 
assured is not answerable for the representa- 
tion. But if -sueh agent actually makes the 
survey, being as well acquainted with the 
locality of the premises as the assured is, 
and when he takes the whole authority of 
making the representation on a view of the 
premises, I must think, until overruled, that , 
the assured is not responsible either for con- 
cealment or misrepresentation. But where 
the representation is made out under the di- 
rection of the insured, or without a view of 
the premises by the agent, it would be just 
to hold the insured responsible. The employ- 
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ment of the agent, and the circumstances un- 
der which the survey was made, are matters 
for the jury, as well as some other matters 
before noticed. 

In the case cited from 11 Barb., where the 
agent made the survey, the direction of the 
insurer was not complied with, by stating 
there was a mortgage on the premises, yet as 
the son of the insured stated the fact to the 
agent, it was held sufficient. This was un- 
der the general rule that a notice to the agent 
was notice to the principal. Under the by- 
law of the company, it was declared that 
their agent, in making the survey, acted as 
the agent of the insured. In the above case 
the supreme court of New York say, the 
agent is in the employment of the company, 
soliciting risks and making contracts for the 
company with every body who might wish 
to insure; and he also makes out the appli- 
cation, and prepares the necessary papers to 
effect insurances, and hence the court were 
of opinion that it would be little better than 
legalized robbery to allow those insurance 
companies to escape from liability upon the 
merest technicality possible, and that too 
when created by its own by-laws. But 
whether such agent is declared to be the 
agent of the assured when he makes the sur- 
vey, cannot be material. He is known to be- 
the agent of the company, and it is expected 
of him that he will assist the uninstructed in 
making their applications, for which pur- 
pose he is furnished hy the company with 
the necessary blanks to be filled up under his 
direction. His connection with the company, 
and the interest he is expected to excite in 
its behalf, recommend him to those who de- 
sire to be insured, and they rely upon his 
fairness and intelligence. And if, under such 
circumstances, he should intentionally or un- 
intentionally make any concealment or mis- 
representation in the application, acting upon 
his own survey, and having an intimate 
knowledge of the premises insured, the com- 
pany should not be permitted to defeat a 
recovery on such ground. No hardship is 
imposed on the company, if it be presumed 
to have the notice of the agent who made 
the survey. Ordinary prudence would sug- 
gest the propriety of giving such instructions 
on this point, as should secure full informa- 
tion, at least in all cases where the survey is 
made by the agent. 

From the language of the conditions made 
a part of this policy, an inference may be 
drawn that, where an agent of the company 
is called on to make the application, the in- 
sured incurs no responsibility. The words 
are: "If the property offered for insurance 
is within the district of a surveyor of the 
company, he will examine and report there- 
on, unless the party applying shall elect to 
make his own survey, in which ease such 
survey shall be made according to the print- 
ed form of instructions issued from the office 
of the company, and the party furnishing 
such survey, shall be responsible for the ac- 



curacy thereof." Now if the party shall elect 
to make his own survey, he may make it, 
though the property to be insured is within 
the district of a surveyor of the company, 
yet in such case of election, he makes the 
survey under the responsibility stated. But 
if the agent of the company examine and re- 
port thereon, he is authorized to do so, which, 
it would seem, relieves the party from the 
responsibility of making his own report, and 
for the accuracy of which he is held respon- 
sible. 

In the case of Bruner v. Howard Fire Ins. 
Co., 2 Am. Law Reg. 510, held by the su- 
preme court of Pennsylvania it was compe- 
tent to show that the description of property 
insured, annexed to a policy, though signed 
by the insured, was drawn up by the agents 
of the insurer, and that they knew all about 
the property from the verbal description by 
the insured and from actual survey, and 
therefore that the omissions and misrepre- 
sentations were chargeable to the agents of 
the assured. In the case of the Hartford 
Protection Ins. Co. v. Harmer, 2 Ohio St. 452, 
an interesting and well considered case, sus- 
tains, as I think, sound doctrines on the law 
of insurance. 

A jury may be called at the convenience of 
the counsel, and exceptions can be taken, so 
as to present to the supreme court the points 
ruled. 
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ROUNDTREE v. McLAIN. 

[4 Hempst 245.] i 

Superior Court, Territory of Arkansas. July, 

1834. 

Specific Perfokmakce — Equity — Adequate Rem- 
edy at Law — Creditors. 

1. Equity will not enforce the performance of 
a contract which is uncertain, unfair, or unrea- 
sonable, nor where adequate compensation can 
be had at law. 

2. Nor will equity compel the specific perform- 
ance of a contract respecting a chattel, un- 
less in peculiar cases, where there is no ade- 
quate remedy at law. 

3. Equity will never -aid one creditor to ob- 
tain an undue advantage over another. 

4. R., being indebted to M., in consideration 
of forbearance, agreed to procure the obligation 
of a third person, and assign it to M., or so much 
as would satisfy the debt; held, that a specific 
performance would not be enforced. 

Appeal from Pulaski county court. 

[This was a bill by John McLain against 
Tennessee Roundtree, administratrix of Jesse 
Roundtree.] 

i [Reported by Samuel H. Hempstead, Esq.] 
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Before JOHNSON and LACY, JJ. 

LACY, J. This is an appeal from the Pu- 
laski circuit court. The hill was filed hy 
McLain, the appellee, for the specific per- 
formance of a parol agreement in the case of 
a chattel. If charges that Jesse Roundtree, 
in his lifetime, was considerably indebted by 
note and account to the complainant, and in 
consideration of his forbearance to sue, and 
give day, Roundtree, on his part, stipulated 
to procure an obligation of Allen Martin, as 
soon as he completed the building of a cot- 
ton-gin for Martin, and to assign the same 
to the complainant, or so much thereof as 
would satisfy and discharge his, Roundtree's, 
debt to McLain. It was further stated, as 
agreed between the parties, if Martin's note 
exceeded the amount due McLain, he was to 
pay the difference or excess to Roundtree. 
The answer denies the allegations of the 
bill, and puts the complainant to the proof. 

It has been so repeatedly and constantly 
ruled, that equity will not enforce the spe- 
cific performance of a contract where either 
the contract or the proof is uncertain, that 
reference to the decisions is deemed almost 
unnecessary and superfluous. Colson v. 
Thompson, 2 Wheat. [15 U. S.] 336; 1 
Fonbl. Eq. 172; 4 Johns. Ch. 559; 11 Ves. 
522. The agreement is substantially proved 
by one witness, and very imperfectly by any 
other testimony. Under all the circumstan- 
ces of the case, it is questionable whether the 
proof would be sufficient to sustain the bill; 
but waiving that objection, and considering 
the agreement as fully established, the court 
will proceed to examine what equity the 
complainant has to ask for the extraordinary 
interposition of the chancellor. The jurisdic- 
tion to decree the specific performance of the 
agreement of parties, is founded on a legal 
title to damage, and will not be enforced, 
where adequate compensation can be recov- 
ered by an action at law. Flint v. Brandon; 
8 Ves. 159; Halsey v. Grant, 13 Ves. 73; 
[Mechanics' Bank of Alexander v. Seton] 1 
Pet. [26 U. S.] 305; Holly v. Edwards, Bur- 
rows, 159; Parkhurst v. Van Cortlandt, 1 
Johns. Ch. 282; 1 Bibb, 212; 2 Bibb, 273. 
If McLain has actually sustained an injury, 
his redress is ample, by an action on the case 
for damages. It is no answer to say that 
Roundtree's estate is insolvent The ques- 
tion is not, whether it is insolvent or solvent; 
but has the party as full- and complete a 
remedv at law as in equity? If so, he can- 
not come into this court for relief. What le- 
gal or equitable right has McLain to the 
note, or obligation which Roundtree prom- 
ised to procure from Martin, and in what 
way or by what means can he set up his 
claim? At the time the agreement was en-" 
tered into, it had no legal existence, for 
nothing certain was then due Roundtree 
from Martin, and his indebtedness, which 
afterwards accrued, depended upon a con- 
tingency which might never happen. Could 
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McLain, by bill, or otherwise, have prevent- 
ed Martin from discharging his own note, 
after its execution, or Roundtree from as- 
signing it to an innocent purchaser for a 
valuable consideration? Surely not. If he 
had exhibited his bill in the lifetime of the 
intestate, could a court .of chancery have de- 
creed the specific performance of the agree- 
ment, when it possessed no means by which 
Martin could be compelled to give the note, 
or Roundtree to assign it? What sort of le- 
gal right had the complainant to the note, 
which could be enforced? None at all. He 
does not claim it by delivery, for it never 
was in his custody or possession; nor by as- 
signment, for this bill is to effect that object. 
It is contended, however, that this agreement 
constitutes an equitable charge upon a par- 
ticular fund in the hands of Martin, and that 
equity will consider that done which ought 
to be done, and consequently enforce the 
agreement. This doctrine is unquestionably 
true, when a proper case arrives for its ap- 
plication; but the present case is not em- 
braced by this principle, nor does it fall 
within the reason of the rule. It is, how- 
ever, but justice to add, that the position was 
maintained with much learning and skill, 
and in a manner highly creditable to the 
ability of the counsel. The case of Row v. 
Dawson, 1 Ves. Sr. 331, was cited and relied 
on by the counsel for the complainant; but 
that case and this are widely different, and 
the principle there settled by Lord Chancel- 
lor Hardwicke, so far from sustaining this 
bill, shows that it should be dismissed for 
want of equity. There, money was ad- 
vanced on a draft drawn by the borrower, 
on certain moneys then due and to become 
due to him at Michaelmas, and the draft 
was also placed in the hands of the proper 
officer of the exchequer, which the court de- 
clared amounted to an assignment, and that 
the officer could not have paid the money to 
the drawer without making himself liable, 
because he had actual notice of the assign- 
ment for a valuable consideration. It could 
not be contended, that Martin could not 
have discharged his note to Roundtree, with- 
out making himself liable to McLain. Be- 
sides, in that case there was both assign- 
ment and delivery of the draft, and a prior 
lien for the money advanced, which im- 
mediately attached. Here none of these req- 
uisites existed, which cannot indeed be dis- 
pensed with; there was neither assignment 
nor delivery, nor was any thing due or cer- 
tain, at the time of the contract, nor does 
the bill allege that advancements were made 
on the faith of the agreement, or of any par- 
ticular fund. 

An application to a court of chancery for 
the specific performance of a contract, is al- 
ways addressed to their sound discretion. 1 
Ves. Jr. 565. Lord Somers, in the celebrated 
case of Marquess of Normandy v. Lord 
Berkly, 5 Vin. Abr. 539, said that a specific 
performance ought never to be decreed, 
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though the contract might be good In law, 
and damages recoverable for its breach, un- 
less it was fair and reasonable in every par- 
ticular. If an executory agreement is hard 
or oppressive, it is the constant practice to 
refuse a specific performance. Barnardiston 
v. Lingood, 2 Atk. 133; Howell v. George, 1 
Madd. 5-7; 2 Schoales & L. 554; Cas. temp. 
Talb. 234. This bill is to compel the specific 
performance of a contract respecting a chat- 
tel, which is never decreed, except in cases 
of extreme and peculiar hardship, and when 
there, is no adequate remedy at law. Mason 
v. Armitage, 13 Ves. 37; IP. "Wins. 570; 3 
Atk. 383; Hardin, 553; 3 Atk. 3S9; 2 Ves. 
Sr. 238. And to grant relief would violate 
the rule that a court of equity will never al- 
low one creditor to gain an inequitable or 
undue advantage or preference over others. 
Riggs v. Murray, 2 Johns. Oh. 576; St John 
v. Benedict, 6 Johns. Ch. 115. This contract 
is certainly executory, and if enforced, it 
would prefer one creditor to another, without 
any lien, assignment, or legal right in his 
favor. It is neither fair, l-easonable, nor 
just, for one to appropriate all the estate to 
his own benefit, without any advancement 
made in favor of the debtor, on the faith of 
the particular or expected fund. The bill 
does not allege, that at the time the contract 
was made, Roundtree was solvent and aft- 
erwards became insolvent, whereby the com- 
plainant lost his debt. This contract is 
deemed hard and oppressive, on the part of 
Roundtree, for it could easily have been, and 
probably was, extorted from his fears and 
necessities. If agreements of this kind should 
be specifically enforced, then great injustice 
and oppression might be exercised by cred- 
itors adjusting and settling their claims with 
their debtors, which ought not to be allowed. 
The decree of the circuit court, in favor of 
MeLain, must be reversed, and the bill dis-« 
missed for want of equity, at his cost. De- 
creed accordingly. 



Case No. 13,085. 

ROUNSAVEL v. SCHOLFIELD. 

[2 Cranch, C. C. 139.] i 

Circuit Court, District of Columbia. April 
Term, 1817. 

Check— Knowledge of Dishonor — Equities. 

1. The person who knowingly takes a dis- 
honored check payable to bearer, takes it sub- 
ject to the drawer's equity against the person 
from whom he received it. 

2. If the holder, at the time of his taking the 
check, knew that the person who gave it to 
him, had no right to give it, he cannot recover 
against the drawer. 

Assumpsit for money had and received. 
The plaintiff offered in evidence, a check 
drawn by the defendant upon the Union Bank, 
payable to B. Baden, or bearer, which, having 

i [Reported by Hon. William Cranch, Chief 
Judge.] 



been the property of the Merchants' Bank, 
was delivered to the plaintiff by the cashier 
of that bank, for value received. 

Mr. Swann and Mr. Mason, for defendant, 
offered evidence to prove, that the cashier of 
the Merchants' Bank had no authority to de- 
liver the check to the plaintiff, and that while 
it was the_property of that bank, the defend- 
ant had offered to take it up and pay it in 
their own paper, which the cashier refused. 
That the plaintiff, when he received it, knew 
that it had been dishonored by the Union 
Bank, on which it was drawn. 

Whereupon THE COURT (THRUSTON, Cir- 
cuit Judge, absent), upon the motion of the 
defendant's counsel, instructed the jury that if 
they should be satisfied by the evidence that 
the plaintiff, when he received the check, 
knew that the cashier of the Merchants' Bank 
had no right to transfer it, he could not re- 
cover in this suit, and that if the plaintiff, 
when he took the check, knew that it had 
been dishonored by the bank on which it was 
drawn, he took it liable to all the equitable 
and legal defence which the defendant then 
had against the Merchants' Bank. 



ROUNSAVED (UNITED STATES v.). Set 
Case No. 16,199. 

ROUNTREE (TYRELL'S HEIRS v.). See 
Case No. 14.313. 

ROURKE (DENIKE v.). See Case No. 3,787. 



Case No. 12,086. 

In re ROUSE. 

[1 McA. Pat. Cas. 28G.] 

Circuit Court, District of Columbia. Feb. 
Term, 1854. 

Patents — Appealable Orders — Reposal to 
Grant Rehearing. 
[The refusal of the commissioner to declare 
a new interference, and grant a rehearing be- 
tween the same parties, after the unsuccessful 
party has allowed the time for appeal to expire, 
is a matter which, by analogy to the practice 
at law and in equity, must be held to rest within 
his discretion, and no appeal will lie from his 
order.] 

[This was .an appeal by Wanton Rouse 
from a decision of the commissioner of pat- 
ents.] 

J. Dennis, Jr., and R. H. Gillet, for appel- 
lant 

DUNLOP, Circuit Judge. In the matter of 
the appeal of Wanton Rouse from the deci- 
sion of the commissioner of patents of the 
17th May, 1852, refusing to declare a second 
interference between said Rouse and George 
H. Dodge, and to grant a patent to said 
Rouse for alleged improvements in machines 
for spinning cotton. The identity of the in- 
vention and its patentable character were 
not disputed in the cases of interference be- 
tween Rouse and Gambrill and Rouse and 
Dodge. The whole controversy between 



[20 Fed. Cas. page 1263] 



(Case No. 12,086; ROUSE 



said parties in both cases was, who was the 
first inventor. The interference between 
Rouse and Gambrill, after due notice and a 
hearing, was decided by the commissioner on 
the first Monday of August, 1851, in favor of 
Rouse, and the third Monday of September 
limited for Gainbrill's appeal. No appeal 
was taken by Gambrill; and on the lTth 
September, 1851, an intex-ference was de- 
clared by the commissioner between Rouse 
and George H. Dodge. After notice and a 
hearing between said last-mentioned parties, 
on the first Monday of December, 1851, pri- 
ority of invention was awarded by the com- 
missioner in favor of Dodge, and the limit of 
appeal to Rouse fixed for the fourth Monday 
of December, 1851. Rouse prosecuted no ap- 
peal, but sought relief in equity in the cir- 
cuit court of this District, where his bill in 
equity was dismissed on demurrer as to Com- 
missioner Ewbank. Rouse thereupon aban- 
doned his original proceeding against Dodge, 
and on the 8th May, 1852, without the leave 
of the commissioner, made a new application. 
Upon this application the commissioner re- 
fused to declare a new interference, for the 
reasons stated in his decision of date the 
17th May, 1852. From this refusal this ap- 
peal is taken, which I am now to decide. 
The merits of the first controversy between 
Rouse and Dodge are not before me. No 
appeal was taken by Rouse from the deci- 
sion of the commissioner of the first Monday 
of December, 1851, and I cannot now review 
it. 

The last application of the 8th of May, 1S52, 
is in substance and effect an effort by Rouse 
to have that decision reviewed and reversed 
by the commissioner upon a rehearing or new 
trial of the first case, and the refusal of the 
commissioner on the 17th of May, 1852 to 
rehear or retry that case upon the old and 
additional proofs, is the only question pre- 
sented to me open to my decision upon t-ie 
sis reasons of appeal. Is this refusal of the 
commissioner ground of error for which he 
may be reversed on appeal? Motions xo re- 
hear in chancery and for new trials at law 
are motions addressed to the discretion of 
the court, from the refusal to grant which 
there is no appeal. In relation to new trials, 
the principle is so familiar I need cite no au- 
thority. As to rehearings- in chancery, I 
refer to the case of Wylie v. Coxe, 14 How. 
[55 U. S.] 2. Chief Justice Taney in that 
case says emphatically: "In relation to the 
order, it is plain no appeal will lie from the 
refusal of a motion to open the decree and 
grant a rehearing. The decision of such a 
motion rests in the sound discretion of the 
court below, and no appeal will lie from it." 

The learned counsel for Rouse insists that 
this second application is neither a motion to 
rehear nor for a new trial, but is a second 
trial between the same parties, on the same 
issues and for the same subject-matter, se- 
cured to him by the sixth section of the act 
of the 4th of July, 1836. He also insists that 



his right to it rests on judicial authority and 
the practice of the office. 

1st. As to the statutes, the words of the 
eighth section relied on are, "That whenever 
an application shall be made for a patent 
which in the opinion of the commissioner 
would interfere with any other patent for 
which an application may be pending, or 
with any unexpired patent which shall have 
been granted, it shall be the duty of the com- 
missioner to give notice thereof to such ap- 
plicants or patentees, as the case may be; 
and if either shall be dissatisfied with the 
decision of the commissioner on the ques- 
tion of priority of right or invention on a 
hearing thereof, he may appeal from such de- 
cision," &c. Under this statute the counsel 
for Rouse contends that "the duty upon the 
commissioner is imperative" to declare as 
many interferences and to grant as many 
hearings between the same parties upon the 
same issues as the applicant may seek after 
adverse decisions on his claims. "There is 
no exception whatever; none covering the 
case of a former decision of an interference." 
This construction is surely untenable, and 
cannot be maintained. The words of the 
statute are satisfied by givi'ng to the appli- 
cant one trial between the same parties upon 
the same subject-matter. The construction 
set up is unreasonable; and with an obsti- 
nate applicant who would not appeal, the 
statute could not be executed. The time of 
the commissioner would be consumed in in- 
terminable hearings, and the first inventor 
never reap the reward of his genius and la- 
bors in the grant of a patent. Such a con- 
struction is against the analogies of the law. 
One full and fair and impartial trial between 
the same parties and for the same matter 
of controversy is all that any citizen can 
claim under this statute or any other law 
known and practiced by the courts of this 
country. If from surprise or accident or 
fraud or new-discovered proof, or any other 
legal cause, a fair and full trial has not been 
had, the remedy is by rehearing or new trial, 
or some equivalent proceeding in the tri-" 
bunal where the first trial took place. The 
sound discretion of that tribunal must be in- 
voked, and from its refusal to interpose there 
is no appeal. 

The counsel of Rouse also rests his right 
to the second trial upon judicial authority 
and the practice of the patent office. He re- 
lies upon the opinion of Attorney-General 
Johnson, concurred in by Judge Craneh, in 
the case of Matthews v. Wade [Case No. 
9,292], Wade and Matthews were conflicting 
claimants for a patent for applying rosin^ oil 
in the manufacture of printing ink. The 
facts were these: In 1848 Wade applied for 
a patent, but before it was issued a like ap- 
plication was made by Matthews. An inter- 
ference was declared and notice given the 
parties, as required in such cases. Neither 
party being present on the day fixed, and no 
evidence received, the then commissioner, 
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Mr. Burke, decided tlie priority of invention 
in favor of Wade, because of the priority of 
his application, and notice was given Mat- 
thews that unless he appealed from the de- 
cision by a limited day a patent would be 
issued accordingly. An appeal was not tak- 
en, but before the time limited for taking it 
Matthews withdrew his application, received 
back his deposit, and, with the leave of the 
commissioner, filed a new application in the 
words of the first. Upon this application a 
second interference, in the discretion of the 
commissioner, was declared, and upon trial, 
after notice, priority of invention was award- 
ed to Matthews. Upon appeal, the former 
trial was set up by Wade as a bar, but over- 
ruled by Judge Cranch, who concuraed with 
Attorney-General Johnson, and affirmed* the 
commissioner. The material difference be- 
tween the case of Matthews v. Wade [supra] 
and the case now before me is, that in the 
former case the commissioner of patents, in 
the exercise of his discretion, thought it 
right that Matthews, whose first application 
had been tried in the absence of his testi- 
mony—the proof being on the way, but not 
having reached Washington in time for the 
trial — should have another hearing; and he 
allowed it to him in the form of permitting 
a withdrawal of the first and the filing a 
second application, equivalent in effect to a 
rehearing or retrial of the first application. 
In the present case the commissioner, in the 
exercise of his discretionary power, refused 
to Rouse the withdrawal of the first and the 
filing his second application, and refused to 
declare a new interference between, him and 
Dodge, and in effect refused to give him an- 
other hearing. Attorney-General Johnson 
plainly lays it down in his opinion that the 
granting a new application and declaring 
a new interference after a prior decision be- 
tween the same parties on the same matter 
in controversy is entirely subject to the con- 
trol and legal discretion of the corninissiouer; 
and Chief Justice Cranch concurs with him. 
The attorney-general says: "Nor do I see 
■that the inconvenience or injustice supposed 
by the counsel of Wade to result from this 
construction will ensue. It is thought that 
by allowing the course adopted in this in- 
stance the controversy can never be brought 
to a close. But this is not so. The commis- 
sioner has control of the whole matter. When 
satisfied of the title, he will issue the patent; 
and it is his duty to issue it. The permission 
to withdraw an application in such case will 
be granted or not as the commissioner may 
be satisfied or not. It is no answer to this 
to say that it leaves the rights of parties to- 
depend upon the discretion of the officer, and 
not upon the law. His discretion is not a 
loose and undefined one, which he may use 
in each case merely as he wills or desires. It 
is a legal discretion, or rather a judgment 
founded upon the law, and only to be exer- 
cised where the law demands it." 
These views of the attorney-general, agreed 



to by Chief Justice Cranch, are in entire har- 
mony with those herein expressed by me. In 
a contest as to priority of invention I agree- 
with the attorney-general and Mr. Ewbank, 
following his opinion, that the commissioner 
of patents, up to the moment of issuing the- 
patent, has the discretion to rehear a ease- 
before decided by him, and ought to do so 
tifi his mind is convinced as to the true in- 
ventor, to whom alone the patent ought to 
be issued. But when he is so satisfied, and 
in his discretion refuses a new application, 
or to declare a new interference, or to grant 
a rehearing, no appeal lies from that refusal. 
His discretion ought to be governed by the 
rules of law. And I know no better guide- 
for him than the rules and principles ap- 
plicable in courts of justice in cases of re- 
hearing and new trials. In the exercise of 
that discretion he cannot be controlled by 
appeal. 

Upon the whole, I am satisfied that the 
case presented to me on this appeal is not 
subject -to review or reversal by me, and I 
therefore order and judge the appeal of 
Wanton Rouse to be dismissed for the want 
of jurisdiction. 



Case No. 12,087. 

ROUSE v. FLETCHER et aL 

[9 O. G. 838.] 

Circuit Court, D. Indiana. Nov., 1876. 

Patents— Well-Tubes— Infringement— License 

Fee. 
The following case came to hearing on the- 
pleadings and the stipulations of counsel as to 
the facts. Defendants had driven two wells 
for their own use, and the present suit was- 
brought to test the question of infringement. 
The license fee was already fixed. 

[This was a bill in equity by Roswell R. 
Rouse against Ingram Fletcher, Albert E. 
Fletcher, Thomas H. Sharpe, and Ebenezer 
Sharpe.] 

Hatch & Parkinson, for complainant. 
Harrison, Hines & "Miller, for defendants. 

GRESHAM, District Judge. This cause 
being brought on for hearing upon the plead- 
ings and stipulations of counsel, and both 
parties thereto appearing by their respective- 
counsel, the court doth find: 1st That the 
letters patent No. 130,871, granted to Ros- 
well R. Rouse, the complainant herein, on 
the 27th day of August, 1S72, for improve- 
ment in well-tubes, and the reissued letters 
patent No. 6,337, granted to Louis M. Rum- 
sey and Moses Rumsey, on the 16th day of 
March, 1875, as a reissue of the letters patent 
I No. 41>.i2yj, originally granted to John M. 
May, August 1, 1S63, for improvement in 
drills for well-boring, are good and valid in 
law. 2d. That this complainant is the sole- 
and exclusive owner of all rights created, 
conferred, or secured by said reissued let- 
ters patent respectively, in and for the coun- 
ty of Marion, and state of Indiana. 3d. 
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That these defendants have infringed and 
violated said reissued letters patent respect- 
ively, by using, in the construction and oper- 
ation of certain wells in Indianapolis, within 
said Marion county, well-tubes or drills 
embracing improvements described and 
claimed in said reissued letters patent 

It is therefore ordered, adjudged, and de- 
creed: 1st. That these defendants, their 
servants, agents, and attorneys, be, and they' 
hereby are, enjoined from making, using, or 
selling, other well-tubes or drills similar to 
that heretofore used by them, or to those de- 
scribed and claimed in said reissued letters 
patent, or from any use of the tubes here- 
tofore purchased and used by them other 
than in the wells in which they are already 
sunk. 2d. That said defendants pay to said 
complainant, as damages for infringement 
of said letters patent as aforesaid, and as 
his royalty for the wells so made by them, 
and for the use of said well-tubes in con- 
structing and operating said wells, the sum 
of twenty-five dollars. 3d. That said defend- 
ants pay the costs of this suit, and that in 
default of the payment of damages and costs, 
as aforesaid, within sixty days from the en- 
try of this judgment, execution, issue there- 
for. 



Case Wo. 13,088. 

ROUSE v. HAMPTON. 

[4 Am. Law T. Rep. U. S-. Cts. 195.] 

Circuit Court, S. D. Mississippi. May, 1871.1 

Constitution- al Law— Mississippi Levee Taxes 
—Validity op Tax Titles— Stamp Tax. 

Jl. The Mississippi statute of November 29, 
I860, creating a levee district, and imposing a 
specific tax of 10 cents per acre upon the land 
included therein, and making the act itself no- 
tice to all persons interested therein to pay the 
tax by a day named, in default whereof the 
land would be sold, was a valid exercise of the 
power of taxation, and not in violation of the 
constitution of the state or of the United 
States.] 

[2. The sheriff and tax collector are officers of 
a county, within the meaning of the act of 
congress of July 13, 1866, amending the former 
statute so as to exempt from the stamp tax 
all official documents issued by the officers of 
the United States, or any state, county, town, 
or municipal corporation; and a tax deed made 
by them no longer requires a stamp.] 

[3. The deed of the sheriff and tax collector 
for lauds sold under the Mississippi act of 1865 
for taxes due to the levee board, were not re- 
quired to be executed and filed in the office of 
the probate clerk upon the day of the sale: and 
where they were executed soon after, and placed 
in possession of the clerk, and were subsequent- 
ly found in the office of his successor*, the pre- 
sumption is that they remained there durin" 
the intermediate time.] 

[4. Under the levee tax act of 1865, the first 
payment became due on March 1. 1867, and the 
last, on March 1, 1878, the whole of which 
must be collected before the 1st of March, 1879.] 

At law. 
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HILL, District Judge. This action of eject- 
ment is brought by the plaintiff against the 
defendant, to recover the possession of the 
lands described in the declaration. The de- 
fendant having confessed lease, entry, and 
ouster, pleads the general issue. The parties 
having by agreement waived a trial of the 
issue joined by jury, submitted the same to 
be determined by the court upon the proof, 
and judgment to be rendered thereon, as up- 
on a verdict of a jury. From the proof made, 
as well by the defendant as by the plaintiff, 
the following facts appear: There was as- 
sessed by the provisions of the act of the 
legislature of the state of Mississippi, approv- 
ed November 29, 1865, upon the lands men- 
tioned and described in the pleadings, the 
sum of §272.90, for the year 1S66, which re- 
maining unpaid, A. B. Carson, then sheriff 
and tax collector for the county of Washing- 
ton, in which said lands are situated, on the 
11th day of April, 1867, offered said land for 
sale for the payment of said tax, when no 
other person bidding for the same, the said 
lands were struck off to J. R. Robinson, then 
treasurer of the levee board, organized under 
said act, and that said sale was in all things 
conducted as required by said act; that on 
the 19th and 23d days of April, 1867, said 
sheriff and collector executed deeds convey- 
ing to said Robinson and his successors in 
office as such treasurer, deeds to the lands 
sold by him for the non-payment of said 
levee tax, as belonging to Wade Hampton," 
and including the land in controversy, which 
deeds were by said sheriff placed on file in 
the ofBee of the probate clerk of said county. 
That the said lands remained unredeemed or 
sold as provided in said act, until the 26th 
day of March, 1869, when the same were 
purchased by plaintiff from W. A. Haycraft, 
then treasurer of said board of levee commis- 
sioners and successor of said Robinson as 
such, for the sum of $1,783.31, being the 
amount of said levee tax, and all slate and 
county tax and charges thereon, with ten per- 
cent, added, as provided by said act, and 
which was then paid to said Haycraft, and 
his deed of conveyance executed and deliver- 
ed for said lands, as provided by said law; 
that on the 10th day of April thereafter, 
Wade Hampton, Jr., son of Gen. Wade 
Hampton, to whom said lands had belonged 
when said taxes became due, applied to said 
Haycraft to redeem or purchase the lands 
sold for -said tax as his father's land, and 
struck off to the treasurer as aforesaid, and 
among which was the land in controversy; 
that he was informed by Haycraft that to re- 
deem the lands in this suit he would have to 
pay in currency the amount of taxes paid bv 
plaintiff in this suit, with fifty per cent, 
added, when said Hampton expressed sur- 
prise, and took no further steps to redeem or 
purchase these lands, but applied for the pur- 
chase of the other lands, being informed that 
those lands had before been sold to plaintiff, 
the other lands were afterwards purchased 
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by him upon his said, application, and the 
deed taken to himself. The proof does not 
establish an offer to redeem so as to defeat 
plaintiff's title so far as that ground of de- 
fence is set up, and need not be further no- 
ticed. The proof shows that the deeds exe- 
cuted by the sheriff and tax collector, were 
not stamped with the revenue stamp of the 
United States at the time of their execution 
and delivery, or until stamped upon the trial 
of this cause, but that the omission to do so, 
was not to defraud the government of its 
revenue, but from the fact that it was be- 
lieved such stamping was not required by 
law as it was an official act of the sheriff. 
It further appears from the proof, that Wade 
Hampton, Sen., filed his petition in the dis- 
trict court of this district on the 29th day 
■of December, 186S, praying to be declared a 
bankrupt, and was so declared, and a deed 
of assignment of his estate made to S. W. 
Ferguson as his assignee, but that he has re- 
mained in possession of said lands ever since, 
and is now in possession of them; that at 
the time he filed his petition said lands were 
incumbered by mortgage for an indebtedness 
of over $40,000, and that the equity of re- 
demption of said Hampton has since been sold 
by his assignee for the consideration of §500. 
That most of said lands are cleared, a por- 
tion in cultivation, and that they are worth 
from fifty to sixty dollars per acre. The 
facts stated, are all that are deemed neces- 
sary to be considered in determining the 
question presented. 

It is insisted by defendants' counsel: 1st. 
That the act of the legislature imposing the 
tax for which said sale was made, is repug- 
nant to the constitution of the state of Missis- 
sippi, and of the United States, and contrary 
to the spirit of and genius of our institutions 
and laws. 2nd. That the deeds conveying the 
lands to the treasurer of the levee board, not 
being stamped, were illegal and void, and 
did not authorize the same to be filed in the 
office of the probate clerk, and that no title 
can be communicated through them. 3d. 
That the deeds were not executed and filed 
in the probate clerk's office, until some time 
after the dayof sale, and did not remain on 
file for two years, before the application of 
Wade Hampton, Jr., to redeem. That said 
Hampton was the agent for his father, and 
his offer to redeem was equivalent to a re- 
demption, and defeats the title attempted to 
be set up by plaintiff. 4th. That it would be 
inequitable and unjust for the plaintiff to re- 
cover such a magnificent estate for so paltry 
a sum. 5th. That no tax accrued, under the 
act of 1865, until after the 1st of March, 1867, 
and which was not payable until the 1st of 
March, 1S6S, so that there was no authority 
for the sale by the sheriff. 6th. That to en- 
able the plaintiff to recover in this action he 
must recover on the strength of his own title, 
and not upon the weakness of that of the 
defendant. 
These questions presented now for the first 
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time before this, or any other court, so far 
as I am informed, under this act of the leg- 
islature, are of more than usual importance, 
not only so far as they affect the value of 
the property in suit, but the principles are of 
vast importance to the owners of lands situ- 
ated in the counties embraced within the 
levee district created by the act in question, 
and have received from the ablest counsel 
to whom the cause has been intrusted by the 
parties, that research and consideration for 
which they are distinguished, and demand 
from the court the most careful examination, 
and, will be examined in the order stated, 
conceding the last proposition stated by the 
defendant as therein claimed. 

The first question is as to the constitution- 
ality and legality of the act of 1S65 referred 
to. This act, unlike most of our tax laws, 
imposes a tax on the land and not on the 
owner, is a tax in rem and not in personam. 
The legislature themselves, by the act, impose 
and assess the specific tax of ten cents per 
acre on all the lands within the levee dis- 
trict created by the act, and make the act 
notice to all persons owning the land, or be- 
ing interested therein, to come forward, and 
pay the tax «by the day fixed or the same 
will be liable to sale by the sheriff and 
tax collector of the county in which the land 
is situated; to commence on the day specified 
and to continue from day to day until the 
sales are completed, and directs that if at 
the sale no one will bid the amount of tax 
due, and costs, that it shall be struck off to 
the treasurer of the levee board, and that a 
deed shall be made to said treasurer and his 
successors in office, which shall vest in said 
treasurer a title to the land so sold, for the 
consideration of the taxes and costs due 
thereon. The legal effect of this conveyance 
is the same as a sale and conveyance made 
to any other purchaser who might have pur- 
chased the same, and is declared by said act 
to vest in said purchaser a full and complete 
title in fee simple, to the land sold, and fur- 
ther that such deed shall be taken as evi- 
dence in any court of justice, as vesting a 
perfect title in the purchaser, and shall be 
evidence that the title of the owner or own- 
ers, as well as the claims of all persons in- 
terested therein, are thenceforth vested in 
the purchaser, and shall be prima facie evi- 
dence that the land was subject to the pay- 
ment of the tax, for the non-payment of 
which the land was sold, and that all the 
pre-requisites of said sale had been complied 
with, giving, however, to the owner, or any 
other person interested in the land, two years 
to redeem said land, upon the payment of the 
purchase money with all subsequent taxes 
due thereon, and fifty per cent, per annum 
interest on the whole amount. The act fur- 
ther provides that the treasurer of the levee 
board may sell the same at private sale be- 
fore the expiration of the time for redemp- 
tion, provided he shall obtain therefor the 
purchase money with all accruing taxes there- 
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on and costs, with ten per cent, per annum 
interest upon the whole amount from the. 
day of purchase, and execute a deed to the 
purchaser for the same. The effect or wnich 
was to vest the purchaser at such private 
sale with all the title vested in the treasurer, 
by the deed from the sheriff and tax-collect- 
or, and reserve to the owner of the land the 
same right of redemption which he ha«l 
whilst the title remained in the treasurer of 
the levee board. The deed of the snerift 
was to remain with the probate clerK unreg- 
istered until after the time for redemption 
had expired. These provisions of tne act 
have been stated, to ascertain if we can, 
whether or not they are repugnant to the 
constitution as claimed by the defendant's 
counsel. The right of taxation is vested in 
the legislature, and is either exercised by 
them directly, as in this case, or through 
bodies created by the legislature, for local 
purposes, or other officers of the state in pur- 
suance of laws passed by the legislature, 
and whether done directly or through the 
agency of others, is a legislative act, the ob- 
ject of which is to support government, and 
promote the welfare of the citizens, whether 
of the citizens generally, or of cnose of any 
particular locality. 

The mode adopted by the legislature of this 
state, and maintained by its judiciary since its 
organization has been either for the law itself 
imposing the tax, to assess it, either specific, 
or if ad valorem, that it be' ascertained' in 
the mode provided by law, and to provide 
for its collection, and in default of payment 
to vest in the tax collector the power to dis- 
tress for the taxes and costs, and make sale 
of the property upon which the tax is im- 
posed, or of the property of the party to 
whom the assessment is made, and all of 
. which has been done without the intervention 
of the judicial department of the state, the as- 
sessment made in any one of the forms hav- 
ing the force of a judgment, and the tax list 
in the collector's hands being the process 
whether the assessment list is made out by 
the collector, or otherwise. I am referred by 
defendant's counsel to the case of Griffin v. 
Mixon, 38 Miss. 424, and the numerous au- 
thorities referred to by Judge Harris in de- 
livering the opinion of the majority of the 
•court, to maintain the unconstitutionality of 
this act of the legislature. That was an ac- 
tion of ejectment, to recover a tract of land 
under a deed from the state based upon a 
forfeiture of the land to the state for the 
taxes due thereon, under the act of 1850; by 
the provisions of which when lands were as- 
sessed for taxes and, if the tax-collector 
made affidavit that he could find no personal 
property belonging to the owner out of which 
to make the taxes the return of the fact was 
"filed in the auditor's office, and the land de- 
clared forfeited to the state without no- 
tice or an offer of sale. This act by a ma- 
jority of the court was declared void as be- 
ing repugnant to those provisions of the 



constitution which declare that private prop- 
erty shall not be taken for public use with- 
•out compensation first had, and the provi- 
sions of the constitution of the United States 
which provide that the citizens shall not 
be deprived of life, liberty, or property, with- 
out due course of law. It is, however, con- 
ceded in the opinion of Judge Harris that the 
legislature may pass summary laws for the 
collection of its revenue, and that such has 
been the usage from the commencement of 
the state government, and that the assessor 
is a judicial officer of the state, and his as- 
sessment has the force of a judgment, which 
may be enforced by the tax-eoJJector, as a 
ministerial officer. The main objection to 
the- act of 1850 was that it deprived the own- 
er of his land without notice or a sale. 

When the questions are closely examined 
it will be found that the act of 1S65 under 
consideration is not subject to the objections 
made to the act of 1850, for the reason that 
the act itself imposes and assesses the tax; 
the law is a public one, and all persons own- 
ing or having any interest in lands in the 
district embraced in this act, are presumed 
to know it— are presumed to know the num- 
ber of acres they own, or have an interest 
in, and know that there are due ten cents per 
acre, payable on the first Monday of March 
in each year; the law itself gives them no- 
tice of this fact, as much so as any other 
mode of notice could do; it is in legal effect 
a judgment, pronounced by law against the 
land for the taxes, and no other property of 
the owner is liable for it; the law notifies all 
persons having an interest in it that unless 
the taxes are paid on or before the second 
Monday in April following it will be exposed, 
to sale to any person who will pay the taxes 
and costs, and directs that unless some one 
else shall bid that amount that the same 
shall be struck off to the treasurer of the 
levee board, and conveyed to him and his 
successors as such for the use of the levee 
board, giving however to the owners, and 
those having an interest in it, a right to re- 
deem the lands upon the terms mentioned, 
within two years, and if infants or persons 
non compos mentis three years after becom- 
ing of age or of sound mind. This right of 
redemption is given not only to the legal 
owner, but to any one having an interest in 
it This I understand by the term owner. 
It is difficult to perceive any objection to the 
provisions of this act, 'which might not as 
well be applied to any other tax law im- 
posed, either for general or local purpose, by 
the legislature, at any time since the organ- 
ization of the state government, and especial- 
ly the act of 1858, on the same subject, which 
contains many of the provisions of the act of 
1855, and which was declared by the high 
court of errors and appeals in the case of 
Alcorn v. Hamer, and Alcorn v. Hill, 38 Miss. 
652, not to be repugnant to the constitution. 
After a careful examination of this ques- 
tion I am satisfied that this first objee- 
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tion to plaintiff's title is not well taken. 

The second objection is that the deeds ex- 
ecuted by the tax collector to the treasurer of 
the levee board, not being stamped, were ille- 
gal and communicated no title, and should not 
have been filed. To this objection it is suf- 
ficient to say that by the provisions of the 
act of congress approved July the thirteenth, 
1866 [16 Stat. 9S], the former law was so 
amended as to exempt from taxation all of- 
ficial documents, instruments, or papers, is- 
sued by the oflicers of the United States, any 
state, county, town, or municipal corporation. 
The sheriff and tax collector was an officer 
of the county, and the deeds were executed by 
him in that capacity alone, and are embraced 
in the exception, and did not require to be 
stamped. 

The third objection is that the deeds were 
not executed and filed in the office of the 
probate clerk until some time after the day of 
sale; being unstamped, could not, and were 
not, legally filed, and were not, as the act re- 
quires, kept on file for two years after the 
sale, and before the application of Wade 
Hampton, Jr., to redeem; that said Hampton 
was the agent of his father, and that his of- 
fer to redeem was equivalent to a redemption, 
and defeats the title attempted to be set up by 
plaintiff. 

I have already stated that the deeds did not 
require a stamp. The act does not require 
that the deed shall be executed upon the day 
of sale, or that it shall be placed in the clerk's 
office on that day, and there was no necessity 
that it should have been so done; the sheriff 
testifies that he did so as soon as he could, 
»wing to the press of business. It is urged 
that there was no certificate showing that they 
were filed until put upon them by John Faun, 
the successor of the then clerk, and that he 
could not have known that they were filed at 
a time when he knew nothing about the office. 
It is true that under the testimony the cer- 
tificate of Faun, that they were filed at that 
date, would not furnish evidence of the fact, 
but the sheriff testifies that he did place them 
in the possession of the clerk soon after their 
execution; they were both acknowledged be- 
fore Gray the then clerk, on the 14th of May, 
1S67, were found in the office, and the pre- 
sumption is that they remained there all the 
time from that time until taken out by Fer- 
guson, attorney of defendant, to be used as 
ovidenee in this cause. The pre-requisites for 
vesting the title in the purchaser, as, required 
by the act, were first, non-payment of the tax. 
No attempt is made to show that they were 
paid; had they been paid, defendant could 
have shown it on this trial, and any other per- 
son interested in the land may show it in any 
BUit hereafter brought affecting plaintiff's title. 
(Secondly, a sale of the land as provided in the 
act; this has been shown by the testimony 
of the sherff, aside from the prima facie evi- 
dence of tne deed. Thirdly, the execution and 
delivery of the deed, all of which has been 
done, as is fully established by the testimony. 



The filing of the deed did not affect the title 
conveyed, especially as it affects the rights of 
the owDer of the land at the time of the sale, 
who, as we have seen, is charged by the law 
itself with notice of the whole proceeding; 
these provisions are directions, particularly 
where non-compliance with them does not im- 
pair the rights and interests of the person 
complaining. In stating the result of the evi- 
dence I have stated that there is no evidence 
that Wade Hampton's son ever offered to re- 
deem the lands; this he unquestionably had 
a rirfht to dc so long as he has any interest 
in them, but by his bankruptcy he divested 
himself of all interest in them. After his 
bankruptcy he might have purchased them as 
any other person, and held them free from the 
claim of his creditors at the time of the bank- 
ruptcy. It is true Wade Hampton, Jr., does 
say that he went as agent of his father to re- 
deem this land, but it is pretty clear to my 
miud that ho intended to purchase them; so 
far as the lands in controversy were concern- 
ed he could not then do so, for the reason that 
they had been sold; but he was not then re- 
fused the right to redeem; when informed 
what was necessary to be paid to make the re- 
demption, he expressed surprise and took no 
further steps as to these lands, and purchased 
those not sold. It is said in argument that 
courts always look out for some point on 
which to defeat these tax titles; if this were 
admitted as a duty upon the part of the court, 
it would certainly be a great stretch of the 
judicial mind to construe these facts into an 
offer to redeem. I am therefore compelled to 
the conclusion that this third objection is not 
well taken. 

The fourth objection is that it would be in- 
equitable and unjust for the plaintiff to pos- 
sess himself of so magnificent an estate for 
so paltry a sum. Whatever force there may 
be in this objection in a court of equity, it 
can have none in a court of law, dealing alone 
with the legal title. I may, however, be per- 
mitted to say that it is always with me a 
source of regret to see one man possess him- 
self of the means of another through the courts 
of the country, or otherwise, without giving 
an adequate compensation, but such is a mat- 
ter of almost constant occurrence. So far as 
this case is concerned, the defendant has not 
attempted to set up any title whatever to the 
land in controversy, either legal or equitable; 
a former ownership which is shown to have 
terminated, and present occupancy to which 
no right is attempted to be shown, is all that 
appears from the proof, hence this point of 
defence cannot be maintained. 

The fifth objection is, that by the provisions 
of the act of 1SG5, there was no tax imposed 
until after the 1st of March, 1867, .and which 
was not payable until the 1st of March, 1868, 
so that the sale made by the sheriff was with- 
out authority. When my attention was first 
called to this point, it seemed well taken. The 
provision of the 4th section of the act is: 
"That for the purpose of building, repairing 
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mad constructing the levees aforesaid, and for 
carrying into effect the objects and purposes 
of securing the counties of Bolivar, "Wash- 
ington, and Issaquena, from overflow, by the 
Mississippi river, there shall be, and is hereby 
levied, and assessed, a uniform tax of ten 
cents per annum on each and every acre of 
land in said counties, except lands held by 
the state in trust, or otherwise, the Chickasaw 
school lands, and other school lands now ex- 
empt from taxation, and except the lands ly- 
ing east of Sunflower river, in Washington 
county, which tax shall continue for the pe- 
riod of twelve years, and shall be payable an- 
nually, on or before the 1st day of March in 
each year, from the 1st day of March, 1867, 
to the 1st day of March, 1879, , inclusive." 
This at first view would seem to indicate the 
intention of the legislature that the imposition 
of the tax should not commence until the 1st 
of March, 1867, but the 11th section provides: 
"That it shall be the duty of the sheriffs of the 
counties of Washington, Bolivar, and Issa- 
quena, to collect the taxes levied and assessed 
in their respective counties, within the time 
prescribed in this act" That is to say, the 
first amount due on or before the 1st of 
March, 1S67, and annually thereafter, until 
the whole shall be paid, and shall on demand 
pay the amount so collected into the treasury 
of the board of levee commissioners, to be 
used in the manner provided in this act Each 
of said sheriffs shall, on or before the first 
day of July, 1SCG, and thereafter on their elec- 
tion, execute bond, &c; this section explains 
the former, and shows the first payment to be 
due and payable on the 1st of March, 1867, 
and the last due on the 1st of March, 1878, 
and all of which must be collected before the 
1st of March, 1879, so that this objection can- 
not be maintained. 

The sixth objection being that the plaintiff 
must succeed upon the strength of his own 
title, and not that of the weakness of the de- 
fendant, is conceded, but is unavailing when 
the plaintiff has made out his title, as is be- 
lieved to have been done in this case. 

It has been urged upon the court with zeal 
and ability by defendant's counsel, and many 
authorities have been referred to, to show 
that tax titles are not favored by the courts 
of the country, and that any technical objec- 
tion will be seized upon by the courts, to pre- 
vent the title to property to pass to others for 
the mere taxes, and charges imposed upon 
the tax payer, and many of the authorities 
would seem to maintain the position, but to my 
mind these adjudications have operated to the 
detriment of both public and private interests. 
The object of general taxation is to support 
the government, and the object of the gov- 
ernment, is to protect the citizen in his person 
and property. Although there are exceptions, 
the general rule is that the legislative depart- 
ment of the government, state and national, 
impose their public burthens as equally as 
may be, and when taxation is imposed upon 



persons or property for local purposes, the pre- 
sumption is that it is for the promotion . of 
the interest of those upon whom it is imposed, 
and such being the case, whether the taxation 
be general or local, it is but just and right, 
that all shall promptly pay the amount due, 
thereby making the burthens as equal as 
may be, and there is no good reason why 
these shall not be as rigidly enforced as those 
between individuals. About the time this 
sale was made much valuable land was sold 
for a mere trifle, under legal process, and 
the property of one man passed to another, 
without fair compensation; this was hard 
but could not be avoided. I am unable to dis- 
cover the difference between" the case of the 
delinquent tax payer and the defendant in 
the execution; the loss in each case was the 
result of either inability or inattention to 
meet the obligation. 

After a careful examination of the testi- 
mony submitted, and the law applicable there- 
to, I am brought to the conclusion that the 
plaintiff has shown in himself a sufficient le- 
gal title to maintain his action, which has 
not been defeated, and that he is entitled to 
his judgment, as upon a verdict in his favor 
by a jury. 

[NOTE. The judgment in this case was joint 
against the three defendants,— Wade Hampton, 
Wade Hampton, Jr., and J. M. Howell. A writ 
of error in the supreme court, sued out by Wade 
Hampton alone, was, upon motion of plaintiff 
(defendant in error) dismissed for nonjoinder of 
other defendants. 13 Wall. (80 U. S.) 187. 
Another writ of error was sued. out by all the 
defendants, and leave was given them, in the 
supreme court, to amend the return day thereof. 
15 Wall. (82 U. S.) 6S4. Upon the final hearing 
the court reversed the judgment below upon 
grounds only incidentally toucned upon in the 
opinion above, viz., the effect of the attempt of 
Wade Hampton, Jr., to redeem the land on he- 
half of his father. The circuit court ruled that 
the defendant Wade Hampton, "having been ad- 
judged a bankrupt, upon his own application, 
after the land was sold for taxes, had thereby 
ceased to he the owner of the land, and lost the 
right to redeem." This ruling the supreme court 
held to be error. Mr. Justice Clifford delivered 
the opinion of the court 22 Wall. (89, U. S.) 
263.] 



Case No. 13,089. 

ROUSE v. INSURANCE CO. 

[3 Wall. Jr., 367; i 25 Law Rep. 523; 19 Leg. 
Int. 396.] 

Circuit Court E. D. Pennsylvania. Nov. Term, 
1862. 

Marine Insurance — Time Poltct — Seaworthi- 
ness — Home Pokt — Foreign Pokt. 

1. When insurance by a time policy is made 
on a vessel then in her home port, seaworthiness 
at the time of the ship's sailing is an implied 
warranty, though it would not be implied that 
the vessel was seaworthy at the moment of ef- 
fecting insurance in case of a time policy made 

i [Reported .by John William Wallace, ISsq,, 
and here reprinted by permission.] 
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on a vessel, "lost or not lost," in a distant ocean, 
and of whose situation or condition the owner 
could know nothing at the moment he was mak- 
ing this insurance. 
[Cited in Union Ins. Co. v. Smith, 124 U. S. 
427, 8 Sup. Ct. 546.] 

2. The distinction between a vessel in her 
home port, and which, before she sails, the own- 
er has it in his power to render seaworthy, and 
one in a distant ocean, where neither party can 
know what her condition is, nor how far the 
seaworthiness which she had when leaving her 
home port may have been destroyed or impaired 
by storms encountered after her departure, and 
over which the owner may have little or no 
control, is one which from motives of public 
policy should be strictly enforced. 

3. The present case distinguished from Small 
v. Gibson, 14 Jur. 368, 15 Jur. 325. 17 Jur. 1131, 
and 24 Eng. Law Eq. 16; and from Jones v. 
Insurance Co. [Case No. 7,470]. 

[Cited in Hoxit: v. Pacific Mut. Ins. Co., 7 Al- 
len, 228.] 

This was an action on a time policy of in- 
surance upon a vessel lying at the time of the 
insurance made, in her home port; and by 
the terms of the policy to be employed as a 
passenger vessel between New York and Gal- 
veston, in Texas. 

[The facts, as found by special verdict, 
were these: The policy, dated the 30th Jan- 
uary, 1860, was "on a steamboat named the 
Commerce, then lying in the port of Balti- 
more," and by it the defendant agreed to in- 
sure the boat, "for one year, commencing on 
the 27th day of December, 1860, at noon, and 
ending on the 27th day of December, 1861; 
the policy to attach on her present voyage 
from Baltimore to New York." After un- 
dergoing some repairs, the boat entered upon 
her first voyage on the 10th of March, 1860, 
and- foundered at sea off Cape Hatteras, in 
the Gulf Stream, without undergoing any ex- 
traordinary stress of weather, and being un- 
seawox-thy when she left the port of New 
York on the 10th of March, I860.] 2 

Soon after the date of the policy the vessel 
entered upon her first voyage, being unsea- 
worthy at the time of leaving port, and 
foundered at sea a few days afterwards. 

These facts having been found by special 
verdict, the question npw was whether this 
unseaworthiness at the time of leaving port 
was a material issue in the case; or in other 
words whether, in a time policy like this, 
there is an implied warranty that the boat 
when she shall commence the voyages in 
which she is to be employed, will be sea- 
worthy. 

The case having been submitted (by G.' P. 
Hamilton, for plaintiff, and by Loomis, for 
defendant)^ on the authority and arguments 
of Small v. Gibson and of Jones v. Insurance 
Co., hereafter mentioned, which cases were 
considered to embody all that could be said 
or had been decided on the point, it is neces- 
sary here to state the history of the decisions. 

2 [From 25 Law Rep. 523.] 



The question, whether there is an implied 
warranty of seaworthiness in time policies as 
well as in policies for voyage, was first di- 
rectly decided in England, in Small v. Gibson 
(in the court of queen's bench, A. J>. 1849) 
14 Jur. 368. In that case the policy was on 
the ship Susan, "lost or not lost, in port and 
at sea; in all trades and services whatsoever 
and wheresoever, during the space of twelve 
calendar months;"" This case of Small v. 
Gibson came up on a demurrer to pleas, 
which do not show under what circumstan- 
ces the assurance was effected; nor where 
the ship was when the policy issued (see 24 
Eng. Law & Eq. 46, per Lord St. Leonards), 
though it is assumed in the argument of the 
case, that she was on her voyage. The 
court, in the present case, assumes that in 
the said case of Small v. Gibson, the ship was 
on a "distant ocean," and that "neither par- 
ty could know what storms she had encoun- 
tered after her departure," which fact was 
probably so; though not one involved in a 
judgment given on such pleadings. It was 
declared by the queen's bench, after argu- 
ment, "that notwithstanding some dicta in 
Emerigon and other foreign jurists, the opin- 
ion of all the lawyers in modern times in 
England and America, is clear, that there is 
no difference between a time policy and one 
for a particular voyage, as to the implied 
warranty of seaworthiness." On error to the 
exchequer chamber, this case was again ar- 
gued and at great length (15 Eng. Law & Eq. 
325); and the judgment of that court given 
by Parke, B., reversing the decision of the 
queen's bench. The same question came be- 
fore the circuit court for this circuit, at Phil- 
adelphia, in Jones v. Insurance Co. [Case No. 
7,470], A. D. 1852; the policy there being on 
the ship "lost or not lost," and the ship hav- 
ing, as a matter of fact, which was admitted 
though not on the record, been on a South 
American voyage. The court there adopted 
the decision of the exchequer chamber*, in 
Small v. Gibson, as conclusive of the general 
question. But they remark: "It is true, 
Small v. Gibson does not decide that there is 
no warranty of seaworthiness at all in a time 
policy, or that there is not a warranty that 
the ship is or shall be seaworthy for that voy- 
age, if the ship be then about to sail on a 
voyage; or if she be at sea, that she was not 
seaworthy when the voyage commenced.*' 
This, it will be seen, is the question proposed 
in this case. 

After the case in our circuit was decided, 
Small v. Gibson was argued before the house 
of lords (see note to Jones v. Insurance Co. 
[supra], 17 Jur. 1131, and 24 Eng. Law & Eq. 
16); and opinions delivered by seven judges 
affirming, and two for reversing the judg- 
ment of the court of exchequer chamber. 
Afterwards the lord chancellor (Lord St. 
Leonards) and Lord Campbell, C. J., deliv- 
ered their several opinions, concurring with 
the majority. But the question raised in 
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,tMs case was not there decided— as it was not 
necessary to the decision of the case before 
that court— but it is noticed by both the chan- 
cellor and the chief justice; the former say- 
ing: "If, however, a ship be about to sail on 
a particular voyage, and a time policy be ef- 
fected instead of a voyage policy, I think, as 
at present advised, that the condition of sea- 
worthiness at the commencement of the voy- 
age would be implied." Lord Campbell, on 
the contrary, says: "As at present advised, 
I should decide against the implied condition 
in all cases of time policies, and should be 
glad if it were understood that in all voy- 
age policies there is, and in no time policies 
framed in the usual terms, is there a condi- 
tion of seaworthiness implied." His lordship 
thought that any exception to this general 
rule in time policies would be "gratuitous and 
judge made;" and that it was "most desira- 
ble that in commercial transactions there 
should be plain rules to go by,* without qual- 
ification." The point therefore now before 
the court was a new one, both in England 
and here. 

GRIER, Circuit Justice. As neither the 
case of Small v. Gibson, 17 Jur. 1131, and 24 
Eng. Law & Eq. 16, nor that of Jones v. In- 
surance Co. [Case No. 7,470], decide that all 
time policies differ from voyage policies as 
to the implied warranty, but as each decide, 
only that the peculiar species of time policies 
then under consideration (which, as will ap- 
pear, was the same in both cases), did not 
come under the rule applicable to voyage 
policies, it will be necessary to notice more 
particularly the covenants of those policies, 
and then examine the reasons given for not 
subjecting the assured to this implied cov- 
enant of warranty. For if the reasons for 
this exception of the time policies in the cases 
referred to, do not apply to the form and 
species of time policy now under considera- 
tion, the same rule ought not to apply. 

The words of the policy in Small v. Gibson 
are as follows: "On the good ship or vessel 
called the Susan, lost or not lost in port and 
at sea, in all trades and services whatsoever 
and wheresoever, during the space of twelve 
calendar months, commencing," &c. 

The vessel was on a distant ocean; neither 
party could know what her condition was; if 
she had been seaworthy when she left her 
home port, neither party could know what 
storms she had encountered after her depar- 
ture. The very object in affecting the policy 
is to pay a sum of money or premium for the 
purpose of casting upon another the perils and 
chances of the voyage during the period in- 
sured. If the ship was in existence at the 
time the policy was made, arid in a storm, 
which, dismantled her and rendered her whol- 
ly unnavigable, if she should go to the bot- 
tom the next day from leaks sprung before 
the date of the policy, it was evidently the in- 
tent of the parties that the underwriter was 
paid for taking upon himself the hazard. It 
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Is true a policy may be made on a ship from 
Calcutta to New York, and the owner may 
not know whether his vessel is seaworthy or 
not. But he knows that the master of his 
vessel will not leave Calcutta without putting 
his vessel in a condition to meet the usual 
perils of the voyage, and may well be pre- 
sumed to warrant that fact with regard to 
his absent vessels. It is his bounden legal 
duty towards the mariners for the safety of 
their lives, and towards the merchants who 
load their goods, that the ship should be stout, 
stanch and strong, or in other words, sea- 
worthy, before she commences a voyage either 
from or to a distant port And it may most 
properly be implied, that in this contract with 
the underwriter the owner should be taken 
to warrant, as a foundation of the contract, 
that the ship shall be at the time of sailing 
from Calcutta, a seaworthy vessel. This rule 
is founded on policy, also, and courts should 
enforce strict compliance with it; otherwise 
the effect of insurance might be to render 
those who are protected from loss- by the 
policy, exceedingly careless about the condi- 
tion of the ship, and the consequent safety 
of the crew. Every vessel at the commence- 
ment of each particular voyage, requires ap- 
pliances commensurate and appropriate to the 
ordinary risks of navigation during the par- 
ticular voyage contemplated. In such a case 
there can be no difficulty in fixing the com- 
mencement of the risk, and making proof of 
the vessel's condition. But it is otherwise in 
a time policy like that in Small v. Gibson 
[supra], where the risk begins to run on a 
given day, wherever the ship may be. Wheth- 
er the vessel is seaworthy or not is clearly one 
of the risks assumed by the underwriter, who- 
has coyenanted to bear a part of the risk of 
the owner for a given period. 

The words of the policy in Jones v. Insur- 
ance Co. [supra]— the case I mean in our own 
circuit— were also "lost or not lost," and* 
in point of fact, the vessel, was on the main 
at the time when the assurance was effected. 

But there are many policies of insurance 
which may be classed under the genus time 
policies, as distinguished from voyage poli- 
cies, to which this course of reasoning would 
be wholly inapplicable. Let us take the case 
before us: It is true, it is a time policy, but 
it is not on a vessel in a distant ocean, or in 
parts unknown, where the parties have con- 
tracted without a knowledge of her situation, 
and with a premium paid for assuming the 
risk of her seaworthiness at the time by the 
underwriter. It is, in fact, but an agreement 
to insure the vessel in so many voyages be- 
tween New York and Galveston, as she may 
choose to make within a year. If the in- 
surance had been for twelve • successive voy- 
ages back and forth, it would have been 
classed as a voyage policy, and the same im- 
plied warranty of seaworthiness would have 
applied to each, as if there had been several 
policies for each voyage. Can the fact that 
the number of voyages is indefinite, and 
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may be more or less than twelve, If within 
the year, constitute a difference in the es- 
sence of the contract, because the accident of 
its form places it in the general category of 
a time policy as distinguished from a voyage 
policy? 

Parke, B., in delivering the opinion of the 
court of exchequer chamber, in Small v. Gib- 
son, after stating the reasons why the im- 
plied warranty of seaworthiness, which it is 
the policy of the law to enforce, did not ap- 
ply to that peculiar form or species of time 
policy, is careful to exclude the idea that this 
same rule would apply to all time policies; 
and very justly, as the decision in that case 
first established the doctrine, that any time 
policy should be held as excepted from the 
general rule as to seaworthiness. 

Martin, B., in his opinion, delivered in the 
house of lords, says: "If the record in this 
case had shown that the policy had been ef- 
fected upon the ship upon her setting out 
from her original port, I am of opinion that 
from analogy to the case of a voyage policy, 
the warranty ought to be implied. If a time 
policy be effected on a ship about to sail from 
a given port on a voyage or voyages the ship 
must, in my opinion, be seaworthy at the 
time of sailing." 

"Such a condition or warranty," says Piatt, 
B., "is intelligible; its observance is practica- 
ble, and would be calculated to extend to the 
assured and the underwriter respectively 
every reasonable protection." 

Lord Campbell, C. J., admits there might 
be an exception to the general rule of implied 
seaworthiness where the time policy is effect- 
ed on an outward bound ship in a port where 
the owner resides, but thinks it better to have 
a short, sharp rule, applying to all time poli- 
cies—and thinks it more expedient that the 
rule should remain without any exception. 

It seems not to have occurred to that learn- 
ed judge that the exception to the general 
rule as to seaworthiness was, itself, a "judge 
made" one, then for the first time decided, 
and that to inelude other cases bearing no 
analogy to the one before the court (and to 
which the reasons given would not apply), 
within that exception, would be "gratuitous," 
however it might facilitate the business of 
a court to follow "plain rules" without dis- 
tinguishing between things that differ. 

Judgment for defendant. 
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The ROVENA. 

[1 Ware (309) 313.] i 

District Court, D. Maine. April 12, 1836. 

Seamen — Wages — Forfeiture — Desertion — En- 
try in Log Book— When to be Made— Dis- 
missal— Estimation of Damages. 

1. The desertion of a seaman during the voy- 
age, by the general maritime law, works a for- 
feiture of all wages antecedently earned. 

,-A B y tfl e statute of July 20, 1790, c. 56, § 5 
[1 Story's Laws, 104; 1 Stat. 133, c. 29], an ab- 
sence of forty-eight hours without leave, is 
made conclusive evidence of desertion. 
[Cited in Burton v. Salter, Case No. 2,218; 
The Quintero, Id. 11,517.] 

3. To prove such absence, a proper entry in 
the log-book is indispensable, though not con- 
clusive evidence. 

[Cited in Spencer v. Eustis, 21 Me. 521.] 

4. The entry, to support the statute forfeiture, 
must be made the day the absence takes place, 
and it must state the name of the seaman, 
and that he was absent without leave. 

rCited in The Lillian M. Vigus, Case No. 8,- 
346.1 

5. An entry that the crew were absent, or that 
all the crew were absent, will not. be sufficient, 
without mentioning the name of the seaman 
acainst whom the forfeiture is proposed to be 
enforced. 

6. To constitute a desertion under the general 
maritime law. there must be a quitting of the 
vesspl with the intention of abandoning her al- 
together and not returning. A mere leaving the 
vessel without permission, is not desertion. 

[Cited in The John Martin, Case No. 7,357.] 

7. If a mariner is dismissed by the master 
before the termination of the voyage without 
just cause, he is entitled to damages, which will 
be given by the admiralty in a suit for his wages. 

[Cited in Jay v. Almy, Case No. 7,236; Bush 
v. The Alonzo, Id. 2.223; Worth v. The 
Lioness No. 2, 3 Fed. 925.] 

8. The rule for estimating the damages, by 
the marine law, is ordinarily the allowance of 
full wages to the prosperous termination of 
the voyage. But this is not an inflexible rule, 
and may be varied to meet the justice of the 
ease. 

This was a libel for wages. The libellant 
alleges that he shipped at Portland, November 
4, 1835, for a voyage to Cuba, and thence to 
her port of discharge in the United States, 
and thence back to Portland; that she made 
the voyage to Cuba, and thence went to Wil- 
mington, where the voyage was changed, and 
he shipped for another voyage on the 2Sth of 
December, to Cuba, and thence to her port 
of discharge in the United States, and thence 
to Portland; that he faithfully did his duty 
as a mariner in said brig until her arrival in 
Boston, where "he was taken unwell and un- 
fit for duty, and was relieved and discharged 
from further duty by the chief mate of the 
brig, with the consent of the captain." He 
further alleges that the captain [Hunt] re- 
fused to permit him to remain in said brig, 
but soon after leaving the wharf at Boston 



i [Reported by Hon. Ashur Ware, District 
Judge.] 
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for Portland, forcibly expelled him from the 
same, and put him on shore on Castle Island, 
in the harbor of Boston, and now refuses to 
pay him the balance of wages remaining due; 
and he prays for process against the vessel 
to enable him to recover his wages, and for 
such further relief as may be just and meet. 
The answer of the owners admits the con- 
tract, and that the libellant performed the 
voyage until the arrival at Boston, but al- 
leges that at Boston -he deserted the vessel, 
and thereby incurred a forfeiture of his 
wages; and that the libellant after having 
deserted, on her passage to Portland violently 
and with force attempted to enter the vessel, 
violently attacked the captain, and that he, 
in self-defence and for the safety of the ves- 
sel, was under the necessity of putting him 
on shore. 

A number of witnesses were examined in 
support of the allegations of the libel and 
answer, and the case was submitted by the 
counsel on the evidence, without argument. 

R. A. L. Codman, for libellant. 
J. D. Kinsman, for respondent. 

WARE, District Judge. This case involves 
some questions on which it would have been 
satisfactory to me to have had the aid of an 
argument from the learned counsel. But they 
•excuse themselves for want of time at this 
busy period of their forensic labors, and with 
other pressing engagements upon their hands, 
to examine the questions which are supposed 
to arise in the case, and choose to submit it 
to the unaided investigation of the court, 
rather than rely upon arguments which must 
be nearly extemporary and without an ex- 
amination of authorities. The libellant origi- 
nally shipped for a voyage to Cuba, and back 
to her port or ports of discharge in the United 
States, and thence back to Portland. But on 
the arrival of the brig, in the course of that 
voyage, at 'Wilmington, instead of returning 
to Portland, a new voyage, was undertaken to 
Cuba, and thence back to her port of dis- 
charge in the United States, and thence to 
Portland. The libellant shipped for this new 
voyage, and it is under this latter contract 
that the wages were earned which are the 
subject of this suit. The brig made the voy- 
age, and the libellant returned in her to Bos- 
ton, whence the brig returned to Portland, 
the termination of the voyage. It is admitted 
that the wages were earned and ought to be 
paid unless they are forfeited by what took 
place at Boston. The answer indeed alleges a 
single instance of misconduct subsequent to 
the alleged desertion, but does not insist upon 
it as a cause of forfeiture, which it cannot 
be pretended to be independent of the sup- 
posed desertion. 

The first question presented by the allega- 
tions of the answer is, whether there was a 
■desertion at Boston. But this presents itself 
under a double aspect; first, whether there 
was a desertion within the meaning of the 



act of July 20, 1790, for the government and 
regulation of seamen, in the merchant service; 
and secondly, whether, independent of any 
such statute provision, there was a desertion 
within the meaning of the general maritime 
law. By the 5th section of the statute it is 
provided that: "If any seaman, &c, shall 
absent himself from on board the ship or 
vessel, &c, without leave of the master or 
officer commanding on board, and the mate 
or other officers having charge of the log-book 
shall make an entry therein, of the name of 
such seaman or mariner on the day on which 
he shall so absent himself, and if such sea- 
man or mariner shall return to his duty with- 
in forty-eight hours, such seaman shall for- 
feit three days' pay for every day he shall 
so absent himself, to be deducted out of his 
wages; but if such seaman or mariner shall 
absent himself for more than forty-eight 
hours at one time, he shall forfeit all the 
wages due to him, and all his goods and chat- 
tels which were on board of said ship or 
vessel, or in any store where they may have 
been lodged at the time of his desertion, to 
the use of the owners," &c. 'As this statute 
is highly penal, the owner who wishes to en- 
force it must bring his case within the precise 
words of the act When a statute is purely 
remedial and goes to support and to uphold 
rights, the presumed intention of the legis- 
lature is, that it should receive a liberal in- 
terpretation, and be applied to case's which 
are within the reason of the law. although 
they may not be within its precise words. 
But when a statute imposes penalties and a 
forfeiture of rights, no such intention is pre- 
sumed. The court is not authorized to ex- 
tend the operation of the law beyond the 
clearly expressed will of the legislature, for 
the purpose of carrying into full effect its 
supposed policy. The operation of the stat- 
ute cannot be enlarged by interpretation, so 
as to create penalties and forfeitures by im- 
plication. If the case is not within the 
words of the law, according to their natural 
and obvious import, it is not supposed to be 
within its policy, or within the intention of 
the lawmakers. Before the owners can call 
on the court to enforce this forfeiture under 
the statute, they must show not only that 
there was an absence from the vessel with- 
out leave, but that an entry of such absence 
was made in the log-book, on the day when 
it took place. An entry on a subsequent 
day is not a compliance with the law. The 
entry must mention the name of the mariner 
against whom the forfeiture is to be en- 
forced. It is not sufficient to say generally 
that the crew, or even that all the crew 
were absent. The entry must state that the 
absence was without- leave, not merely that 
the seaman was absent, and, finally, there 
must be one continued absence of forty- 
eight hours. 

Does the case which is presented by the 
evidence come within the requirements, of 
the law? The evidence on some points is, 
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to a considerable extent, contradictory and 
not easily reconciled. But the whole testi- 
mony, as well that produced by the respond- 
ents as by the libellant, conclusively proves 
that Winslow was not absent at any one 
time forty-eight hours. Estell, a witness for 
the libellant, says that he was with Winslow 
the whole time that he remained in Boston, 
and that he was not absent from the vessel 
at any one time more than twelve hours. 
But, without relying on Estell's testimony, 
though I am far from intending to intimate 
an opinion that he is not entitled to full 
credit, it appears from the log-book that the 
brig came to the wharf about 12 o'clock, on 
Wednesday, the 16th. The mate states that 
the libellant did not leave the vessel until 
two o'clock, and that he saw him on board 
again on Friday, the ISth, at ten o'clock in 
the morning. Here was, then, according to 
the evidence offered by the respondents, an 
absence at most of but forty-four hours. 
This was the longest absence that can be 
pretended, for the vessel sailed for Portland, 
on Saturday at twelve o'clock, and at two 
o'clock of that day, Winslow was forcibly 
expelled from the brig by the master, and 
put on shore on Fort Independence. Taking 
then the most unfavorable view of the libel- 
ant's case, here was not an absence which 
incurred an entire forfeiture of his wages. 
But there is another insuperable difficulty in 
the way of the defence set up. A proper en- 
try in the log-book is an indispensable pre- 
requisite, and it has always been so held, to 
the enforcing of this forfeiture under the 
statute. The entry in the log-book on the 
16th, is, that "the crew denied doing more 
duty, and went ashore." The name of the 
libellant is not mentioned; it is not even said 
that all the crew went ashore. On the 17th, 
indeed, there is an entry, "all the crew 
ashore." But this cannot help the infirmity 
of the entry of the 16th, which is the one 
which the statute requires, and is the only 
one which can support this defence. But 
even if the second entry might be invoked in 
aid of the first, I should not hesitate to hold 
that it is still incurably defective. When the 
statute says that the name of the seaman 
shall be entered on the log^ the court has no 
authority to say that these words are an 
unmeaning pleonasm, or that the specific di- 
rections of the statute may be supplied by 
something that is equivalent But there is 
a further objection to this entry, even if we 
could overcome, the difficulty that the name 
of the libellant is not mentioned. It is not 
stated whether the crew were absent with or 
without leave. When the statute makes this 
entry an indispensable part of the evidence 
against the seaman, we must suppose that 
the legislature intended that the log-book 
should show that the absence was attended 
by those circumstances which constitute the 
offence, and on account of which ttte for- 
feiture is inflicted. An absence from the ves- 
sel is not punished unless it be without leave. 



The entry must therefore state that it was 
without leave, or it will not support a decree 
of forfeiture. This is the construction which 
has been given to the statute. Abb. Shipp. 
(Am., Ed.) p. 463, note; Cloutman v. Tunison 
[Case No. 2,907]. And this particularity ia 
the entry is not required without reason. It 
is but a safe and prudent precaution to re- 
quire all the facts which constitute the of- 
fence to be entered on the log at the time, 
were it for no other reason than to prevent 
an aggravated character from being given, 
by the gloss of parol testimony, to an act 
which might at the time have been consid- 
ered as a trivial offence. Persons who are 
much conversant with these maritime con- 
troversies, need not to be informed that the 
memory of some bygone misconduct, actual 
or supposed, may be aided by a subsequent 
grievance, and that a later wrong, through 
the quickened sensibility of the party of- 
fended, may be made to throw its shade back 
and darken the hues of a previous fault. 
The law, therefore, looks to the description 
of the offence as it is entered on the log, the 
day on which the alleged desertion took 
place, because this shows how the act of the 
seaman was considered at the time. And this 
it makes indispensable, though not conclu- 
sive evidence. In whatever point of view the 
facts are regarded, I am satisfied that here 
has been no statute forfeiture of wages. 
But independently of the statute, by the gen- 
eral maritime law, desertion during the 
voyage is followed by a forfeiture of all 
wages antecedently earned. Abb. Shipp. 
462-^68; 1 Valin, p. 535; Consulat de la 
Mer, cc. 157, 158, 268. The act of congress 
is not held to have repealed or modified the 
maritime law except in the particular case 
for which it provides, in which it makes an 
absence of forty-eight hours, without leave, 
conclusive evidence of desertion, when by 
the general law it would only be presump- 
tive evidence of the fact In other respects 
it leaves .the maritime law in its full efficien- 
cy. Cloutman v. Tunison [supra]. If, then, 
there was a desertion in the sense of the 
general maritime law, however hard it may 
operate on the libellant, the owners may in- 
sist on the forfeiture. It has been justly 
said that the marine law is not the law of 
any particular country, but a law common 
to all nations which are engaged in mari- 
time commerce. It does not arise out of the- 
domestic exchanges or home trade of any 
one people, but grows out of the intercom- 
munication of the citizens of different coun- 
tries, and is made up of the usages and 
traditions of the trading part of all nations 
which are conversant in commerce on the- 
high seas. It Is in these immemorial usages 
and traditions that we are to look for the 
true principles of this law. They have in 
different places and at various times been 
embodied into the form of written codes. If 
we look into these digests of the customs of 
the sea, we shall find that desertion, in the 
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sense of the marine law, is something more 
than merely leaving the ship without per- 
mission. 

By the Laws of Oleron the seamen are al- 
lowed, when the ship is safely moored at 
the wharf, to go ashore without the master's 
consent, if they return seasonably. Articles 
5, 21. And yet Gleirac, in his Commentary, 
says that the ordinances are very severe on 
men who abandon the ship altogether; qui 
manquent tout a fait; that for the first of- 
fence they are punished by whipping, and 
for the second by a more severe punishment 
Us et Coutumes de la Mer, pp. 21, 439. The 
Laws of Wisbuy allow one or two seamen 
at a time to go on shore and stay a short 
time, but not to remain ashore over night 
without the master's leave. Articles 4, 36. 
But if a seaman deserts, and carries away 
what he has received from the master, he is 
liable to the punishment of death. Article 
62. The Hanseatic Ordinance provides that 
deserters shall be punished by branding on 
the cheek, and in some eases by death, but 
a temporary absence without leave is pun- 
ished only by a pecuniary penalty. Ord. 
1614, tit 3, arts. 6, 7, 18, 23, 25. The Ordi- 
nance of Charles V. (1551) 1 , makes the same 
discrimination between an unauthorized tem- 
porary absence from, the ship, and a deser- 
tion. Articles 6, 7, 9. So, also, do the Laws 
of Hamburgh. A broad and palpable distinc- 
tion is made between a simple absence from 
the vessel without leave, and absconding 
with the intention of not returning, but of 
abandoning her altogether. It is the latter 
offence only which constitutes desertion, and 
is visited with severe penalties, while the 
former is considered, according to circum- 
stances, either as entirely venial, or as merit- 
ing, at most, but a punishment comparative- 
ly slight The cruel punishments of the Qld 
codes have fallen into disuse, but the general 
principles embodied in them remain and are 
still acknowledged as law by all commercial 
nations. The mere leaving the ship without 
permission, does not *n tbe sense of the 
marine law, constitute desertion. This of- 
fence is committed only when a seaman ab- 
sconds or leaves with the intention of aban- 
doning her altogether, animo ad navem non 
revertendi, as it is expressed by Kurieke in 
his Commentary on the Revised Hanseatic 
Ordinance. Heinn. Fasciculus, Script de 
jure Nautico, p. 745. And so the law is held 
to be by the circuit court, in the recent case 
of Cloutman v. Tunison before referred to. 
If this be the true principle, then it is per- 
fectly certain that the libellant has not in- 
curred the penalty of desertion. So far 
from exhibiting any intention of abandoning 
the vessel, he left his clothes and bedding 
and a small adventure on board, returned to 
the vessel every morning before breakfast, 
and once or twice more in the course of the 
day, and slept on board the night before she 
left Boston for this port I am entirely satis- 
fied that the penalty of desertion has not 



been incurred either under the statute or by 
the general maritime law. 

Another question remains, which is, wheth- 
er the libellant has incurred any minor for- 
feiture. Although there has been no deser- 
tion, if he neglected his duty and absented 
himself from the vessel without any justifia- 
ble excuse, and against the will of the mas- 
ter, the law will punish his misconduct by a 
proper deduction from his wages. And here, 
I am sorry to say that the evidence is so 
contradictory that I cannot think of attempt- 
ing to reconcile it. There are, however, some 
facts which are either admitted or are not 
susceptible of any reasonable doubt. Wins- 
low was on board the vessel during the whole 
of both voyages, and did his duty in a man- 
ner entirely acceptable to the master, up to 
the time of the arrival in Boston, and till the 
brig was made fast to. the wharf. He indeed 
seems to have had a larger share of the mas- 
ter's confidence than any other hand on 
board. They had a rough and boisterous 
time on the passage home. Winslow, two or 
three days before their arrival, sprained his 
foot, and being exposed to the water, took 
cold in it, so that on his arrival it was swol- 
len, and in a state of high inflammation. 
Both his wrists were badly chafed, the skin 
worn off, and the flesh laid bare on a spot of 
considerable size, by hard service in the cold 
and wet After the vessel was moored at the 
wharf, he showed his wrist and foot to the 
mate, and asked to be excused from further- 
services, as he felt unable to labor. Two of 
the witnesses state that the mate told him 
that he was unfit for duty, and ought to be 
excused. But the mate denies this, and says 
he ordered him to turn to. He says that he 
saw his wrists, and believed one of them 
was a little chafed, and that his foot was a 
little red on the instep, but he cannot say 
whether it was swollen. This was about a 
fortnight before the hearing, when Winslow 
exhibited his wrists and his foot and from 
their appearance at that time, I cannot say 
that I feel any doubt which of the witnesses 
is entitled to the most credit in this part of 
their testimony. The wrist bore evident 
marks of having been more than a little 
chafed, his foot was still red from the recent 
inflammation, and" on the instep, where it had 
suppurated, there remained a cavity about 
an eighth of an inch deep, large enough to 
admit the end of your finger. These are 
vestigia that may safely be believed. Under 
these circumstances, if the libellant was not 
excused from further duty, I think that he 
ought to have been. Indeed, there was little 
for any of the crew to do, as the master, be- 
fore the brig came up to the wharf, had em- 
ployed lumpers, according to the custom of 
the port, to discharge the cargo. During the 
Whole period that the brig lay at Boston, the 
master was employed in delivering her cargo, 
and might easily have known where the li- 
bellant was, if he had made any inquiries. 
But he made none. No complaint was made 
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of his absence, and he was never ordered to 
go to duty. This entire silence on the part 
of the master, may, under the circumstances 
of the case, he construed as assenting to his 
absence, and authorizing it. 

The lihellant claims also further damages 
beyond the amount of wages due. After the 
arrival at Boston the cook left the vessel, 
and there was no cooking and no fire on 
board during the period the brig remained 
there. The master is bound to provide board 
for his men, whether they are able to do duty 
or not, and if he did not provide it on board 
the vessel, there can be no doubt that this is 
a proper charge on the owners. Whether 
the libellant is entitled to claim the expenses 
of his return home, depends on the fact 
whether he was wrongfully or rightfully ex- 
pelled from the vessel. If a seaman is dis- 
missed before the termination of the voyage, 
without just cause, he is entitled to damages 
for this wrongful act. At common law, he 
can recover these damages by a special ac- 
tion on the case. But a court of admiralty, 
whose modes and forms of practice have more 
flexibility, will give these damages in a simple 
suit for wages. Emerson v. Howland [Case 
No. 4,441]; The Exeter, 2 C. Rob. Adm. 261. 
The rule by which this compensation is or- 
dinarily measured by the maritime law, is to 
allow full wages to the prosperous termina- 
tion of the voyage, deducting in some cases 
what the seaman may have earned in the in- 
termediate time, or adding the expenses which 
he may have incurred in returning home. 
Abb. Sbipp. 443, and the cases cited in the 
note to the American edition. This question 
was largely and learnedly discussed in the 
case of Emerson v. Howland [supra], and the 
conclusion to which the court came was, that 
this rule might be varied to meet the justice 
of the case, taking care that the seaman 
should receive a just compensation for the 
damage he sustained. But in this case, if 
the libellant is entitled to any damages, the 
general rule will be the equitable one. 

Does the evidence make out a ease of 
wrongful dismission? It has been already 
stated that the master employed lumpers to 
discharge the vessel before she came to the 
wharf; that he took no notice of the absence 
of the libellant and the rest of the crew, and 
without making any inquiries for them, he 
proceeded to hire other men to bring the brig 
to Portland. It is in proof, also, that the 
libellant came to the vessel every day; that 
he was there, with others of the crew, but a 
short time before she sailed; that inquiry was 
made of the mate when she would sail, but 
no satisfactory answer was obtained; that he 
returned to his boarding-house to dine, and 
hastened back and found that the vessel had 
already left the wharf. He hired a boat, and 
with one other of the crew, followed the brig 
and overtook her about a mile from the wharf. 
The master prohibited and resisted their en- 
tering the vessel. With some difficulty, but 
with no more violence than was necessary to 



overcome the resistance, they got on board. 
The captain, in a state of high excitement, 
called for his pistols and his gun, and ordered 
them to be set on shord. They quietly sub- 
mitted, and were landed on Fort Independ- 
ence, and shortly after the libellant returned 
to Portland. 

The whole conduct of the master, both in 
his entire silence and apparent indifference 
with respect to the absence of the libellant 
and the rest of the crew, while in Boston, 
as well as in the expression of passion when 
the libellant came on board the vessel, is 
difficult to be explained. As to the pretext 
that he was afraid of a mutiny from the pres- 
ence of Winslow, with whom he had sailed 
two voyages without a single complaint of 
any kind having been made against him, and 
who it is not pretended had ever shown a 
mutinous or refractory disposition, I find it 
impossible to give to it the least credit. His 
conduct is, to me, inexplicable, unless a key 
be found to it in the remark of one of the wit- 
nesses, that the crew suspected his intentions 
to have been to leave them in Boston and get 
clear of paying them their wages by a charge 
of desertion. Ev£n if the libellant had for- 
feited his wages by misconduct, the master 
was bound to have received him back on his 
repentance and tender of amends. A master 
grossly misconceives the obligations resulting 
from his relations to the owners and crew, if 
he thinks he may watch for occasions to in- 
flict forfeitures of the hard earnings of his 
men. It is his duty, when he sees any of his 
men in danger of exposing themselves to pen- 
alties from levity or thoughtlessness, to cau- 
tion them against it; and exercise the large 
discretionary authority with which the law in- 
vests him, and which places him, in some 
measure, loco parentis, in relation to his men, 
"with something of parental kindness, for the 
benefit and protection of the rights of his 
crew, as well as for their government This 
is the spirit of the marine law, which, al- 
though it abounds in penalties, does not seek 
occasions to inflict them; but when seamen 
have been guilty of a real delinquency, sedu- 
lously favors repentance, and gladly remits a 
forfeiture when a mariner, with a due sense 
of his fault, returns to duty. And this is also 
the spirit in which the marine law has al- 
ways been administered by courts of mari- 
time jurisdiction. This humane and indul- 
gent policy of the law, when a large and lib- 
eral view is taken of the interests of mari- 
time commerce, is not more beneficial to mar- 
iners than owners. If the crew, by some 
hasty ebullition of passion, near the close of 
a long voyage, are betrayed into an act of 
imprudence, by which they incur a forfeiture 
of their whole wages, and they know that by 
no repentance and subsequent fidelity of serv- 
ice they can reinstate themselves in their 
rights, they will lose all interest in the preser- 
vation of the ship and cargo. They will have 
no motive for extra exertion in the hour of 
peril, beyond that of preserving their own 
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lives. It is extremely obvious, how hazard- 
ous such a state of things may he to the in- 
terest of owuers. But such is not the policy 
of the marine law. It regards with practical 
wisdom the character of the subjects it has to 
deal with; men nurtured and bred in the 
midst of dangers— fearless, intrepid, and dar- 
ing, beyond the ordinary measure of gallantry 
that belongs to any other class of the com- 
munity, but thoughtless, hasty, and choleric; 
their characteristic traits all striking and sali- 
ent; looking forward during their pa-ilous 
service to the reward which is hoped for at 
its close, with as much expectation as other 
men, though heedless and lavish in expending 
It; the law, originally framed by men deeply 
interested and conversant in maritime com- 
merce, has prudently connected by all prac- 
ticable means the interest of the crew with 
the successful and prosperous termination of 
the voyage. 

I am perfectly clear in the opinion, on the 
best consideration that I have been able to 
give the subject, that the master was not 
justifiable in excluding the Iibellant from the 
vessel and leaving him at Boston. I shall de- 
cree full wages until the return of the vessel 
to Portland, and additional damages to cover 
the expenses of his board on shore, and of his 
return home. 
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The ROVER. 
[2 Gall. 240.] * 

Circuit Court, D. Massachusetts. Oct. Term, 

1814. 

Prize— Probable Cause— Borden of Proof. 

1. Where there is probable cause of capture, 
the captors are justified, and exonerated from 
all losses and damages sustained by reason of 
the capture. What constitutes such probable 
cause. 

See The Invincible [Case No. 7,054]. 
[Cited in Gala Plaid, Case No. 5,183.] 

2. On a 'monition to proceed to adjudication, 
the cause is to be heard in the same manner and 
upon the same principles, as upon a libel by the 
captors; and consequently the onus probandi 
rests on the claimant. 

3. Where, after capture, the vessel has been 
recaptured by the enemy, and proceeded against 
in a court of prize, the court will not suffer a 

• part of the papers from such court to be read, 
to show, that there was no original cause of 
capture, unless the whole papers are produced. 
[Cited in .Tecker v. Montgomery, 13 How. (54 
U. S.) 517.] 

[Appeal from the district court of the Unit- 
ed States for the district of Massachusetts.] 

In this case, a monition to proceed to ad- 
judication had been issued, upon the libel 
and suggestion of A. Wood, Jun., against 
the owners and commander of the private 
armed schooner Regulator. The respond- 
ents, in their answer, alleged that the Rover 
was lawfully detained upon the high seas 
for examination and search, and, in eonse- 

i fReported by John Gallison, Esq.] 



quence of suspicious appearances was or- 
dered for the nearest port- of the United 
States; but shortly after was captured by a 
British brig of war, carried to Halifax, and 
condemned. 

Mr. Pitman, for captors, after stating the 
causes of suspicion contended, that before 
calling upon the captors to proceed to ad- 
judication, the practice required, that a claim 
should be given, and affidavit filed. 

STORY, Circuit Justice. Usually a claim 
is given before a monition is taken out 
against the captors. But there may be an 
original proceeding, as in this case. There 
ought, however, to be an affidavit, and, on 
motion, the court would put the Iibellant up- 
on his corporal oath. 

Amory,& Dexter, for libellants: (1) The 
capture cannot be justified on the ground of 
a suspected intention to violate a municipal 
law. Probable cause has no application to 
such a seizure. Little v. Barreme, 2 Cranch 
[6 U. S.] 170. Nor does it come within the 
scope of the commission, which authorizes 
the commander to seize only jure belli. (2) 
There was no probable cause, to justify the 
seizure as prize of war. Wood's property 
was sufficiently proved by the documents on 
board. The bill of lading expressly declares 
the owner of the vessel to be also owner of 
the cargo. (3) The Iibellant is entitled in 
damages to the value of the property at the 
time of the capture. It is not necessary to 
inquire, whether the capture by the Bi-itish 
was a direct consequence of that by the 
privateer, or not. He, who takes property 
out of the hands of an agent appointed by 
the owner, and commits it to the possession 
of another, assumes, from that moment, the 
risk of its safe keeping. 

Mr. Prescott, for respondents. The cap- 
ture by the British was not in consequence 
of any act of the American captors. The 
vessel pursued the same course, good navi- 
gators were put on board, and every proper 
care was taken. Reasonable cause to be- 
lieve that a municipal law had been violated 
is sufficient to justify the captors. The at- 
tempted distinction does not exist. Wheth- 
er the seizure be as prize, or for the breach 
of municipal law, the property, in either 
case, vests in the sovereign, and the pro- 
ceeding must be summary, because the sei- 
zure is on the high seas. There is no differ- 
ence, in this respect,' between the commis- 
sions of public and of private armed ships. 

STORY, Circuit Justice. The common law 
authorizes every individual to seize for the 
king, and if there be an actual violation of 
law, the seizor is protected. Upon this 
ground, it has been held, that public and 
private armed ships may seize for the breach 
of a statute. But it is at the peril of the 
party making the seizure. 

Mr. Dexter. The commission does not ex- 
tend to such a seizure. 

STORY, Circuit Justice. The party,- who 
has been guilty of illegal conduct, will not 
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be permitted to claim in court The prop- 
erty is of course condemned as prize of war, 
or as enemies' property, to the government, 
for want of a claim. The Walsingham 
Packet, 2 C. Rob. Adm, 77; The Venus, 8 
Craneh [12 U. SJ 253. 

Mr. Prescott The only question then is, 
whether, in this ease, there was probable 
cause to suspect a violation of law? It is 
contended, upon the evidence, that there 
was. The documentary evidence of prop- 
erty was deficient. Added to this, the mas- 
ter's prevarication, the concealment of the 
owner's name in the bill of lading, and the 
absence of the invoice, which, if on board, 
was not exhibited, were strong circumstan- 
ces of suspicion. Murray v. The Charming 
Betsy, 2 Craneh [6 U. S.] 71, 122; Little v. 
Barreme, Id. 170; Maley v. Shattuek, 3 
Craneh [7 U. S.] 4S9. 

STORY, Circuit Justice. The schooner Ro- 
ver, owned by Abiel "Wood, Jun., of Wiscas- 
set, was captured on the 17th of July, 1812, 
by the private armed schooner Regulator, 
commanded by James Mansfield, on a voy- 
age from Liverpool in Great Britain osten- 
sibly to Amelia Island. The Rover sailed 
from Liverpool about the loth of June, 1S12| 
having on board a cargo of British merchan- 
dise, consisting of crates, coal and hardware. 
Two days after the capture, the Rover was 
recaptured by the British sloop of war Ring 
Dove, and carried into Halifax, and for aught 
that appears has been condemned. A moni- 
tion to proceed to adjudication was after- 
wards served upon the owners of the Regu- 
lator, at the instance of Mr. "Wood, and upon 
the libel and proceedings in the cause the 
single question was, whether there was prob- 
able cause of seizure as prize. At the hear- 
ing in the district court, the learned judge 
pronounced a decree in the affirmative, and 
upon that decree an appeal has been inter- 
posed to this court. 

The whole cause here turns upon a mere 
question of fact, the law being conceded on 
all sides, that if, from all the circumstances, 
there was probable cause of seizure, the cap- 
tors are completely justified and exonerated 
from all consequential damages. And, in my 
judgment, the cause must be heard in the 
same manner, and upon the same principles, 
as if it were an original hearing upon a prize 
allegation; and consequently the onus pro- 
band! of showing the neutral character of the 
property must rest on the libellant. The 
Walsingham Packet, 2 C. Rob. Adm. 77; The 
Countess of Lauderdale, 4 C. Rob. Adm. 283; 
2 Azuni, Mar. Law, p. 215, § 12. There is 
another reason also for this rule in the pres- 
ent case, which is, that the libellant, in claim- 
ing damages, is emphatically the actor. The 
cause too ought to be decided upon the same 
principles, as if all the original papers, which 
were submittted to the captors, were now be- 
fore the court. All these papers are yet in 
existence, and indeed the Rover seems to have 



been proceeded against in the vice admiralty 
court at Halifax, in whose registry the whole 
ship's papers and documents have been de- 
posited. These papers are not inaccessible to 
Mr. "Wood, for he has produced attested copies 
of three documents, which were delivered out 
by the regular officers of that court. I am 
called upon to admit these papers as legal evi- 
dence, for the purpose of rebutting all pre- 
tence of the legality of the capture, and to 
show the neutrality of the property. It would 
have been more fair to the parties, and cer- 
tainly more satisfactory to the court, to have 
had an authenticated copy of all the papers. 
For it is very clear from the evidence before 
the court, that there are several papers not 
produced, which might have had a very im- 
portant bearing on the cause. The two let- 
ters, addressed to Mr. Wood by the shipper, 
might have been very significant And the 
answers of the master to the standing inter- 
rogatories would, in a conflict of testimony, 
have derived a peculiar importance, if not in 
chief, at least as corroborative evidence. This 
documentary evidence is objected to by the 
captors, and although, if admitted, it would, 
by itself, have little weight with the court, 
coming, as it does, in a solitary and discon- 
nected shape, after the pressure of the other 
testimony was fully known, and of course the 
importance of the other ship's papers and doc- 
uments fully established; yet, as the objec- 
tion is taken, it may not be improper to ex- 
press my present opinion. And I am of opin- 
ion, that, in proceedings of this nature, it is 
inadmissible. If the party seeks to avail 
himself of the supposed confession of tbe 
ship's papers, he ought to produce the whole, 
that a judgment may be drawn from the 
whole, as to his legal right to damages. He 
asserts, that there was no probable cause of 
seizure, and attempts to prove it by witnesses, 
and a partial production of some of the ship's 
papers, when he shows, that better evidence 
is yet behind within his own control. There 
is yet another reason why the whole proceed- 
ings in the prize court should have been pro- 
duced, and that is, to rebut the imputation of 
enemy's property on board, and to prove that 
the libellant had sustained a total loss. In 
ordinary cases, a capture by the enemy might 
have been sufficient for the latter purpose. 
But in this case, under all the circumstances, 
it seems to me that the libellant, having ac- 
cess, as it should seem, to the admiralty rec- 
ords, ought to have gone further. Besides, if 
the present papers were admitted, it would 
not follow that they were shown to the cap- 
tors; nor that other papers, as asserted in 
the testimony of the captors, were not on 
board at the time of the capture. But I de- 
cide this objection on the general rule, which 
appears to me to be a safe and salutary one, 
that the party who relies upon the evidence 
of the ship's papers to prove or rebut any 
hostile interest, ought, if they are in exist- 
ence and within his control, to produce the 
whole, otherwise the court will not listen to 
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partial extracts. In so deciding, I do not 
mean to assert, that where property and pa- 
pers are captured by an enemy, it is in gen- 
eral necessary to trace them further. The 
presumption is, that they are inaccessible, and 
secondary evidence is good. But if you show 
them within your control, you are not at lib- 
erty to withhold or present what you please. 
j?he whole must be produced, or the whole 
■withdrawn from the cause. 

I shall not, however, reject the evidence, be- 
cause in my judgment the cause may well be 
-decided consistently with the real rights of 
the parties upon its admission, for it is at 
most but a corroboration of what the master 
has peremptorily sworn in his deposition, and 
he has annexed to it a copy of the material 
paper, the invoice. There are tw.o invoices 
•of the whole cargo transmitted from the admi- 
ralty records, which are different both in 
items and value, the one being £1110. 3s. 6d., 
the other £616. 12s. What could -have been 
the " intention of this suppression and false 
valuation I pretend not to decide. It cannot 
however but lead to an inference, which I 
■should be very loth to entertain, that there 
was a secret design to defraud the revenue of 
some country; and as duties are here calcu- 
lated on the ad valorem articles on the invoice 
value, the conjecture would not be strained, 
if the United States might seem pointed at 
in this contrivance. I pretend not, however, 
to lay any great stress on it, except that if 
•damages were to be allowed to the party, I 
should hold him bound by the -lesser invoice. 
"Qui sentit commodum, sentire debet et onus." 

The causes, which are now relied on by the 
captors to justify or excuse the capture, are 
the want of a clearance, the prevarication of 
the master, the suppression of the invoices, 
the want of sufficient proofs of property, the 
•deviation from the destination apparent upon 
the ship's papers, and the suspicion of an 
intended illegal importation into the United 
States of British merchandise. On examin- 
ing prize decisions, a great indulgence in this 
respect seems to have been allowed to cap- 
tors, where they have acted with good faith; 
-and in The Peacock, 4 C. Rob. Adm. 185, and 
The St Antonius, 1 Act. 113, it seems to have 
"been held a sufficient excuse that the vessel 
was found with a false destination, or under 
■circumstances of deviation from her voyage. 
The latter case is exceedingly strong, and 
•came by appeal from the high court of ad- 
miralty, where damages were denied, and 
that decision was confirmed by the lords com- 
missioners with costs. It was the case of an 
English vessel, trading under a license with 
Holland, and found on the Dutch coast, but 
loitering there, so that the captors suspected 
an intended destination for Ostend or Dun- 
kirk, and the license was produced at the 
time of capture. That the vessel, in the pres- 
ent case, was found out of the course of the 
voyage for Amelia Island, cannot admit of a 
-doubt. The circumstance of a want of a 
■clearance seems now fully accounted for; 
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but I still entertain great doubts, if this was 
not an irregularity at the custom house, un- 
authorized by law. Still, however, it was at 
most but an irregularity, and standing alone, 
it could not have justified the capture. The 
other circumstances are certainly sufficient, 
if they are proved. And in this respect there 
is a conflict between the testimony of the 
master and the captors. The master has a 
direct interest, as well as bias, in the cause, 
as he may be responsible for his own miscon- 
duct; and therefore it was peculiarly fit to 
have had his testimony confirmed by a full 
and perfect production of the admiralty pro- 
ceedings. I observe too, that in respect to a 
material paper, which is represented to have 
been on board, he speaks guardedly, and in 
annexing what purports to be a copy, he does 
not pretend to verify it by any collation with 
the original, but simply expresses a belief as 
to its correctness; a belief from aught that 
appears, resting merely on memory of the 
contents. Why was not a copy of the orig- 
inal produced from the admiralty? 

It is true also that the captor's witnesses 
are affected with a natural, and perhaps un- 
avoidable, bias the other way. They have 
not however any interest in the present suit, 
for let it be determined as it may, they are 
free from responsibility. The testimony of 
Harris and Manning, in particular, is very 
circumstantial and minute, and after weigh- 
ing all the circumstances, it appears to me 
that the arguments in favor of its credibility 
greatly preponderate over those of the mas- 
ter's. If they are to be believed, the conduct 
of the master was calculated to awaken and 
inflame suspicions against the bona fide char- 
acter of the voyage and of the cargo. He 
reluctantly, and after evasions, disclosed his 
papers in piecemeals; and his contingent 
destination to the United States, even after 
a knowledge of the war, seems to have been 
drawn from him by the pressure of impor- 
tunity, if not by the determination to send 
the vessel in for adjudication. Nor was his 
previous equivocation, in relation to his devia- 
tion from the voyage, calculated to lull any 
suspicions, which had been awakened, when 
a new explanation was given, founded on an 
asserted original destination to the United 
States, instead of an alteration of the course 
by necessity. 

It should seem, too, that there were two 
bills of lading on board, in neither of which 
was there a consignment to Mr. Wood, al- 
though it would have been natural to expect 
one, adapted to the contingent destination to 
the United States. There were also two let- 
ters on board for Mr. Wood, one of which 
was opened, and contained no statement that 
the property belonged to him. We have no 
account of the other, but if favorable to the 
present claim, why has not an authentic 
copy been produced to the court? There was, 
too, a suppression of the invoice, if we credit 
the witnesses, and this is always so material, 
that its absence may well occasion a rea- 
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sonable doubt of the property, especially 
when combined with the circumstance, that 
the cargo consisted of prohibited goods, 
found near the coasts of the United States. 

Looking to all the facts of the case, as pre- 
sented by the evidence, and to the absence of 
what must be deemed material papers, which 
the libellant might have produced, if they 
would have made in his favor, I should think 
myself pressing the law in relation to cap- 
tures with unreasonable rigor, if I were to de- 
cree damages. I shall, therefore, affirm the 
decree of the district court 

Libel dismissed. 
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Case "No. 12,092. 

In re ROWE. 
tl8 N. B. R. 429.] i 



District Court, S. D. New York. May 30, 1878. 

Bankruptcy — Payment or Counsel Fees by 
Bankrupt— Preference— Compromise 
of Disputed Claims. 
1. The bankrupts, prior to filing of their vol- 
untary petition, paid their attornevs one hun- 
dred and fifty dollars, and assigned to them a 
large amount of uncollected claims, .to secure 
them, as alleged, for services rendered and to 
be rendered in the bankruptcy proceedings. An 
action was commenced against them by the 
assignee to recover back the monevs paid and 
the property assigced, on the ground that the 
same were illegal, fraudulent, and void under 
the bankrupt law [of 1867 (14 Stat. 517)]. On 
an application made by the assignee after issue 
joined, to compound the claim by accepting from 
the attorneys the claims still uncollected, and 
releasing them from all claims on those which 
they had collected, held, that the case was not 
a proper one for the compounding of disputed 
claims under Gen. Order No. 20. 

2. The expense and delay of a litigation, 
though considerable, does not justify a com- 
promise in a case where public interests and the 
due administration of the bankrupt law require 
the settlement of the questions of law involved 
by the judgment of the court. 

[In the matter of Daniel C. Rowe, a bank- 
rupt.] 

OPINION OF THE COURT. This is an 
application to the court, on the part of the 
assignee, to compound a claim against the 
estate under general order No. 20. The reg- 
ister to whom the matter was referred to 
take proofs, and report the same with his 
opinion, recommends that the agreement for 
the compounding of the claim made by 
the assignee, subject to the approval of the 
court, be approved. I entirely disagree with 
this conclusion of the register. The case is 
as follows: A voluntary petition was filed 
by two of three partners on the 6th of Octo- 
ber, 1876, and they were adjudicated bank- 
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rupts October 14, 1876. On the 2d of Octo- 
ber, 1876, the bankrupts paid to their at- 
torneys one hundred and fifty dollars in 
money, and assigned to them about four 
thousand four hundred dollars in uncollected 
claims due the bankrupts, in consideration, as 
alleged by the said attorneys, that they 
should institute and carry on this very case 
in bankruptcy, and to secure them for service 
rendered and to be rendered in protecting 
the bankrupt and their creditors from the 
losses then impending and likely to happen 
from sale under execution at a great sacri- 
fice of a large part of the property of the 
estate. The one hundred and fifty dollars 
was treated as a retainer, and assignment of 
the choses in action as collateral security for 
the proper charges of the attorneys for serv- 
ices and for their disbursements incurred or 
to be incurred by them in and about the busi- 
ness, including the compensation of other 
counsel to be retained. The assignee was 
appointed December 6, 1876. On the Sth 
of June, 1877, the assignee commenced * a 
suit in equity against said attorneys to re- 
cover the said money paid and property as- 
signed, on the ground that the same were 
illegal and fraudulent and void under the 
bankrupt law. On the 13th of July, 1S77, 
the said attorneys filed their answer to the 
bill of complaint, admitting the receipt of the 
money and the execution of the assignment, 
but denying that the same were illegal or 
in violation of the provisions of the bankrupt 
law, and setting forth with some detail the 
services rendered, and the expenses incurred 
by them in and about said business, both be- 
fore and after the filing of the petition in 
bankruptcy. 

It is claimed by the attorneys that those 
services were highly beneficial to the credit- 
ors in their results. For the purposes of this 
motion I do not call this in question. It also 
appears by the averments in the answer and 
otherwise that a proper charge for the serv- 
ices of the attorneys in all the matters 
claimed by them to have come within the 
agreement under which the money was paid, 
and the assignment made, would be at least 
one thousand dollars; that they claimed to 
have paid out in necessary expenses one thou- 
sand and eighty-one dollars, and ninety-seven 
cents; that they have been retained specially 
by the assignee to defend actions brought 
against him to recover property in the bank- 
rupt's possession at the time of the assign- 
ment, for which they claim as counsel fees 
two hundred and fifty dollars; that of the 
claims assigned to them they have collected 
one thousand eight hundred and nine dollars 
and thirty-four cents, leaving uncollected 
about two thousand six hundred dollars. The 
compromise negotiated between the assignee 
and the said attorneys is that they shall re- 
assign to him the uncollected claims, and 
that he shall release them from all claims on 
those which they have collected, the result of 
which is claimed to be that the attorneys will 
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realize above their disbursements one hun- 
dred and twenty-seven dollars and thirty-sev- 
en cents in full for all their claims against 
the estate. 

The grounds on -which I decline to approve 
this compromise are these: 

1. The case is not in its character a prop- 
er one for the compounding of disputed claims 
under general order No. 20. The claim made 
by the attorneys in their answer raises a 
question of law of great importance in the 
administration of the bankrupt law, to wit, 
the right of the bankrupt on the eve of his 
bankruptcy to withdraw a considerable part 
of his estate from the jurisdiction of the 
court, to secure his attorneys for their fees 
and charges in proceedings before and after 
the filing of the petition. Assuming that 
there is some pretence of validity in the claim, 
it must be treated as a doubtful one, and, in 
view of the close relations subsisting between 
the bankrupt and the attorneys, and the re- 
lation of the attorneys to this court as its of- 
ficers, I think that the use of any doubt there 
may be about this claim of the attorneys, as 
a matter of law, as the basis for compound- 
ing such claims when asserted in this form, 
would be productive of great abuses and scan- 
dals. Virtually it would allow the bankrupt 
and his attorneys, under color of a claim of 
right not yet established, to take into their 
hands for their own use a part of the es- 
tate, and to secure, at any rate, under the 
form of a compromise, some portion of the 
property thus withdrawn, to no part of which 
they may be in fact entitled. I think on 
grounds of public policy all such claims 
should be determined on their merits and ac- 
cording to law, and not compromise. 

2. The matters of fact put in issue by the 
answer are few in number, and do not ap- 
parently involve the taking of much testi- 
mony. No reason or excuse is shown why 
the testimony has not been taken long ago. 
It is difficult to understand from the plead- 
ings and the evidence before me why the tes- 
timony should not have been taken within 
sixty days after issue joined. The questions 
of law involved are such as it is important to 
have determined, not only in this case, but 
as affecting other cases in which such claims 
may be made. 

3. Although the compromise is approved by 
the register, by the assignee, and by the at- 
torneys who are defendants in the suit, and 
by some of the creditors, yet the testimony 
taken, consisting mainly of the pleadings in 
the suit in equity and the agreement for a 
compromise, does not furnish the court the 
necessary information as to the character of 
the services rendered, or the character and 
details of the expenses incurred by the at- 
torneys, to enable the court to form an inde- 
pendent judgment as to the propriety of the 
compromise, if it were a suitable case for a 
compromise at all. 

4. The principal reason given for the com- 
promise is the great delay and expense in- 
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volved in the regular determination of the 
questions by the prosecution of the suit, and 
the creditors apparently have acquiesced on 
that ground. 

I think undue importance has been given 
to this consideration, partly no doubt from 
the fact that the assignee has neglected to 
prosecute his suit with diligence; and the ex- 
pense and delay of litigation, though consid- 
erable; ought not to justify a compromise in 
a case where public interests and the due ad- 
ministration of the bankrupt law require the 
settlement of the questions involved by the 
judgment of the court. 

Let an order be entered setting aside the 
report of the register, denying the prayer of 
the petition, and directing the assignee to 
prosecute his suit with the utmost diligence. 



Case Wo. 12,093. 

HOWE et al. v. The BRIG. 
[1 Mason, 372.] i 

Circuit Court, D. Massachusetts. May Term, 

1818. 
Salvage — Derelict — Amount of Compensation. 

Of salvage in cases of derelict. In general a 
moiety is the rule of salvage in cases of derelict; 
but it is a flexible rule, yielding to circumstan- 
ces. 

[Cited in The Waterloo, Case No. 17,257; 
The Emulous, Id. 4.4S0; The Boston, Id. 
1.673; The Henry Ewbank, Id. 6,376; The 
Rising Sun, Id. 11,858; The Elizabeth and 
Jane, Id. 4,356; Peabody v. Proceeds of 
' Twenty-Eight Bags of Cotton, Id. 10,869; 
Bean v. The Grace Brown, Id. 1,171; 
Sprague v. One Hundred and Forty Barrels 
of Flour. Id. 13,253; The John Gilpin, Id. 
7.345; The Adolph, Id. 86; Montgomery v. 
The T. P. Leathers. Id. 9,736; Spencer v. 
The Charles Avery, Id. 13,232; The Georgi- 
. ana, Id. 5,355: The Charles Henry, Id. 2.- 
617; West Transp. Co. v. The Great West- 
ern, Id. 17,443; The Hyderabad, 11 Fed. 
754; The Fairfield, 30 Fed. 701, 702; The 
Bay of Naples, 1 C. C. A. 81, 48 Fed. 738, 
739 ] 

[See note to The Adventure, Case No. 93.] 
[Cited in Eads v. Brazelton, 22 Ark. 499; 
Baker v. Hoag, 7 N. Y. (3 Seld.) 561.] 

[Appeal from the district court of the Unit- 
ed States for the district of Massachusetts.] 

Libel for salvage. The material facts were 
as follows: On the 28th day of October, 1817, 
the schooner Hope, owned by the libellants 
[Isaac F. Rowe and others], sailed from Bos- 
ton on a fishing voyage, with a crew of four 
men, commanded by Henry Geyer. After be- 
ing out a couple of days, and during a heavy 
squall, they discovered a vessel at about four 
miles' distance from them, apparently in dis- 
tress. On running down to her they found 
her to be a brig without any person on board, 
and in a very shattered condition. They at 
first attempted to take out her lading, and 
put it on board their schooner; but the weath- 
er being so tempestuous as to render this im- 
practicable, it was determined to bring her 
if possible into Boston. For this purpose the 

i [Reported by William P. Mason, Esq.] 
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captain and two of the crew went on board 
*>f her, and the schooner was ordered to keep 
close company. After three days of great 
exertion and imminent danger, during all of 
which time they were exposed to a very 
severe storm and heavy gales of wind, and 
in consequence thereof separated from their 
schooner, they succeeded in bringing the brig 
into Boston harbour, and running her on 
shore at Thompson's Island, from whence 
they afterwards got her off, brought her up 
to Boston, and there libelled her for salvage. 
A claim was interposed by the Spanish con- 
sul for the property, as belonging to certain 
Spanish subjects unknown. The brig and 
cargo were appraised at the gross value of 
26,201 dollars, and at the net value of 20,951 
dollars; and upon the hearing, the district 
court decreed as salvage to the libellants the 
sum of 3,000 dollars. From this decree the 
libellants appealed to the circuit court. 

Mr. Prescott and William Sullivan, for ap- 
pellants. 
G. Blake, for appellee. 

The argument principally turned on the 
proper amount to be decreed as salvage. 
And to this point the following cases were 
cited by the counsel for the appellants and 
appellee: 

For the appellants: The Amelia, 4 Dall. 
[4 U. S.] 34; Hindry v. The Priscilla [Case 
No. 6,515] ; Wilkie v. Two Hundred and Five 
Boxes of Sugar [Id. 17,662]; British Consul 
v. Twenty-Two Pipes and Ten Hogsheads of 
Wine [Id. 1,900]; The Mary Ford, 3 Dall. 
13 U. S.] 188; The Adventure, 8 Cranch [12 
U. S.l 226; Mason v. The Blaireau, 2 Cranch 
[6 U. S.] 240; The Favorite, 4 Cranch [8 U. 
S.] 346; 1 Beaw. Lex Merc. 158, 162; The 
Aquila, 1 C. Rob. Adm. 37; The Jonge Bas- 
tiaan, 5 C. Rob. Adm. 323; The Lord Nelson, 
Edw. Adm. 79; L'Esperance, 1 Dod. 49; 
The Blenden-Hall, Id. 421; Tyson v. Prior 
[Case No. 14,319]; Warder v. The Belle Cre- 
ole [Id. 17,165]; Taylor v. The Cato [Id. 13,- 
786]; Bell v. The Ann [Id. 1,245]; Bond v. 
The Cora [Id. 1,620]; Flinn v. The Leander 
[Id. 4,870]; The Jefferson, 1 C, Rob. Adm. 
325. 

For the appellee: The Favourite, 4 Cranch 
[8 U. S.] 347; Mason v. The Blaireau, 2 
Cranch [6 TJ. S.] 240; The Mary Ford, 3 Dall. 
[3 U. S.] 18S, 19 Vin. Abr. "Salvage," A, 3; 
Moll, de J. Mar. bk. 2, c. 5, § 7. 

STORY, Circuit Justice. There Is no dis- 
pute in respect to the facts of this case; and 
upon these facts it is clearly a case of dere- 
lict in the sense of the maritime law. For 
to constitute a derelict in that law, it is suffi- 
cient, that the thing is found deserted or 
abandoned upon the seas, whether it arose 
from accident or necessity, or voluntary dere- 
liction. Sir William Scott has declared, that 
a legal derelict is properly, where there has 
been an abandonment at sea by the master 
and crew without hope of recovery. The 



Aquila, 1 C. Rob. Adm. 37. With the view, 
for which the words "without hope of recov- 
ery" are introduced, viz. to distinguish a tem- 
porary absence from a permanent abandon- 
ment, it might perhaps have been more accu- 
rate to have said, an abandonment without 
an intention of return; since the spes re- 
cuperandi might exist even though the aban- 
donment were without such intention. In 
another case (The Jonge Johannes, 4 C Rob. 
Adm. 266) the same learned judge seems to 
have entertained an opinion, that if a vessel 
be captured and afterwards abandoned by 
the enemy, it is not properly a case of dere- 
lict; because neither the owner, nor those who 
were in possession, as his agents, have com- 
mitted any act of dereliction. So that, in 
this view, to constitute a derelict, there must 
be a voluntary abandonment by the master 
and crew. But this opinion, as I gather from 
later cases (The Lord Nelson, Edw. Adm. 79; 
The Blenden-Hall, 1 Dod. 414), has been 
silently retracted; and certainly it is not rec- 
ognised as the doctrine of this country. Sir 
Leoline Jenkins (1 Sir Leo. Jenk. Works, S9) 
has given a true definition in its most broad 
and accurate sense, when he says derelicts 
are "boats or other vessels forsaken, or found 
on the seas without any person in them." It 
is true, that the civil law attached a very 
different sense to the term; for a thing was 
not a derelict in that law, unless the owner 
voluntarily abandoned it without any further 
claim of property in it. "Pro derelicto autem 
habetur quod dominus eu mente abjecerit, ut 
id in numero rerum suarum esse nolit" (Inst, 
lib. 2, tit. 1, § 46) ; and therefore a thing cast 
overboard in a storm to lighten a vessel was 
not esteemed a derelict. 2 

The only question for the consideration of 
the court is, what amount of salvage ought, 
under the circumstances of this case, to be 
allowed to the salvors. This is said, and 
properly said, to rest in the discretion of the 
court; a discretion, however, which is not to 
be exercised at the mere arbitrary will of the 
judge, but as far as possible to be governed 
by principles of law and so.und reason. I 
confess that I never feel more distressed, 
than when called upon to exercise a general 
and unlimited discretion. In cases of this 
sort, it can hardly be presumed, that different 
judges, even when possessing equally enlight- 
ened and sound judgments, would form pre- 
cisely the same estimate. And yet it is very 
desirable to discourage appeals upon slight 
grounds, or with a view to take the chances 
of a different opinion. In deciding, there- 
fore, upon the decrees of the district court in 
cases of salvage, my inquiry never has been 
so much, whether the allowance was the 
same, as I should originally have made, as 

a 

2 "Quod ex naufragio expulsum est usucapi 
non potest, quoniam non est in derelicto sed in 
deperdito." 3 Poth. Pand. lib. 41, tit. 7 (8) p. 
155, § 2; Id. lib. 41, tit. 1, p. 119. See, also, 
Locc. de Jur. Mar. lib. 1, c 7, § 6; 1 Emerig. 
c. 12, p. 611, § 40. 
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whether, under all the circumstances of the 
case, justice and sound policy clearly indi- 
cted a different measure. And, distrusting 
my own judgment, I have on all occasions 
sought to apply the spirit of those decisions, 
which a higher tribunal has recognised and 
■enforced, and to follow in the path of author- 
ity, rather than venture upon new and un- 
tried courses of my own. 

In cases of salvage, the measure of reward 
lias never been adjusted by a mere estimate 
of the labor and services performed by the 
salvors. These, to be sure, are very impor- 
tant ingredients; and are greatly enhanced 
in value, when they have been accompanied 
by personal peril and gallantry, by prompt 
and hardy enterprise, and by severe and long- 
■continued exposure to the inclemencies of the 
winds and waves. But an enlarged policy, 
looking to the safety and interest of the 
■commercial world, decrees a liberal recom- 
pense, with a view to stimplate ambition, by 
holding out what may be deemed an honora- 
ble reward. Nor should it be forgotten, that 
the same policy has a strong tendency to dis- 
■courage petty plunderage and concealment of 
the property saved; and to induce salvors to 
bring it in good faith before judicial tri- 
bunals, and rely upon their justice for ample 
remuneration. In most cases of salvage, it 
is extremely difficult to lay down a satisfac- 
tory rule to guide the judgment But where 
sl particular proportion has been frequently 
applied in a class of cases, I do not think, 
that slight, or even considerable distinctions 
in the circumstances ought to induce a court 
of law to depart from that proportion. It is 
better to adhere to a rule, which may oper- 
ate somewhat unequally, than to leave every 
thing afloat in mere undirected discretion. 

In cases of derelict, it was the ancient rule 
•of the admiralty to give the salvors a moiety 
of the property saved. This is very distinctly 
articulated in the Black Book of the Admi- 
ralty, as a known and settled rule of division. 
The Aquila, 1 O. Rob. Adm. 37; Roughton, 
arta 6, 47. And it continued in practice, at 
least to the close of the reign of Charles the 
■2d; for there is an express decree, in 1683, 
recognising its existence. The Aquila, 1 C. 
Rob. Adm. 37, I incline to believe that it was 
originally borrowed from the civil law, by an- 
alogy to the case of treasure found in some 
public place, in which case, by a decree of 
the Emperor Adrian, one moiety was given to 
the finder and one moiety to the public (Inst, 
lib. 2, tit 1, § 69; 3 Poth. Pandects, lib. 41, 
"tit 1, p. 101); which was precisely the mode 
of distribution in the admiralty, where no 
owner appeared; for then one moiety was 
under the grant of the crown considered a 
droit of the admiralty. Be this as it may, 
Sir William Scott considers, that the rule is 
become obsolete, and that de jure salvors are 
not now entitled to claim a moiety. The 
Aquila, 1 C. Rob. Adm. 37. Yet it is very 
.apparent, that his judgment is now in no 
.small degree influenced by the rule in all 



eases, to which it was originally applicable. 
In The Fortuna, 4 O. Rob. Adm. 192, which 
was the case of a vessel found derelict on the 
British coast, and, in many respects, resem- 
bled the case now in judgment he allowed a 
salvage of two fifths, and added, "If there 
had been any considerable danger attending 
the act of salvage, I should have given, what 
the court is in the habit of giving in cases of 
derelict, an entire moiety." In a still more 
recent case he observed, that "in cases of 
derelict the court not unfrequently gives one 
half of the property saved; and this, perhaps, 
was done in all cases of the same kind, ac- 
cording to the old law." The Blenden-Hall, 1 
Dod. 414. In that case however (which was 
a derelict) the property being of the value of 
£72,000, he gave the salvage of one-tenth only, 
a sum which, under the circumstances, with 
some difficulty approves itself to my judg- 
ment. In all other cases of derelict, which 
have come before him (and there have been 
several) he has allowed either a moiety, or 
two-fifths of the property. The Aquila, 1 O. 
Rob. Adm. 37. The Jonge Bastiaan, 5 O. Rob. 
Adm. 322; The Lord Nelson, Edw. Adm. 79; 
The Maria, Id. 175; L'Esperance, 1 Dod. 49. 
And in similar cases before the supreme court, 
proportions as favorable to the salvors have 
been uniformly adopted. The Mary Ford, 3 
Dall. [3 U. S.] 188; Mason v. The Blaireau, 
2 Cranch [6 TJ. S.] 240;* The Adventure, 8 
Cranch [12 U. SJ 226. The ordinance of 
France gives, in all cases, one third of the 
gross value s of derelicts; and the same rule 
(as Loccenius informs us) is generally adopted 
by Sweden and the other northern states. 2 
Val. Comm. 635; Locc. de Jure Mar. lib. 1, 
c. 7, § 10. Nor have I met with a single in- 
stance, in which a lower rate of salvage has 
been established by the municipal law of any 
modern maritime nation. And from this it 
may, perhaps, be gathered, as the general 
sense of the maritime world, that the rate of 
salvage on derelicts should not in ordinary 
cases range below a third, nor above a moiety, 
of the value of the property. 

At the argument I intimated an opinion, 
that in cases, of derelict the old rule ought 
still to be considered as a subsisting, but 
flexible rule; and that prim'a facie the salvors 
were entitled to a moiety; and that it was in- 
cumbent upon the claimant to establish, that 
under the special circumstances of the case a 
different measure ought to be applied. And 
this opinion was given with reference to the 
fact, that a moiety still continues the favorite 
proportion of judicial tribunals, if we can 
trust to the accuracy of reports. Upon sub- 
sequent reflection, I feel not the slightest in- 
clination to change that opinion; and as a 
limit upon judicial discretion in ordinary 
cases, I think it a safe and salutary rule. 
When I say, however, that the rule is flexi- 
ble, I do not mean, that it bends to every 

s This is probably, in most cases, about two 
fifths of the net value. 
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slight change of circumstances. But cases 
may occur of such extraordinary peril and 
difficulty, of such exalted virtue and enter- 
prise, that a moiety, even of a very valuable 
property, might he too small a proportion. 
And on the other hand there may be cases, 
where the service is attended with so little 
difficulty and peril, that it would entitle the 
parties to little more than a quantum meruit 
for work and labor. These are exceptions 
(and others might be stated) to the operation 
of the rule which may perfectly consist with 
its general obligatory force. It is not neces- 
sary, however, to proceed in the present case 
upon this ground, reasonable as it seems to 
me, because the facts establish a most meri- 
torious claim, and a most perilous adventure 
on the part of the salvors. It seems almost 
certain, that, but for them, the brig and cargo 
would, in the intervening storm, have been 
wholly lost; and if the evidence is believed, 
they were actually saved at the most immi- 
nent personal peril. Under such circumstan- 
ces, I cannot but entertain the opinion, that 
the salvors are entitled to a very liberal re- 
compense. I cannot sit here for the purpose 
of weighing in minute scales the exact quan- 
tity of labor and toil, and of anxiety and 
peril, and thus break the case into fragments, 
to compare it with the fragments of other 
cases. Looking to all the circumstances, it 
seems a case of real merit; and if so, it is 
the duty of courts of justice to deal out a lib- 
eral allowance. 

I do not find, that in the district court a 
different view was entertained of the evi- 
dence. Indeed it is so uniform in its tenor, 
that no room seemed left for judicial doubts. 
But the learned judge thought himself bound 
to discourage a practice, which seems of late 
unfortunately to have crept in, for persons 
pretending to make, or actually making, cap- 
tures under the flag of the South American 
patriots (as they are usually termed) to en- 
deavour to procure an admission of their 
prizes into our ports; and for this purpose 
to hover on our coasts, and make use of 
fraudulent pretences and disguises, by which 
the revenue laws are sometimes violated, and 
the public peace endangered. The learned 
judge, therefore, thought it his duty to dimin- 
ish the inducements of our citizens to join in 
these illegal enterprises, by awarding a less 
sum for salvage of such prizes, than the cir-. 
cum stances of the case might otherwise jus- 
tify. I have great deference for the opinion 
here expressed, and feel a solicitude equal 
to that, which has always so laudably dis- 
tinguished my brother, to prevent the judicial 
tribunals of the United States from becoming 
auxiliaries in these illicit purposes. In a prop- 
er case I would go a great way to enforce the 
due observance of our neutral rights and du- 



ties; and where they were clearly violated, I 
should deem it no strain of the law to declare 
the right to salvage forfeited. But my diffi- 
culty lies in applying the doctrine to the pres- 
ent case. There is not a shadow of evidence, 
that this vessel and cargo were brought into- 
port under any collusive agreement with the 
supposed captors, or that her distress and 
abandonment was merely colorable. Nor is 
there any allegation to this effect set up in 
the claim of the Spanish consul. There is a 
considerable probability, that the vessel and 
cargo are Spanish; and that they were cap- 
tured by persons acting under the patriot 
flag; and that they were deserted by the- 
captors on our coast. But even these facts 
are not established; for no papers or persons 
were found on board, so that there is a total 
absence of the usual proofs. And admitting, 
that these facts were ever so well established, 
still if the salvors have conducted themselves 
with good faith, and have not been parties or 
privies with the captors in any fraudulent 
or collusive purpose, it is not easy to perceive, 
why they should be visited with what is in 
effect the punishment of guilt. The law gives 
them the full benefit of their title to salvage, 
unless they have forfeited it by their own 
misconduct. No such misconduct is shown 
here; and indeed it is expressly negatived on 
oath by every person claiming to be a salvor. 
It seems to me, therefore, that the court is 
bound to deal with the case, as with every 
other of derelict; and that if public policy 
requires a different rule of salvage for Span- 
ish vessels from that, which now governs us, 
it ought to be furnished by the legislature. 
Nor can it be considered as a hardship upon 
the Spanish owner, that he receives his prop- 
erty again, loaded with the expense of salv- 
age, when it would have otherwise been a 
total loss to him; and when he receives it 
upon as favorable terms as could be claimed 
by our own citizens. In a case of collusion, 
established by direct proof or strong presump- 
tion, I should have little difficulty in apply- 
ing the penalty of forfeiture against the claim 
of asserted salvors. 

With whatever reluctance, I feel myself con- 
strained to reverse the decree of the district 
court; and shall decree to the libellants a 
moiety of the net value of the brig and cargo, 
after deducting all duties, charges, and ex- 
penses, including therein the costs of court, 
and the legal expenses of both parties. I 
shall farther order the cargo to be sold at 
public auction, and the proceeds brought into 
court for distribution. The vessel is to be 
taken, in estimating the salvage, at her ap- 
praised value, unless the claimant shall elect 
to have her sold, in which case she is to be 
sold in the same manner as the cargo. De- 
cree reversed. 
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Case No. 12,094. 

ROWE v. The. CITY OF DUBLIN. 

[1 Ben. 46.] * 

District Court, E. D. New York. April, 1866. 

Cauriebs— Loss by Delay in Delivery of Cargo 

—Negligence— Damages— Loss of Market 

by the Closing of the Season. 

1. Where a case, containing braid, &c, for the 
manufacture of ladies' hats, was shipped on a 
steamer, but was not delivered to the consignee 
for nearly a month, notwithstanding his re- 
peated demand of it, having been sent to a pub- 
lic store as a case without marks, and it ap- 
peared that the outside covering, which was 
Drouerly marked, by some means was removed 
from the case while in custody of the ship, 
and the case itself was not marked, but the de- 
livery clerk saw a loose covering on the wharf, 
and, when the consignee applied for the case, 
knew that a case had been sent to public store, 
which he was satisfied was the case applied for, 
but did not communicate the fact to the con- 
signee. And where during the delay the sea- 
son for selling the goods to the trade ceased 
and the goods were thereby diminished in 
value—; Held, • that on the evidence the delay in 
the delivery was attributable to negligence on 
the part of the vessel. 

2. On the evidence, it was not negligence to 
have no marks on the case itself. 

3. The vessel was chargeable with the dam- 
age occasioned by the delay and the diminution 
in value was properly chargeable as an item of 
damage. 

[Cited in The Giulio, 34 Fed. 911; The Cale- 
donia, 43 Fed. 686.] 

This action was brought to recover dam- 
ages for undue delay in delivering a case 
, of merchandise shipped in the steamer City 
of Dublin, consigned to the libellant [Ed- 
ward Rowe]! The steamer arrived in this 
port on the 17th of September, and proceed- 
ed at once to discharge. The case in ques- 
tion, however, was not delivered with the 
rest of the cargo, and, on application of the 
consignee, was reported not to be on board. 
As the manifest showed that it had been 
actually shipped, it was supposed to have 
been misdelivered, and repeated applications 
were made on behalf dff the consignee to the 
agents of the vessed to find and deliever it. 
After considerable delay, the consignee was 
informed that a case, supposed to be the one 
in question, was at a public store, where it 
had been sent by the discharging clerk, as 
a case without marks. Finally, about the 
14th of October, the consignee was informed 
by the agents of the vessel that the case 
was at the bonded warehouse, No. 16 Wash- 
ington street^ and he was invited to examine 
and identify it, that it might be delivered, if 
it proved to be his case. The case was iden- 
tified on the same day, and on the same day 
transferred to the appraiser's office, and, 
after the usual delay there, it was finally re- 
ceived at libellant's warehouse on the 20th 
of October, in like good order as it was 
when shipped, save only that its canvas cov- 
ering was gone and it was consequently with- 
out marks. Had the case been delivered 

i [Reported by Robert D. Benedict, Esq., ana 
here reprinted by permission.] 
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In the ordinary manner, it would have been 
received at the warehouse by the 27th or 
29th of September. The libellant proved 
that the ease contained braid, composed most- 
ly of gold tinsel, designed for the manufac- 
ture of ladies' hats, and that it was imported 
by him to be sold at wholesale to the .trade; 
that no change in the value of the article 
arose till the 5th of October, when its value 
was diminished over fifty per cent., by reason 
of the fact that the season for disposing of 
the article to the trade then ended; and 
this diminution of value he sought to recover 
as damages. 

G. M. Speir, for libellant, after arguing 
the disputed questions of fact as to the de- 
livery of the box, proceeded to argue: 

(1.) Prima facie, the ship having signed the 
bill of lading, containing marks of identifica- 
tion, the onus, at least, was on the ship to 
show that in some way the consignor or 
owner was at fault. There was no conceal- 
ment, as in the case of goods injured or 
falling off in quantity, where the shipper can- 
not know the contents. In Clark v. Barnwell, 
12 How. [53 U. SJ 272, Nelson, J., says, that 
when a bill of lading contains the usual 
clause, "shipped in good order," and adds, 
"contents unknown," the acknowledgment of 
the master as to the condition of the goods 
when received on board, extends to the ex- 
ternal condition of the eases, excluding any 
implication as to the quantity or quality of 
the article, &c. See, also, Shaw, C. J., in 
Hastings v. Pepper, 11 Pick. 43, to the same 
effect. These authorities bind the ship, by 
the bill of lading, to the fair external condi- 
tion of the box or case containing the goods. 
The bill of lading would be proof of delivery 
by the ship in both cases, and in order to es- 
cape responsibility, in the one case it would 
be necessary to show that she never received 
the goods, and in the other that she never 
detained them. See Bishop v. Mersey & C. 
Nav. Co., cited in Pritch. Adm. Dig. A 
Scotch case. 

(2.) The respondent is clearly liable for 
damages for the detention of the goods, pro- 
vided the law gives the libellant a claim 
against a carrier for mere detention by reason 
of the goods depreciating in value while thus 
detained. The general term of the supreme 
court of the Seventh district in this state, 
held that the carrier is not entitled to dam- 
ages for depreciation in the value of the goods 
for mere detention (Jones v. New York & 
E. R. Co., 29 Barb. 633, opinion .by Marvin, 
J.,), while the general term of the supreme 
court in the Sixth district hold that such dam- 
ages are recoverable (Kent v. Hudson River 
R. R., 22 Barb. 278, opinion by E. D. Smith, 
J.). The only case I can find upon this pre- 
cise point is in Wilson v. Lancashire & Y. 
Ry. Co., 9 C. B. (N. S.) 632, cited in 99 E. 
C. L. 631. In that case, all the judges con- 
cur in the rule, that the plaintiff was not 
entitled to such profits, as he might bav« 
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made upon receiving the cloth in due sea- 
son, by reason of remoteness, but they all 
agree that deterioration in quality may be 
taken into account in estimating damages, 
also diminution of quantity, and they see 
no reason why a loss in the exchangeable 
value of the goods should not be taken into 
the account. In the opinion of Williams, J., 
the ease before this court is put by hypothe- 
sis, and it is not possible to conceive of a 
case more in point It is to be observed 
that all the judges in this last English ease 
have adopted the rule laid down in Hadley 
v. Baxendale, 9 Exch. 341, and that the only 
additional adjudication we have had on this 
subject, so far as I have been able to ascer- 
tain, is found in Hamilton v. McPherson, 28 
N. Y. 72, where Judge Selden, at page 77, 
adopts the rule as laid down in Hadley v. 
Baxendale. Although this case decided by 
Judge Selden, certainly one of our ablest 
judges, is not decisive of the point in ques- 
tion, it shows a concurrence with the rule 
adopted in England, and leads us to believe 
that that rule will yet be adopted by our 
court of last resort in this state. There are 
many reasons why the commercial communi- 
ty should be indemnified for such loss. 
Among them I may mention the importance 
of the prompt execution of orders to meet 
a fluctuating market, where competition con- 
stitutes the very life of trade and success; 
the many expeditious modes of conveyance 
among common carriers, and the readiness 
of merchants who employ them, to pay the 
highest price to secure goods or any merchan- 
dise, on foreign orders, by the quickest dis- 
patch. The carrier, therefore, whether by 
rail or vessel, will receive the greatest patron- 
age who discharges his plain duty in these 
respects with the greatest fidelity. It is, 
then, but common justice, that any damage 
sustained by any faulty negligence in the 
performance of this duty should be made 
good to any one who may sustain a loss 
thereby. 

J. W. Gerard, Jr., for respondents, after 
arguing that the failure to mark the case it- 
self, was the cause of the whole delay, pro- 
ceeded: 

(1.) It is a well settled rule that where the 
law creates a duty or charge, and the party 
is disabled from performing it, and has no 
remedy over, then the law will excuse him. 
The cases state that the duty of a carrier 
to carry and deliver safely is absolute, but 
to deliver within a reasonable time is merely 
relative, and dependent upon the circumstan- 
ces of the case. The principle upon which 
the extraordinary responsibility of common 
carriers is founded, does not require that that 
responsibility should be extended to time. 
Harmony v. Bingham, 12 N. Y. 99. When the 
goods are actually delivered, and no time of 
delivery has been specified, carriers may excuse 
delay in delivery by accident or misfortune, al- 
though not inevitable or by the act of God. 



Parsons v. Hardy, 14 Wend. 215; Wibert 
v. New York & E. R. Co., 12 N. Y. 245; Black- 
stock v. New York & E. R. Co., 1 Bosw. 77y 
Dows v. Cobb, 12 Barb. 310. The discrepan- 
cy of opinion on the question of damages- 
for delay, alluded to by libellant's counsel, 
has been set at rest by the court of appeals- 
in the case of Wibert v. New York & E. R. 
Co., 12 N. Y. 245. The English case quoted 
by him from 9 C. B. (N. S.) 632, whatever 
its merits, is of no authority here, and in 
that case there was a delivery at the wrong 
place, and a violation of the substance of the 
contract and instructions. Thd carrier, the 
owner not being found, should properly place 
the goods in store, as was done in this case. 
Fisk v. Newton, 1 Denio, 45. 

(2.) Damages,whieh are the natural though 
not the necessary result of the injury, are 
termed special damages and must be averred 
in the complaint. Vanderslice v. Newton, 4 
Comst. [4 N. Y.] 133; Bogert v. Burkhalter, 2 
Barb. 525; Solms v. Lias, 16 Abb. Prac. 311. 
Here the goods were not injured, but there 
was a change of fashion, not a necessary re- 
sult of any action of the vessel, but an out- 
side caprice. If not stated in the complaint, 
the plaintiff cannot prove such special dam- 
ages on the trial. Low v. Archer, 12 N. 
Y. 2S2; Molony v. Dows, 15 How. Prac. 265. 
Therefore, no special damages can be recov- 
ered here because not averred, and no other 
damage because there was none. The court, 
if they should find liability, should state for 
what period the damages should be assessed, 
as the delay was not in any event all the re- 
sult of the action of the respondents, but of 
the libellant's clerks, who by the testimony 
appear to have been dilatory. Whether the 
libellants and their employees were dilatory 
at the first or last part of the month makes 
no difference, as the sooner steps had been 
initiated, the sooner the recovery of the box 
would have been had and ended. 

(3.) Possible or probable profits are not to 
be estimated on the question of damages. 
It would be a calculation upon conjectures 
and not upon facts. The subject would be 
utterly uncertain, and a uniform interest has 
been allowed in its place. Speculative profits, 
or accidental or consequential losses cannot 
be estimated as damages. Hamilton v. Mc- 
Pherson, 28 N. Y. 72. The fashion of gold 
tinsel stuff or its decline was not contem- 
plated by the contract of carriage. 

(4.) The loss by the decline in prices was 
not a proximate consequence of the delay. 
Nothing can be allowed as legal damages, 
that is not the natural and proximate conse- 
quence of the act complained of, particularly 
as there was no time fixed for the delivery, 
and it was not a part of the contract. So 
held in the leading case on the point,— Wibert 
v. New York & E. R. Co., 19 Barb. 36, 48, 
which was a case for the detention of but- 
ter, held that parties could not recover for 
an enhanced price. See, also, Jones v. New 
York & E. R. Co., 29 Barb. 633, 
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BENEDICT, District Judge. Upon the 
facts in this case, the libellant insists that 
the delay in the delivery of the package, was 
caused by the neglect of the carrier; while 
the respondents insist that the delay arose in 
the first instance, from the neglect of the 
freighter, in not having marks put upon the 
box itself as well as upon the covering, in 
which case it would have been delivered in- 
stead of having been sent to public store; and 
that as soon as the case was known to be 
missing, it was traced and delivered without 
undue delay or neglect on the part of the 
vessel. The proofs introduced by the respec- 
tive parties, lead me to the conclusion that 
the delay in the delivery of this case must 
be held to have arisen from the neglect of 
the carrier. The case, as the bill of lading 
shows, was plainly marked upon its covering 
when it was shipped, and it was also describ- 
ed by measurement. Cases of this kind, the 
dock agent of the vessel thinks, are usually 
marked upon the box as well as upon the 
covering, but the weight of evidence is that 
marking the covering is the more usual and 
a proper method of marking such merchan- 
dise. There is no evidence that the covering 
was insufficient for the ordinary wear and 
tear of such a voyage, and no evidence going 
to show how it came to be removed, as it was 
while in custody of the vessel. It does ap- 
pear in evidence, that while the vessel was 
being discharged, a loose covering was seen 
by the delivery clerk on the dock, lying about 
the vessel, but no examination was made of 
it to ascertain what marks it bore; and it 
also appears that the case in question was 
the only case of merchandise found to be 
without marks. An examination of the loose 
covering would doubtless have insured a de- 
livery of this ease with the rest of the car- 
go. Furthermore, the delivery clerk of the 
steamer says that the returns of the dis- 
charge of the vessel, made to him three or 
four days after her arrival, disclosed to him 
the fact that a case of merchandise had been 
sent to the public store as without marks, 
and that when application was made on be- 
half of the libellant for the case in question, 
he was satisfied that it was the one returned 
as sent to the public store. This, on the 
clerk's own statement, was within seven days 
after the arrival of the vessel, and yet he did 
not inform the libellant of the whereabouts 
of his case until some ten or twelve days 
after that. It seems to me that the inter- 
ests of both merchants and ship owners re- 
quire greater attention to missing cargo than 
is here shown. The evidence is that the case 
could have been found, examined and identi- 
fied, and delivered within a day or two by 
prompt attention, and such attention the ship 
owner was bound to give. Upon this branch 
of the case my conclusion, therefore, is, that 
there was such neglect on the part of the 
carrier in regard to this shipment as to make 
the vessel responsible for any damages caused 
by the undue delay. This conclusion in no 



way conflicts with the doctrine laid down 
by the New York court of appeals, in the 
case relied upon by the respondents. Wibert 
v. New York & E. R. Co., 12 N. Y. 245. That 
was a case of failure to transport within the 
ordinary time of running a freight train, and 
the cause of the delay was that the amount 
Of merchandise offering for transportation at 
the time, was beyond the capacity of the 
road to transport as fast as received, and the 
court held that the carrier having provided 
all the trains that eould with safety be run 
upon the road, and having used all possible 
exertion to forward the merchandise, was not 
chargeable with neglect. Here the delay did 
not arise in the course of the transportation. 
That was duly accomplished. But after the 
merchandise had arrived at the place of de- 
livery, and when there remained upon the 
carrier only the obligation to land and de- 
liver, and when ordinary care on the part of 
the carrier would have insured the success- 
ful performance of his contract, the merchan- 
dise was sent to public store and allowed to 
remain there some twenty days before no- 
tice of its whereabouts was given to the 
consignee. No law laid down by the court 
of appeals in the case cited by the respondent 
would serve to excuse the carrier in a case 
like the present. 

There remains the question whether it has 
been made to appear by the Iibell&nt that he 
has sustained any loss which can be recover- 
ed as damages caused by the undue delay. 
The respondent insists that the loss in value 
occasioned by the closing of the season, if 
proved, is remote and cannot be recovered as 
a damage caused by the failure of the car- 
rier to deliver promptly, and to sustain this 
view the opinion of the supreme court of the 
state of New York in the case of Jones v. 
New York & E. It. Co., 29 Barb. 633, is cited, 
while in support of his demand the libellant 
cites the opinion of the supreme court of New 
York in the case of Kent v. Hudson River It. 
Co., 22 Barb. 288. I do not consider it neces- 
sary, however, in the present posture of this 
cause, to pass upon the question which was 
raised and decided in these two conflicting 
cases, and which was also passed upon by 
the learned Judge Betts, in the case of the 
Lexington, where, in a similar action, the dis- 
trict court of the United States gave a de- 
cree for the difference in the market price of 
some seed which had been stored by a car- 
rier without notice of arrival to the consignee, 
and so not received until a delay of some 
days had arisen from what the court, in that 
case, held to be a neglect of the carrier, for 
the evidence offered here presents a different 
question. The libellant in this case has not 
attempted to prove any variation of that mar- 
ket price proved in the cases above referred 
to, which would be dependent upon the quan- 
tity of the article in the market, the prospect 
of the crops, the price of gold, possibly even 
upon the changing phases of political and 
. national questions, and various other contin- 
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gencies which in a commercial centre go to 
change from day to day the selling price of 
many, if not most commodities. His proof 
here does not show that there was any such 
change of mai'ket price of the article in ques- 
tion during the period of detention; but he 
proves that when the season ended, and not 
before, there was a diminution of value of 
over fifty per cent., the natural and ordinary 
trade in the article having ceased when the 
season terminated. In the cases above re- 
ferred to, the market value of the butter, sheep, 
and seed in controversy there upon the day 
of arrival, was dependent upon many contin- 
gencies which do not present themselves in 
the present case. In those cases, the market 
value proved might have been affected by 
the arrival or non-arrival of the very parcels 
in question, the price might have gone up in 
spite of the delay, and so the detention been 
productive of benefit instead of loss to the 
freighter. In this case no possible advan- 
tage could accrue to the libellant by the delay. 
The arrival or non-arrival of this merchandise 
would not prevent the termination of the 
season, and with it the end of that demand 
of the trade, to supply which the article was 
imported. What the libellant claims here is, 
not a loss of profit, but that he lost the op- 
portunity to dispose of his goods at all in the 
manner and for the purposes for which they 
were imported. The only circumstance which 
caused this loss was the lapse of time, ex- 
tending beyond the season. Up to October 5 
there was no diminution of value. After that, 
the article had no exchangeable value in the 
ordinary course of trade, as an article re- 
quired for the manufacture of ladies' hats, 
but was only valuable as an article to be 
held over to the next season, or to await the 
chance of finding an out-of-season customer. 
This diminution of value was a certain re- 
sult of such delay in regard to an article like 
this; and I can discover no element mingled 
with the delay as a cause of the loss. It 
arose from the delay, and from nothing else, 
and was its natural and immediate result. 
A case very "ike the present is reported in 
99 E. O. L. p. 641 (Wilson v. Lancashire & Y. 
It. Co., 9 C. B. (N. S.) 632). There the ac- 
tion was for undue delay in delivering a 
quantity of cloth, ordered by a manufacturer 
of caps, which failed to arrive in time to be 
made up so as to fill the orders of the season 
which his travellers had obtained; and the 
oourt, while they disallowed all profit which 
would have arisen from the sale of the caps 
had they been made, allowed to the plain- 
tiff the diminution of exchangeable value of 
the cloth caused by failure to arrive in time 
to be made up for the season. The case put 
by Williams, J., of an order of ribbons in- 
tended to be sold at a fashionable watering 
place, which should be delayed until the 
watering season was over, so that the oppor- 
tunity of their sale is lost, and as their novel- 
ty and fashion are gone, they remain on hand 
materially diminished in value, seems to be 



on all fours with the case presented by the 
libellant. The case before me, therefore, as 
it now stands, I consider to be free from the 
objections raised by the respondents, and to 
disclose a positive loss to this libellant, which 
can be recovered in an action like the pres- 
ent, as the immediate result of the carrier's 
neglect. The decree must be for the libellant, 
with an order of reference to ascertain the 
amount of damage sustained. I do not con- 
sider that either party is concluded by the 
evidence given on the hearing, from intro- 
ducing before the commission .any evidence 
pertinent to the question of damages, and in- 
tend now to do nothing more than declare 
the rule of damages applicable to the evidence 
produced before me. 
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District Court, D. Vermont. 1843. 

Bankruptcy — Discharge — Objections — Prefer- 
ence — Attachment — Patmext — Con- 
templation op Bankruptcy. 

1. When a claim against a bankrupt is of a 
nature to be provable, the certificate is applica- 
ble as a bar, and in general must operate as 
such; but if the plaintiff have a lien by attach- 
ment in such case, he is entitled to have judg- 
ment and take execution against the property at- 
tached. Hence, where a suit has been com- 
menced and an attachment made previoiis to 
the filing the petition to be declared a bank- 
rupt, the act of suffering a default in the case 
does not enable the creditor to gain an unlawful 
preference. The preference was created by the 
attachment, and the creditor is legally entitled to 
the benefit of his lien. 

[Cited in Re Reed, 21 Ve. 63S.] 

2. A payment by a debtor, when it consists 
of an appropriation of a part, only, of his prop- 
erty, must, in order to bar his discharge as a 
bankrupt, be made in contemplation of bank- 
ruptcy, and be voluntary. To show the pay- 
ment to be in contemplation of bankruptcy, " 
something more must appear than mere insol- 
vency; and to be voluntary, the payment must 
originate with the debtor, the first step being 
taken by him, and not by the creditor. 

[Cited in Buckingham v. McLean, 13 How. 
(54 TJ. S.) 167.] 

3. When a creditor objects to the allowance 
of a bankrupt's discharge, the question of costs 
depends upon the particular circumstances of 
the ease, rather than the final result; and al- 
though the discharge may be granted, costs will 
not be allowed to the bankrupt, if it appear, 
that there was good probable cause for inter- 
posing objections, for the purpose of an investi- 
gation. 

This was an application by Christopher C. 
Rowell, who had been duly declared a bank- 
rupt on his own petition, for a certificate of 
discharge; to the allowance of which the fol- 
lowing objections were interposed;— 1. That 
Stephen S. Downer, Uriah Wilkins and the 
bankrupt, being partners in the teaming busi- 
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ness, and as sucli becoming indebted to John 
Downer, be, the said Johti, in January, 1842, 
■commenced a suit against them, and attached 
property belonging jointly to the bankrupt 
and one Jabish Hunter; and at the Novem- 
ber term of the court the bankrupt agreed 
and consented to a judgment by default in 
the suit, in order to secure Downer a prefer- 
ence over other creditors, and for a much 
larger sum than was due;— 2. That the firm 
of Downer, Wilkins & Co., being indebted to 
Stephen S. Downer in some small sums, he, 
the said Stephen S., commenced a suit 
against the bankrupt at the May term of 
the county court, and attached his property; 
that it was understood between the parties, 
that the suit could not be sustained; and that 
the bankrupt, with intent to secure the said 
Stephen S. a preference over other creditors, 
at the November term of the court consent- 
ed to a judgment in the suit for an amount 
equal to the debts he owed the said Stephen 
S. The third, fourth and fifth objections 
charged the giving of preferences to certain 
favored creditors over the general creditors. 

PRENTISS, District Judge. The Questions 
to be decided arise upon the objections filed 
by the opposing creditors, and the attention 
of the court is confined to the transactions 
stated and specified in the objections. All 
other transactions, to which the proofs may 
refer, except such as are embraced in the ob- 
jections, are of course laid out of the case. 

1. In considering the first objection, it may 
be observed in the outset, that there is no 
■evidence whatever to show that the claims of 
Downer were in any part fictitious, or that 
the sum, for which he obtained judgment, 
was not justly due to him. Nor is there any 
evidence to show that the bankrupt was not 
a partner of the firm of Downer, Wilkins & 
Co., and not liable as such for the debts. On 
the contrary, the objection states, in terms, 
that he was a partner, and as such became 
indebted to Downer; and from that, together 
with the testimony and exhibits, it must be 
taken, that the debts were bona fide debts, 
and that the bankrupt was a member of the 
partnership at the time they were contracted. 
Such, it seems, was the opinion of the bank- 
rupt's counsel in the suit; for Mr. Barrett 
says, that on learning all the facts in the 
case, he advised that the suit could not be 
defended, and that it would be proper to sub- 
mit to a default. 

As to collusion between the bankrupt and 
the creditor, it is clear, that the proceedings 
in the suit afford no presumption whatever 
of any collusion between them. The bank- 
rupt employed counsel to appear in the suit, 
and instead of suffering judgment to pass at 
the first term, as he might, he procured a 
continuance. After the decree of bankrupt- 
cy, and before the next term of the court, 
there was ample time for the assignee, upon 
whom the duty properly devolved, to investi- 
gate the matter, and prepare a defence, if he 
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found a defence would be available. The 
bankrupt felt unable, and was not obliged, to 
provide means for defending the suit; but it 
appears, that he made efforts to procure oth- 
ers in interest to do it Failing in this, his 
counsel suffered a default to be entered, un- 
der a rule, however, that the damages should 
be assessed by the clerk,— evidently with a 
view to guard against a recovery for more 
than was really due. 

Nor was the assent of the bankrupt to the 
computation of damages, if assent it can be 
called, given under such circumstances, as to 
warrant any inference of collusion on his 
part. The opportunity was sought to get his 
assent to the computation, and it is very 
manifest, that he was reluctant to do or say 
any thing in the matter. He peremptorily re- 
fused to sign the paper; and it was only after 
one of the other partners had assented to it, 
and after being much pressed, that he was 
prevailed upon to say, he should make no ob- 
jections. This, in any view of it, is of very 
little importance, especially as the assent of " 
the other partner was alone sufficient to au- 
thorize the entering up of judgment for the 
amount against all the defendants. 

As there is no evidence to impeach the jus- 
tice of the judgment, but rather evidence 
from the testimony and exhibits that the 
judgment was right, it is difficult to see 
what ground there is in the transaction for 
^complaint against the bankrupt. There is no 
foundation for saying, that the act of suffer- 
ing a default in the suit enabled the creditor 
to gain an unlawful preference. It was the 
attachment, not the judgment, that created 
and gave the preference, though a recovery 
of judgment was necessary to render the 
preference available. If no property of the 
bankrupt had been attached, there would 
have been no preference. The attachment 
was made some months before the filing of 
the petition in bankruptcy, and the lien there- 
by acquired upon the property, if bona fide, 
could not be defeated or affected by any sub- 
sequent proceedings in bankruptcy. The 
creditor was legally entitled to the benefit of 
the lien, and the utmost that can be said is, 
that the default enabled him to obtain a judg- 
ment for his debt somewhat earlier than he 
might perhaps have otherwise.done. But it 
neither gave nor secured to him any new or 
greater right upon the property, or any other 
preference, than he already rightfully possess- 
ed, and could have made effectual by a recov- 
ery of judgment, if not then, at a future time. 
Even a certificate of discharge, if obtained in 
the meantime, would not have prevented a 
recovery of judgment In some eases, such as 
actions founded on tort, and actions sounding 
merely in damages, as for a breach of a eon- 
tract of marriage, covenant, and the like, 
where the claims are not provable under the 
bankruptcy, the" certificate is no impediment 
to a judgment. In others, where the claims 
are of a nature to be provable, the certificate 
is applicable as a bar, and in general must 
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operate as such; but if the plaintiff have a 
lien by attachment in any such case, and 
the lien be saved and protected by the act, he 
must be entitled, on the general principles of 
law, as well as in reason and justice, to the 
necessary means to make the lien effectual. 
It is admitted, that the general effect given 
by the act to a certificate of discharge, ob- 
tained under a voluntary proceeding in bank- 
ruptcy, must be so far qualified in the ease 
of trust or fiduciary debts, though provable 
under the bankruptcy, as to give the party 
whatever judgment, decree, or process, may 
be necessary to enable him to enforce his 
claim ; and such, it would seem, must be the 
legal operation in the case of every other 
right, whether springing out of a lien, mort- 
gage, or other security, which is saved and 
protected by the act.- To allow the plaintiff, 
in the case of a lien by attachment, to have 
judgment and take execution against the 
property attached would be giving him the 
benefit of his lien, and nothing more. It 
would be in analogy to the practice adopted 
in the English courts in suits against a dis- 
charged insolvent, where, upon the plea of a 
discharge under the Lords' act, judgment is 
rendered for the creditor and execution 
awarded against the future effects of the in- 
solvent, they not being discharged, but re- 
maining liable. 

Upon the general question, whether an at- 
tachment is a lien within the saving clause t 
of the bankrupt act, it is quite unnecessary 
to say anything, because the question has 
already been decided in the affirmative both 
by this court and the circuit court It may 
be worth while, however, to notice here, as 
an instance of professed improvement in 
English legislation on the subject of bank- 
ruptcy, an alteration in the law of that coun- 
try touching rights of an analogous charac- 
ter, of very recent date and of very consid- 
erable importance. By the statute 21 Jac. 
1, c. 19, § 19, which formed the law in Eng- 
land for mora than two centuries, it was 
enacted, that creditors, having their debts se- 
cured by judgment, statute, or recognizance, 
or having made an attachment according to 
the custom of London, where no execution 
or extent is served or executed before the 
person became bankrupt, that is, before the 
act of bankruptcy committed, shall not be 
relieved for more than a. rateable part of their 
just debt. By the present law it is provid- 
ed, that "all executions and attachments 
against the lands and tenements, or goods 
and chattels, of any bankrupt, bona fide 
made, executed, or levied, before the date 
and issuing of the fiat against him, shall be 
deemed to be valid, notwithstanding any 
prior act of bankruptcy by such bankrupt 
committed; provided the person or persons, 
at whose suit, or on whose account, such ex- 
ecution or attachment shall have issued, had 
not, at the time of executing or levying the 
same, notice of any prior act of bankruptcy 
~by him committed." 



2. The second objection, upon the face of 
it, admits, that the judgment recovered by 
Stephen S. Downer was right in amount; 
for it says, that the bankrupt consented to a 
judgment for an amount equal to the debts- 
he owed Downer. The point insisted upon 
seems to be, that, as Downer and the bank- 
rupt were partners in the late firm of Dow- 
ner, Wilkins & Co., and the money sued for 
was paid by Downer in satisfaction of the 
partnership debts, and so on account of the 
joint concern, the action, though the money 
was paid after the partnership had expired, 
could not be maintained. Whether it could, 
or not, would depend upon the particular cir- 
cumstances of the case, which do not ap- 
pear; such as whether there was an express 
promise, or that which was equivalent to a 
promise. But however that might be, as the 
point does not appear to affect the merits of 
the claim, which formed the ground of the 
action, but goes rather to the nature and 
form of the remedy, it is deserving of very 
little consideration here. In all other re- 
spects, this objection rests upon the same 
circumstances, and is dependent upon the 
same principles, as the first; and the obser- 
vations made upon that are applicable to 
and decisive of this, and need not be re- 
peated. 

3. The remaining objections are confined 
to certain payments and securities alleged to 
have been made and given by way of prefer- 
ence to certain creditors; and in reference to 
these it may be premised, that the payments, 
in order to bar the bankrupt's right to a dis- 
charge, must amount to fraudulent prefer- 
ences within the meaning of the bankrupt 
law. What constitutes such a preference is 
a question, concerning which there are con- 
flicting authorities; but the prevailing doe- 
trine seems to be, that a payment, when it 
consists of an appropriation of a part only of 
the debtor's property, must be made in con- 
templation of bankruptcy, and must be vol- 
untary. Both must concur. If it be in con- 
templation of bankruptcy, but not voluntary, 
or be voluntary, but not in contemplation of 
bankruptcy, it will not be a fraudulent pref- 
erence. To make out a payment to be in 
contemplation of bankruptcy, something 
more must appear than mere insolvency; 
enough to show, if not a determination to be- 
come a bankrupt at all events, at least that 
bankruptcy was in view as a consequence of 
the insolvency; and to be voluntary, the 
payment must originate with the debtor, the 
first step being taken by him and not by the 
creditor. 

Now, so far as concerns the payments to 
Baxter and Porter, there is no evidence, 
which will authorize the conclusion, when 
fairly considered, that either of them comes 
within the principle just laid down. Indeed, 
there is no proof, that any such payments 
were in fact made, except what comes from 
the bankrupt himself on his examination; 
and if the opposing creditor will rely upon 
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the bankrupt's testimony to establish the fact 
of the payments, he must take the explana- 
tions, which the bankrupt gives concerning 
tbem. From what is stated by him it does 
not appear, as to some of the payments, 
whether they were voluntary, or not. It 
appears, however, that two of them were 
made under the pressure of executions, 
which precludes the idea of voluntary pay- 
ment. But as to any of them being made in 
contemplation of bankruptcy, the bankrupt, 
after stating that all the debts, except one of 
the two in execution, were the joint debts of 
himself and Hunter, and were paid out of the 
partnership funds, says, that he and Hunter 
expected to pay all their debts and relieve 
themselves from embarrassment, and bad no 
other view or expectation, until he was 
committed to jail in July. To hold these 
payments to be fraudulent preferences, up- 
on what is disclosed in regard to them, would 
not only be assuming what does not appear, 
but would be in fact at variance with what 
does appear. 

The circumstances attending the small pay- 
ment to John Downer, it is hardly necessary 
to say, do not make out a preference within 
the intent of the law. And as to the secu- 
rity alleged to have been given to David 
Moore and Hiram Moore, it appears that 
Hunter and the bankrupt being jointly in- 
debted to the Moores in the several sums 
stated, John Downer, in consideration of the 
lease to him of a farm by Hunter, agreed to 
pay the two debts out of the produce of the 
farm. The legal title to the farm was in 
Hunter, though the bankrupt, as partner and 
having paid part of the purchase money, was 
considered as having an equal interest in it. 
But Hunter gave the lease, as he had the 
legal power to do, having the title. The con- 
currence of the bankrupt was not necessary 
to the validity of the lease; and there is no 
proof in the case, that he had any actual con- 
cern, or participated at all, in the transac- 
tion. The act, for aught that appears, was 
the separate act of Hunter alone; and what- 
ever may be its character, it cannot be treat- 
ed as the act of the bankrupt, without affirm- 
ative proof connecting him with the trans- 
action. 

As none of the objections appear to be sus- 
tained by the proofs, the objections are over- 
ruled and a discharge allowed the bankrupt 
But notwithstanding such, is the result upon 
full consideration of the testimony, it does 
not follow, that there may not have been 
good probable cause for interposing objec- 
tions for the purpose of an investigation. 
The question of costs depends, not so much 
upon the final result, as upon the particular 
circumstances of the case; and looking to 
them it is not deemed equitable, ,in this in- 
stance, to subject the opposing creditor to 
the payment of costs. 
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Case No. 12,096. 

In re ROWLAND. 

Ex parte BOOZE. 

[2 Hughes, 210.] i 

Circuit Court, E. D. Virginia. Nov., 1875. 

Bankruptcy— Liens— Former Proceedings Set- 
Aside — Review. 

The real estate of a debtor was covered by 
judgment liens for more than its value. Sub- 
iect to them, the debtor had also executed a deed 
of trust to secure additional debts more than 
four months before his adjudication as a bank- 
rupt. A suit was pending before his bankrupt- 
cy to subject his real estate to the judgments. 
Nevertheless, in the progress of the bankruptcy 
proceeding, the assignees filed a petition pray- 
ing for an injunction to stay all further pro- 
ceedings in the suit of creditors, and for au- 
thority to sell the real estate of the bankrupt 
free of all liens and incumbrances, giving no- 
notice to lien creditors. The injunction was 
granted and an order of sale entered on the 
same day on which the petition was filed; sale 
was afterwards made; the purchaser under it 
paid the purchase-money; possession of the land 
was given to the purchaser, who received a deed 
from the assignee. Subsequently, on a petition 
filed on behalf of the lien creditors, and after a 
change of the judges of the district court, an or- 
der was made by that court by which all the or- 
ders and proceedings on this subject were set 
aside and annulled, the injunction dissolved, 
and leave given to proceed in the suit in the 
state court to enforce the liens. On appeal to 
the supervisory jurisdiction of the circuit court 
complaining of this last order, held, that there 
was no error in "the order complained of, that 
the same be confirmed, and that the appeal be 
dismissed. 

[Appeal from the district court of the Unit- 
ed States for the Eastern district of Virginia.} 
In bankruptcy. 

BOND, Circuit Judge. The papers in this 
case show that William P. Rowland filed his 
petition in bankruptcy on the 19th day of Oc- 
tober, 1870, and was thereupon adjudicated a 
bankrupt. That he surrendered in his sched- 
ule of property a tract of land containing one 
hundred and eighty acres, incumbered by the 
lien of judgments to an amount greatly larger 
than the value of said land. That Thomas E. 
Cobb, who had been appointed assignee of said 
bankrupt, filed his petition in the district court 
on the sixth day of October, 1871, asking the 
court to direct a sale of the said land free 
of incumbrances, and it appears from the rec- 
ord that the said court by an order, dated one 
day prior to the filing of the assignee's peti- 
tion, and without any notice whatever to the 
lien creditors, directed the sale so to be made, 
and appointed Green James, Esq., special com- 
missioner to take account of liens. This com- 
missioner, without notice to lien creditors, on 
the loth of October, 1872, reported that he 

i [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.} 
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found judgment liens In Botetourt county 
■court, amounting to $7777.94 (more than twice 
the value of the property), and a deed of trust 
from the bankrupt to one George "W. Staples, 
assigning the said tract of land to him for 
the benefit of the creditors named in the deed. 
On the 20th day of October, 1871, before any 
report of sale on the part of the assignee, one 
Isaac Young, being a judgment creditor, filed 
his objections to the sale, of which objections 
the record does not disclose that the court took 
any notice whatever; for on the day they 
were filed it allowed the bankrupt an exemp- 
tion of $500, and on the 11th day of October, 

1873, there still being no report of sale from 
the assignee, the court allowed the bankrupt, 
upon his ex parte petition, he having gbne to 
Texas and being a citizen of that state, $2000 
more by way of exemption out of the credit 
payments for the land sold, and this though 
Young's objections to any sale were still pend- 
ing and undetermined, and though the special 
commissioner, Green James, had reported one 
year before that there were subsisting liens on 
the property of more than $7000, and that the 
bankrupt had made a deed of the same prop- 
erty before his bankruptcy to Staples, and 
though the court itself, on the 10th day of Oc- 
tober, just the day before granting this exemp- 
tion, being ignorant of the fact whether there 
had been any sale or not, laid a rule upon the 
assignee to make a report of his proceedings 
under the decree or order of October 5th, 1871, 
directing him to sell. The district court, upon 
the petition of certain lien creditors, by its 
decree of June 27th, 1S74, set aside the whole 
proceedings under the order 'of October 5th, 
1S71, directing the sale, and vacated all the 
orders allowing homestead exemptions, and 
upon consideration of the petition of Henry 
Booze, the alleged purchaser of the land at 
the assignee's sale under the order of Octo- 
ber 5th, 1871, to reconsider said decree, the 
said court made its decree of October 29th, 

1874, confirming the same; whereupon the said 
Henry Booze filed his petition in the circuit 
court fpr the benefit of its supervisory juris- 
diction. 

The only fact before this court which was 
not known to the district court, is that now 
there is a report of sale made by Cobb, as- 
signee, among the papers, which report is 
filed as of November 28th, 1874, though it is 
alleged to have been made before that date. 
So far as the creditors of this bankrupt are 
concerned, a case of greater injustice cannot 
be found in the records of any court in a 
civilized community. It is such proceedings 
which serve to bring the bankrupt law [of 
1867 (14 Stat. 517)], into disrepute,- and to 
make that law, which was intended to be emi- 
nently speedy and just in the settlement and 
distribution of insolvent estates, odious to ev- 
ery one brought within the scope of its provi- 
sions. As between the creditors and the bank- 
rupt the learned district judge now presiding 
in this district has been prompt to set aside 
the illegal orders made in the cause, and there 



is no complaint of that action. The objection 
comes from the purchaser at the assignee's 
sale, who alleges that whatever may have 
been the irregularities in the proceedings he is 
not affected thereby, and that it is sufficient 
for him to show that he purchased at a sale di- 
rected to be made by the bankrupt court and 
that he has complied with the terms of sale. 
Every purchaser at a judicial sale is bound to 
satisfy himself that the court which makes 
the sale has jurisdiction to make it, and 
where, as in this instance, the assignee is di- 
rected to report the sale to the court, he is 
bound also to know that the court has learned 
of the action of its assignee and has ratified 
and approved of it before he pays the pur- 
chase-money. It is not a complete sale on the 
part of the court making it till it is so report- 
ed and ratified. It is open to any objection on 
the part of parties in the suit, and cannot be 
completed till those objections are overruled 
or withdrawn. 

It is plain that the court in this case had 
no jurisdiction to sell. Two things must con- 
join to give the bankrupt court this jurisdic- 
tion: jurisdiction over the subject-matter, and 
jurisdiction of the parties in interest. What- 
ever jurisdiction the court had over the land 
it had none over those interested in it, unless 
by its process it brought them before it. This 
was not the bankrupt's land exclusively. Nu- 
merous creditors had judgment Iieas upon It, 
and Staples was the assignee of all the bank- 
rupt had in it after the payment of the judg- 
ment creditors. The court had no jurisdiction 
to sell it free of incumbrances without making 
these persons parties, for it will not be eon- 
tended that a court of bankruptcy can make 
a decree which will divest a person of his in- 
terest in land unless he be a party to the pro- 
ceeding. Neither the judgment creditors nor 
the trustee, Staples, were parties to these pro- 
ceedings, for they had never proved their 
debts, nor did special commissioner, Green 
James, when taking account of liens give them 
notice of his proceedings, for it is manifest 
from his report that he contented himself 
with merely copying the records of Botetourt 
county court. The sale was made on a mere 
ex parte petition by the assignee, and the de- 
cree directing it is altogether void as to the 
lien creditors and the trustee, Staples, and all 
other persons not party to the proceedings. 
But the district court by the decree under con- 
sideration has not only set aside the order of 
sale so far as it affected these judgment cred- 
itors, but it sets aside any sale which the as- 
signee has made and revokes the order of sale 
altogether. It must be remembered that when 
the district court did this, there was not in the 
record any report of sale made by the assignee 
whatever. Since the action of the district 
court, and on the 28th of October, 1874, there 
appears such a report filed in the record, 
which it is claimed was made to the court on 
November 28th, 1871, and it is asked that it 
may be filed nunc pro tunc. But if this be 
allowed, the report of sales is open to the ob- 
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jections of Isaac Young, already filed on the 
29th of November, 1371, which are fatal ob- 
jections to the confirmation of the sale, and 
even were this not so, if the court were to al- 
low the report to be filed now it would be ob- 
liged without great injustice to allow parties 
fcn interest time to file their objections to it, 
and it would only be necessary to state what 
the record before us shows to set the sale 
aside immediately. But the assignee cannot 
be allowed to file his report as of the 28th No- 
vember, 1871, because it appears from the rec- 
ord, he had not filed it so late as October 10th, 
1873, for the district court then lays a rule on 
him to make a report, in contempt of which 
he stood until the 2Sth of October, 1874. 

This court is of opinion that there is no 
error or injustice in the decree of the district 
court complained of, and that the same 'ought 
to be, and it is hereby, confirmed, and the pe- 
tition dismissed, with costs. 



Case No. 12,097. 

ROWLAND v. EMPIRE STATE LIFE INS. 

CO. 

[2 CIn. Law Bui. 56.] 

Circuit Court, S. D. Ohio. 1877. 

Removai. of Causes — Agreement kot to 
Remove. 

An agreement of a foreign insurance com- 
pany, filed with the state commissioner of Ohio, 
waiving the right to remove causes against it , 
to the federal courts, is void, and does not au- 
thorize the state court to proceed with the case, 
after the proper steps for the removal of the 
cause have been taken by such company. 

[This was an action on an insurance policy 
by Thomas Rowland against the Empire 
State Fire Insurance Company. Heard on 
demurrer.] 

Mr. Matthews, for the demurrer. 

Mr. Guthrie, contra. 

SWING, District Judge. On the 15th of 
February, 1877, a rule was entered in this 
cause requiring the plaintiff to show cause 
why judgment should not be rendered against 
him, and in answer to this rule, the plaintiff, 
on March 9, 1877, filed in writing, and under 
oath, a showing of cause to which the defend- 
ant demurs generally. The answer to the 
rule discloses, in substance, the pending in 
the court of common pleas of Washington 
county, Ohio, of an action brought by the 
plaintiff against the defendant to recover the 
sum of $2,500 on a policy issued by the de- 
fendant, and that on the 22d of February, 
1875, the defendant filed in that court its pe- 
tition for the removal of the cause to this 
court, accompanied by a bond in due form 
and with sufticient surety. The petition is 
strictly conformable to the act of congress 
providing for the removal of causes from the 
state to the federal courts. , [18 Stat 470.] 
It is also shown that on the filing of this pe- 
tition in that court Rowland interposed in 
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answer thereto that on April 20, 1872, the de- 
fendant, pursuant to the act of the general 
assembly of Ohio, passed April 10, 1872, filed 
in the office of the superintendent of insur- 
ance at Columbus a waiver of the right of re- 
moval in these words: "Know all men by 
these presents: That the Empire State Life 
Insurance Company, located at Watertown, 
in the state of New York, doth hereby agree 
to waive all right to transfer or remove any 
cause now or hereafter pending in any of 
the courts of the state of Ohio, wherein said ■ 
company may be a party, to any of the courts- 
of the United States." The defendant, with- 
out exception or reservation as to the jurisdic- 
tion of the state court, filed a demurrer to the 
answer setting up this waiver, and, the cause 
being submitted to the court on the demurrer, 
the same was overruled, and, the defendant 
failing to further answer in the state court, 
the cause proceeded to judgment for the plain- 
tiff. 

It is insisted that these facts take the case 
at bar out of the operation of the general rule 
established by the supreme court of the TJnit- 
e'd States; that the pleading which sets up 
the waiver, filed at Columbus, is in, the na- 
ture of a plea in confession and avoidance, 
"admitting that without some other or addi- 
tional fact the matters set out in the petition 
for removal are sufficient to require the state 
court to certify the cause into this court, but 
bringing into the record and before the court 
such additional fact; and that the insurance 
company, by filing its demurrer,- submitted it- 
self to the jurisdiction and judgment of the 
state court as to the sufficiency of this an- 
swer and the legal effect of the waiver. And 
it is argued that, having thus submitted it- 
self to that jurisdiction, the proceedings of 
the state court, although they may be erro- 
neous, are not void. I am of opinion that the 
position is not well taken. The supreme 
court of the United States has decided that 
statutes such as this under consideration are 
repugnant to the constitution, and a waiver or 
relinquishment of the right of removal, made 
in pursuance thereof, is void. On the filing 
of the petition for removal and the tender of 
the bond, the duty of the state court is un- 
mistakably pointed out by the statute. "It 
shall thereupon be the duty of the state court 
to accept the surety, and to proceed no fur- 
ther in the cause against the petitioner." 
Now, to permit the filing of the answer to the 
petition for removal, and to hear and deter- 
mine the question presented by the demurrer 
thereto, was to "proceed further in the cause." 
This action was against and contrary to the 
express inhibition of the statute. The argu- 
ment would seem to imply that it was com- 
petent for the parties by some act of com- 
mission or omission to empower the court to 
"proceed in the cause," notwithstanding the 
imperative interdiction of the statute. Such 
cannot be the law. The act of congress is 
immediately and directly obligatory on the 
court of common pleas. Its operation and 
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effect in no wise depend on the power of the 
superior state or federal courts. The mo- 
ment a proper petition is filed, and a bond 
tendered, the act of congress applies in its 
full force as positive and imperative law to 
the court of common pleas, and any action 
taken by that court in contravention of its 
provisions is illegal. The principal and most 
obvious of its effects is to oust that court of 
its jurisdictional power to proceed further in 
the cause. Hence, any action had in that 
court after the filing of the petition for re- 
moval and the tender of a bond is coram non 
judice, and void. The demurrer will be sus- 
tained, and the plaintiff ordered to proceed 
in this court. 



ROY. The JAMES. See Cases Nos. 7,200 and 
7,201. 

ROYAL CANADIAN INS. CO. (HUNTER v.). 
See Case No. 6,909. 

ROYAL GEORGE, The (SMITH v.). See 
Case No. 13,102. 



Case Wo. 12,098. 

The ROYAL SAXON. 
rSee Case No. 13,803.] 



ROYAL SAXON. The (TAYLOR v.). See 
Case No. 13,803. 

ROYAL SAXON, The (WALL v.). See Case 
No. 17,093/ 

ROYALL (UNITED STATES v.). See Cases 
Nos. 16,201 and 16,202. 

ROYER (MORRIS v.). See Case No. 9,835. 



Case Wo. 12,099. 

The R. P. CHASE. 

[3 Ware, 294.] i 

District Court, D. Maine. 1861. 

Practice is Admikalt? — Costs — Unnecessary 
Libel. 
When two libels are filed where one only is re- 
quired, costs only in one are allowed. 3 Stat. 
19. 

[Cited in brief in The Pathfinder, Case No. 10.- 
797.] 

In admiralty. 

Mr. Jewett, for libelant 
Mr. Dana, for respondent. 

WARE, District Judge. Two libels were 
filed against this vessel for wages, the first 
by Waterman, who entered as cook and 
steward, April 5th, 1860, and served in that 
capacity at §20 per month until May 20th. 
At that time he was promoted to that of 
mate, and served as such until Oct. 4th, 1860. 
The other by Cunningham, one of the crew, 



i [Reported by George F. Emery, Esq.] 



who shipped Aug. 5, 1860, and served to 
Oct 1st, at $16 per month. The proof of 
their time of service, though not entirely 
regular, is satisfactory. For the service of 
Waterman, as mate, there was no agreed 
price; but that at which it is charged, S30 
per month, is not unreasonable and ought to 
be allowed. The vessel was taken on shares 
by the master, Capt. Cunningham, he to be 
at the charge of victualling and manning, 
and personally answerable to the crew for 
their wages. But if they were not paid, the 
men had an undoubted right to look to the 
vessel. Both the libellants were of unexcep- 
tionable character, according to the testi- 
mony much above that of ordinary seamen. 
They did their duty faithfully, and, even if 
the ship earned nothing for the owners, 
were entitled to their hire. But it appears, 
that during their service she was eminently 
successful. The master being unable to pay 
them they have resorted to this mode. All 
fair deductions have been made, and I allow 
them wages according to the balance: To 
Waterman, $103.90; to Cunningham, $25.73. 
But the principal controversy which arises 
on these cases, is on a motion with respect 
to costs. Two libels have been filed when 
only one -can be admitted. This is not the 
fault of the men. It arose entirely from the 
act of counsel, and that had its origin in the 
ignorance of the law, and the practice of the 
court Though the counsel are with'out per- 
sonal blame, and even without any intention 
of increasing costs, the law must be execut- 
ed. By the act of 1790, c. 29, § 6 [1 Stat. 
134], seamen are required to join in a libel. 
What was, by the practice of the court, a 
mere indulgence, is raised to a positive duty, 
and by the process act of 1S13 (3 Stat. 19;, 
where more than one libel is filed when one 
only is necessary, costs shall be taxed only 
on one, and by the order of the court sudi 
cases may be ordered to be consolidated. 
The effect of a consolidation is, that all evi- 
dence, relating to a question in which all 
are interested, shall be taken only once, and 
be used with respect to all the parties em- 
braced in the libel; but when this is de- 
cided the case of each party becomes an in- 
dependent case and is contested on its own 
evidence. The costs of one libel only and 
one seizure are to be taxed on that of Wa- 
terman. All the evidence bearing on the 
general question, in which both libellants are 
equally interested, are to be taxed on his 
libel. AH the witnesses which were used in 
support of his libel are to be taxed in that, 
and all that were exclusively for the support 
of Cunningham's libel, are to be taxed ac- 
cording to the fee bill. 



R. P. NOBLE, The. See Cases Nos. 9,639 and 
9,640. 

R. R. KIRKLAND, The (DUNSTAN v.). See 
Case No. 4,181. 
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Case Xo. 12,100. 

RUAN t. GARDNER. 

[1 Wash. O. O. 145.] i 

Circuit Court, D. Pennsylvania. Oct. Term, 

1804. 

Marine Insurance — On Cargo — Mistake in 

Marks— Total Loss— "Witness— 

Codiise of Trade. 

1. In an action on a policy of insurance, on 
goods; one of the part owners of the vessel, 
not interested in the insurance, may he exam- 
ined to prove the loss, and other facts. 

2. H. S. at the request, and for the use of 
the plaintiff, effected insurance on five hogs- 
heads of sugar, on board the Brothers, and on 
ten hogsheads of sugar on hoard the Sisters; 
and in describing the same, by the supposed 
marks, a mistake was committed; but the in- 
tention to insure the quantity of sugar, accord- 
ing to his letter of instructions, was declared to 
the insurance broker. The property of the plain- 
tiff was proved to be on board. The mistake in 
the marks was declared not to be material. 
Quere, if the assured had other sugars on board, 
and the claim had been for a partial loss? 

[Cited in Block v. Columbian Ins. Co., 42 N. 
Y. 397.] 

3. Proof, that possession was taken of the 
vessel, by a privateer under- Spanish colours, 
and that she was carried into Porto Rico: is 
sufficient evidence of a total loss, after three 
years; during which time, nothing has been 
heard of the vessel or cargo; and to enable the 
assured to recover, it is not necessary to show 
a condemnation. 

4. The agent, who makes the insurance, after 
purging himself on his voir dire, is a good wit- 
ness for the assured, to prove matters respecting 
the policy. 

5. The protest of one of the sailors of the cap- 
tured vessel, made after his return to the Unit- 
ed States, at the first port, and left with the 
broker of the assurers, to fix the period from 
which the loss was to be paid; may be given 
in evidence for that purpose; but it is not evi- 
dence of any fact contained in it. 

6. Evidence to prove a particular course of 
trade, or other matters in the nature of facts, 
is proper; but not to prove what, or how, the 
law is considered by merchants. 

7. Witnesses cannot be examined to prove a 
custom, that when insurance is made on goods, 
with a particular mark; those goods, so marked, 
must he on board, in order to entitle the assured 
to recover. 

8. A suit, on a policy of insurance, is properly 
brouerht. if instituted in the name of the owner 
of the property intended to be insured; and, if 
the assured is a citizen of another state, the cir- 
cuit court has jurisdiction; although the agent, 
whose name only appears in the policy, is a 
citizen of the state of Pennsylvania. 

This was an action against the defendant, 
as an underwriter, upon a policy effected at 
the office of Shoemaker & Barret, in the 
name of Henry Sparks, and all others inter- 
ested, (in the usual form,) on five hogsheads 
of sugar, marked D, on board the Brothers, 
at, and from, Santa Cruz, to Philadelphia; 
valued at 551 dollars. The vessel, on her 
passage, was captured by a Spanish pri- 
vateer, and carried to Porto Rico. Sparks, 
naving received inf onnation of the loss, gave 

i TOriginally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 



notice at the insurance office, and offered to 
abandon; which was refused. The plaintiff, 
to prove the loss, and the other facts, offered 
the deposition of J. Tatem, one of the part 
owners of the Brothers, which was objected 
to by Wells, for defendant, on two grounds; 
first, that this being a valued policy, it was 
to be presumed, the freight was included in 
the insurance; and, therefore, he was inter- 
ested. Second; that he was interested to fix 
the loss on the underwriters, in order to get 
rid of the obligation imposed upon him by 
the bill of lading, to deliver the goods at 
Philadelphia. He cited [Wallace v. Child] 1 
Dall. [1 U.. S.] 7; [M'Veaugb v. Goods] Id. 
62. 

BY THE COURT (PETERS, District 
Judge, present): There is nothing in the first 
reason; because, whether the freight of the 
sugar was covered by* the policy or not, the 
witness has no interest in the recovery of 
the plaintiff, or his failure; since, if he has 
insured the freight, his right to recover can- 
not be affected. But, at any rate, it is noth- 
ing but presumption that it was covered. 
As to the second ground of objection, should 
the plaintiff sue the owners on the bill of lad- 
ing, the verdict would not be evidence in 
favour of the owners; and, though a recov- 
ery against the underwriters, on account of a 
loss by capture, would, in all probability, 
prevent a suit against the owners on the bill 
of lading; yet, this is merely a consequence 
too remote to affect the competency of the 
witness. If he have any interest, it goes to 
his credit, and must be submitted to the jury. 

Judge PETERS added, that the plaintiff's 
demand in this case, being grounded on a 
loss by capture, would be evidence against 
him in an action against the owners. 

It was then objected to the reading of the 
depositions, to prove the loss; that the pro- 
test of the captain is essential to prove it; 
and, that no other evidence would do; to 
prove which [Richette v. Stewart] 1 Dall. [1 
U. S.] 317, and [Boyee v. Moore] 2 Id. 196, 
were read. 

PER CURIAM. These cases prove what 
we admit; that, where the captain's protest 
is offered in evidence, it being contrary to 
the common law rules of evidence, it is es- 
sential, that the protest should be made at 
the first port where the protest can be made; 
whilst the facts stated, are fresh in the recol- 
lection of the captain, and are free from any 
influence afterwards derived from conversing 
with the owners, or others. But, in this 
case, there, is no protest offered; and, there- 
fore, no question as to its validity. But, no 
case can be shown, that, in an action against 
underwriters, on a loss by capture, the cap- 
tain's protest is essential to prove the loss. 
Other evidence may be offered. It would be 
strange to say, that the owner of goods 
should lose his remedy against the under- 
writers, because the master, the servant of 
the owners of the ship, had neglected to 
make a protest; and though, if the protest 
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were necessary, lie would have his remedy 
against the owners of the vessel; yet hf 
would be deprived of his remedy against the 
underwriters; which might, in many cases, 
be the only effectual one. Indeed, protests 
of captains are not admitted as evidence at 
all in some of the state courts; and it is at 
least questionable, whether they have been 
admitted upon perfectly clear ground in any. 

The defendant then objected to admitting 
the examination of Henry Sparks, in whose 
name the policy was effected, upon the 
ground of interest; since it appears from the 
face of the policy, that it was effected for 
him; that this court could not entertain juris- 
diction of the cause, since Sparks was a 
citizen of Pennsylvania, and was substantial- 
ly the plaintiff. 

BY THE COURT. The objection being to 
the testimony of the witness on the ground 
of interest, he must be sworn on the voir 
dire; and, as to the jurisdiction of the court, 
that is a distinct question, which cannot be 
understood until he is examined. Sparks, 
being examined, and denying any interest in 
the event of the cause, was sworn in chief, 
and stated; that he was written to by the 
plaintiff, to effect an insurance on five hogs- 
heads of sugar, on board the Brothers, and 
ten on board the Sisters. The order for in- 
surance was received in a triplicate letter, at 
the top of which were these marks— O. pr. 
Sisters— D. pr. Brothers. That not knowing 
these initials stood for original and duplicate, 
but mistaking them for the marks on the 
sugars, he designated the five hogsheads in 
question, and had them insured by the mark 
D. But, to prevent any inconvenience w T hich 
might result, if he should be mistaken as to 
the meaning of these initials, he informed the 
insurance broker, Jacob Shoemaker; that, 
let the sugars be marked as they might, his 
intention was to insure the five hogsheads 
mentioned in that letter; and, to identify It, 
he got Mr. Shoemaker to put his name at the 
foot of it, with the date. The latter part of 
his evidence was strongly supported by Shoe- 
maker. He further stated, that, during this 
conversation with Shoemaker, the defendant 
came into the room. He afterwards receiv- 
ed one of the bills of lading, by which he 
found the sugars were marked W. R.; also 
notice of the capture; of which he imme- 
diately gave notice at the insurance office, 
and offered to abandon to the underwriters. 

The loss was proved by Captain Tatem, 
who was part owner of the Brothers and Sis- 
ters, commanded the Sisters, sailed in com- 
pany with the Brothers, when both of them 
were taken by a .privateer under French col- 
ours, and the Brothers was carried into Porto 
Rico. He further states, that he has never 
heard of the captain or any of the crew since, 
except one sailor, who returned to Philadel- 
phia; also, that the plaintiff had on board the 
Brothers, only the five hogsheads of sugar, 
marked D. This sailor made his protest in 
Philadelphia, which was delivered in at the 



office of Shoemaker, in consequence of a 
clause in the policy, that payment was to be 
made within thirty days after proof made of 
the loss. This protest was offered by Levy, 
as evidence of a compliance with that pro- 
vision in the policy, and objected to by Wells, 
as inadmissible; being made by a sailor, and 
not the captain, and not made at the first 
port. 

BY THE COURT. The evidence is proper, 
for the purpose for which it is offered; but, 
the facts stated in it are not evidence, to be 
laid before the jury, to prove the loss. 

Wells then offered witnesses to prove, that 
it is the custom, when insurance is effected 
on articles with a particular mark, they must 
be on board, to enable the party to recover. 
Cited Cunningham, 230. 

BY THE COURT. You may examine wit- 
nesses to prove a particular course of trade, 
or other matters in the nature of facts; but 
not to show what the law is. Nothing could 
be more dangerous, than to fix the law upon 
the opinions of particular men. Overruled. 

The defence was, that there was not suf- 
ficient proof of loss; that there is no sen- 
tence of condemnation produced; that the 
property insured, was different from the prop- 
erty lost, the former being marked D. and 
the latter W. R.; in consequence of which, 
had the vessel come safe, the assured might 
have demanded a return of the premium; 
and, if so, he cannot claim the loss. 

It was further contended, that the court 
had not jurisdiction of the cause, since the 
policy is in the name of Sparks, a Pennsyl- 
vanian; and, lastly, that if the court had 
jurisdiction, Ruan cannot recover on a policy 
made in the name of Sparks. 

In answer to the last objection, Levy con- 
tended, that it had long been settled, that, 
until the act of parliament, which requires 
agents to insert in policies the names of their 
principals, the action might be brought in the 
name of the trustee, or cestui que trust. He 
cited Cunningham, 276; 1 Show. 151; 4 Term 
R. 342, 343; 1 East, 335. 

THE COURT were * of opinion, that there 
was no weight in the objection to the juris- 
diction, or to the action. As to the first; be- 
cause Ruan is not only the nominal, but sub- 
stantial and real plaintiff— it being clearly 
proved, that Sparks effected the policy upon 
property belonging to him, and at his request. 
As to the second; that the action might cer- 
tainly be supported in the name of the prin- 
cipal, though not specially mentioned; the 
policy being in the usual form, in the name 
of Sparks, and of all other persons having in- 
terest. 

WASHINGTON, Circuit Justice, (charging 
jury). This is an action to recover the loss 
upon a valued policy, effected by Sparks, for 
the benefit of Ruan, the plaintiff. Tatem has 
been examined, and states, that he was in 
company with the Brothers, when she was 
attacked by a privateer under Spanish col- 
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ours, was made prize of, and carried into 
Porto Rico. There is no opposing testimony; 
and Tatem, in point of credit, stands unim- 
peached by any other -witness. Independent 
of this positive evidence, it is now three years 
since the capture, and nothing has been heard 
of the vessel and cargo. As to a sentence of 
condemnation, none is necessary; because the 
voyage having been put an end to by the 
capture, the assured had a right, on notice of 
it, to abandon to the underwriters; which it 
appears he did in due time. 

The next and mose important question, is, 
whether sufficient evidence has been 1 given, 
that the five hogsheads, shipped by the plain- 
tiff, were covered by the policy, or not. It 
appears, that the agent of the plaintiff acted 
under a mistake, when he insured the sugar 
as marked D; but, doubting whether it was 
or was not a mistake, he did every thing he 
could, to satisfy the brQker, who, (pro hac 
vice,) was the agent of the underwriters; that 
the sugar insured, was the five hogsheads on 
board the Brothers, shipped by the plaintiff. 
It was perfectly immaterial to the risk, what 
were the marks on the hogsheads, provided 
the risk undertaken by the underwriters, was 
neither changed nor increased. Nor was it 
the case; since it is in proof, that the plain- 
tiff shipped but five hogsheads on board the 
Brothers. If, indeed, he had had more, some 
marked D, and others with other marks, and 
a partial loss had happened; it would not 
have been competent to the plaintiff to shift 
from one mark to another, so as to alter the 
risk, and possibly make the underwriters li- 
able for hogsheads not insured. But this was 
not, and could not be the case, in the present 
instance. 

The plaintiff, therefore, having proved the 
loss; property in the goods insured; notice 
and proof of loss at the insurance office, and 
an abandonment; if the jury believe the wit- 
nesses, their verdict must be for the plaintiff. 

Jury found for the plaintiff. 



RUBBERCOATED HARNESS TRIMMING 
CO. (WELLING- v.). See Cases Nos. 17,- 
382 and 17,383. 

RUBBER STEP MANUF'G CO. (BROWN 
v.). See Case No. 2,028. 



Case 3J3"o. 13,101. 

RUBBER STEP MANUF'G CO. v. METRO- 
POLITAN R. CO. et al. 

[3 Ban. & A. 252: 13 O. G. 549; Merw. Pat. 
Inv. 356.] i 

Gircuit Court, D. Massachusetts. March 11, 

1878. 

Patents— Robber Carriage Step — Anticipation 

— Bar— Rejected Application. 

1. An invention for covering the tread of a 

carriage-step with a vulcanized rubber clothing 

i [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission. Merw. Pat. Inv. 356, contains only a 
partial report.] 
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having an undulating surface was not antici- 
pated by the use of rubber as a soling to stir- 
rups, or as shoe-soles; neither was it anticipated 
by the use of iron treads, with, channels running 
to the margin, for. door-steps and stairs, or for 
carriage-steps. 

2. A rejected application for a patent to one 
person is not of itself a bar to a patent to anoth- 
er. 

[This was a bill in equity by* the Rubber 
Step Manufacturing Company against the 
Metropolitan Railroad Company for the in- 
fringement of letters patent No. 135,815, 
granted to G. A. Keene, February 11, 1873. 
The bill prays for an injunction and account] 

Thomas William Clarke, for complainants. 
Benjamin Dean and Thomas Dean, for de- 
fendants. 

SHEPLEY, Circuit Judge. To avoid the 
Keene patents for improvements in carriage- 
steps, defendants rely upon the Chaffee patent 
for door-mats. This has already been decided 
in this court, in the case of Brown v. Rubber 
Step Manuf'g Co. [Case No. 2,028], not to 
anticipate the Keene invention, for the rea- 
sons fully stated in that case. 

The Keene invention consists in covering 
the tread of a carriage-step with a vulcanized 
rubber clothing, having an undulating surface, 
whereby projections of rubber are .presented 
upward to receive the pressure of the foot, 
and also in providing a permanent surface to 
the step resilient under the foot, the coating 
of rubber being somewhat adhesive to the 
foot, thereby having a tendency to prevent 
slipping in either dry or wet weather; and 
in snowy or sleety weather, when trodden 
upon, adhering ice or snow is broken by the 
yielding of the rubber projections under pres- 
sure, and loosened upon the removal of the 
pressure of the foot by reason of the resil- 
iency of the rubber, so as to be readily 
brushed off. 

The fact that rubber had been used as a 
soling to stirrups and applied to shoe-soles, 
does not establish any anticipation of this- 
invention. The use of iron treads, with chan- 
nels running to the margin, for door-steps - 
and stairs, or for carriage-steps, did not an- 
ticipate this invention. The metal projections 
became slippery, instead of adhesive to the 
foot, by wear, and there was no resiliency 
under the pressure of the foot, to effect the 
removal of the snow and ice. 

The rejected application for a patent of 
Charles Ray is not of itself a bar to the pat- 
ent of Keene, there being no evidence in the 
case that the alleged prior invention of Ray 
was ever perfected or brought to actual use. 
and not abandoned and never revived by the 
original inventor. The Corn Planter Patent, 
23 Wall. [90 U. S.] 181, 210. 

Decree for injunction and account/ as 
prayed for in the -bill. 



RUBBER TIP PENCIL CO. v. HOVEY. See 
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RUBBER (Case No. 12,102) 
Case No. 13,102. 

RUBBER TIP PENCIL, CO. t. HOWARD 

et al. 

[9 Blatchf. 490; 5 Fish. Pat. Cas. 377; 1 O. G. 
407.] i 

Circuit Court, S. D. New York. March 19, 
1872.2 

Patents— Upbber Pencil He at>— Invention. 

1. The letters patent granted to J. B. Blair, 
July 23d, 1867, for a rubber head for lead pen- 
cils, the claim of which is, "an elastic, erasive 
pencil head, made substantially in manner as 

'described," are void. 

2. The claim is one to a piece of India-rubber 
Tvith a hole in it, and is invalid, for want of in- 
vention. 

[Cited in Reed \. Reed, Case No. 11,650.] 

[This was a bill in equity by the Rubber 
Tip Pencil Company against Samuel E. How- 
ard and others.] 

[Pinal hearing upon pleadings and proofs. 
Suit brought upon letters patent for an "im- 
proved rubber head for lead pencils," granted 
to J. B. Blair, July 23, 1867, and assigned 
to complainants. The nature of the inven- 
tion is fully stated in the opinion. Two of 
the forms of application described in the pat- 
ent are shown by the engraving.] a 
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John S. "Washburn, for plaintiffs. 
Frederic H. Betts, for defendants. 

BENEDICT, District Judge. This action 
is founded upon a patent for a rubber head 
for lead pencils, issued to J. B. Blair, July 
23d, 1867, and numbered 66,938. The nov- 
elty of the invention and the validity of the 
patent are put in issue. 

The proper construction of the patent is 
the question first presented. The specifica- • 
tion states the invention to be "a new and 
useful cap or rubber head, to be applied to j 
lead pencils. &c, for the purpose of rubbing 
out pencil marks." It then describes it as 
follows: "The nature of my invention is to 
be found in a new and useful or improYed 
rubber or erasing head for lead pencils, &c, 
and consists in making the said head of any 
convenient external form, and forming a 
socket longitudinally in the same, to receive 
one end of a lead pencil, or a tenon extend- 
ing from it. The said head may have a fiat 
top surface, or its top may be of a semi- 
circular or conical shape, or any other that 
may be desirable. Within one end of the 

i [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and by Samuel S. Fisher, Esq., and 
here compiled and reprinted by permission. The 
syllabus and opinion are from 9 Blatchf. 490, 
and the statement is from 5 Fish. Pat. Cas. 
377.] 

P [Affirmed in 20 Wall. (87 U. S.) 498.] 

a [From 5 Fish. Pat. Cas. 377.] 



said head, I form a cylindrical or other prop- 
er cavity. This socket I usually make about 
two-thirds through the head, and axially 
thereof,- but, if desirable, the socket or bore 
may extend entirely through the said head. 
The diameter of the socket should be a very 
little smaller than that of the pencil to be 
inserted in it. The elastic erasive head so 
made is to fit upon a lead pencil at or near 
one end thereof, and to be made so as to 
surround the part on which it is to be placed, 
and to be held thereon by the inherent elas- 
ticity of the material of whien the head may 
be composed. The head is to be composed 
of India-rubber, or India-rubber and some 
other material which will increase the erasive 
properties of the head, such as powdered 
emery, for instance." The article is further 
described by drawings, which, the specifica- 
tion states, "exhibit the elastic head, so made 
as to cover the end, as well as to extend 
around the cylinder sides of the pencil; but it 
is evident that the contour of the said head 
may be varied to suit the fancy or the taste 
of an artist or other person; and I do not 
limit my invention to the precise forms 
shown in the drawings, as it may have such, 
or any other convenient form for the purpose, 
so long as it is made so as to encompass the 
pencil, and present an erasive surface about 
the sides of the same." The specification 
further states, that "the elastic or rubber 
pencil head, made as above set forth, may 
be applied not only to lead pencils, but to ink 
erasers, and other articles of like character." 
The claim is, for "an elastic erasive pencil 
head, made substantially in manner as de- 
scribed." 

In considering the effect of this language, 
it is to be noticed, that the invention is not 
stated to be a combination, but a single article 
of manufacture, namely, "an elastic erasive 
pencil head." The peculiarity in this article, 
by reason of which the inventor supposes 
himself entitled to secure it as his own, is 
not stated to consist in its elasticity. That 
is a quality of the material to be used, which 
is India-rubber. Nor does it consist in its 
erasive capacity. That, also, is solely due to 
the material out of which the article is manu- 
factured. An effort has been made to show 
that the erasive capacity of the Blair head is 
increased by means of certain swells or pro- 
jections on the sides of the head, which are 
portrayed in the drawings, and supposed to 
be indicated, in the specification, as a feature 
of the invention claimed. But I find no lan- 
guage which can fairly be said to convey the 
idea that such swells or projections form a 
part of the invention. On the contrary, tin 1 
description states that the heads may be of 
any convenient external form, and expressly 
declares, that the invention is not limited to 
the precise forms shown in the drawings, but 
may have any convenient form, "so long as 
it is made so as to encompass the pencil, and 
present an erasive surface about the sides 
of the same." The phrase last quoted from 
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the specification discloses wliat is the real 
■and only feature of the article in question, 
upon which the right to it is based; and this 
-characteristic is one of form, hut not of what 
is called, in the specification, external form. 
The characteristic form which the inventor 
■claims to have invented, is, broadly, any form 
which will enable the rubber to encompass 
4i pencil, ink eraser, or other articles of like 
character- The additional words, "and pre- 
sent an erasive surface about the sides of the 
same," add nothing to the description, as it 
is impossible to have a piece of rubber en- 
compass a pencil, ink eraser, or other article 
•of similar character, without presenting an 
erasive surface about the sides of the same. 
From this form which the inventor gives to 
a piece of rubber— otherwise, to be of any con- 
venient form— and from this ilovm alone, does 
his article derive its value, as distinguished 
from rubber in any other form. By means 
of this form, any person is enabled easily to 
.attach the rubber to a pencil, ink eraser, or 
•other article of similar character; and the 
only useful result attained by the invention 
in question is, that the head can be so easily 
.attached to any pencil. Now, what is it that 
accomplishes the useful result attained by 
the Blair pencil head? Simply, the hole made 
in the rubber. There must be a piece of rub- 
ber, with a cavity in it, to constitute such a 
pencil head as Blair's specification describes; 
.and there need be nothing more. The cavity 
may be round, square, or any other shape. 
It may go through, or partly through, the 
piece of rubber; and it may be of all sizes. 
The article sought to be secured by this pat- 
ent, briefly, and yet, as I think, fully de- 
scribed, consists, therefore, of a piece of In- 
dia-rubber, with a hole in It I am unable to 
fix any other limitation to the invention, by 
.any fair use of the language employed in the 
specification and claim. Such an article can- 
not be the subject of a patent. The elastic 
.and erasive properties of India-rubber were 
known to all, and gave to that substance the 
name by which it is generally designated; 
.and how to make a piece of rubber encom- 
pass and adhere to another article, was 
known to every person who had ever seen 
a rubber shoe. No person knowing of the 
elastic quality of rubber, could be wanting in 
the knowledge, that a piece of rubber could 
be made to encompass and adhere to a pen- 
cil, ink eraser, or other article of similar 
character, by making a hole in it, nor could 
any one be deficient in the skill requisite to 
make such a hole. 

I am of the opinion, therefore, that the pat- 
ent in question cannot be upheld, for want of 
invention. This conviction, which I have 
been unable to escape, renders it unnecessary 
for me to express any opinion upon the ques- 
tion of abandonment, so largely discussed at 
the hearing, or to determine whether the pat- 
ent in question is for the same invention de- 
scribed by Joshua Gray, in his application for 
a patent, and by others, who have been re- 



lied on by the defence, as showing prior in- 
vention. A decree must be entered dismiss- 
ing the bill, with costs. 

[On appeal to the supreme court, the decree of 
this court was affirmed. 20 Wall. (87 TJ. S.) 
498.3 



Case No. 13,103. 

The RUBY. 

15 Mason, 451.] i 

Circuit Court, D. Maine. May Term, 1830. 

Seizure— Commission to Take Testimony— New- 
ly Discovered Evidence— Practice. 

Notwithstanding an order of the court, clos- 
ing all testimony In a cause, after a limited 
time, under a commission, the court will en- 
large it, upon proof of newly discovered evidence, 
which the party could not procure to he taken 
under such commission, the same having come 
to his knowledee after the execution thereof. 

This was a case of seizure. At the last 
May term of this court (1829), upon motion, 
the following order was made: "The court 
order this cause to be continued, on the mo- 
tion of the district attorney, he assenting to 
the following terms and conditions: (1) That 
the testimony of any of the witnesses of the 
defendant, who have attended at the present 
term in behalf of the defendant, may be tak- 
en down by the clerk and used as evidence 
in the court (2). That all other testimony, 
taken hereafter in the cause, shall be by com- 
mission, according to the common rules of 
the court. (3) That the commissions taken 
out by the United States, shall contain the 
names of all the witnesses to be examined 
under the commission, and shall be filed with- 
in sixty days after the end of the present 
term. And such commissions^ when execut- 
ed, shall be returned as soon as may be to the 
clerk's office, and opened by the clerk, and 
be subject immediately to the inspection of 
either party. (4) That the defendant shall 
be entitled to take out any commission to 
meet such testimony after inspection, so that 
the cause may be heard at the next term." 

Mr. Shepley, Dist Atty., now moved the 
court to enlarge the rule, so as to allow new 
evidence, which had come to the knowledge 
of the district attorney since the former or- 
der of the court had been complied with, to 
be taken under the commission, and admitted 
in the cause. 

Mr. Emery, for claimants, objected, upon 
the ground that the application was not jus- 
tified by the former order of the court, which, 
having been made with the assent of the dis- 
trict attorney, was conclusive. 

STORY, Circuit Justice. We are of opin- 
ion that the former order of the court ought 
not to govern us under the circumstances of 
the present application. It would be conclu- 
sive as to any testimony known to the dis- 
trict attorney,, and which might have been 

i [Reported by William P. Mason, Esq.] 
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taken by him under the authority of the form- 
er order. But this is the case of new evi- 
dence discovered since that order was made, 
and not in the contemplation of the parties 
when the former commission was executed. 
It is therefore the common case of an applica- 
tion by the party, to avail himself of new 
evidence material to the merits, where there 
has been no prior knowledge, and of course 
no laches on his part to affect his rights. 
Even after a trial, courts of law are in the 
habit of granting new trials under circum- 
stances of this sort. And if so, there can be 
no just reason why the application should not 
be entertained in a suit in admiralty, ad- 
dressing itself to the sound discretion of the 
court. The former must be necessarily re- 
strained in its operation to evidence ante- 
cedently existing and known to the district 
attorney, so that it might be taken under the 
former commission. Motion granted. 

[NOTE. The decree of acquittal pronounced 
in the district court (case unreported) was af- 
firmed on appeal by the circuit court. Case 
No. 12,104.] 

Case Wo. 12,104. 

The RUBY. 

[5 Mason, 534.] i 

Circuit Court, D. Maine. Oct. Term, 1830. 

Seizure— Boxa Fide Purchasers— Admissions of 
Former Owners. 

1. The declarations and admissions of the 
original owners of a vessel, not a part of the 
res gestre, but containing a mere narrative or 
admission of pre-existing facts and occurrences, 
tending to establish a forfeiture, are not evi- 
dence against subsequent -bona fide purchasers 
of the vessel. 

2. Doubtful circumstances, which the origi- 
nal owners might explain, if claimants, do not 
press as heavily against bona fide purchasers, 
who are not presumed to be conversant of 
them. 

[Appeal from the district court of the Unit- 
ed States for the district of Maine.] 

This was a libel of seizure of the schooner 
Ruby, for an asserted forfeiture tinder the 
coasting act of 1793, c. 52. The libel contain- 
ed two counts, or allegations. The first al- 
leged, that the Ruby being, in 1824, a vessel 
duly enrolled and licensed for the coasting 
trade, was engaged in a trade other than that 
for which she was licensed (section 32); the 
second alleged, that while she was so licensed, 
she proceeded on a foreign voyage, without 
first giving up her enrolment and license (sec- 
tion 8). The claimants [Asa Woodberry and 
others], in their elaim and answer, asserted 
themselves to be bona fide purchasers of the 
Ruby, for a vamable consideration, without 
notice of any forfeiture, and denied the alle- 
gations of the libel. A decree of acquittal was 
pronounced in the district court- [ease unre- 
ported], from which an appeal was taken by 
the United States, to the circuit court. 

[For a hearing on a motion to introduce new- 

i [Reported by William P. Mason, Esq.] 



ly-discovered evidence, see Case No. 12,103.] 
The cause was argued at this term upon the 
evidence taken by the parties, by Shepley, dis- 
trict attorney, for the United States, and by 
C. S. Daveis, for the claimants. It turned 
principally upon questions of fact. There was 
much new testimony taken since the appeal. 

STORY, Circuit Justice. This cause coiner 
before the court upon the claim of bona fide 
purchasers for a valuable consideration with- 
out notice, at a considerable distance of time, 
and after many intermediate voyages, since 
the asserted offences were perpetrated. Un- 
der such circumstances, the court is in the- 
habit of requiring somewhat stronger evi- 
dence to inflict the penalty of forfeiture, than 
it ordinarily does require, where the original 
owners are before the court, who may be pre- 
sumed to be conversant of all the transactions. 
If the evidence bears against the innocence 
of the vessel, and yet has some imperfections 
and infirmities, the case will stand less favour- 
ably in respect to the original owners, than 
in respect to bona fide purchasers; for the 
former have it in their power to explain mauy 
doubtful circumstances, of which the latter 
may be presumed to be in utter ignorance. 
Those circumstances, therefore, press less hard- 
ly against the latter, than the former. If the 
owners may explain, but do not, their silence 
of itself becomes significant. It affords a cor- 
roboration of all the unfavourable conclusions, 
which the actual posture of the evidence jus- 
tifies. And in proportion as time has intervened 
since the asserted transgression, the difficulty 
of removing apparent incongruities is presum- 
ed to increase, since it throws into obscurity 
many of the means of explanation. Not to 
yield to such considerations on the part of the 
court, would be to resist the ordinary results 
of human experience, to seek an ocasion to in- 
flict forfeitures, rather than to indulge those 
presumptions of innocence, which the law 
throws round the party for his protection 
against oppression and fraud. 

There is another point, suggested by the cir- 
cumstances attendant upon this case, which is 
of a good deal of practical importance, and 
may affect the security of the title of pur- 
chasers in no inconsiderable degree. The dec- 
larations, and oral admissions of the original 
owners, have been sprinkled by the testimony 
with a somewhat uncommon frequency over 
this record. The question is, how far such 
declarations and admissions as to past facts 
and occurrences are evidence against bona fide 
purchasers. It is obvious, that if these dec- 
larations and admissions are evidence against 
purchasers at all times, and in all circumstan- 
ces, in the same manner and to the same ex- 
tent, as if the original owners were now sole 
litigants before the court, there can scarcely 
be any security to any derivative title. Pur- 
chasers will be in imminent peril, not only 
from offences, but from confession of offences, 
which may be imaginary and collusive, as well 
as real and true. On this' subject, I am of 
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opinion, that the rule of law is, that. the dec- 
larations of the owners of the vessel, so far 
as they constitute a part of the res gestae, at 
the time of the asserted offence, are evidence 
against all subsequent claimants. But dec- 
larations made after the res gestae and con- 
stituting in no just sense a part thereof, or 
which contain a mere historical narrative or 
.admission of pre-existing facts, although made 
by them while they were yet owners of the 
vessel, are not evidence against bona fide pur- 
chasers. In their nature they are mere hear- 
say, the declarations of third persons not un- 
■der oath, and ought not to bind the rights or 
interests of innocent parties. I shall accord- 
ingly reject all that portion of the testimony, 
which states declarations or admissions of the 
original owners, not falling within the rule 
above stated. 

Having disposed of these considerations, 
which present a view of legal principles, I 
shall now proceed to a review of the facts, 
keeping in mind the general doctrine, that this 
is not a case where by statutory regulations, 
the onus probandi is thrown upon the claim- 
ants. 

The judge here reviewed the evidence, and 
•decided, that the forfeiture was not proved; 
and he accordingly affirmed the decree of the 
district court, but directed that a certificate 
be entered that there was reasonable cause of 
seizure. Decree affirmed. 



Case No. 13,105. 

RUOH v. ROOK ISLAND. 

15 Biss. 95.] i 

Circuit Court, N. D. Illinois. June, 1869. 

Dedication — What Constitutes — Irrevocable — 
Estoppel. 

1. "Where, in a town plat, one block appears 
unsubdivided, and without number or mark, 
that does not constitute a dedication to public 
purposes; but a statement by the owners, at the 
time, that it was to be a public square, is a 
dedication for that purpose. 

FCited in San Lpandro v. Le Breton, 72 Cal. 
170, 13 Pac. 407.] 

2. A dedication, once made, cannot be re- 
called; and the intention of the owners at the 
time is to be considered — not their intention at 
any subsequent time. 

3. A purchase by the city of the rights of par- 
ties occupying ground claimed as dedicated, does 
not compromise its claim under the dedication. 

Ejectment [by John Ruch against the city 
of Rock Island] for a block of land in Spencer 
& Case's addition to the town of Stephenson, 
the former name of Rock Island. 

The defendant claimed by virtue of an al- 
leged dedication. 

DRUMMOND, District Judge (charging 
jury). Jonah H. Case and a Mr. Spencer were, 
in May, 1836, the claimants to a certain tract 



i [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



of land within the present corporate limits of 
the city of Rock Island, and on the 17th of 
that month, laid off a town upon it and re- 
corded the plat in Rock Island county, which 
was called "Spencer & Case's Addition to the 
Town of Stephenson" (the former name of the 
city of Rock Island). On the 21st day of May, 
1836, one of the parties entered the land, and 
became the purchaser from the United States. 
The plat, as recorded, represents a town bor- 
dering upon the Mississippi river; the addi- 
tion to the town consisting of blocks, lots and 
streets— the streets being named and the 
blocks and lots numbered. Near the center of 
this plat, as thus made and recorded, appears 
a block fronting on streets— a square block- 
without any number to it, and without any- 
thing upon it to designate any particular ob- 
ject or appropriation of the land. The blocks 
adjoining this block of land are divided some- 
what differently from the other blocks, the 
alleys running in different directions, and all 
the lots being made to front on this unnum- 
bered block. 

It is true that, where a plat is made and 
recorded in the way in which this was, if a 
mark is put upon the plat, indicating that a 
certain part is for a particular purpose, a le- 
gal presumption arises that it is appropriated 
to that purpose, as in the case of streets; and 
if, in point of fact, this vacant block of land 
had been marked or designated in any way, 
that would have created a legal conclusion of 
its appropriation to that particular use. 

It would seem, therefore, as though there 
was a peculiarity connected with this block, 
to show that it was to be something different 
from the other blocks, but it is necessary that 
there should be some other proof, in order to 
show what was the particular object or rea- 
son why it was left in this condition. For 
example, if the owners had intended it should 
be appropriated as a public square, or to any 
public use, it was easy so to designate it. 

Is there any evidence in the case to show 
that the minds of the owners did form a pur- 
pose, and that that purpose was a finished, 
complete purpose, so as to enable us to say 
that this particular lot of land was appropriat- 
ed to a general or public use? 

It is clear that there was an unformed pur- 
pose in the minds of the owners of the block, 
because, if they intended to appropriate it 
to any particular public use, it could have 
been so stated -on the plat. They did not 
choose so to state. Now, the only dear evi- 
dence we have prior to the sale of these lots, 
is contained in the deposition of Mr. Pow- 
ers. He says that he was empowered by 
the parties to sell these lots, and they -were 
sold in the fall of 1836. In the meantime, on ' 
the 8th of June, 1836, between the date of 
entry and time of sale, Mr. Case sold an in- 
terest in the land to Mr. Spencer, thus, as it 
were, confirming the plat that had been made 
of the Spencer & Case addition to Stephen- 
son. At the time of this sale, it was stated 
by Case to Powers, who made the sale under 
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his directions, that this was a public 
square. That is all that can be gathered 
from his testimony— that they intended, or Mr. 
Case intended this as a public square. 

It was undoubtedly competent for Spencer 
and Case, in connection with the plat which 
had been made, to dedicate this square at any 
time to the public, or to dedicate it to any spe- 
cific purpose, and in connection with what ap- 
pears on the face of the plat, I think we may 
infer that he had a right to dedicate it to any 
specific public use or purpose. 

Was that done? Was it done at the time 
that these lots were sold? Did Mr. Spencer 
and Mr. Case, at that time, intend to give the 
public to understand that this square was to 
be appropriated to public use for the benefit 
of the proprietors of lots in their addition? If 
there was this appropriation at the time, by 
Mr. Spencer and Mr. Case, then I think that 
appropriation, after it was once made, could 
not be recalled. 

There is the evidence, independent of the tes- 
timony of Powers, of one or two other wit- 
nesses which It is claimed is corroborative of 
his testimony. It is for you to say whether 
there was at that time a purpose so expressed 
of Messrs. Spencer and Case to make a gen- 
eral appropriation of this square to the pub- 
lic. If such was the intention, a simple dec- 
laration was sufficient. 

If, however, you believe, from all that there 
is in the case, that there was not this inten- 
tion on the part of Spencer & Case, then it 
may become necessary to consider the next 
'question that arises in the case. 

In 1843, it is certain that acts were done by 
Spencer and Case which were inconsistent 
with the theory that a general appropriation 
had been made in 1836. But remember that 
this is not to be taken as absolute evidence of 
The state of mind which existed in 1836. They 
may have had one purpose in 1836 and another 
in 1843. The point for you to determine is, 
what was the purpose in 1836. In 1843, they 
made various deeds, one to the trustees of the 
Methodist Church, one to the trustees of the 
Baptist Church, and in 1849, they made a deed 
to the trustees of schools. 

It may be an important question for you to 
consider in connection with this part of the 
case, and having a bearing on the second ques- 
tion, whether they had changed their pur- 
pose on coming to examine the plat, and find- 
ing no particular appropriation upon it, and 
not recollecting that an appropriation had 
been made in 1836, and may have come to the 
conclusion that they would re-assert any pow- 
er or authority which they once had. Is this 
the conclusion to be drawn from their acts, 
or that they had never parted with their 
rights? These are questions proper for you 
to ask and to answer. 

I do not think that any very great stress 
should be laid upon the acts of the city coun- 
cil in their negotiations with the Baptist 
Church. The Baptist Church was there up- 
on the square, having a possessory claim. It 



was certainly competent for the city to pur- 
chase that claim, whatever it might be, with- 
out compromising any rights which they 
might previously have acquired. A school- 
house was erected on this lot in 1841. It is 
said that that is entirely consistent with the 
special appropriation that was intended by 
Mr. Case. It is for you to say whether you 
think, under all the facts and circumstan- 
ces, there was an original dedication, to the- 
general public. 

Verdict for the defendant. 

NOTE. A parol dedication is good. Warreiv 
v. Jacksonville, 15 111. 236. The intention of a 
party, manifested by expressed consent or ac- 
quiescence in the user, will govern in determin- 
ing what is a dedication. Id. ; Dimon v. Peo- 
ple, 17 111. 416; Marey v. Taylor, 19 III. 634; 
Proctor v. Lewiston, 25 111. 153. For a full dis- 
cussion, see Bees v. Chicago, 38 111. 322; Gen- 
tleman v. Soule, 32 111. 271. Also, bakm v. 
Ames, 10 Cush. 198; Durgin v. City of Lowell,. 
3 Allen, 398; Canal Trustees v. Haven, 11 111. 
554; President, etc., Ry. Co. v. City of Indian- 
apolis, 12 Ind. 620; Mayor, etc., of Macon v. 
Franklin, 12 Ga. 239; Attorney General v. 
Merrimack Manuf'g Co.. 14 Gray, 588; U. S. 
v. Illinois Cent. R. Co. [Case No. 15,437]; Nel- 
son v. Madison [Id. 10,110]. The owner may 
give evidence of his declarations as to the dedi- 
cation, as well after as at the time, to find what 
was the original purpose. Proctor v. Lewis- 
ton, supra. 

[This verdict was vacated, and a new trial 
ordered. The jury again found a verdict for de- 
fendants, upon which judgment was entered. 
(Case unreported.) During theinterval between 
the two trials, the Chicago fire occurred, and all 
the files in the case were destroyed. The depo- 
sitions of two witnesses, who had died in the 
meantime, were also destroyed, and depositions 
of two other persons were introduced to prove 
the contents of the depositions destroyed. Plain- 
tiff excepted to the admission of this testimony, 
and carried the case by writ of error to the 
supreme court, where the judgment of the cir- 
cuit court was affirmed. 97 TJ. S. 693.] 



Case No. 13,106. 

RUGHER et al. v. CONYNGHAM. 

[2 Pet Adm. 295.] i 

District Court, D. Pennsylvania. 1805. 

Shipping— Master— Repairs— When Authorized 
to Hypothecate Ship. 

1. Case stated. Under what circumstances 
the master is authorized, by the general powers 
legally incident to his station, to hypothecate 
the ship for repairs. 

[Cited in Furniss v. Magoun, Case No. 5,163: 

The Panama, Id. 10,703.] 
[Cited in brief in Dunning v. Merchants' M. 

M. Ins. Co., 57 Me. 112.] 

2. The maritime interest and legality of the 
bond disnuted. Great utility and sacred obli- 
gation of contracts of bottomry, where necessa- 
ry and legal. 

rCited in The Hunter, Case No. 6,904.] 

3. This should induce caution to prevent their 
being diverted to improper purposes. 

4. Circumstances and causes justifying bot- 
tomry bonds: (1) For the safety and progress 
of the ship. (2) In a foreign port, and not 
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where the owners reside. (3) Not where the 
master has goods of his own, or of the owners. 
For he may pledge goods, freight and ship, or 
may sell part of the cargo to repair the ship. 
(4) There must be no other means of procuring 
money. (5) The sum loaned must be at the 
risk, and only on the faith of the ship. 

[Cited in The William and Emmeline, Case 
No. 17,687; Leland v. The Medora, Id. 8,237; 
Greely v. Smith, Id. 5,750.] 

[Cited in Braynard v. Hoppock, 32 N. T. 573.] 

5. Hypothecation by the master cannot be for 
securing engagements not founded solely on 
credit of ship. Cannot be for advances on the 
personal credit of owners. 

[Cited in Leland v. The Medora, Case No. '8,- 
237; Greely v. Smith, Id. 5,750.] 

■6. Whether a consignee may take a bottom- 
ry bond, and under what circumstances. 

7. The amount of repairs to be charged; but 
bond and premium declared illegal by the court. 

In admiralty. 

PETERS, District Judge. The ship Ameri- 
ca, belonging to the defendants, haying on 
board a very valuable cargo, consigned to the 
plaintiffs, met with very considerable damage, 
and arriving in England, was placed under 
the care of the plaintiffs' house there. The 
cargo was sent on by other conveyances; 
and the ship America, having undergone very 
expensive, and, it is presumed, necessary re- 
pairs, was in the Humber, put up for freight, 
previous to her return to Philadelphia, where 
she arrived. It appears by the correspond- 
ence of Messrs. Rucher & Co. that the repairs 
of the ship were applied by the persons act- 
ing for the plaintiffs' house, on the credit, 
and for the account, of that house; and not 
solely, or In any wise, under the Idea of a 
pledge of the ship. It appears also, that the 
plaintiffs assented to, if not directed the ad- 
vance of, the monies for the repairs, for account 
of the defendants, and without any refer- 
ence to the pledge of the ship, at the time. 
A bottomry bond was however taken, by the 
agents of the plaintiffs' house in England; 
whether with their orders or not does not ap- 
pear, but for their use, and for the amount 
of the expenses of repairs, at a premium of 
twenty per cent making the sum of eleven 
hundred and sixty-six pounds sterling. 

The question on this part of the cause is, 
"Whether the bottomry bond be lawfully 
taken; and the defendant, of course, who 
does not dispute his liability to the payment 
of the amount of repairs, answerable for the 
maritime interest, charged on that instru- 
ment." There are no contracts more worthy 
of the attention of the courts of a maritime 
nation, than such as are grounded in the 
true principles which ought to actuate the 
parties entering into engagements of the 
nature of this now under consideration. 
These bonds are -called by Sir William Scott, 
and so treated by all courts and writers on 
the subject, "bonds of great sanctity, and 
highly necessary in mercantile affairs." The 
greater their sanctity, and the more indis- 
pensable their necessity, the more carefully 



they should he guarded, and every diversion 
from their necessary or sacred usefulness, 
prevented or discouraged. 

The power of the master to hypothecate 
the ship, is circumscribed by known bounda- 
ries; these must be rigidly adhered to, and 
are generally marked for the security of ab- 
sent owners, and to prevent abuses by mas- 
ters, to their injury. The hypothecation is 
therefore required— 1st. To be absolutely 
necessary for the safety of the ship, and to 
enable her to proceed on her voyage, and not 
for any other debt or demand, either preced- 
ent or co-existing for other purposes, or on 
other accounts, or even for similar supplies 
on other voyages. 2d. It must be made in 
a strange port, and not in the port where the 
owners reside; and evidence of its reason- 
ableness and necessity should be obtained 
and produced. 3d. It must also be where 
none of the owners are present, and where 
the master has no goods, (or those, if he hath 
goods, insufficient) either belonging to his 
owners or himself; for he may pledge the 
goods and freight, as well as the ship, or 
may sell a part of the cargo to repair the 
ship. 4th. It is essential to the lawful exer- 
cise of this power, that no other means of 
procuring funds, at the place - required, 
should exist. Of course, if the owners have 
agents or consignees who have either funds 
or property to furnish, or are bound to afford 
means, on the personal credit of the owners, 
this power in the captain is excluded. 5th. 
The sum loaned must be at risk, 'and there 
must not be a personal responsibility; that 
is, the money must be advanced on the faith 
of the ship, and at the sole risk of her loss 
or safety. These circumstances are indis- 
pensably necessary, to constitute the legal 
authority of the captain to hypothecate the 
ship; without them he has no power, as 
master, to pledge, by any instrument, the 
ship or freight. I say nothing here of the 
mortgages, or bottomries, given on ships by 
owners: for although they arise out of the 
usages and maritime arrangements before 
stated, and are generally regulated by the 
same principles, yet the power to originate 
them is in the owner, in his own right; and 
is not one thrown upon him, as it is upon 
the captain, by the operation of law, and the 
necessity of the case. 

Tested then by the positions and principles 
before stated, it will appear, that the bond 
in question was not given under some of the 
most essential requisites on which the power 
of the master is grounded. I add to these 
positions, as a corollary, that an hypotheca- 
tion bond must not be diverted from its 
original and sacred use, to the purpose of 
securing engagements, not at first founded 
merely on the credit of the ship, but for ad- 
vances made on the personal credit of the 
owners, either voluntarily, by their consignee, 
agent or friend, or at their request; nor, 
of course, can it be given as a double 
security, running along with, and in aid of, 
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a personal responsibility. The one excludes 
rhe other, and they cannot exist together. 
The risk being solely confined to the ship, 
is the only justification allowed by the laws 
of all commercial countries for the maritime 
interest; or, as it is sometimes called, "usu- 
ry," or "premium." 

In this case, to my view, it indubitably 
appears that the advances for the repairs 
done on the ship America (the amount, de- 
scription, or necessity whereof do not appear 
by such authenticated documents, as ought to 
accompany such a transaction) were so done 
on the credit of the owners; and not on the 
exclusive, or even partial credit, or intended 
pledge of the ship: that the plaintiffs, or their 
partners or agents in England, had in their 
hands, goods and property of the defendants, 
which had been in the power and possession 
of the captain, liable to be pledged, or in 
part sold, if the occasion warranted, who 
was therefore not, on this account, in a situ- 
ation of remediless necessity, and total in- 
capacity to raise funds, otherwise than by 
the pledge of the ship: that it appears, the 
plaintiffs were in the habit of giving credit 
to the defendants, at the time of this transac- 
tion, and the circumstances of the defendants 
were not then in anywise doubtful; if this 
were essential to the point. It is also clear 
to me, that the plaintiffs continued to hold 
the defendants personally liable, thereby fat- 
ing away one of the ingredients before stated 
to be essential to the validity of an hypothe- 
cation by the master. 2 

The facts of this case, in a great degree, If 
not entirely, supersede the necessity of dis- 
cussing the question of the propriety of a 

2 In the times of the pride and power of the 
Romans, their propensities were military, and 
their pursuits in character with such inclina- 
tions; but their patricians, having necessities 
for wealth to supply expenditures induced by 
luxury and dissipation, employed their slaves 
and freedmen 111 commerce, thereby eluding a 
law prohibiting their having personally any con- 
cern therein. These subordinate ministers to 
the gainful objects of those who could not them- 
selves directJy carry on trade, were regulated 
by their laws ; and their duties and responsibili- 
ties designated and settled as well by positive 
laws, as by judicial decisions. Their exercitor 
navis, answered to our supercargo, and their 
na.vicularius, held a similar station to the pres- 
ent ship or sailing-master; the latter exercised 
then, as he does now, when solely entrusted 
therewith, the duties of both. He still retains 
some of these duties and responsibilities, though 
the power over the cargo is lodged in the hands 
of the exercitor, or supercargo, for general pur- 
poses. In 2 Emer. Ins. 420, 1, 2, the subject is 
concisely treated, according to ancient laws and 
customs, existing in the time of the Romans. 
In Abbot. (Ph. Ed.) 78, among other authori- 
ties, the modern situation of these characters, 
in our ships, is investigated and discussed. 
Their duties and responsibilities are pointed out, 
both as they respect their employers, and those 
With whom they contract, so as to shew when 
and to whom they are amenable, in implied or 
positive obligations. It will also be seen to 
what extent their principals are answerable, 
for their conduct and engagements. The reme- 
dies at law, have some resemblance to the actio 
exercitoria of the Roman Codes. 



consignee taking a bottomry bond from the 
master, in virtue of the power given him 
merely as master. I will only say, that in 
general, I think there is a legal impropriety 
and invalidity in such bonds. The practice 
may lead to abuses and collusions, to charge 
the owner with unwarrantable and unneces- 
sary usurious premiums. But I will not say 
that there may not be cases, where the con- 
signee is not bound, more than any other 
lender, to advance for repairs, without taking 
the ship as security for a loan on maritime 
interest. A consignee not in the habit of 
dealing with or crediting an owner, and not 
having any goods, funds or means of security 
at the time, seems not under any obligation 
to risk his property, without the usual and 
adequate compensation and security. On the 
whole I am of opinion, that if the amount of 
these repairs be properly proved, they must 
be charged against the defendant; but that 
the bottomry bond, and the premium in con- 
sequence, are illegal, and ought not to bind 
or be charged in this ease, under its particular 
circumstances. 



RTJCKER (UNITED STATES v.). See Case 
No. 16,203. 



Case Mo. 13,107. 

RUCKMAN v. The FIVE BOYS. 

[New York Times, March 12, 1863.] 

District Court, S. D. New York. 1863. 

Collision — Vessel at Anchor — Lookodt — Lights 
— Apportionment of Damages. 

This was a libel filed [by Elisha Ruckman] 
to recover damages occasioned to the schoon- 
er Ney by a collision with the Five Boys in 
Hampton Roads, on the night of May 17, 
1857. The libelant and one Henry W. Ward 
owned the Ney at the time, and, before the 
suit was commenced, Ward assigned his in- 
terest in the claim to the libelant. The Five 
Boys lay at anchor in Hampton Roads. The 
libelant alleges that she lay there without a 
light, which was denied. The Ney, coming 
into anchor, ran foul of her; another vessel, 
the Caroline Cole, came in shortly before, and 
anchored near, seeing the Five Boys there, 
and avoided her. The owners of the Five 
Boys claimed that the libelant was not enti- 
tled to recover, because, as they alleged, the 
Ney had no lookout; she was going at too 
great speed; the libel was too vague and gen- 
eral; and the cause of action was not one 
that could be assigned. 

Beebe. Dean & Donohue, for libelant 
Benedict, Burr & Benedict, for claimant. 

HELD BY THE COURT (SHIPMAN, Dis- 
trict Judge). That such assignments in cases 
of collision appear to have been recognized 
in this court as valid. Several cases have 
been cited where this has been done, and the 
court accordingly conforms its decision in this 
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case to the previous cases, and holds that 
the libel is properly filed in the name of 
Ruckman. Christopher v. The Transit [unre- 
ported.] That, although the libel is open to 
criticism, yet it is not fatally defective. The 
objection that it does not state in what way 
the Ney endeavored to avoid the collision is 
hardly tenable, as the only way she could at- 
tempt to do so, in the situation she was in 
when the Five Boys was discovered, was by 
putting her helm hard up. The place is stat- 
ed to be in Hampton Roads, but there is noth- 
ing in the case which requires the exact lo- 
cality to be particularly stated. The ground 
on which the libelant seeks to recover, viz. 
that the Five Boys lay in the track of vessels, 
without a light, was stated, and, although in 
a different case the scantiness of the descrip- 
tion in the libel might be fatal, it is sufficient- 
ly explicit to sustain this suit That, on the 
evidence, the Ney had a lookout, and would 
have discovered the Five Boys if she had 
had a light up. That the Five Boys had no 
light visible, and no one on deck, the crew 
having all gone below. That, if a vessel will 
anchor in a much-frequented spot like this, 
where it is morally certain that other vessels 
will be seeking the same shelter, she should 
have some one on watch to keep her light 
burning. That the Five Boys is therefore in 
fault, and liable in this action. That the Ney 
should have shortened sail and slackened her 
speed in entering an anchorage ground like 
this. If she had done so, while she might 
not have avoided the collision, the extent of 
the damage caused by it would naturally 
have been diminished. She was therefore in 
fault in a particular, the natural tendency of 
which was to enhance the damages suffered 
by her. That the case is therefore a proper 
•one for apportioning the damages, a moiety 
of which must be borne by each vessel. De- 
cree accordingly, with an order of reference. 



RUCKMAN (MOTT v.). See Case No. 9,881. 



Case No. 13,108. 

RUDD et al. v. PAINE et al. 

[2 Cranch, C. C. 9.] i 

Circuit Court, District of Columbia. July 
Term, 1810. 

Garnishment— Appropriation by Debtor— Sub- 
sequent Attachment. 
If the defendant directs the garnishee to pay 
the debt due to the first attaching creditor, and 
he agrees to do so, a creditor who afterwards 
attaches, before the money is paid over, is 
not entitled to share it with the first attaching 
creditor. 

Chancery attachment. Steer attached first 
for three hundred dollars; Miller had seven 
hundred and seventy-seven dollars in his 
hands. Before Rudd & Brush attached, Paine, 



i [Reported by .Hon. 'William Cranch, Chief 
Judge.] 
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(the principal debtor,) came to Alexandria 
and directed the attachment of Steer to be 
settled by Miller, and a calculation was 
made of the amount, and Miller agreed to 
pay over the balance to Paine. Rudd & 
Brush afterwards attached. " 

Mr. Swann, for plaintiffs, contended that 
Rudd & Brush had a right to participate with 
Steer in the amount intended to be paid to 
Steer, and that such is the practice in Vir- 
ginia. The settlement between Miller and 
Paine does not affect the case. Miller was 
not bound by this verbal promise to pay the 
debt to Steer. He who asks equity must do 
equity. 

Mr. Taylor, contra. This was the money 
of Steer, from the moment of the settlement 
between Paine and Miller; it was then ap- 
propriated, and agreed to by Mr. F. L. Lee, 
Steer's attorney, who only delayed the re- 
ceipt of it till his return from a journey upon 
which he was then going. Steer might bring 
and support an action for money had and re- 
ceived. 

THE COURT (THRUSTON, Circuit Judge, 
absent), Steer is to take the whole. A court 
of equity will consider that as having been 
done, which ought to have been done. 



Case No. 13,109. 

In re RUDDELL. 

[2 Lowell, 124.] i 

District Court, D. Massachusetts. May, 1872. 

Bankruptcy — Husband and Wife — Separate 
Contracts. 

1. A married woman who comes to this state 
without her husband, he never having lived with 
her in this state, has full power to contract as 
if she were sole. 

2. Section 29, Gen. St. c. 108, does not restrict 
or limit the power of such married women to 
contract within the bounds which the earlier 
sections of that chapter fix for women married 
and living with their husbands in this state. 

3. Therefore, where such a married woman as 
first above mentioned contracted a debt as guar- 
antor, and for the accommodation of a friend, 
the debt having no connection with her sepa- 
rate estate or with her trade, and became bank- 
runt, the debt was admitted to proof against her 
assets. 

Application by a creditor, whose debt had 
been duly proved, to expunge the proof made 
by George W. Chipman & Co., upon certain 
promissory notes indorsed by the bankrupt 
[Jane Ruddell], and upon an account guar- 
anteed by her. The allegations were, that 
the bankrupt was a married woman, and that 
the debts in question were contracted for 
the accommodation of her son-in-law. This 
was admitted; but it was further alleged and 
proved, in support of the claim, that the bank- . 
rupt was a native of Great Britain, was mar- 

i [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 
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ried there, and was forced to leave her hus- 
band, by his neglect and inability to support 
her; that she had come to Boston without her 
husband several years ago, and had never 
cohabited with him here, nor been supported 
by him since her arrival, but had traded in 
her own name and on her own account. 

E. Avery and G. S. Lincoln, for motion 
to expunge. 

The statute which permits married women 
to hold separate estate, and to trade and con- 
tract debts, does not make valid all contracts 
into which they may choose to enter, but only 
such as relate to their trade, or to their 
separate estate. Such a woman cannot enter 
into partnership with her husband, nor con- 
tract with him at law, nor bind her separate 
estate by an ordinary contract which does 
not relate to that estate, or does not pledge 
it explicitly; nor can she bind herself for 
the accommodation or as the surety of her 
husband or any other person. Willard v. 
Eastham, 15 Gray, 328; Harrington v. 
Thompson, 9 Gray, 65; Burns v. Lynde, 6 
Allen, 305; Plumer v. Lord, 7 Allen, 481; Gen. 
St Mass. c. 108. 

R. Lund, for proving creditors. 

Our rights do not depend upon the law of 
1855, but upon the Revised Statutes of 1836, 
c. 77, § 18, which, in the General Statutes, is 
found in section 29 of the chapter cited by 
the petitioner, and which gives full power 
to married women coming into this state 
without their husbands to contract as if they 
were sole. This is only a slight modification 
of the common law of Massachusetts, by 
which such women were held to have full 
power of contracting, if their husbands had 
deserted them, or obliged them to leave their 
home. Gregory v. Paul, 15 Mass. 31; Ab- 
bot v. Bayley, 6 Pick. 89. 

Mr. Avery, in reply. 

"We admit that the bankrupt had power to 
contract for many purposes, but not for the 
accommodation of a third person. The com- 
mon-law rule, applicable to women whose 
husbands had abjured the realm, did not 
extend beyond the reason for it, that is, to 
contracts for the support of the wife and 
her family; and the statute should belimited 
in the same way. 

LOWELL, District Judge. The cases cited 
at the bar seem to me to establish the doc- 
trine for which they were introduced, that, 
by the common law of Massachusetts, a mar- 
ried woman in the situation of this bankrupt 
might contract as if she were sole. I do not 
find in them any restriction, such as is sug- 
gested, to contracts for necessaries. Then 
comes the statute of 1836, which is as broad 
as it could well be. "She may make eon- 
tracts, and commence, prosecute, and defend 
suits in her own name, and dispose of her 
property which may be found here, in like 



manner, in all respects, as if she were un- 
married." No doubt there is in this clause 
an implied exception of marriage contracts; 
but, even as. to these, it may be that an 
action might be maintained for a breach by 
a man with whom the woman should have 
contracted as if sole. There is certainly no 
express exception; and if an unmarried wo- 
man can indorse notes or guaranty accounts, 
this bankrupt ruigbt do it, unless the Gen- 
eral Statutes, in codifying the law, havo 
changed it. Section 29, c. 10S, begins by 
giving to every married woman who comes 
into this state without her husband all the 
powers given to married women in the pre- 
ceding sections; and this clause must, of 
course, be governed by the decisions applica- 
ble to those sections which define and limit 
the powers of such persons; but the section 
then proceeds to add all the provisions of 
section IS of the former act: "And may also 
transact business, make contracts, and com- 
mence, prosecute, and defend suits in her own 
name, and dispose of her property which may 
be found here, as if she were unmarried." 

It was not the intent of this section to re- 
strict the powers which women already had, 
but rather to enlarge them. The reason for 
enacting the first clause undoubtedly was to 
give, in addition to the general powers to 
contract and to sue, whatever other privi- 
leges women married in this state are granted 
by the earlier part of the chapter, such as the 
right to take separate property by descent, 
&c, and, perhaps, to dispose of their own 
personal property, though it might not bap- 
pen to be found here. There are several 
such rights and powers which might not be 
considered as definitely granted by a privilege 
to contract and to dispose of property found 
here. It follows that Mrs. Ruddell had power 
to make these contracts, though they were- 
founded upon a consideration which concern- 
ed neither her separate property nor her 
trade; and that they can be proved in bank- 
ruptcy. Proof to stand. 



Case No. 13,110. 

RUDDICK v. BILLINGS. 

[Woolw. 330; i 3 N. B. R. 61 (Quarto, 14); 2 
West. Jur. 275.] 

Oircuit Court, D. Iowa. Oct., 180S. 

Bankruptcy— Removal to Circuit Court— Juris- 
diction of Circuit Court. 

1. Actions at law are removed for review, 
from an inferior to a superior court of the 
United Slates, by writ of error; and suits in 
chancery, by appeal. 

2. This distinction is, by the 8th section of 
the bankrupt act [14 Stat. 517], preserved. 

3. On a writ of error, no question of fact 
can be re-examined: only questions of law are 
subject to review. 

4. Consequently, a bill of exceptions, embody- 
ing the testimony taken in support of, and re- 

i [Reported by James M. Woolworth, Esq., 
and here reprinted by permission.] 
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sistance to, an application for a bankrupt's dis- 
charge, which shows no question of law raised 
or decided on the trial, and an exception only 
to the final order granting the discharge, does 
not nresent a case for review' on writ of error. 

5. Whether, upon a contested application of a 
bankrupt for a discharge, a debt or damages are 
claimed amounting to more than five hundred 
dollars, so as to vest in the circuit court: appel- 
late jurisdiction, quaere? 

6. To the general rule that the writ of error 
will be entertained, and the judgment affirmed, 
unless the record shows some error of which the 
revisory court can take cognizance, there are ex- 
ceptions. In exceptional cases, the writ will 
be dismissed without prejudice to another writ, 
or to an effectual process to remove the cause. 

7. The second section of the bankrupt act 
confers on the circuit court complete and unlim- 
ited control over proceedings in bankruptcy, in- 
cluding the whole case, so that it may be re- 
moved from the district court, and also any sep- 
arate branch of it, or any particular question 
arising in it. 

fCited in Re Sutherland, Case No. 13,636; Re 
Hall. Id. 5,920; Littlefield v. Delaware & 
H. Canal Co., Id. 8,400.] 

8. And it may assume and exercise this ju- 
risdiction by bill, petition, writ of error, writ 
of certiorari, or other appropriate process. 

9. It would seem that the proper process by 
which to remove from the district to the circuit 
court, an order granting or refusing a dis- 
charge, is by petition under the 2d section of the 
act. 

[Cited in Re Hall, Case No. 5,920.] 

This was a writ of error to the district 
court. It was sued out by [Eliza JJ Ruddick, 
a creditor, in order to bring into this court 
for review an order granting a discbarge in 
bankruptcy to [J. B.] Billings. The proceed- 
ings were voluntary, and the discharge was 
resisted by the creditor on the ground that 
the "bankrupt had, pending the proceedings, 
made fraudulent entries in his books. A large 
amount of testimony was taken. No ques- 
tion of law was raised or decided upon the 
trial, nor in the course of the proceedings. 
The creditor complained of the order grant- 
ing the discharge, simply upon the ground 
that the finding of fact by the district judge 
was against the evidence. A motion was 
made on behalf of the bankrupt to dismiss 
the writ of error. 

Section 2 of the bankrupt act (14 Stat. 517) 
provides as follows: "That the several cir- 
cuit courts of the United States, within and 
for the districts where the proceedings in 
bankruptcy shall be pending," shall have a 
general superintendence and jurisdiction of all 
cases and questions arising under this act; 
and, except when special provision is other- 
wise made, may, upon bill, petition, or other 
proper process, of any party aggrieved, hear 
and determine the case in a court of equity. 
* * *» And section 8 provides: "That ap- 
peals may be taken from the district to the 
circuit courts in all cases in equity, and writs 
of error may be allowed to said circuit courts 
from said district courts in cases at law un- 
der the jurisdiction created by this act, when 
the debt or damages claimed amount to more 
than §500, and any supposed creditor, whose 
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claim is wholly or in part rejected, or any 
assignee who is dissatisfied with the allow- 
ance of a claim, may appeal from the deci- 
sion of the district court to the circuit court 
for the same district; but no appeal shall be 
allowed in any case from the district to the 
circuit court unless it is claimed, and notice 
given thereof to the clerk of the district 
court, to be entered with the record of the 
proceedings, and also to the assignee or cred- 
itor, as the case may be, or to the defeated 
party in equity, within ten days after the 
entry of the decree or decision appealed from. 
* * * No writ of error shall be allowed 
unless the party claiming it shall comply with 
the statutes regulating the granting of such 
writs." 

Mr. Rankin, for the motion. 
Gillmore & Anderson, contra. 

MIHLER, Circuit Justice. The statutes of 
the United States and the practice in the 
federal courts provide two modes of remov- 
ing causes from an Inferior to a superior 
court: One, a writ of error, and the other 
an appeal. And that one is to be availed of 
by an aggrieved party which corresponds 
with the nature of the case; that is, in an 
action at common law, the proper process to 
remove the judgment for review into the su- 
perior court, is the writ of error, and in a 
suit in chancery it is an appeal. If the pro- 
ceeding appropriate to one class of actions is 
used in the other, the cause is not removed, 
and the appellate court is without jurisdic- 
tion. Thus, in M'Cullum v. Eager, 2 How. 
[43 U. S.] 61, it was held that a decree in 
chancery cannot be brought up by writ of 
error; and in Sarchet v. U. S., 12 Pet. [37 
U. S.] 143, that an action at law cannot be 
brought up by appeal. Very many cases 
might be cited to the same effect. In U. S. v. 
Wonson [Case No. 16,750] ; Westcot v. Brad- 
ford [Id. 17,429]; U. S. v. Haynes [Id. 15,335], 
—the same distinction was maintained in 
bringing causes from the district to the cir- 
cuit court. 

The 8th section of the bankrupt act pro- 
vides: "That appeals may be taken from the 
district to the circuit court in all "- cases in 
equity, and writs of error may be allowed 
to .said ' circuits from said district courts in 
all cases at law under the jurisdiction created 
by this act" Here the same distinction is 
retained, and it is enforced in the last clause 
of the section, which provides, that "no writ 
of error shall be allowed unless the party 
claiming it shall comply with the statutes 
regulating the granting such writs." If the 
order sought to be brought by this writ of 
error was made in a case at law, and the 
record presents a question of law for our de- 
cision, then that was the proper process for 
bringing up the record, but otherwise it must 
be dismissed. 

The record brought up by this writ of error 
contains a bill of exceptions embodying all 
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the testimony taken on the hearing of the 
application for the discharge of the bankrupt. 
The reason alleged by the creditor against the 
application was, that after the commencement 
of the proceedings, the bankrupt had made 
fraudulent alterations in his books of account. 
Upon this question voluminous testimony was 
taken, but no point of law was ruled by the 
judge on the hearing. He, in his finding, de- 
termined the question of fact thus tried be- 
fore him in favor of the bankrupt, and award- 
ed to him his discharge. It was to this final 
order, based on the determination of a simple 
question of fact, and to this final order only, 
that an exception was taken. This is the only 
exception disclosed by the record. Nothing 
is presented here but questions of fact. Did 
the defendant make the alleged alterations? 
Were they important? Were they false? 
Were they made with a fraudulent intent? 
Such a record presents nothing that can be 
considered on a writ of error. It is well set- 
tled that, at the common law, and according 
to the practice in the federal courts, no ques- 
tion of fact can be re-examined on writ of 
error. It may be necessary, to enable the 
court to see the principle of law, to embody 
the facts to some extent in the bill of ex- 
ceptions, but it is always the decisions of 
law that are subject to review, and not" the 
determination of any question of fact. Burr 
v. Des Moines Nav. Co., 1 Wall. [68 TJ. S.] 
102. 

But we are presented with another con- 
sideration. The statute provides that the cir- 
cuit courts, by the proper proceeding, may 
have appellate jurisdiction, when "the debt 
or damages claimed amount to more than 
§500." In determining whether the debtor 
should be discharged, we have to inquire 
whether the debt or damages claimed amount- 
ed to over §500. Ruddick proved his debt 
before the register in the usual maimer. It 
exceeded $2000, and was not disputed. Nei- 
ther its validity or amount was involved in 
the question of the debtor's discharge. No 
question in reference to it can be here raised. 
On the other hand, the discharge releases the 
bankrupt from this debt, and from his legal 
obligation to pay it to his creditor. The right 
of the plaintiff to contest the discharge and 
his interest in the question involved arises 
out of the existence of this large debt. The 
acts of congress conferring upon the supreme- 
court jurisdiction of cases involving certain 
amounts, use language somewhat different 
from that in the bankrupt act. They provide 
that judgments and decrees of the circuit 
courts may be re-examined in the supreme 
court, when the matter in dispute exceeds the 
sum or value of $2000. It has been held 
that if the matter in dispute is capable of a 
money valuation, the case is within the stat- 
ute, but not otherwise. Accordingly it has 
been decided that the right to guardianship 
of an infant owning large property was not 
capable of such valuation. Ritchie v. Mauro, 
2 Pet. [27 TJ. S.] 243; Barry v. Mercien, 5 



How. [46 U. S.] 103; De Krafft v. Barney, 
2 Black [67 U. S.] 704. But the right of a 
person held in slavery to his freedom, has 
been held to have a money value, and suf- 
ficient to support a writ of error. Lee v. 
Lee, 8 Pet [75 U. S.] 44. Had this bankrupt 
been refused his discharge, and the statutes 
been alike, the ease would resemble that of 
the slave's claim to freedom. But in the 
bankrupt act, the right to review by appeal, 
or writ of error, depends not on the nature 
"of the matter in dispute," but on the 
"amount of the debt or damages claimed." 
And the question again recurs, is any debt 
or damages claimed by a creditor who re- 
sists the bankrupt's discharge? The point is 
a very narrow one. No direct authority has 
been cited to me, and I have not had an op- 
portunity for extended examination. I will 
not at present express any opinion on the 
question, as I can decide the present case 
without doing so. It is sufficient for us to 
say here that the writ was not the proper 
process to bring up this record. But it does 
not follow that such an order should be made 
as will constitute a bar to another attempt 
to bring the matter into this court by an 
effectual and proper process. The general 
rule undoubtedly is, that the writ will be en- 
tertained, and a judgment of affirmance en- 
tered, unless the record shows some error of 
which the revisory court can take cognizance. 
But to this rule there are exceptions. Thus, 
in the record of Burr v. Des Moines Naviga- 
tion Co., 1 Wall. [68 U. S.] 99, there was a 
paper which was not signed by counsel, nor 
spread upon the record, and therefore was 
not an agreed statement of facts or ease 
stated; yet, as both parties had so consider- 
ed it, and had prepared it with the view of 
obtaining the opinion of the court thereon, 
and had argued the case in that view, the 
court dismissed the writ of error, thus leav- 
ing the parties at liberty, if they found them- 
selves able to do so, to remove the difficul- 
ties in the way of the court reviewing the 
case, and presenting it again for its consid- 
eration. 

This leads me to an examination of the 2d 
section of the bankrupt law, under which it 
is claimed this writ may be sustained. That 
section may well be said to be brief and com- 
prehensive. It would be difficult to use lan- 
guage conferring a more complete supervi- 
sion over all the proceedings of the district 
court in bankruptcy than this. There is a 
general "superintendence," and lest that word 
might not indicate everything, there is also 
a general "jurisdiction" conferred. This ex- 
tends not only to all eases, but to all ques- 
tions arising under the act. In other words, 
the circuit court may remove the whole case 
and decide on it, or it may assume jurisdic- 
tion of any particular question arising in its 
progress. The mode of exercising this juris- 
diction is equally liberal. It may be by bill, 
by petition, or other process,— that is, by writ 
of error, by certiorari, or any other process 
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■by -which a case can be transferred from an 
inferior to a superior court. If any party con- 
siders himself aggrieved by the action of the 
district court in granting the debtor a dis- 
charge, he may, under this comprehensive 
power, he heard in that matter in the cir- 
cuit court. It is not difficult to select such 
form of proceeding as is proper in the cases 
as they may arise; as, for instance, by bill 
in a suit in equity to avoid a fraudulent con- 
veyance; or by petition to bring before the 
court in a summary way some matter, the 
parties interested in -which are before the 
district court; or by certiorari to bring up 
some part of the case before its final dispo- 
sition; or by any other of the several modes 
by -which the intervention of a superior court 
in proceedings in an inferior is secured. In 
fact, such is the difference in the terms of 
the 8th and 12th sections, the former pro- 
viding an appellate jurisdiction in "cases," 
the latter a supervision not only of all cases, 
but also of all "questions," arising under the 
act, that it -would seem that it is rather un- 
der the latter than the former provisions that 
such a matter as an order granting or refus- 
ing a discharge may be brought here for re- 
view. But if that be not so, the grant of ju- 
risdiction in that section is ample to authorize 
the review in this court of such an order, 
•when properly brought here in any of the 
ways there provided. To hold otherwise 
would be to say that one of the most import- 
ant questions which the district court is call- 
ed upon to decide, both as it affects the in- 
terests of the bankrupt and those of his cred- 
itor, is not under the superintendence, nor 
within the jurisdiction, of the circuit court 
Such a view is in direct conflict with the lan- 
guage, and still more with the spirit, of this 
section. If a writ of error were, therefore, in 
the language of this section, "a proper pro- 
cess" to bring up the question, I would en- 
tertain the case, and decide it on its merits. 
But I have already shown that for this pur- 
pose it is not a "proper process." As the 
record, however, exhibits a case which may 
be brought before this court by petition, or 
by some other appropriate proceeding, for 
hearing on its merits, I will not enter an or- 
der affirming the judgment of the district 
court, lest if stand in the way of a revision 
on the merits, but, exercising the general 
power of superintendence over the case which 
belongs to this court, the writ of error will 
be dismissed at the plaintiff's cost, and he 
will be remitted to such other proceeding as 
he may think advisable. 

Motion sustained, and writ of error dis- 
missed, without prejudice to such proper pro- 
ceedings for the removal of the case into 
this court as the creditor may, under the 2d 
section of the act, be advised to pursue. 

NOTE. See In re Alexander [Case No. 160], 
"17. S. Cir. Ct. D. Va., Mr. Chief Justice Chase 
presiding, in which the supervisory jurisdiction 
of the circuit court was invoked by petition to 
review an order of the district court directing a 
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sale of encumbered real estate; and Langley v. 
Perry [Id. 8,067], U. S. Cir. Ct. D. Ohio, Mr. 
Justice Swayne presiding, in which the jurisdic- 
tion was invoked by bill to reverse an adjudica- 
tion of bankruptcy (involuntary); and a note to- 
these cases in 8 Am. Law Keg. (U. S.) 42y, in 
which the principal case is mentioned, out not 
with perfect accuracy. See, also, a well, con; 
sidered article on the jurisdiction of the circuit, 
court in bankruptcy. 7 Am. Law Reg. 641. 



Case Mb. 12,111. 

RUDDY et al. v. The GOLDEN STATE. 

' [Hoff. Op. 477.] 

District Court, N. D. California. April 21, 
1861. 

Seamen— "Wages— Forfeiture— Damages. 

[1. Absence from the ship without leave for 
two hours is not desertion or misconduct merit- 
ing a forfeiture of wages.] 

[2. Seamen discharged for slight misconduct 
and a declaration that they would not continue 
the voyage can recover no damages beyond their 
wages for the time of their actual service.] ■ 

[This was a libel by George Ruddy and 
others against the schooner Golden State for 
seamen's wages.] 

E. Bartlett, for libellant. 

W. A. Cornwall, for claimant 

HOFFMAN, District Judge. The Iibellants 
were shipped at this port for a voyage to 
Humboldt Bay, thence to Tahiti, and back- 
to this port, at the rate of §20 per month. 
The vessel proceeded to Humboldt Bay, took 
in a cargo, and sailed for Tahiti, but was 
obliged to put into this port to repair dam- 
ages by stress of location. A few days after 
her arrival, the men who had continued on 
board were put ashore by a police officer, 
acting under the captain's orders. They now 
claim their wages and damages for the 
breach of contract. The defence set up is 
forfeiture by desertion. The log-book is not 
produced, nor is it pretended that the men 
were at any time absent without leave for 
forty-eight hours, which, by the statute, con- 
stitutes a desertion involving the forfeiture 
of wages. They appear to have gone ashore 
for a few hours, in the early part of the 
evening, on one or two occasions, but it does 
not seem that this breach of discipline was 
considered of sufficient consequence to be 
noted in the log-book. Tlie only testimony 
which tends to show that the men refused 
to continue the voyage is that of Captain 
Crandell. This witness swears that he was 
on the vessel dining with the captain, when 
the men came off. They had gone ashore 
about 10 o'clock, to get their dinner. They 
complained that the dinner served to them 
was not fit to be eaten. They returned be- 
tween 12 and 1 o'clock. The captain, after 
some conversation with regard to the dinner, 
asked them if they would continue the voy- 
age, to which they replied that they would 
not; nothing further occurred. The men re- 
mained on board; the captain went ashore, 
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shipped another crew, and having procured 
a police officer, caused the men to be turned 
out of the vessel. These circumstances are 
relied on by the claimants as constituting a 
desertion and forfeiture of wages. It is al- 
most unnecessary to say that they are wholly 
insufficient for that purpose. The men are 
therefore entitled to their wages. Whether 
or not they would be entitled to damages for 
their discharge depends on two questions. 
First Was the discharge with their own con- 
sent? Secondly. Have they sustained any 
damage? 

It would seem from the testimony of Capt. 
Crandell, that one of the men, acting prob- 
ably as the spokesman of two others, posi- 
tively declined to continue the voyage. It is 
also stated by the mate, that the libellant 
Geo. Ruddy, applied to the master for his 
discharge but was refused. It appears that 
when the men were originally shipped, they 
were indebted to their boarding-house keeper. 
As- no advance wages were given, this per- 
son made out his bills against each of them, 
and procured from the master an agreement 
to pay their amount out of the wages which 
should be due the men on the return of the 
vessel from Tahiti. It is testified by the 
mate, that the boarding master, Laflin, was 
in consultation with the crew while the ves- 
sel lay in this port, after her return from 
Humboldt Bay; and it is quite probable that, 
being impatient for his money, he instigated 
the men to ask for their discharge and their 
wages, in order that they might be able to 
repay their indebtedness to him. However 
this may be, the proofs, I think, show that 
the men were quite willing to be discharged 
on receiving the wages due them; and, even 
if discharged against their will, their insub- 
ordinate conduct in going ashore on two oc- 
casions, at night, and without leave, was 
such as to forfeit any claim to damages, had 
any been proved. It does not appear that 
there was any difficulty in obtaining employ- 
ment on another vessel for at least as high 
wages as those agreed to be given them, nor 
has any proof whatever been offered as to 
damages sustained by reason of the dis- 
charge. 

If, however, I were satisfied that the dis- 
missal of the men was tortious, and a whol- 
ly unjustifiable abandonment of the contract 
by the master, I should have no hesitation in 
decreeing to the men wages for the voyage 
from this port to Humboldt Bay and 'back, 
at the usual rate given on such voyages, viz. 
$30 per month, and not at the rate at which 
they shipped for the much longer voyage 
agreed to be performed. But, as before ob- 
served, I think it tolerably evident that the 
conduct and language of the men were such 
as to lead the master to the honest belief that 
they did not wish or intend to continue the 
-voyage, and that he had no alternative but 
to ship another crew. Had he distinctly in- 
quired of the crew what their intentions were, 
and at the same time informed them that 



their refusal to perform the voyage would be 
insisted on as a forfeiture of their wages, 
and had the crew deliberately refused to do 
their duty, they could not have recovered in 
this action. But the inquiry made by the 
master, as testified by Capt. Crandell, was 
only addressed to three of the men, and only 
replied to by one, and it may very possibly 
have been understood by them as intended 
to ascertain their wishes, rather than as a 
peremptory demand upon them to continue 
the discharge of their duty, a refusal to com- 
ply with which would forfeit all antecedently 
earned wages. It does not appear that, up 
to that time, the men had refused to perform 
the usual duties of seamen on hoard a vessel 
in the harbor, nor was any opportunity for 
repentance and return to duty afforded, when 
they were summarily turned out of the vessel 
by the police officer. I think, on the whole, 
that they should have their wages at $20 
per month for the time of their actual service. 
It is objected that the master has signed 
the bills to the boarding house keeper, to 
which the men assented, and that, therefore, 
they cannot recover any wages until the re- 
turn of the vessel from Tahiti. But this ar- 
rangement was made under and with refer- 
ence to the original contract. If that has 
been abandoned by both parties, a fortiori, if 
the men, by the act of the master, have been 
prevented from fulfilling it, the wages earned 
become presently payable. Besides, these 
bills, with the master's endorsement, are 
produced by the libellants and offered to be 
surrendered. All difficulty or doubt in the 
matter is thus obviated. A decree must be 
entered in favor of each of the libellants for 
the wages due him, at the rate of $20 per 
month. 
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RUB et al. v. DECKER et al. 

[3 McLean, 575.] i 

Circuit Court, D. Michigan. June Term, 1845. 

Execution — Sale of Land—Law in Force. 

Under the decisions of the supreme court, land 
must be sold on execution, under the law in 
force at the time the contract was entered into. 

[This was a bill in equity by Rue & Wood 
against Decker and others.] 

Mr. Vandyke, for complainants. 
Mr. Barstow, for defendants. 

OPINION OF THE COURT. This is a bill 
to foreclose a mortgage, dated fifteen days 
after the statute of Michigan took effect, 
which requires a valuation of real estate when 
sold on execution, and that it shall sell for at 
least two thirds of its appraised value. It is 
insisted that, as the valuation law of [Feb. 17J 
1842 [Laws 1S42, p. 135] had not been adopt- 
ed by the court, the mortgaged premises must 



i [Reported by Hon. John McLean, Circuit 
Justice.] 
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be gold "without valuation. In the case of 
M'Cracken v. Hayward, 2 How. [43 U. S.] 
513, speaking of the laws of Illinois regulating 
the sale of real property on execution, the 
•court say, "The obligation of the contract be- 
tween the parties in this case, was to perform 
the promises and undertakings contained 
therein; the right 'of the plaintiff was to dam- 
ages for the breach thereof, to bring suit, and 
obtain a judgment, to take out and prosecute 
an execution against the defendant, till the 
judgment was satisfied, pursuant to the exist- 
ing laws of Illinois. These laws, giving these 
rights, were as perfectly binding on the de- 
fendant, and as much a part of the contract, 
as if they had been set forth in its stipula- 
tions, in the very words of the law relating 
to judgments and executions." According to 
this, the execution laws of Michigan became a 
part of the contract, and, consequently, they 
■cannot be changed so as to impair the obliga- 
tions of the contract How this doctrine can 
be carried out, where suit is brought on the 
■contract in a state where it was not made, is 
beyond my comprehension. It would require 
land to be sold in Michigan under the laws of 
■Ohio. There is no escaping from this result. 
And yet this decision stands as the law to 
govern state, as well as federal, courts. Ef- 
fect may be given to the decision in the case 
under consideration. As the contract was 
•made under the act of 1842, the sale must be 
regulated by it. 



Case No. 12,113. 

In re RUEHLE. 

T2 N. B. R. 577 (Quarto, 175); i 2 Am. Law 

T. Rep. Bankr. 59; 16 Pittsb. Leg. J. 

(O. S.) 5; 1 Chi. Leg. News, 186.] 

District Court, B. D. Missouri. Feb. 27, 1869. 

"Bankruptcy — Secured Creditor — Surrender — 
Right to Prove Debt. 

1. A creditor secured by a deed of trust caused 
the property to be sold, and bought in a portion 
thereof, the residue being sold to third parties, 
and applied to prove his debt in bankruptcy. 
Held, that he should so prove it, and he would 
lie allowed the same to an amount, less the val- 
ue of the property so sold to third parties, to be 
•paid from the proceeds of the sale of the trust 
property. Any surplus from said sale would 
form part of the general assets. For any de- 
ficiency the secured creditor would become a 
general creditor to that extent, entitled to share 
in the general assets. 

[Cited in Re Frizelle, Case No. 5,133; Re 
Jaycox, Cases Nos. 7,240 and 7,242; Phelps 
v. Sellick, Case No. 11,079; Re Hufnagel, 
Id. 6,837.] 

2. Semble, a secured creditor is not compelled 
-to surrender his securities before proving his 
-demand, but when proved, if he fails to surren- 
der the same, he will not be entitled to share in 
the general assets. 

[Cited in Re Bloss, Case No. 1,562; Re Stan- 
sell. Id. 13,293.] 

In bankruptcy. 

i [Reprinted from 2 N. B. R. 577 (Quarto, 
175), by permission.] 



TREAT, District Judge. The register lias 
certified, under section six of the bankruptcy 
act, for the opinion of this court, a statement 
of the demand of Andrew Giboney, a creditor 
of the bankrupt, against the estate of said 
bankrupt, which demand was presented to 
said register, with proofs thereof for allow- 
ance. It is not clearly presented in the cer- 
tificate what the point to be decided really is, 
yet inferentially, from the accompanying pa- 
pers, it appears that said Giboney held a deed 
of trust on certain real and personal property 
to secure the payment, principal and interest, 
of a note executed by the bankrupt for three 
thousand dollars; that subsequent to the filing 
by said bankrupt of his petition in bankruptcy, 
said Giboney caused the real and personal 
property conveyed in trust as aforesaid, to be 
sold; that he became the purchaser of all the 
real estate and a part of the personal prop- 
erty; that no deed has been executed to him 
by, the trustee; that the residue of the per- 
sonal property was sold to third parties, &c. 
Mr. Giboney, It seems, appeared before the 
register as a secure*! creditor to prove his de- 
mand. That was his duty, if he wished to 
avail himself of his rights as such creditor. 
His proofs should be received and the amount 
due to him as such secured creditor ascertain- 
ed. As a part of the personal property has 
been sold at his instance, the value- thereof 
should be deducted from his demand and the 
balance allowed, not against the general es- 
tate of the bankrupt, but as the basis of an or- 
der for a sale by the trustee and assignee of 
the property, subject to said deed of trust. 
The proceeds of such sale, when made, will 
necessarily be applied by this court to the 
payment of the secured debt, and, if there be 
a surplus, said surplus will, in the hands of 
the assignee, be part of the general assets for 
distribution among the general creditors. If 
there is a deficiency the secured creditor will 
be, for that deficiency, a general creditor, to 
share pro rata in the distribution of the gen- 
eral assets. 

A secured creditor should always prove his 
demand, and if he wishes to retain his lien, 
procure the proper order of the court to en- 
force the same. If the enforcement thereof 
satisfies his demand, that debt will be dis- 
charged; but If it does not, then the balance 
remains as a general demand against the es- 
tate, like all other unsecured demands. It 
jdoes not appear that Mr. Giboney acted under 
the deed of trust, with any view of defrauding 
the bankrupt's estate, and this court holds that 
he is entitled and ought to prove his demand. 
In ascertaining what is due him on his se- 
cured demand, the principal and Interest of 
the secured note should be allowed, and then 
there should be deducted therefrom the value 
of the personal property sold to third parties. 
The balance will be the sum due as a secured 
debt against the residue of the personal prop- 
erty and the real property mentioned in the 
deed of trust. The trustee and assignee should 
then procure an order of this court to sell the 
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same. After that sale is made, this court will, 
when confirming the sale, make such orders 
as to the proceeds thereof as the law requires. 
A secured creditor is not compelled to' sur- 
render his securities before proving his de- 
mand; but if he does not do so, his demand, 
when proved, is not to be classed with those 
entitled to a dividend out of the general as- 
sets. Until the securities are exhausted it 
cannot be known whether he is a general cred- 
itor entitled to share in such a dividend. 

The opinion of this court is, that Mr. Gib- 
oney should have his proofs heard, and his de- 
mand disposed of in accordance with the views 
herein expressed. 



RUFFNKR (DAUSMAN & DRUMMOND 
TOBACCO CO. v.). See Case No. 3,585. 



Case No. 13,114. 

KUGG- v. HAINES. 

[1 MacA. Pat. Cas. 420.] 

Circuit Court, District of Columbia. Oct., 
1855. 

Patents — Applications — Pkiok Use and Sai.e. 

[Under Act 1S39, § 7 (5 Stat 354), the use 
and sale by the inventor of a machine embody- 
ing the substance of his invention, more than 
two years before filing his application, bars his 
right to a patent.] 

[This was an appeal by George H. Rugg 
from a decision of the commissioner of pat- 
ents, in interference, awarding priority to 
Jonathan Haines in respect to an invention re- 
lating to harvesting machines. The interfer- 
ence was between applications by both par- 
ties for a reissue. The application of Rugg 
was filed February 22, 1S35, for a reissue of 
original patent No. 0,005, issued June 8, 1852; 
that of Haines* was filed in 1848, for a reissue 
of original patent No. 6,254, granted March 
27, 1S49, and resulted in reissue patent No. 
331, dated November 6, 1S55.] 

John F. Clark, for appellant. 

MORSELL, Circuit Judge. The commission- 
er, on the 11th of May, 1855, decided the ques- 
tion of invention in favor of the said Jonathan 
Haines. In the reasons for his decision, he 
says: "The interference in this case arises on 
an application for a reissue by each of the 
parties. The device now claimed by both is 
fully described by each in his original appli- 
cation. Haines' application was dated in 1848; 
that of Rugg in 1852. To show priority of in- 
vention, however, Rugg proves that in 1S46 
he had so constructed his harvester that the 
cutting apparatus could be elevated and de- 
pressed, and thus made to run at different 
heights above the ground. Now, the subject- 
matter of the interference in this case is an 
apparatus by which the person who conducts 
the machine can, by means of a lever, raise 
or lower the cutting apparatus at pleasure 
without stopping the machine. Rugg does not 



show that he had effected this contrivance in 
1846, nor at any time prior to the filing of hi& 
application in 1852. It is true he may be said 
to have made a beginning towards it by so- 
contriving his machine that by stopping it 
and procuring a fence rail or other lever he 
could adjust the cutter to any desirable per- 
manent height; but that is not the subject 
of his present claim. Priority of invention 
will therefore be awarded to the said Haines, 
and a patent will issue." From this decision 
the said George W. Rugg hath appealed. The- 
reason for the appeal, as far as understood, is 
that the commissioner erred in overlooking 
the points of invention claimed in his appli- 
cation for a reissue, which was that the in- 
vention was incomplete without the hinging 
of the reach or pole to the frame of the ma- 
chine. The commissioner has laid before the 
judge the reasons of his decision in writing, 
with the original papers, the reason of appeal, 
and the evidence in the cause. "Whereupon, 
notice being" duly given to the parties of the 
time and place of hearing, the said parties by 
their respective attorneys filed their respective 
arguments in writing and submitted the case 
for the decision of the judge. 

The point which first claims my notice is 
that urged in the argument of the appellee's 
counsel, "that Haines, the appellee, takes the 
ground that Rugg, the appellant, has made, 
used, and sold the machine for which he is 
now contending some six years before he ap- 
plied for a patent, and that for that reason he 
is cut off by the seventh section of the act of 
1839, as he has proven himself that the thing 
which he claims was in public use and on sale 
with the applicant's consent and allowance 
prior to his application for six or seven years." 

The testimony of Bronson Murray, a wit- 
ness examined on the part of the appellant, 
is as follows: The second interrogatory put 
to said witness by said appellant's counsel is: 
"Did you ever use a harvester made by 
George H. Rugg, of Otteron? If yea, when 
did you first use it?" Answer: "I bought one 
of him, reputed to be made by him, I think, in 
the spring of 1S4S, and the same was in use 
on my farm for some years; it was an old 
machine when I bought it." The third inter- 
rogatory: "Do you recollect whether or not 
the tongue or reach was hinged in the main 
frame of the machine which carries the cut- 
ter-bar, so as to render it capable pf raising 
or lowering the cutter-bar with a lever V" 
Answer: "It was." 1 he fourth interrogatory: 
"What was the usual way of raising or lower- 
ing the cutter-bar, and how was it held at the 
point required?" Answer: "By using a rail 
as a lever, and secured by a chain having a 
hook." Fifth interrogatory: "Was this ma- 
chine you speak of capable of having a lever 
permanently attached to it, as a part thereof, 
for the purpose of raising and lowering the 
cutter-bar?" Answer: "Yes." 

The application for the patent in this case 
was filed on the 22d of February, 1S55. The 
seventh section of the act of 1839 is: "That 
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every person or corporation who has or shall 
have purchased or constructed any newly-in- 
vented machine, manufacture, or composition 
of matter prior to the application by the in- 
ventor or discoverer for a patent, shall be 
held to possess the right to use, and vend to 
others to be used, the specific machine, manu- 
facture, or composition of matter so made or 
purchased without liability therefor to the In- 
ventor or any other person interested in such 
invention; and no patent shall be held to be 
invalid by reason of such purchase, sale, or 
use prior to the application for a patent as 
aforesaid, except on proof of abandonment of 
such invention to the public, or that such pur- 
chase, sale, or prior use has been for more 
than two years prior to such application for a 
patent." Such being the law and the fact, 
it can require no comment to show that the ap- 
pellant is barred of his right, whatever it 
was, to a patent in this case. I think, there- 
fore, that the commissioner was correct in his 
decision, and that the same ought to be af- 
firmed. 
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RUGGLES v. BUCKNOR. 

[1 Paine, 358.] i 

Circuit Court, S. D. New York. April Term, 
1824. 

Charter Parti — Affreightment — Lien on Part 
for Whole— Deposition— Officer Taking. 

1. One chartered the hold of a vessel for a 
voyage, covenanting to pay freight, the owner 
appointing and paying the master and crew, 
and fitting the vessel. A third person shipped 
goods, consigning them to the defendant, who, 
on receiving them from the master, promised 
to pay the freight. Meld, that the charter parly- 
did not deprive the owner of his lien for the 
freight, and that the defendant became liable 
to the owner for the freight by his acceptance 
of the goods. 

[Cited in Shaw v. Thompson, Case No. 12.726. 
Cited in brief in Raymond v. Tyson, 17 How. 
(58 U. S.) 60, 61.] 

2. Whether the owner has a lien under any 
circumstances on a part of the cargo not deliv- 
ered, for the freight of the whole? Quere. 

[Cited in Blowers v. One Wire-Rope Cable, 
19 Fed. 446.] 

3. If it appear on the face of a deposition 
taken under the act of congress [of 1789 (1 Stat. 
73)] that the officer taking the same was au- 
thorized by the act, it is sufficient in the first 
instance, without any proof that he was such 
officer. 

This was an action of assumpsit for the re- 
covery of freight The defendant pleaded the 
general Issue, with notice of set-off for mon- 
ey paid, &c. At the trial a case was made 
for the opinion of the court, and now argued. 

On the 13th day of- February, 1822, the 
schooner Tassel, owned by the plaintiff, then 
lying in the port of Charleston, S. C, Bene- 
dict Dayton, her master and agent, chartered 
her hold to Joseph T. Weyman to perform a 
voyage from Charleston to Blakely, Alabama, 

i [Reported by Elijah Paine, Jr., Esq.] 
20FED.CAS. — 83 
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and thence to New-York. By the charter par- 
ty, Dayton covenanted, in consideration of 
the freight therein mentioned, to receive on 
board his vessel, from Weyman, his agents 
or assigns, a full cargo, and carry it to Blake- 
ly, and to deliver it on her arrival to the 
agents or consignees, and then to receive on 
board from the agents or assigns of Wey- 
man another cargo, and carry it to New- 
York, and on her arrival make a true deliv- 
ery of her cargo, agreeably to the bills of lad- 
ing signed for the same, with the agents 
thereof. Weyman, on his part, covenanted 
to pay Dayton 1300 dollars for the voyage to 
Blakely and thence to New- York, without 
primage, and bound himself, his executors, 
&c. and the cargo to be laden on board, for 
the performance of his covenant. The cargo 
shipped at Charleston was to be delivered, ac- 
cording to the terms of the bill of lading, to 
Thomas Strang, or his assigns, they paying 
freight for the goods according to the charter 
party. On the voyage from Charleston to 
Blakely, the vessel suffered so severely from 
a storm, that she was obliged for safety to 
put into Savannah, where a protest and sur- 
vey were made, and the vessel repaired, and 
a computation made of the general average. 
The cargo was delivered, on the arrival of 
the vessel at Blakely, to Strang, agreeably 
to the bills of lading. After its delivery,. 
Strang came on board the vessel in company 
with James W. Goodman, who was intro- 
duced to Dayton, the master, as owner of 
the cargo which had been delivered at Blake- 
ly. Goodman told Dayton that it would 
oblige him if he would" take a bill on his 
friend in New-York, for the general average 
incurred by the cargo on account of the re- 
pairs at Savannah, instead of the cash. To 
this request Dayton acceded, and also settled 
the general average with Strang, as agent for 
Goodman. Strang put a cargo of cotton om 
board for New-York, a part consigned to T- 
M. Ehrick, and the remainder to the defend- 
ant. By the bill of lading of that part con- 
signed to Ehrick, it was expressed to be 
shipped by Strang on joint account with 
James W. Goodman & Co. and Ehrick, and 
Ehrick was to pay freight, at the rate of two 
cents per pound, to the defendant The 
terms of the bill of lading of the other part of 
the cargo were, that it was shipped by Strang 
to the defendant, on account of James W- 
Goodman & Co. "the defendant paying freight 
for said cotton as per charter party." The- 
bill drawn by Goodman on the defendant for 
the general average, amounting to 325 dol- 
lars, was presented for payment by Dayton 
on his arrival in New-York, but the defend- 
ant hesitated about paying it, and required 
the charter party and bills of lading, which 
were delivered to him, and remained in his 
possession some days previous to the delivery 
of the cargo. He said, "he had orders not 
to pay the bill, but would pay "the freight 
when the cargo was delivered, but wished a 
short time to consider or get advice relative 
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to the bill." At the time appointed, Dayton 
-called on him for his answer, when he paid 
the bill. The master was obliged, on account 
of the quarantine regulations, to land his car- 
go at a store in Brooklyn. He took receipts 
for it of the person with whom it was stored, 
and presented the defendant with the re- 
ceipt for his part of the cargo, and demanded 
of him the freight. The defendant required 
the receipt for Ehrick's part, as he said he 
had to settle the freight with him. This was 
also delivered to him, and he said he would 
pay the freight in an hour or two. When 
Dayton called on him for it, he said he had 
received orders to deduct the amount of gen- 
eral average on the cargo from the freight 

The above facts, except such as are derived 
from the papers offered in evidence, were 
proved solely by a deposition of Dayton, tak- 
en pursuant to the provisions of the 30th sec- 
tion of the judiciary act, which was objected 
to by the defendant's counsel, "on the ground 
that the signature of the magistrate, or at 
least the fact that the person before whom 
the deposition purported to have been taken, 
was such magistrate as is stated in the cer- 
tificate, ought to have been proved." This 
objection was overruled. At this stage of the 
evidence the defendant's counsel also moved 
for a nonsuit, which was refused • by the 
court. Thomas Carpenter, a witness for the 
defendant, was then called, who testified, that 
he was a clerk of defendant, and had been 
requested by the latter to take notice of his 
conversations with Dayton. Witness' im- 
pression was, that he had heard all that 
passed between them, but there might have 
been interviews at. which he was not present, 
as he sat in a front and defendant in a back 
room. He had heard defendant promise to 
pay the freight, deducting the amount of the 
bill of exchange, but had never heard him 
promise to pay it without such deduction. 
He stated that this promise was made after 
the vessel was discharged. He also proved 
that Ehrick had paid the stipulated freight of 
his consignment to the defendant, who had 
credited Goodman & Co. with it, and that 
they and Weyman acted together in the busi- 
ness. The single fact, whether the defend- 
ant did make such express promise to pay the 
freight as is above stated, was submitted to 
the jury, who found that it was made, and 
also, by consent of parties, found a verdict of 
1,374 dollars 8 cents for the plaintiff, subject 
to the opinion of the court, and to be reduced 
by deducting the sum paid for general aver- 
age with interest; or general judgment to be 
entered for defendant or judgment of non- 
suit, as the court might direct. 

H. D. Sedgwick, for plaintiff, cited the fol- 
lowing cases, as to freight under a charter 
party. 2 Show. 443; 13 East, 399; Id. 565; 
3 Taunt. 307; 1 Maule & S. 157, 573; Cowp. 
143; Lawes, Chart. Party, 229; 3 Maule & 
S. 303; 4 Maule & S. 2S8; 7 Taunt. 84; 8 
Taunt. 2S0; 2 Barn. & Aid. 510; 3 East, 384; 



2 East, 460; 2 Brod. & B. 414; 18 Johns. 
157; 5 Johns. 335. 

D. S. Jones, for defendant, contended, 1. 
That the deposition of Dayton ought to have 
been rejected, and the plaintiff nonsuited. 2. 
That the plaintiff's remedy was against the 
charterer; at any rate that he was entitled 
to recover against the defendant the freight 
only from Blakely to New-York, and no evi- 
dence was offered how much that was. 3. 
That the defendant was entitled to a deduc- 
tion of the general average, having paid it 
under a mistake. 

THOMPSON, Circuit Justice. The ground 
of the objection to the admission of the depo- 
sition of Benedict Dayton in evidence, is so 
imperfectly stated in the case, that it is dif- 
ficult to discover upon what it is founded. 
It is to be presumed that the deposition was 
taken pursuant to the provisions of the 30th 
section of the judiciary act (24th September, 
1789); but when, or before whom, is not 
stated. The objection would seem ic be that 
no proof was made upon the u'ial, that the 
officer before whom the deposition was tak- 
en, was such officer as he described himself 
to be in the certificate given by him of the 
taking of the deposition. If this be the ex- 
tent of the objection, it was properly over- 
ruled. Prima facie, the officer is to be pre- 
sumed, de facto, and de jure, such as he, by 
his official act, describes himself to be. This 
is according to universal practice, in taking 
depositions authorized by statute, unless the 
statute under which the deposition is taken 
requires, and points out the evidence that 
shall accompany the act, showing its author- 
ity. The act of congress requires no such 
authentication; and if, upon the face of 
the certificate, it appears that the person be- 
fore whom the deposition was taken, was an 
officer authorized by the act of congress to 
take the same, it was all that could be re- 
quired in the first instance. 

This preliminary objection being disposed 
of, the real and only question in the case is, 
as to the liability of the defendant for the 
freight claimed of him in this cause. The 
difficulty in the case grows out of the circum- 
stance that the vessel which was owned by 
the plaintiffs was under a charter party to 
Joseph T. Weyman; and it is contended, on 
the part of the defendant, that the plaintiff 
must look to his charter party for his freight, 
and has no lien upon the cargo for it It is 
not disputed that by the general rules of law, 
growing out of the»usage of trade, the cargo 
is liable for the freight, and that the master 
is not bound to part with the cargo until the 
freight is paid; but it is said this rule does 
not apply when the shipowner has chartered 
his vessel — that he thereby relinquishes his 
lien on the cargo, and must have recourse to 
his charter party. It was pressed upon me 
by the defendant's counsel that I should de- 
cide this abstract Question, and lay down 
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.some general rules as to the lien on the cargo 
for the freight, when the voyage is performed 
tinder a charter parly. This I do not feel 
-disposed to do, especially as it would, and 
ought to be considered as a mere obiter opin- 
ion, if not required by the facts in the case; 
-and indeed it is impracticable to lay down 
any general rules to meet the great variety 
■of cases that must necessarily arise in com- 
mercial transactions. Each case must de- 
pend in a great measure upon its own cir- 
cumstances. Parties are not bound to any 
fixed and precise stipulations to be embraced 
in a charter party. They can insert any 
-covenants they please, to answer the end, 
nnd effect the object they have in view. 
There can be no doubt that a shipowner 
may, by express stipulations as to payment 
of freight, incompatible with a claim upon 
the cargo for the same, be deemed to have 
waived his lien, as if he should by charter 
party, or otherwise, agree to ' receive his 
freight at a time and place, having no refer- 
ence to the delivery of the cargo, or at va- 
riance with such time and place. But, as by 
the general rules of law, the cargo is liable 
for the freight, it should be satisfactorily 
shown that the claim has been relinquished 
before the shipowner can be required to part 
with the cargo, without payment of the 
freight And even upon the general ques- 
tion, I can discover nothing in this charter 
party warranting the conclusion, that the 
■claim upon the cargo for the freight, was in- 
tended to be relinquished. The charter par- 
ty is of the hold of the vessel only from 
Charleston in South Carolina, to Blakely in 
Alabama, and thence to New- York, for which 
round voyage the sum of thirteen hundred 
-dollars was to be paid. No apportionment 
of the freight is stipulated on the voyage 
from Charleston to Blakely, or from thence 
to New-York, or any time fixed for the pay- 
ment. The conclusion of law upon this char- 
ter party probably would be, that no part of 
the freight was payable until the termina- 
tion of the voyage at New-York; but there 
is, certainly, no express, nor do I think, any 
implied relinquishment of the claim on the 
cargo for the freight. A part of the vessel 
was retained for the benefit of the owner, or 
at least no part but the hold was embraced 
in the charter party. The management of 
the vessel continued under the master and 
crew appointed by the owner, and was sailed 
at his expense. He must, therefore, be con- 
sidered as retaining the possession, com- 
mand, and navigation of the schooner; and 
the charter party is a mere contract to carry 
a cargo on freight for the voyage therein de- 
scribed. 

But, independent of this general view of 
the subject, the present case furnishes abun- 
dant evidence to show that the defendant is 
responsible to the extent of the finding by 
the jury. He was the consignee of a part of 
the cargo shipped at Blakely for New-York; 
-and by the bill of lading it was expressly 



provided that such cargo was to be delivered 
to him, he paying freight for the same, as 
per charter party. Upon the trial it was 
submitted to the jury, as a question of fact, 
whether the defendant had expressly prom- 
ised to pay the freight; .and the jury found 
that he did make such promise; and this 
finding was fully justified by the evidence 
in the cause. The captain swears, that on 
his arrival at New- York, he, at the request 
of the defendant, delivered to him the char- 
ter party and bill of lading, which he kept 
in his possession several days previous to 
the delivery of the cargo; and then promised 
to pay the charter party when the cargo was 
delivered. The quarantine regulations at 
New- York required that the cargo, (consist- 
ing of cotton,) should be delivered at Brook- 
lyn, which was accordingly done, and the 
receipt for the same presented to the de- 
fendant, and the freight demanded. The de- 
fendant then required the receipt for another 
part of the cargo which had been consigned 
to John M. Ehrick, as he had to settle the 
freight for the same with him. This receipt 
was also delivered to defendant, and he 
reiterated his promise to pay the freight, and 
named some few hours thereafter for the 
purpose; but on the captain's calling for pay- 
ment, the defendant refused, unless the 
amount of the general average was deducted, 
which the captain declined doing, and no 
payment was made. Some attempt was 
made to throw a doubt upon this testimony, 
by an examination of a clerk of the defend- 
ant's, who swore he was present at several 
conversations between the defendant and the 
captain on this subject, and he understood 
the defendant to promise to pay the freight 
if the general average was deducted. He 
however admitted, that there might have 
been conversations between the parties 
which he did not hear. His testimony was, 
therefore, at best, but of the negative kind, 
And the credibility of Captain Dayton was 
a question proper for the determination of 
the jury; and their finding establishes the 
promise, according to his testimony. It was 
argued, however, that admitting the promise 
to have been made, it was void for want of 
consideration. This objection is witnout 
foundation. The delivery to, and acceptance 
of the cargo by the defendant, being the con- 
signee in the bill of lading, was a consider- 
ation abundantly sufficient to support the 
promise." This promise of the defendant hav- 
ing extended to the full amount of the 
freight, according to the charter party, ren- 
ders it unnecessary to inquire whether the 
shipowner would have a lien upon this part 
of the cargo for the whole freight, or only 
for its proportion. "Whatever might be the 
rule of law upon that subject, in the absence 
of any stipulation in relation to it, it is very 
evident in this case, that it was the under- 
standing of all parties that the defendant 
was to pay the whole freight. This was ac- 
cording to the terms of the consignment to 
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him in the bill of lading; and no other rule 
is given in the bill of lading by which to cal- 
culate the amount of freight upon this part 
of the cargo. But by the bill of lading for 
the residue of the cargo consigned to J. M. 
Ehriek, two cents per pound for the cotton 
is stipulated as the freight, and to be paid to 
the defendant, which was accordingly done 
as appears by the evidence in the case. All 
the circumstances, therefore, concur to show, 
that it was the understanding of the parties 
that the whole freight reserved in the char- 
ter party was to be paid by the defendant. 
And no injury whatever is done him, as he 
is amply indemnified by the part of the car- 
go consigned to him. 

The only remaining question is, whether the 
amount paid for general average ought to be 
deducted from the verdict. This general 
average grew out of an injury received by 
the vessel on the voyage from Charleston 
to Blakely, by reason whereof the captain 
was obliged to put into Savannah, where a 
regular survey was held, tne repairs made, 
and the general average stated by a notary, 
at the request of the master. On the arrival 
of the vessel at Blakely, a Mr. Goodman, 
who was introduced to the captain as owner 
of the cargo, represented to him, that it was 
not convenient for him to pay the amount of 
the general average, and requested him to 
take a draft on the defendant for the same, 
which he accordingly did. No objection 
whatever appears to have been made to the 
correctness of the claim for general average. 
The captain, on his arrival at New- York, pre- 
sented the draft to the defendant, and re- 
ceived for answer, that he had received or- 
ders not to pay it, but wished a short time 
to consider or get advice relative to the draft, 
to which the captain assented; and at the 
time appointed he called on the defendant, 
when he accepted and paid the draft. Un- 
der these circumstances, this can be viewed 
in no other light than as a voluntary pay- 
ment, with full knowledge of all the facts. 
It is not pretended but that something was 
due on account of the general average, from 
the owners of the cargo on board, at the 
time the injury was received. The objec- 
tion goes only to the amount; and whether 
even this is well founded, does not very sat- 
isfactorily appear from the case; at all 
events, it is too late as to the defendant to 
open the account. Nor can he have any 
cause of complaint. He has only paid the 
draft of him who assumed to be responsible 
for the general average; and this payment 
made too, after time taken for consideration 
and advice on the subject And it is per- 
haps fairly to be inferred from the case, 
that in so doing he acted under the special 
instructions of the drawer of the bill. For 
when the bill was first presented to him, he 
said he had received orders not to pay it; 
but some few days after he accepted and 
paid the bill. The cause of this change of 
determination is not disclosed. But as the 



defendant professed to act under instruc- 
tions from some quarter, it is reasonable to 
conclude they proceeded directly or indirect- 
ly from the drawer of the bill, so as to give 
to the payment his sanction. But whether 
this be so or not, the defendant is concluded 
by his voluntary payment, and is not enti- 
tled to any deduction from the verdict on 
this account. I am accordingly of opinion 
that the plaintiff is entitled to judgment up- 
on the verdict as found by the jury. 
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RUGGLES v. EDDY et al. 

[2 Ban. & A. 627; i 12 O. G. 716.] 

Circuit Court, N. D. New York. June, 1877. 

Patents — Taking Account — Extent of Infringe- 
ment — Pkofits. 

1. Upon an accounting before a master, the 
extent of the monopoly nmst first be corrpct- 
ly defined, then the extent of the infringement 
ascertained, and from that basis the consequent 
profits or damages found. 

[Cited in Westcott v. Rude, 19 Fed. 834.] 

2. Where the decree established fully the 
validity of the patent in all its parts, and the 
master, placing too limited a construction upon 
the patent, found the extent of the infringement 
to be a small part only of the infringing arti- 
cle, because he considered the monopoly to be 
of that part only, the case was referred back 
to the master for further proofs. * 

3. If the whole of an article infringes, then 
the whole profits from its manufacture and sale 
are profits of the infringement. 

[This was a bill in equity by Horace M. 
Ruggles against Charles Eddy and Jacob 
Shaver for the infringement of letters pat- 
ent No. 3,876, granted to Hemy Stanley, Jan- 
uary 4, 1S45. A decree had been entered for 
plaintiff for an injunction and an account, 
with a reference to a master (Case No. 12,- 
117), and the cause is now heard on excep- 
tions to the master's report.] 

H. M. Ruggles, for complainant 
Esek Cowen, for defendants. 

"WHEELER, District Judge. Upon the 
hearing in this cause, on the master's report 
therein, exceptions of the orator thereto, and 
argument of counsel, it seems to me that the 
master has placed too narrow a construction 
upon the orator's patent, and has left the 
case differently from what he would if he 
had placed what seems to be the proper con- 
struction upon it. The decree heretofore 
made in the cause has, of course, 'established 
fully the validity of the patent, whatever it 
was, in all its parts, and, since that, the ex- 
tent of it has not been open to be varied by 
proof, or to be affected in that way, further 
than to apply its specifications and descrip- 
tions to the subjects of it. The extent of it, 
as gathered from the schedule annexed to 
the letters, is that of a monopoly of -the com- 

i [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 
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lunation and arrangement of cylinders, cham- 
bers, cornices, partitions and flues into a 
;stove in two stories, according to the plan of 
the inventor set forth, as a whole, and not 
merely that of a monopoly over any of the 
parts separately, or any combination or ar- 
rangement of any number of them less than 
all together. The master appears to have con- 
strued it as applying only to some of the 
several parts that are new, and to the ar- 
rangement or combination of these new parts. 
This is materially different from the extent 
of the patent as it appears to me to be, and 
«o the basis on which he has proceeded would 
seem to be erroneous. The extent of the 
monopoly must first be correctly defined, 
then the extent of the infringement ascertain- 
ed, and from that basis the consequent prof- 
its or damages found. Here, the monopoly is 
of the combination of those several parts, old 
or new, into that style of stove, and not 
merely of the new parts, and the infringe- 
ment was of that combination as a whole, 
whatever the extent of the infringement 
may have been. The extent of the infringe- 
ment was a fact to be found by the master 
from the pleadings and proofs before him, 
and he has, necessarily, found it to be of a 
small part only of the stove, because he con- 
sidered the monopoly to be of a small part 
only of the stove. Had he considered the pat- 
ent to be as extensive as it is now consid- 
ered to be, as stated, he must have found the 
infringement much larger than he did, and 
might have found the whole of the defend- 
ants* stove to have been such, according to 
his views of the proofs. If he had found the 
whole stove to be an infringement, the whole 
profits would have been the profits of the in- 
fringement. If not, he might be able to find 
the profits accruing from the infringement 
ascertained on this basis, although he could 
not on the basis he took. The fourth and 
fifth exceptions raise this question, and as 
the decision of it by the master according to 
these views might, on the evidence before 
him, have led him to a different and further 
result, the case must go back to him for fur- 
ther examination and report. 

On account of the construction put upon 
the patent by the master, the parties may 
have varied their proofs from what they 
would otherwise have produced, although it 
does not appear that they have; and it may 
be necessary, in order to do full justice, to 
take further proofs. And it may save future 
expense, in case the master shall find the in- 
fringement to be less than the whole stove,' 
to report the whole profits, as well as the 
profits of the infringement he finds. 

The case is, therefore, referred back to the 
Hon. Charles Mason, master, for further ex- 
amination upon the pleadings and proofs al- 
ready taken before him, and such further 
•evidence as may be offered by the parties and 
admitted by him, arid for further report of 
the profits or damages on account of snch 
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infringement as he- shall find of the orator's 
patent according to the foregoing views of 
its extent, and the whole profits of the ten 
thousand and ninety-seven stoves mentioned 
in the answer of the defendants, in case the 
profits on account of the infringement found 
by him shall be less than the whole profits, 
to be proceeded with pursuit to the decretal 
order filed in this cause on the 22d day of 
June, 1872. 
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RUGGLES v. EDDY et al. " 

[10 Blatchf. 52; 5 Fish. Pat. Cas. 581.] i 

Circuit Court. N. D. New York. June 18, 1872. 

Patents— Assignment— Extended Teem — Equi- 
table Title. 

1. S., a patentee, assigned to R. all his interest 
in "the invention as secured to him by the pat- 
ent," for the whole of the United States (reserv- 
ing to J. the right to use the patent at a particu- 
lar nlace. and to sell in particular territory the 
products of such use), the same to be held and 
enjoyed by R., for his own use and that of his 
representatives, "to the full end of the term 
for which said letters patent are or may be 
granted," as fully and entirely as the same 
would have been held and enjoyed by S., had the 
assignment not been made. This assignment 
was recorded in the patent office. Subsequently, 
the patent was extended to S., and he after- 
wards assigned to E. all his interest in the ex- 
tension. E. went on to use the invention, and 
was sued by R., in equity, for infringement: 
Held, that the right to the extended term passed 
to R.. the first assignee. 

[Cited in Waterman v. Wallace, Case No. 17,- 
261.] 

2. The legal effect of the assignment to R. 
cannot be varied by parol evidence not showing 
mutual mistake. 

3. The title of R., if regarded as an equitable 
title, is sufficient to enable him to sue E., in eq- 
uity, E. having taken title after the assignment 
to R. was recorded. 

4. But, semble, that R. took the legal title. 

[This was a bill in equity by Horace M. 
Ruggles against Charles Eddy and others.] 

[Final hearing on pleadings and proofs. 
Suit brought on letters patent for an "im- 
provement in coal stoves," granted to Henry 
Stanley, January 4, 1845 [No. 3,876] and ex- 
tended for seven years from January 4, 
1859.] 2 

Horace M. Ruggles, for plaintiff. 
Francis Rising, for defendants. 

WOODRUFF, Circuit Judge. The com- 
plainant sues as the assignee of an invention 
of an improvement in coal stoves, for which 
letters patent were granted to Henry Stanley 

i [Reported by Hon. Samuel- Blatchford, Dis- 
trict Judge, and by Samuel S. Fisher, Esq., and 
here compiled and reprinted by permission. The 
syllabus and opinion are from 10 Blatchf. 52, 
and the statement is from 5 Fish. Pat Cas. 
581.1 

2 [From 5 Fish. Pat Cas. 581.] 
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on the 4th day of January, 1845, which let- 
ters patent were extended on the 24th day of 
December, 3858, for a further term of seven 
years. The defendants' answer and the 
proofs show, that the defendants, 'since the 
said extension, hare used, and are using, 
the invention for which such letters patent 
4 and the extension thereof were granted, by 
the manufacture of stoves embracing* the 
improvements which were the subject of the 
patent. On this point there is no dispute 
between the parties. The defendants justify 
their use of the said improvements by the 
facts, that the said extension of the letters pat- 
ent was granted to the said Henry Stanley, 
the original patentee, and that, after such ex- 
tension, all his right, title and interest in, 
under or by virtue of, the said extension 
of the said patent, have, through mesne as- 
signments, come to them. On the other 
hand, the complainant insists, that, by virtue 
of the assignment made by the original pat- 
entee to one Henry J. Ruggles, who assigned 
to the complainant, the extension enured to 
1he benefit of the complainant, and that, such 
assignments being duly recorded before such 
extension, no transfer of the extended patent 
could confer upon the defendants the right 
to use the said invention, or make or sell 
stoves embracing the patented improvements. 
The principal question, therefore, is, whether 
the assignment by the patentee to Henry J. 
Ruggles operated to vest in him the right 
to the invention for the term of the extension 
subsequently granted to the patentee. 

The assignment to Henry J. Euggles was 
made on the 18th day of May, 1853, in con- 
sideration of $4,750, and, after reciting the 
granting of the said letters patent, and certain 
other letters patent, it, in terms, assigns "all 
the right, title and interest which I" (the pat- 
entee) "have in the said inventions, or either 
of them, as secured to me by said letters pat- 
ent, for, to and in the several states of the 
United States, except, I reserve the right for 
my brother, John P. E. Stanley, of Balti- 
more, to use any or all of the above patents 
in his foundry in Baltimore, but not else- 
where, and to sell the stoves which he makes 
from said patents, in Pennsylvania, and in 
the states south and west of Pennsylvania, 
and not elsewhere; the same to be held and 
used by the said Henry J. Ruggles; for his 
own use and behoof, and for the use and be- 
hoof ot his legal representatives, to the full 
end of the term for which said letters patent 
are or may be granted, as fully and entirely 
as the same would have been held and en- 
joyed by me had this assignment and sale 
not have been made." 

This assignment is of the invention, and 
not, in words, an assignment of the letters 
patent. The expression, "the said invention, 
as secured to me by said letters patent," is, 
probably, susceptible of two constructions — 
one, "the said invention described in the let- 
ters patent," the terms, "as secured by the 



letters patent," being employed to limit the 
grant to the precise invention secured by the 
patent; the other construction being, "the 
said invention, to the extent and according 
to the legal effect only of the letters patent," 
which might be deemed to limit the transfer 
to the term of the patent actually then grant- 
ed. If there was nothing more in the assign- 
ment, indicating the intention of the parties, 
the last-named construction would, at least, 
be plausible. But when, in connection with 
a transfer of the invention, it was added, to 
be held and used by the assignee, for his own 
use, and for the use of his representatives, 
"to the full end of the term for which said 
letters patent are or may be granted," the 
intention to grant the whole right and inter- 
est of the inventor in the invention, within 
the specified territory, becomes conspicuous — 
not because the habendum clause enlarges 
the grant, but because it makes it more 
clear what the parties intended, namely, to 
assign the whole invention described in the 
patent. 

I am not able to withdraw this case from, 
the operation of the decision of the supreme 
court of the United States in Railroad Co. 
v. Trimble, 10 "Wall. [77 U. SJ 367, 378, where, 
in all that is material to the effect of the in- 
strument between the parties in this respect, 
the language of the assignment was identical 
with the assignment now in question; and 
the decision of that court in Nicholson Pave- 
ment Co. v. Jenkins (at the December term, 
1871, now just closed) 14 Wall. [81 U. S.] 
452, is in full affirmance of the other case. 
In the latter, the court says: "Manifestly, 
something more was intended to be assigned 
than the interest then secured by letters pat- 
ent. The words, 'to the full end of the term 
for which the said letters patent are or may 
be granted,' necessarily import an intention 
to convey both a present and a future interest, 
and it would be a narrow rule of construction 
to say that they were designed to apply to- 
a reissue merely, when the invention itself, 
by the very words of the assignment, is 
transferred." The legal effect of the instru- 
ment now in controversy is, therefore, not an 
open question. Those decisions conclude 
this court, if there otherwise seemed doubt 
respecting it. 

Parol evidence was offered by the defend- 
ants, that there was no promise or agree- 
ment by the patentee that the assignment 
should convey the extension, if the patent 
should be extended; that the patentee did 
not intend to convey any interest "beyond 
that embraced in the life of the original 
patent;" that the patentee received from the 
assignee no consideration for the extended 
term; and that the patentee paid the expenses 
of procuring the extension of the patent. 
The decisions of the supreme court, above re- 
ferred to, having settled the legal construction 
and effect of the assignment actually made,. 
this evidence cannot be permitted to vary 
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or alter it It shows no mutual mistake. 
The consideration actually acknowledged was 
54,750, for what was assigned. The assignee, 
in the absence of proof of clear mistake, 
must be presumed to have paid that consid- 
eration for what the assignment, as matter 
of law, did convey. It is, probably true, 
that nothing was said, at the time, on the 
subject of an 'extension. Yery probably, 
neither of the parties then knew that an ex- 
tension ever would be granted; and all the 
above testimony is, therefore, quite consistent 
with the fact, that the patentee intended to 
transfer all his interest in the invention, 
for the specified territory. Certainly, it fails 
to show any intention, even in the mind of the 
patentee, to reserve to himself the advantage 
of an extension in respect to such territory, 
if an extension should be afterwards obtain-' 
ed. 

To the suggestion, that a fraud was prac- 
ticed upon the government in procuring an 
extension, if such extension could enure to 
the benefit of the assignee only, several 
observations are pertinent No such effect 
was given to the procurement of the exten- 
sion, in the cases cited, as would prevent 
the assignee taking the benefit of it If there 
was any fraud, it does not lie with the pat- 
entee or his assigns, to allege his own fraud 
on the government, to avoid the effect of his 
prior assignment And, finally, the assign- 
ment was not of the exclusive right for all the 
territory of the United States, but for a part 
only. The court cannot, upon the proofs, cer- 
tainly know that the patentee had not an 
interest in extending the patent, in respect 
of the rights reserved to his brother in the 
assignment itself. 

The objection, that the complainant can- 
not sue, in equity, for an infringement of 
the patent, because the defendants have, 
by their assignment from the patentee, ob- 
tained the legal title to the extension, has 
no foundation. In a court of equity, an 
equitable title Is sufficient as against the 
patentee and those claiming under him 
with notice of the complainant's rights, and 
that notice appears by the record of the 
complainant's title; and the case above first 
cited tends to show that, in fact, the com- 
plainant has the legal title. 

If there be any apparent hardship in the 
condition of the defendants, they have no 
claim that is not I think, fully met by one 
or both of the cases above cited, and no al- 
ternative remains but to decree an injunction 
and account, as prayed in the bill of com- 
plaint 

[NOTE. Motion was subsequently made by 
defendants for a rehearing. The motion being 
denied, they then moved for leave to amend their 
answer, and open the ease, so as to contest the 
question of infringement This motion was al- 
so denied. Case No. 12,118. Pursuant to an 
order of the court in this case, reference was 
had to a master. Exceptions were filed to the 
master's report, and the case sent back for fur- 
ther proof. Id. 12,116.] 
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RUGGLES v. EDDY et al. 

[11 Blatchf. 524; 1 Ban. & A. 92.] i 

Circuit Court, N. D. New York. March 17, 
1874. 

Patents— Admission of Infringement— Practice 

in Eqoitx — Amendment — Mistake. ^ 

The defendants, when sued, in equity, for in- 
fringing letters patent for a stove, admitted, 
in their answer, the infringement charged, and 
set forth the number of infringing stoves they 
had made and sold, and rested their defence 
on their claim of ownership of the patent. The 
Dlaintiff had a decree. A motion by the defend- 
ants for a rehearing was denied, and an ac- 
counting in regard to profits was had, in which 
the defendants were charged with the profits on 
the said number of stoves, and the report of the 
master was made. The defendants then, upon 
allegations of mistake and error in such ad- 
mission, moved for leave to amend their an- 
swer, and open the case, so as to contest the 
question of infringement, or, at least, the extent 
thereof, before the master: Hdd, that the mo- 
tion must be denied. 
[Quoted in De Florez v. Raynolds, Case No. 
3,743. Cited in Page v. Holmes Burglar 
Alarm Tel. Co., 2 Fed. 333; Yuengling v. 
Schile, 12 Fed. 97; Rogers v. Marshall, 13 
Fed. 65; Colgate v. Western Union Tel. 
Co., 19 Fed. 829; Spill v. Celluloid Manuf g 
Co., 22 Fed. 96; Witters v. Sowles, 31 Fed. 
10; Rice v. Ege, 42 Fed. 660; Austin v. 
Riley, 55 Fed. 838; Pittsburgh Reduction 
Co. v. Cowles Electric Smelting & Aluminum 
Co., 64 Fed. 128.] 

[This was a bill in equity by Horace M. 
Ruggles against Charles Eddy and Jacob 
Shaver for the infringement of letters patent 
No. 3,876, granted to Henry Stanley, January 
4, 1845. A decree had been entered for plain- 
tiff, for an injunction and an account (Case No. 
12,117),, and the cause is now heard on a mo- 
tion for a rehearing.] 

Horace M. Ruggles, for plaintiff. 
Esek Cowen, for defendants. 

WOODRUFF, Circuit Judge. The defend- 
ants, at the adjourned term in January, 1874, 
moved the court for an order opening the de- 
cree made herein at the June term, 1872 [Case 
No. 12,117], and allowing the defendants to 
amend their answer, by striking out such por- 
tion of the same as admits the infringement 
of the complainant's patent, and by inserting 
instead thereof, a denial of such infringe- 
ment, and thereupon permitting the defend- 
ants either to contest the complainant's case 
on the merits, as to such infringement, or to 
open the proceedings before the master under 
such decree, and direct the accounting there- 
by ordered to proceed anew upon such amend- 
ed answer, instead of upon the fact admit- 
ted in the answer as it now stands. 

The litigation between these parties has 
been severe and protracted. On the 4th of 
January, 1845, the original letters patent for 
the invention in controversy were granted to 
one Henry Stanley. In 1853, the patentee sold 

i [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge; reprinted in 1 Ban. & A. 92, and 
here republished by permission.] 
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and assigned to Henry J. Buggies his inven- 
tions, and the letters patent therefor, "to the 
full end of the term for which said letters pat- 
ent are or may be granted, as fully and en- 
tirely as the same would have been held and 
enjoyed by me, '(him,)' had this assignment 
and sale not have been made." On the 24th 
of July, 1858, Henry J. Buggies executed a 
similar assignment to the complainant. On 
the 24th of December, 1S3S, on the petition of 
the patentee, Henry Stanley, the said patent 
was extended for the period of seven years 
from the day on which it was about to expire, 
viz., from the 4th day of January, 1859. On 
the 4th of January, 1S59, the patentee, acting 
upon the idea that the extension of the patent 
did not enure to the benefit of the complain- 
ant, assigned the extended term to John Stan- 
ley, and John Stanley, on the 24th of March 
following, assigned the same to the defendants 
in this cause. The defendants, subsequently, 
■claiming to be the owners, made several sur- 
renders, and obtained re-issues, of the said let- 
ters patent. The defendants, having begun the 
manufacture of stoves which the complainant 
deemed to be an infringement of the patent, 
the complainant notified them that he claimed 
title thereto, and afterwards, in May or June, 
1859, he filed his bill in this court, setting up 
his title to the extended term, alleging in- 
fringement of the patent by the defendants, 
and praying discovery on oath and an. injunc- 
tion and relief. To this bill the defendants, 
under the advice of their then counsel, in July, 
1859. put in an answer, under the oath of each 
of the defendants, admitting that they were 
engaged in manufacturing stoves upon the 
plan and principle of the said invention, but 
setting up title to the said extended letters 
patent under the assignment by the patentee 
to them. They also commenced an action 
thereunder against third parties, founded on 
their claim to the extension and the re-issues' 
they had obtained, in which they produced 
proof that their patterns were made under 
such re-issues. The complainant, having fail- 
ed to obtain an injunction pendente lite, by 
reason of the doubt whether the extended term 
had passed to him, discontinued his above 
named suit. But, subsequently, in the year 
1871, the complainant filed the present bill of 
complaint, demanding a discovery under oath, 
to which the defendants put in their answer 
in this cause, verified on the 2d of Septem- 
ber, 1871, and put in under the advice of 
counsel other than those employed in the for- 
mer suit. In this answer, the defendants, both 
verifying the same by oath, admit that they 
have made, and caused to be made and sold, 
10,097 coal stoves, of the description named in 
the bill of complaint, which description plain- 
ly conforms to the patent; and, as before, the 
defendants set up, among other things, their 
own title, and a denial that the complainant 
has title to the extended term. Under these 
pleadings and the complainant's replication, 
proofs were taken, and, at the March term of 
this court, 1872. the cause was brought to a 
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j hearing on pleadings and proofs, and was 
heard and considered, without an intimation 
that the admission of the infringement con- 
tained in the answer was not intelligently and 
advisedly made. The whole contest before the 
court was upon the question of title to the ex- 
tended term of the patent. At the June term, 
1872, the court made a decree affirming the 
complainant's title to the extended term, and 
ordering an injunction and an account of the 
profits accruing to the defendants from their 
infringement In the opinion of the court, at- 
tention was called to the fact that, on the 
question of infringement, there was no dis- 
pute between the parties [Case No. 12,117]. 
At the October term, 1872, the defendants 
moved for a rehearing; but, at the instance of 
their counsel, the hearing of their motion was 
postponed to the January term, 1873. The 
grounds of the motion were, not that the de- 
fendants had not infringed the patent, if the 
complainant had title, but that that question 
of title ought to receive further examination. 
Meantime, in November, 1S72. the accounting 
before the master was begun, but successive 
stays of proceedings were sought by the de- 
fendants and temporarily obtained, with a 
view to the application for a rehearing, mo- 
tions for which stays the complainant was re- 
quired to oppose; and, in January term, 1873, 
the defendants did not appear at all to urge 
their motion for a rehearing. In all these pro- 
ceedings, the defendants and the complainant 
acted upon the admission made by the defend- 
ants of their infringement— an admission de- 
liberately made, with the approval of various 
counsel. Not only so, it is entirely manifest 
that the defendants, in their manufacture of 
the stoves, were acting under their own claim 
to the Stanley patent and the re-issues there- 
of which they had obtained; and that they 
acted, and knowingly and purposely acted, in 
defiance of the complainant, and claimed, as 
well as admitted, that their stoves were con- 
structed according to the patent the title to 
which was then in contest The proceedings 
before the master on the accounting proceeded 
to a final report The complainant was con- v 
tented to charge the defendants with making 
and selling the precise number of stoves which 
they admitted in their answer they had made 
and sold, 10,097; and for the making and sell- 
ing of that number the master made his re- 
port of the gains and profits realized by the 
defendants for the manufacture and sale of 
the stoves thus admitted to have been made 
by the defendants. And now, after five years 
of litigation, in which no doubt that the stoves 
made by the defendants were infringements 
of the patent, if the complainant had title, had 
been suggested to the court or to the com- 
plainant, in any stage of the litigation, con- 
ducted on the part of the defendants by va- 
rious counsel, and more than a year after the 
decree, they come and ask that the litigation 
be opened, and their answer be amended, that 
they may contest the question of infringement. 
They do not claim even, that, upon the in- 
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formation which they gave their counsel, they 
have been fraudulently dealt with, hut they 
allege that, in fact, they had made an altera- 
tion in one of the devices contained in the 
Stanley stove, which withdrew the stoves 
made by them from the operation of the Stan- 
ley patent, and that, if their several counsel 
had sufficiently studied the patent- and exam- 
ined the stoves which the defendants actually 
made and sold, their counsel would not have 
permitted them to make the admissions un- 
der oath, which appear in their answers. 

I think the indulgence here sought is not 
only without precedent, but beyond the power 
of the court, if that power is to be deemed 
governed by any rules whatever, in the exer- 
cise of its judicial discretion; and, especially, 
as a precedent, it would be most unjust to 
adverse parties, and would be so to this com- 
plainant, to subject him to a renewal of the 
litigation. He has taken the defendants at 
their word. When warned that they were in- 
fringing his rights, they set him at defiance. 
They knew what he elaimed, and they not 
only admitted that they were infringing those 
rights, if he had title, but, in point of fact, they 
did purpose and intend to make stoves in ac- 
cordance with the patent, and under the pro- 
tection of the monopoly. Again and again 
they avowed this; and the utmost they can 
now say is, that, if they and their counsel had 
been more diligent, they would have been in- 
duced to aver, that, by reason of a change in 
one particular, in the construction of the stove, 
they had avoided the patent—an averment 
which the complainant now denies, and as to 
which the defendants now invite him to a 
new litigation. I express no opinion upon the 
effect of that change. But, I cannot resist the 
impression, that, taking it to be true, as the 
defendants now allege, that most of the stoves 
which they have made are like the model pro- 
duced on this motion, containing the alleged 
alteration, the change, if it were conceded to 
withdraw the stove from the operation of the 
patent, upon a rigid and technical construction 
of its terms, was, nevertheless, so far an ap- 
propriation of the important features of the 
invention, as to make the defence of such 
change rather technical than meritorious, 
especially when the intentional, "persistent, 
and determined defiance of the complainant 
is viewed in connection with the defendants' 
equally manifest intention to claim the pat- 
ent as a protection to their own alleged mo- 
nopoly of the right to make just such stoves. 
For, even though it be said that they believed 
that these stoves were protected, rather by the 
reissues which they had obtained, than by the 
original patent, such suggestion does, never- 
theless, assume that it is the same invention, 
and so the effort now made is to obtain an ad- 
vantage, not because the defendants have not 
used the invention which is the complainant's 
property, but because his patent does not per- 
fectly secure to him the whole of the actual in- 
vention. It must be conceded that this is, if 



(Case No. 12,119) RUGGLES. 

true, a sufficient defence, both at law and in 
equity, but, on an application for so great in- 
dulgence, after so many opportunities to set 
it up have gone by, it does not strongly com- 
mend itself to our sense of justice. 

But, apart from this latter suggestion, I am 
constrained to hold the defendants concluded. 
Their case, as made by themselves, rests ei- 
ther upon their own want of due diligence, or 
the want of due intelligence on the part of 
their counsel. By this the complainant ought 
not to be so far prejudiced as, after decree, 
reference, and report of the master, to be com- 
pelled to go again through the litigation, on a 
point distinctly presented, and proper to be 
met at the outset Their case, as presented 
by the counsel whom they have employed for 
the purposes of this motion, and who regards 
it as clear that, as to most of the stoves which 
they have made, they had avoided the opera- 
tion of the patent, seems, at first view, one of 
hardship; but, if that is. so, the defendants 
have brought it upon themselves, by their 
own negligence, or by relying on a degree of 
vigilance, study, and accuracy on the part of 
their several counsel, which they now think 
was inadequate to their protection. No case 
has been referred to which, in any degree, 
tends to sanction the latitude of indulgence 
which the defendants here seek. Oases are 
numerous tending in the other direction, of 
which India R. Co. v. Phelps [Case No. 7,025]; 
Hitchcock v. Tremaine [Id, 6,540]; Prevost v. 
Grata [Id. 11,406]; and Livingston v. Hubbs, 
3 Johns. Ch. 124,— are examples. The motion 
must be denied. 

[NOTE. Pursuant to the order of the court 
in its decree in favor of plaintiff for an injunc- 
tion and account (Case No. 12,117), a reference 
was had to a master. Exceptions were filed to 
the master's report, and the case sent back for 
further proof. Case No. 12,116.] 
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RUGGLES v. GENERAL INTEREST INS. 

CO. 

[4 Mason, 74.] i 

Circuit Court, D. Massachusetts. Oct. Term, 
1825.2 

Marine Insurance — After Loss of Vessel — 
Good Faith — Fraud of Master. 

. 1. Where insurance was effected on a vessel, 
which had been previously totally lost, hut the 
owner, at the time of procuring the insurance, 
had no knowledge of the loss, but acted with 
entire good faith in procuring the insurance: 
Edd. that the omission of the master to com- 
municate intelligence of the loss, although such 
omission was wilful, and with a fraudulent de- 
sign to enable the owner to make insurance aft- 
er the total loss, did not render the policy void, 
or preclude the owner from a recovery. 

2. Also held, that it was the duty of the mas- 
ter to give information of the loss to his owner 

i [Reported by William P. Mason, Esq.] 
2 [Affirmed in 12 Wheat. (25 U. S.) 408.] 
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as soon as he reasonably could, and that his 
omission to do so was a plain departure from 
his duty. 

This was an action on a policy of insur- 
ance, dated the 9th of February, 1824, for 
3,000 dollars, on the sloop Harriet, lost or not 
lost, at and from Newport in Rhode-Island, 
to, at, and from, all ports and places, to 
which she may proceed, in the United States, 
during the term of six months, beginning on 
the 12th of January, 1824. Also, 600 dollars 
property on board said sloop, at and from 
Newport to Charleston or Savannah, or both. 
On the 19th of the same January, the vessel 
was wrecked on Cape Hatteras, whilst pro- 
ceeding on her voyage, and both vessel and 
cargo lost. An abandonment was duly made, 
and a total loss claimed. It appeared in evi- 
dence, on the trial, that the master, after the 
loss, expressed his determination not to give 
any notice of the loss to the owner, in order 
that the owner might effect insurance before 
the fact was known, and also took other 
means to prevent its becoming public 

Hubbard & Sohier, for defendants, contend- 
ed, that this wilful omission, on the part of 
the master, to give notice of the loss to the 
owner, with the fraudulent Intent of enabling 
him to make insurance, avoided the policy. 
They also contended, that there had been a 
fraudulent concealment or misrepresentation 
of material facts by the owner, which would 
likewise render the policy void. 

Webster & Bliss, for plaintiff, 6 contra. 

STORY, Circuit Justice, in summing tip the 
cause, gave a separate opinion upon the points 
of law, as follows: 

It is argued by the counsel for the defend- 
ants, 1. That, after the loss, the master wil- 
fully omitted to communicate intelligence of 
it to the owner, with the fraudulent design 
to enable him to make insurance, which con- 
duet, although the owner be entirely innocent 
and unknowing of the act or intent of the 
master, and of the loss, avoided the policy 
bona fide made by the owner after the loss. 
In support of this doctrine various cases are 
cited. And first, the ease of Fitzherbert v. 
Mather, 1 Term R. 12. That case Is distin- 
guishable from the present. It turned upon 
the point, that a letter, written on the 16th 
of September, and sent by the post at 12 or 
1 o'clock p. m. of the 17th of the same month, 
after the loss was known (though the loss 
took place after the letter was written), was 
a misrepresentation avoiding the policy, and 
that such misrepresentation, arising from the 
act of the plaintiff's agent, connected with the 
making of the insurance, bound him. Lord 
Mansfield said, that the underwriter was war- 
ranted, on the information of the agent, in 
believing, that the vessel was safe at noon 
of the 17th; the case is the same as if the 
principal had produced the letter of the 16th 



to the underwriter. But In this case no letter 
was written or shown, and no representation 
made. Secondly, Gladstone v. King, 1 Maule 
& S. 35, is cited. In that case a letter was 
written by the captain, and received by the 
owner (and of course presumed to be shown- 
to the underwriter), in whieh no notice was- 
taken of an antecedent partial loss. The own- 
er procured a policy covering all risks from 
the commencement of the voyage. The ques- 
tion was, whether the partial loss could be- 
recovered. The court held, that it could not 
be; and the decision was in principle right; 
for it falls directly within the authority of 
the case in 1 Term R. 12. There was an 
implied warranty on the part of the owner, 
that there was no loss up to the time of 
writing that letter. The underwriter had a 
right to presume it It is true, that in this- 
case it is not stated, that the underwriter saw 
the letter of the captain. Neither is it stated, 
in the case of Fitzherbert v. Mather, that the 
letter in that case was seen by the under- 
writer. But the reasoning of the court im- 
plies its materiality to the risk. The case is- 
imperfectly reported. But the court did not 
proceed on this general ground. They held, 
not that the policy was void for this conceal- 
ment, but that the loss was an exception from 
the policy. This doctrine is new. It was so- 
admitted hy the court, and it is inconsistent 
with 1 Term R. 12 (which was not cited), 
where the policy was held void. It stands on 
no principle. If the concealment was ma- 
terial, then the policy was void. If it was a 
case of warranty of safety to that time, then 
it should have been put on that ground. If 
it was a case of misrepresentation, then the 
policy was void. The court say, "that other- 
wise fraudulent collusions might exist." But 
that goes to the extent of making the whole 
policy void. The court also say, that "what 
is known to the agent is impliedly known to 
the principal, and that the captain knew and 
might have actually communicated to the 
plaintiff the cause of damage." To the ex- 
tent thus stated, the doctrine is not law. The 
knowledge of an agent is knowledge of the 
principal so far only as the agency extends. 
1 Marsh. C. P. 466. The master is not the 
agent of the owner as to insuring; otherwise 
the owner could never insure after a loss, 
though it was unknown formally to him. The 
law is clearly otherwise. But the case Is un- 
like the one at bar. Here the captain never 
wrote at all. Mr. Scarlett puts the case on 
the argument, that the omission to communi- 
cate the accident, when the captain wrote,, 
amounted to no more than not writing at all, 
which, he said, would not vitiate the policy. 
The court did not deny, that an omission to 
write at all would not make the policy void. 
It is material also to state, what will be im- 
portant hereafter, that Lord Ellenborough 
says, it makes no difference in such a con- 
cealment by the master, whether it be by 
fraud or negligence. The third ease cited is 
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Andrews v. Marine Ins. Co., 9 Johns. 32. 
This was a joint insurance on account of the 
master, who was a part owner, as well as of 
the other owners. The argument of the coun- 
sel is not given. The court held, that there 
was no fraud in the master's omission to give 
intelligence of the loss; that he exercised 
ordinary diligence, though the delay was 
long. So far as the report goes, the court 
put the question, as one argued as a con- 
structive fraud. Of or by whom was the 
fraud? Certainly by the party insured. It 
does not appear, whether the plaintiffs were 
merely part owners or partners; they are 
called .the former in the statement of facts; 
the latter in the opinion of the court. Now, 
on a joint insurance for all the plaintiffs, a 
fraudulent act, or omission of duty, must 
affect all, and the same would be the case 
in partnerships generally; and so it seems to 
have been argued as to partners insuring to- 
gether in this case. The court do not appear 
to have considered the point now before this 
court In this case there is no joint insur- 
ance; the master is neither a part owner, nor 
insured, nor a party to the suit Fourthly, 
Stewart v. Dunlop, 4 Brown, Pari. Cas. 483, 
note. The insurance in this case was pro- 
cured by means of the clerk, who wrote, by 
direction of the owner, the letter for insur- 
ance, after he had had a communication with 
Brog, which must have led him to suppose 
that there was a loss. The court must have 
proceeded upon the ground, either that the 
plaintiff knew of the loss, or that his clerk, 
his agent, in writing for the insurance, knew 
of the loss. Marshall thinks the latter was 
the opinion of the court (page 469); so Park. 
Ins. p. 277. The editor of Brown thinks the 
decision founded on deception or fraud. The 
reporters in 1 Term It. 15, note, evidently, in 
;their qusere, put it as a case of knowledge 
in the principal, and I cannot but think, that 
this was the opinion of the court. The in- 
ference of knowledge on the part of the own- 
er appears to me irresistible.. 

No other authorities have been produced. 
The point now before the court is therefore 
untouched by any adjudication. We must 
then consider it on general reasoning. The 
principle contended for is new. If well found- 
ed, it must have often occurred. The general 
silence, therefore, is against it, but not de- 
cisive of its merits. Upon what grounds does 
it stand? Not upon the ground of agency, for 
the master was not the agent as to the in- 
surance. Not upon the ground of imputed 
knowledge or fraudulent concealment, for 
that is excluded by the argument It must 
then be upon the ground, that the act of the 
master binds the owner; and that an omis- 
sion of duty to his owner, by which third per- 
sons are prejudiced, destroys the rights of 
his owner, however innocent he may be. 
There is certainly no public policy or con- 
venience in such a principle. The owner does 
not guaranty the fidelity of the master to all 
the world, or to the insurer in particular. 
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On the contrary, the insurer sometimes in- 
sures against the misconduct of the master. 
In England it is generally so as to barratry, 
and in some cases as to negligence. For 
what reason should the law interfere between 
two innocent persons to change a loss, which, 
by contract one has engaged to bear? It is 
said, that he who reposes the confidence in 
such a one should bear the loss. But under- 
writers, equally with owners, repose confi- 
dence in the masters. The master is the 
agent for all concerned. In case of loss, he 
acts for all concerned. In the case of an 
abandonment, he is retroactively the agent 
of the underwriter, from the time of the loss 
on which the abandonment is founded. What 
reason is there, why owners, acting innocent- 
ly, may not insure against bona, fide losses, 
of which the master withholds the knowl- 
edge? It is said, it may encourage fraud. 
But this argument supposes too much. Most 
losses in this age must be public. The first 
port of arrival brings all out The crew and 
officers, and other persons, are not bound to- 
silence. In fact but few cases of this de- 
fence have yet occurred. But suppose it to 
be so. If there may be frauds, may there 
not be also ruinous losses to innocent owners? 
Is it a good public policy to endanger the 
interests of commerce by new implied war- 
ranties? The underwriter can require a war- 
ranty, or except the master's acts, or require- 
his negligence to be fatal. This very case 
shows how difficult it is to conceal the facts 
even in an obscure place. They were univer- 
sally known in twenty days, and reported in 
a loose rumor in twelve days. 

The court is called upon to lay down a new 
principle, to extend the, present boundaries. 
But I see no analogies to lead me farther r 
and no public policy indispensably requlring- 
a stricter rule. If a fraudulent omission 
avoids the insurance, so would negligence. 
1 Maule & S. I am ready to declare my 
opinion against the general principle, as ar- 
gued by the defendant But as the plaintiff 
has in his argument restricted it to the facts 
of the present case, I do not wish to go be- 
yond them. My opinion is, that in the pres- 
ent case, where there has been an abandon- 
ment in due time for a loss really total, if 
the owner, at the time of procuring the in- 
surance, had no knowledge of the loss, but 
acted with entire good faith in procuring the 
insurance, he Is not precluded from a recov- 
ery, nor is the policy void by the omission of 
the master to communicate intelligence of 
the loss, although such omission was wilful 
and with the fraudulent design to enable the- 
owner to make insurance after the total loss. 
the owner not being conusant of any such 
act or design at the time of such insurance. 
My opinion also is, that It was the duty of 
the master to give information of the loss 
to his owner as soon as he reasonably could, 
and that his omission was a plain departure 
from his duty. 
I 2. A second defence is, that there has beeu 
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a fraudulent concealment or misrepresenta- 
tion of material facts by the plaintiff. It is 
material to state what concealment and mis- 
representations vitiate the policy. 

1. Concealment must be of material facts, 
such as would influence the minds of prudent 
and intelligent underwriters, either not to 
underwrite at all, or not at the same premium. 
The law is the same of material rumours. 
Holt, N. P. 283. But in both eases the facts 
and rumours must be such as one party pri- 
vately knows, and the other is ignorant of, 
and has no opportunity of knowing, or no rea- 
son to suspect. If, therefore, they are or may 
be equally known to both parties, being pub- 
lic news, generally stated, the insured need 
not disclose them. General news stated in the 
newspapers, and open to all, need not be stat- 
ed, unless there be something which the plain- 
tiff knows applies peculiarly to his own case. 
Durrell v. Bederley, Holt, N. P. 2S3; 14 East, 
494. News posted at Lloyd's need not be told, 
such as the arrival of a vessel which sailed 
at the same time with the vessel insured. 
Priere v. Woodhouse, Holt, N. P. 572. Mere 
fears, unless founded on some peculiar facts, 
need not be communicated. If the facts are 
disclosed, it is sufficient Bell v. Bell, 2 Camp. 
475. Nor need fears that the vessel is out of 
time. Klein v. Lancaster Ins. Co., Whart. 
Dig. p. 319, pi. 28. Nor that a gale or gales 
of wind had occurred, unless the party has 
particular information not in possession of the 
public or the underwriter. Moses v. Delaware 
Ins. Co, [Case No. 9,872]; Whart. Dig. p. 319, 
pi. 18. Nor need general facts be communicat- 
ed, such as the state of the weather, gales, 
hurricanes, political news, &c. of which the 
underwriter has the same means of knowledge 
as the underwritten. Marsh. Ins. 473; Park. 
Ins. 251; 3 Burrows, 1905. But if the party 
has information of gales connected with the 
risk or sailing of the vessel, which are not 
known to the underwriter, nor are supposed 
to be known to him, he must disclose the in- 
formation, or the policy will be void. Ely v. 
Hallett, 2 Caines, 57. ■ 

What are the facts concealed in the present 
case? 1. The news stated in the New York 
newspapers of the 3d of February, and in the 
New England Palladium, printed at Boston, 
of the 6th of February. It is as follows: "That 
a schooner, supposed to be from the West 
Indies with molasses, and a sloop from the 
northward, were cast away on the night of 
the 26th ult. (Jan.) at Ocracock. Part of the 
-cargo of the schooner was saved, and her 
crew. The crew of the sloop abandoned her 
the same night. The wind shifted, and she 
was blown off to sea. Nothing could be seen 
of her the next morning." It is said the plain- 
tiff had seen this news, because he took the 
newspapers or saw them. The same presump- 
tion applies to the defendants. These were 
public facts open to both parties. Why was 
the plaintiff bound to communicate these 
facts? *'A sloop from the northward" is so 
general, that though it might excite fears, 



It could lead to no particular application of the 
loss. The insurance asked for was on his 
sloop, and it must have been known to both 
parties, that by probability she might be on the 
coast. But the fact is stated to have occurred 
on the 26th ult, whereas the sloop sailed on 
the 12th, and was lost on the 20th, and both 
parties might well have presumed, that the 
sloop on the 26th was beyond the place where 
the loss is stated to have happened. But the 
disclosure of the facts is not proved to be ma- 
terial to the risk. This is necessary. Neither 
the court nor jury can presume it. 2. Anoth- 
er concealment stated, is, that there had been 
a gale two days after the sailing of the sloop. 
This is not proved to have been known to the 
plaintiff at Newport. If known there, it must 
also have been known at Boston, for it was 
published in the newspapers. Severe gales 
were known, after the sailing of the vessel, to 
have occurred on the coast. This was stated 
in the newspapers* and is also proved by the 
refusal of other insurance offices to under- 
write. The defendants must be presumed to 
know these facts. It is not proved to have 
been material to be disclosed, even if the fact 
of severe gales had been unknown to the un- 
derwriter. 3. Another concealment stated, is, 
that of the rumour of .the loss of the vessel as 
stated by Gibbs, Fowler, &c. This properly 
falls under another head of defence, and I 
pass it over for the present 4. Another con- 
cealment stated, is, that the plaintiff's sloop 
was a fast sailer. This was not stated to the 
underwriter, although the insured had spoken, 
in his letter of the 5th of February, of her 
other good qualities. But this is not proved to 
have been material; and if it were, the other 
expressions of her character make as much 
in her favour on this point 

We come next to the point of misrepresenta- 
tion. It must be of facts material to the risk, 
or such as induce the underwriter to insure 
by misleading him. The misrepresentations re- 
lied on, are, 1st The letter of insurance writ- 
ten in Boston in Mr. Thacher's store, dated* 
as if at Newport on the 5th, and carried by an 
agent instead of the plaintiff. . The circum- 
stances, as stated by the agent, if believed, 
show that there was no fraudulent intention 
in this. The fact is not proved to vary the 
risk, or to create any material difference in it; 
and there was no change of facts in the mean 
time. The great point was, as to the vessel's 
being out of time. This fact was partially 
brought to the underwriter's consideration by 
Mr. Thaeher; but the underwriter thought her 
not out of time, and made no further inquiries. 
And why should an insurance on the 9th, 
founded on a letter written on the 9th, vary 
a risk in such a case from a similar insurance 
founded on a letter written on the 5th? The 
letter was not sealed or postmarked, and did 
not purport to be an original; and no inquir- 
ies were made of the agent. 2. The manner 
of stating the vessel's going to Charleston, not 
saying that she was bound there, but only that 
she might go there, when in fact she was 
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cleared for that port, ana had shipments on 
hoard to carry there, is also said to he a mis- 
representation. Now this is not proved to 
have heen material; and how could it tie so 
since the policy asked, was to cover the risk 
to hoth Charleston and Savannah, leaving the 
underwriter to take his premium for "both 
places? Nor is it proved that the vessel was 
materially move out of time if going to Savan- 
nah, than if going to Charleston and Savan- 
nah. 3. It is urged that the master was rep- 
resented to he a first rate master, which he 
was not. But there is no proof that he was 
not; and since this loss, he has heen again 
employed in a good , service. 4. The state- 
ment, in the letter for insurance, that the risk 
was Jfs good as any in the United States, when, 
it is said, the plaintiff did not think so, is 
stated as a misrepresentation. But the plain- 
tiff says in the letter, not that the risk was as 
good, hut that she, the vessel, was as good, 
&c; and the vessel proved to he very good. 
Further, it is urged that the plaintiff's mind 
evidently had undergone changes as to his 
opinion of the risk; and yet, with 'a knowl- 
edge that other offices had refused it on ac- 
count of gales and the vessel's heing out of 
time, and he himself had authorized higher 
premiums to be given, he still affects to con- 
sider the risk a small one, and offers a low 
premium. But he was not hound to com- 
municate his other offers, or his fears or hopes, 
hut only to communicate any facts which jus- 
tified them; and the material fact, as to time, 
was stated. Underwriters must judge for 
themselves as to matters of opinion. See 
Judge Watkins's opinion in Clason v. Smith, 
c. e.1812; Whart Dig. 320; pi. 20. Under the 
same head of concealment or misrepresenta- 
tion may also he ranged the objection, that 
the plaintiff had, in his different applications, 
valued his vessel at $3d00, $3600, and $4000. 
But there is no fraud in this; he had a right 
so to do. The vessel was in fact worth, as 
proved, $4000. This fact, however, ' properly 
belongs to the last and great point of defence; 
viz. that the plaintiff knew of the loss at the 
time of effecting the insurance; and this, if 
established, disposes of the whole case against 
the plaintiff. Fraud vitiates every policy; "but 
it is not to be presumed, it must be proved; 
and the burthen of proof is on the underwrit- 
ers. 

The judge then went into a minute exam- 
ination of all the facts on this head, and left 
them to the jury. 

Verdict for the plaintiff. 

[This judgment was affirmed by the supreme 
court, where it was carried on writ of error. 
12 Wheat. (25 U.S.) 408.] 
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RUGGLES v. SIMONTON. 

[3 Biss. 325; 7 West. Jur. 131.] * 

Circuit Court, W. D. Wisconsin. Sept. Term, 
1872. 

Courts— Jurisdiction to Restrain State Officer 
—Rule is Bankruptcy. 

1. The United States courts have not jurisdic- 
tion to restrain a sheriff from selling under an 
execution issued from a state court. 

2. The state court having first obtained ju 
risdiction of the property, its control is exclu- 
sive of this court Other claimants must try 
their rights in that tribunal. 

fCited in American Ass'n v. Hurst, 7 C. C. A. 
598, 59 Fed. 4.] 

3 This rule does not apply to proceedings 
against bankrupts, which rest upon different 
grounds. 

The complainants, as mortgagees of the real 
and personal property, rolling stock, furni- 
ture and fixtures of the Southern Minnesota 
Railroad Company, in trust, for securing the 
payment of the bonds of the said company, 
filed this bill to enjoin the defendant Simon- 
ton, the sheriff of the county of La Crosse, 
from selling certain cars and furniture of the 
railroad company, which he had seized and 
levied upon within his county, by virtue of 
an execution issued out of the state circuit 
court upon a judgment in favor of the other 
defendants herein, in a suit prosecuted by 
them, against the said railroad company, in 
said court, which were alleged in the bill to 
be covered by the mortgage of the railroad 
company to the complainants. Upon filing 
the bill, an ex parte order was granted, stay- 
ing the sheriff from selling under the execu- 
tion, until the argument of the motion for an 
injunction, notiqe of which was given with 
the subpoena. Demurrer to bill for want of 
jurisdiction, and motion to set aside order. 

Hugh Cameron, for complainants. 

Guy C. Prentiss, for defendants. 

This property in dispute having been in the 
custody of the defendant Simonton, as sher- 
iff, under legal powers from the state court, 
was in the custody of the law, and entirely 
under the control of the state court. This 
court has no jurisdiction over the same. 
Opinion of Judge Davis in case of Watson v. 
Jories, 13 Wall. [80 U. S.] 737; Buck v. Col- 
bath, 3 Wall. [70 U. S.] 341; Hagan v. Lucas, 
10 Pet. [35 U. S.] 400; Taylor v. Carryl, 20 
How. [61 U. S.] 594; Freeman v. Howe, 24 
How. [05 U. SJ 450; Peck v. Jenness, 7 
How. [48 U. S.] 612; Payne v. Drewe, 4 
East, 523; Evelyn v. Lewis, 3 Hare, 472; 
Noe v. Gibson, 7 Paige, 513; Northern Ind. 
R. Co. v. Michigan Cent. R. Co., 15 How. [56 
U. S.] 233. This court has not jurisdiction of 
these parties. Jobbins v. Montague [Case No. 
7,329]; Hendesson v. Ridgeway, 17 How. [5S 

i [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission. 7 West Jur. 131, 
contains only a partial report.] 
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U. S.] 424; Picquet v. Swan [Case No. 11,- 
134]; Toland v. Sprague, 12 Pet. [37 TJ. S.] 
300; Buchanan v. Rucker, 9 East, 191. The 
plaintiffs are not parties to the payment while 
they seek to enjoin. Payne v. Niles, 20 How. 
[61 U. S.] 219; Williams v. Byrne [Case No. 
17.71S]. This court has not jurisdiction to 
.enjoin proceedings in the state courts. Ex 
parte Cabrera [Case No. 2,278]; City Bank 
of New York v. Skelton [Id. 2,739]; Piatt v. 
Jerome [Id. 11,217]; Sawyer v. Gill [Id. 12,- 
399]; Brown v. Swan, 10 Pet [35 U. S.] 497; 
Wynn v. Wilson [Case No. 18,116]; Marshall 
v. Beverly, 5 Wheat. [18 U. S.] 313. A mort- 
gage for future advances is only good as be- 
tween the parties. Craig v. Tappin, 2 Sandf. 
Ch. 78; Farmers' Loan & Trust Co. v. Com- 
mercial Bank, 15 Wis. 424. 

HOPKINS, District Judge. The motion of 
the defendants to set aside said order has 
been very elaborately argued by the learned 
counsel for the respective parties, embracing 
a full discussion of all the main questions 
presented in the bill. The .conclusions ar- 
rived at obviate an extended notice of all the 
questions discussed. 

The counsel for the complainant relied up- 
on the case of Pennock v. Coe, 23 How. [64 
U. SJ 117, as analogous, and as sustaining 
the right of the complainants to the relief 
sought. That case presents very much the 
same questions as this, except that in that 
case the property had been levied upon by 
the marshal of that court, and by virtue of 
its process, instead of by the sheriff of a 
state court, which the defendants' counsel 
insists distinguishes it from this case, and 
renders it inapplicable, and not authoritative 
upon the leading point raised by him here. 

If this court has the right, within the le- 
gitimate exercise of its jurisdiction, to re- 
strain the sale of property in the possession 
of a sheriff, under execution from a state 
court, to the same extent as it has to restrain 
the marshal from selling under process from 
this court, then I think that case decisive of 
this. It holds that a mortgage is valid upon 
after-acquired property; that such mortgage 
takes effect upon such property when put up- 
on the road; that a bill in equity to restrain 
the sale of a portion of the mortgaged prop- 
erty is a proper remedy by trustees under 
such a mortgage, and also that a remedy at 
law in such a case is not adequate. 

But conceding all these questions relating 
to the merits of the case to have been de- 
cided in that case in favor of the complain- 
ants, the important question raised in this, 
as to whether this court has the right to en- 
join the sheriff of the state court from sell- 
ing property held by him upon an execution 
issued out of the state court, was' not, in that 
case, presented nor decided, and its solution 
depends upon different principles than those 
passed upon in that case. Replevin would 
not lie in this court to take the property in 
controversy out of the possession of the sher- 



iff. Freeman v. Howe, 24 How. [65 TJ. S.] 
450. 

But it is argued that trespass will lie in 
this court against the sheriff for illegally tak- 
ing the property, which is undoubtedly the 
case, and that a bill in equity may be main- 
tained in any case to restrain the tortious 
act, when trespass will lie where the injury 
would be irreparable. Such is undoubtedly 
the general rule, and it is equally true as a 
general rule that replevin will lie where tres- 
pass will; yet the court, in Freeman v. Howe, 
supra, hold that replevin would not lie in 
this court in such a case as this. 

In this cause, as in replevin, the question 
of the conflict of jurisdiction between the 
state and federal courts is presented. The of- 
ficer of the state court has the possession un- 
der the process of the state court, and is re- 
quired to execute it by a sale, and is amen- 
able to the state courts for its non-execution. 
His possession is deemed the possession of 
that court— a court of concurrent jurisdiction 
with this, and whose jurisdiction first at- 
tached by the seizure of the property upon 
its process. But it is said that the process 
only authorized him to take the property of 
the railroad company, and that he had no 
authority from the court or its process to 
take complainants' property, which is true; 
but that involves the right to hold the prop- 
erty under the process until the question of 
the right is determined, which can alone be 
decided by the state court, without producing 
an extremely hazardous conflict of jurisdic- 
tion in the administration of justice. Taylor 
v. Carryl, 20 How. [61 TJ. S.] 5S3. It is said 
in Peck v. Jenness, 7 How. [48 TJ. SJ 625, 
"that neither (state nor federal) court can 
take the property from the custody of the 
other, by replevin or any other process;" and 
in Freeman v. Howe, supra, that "in order 
to avoid unseemly collisions between them, 
the question as to which authority should for 
the time prevail, did not depend upon the 
rights of the respective parties, to the prop- 
erty seized, but which jurisdiction had first 
attached by the seizure and custody of the 
property under its process;" and in Hagan 
v. Lucas, 10 Pet. [35 TJ. S.] 400, the court 
say, "Property once levied upon remains in 
the custody of the law." The principle de- 
dueible from these cases is, that a seizure or 
manual occupation by an officer of a state 
court, by virtue of the process of a state 
court cannot be disturbed by the federal court 
or its officers, in order to try the rightfulness 
of the taking or possession. 

The case of Buck v. Colbath, 3 Wall. [70 
TJ. S.] 335, does not lay down a different doc- 
trine. It simply holds that trespass can bo 
maintained in state courts against a marshal 
for wrongfully taking the property of a third 
party upon an execution, that the process 
does not protect him in such a case, as it on- 
ly directs him to take the property of the de- 
fendant in the writ. That decision is not in 
conflict with the other decisions of the court 
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■herein before referred to, as. In such an ac- 
tion there is no interference -with, the posses- 
sion of the property attached, and in that 
■ease it is remarked that the principle of non- 
interference with the possession of an of- 
ficer of another court, "is essential to the 
■dignity and just authority of every court, and 
to the comity which should regulate the re- 
lations between all courts of concurrent ju- 
risdiction. That whenever property has been 
seized by an officer of the court by virtue of 
Its process the property is to be considered 
■as in the custody of the court, and under 
its control for the time being, and no other 
■court has a right to interfere with that pos- 
session, except a court of supervisory au- 
thority." 

Such being the settled doctrine of the fed- 
eral courts, upon what principle can it be 
maintained that they can interfere by in- 
junction with the execution of the process of 
state courts? An injunction restraining the 
sale is an interference with the possession, 
and is the assertion of a right of control over 
the property in the custody of another and 
Independent court of concurrent jurisdiction, 
as derogatory to its dignity and authority as 
a manual taking would be. 

While property remains in the custody of 
a court, taken by virtue of its process, that 
■court must have the exclusive control of it, 
■especially as against a court of another juris- 
-diction. This is absolutely essential to the 
harmonious exercise of our intricate system 
■of state and federal jurisprudence. 

If this court can interfere by injunction to 
restrain the execution of the process of the 
state courts, the state courts can retaliate 
and enjoin parties from proceeding in this 
■court, and in that way defeat absolutely the 
right of suitors to proceed in any court. Such 
a state of things would be intolerable, and to 
avoid such conflict the federal and state 
•courts should refrain altogether from inter- 
fering with the possession of property in the 
custody of the other, and from all attempts 
to control or investigate the right to hold 
■such possession, as their judgments could not 
be enforced, if differing from those of the 
court having the custody, without bringing 
■on the conflict so much to be deprecated. 

The act of congress of March 2, 1793 (1 
Stat 335, § 5), forbids the granting of an in- 
junction to stay proceedings in a state court. 
This, as construed in Diggs v. Wolcott, 4 
Cranch [8 U. S.] 178; Watson v. Jones, 13 
Wall. [80 U. S.] 679; and Peck v. Jenness, 
supra, is conclusive against the authority of 
this court to grant an Injunction to stay the 
sale of the property by the sheriff upon the 
execution by virtue of which he seized and 
holds it A sale *by a sheriff! upon execution 
of property seized by him is a "proceeding" 
in the state court within the meaning and 
prohibition of the act above mentioned. As 
this point is fatal to the continuance of the 
■order staying proceedings, the motion of de- 
fendant is granted and the order set aside 



and vacated. The right of United States dis- 
trict courts sitting in bankruptcy to stay pro- 
ceedings in suits against the bankrupt and 
his property rests upon other grounds which 
are not necessary to be stated here. 

This decision may result in the dismissal 
of the bill upon the defendant's demurrer, 
unless under the general prayer for other re- 
lief, the court can enter a decree other than 
of perpetually enjoining the sheriff from sell- 
ing upon the execution. 

NOTE. Where the supreme court of a state 
has taken judicial control of the property and 
franchises of a corporation, and ordered their 
sale, they cannot be taken in execution by pro- 
cess from any other jurisdiction. Fox v. Hemp- 
field Railroad Co. [Case No. 5,011]. For a dis- 
cussion of this principle as applied to admiralty 
jurisdiction, see The Celestine [Id. 2,541], and 
cases there cited. An assignee in bankruptcy 
cannot maintain an action in a federal court 
against a state sheriff to recover property taken 
by him upon attachment duly issued out of a 
state court before the commencement of bank- 
ruptcy proceedings. Johnson v. Bishop [Id. 
7,373j. The sheriffs possession is that of the 
court of which he is an officer, and no other 
court will interfere as long as the proceedings 
are pending. Id. As to the respective rights of 
the assignee and claimant under state proceed- 
ings, consult the recent decision of the supreme 
court, Marshall v. Knox [16 Wall. (83 U. S.) 
551], October, 1873, where it is held that the 
assignee cannot interfere with the possession of 
goods taken under execution, nor under claim 
of rieht either of property or possession, nor can 
such claimant or officer be brought within the 
jurisdiction of the court of bankruptcy by sum- 
mary process. 
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RUGGLES et al. v SOUTHERN MINN. R. 

CO. 

[5 Chi. Leg. News, 110; 17 Int Rev. Rec. 29.] 

Circuit Court, D. Minnesota. Nov. 7, 1872. 

Mortgage — Condition— Failure to Pat Inter- 
est—Principal Due— Insolvenot— Ap- 
pointment of Receiver. 

1. The court does not agree with the opinion 
of Judge McLean, holding that a stipulation 
like the one contained in these mortgages, viz.: 
that on default in the payment of interest the 
principal shall become due "is a penalty, and a 
court of equity will relieve a party from such an 
unconscionable contract," but considers this 
opinion of such" a contract contrary to the un- 
broken current of authorities for a long series 
of opinions in this country and in England. 

2. The statutes of Minnesota do not forbid 
such an agreement as would give a right of en- 
try and covenant to deliver possession. 

3. The power is given to be used at the discre- 
tion of the trustees, and -so stipulated, and it is 
not for this court to say that they have abused 
their discretion; they claim to act in commenc- 
ing these proceedings under the 'powers in the 
mortgages, which give them the right to fore- 
close and sell all the franchises, income and es- 
tate of the road, to pay not only the interest but 
the principal of the secured debt, and this they 
can do without exhausting any other power 
given them in the contract 

4. In case of a mortgage of tolls and income a 
receiver is a common remedy, and if the earn- 
ings are being so applied as not to be legally ap- 
plicable to reduce the incumbrance a receiver 
will be appointed. Inadequacy of security in 
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connection with insolvency is good ground for 
the interposition of the court, or where there 
is reason to believe that the complainant will 
not be in as good a position at the final decree 
as at present. 

5. The court finds that the property of the 
company is not sufficient security for the pay- 
ment of its indebtedness, and appoints a receiv- 
er. 

[This was a bill of complaint by Samuel 
B. Ruggles and Albon P. Man, trustees, 
against the Southern Minnesota Railroad 
Company. Heard on motion for an injunc- 
tion and the appointment of a receiver.] 

H. J. Horn and Gilfillan & Williams, for 
complainants. 

Bigelow, Mandrau & Clark, Gilman, Clough 
& Wilde, and Davis & O'Brien, for defend- 
ants. 

NELSON, District Judge. This is an ap- 
plication for an injunction and the appoint- 
ment of a receiver, made upon a bill of com- 
plaint and affidavits sustaining the allega- 
tions therein, filed by Samuel B. Ruggles 
and Albon P. Man, citizens of the state of 
New York, trustees, to foreclose certain mort- 
gages executed to them by the Southern Min- 
nesota Railroad Company in trust to secure 
the payment of its bonds. The bill includes 
as defendants certain persons who are al- 
leged to be judgment creditors of the com- 
pany. An order to show cause was served 
upon the company before the time to answer 
had expired. The company has presented 
several affidavits in response to the applica- 
tion, including one made by its president. 
The important facts to be considered at this 
time, as they appear from the bill and the 
evidence so far in the case, are these: The 
Southern Minnesota Railroad Co., created a 
body politic and corporation by the laws of 
the state of Minnesota to construct and oper- 
ate a railroad from the Mississippi river to 
the western boundary of the state, negotiated 
bonds to the amount of four millions five 
hundred and ninety-two thousand dollars, in 
two classes. One class, to the amount of 
three million three hundred and forty thou- 
sand dollars, running by their terms about 
twenty years, with interest at the rate of 
eight per cent per annum, payable semi- 
annually on the first day of April and Oc- 
tober of each year; and the other class, to 
the amount of one million two hundred and 
fifty-two thousand dollars, by their terms 
running about twenty years with interest at 
the rate of seven per cent, per annum, pay- 
able semi-annually on the first day of Jan- 
uary and July in each year; and to secure 
the payment of the same, executed two mort- 
gages of the railroad and its equipments, and 
all the franchises and estate of the company, 
including the income earnings and profits of 
its road, in trust, for the bondholders. 

The language used in both deeds is as fol- 
lows: "All and singular the railroad of the 
said party of the first part, constructed or 
to be constructed, upon or over the line or 



xoute of their said road, running from the 
■Mississippi river westward, through the 
southern tier of counties of Minnesota to the- 
extent of one hundred and eighty miles, and 
also all the lands, tenements and heredita- 
ments acquired and appropriated, or which 
shall hereafter be acquired and appropriated 
for the purpose of a right of way for the 
said railroad, to the extent last aforesaid 
and all the appurtenances thereunto belong- 
ing, with all the depots, engine-houses, car- 
houses, station-houses, warehouses, machine- 
shops, workshops, superstructures, erections 
and fixtures now belonging, or which may 
hereafter belong to the party of the first part, 
and the lands upon which the same are, or 
"whieh may be acquired or appropriated there- 
for, so far as the said buildings, rights and 
other property shall be situated upon, or 
shall belong or pertain to the said one hun- 
dred and eighty miles of road; and also all 
the rails, bridges, ways, piers, depots, loco- 
motives, tenders, passenger cars, freight cars 
and all other cars,' carriages, chairs, spikes, 
wheels, axles, ties, tools, machinery and 
equipment for said railroad, to the extent 
last aforesaid, now owned, or which shall 
hereafter be owned or acquired by said party 
of the first part; and also all other goods and 
chattels now owned, or which shall hereafter 
be owned by the party of the first part, in 
any way relating or appertaining to, or con- 
nected with said railroad, or the running or 
operating of the same to the extent aforesaid, 
together with all rents, income, issues, prof- 
its, moneys, rights, benefits and advantages 
derived, or which may be derived in any way 
from the premises so conveyed, including al- 
so all the franchises and other rights of the 
party of the first part hereinbefore recited, 
and pertaining to the said one hundred and 
eighty miles of road, and all the lands which 
may be hereafter acquired by the party of 
the first part, or to which it shall be en- 
titled, through or under any land grant or 
other act of the congress of the United States, 
or of the said state of Minnesota, for or in 
respect to the construction of said road to 
the extent of one hundred and fifty miles 
westward from the present terminus of said 
completed road at Rushford, thirty miles 
from the Mississippi river." The railroad 
was in course of construction at the time 
these bonds were issued, and the mortgages- 
executed, and only a small portion of it, 
thirty miles as stated, finished and in opera- 
tion. It was constructed almost entirely, 
with the exception of thirty miles, to its pres- 
ent terminus, one hundred and sixty-seven 
miles west of the river, by means of the 
funds raised from these bonds and stock 
created by the company. Both mortgages 
bear date on the 24th of September, 1S67; 
and one of them, to secure the seven per 
cent bonds "is subject to the preference and 
priority of the other." 

The complainants allege that these mort- 
gages were executed and acknowledged sev- 
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eral months subsequent to the day they bear 
date; but the time, in my opinion, is not im- 
portant upon this motion. The mortgages 
securing the payment of both issues of bonds 
contain a provision, that "in and by each of 
which bonds, as well as now by the present 
indenture, it is also provided that if the party 
of the first part shall, for the space of ninety 
days after demand, and tender of such inter- 
est warrants or coupons at the place or places 
where the same are payable as aforesaid, 
make default in the payment of the semi- 
annual interest due or to become due upon 
any of said bonds, then the whole principal 
sum of each of said bonds shall immediately 
become due and payable, anything herein or 
in the said bonds to the contrary notwith- 
standing." And also that "in case the party 
of the first part shall fail to pay the principal 
or any part thereof, or any of the interest on 
any of the said bonds at any time when the 
same may become due and payable according 
to the tenor thereof, then after ninety days 
from such default, and upon the written re- 
quest of the holders of any hundred of the 
said bonds, the parties of the second part, 
the survivors and successors of them may 
and they hereby are authorized and empow- 
ered to enter into and upon, and to take ac- 
tual possession of all and singular the afore- 
said railroad premises, franchises, rights, and 
property, real and personal, and effects here- 
by granted, conveyed, assigned, mortgaged, 
pledged, transferred and set over, or intended 
so to be, and (until sale thereof) by them- 
selves or their agents or substitutes, to have, 
use and employ the same, and collect and 
receive the tolls, income and profits, receipts 
and earnings thereof, and of every part there- 
of, or to be devised therefrom, making from 
time to time in their full discretion, all need- 
ful repairs, alterations and additions thereto, 
and after deducting the expenses of such use, 
repairs, alterations and additions and their 
cosjts, charges and expenses, to apply the re- 
ceipts, tolls, income, earnings and profits of 
said railroad and its appurtenances toward 
the payment of the interest and principal of 
all of said bonds remaining unpaid; and in 
such case, the agent or agents of said road, 
or roads, actually in possession thereof, are 
hereby ordered to give such possession to the 
parties of the second part, the survivor and 
successors of them. And on such default 
and after such lapse of time thereafter, as 
aforesaid, the parties of the second part, the 
survivor and successors of them may, and 
upon the written request of the holders of 
at least one-tenth in amount of the said 
bonds, or of such of them as shall have been 
actually and in good- faith negotiated and is- 
sued and shall then remain unpaid, shall 
cause to be sold the said railroad, premises, 
franchises, rights and property, real and per- 
sonal, of every character, hereby mortgaged 
as aforesaid, or so much thereof as shall' be 
necessary to pay and discharge the principal 
20FED.CAS. — 84 



and interest of all such of the said bonds is- 
sued and negotiated as aforesaid as may 
then remain unpaid, at public auction." A 
default was made in the payment of the in- 
terest upon the eight per cent, bonds due the 
first day of April last, and also of the interest 
due upon the seven per cent, bonds on the 
first day of July last, and a demand was 
made by the trustees for the possession of 
the road, in accordance with the conditions 
of the mortgage securing the eight per cent, 
bonds, and refused by the company. The 
holders of one-tenth in amount of the bonds 
of each class have requested the trustees to 
foreclose" the mortgages. In addition to the 
bonded indebtedness, it appears that a float- 
ing unsecured debt of eight hundred and 
twenty-five thousand dollars, including an 
estimate due for right of way, exists, and 
that it was incurred under the present man- 
agement of the company, over five hundred 
thousand dollars of which is due the presi- 
dent individually; and further, that the pres- 
ent machine shops of the company have been 
erected upon land owned by the president, 
and were placed there by his direction. 

The facts above related are undisputed, but 
the company in meeting the order to show 
cause denies its insolvency, which is charged 
in the bill, and sustaining affidavits, and also 
that its property is an inadequate security to 
the bondholders, and claims that the manage- 
ment of the road and its property has been 
prudent and careful, and such as received the 
commendation of the complainants. It is ad- 
mitted that the net earnings of the road have 
not been sufficient to meet the accruing in- 
terest upon the bonds, and that they have 
been applied towards reducing and keeping 
down the floating indebtedness; but it is 
urged the company had a right to do this, 
and that the trustees should have provided 
the interest when the net earnings were not 
sufficient to pay it, by a sale of the lands of 
the company. A charge in the affidavits sus- 
taining the bill, that the company has made a 
contract with its president and another officer 
for the transfer of its freight and passengers 
across the Mississippi river, while admitted 
by the president in his affidavit, and claimed 
to be not remunerative to him, appears from 
the books of the company to have absorbed 
nearly one-tenth of its gross receipts in oper- 
ating its railroad for six months previous to 
the default in the payment of the July inter- 
est. The aflldavit of the president is very 
long, and gives a history of the enterprise 
from its inception, the embarrassments that 
it has labored under, and the hopes and dis- 
appointments of its friends, and the machi- 
nations of its enemies. A large portion of it, 
in my opinion, relates to matters not neces- 
sary to be considered at this time. 

The counsel for the company assail the 
mortgages, and claim that the provisions 
therein are unusual and extraordinary. If it 
should eVen be admitted that such was the 
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case, and our inquiry directed to the terms 
of the contract, it will be found that freed 
from the technical formality and verbiage of 
the conveyance, it is a plain and simple 
agreement, expressing unmistakably the in- 
tention of the parties thereto. The company 
on its part has agreed with the holders of 
the bonds represented by the complainants, 
that if they will furnish it with the money 
necessary to construct the road, it will give 
as security its franchises, railroad built and 
to be built, its equipments and the income 
and earnings therefrom, and all real estate to 
which the company may become entitled un- 
der its charter. And in order to carry out 
this agreement and intent, stipulates that in 
case of default in the payment of interest for 
a period of ninety days, the whole principal 
of the bonds outstanding at that time shall 
immediately become due and payable, and 
the bondholders may enter and take posses- 
sion of the road and operate it by them- 
selves, or their agents, and apply the net pro- 
ceeds to the payment of the debt. The road, 
it is undisputed, has been built with the 
money obtained from the bondholders under 
this agreement, or rather, all the money that 
has been obtained from the sale of the bonds 
has been used in the construction of the road 
to its present terminus, one hundred and six- 
ty-seven miles west from the Mississippi 
river. 

Now I ask, will a court of equity forbid 
such a contract to be carried out? I am cited 
to an opinion in the note to Redf. R. R. (2d 
Ed.) p. 539, § 235, delivered by Mr. Justice 
McLean, holding that a stipulation like the 
one contained in these mortgages, viz., that 
on default in the payment of interest the 
principal shall become due, is "a penalty, and 
a court of equity will relieve a party from 
such an unconscionable contract." ' While un- 
der any circumstances I should dissent from 
the opinion of this eminent jurist with hesi- 
tation and distrust of the correctness of my 
judgment, I think it clear and well establish- 
ed, that the view entertained by him of such 
a contract is contrary to the unbroken cur- 
rent of authorities for a long series of years 
in this country and in England. 4 Taunt. 
227; 5 Barn. & Adol. 40; Noyes v. Clark, 7 
Paige, 179; [Pennock v. Coe] 23 How. [64 U. 
SJ 124; Penn v. Atlantic & G. W. R. Co., 11 
Am. Law Reg. [U. S.] 576. An examination 
will sustain the assertion that such stipula- 
tions are not unusual— [Galveston R. Co. v. 
Cowdrey] 1 Wall. [78 TJ. S.] 60 —and when 
agreed to are valid and will be enforced by 
the courts. 

But it is urged that the statutes of Minne- 
sota forbid such an agreement as would give 
a right of entry and covenant to deliver pos- 
session. Rev. St. Minn. pp. 540, 565. I can 
find nothing therein which would make such 
a contract invalid, and know of no rule of 
law or principle of equity that would deny 
its effect. The only effect of the statutes 



above cited is to declare that the legal title 
is in a mortgagor of realty, and possession 
can be held by him until one year after a de- 
cree for the sale of the property. The law 
does not forbid a mortgagor from voluntarily 
consenting to a surrender of the mortgaged 
premises at any time. He may refuse to 
abide by his stipulations, but after condition 
broken the mortgagee has an equitable right 
which can be enforced, and such is the con- 
stant practice in the courts of those states 
where the mortgagee has the equitable right 
(Furbish v. Lears [Case No. 5,160] ; [Boyce v. 
Grundy] 3 Pet [28 U. S.] 210, 215; 2 Redf. 
R. R. (2d Ed.) § 225, note, p. 517); and 
even in some where the legal right of entry 
is with him (14 Ohio, 172). In that case it 
was held that "if the trustee did not see fit 
to act upon the power to take possession of 
the road, or sell it, he could apply for the 
ordinary remedy in cases of this character, 
which is to a court of equity, whose duty it 
would be through a receiver to see that the 
great objects of the work would be as little 
interfered with as the interests involved in 
the action would permit." 

The claim that the trustees should have 
sold the lands granted by the state and the 
United States to the company, under a power 
given them in one of the mortgages, and thus 
have prevented a default, and the conse- 
quences resulting therefrom, is strongly and 
forcibly urged; but I can see nothing in con- 
nection with that power which would take it 
out of the general rule to be applied to any 
and all of the powers granted them. If any 
effect is to be given to the phraseology of the 
instrument, it would appear that the tolls, in- 
come, earnings and profits would create the 
primary fund out of which the interest should 
be paid and that the land subsidy should be 
used to create a sinking fund for the redemp- 
tion of the bonds and payment of the princi- 
pal, with authority in the trustees to sell 
such quantities of land on the best terms 
they can as would provide for the payment 
of any interest on the bonds, if in their judg- 
ment it shall be necessary. This power is 
given to be used at the discretion of the 
trustees, and so stipulated, and it is not for 
this court to say that they have abused then- 
discretion. They claim to act in commencing 
these proceedings, under the power in the 
mortgages which gives them the right to 
foreclose and sell all of the franchises, in- 
come and estate of the road, including the 
land given as above stated, to pay not only 
the interest but the principal of lie secured 
debt. This I think they can do without ex- 
hausting any other power given them in the 
contract. 

I come now to the question whether a prop- 
er case has been made out to entitle the com- 
plainants to a receiver. In case of a mort- 
gage of tolls and income, a receiver is a com- 
mon remedy (Kerr, Ree. p. 49, § 4; Id. pp. 
62-64, § 6) ; and if the earnings are being so 
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applied as not to be legally applicable to re- 
duce the incumbrance, a receiver will be ap- 
pointed (2 Redf. R. R. § 224). Inadequacy of 
security in connection with insolvency is 
good ground for the interposition of the 
<;ourt; or where there is reason to believe 
that the complainant will not be in as good a 
position at the final decree as at present. 
Kerr, Rec. pp. 8-10. I am not unmindful that 
the appointment of a receiver is a delicate 
-exercise of authority, and a court should with 
hesitancy take property out of the possession 
■of one having the legal estate. But courts 
have done it in proper cases, even where the 
relief sought was founded upon a disputed 
equity. 13 Ves. 105; Schenck v. Peay [Case 
No. 12,450]. The road and its appurtenances 
-are not, in my opinion, adequate security for 
its indebtedness. The amount of its liabili- 
ties secured and unsecured, are five million 
five hundred and ninety thousand dollars, in- 
cluding the interest due last April and July, 
and the gross earnings for the sis months 
prior to July are only two hundred and two 
thousand four hundred and five dollars. The 
road-bed and track are in fair condition, and 
the earnings since July have been increasing 
largely, but I am unable to resist the conclu- 
sion from all the facts in the case, placing 
the value of the road and equipments at a 
very high figure, and the unoccupied lands of 
the company at the value of lands in their 
neighborhood, that the property is still not 
sufficient security for the payment of its in- 
debtedness. 

Upon full consideration, therefore, of the 
case as presented, I have reluctantly come to 
the conclusion that the application must be 
granted. An order will be made for the ap- 
pointment of a receiver, and an injunction 
against any interference by the company or 
its agents with him or the property. When 
served, the injunction will take the place of 
the preliminary restraining order made on 
the filing of the bill. 
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Patents— Interferences— Evidence op Priori- 
ty — Printing Presses. 
[On the weight of the evidence, Md, that. 
James Young was entitled to priority over S. 
P. Ruggles in respect to the invention of an 
improvement in printing presses, consisting of 
a combination of the platen with an eccentric 
shaft for the purpose of stopping the impression 
without stopping the machine.] 



[This was an appeal by Stephen P. Ruggles 
from a decision of the commissioner of pat- 
ents, in interference, awarding priority to 
James Young in respect to the invention of 
an improvement in printing presses.] 

A. B. Stoughton, for appellant 

Mr. Baldwin, for commissioner. 

MORSELL, Circuit Judge. According to 
notice given of the time appointed for the 
hearing of the appeal in this case, the parties 
above named appeared by their respective at- 
torneys and submitted the case upon the rea- 
sons, report of the commissioner of patents, 
the proofs, &e. The petition states that the 
petitioner had invented a new and useful im- 
provement in printing-presses, and prayed 
that letters-patent might be granted there- 
for. As the application, so far as respects 
the construction of a vibrating platen, seems 
to be waived, it will be unnecessary to take 
further notice of that. In the third part of 
the description of his claim, he says: "I claim, 
in combination with the platen, 'the eccentric 
shaft, for the purpose of stopping the impres- 
sion without stopping the machine, as herein 
described and represented.' Fourth. I claim, 
in combination with the platen and eccentric 
shaft, the lever with its screw, for the pur- 
pose of adjusting the press for taking a 
heavy or light impression, as fully set forth 
and described,'-' which particular description 
is as follows: "Passing through the platen D 
is an eccentric shaft P (Fig. 2), upon which 
the platen moves, and the axis of which eccen- 
tric acts also as the axis of the platen. Upon 
one end of this eccentric shaft P is attached 
a lever Q, which, upon being drawn down, 
also draws down the axis of the platen suf- 
ficiently far to prevent it from reaching the 
form, by which device the impression can be 
stopped without stopping the press. In the 
lever Q is a set-screw R, the end of which 
rests against a shoulder formed in the platen, 
and by which the platen may be so adjusted 
as to admit of taking a heavy or light im- 
pression, as may be desired— the action of the 
set-screw R and lever Q being to raise or 
lower the platen by turning the eccentric 
shaft P forward or back, as may be desired. 
The eccentric shaft is here described as pass- 
ing through the platen. It may be arranged 
behind or underneath the platen, and produce 
the same result" Upon an examination at 
the office it was declared that there was an 
interference on the above-described claim and 
a claim set up by James Young, in these 
words: "Fifth. I claim the eccentric by 
means of which the impression is thrown off, 
substantially in the manner and for the pur- 
poses specified, to wit, the making and the 
mode of throwing off the impression, &c. 
These levers are of the first order" (meaning 
the arms of the platen),, "and have their ful- 
crum at H in the lower cross-bar of the 
frame. This fulcrum has an eccentric H (see 
Fig. 3), by turning which the impression is 
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thrown off or on at pleasure by raising or 
lowering the position of the platen, and this 
is effected by moving the hand-lever F, shown 
in Pig. 2. Instead of the eccentric being 
placed at this point, the fulcrum may be per- 
manent, and an eccentric or inclined plane 
put under the platen B, an obvious arrange- 
ment, that would be the equivalent of that 
described and represented." Of this declara- 
tion, due notice was given, a time appointed 
for the trial of the controversy between the 
parties, and the case was regularly tried up- 
on the proofs and evidence adduced by the 
respective parties, and a decision was given 
in favor of Young. Prom which decision an 
appeal has been taken, and, as before stated, 
the case is before me for revision. 

The reasons for the appeal are that he, the 
appellant, made the first application of the 
eccentric, pin, shaft, or movement, for the 
purpose of regulating or increasing or dimin- 
ishing the distance between the bed and plat- 
en of a printing-press a long time before Mr. 
Young adopted it; that he has furnished the 
commissioner of patents with abundant legal 
evidence of this fact; that he thinks the com- 
missioner of patents, in granting Mr. Young 
a patent for the use of the same thing in any 
particular location on a printing-press, has in- 
fringed on his just and legal rights, and 
made a decision directly opposed to both the 
law and facts in the case; that he first used 
the eccentric shaft for increasing and dimin- 
ishing the distance between the bed and plat- 
en of a printing-press, in connection with 
one end of a toggle or connecting-rod or pit- 
man, the other end of said toggle being con- 
nected with the platen, and that Mr. Young 
has merely placed the eccentric at the oppo- 
site end of the toggle or connecting-rod or 
pitman; that his so placing it is in fact and in 
law equivalent to his plan or device; that 
persons most skilled in mechanics have given 
this as their opinion, under oath— that if it is 
possible that the commissioner of patents has 
the power (which he denies) to grant to Mr. 
Young a patent for his particular location of 
his (appellant's) eccentric, it could not be 
used there without manifestly interfering 
with his rights; that "throwing off" or 
"throwing on" the impression on a printing- 
press are nothing but technical terms used to 
express the increasing or diminishing of the 
distance between the bed and platen. The 
other parts of the statement allude to sup- 
posed injustice done the appellant in giving 
him less in his patent of November 16th, 
1852, than he had a right to, and of the com- 
missioner's abandoning the ground of inter- 
ference in this case. This cannot now be 
properly considered as a part of this case. 
Whether the decision is correct or erroneous, 
must depend upon the evidence 'and proofs 
which have been acted upon in the trial be- 
fore the commissioner. The points on which 
•the parties seem to agree in this case are that 
the improvements in the printing-press for 



which they claim a patent, respectively, are 
substantially the same, and that the same are 
patentable; that said improvements consist 
in an eccentric shaft passing through or be- 
low the platen, in combination therewith, on 
an axis common to both, by means of which- 
the platen may be so regulated or adjusted 
that whilst in motion the impression may be 
thrown off or on without stopping the ma- 
chine. 

The simple question, then, is as to priority. 
James Young's proof establishes a drawing 
shown by him in the year 1850. The wit- 
nesses % on the part of Mr. Ruggles do not 
fix any precise time when they saw the im- 
provements as presented by the model in this 
case. His petition was filed on the 2Gth 
of February, 1851. Jedidiah Morse says Mr. 
Ruggles gave him the plan generally of the 
rotary press in the year 1849, but cannot say 
when the plan of the eccentric shaft or bear- 
ing was first communicated to him, but was 
in fact first used in the year 1S50 or 1851. 
This evidence is too vague and uncertain. 
The testimony of several other witnesses has 
been added, the substance of which, so far 
as is deemed material, will be now noticed. 
The testimony of William O. Hibbard con- 
sists of a description of the press called the 
Ruggles job-engine and a comparison be- 
tween that and the rotary press. He says 
that as regards the method of adjusting the 
distance between the bed and platen by 
means of an eccentric journal or bearing, 
he considers them identically the same in 
principle, the difference consisting only of 
form and structure; that the Ruggles job- 
engine has the eccentric crank-pin with a con- 
necting rod or pitman hinged to the platen, 
as already described -by him. Upon cross- 
examination he says that he had no knowl- 
edge of Mr. Ruggles ever having used an 
eccentric shaft or pin for a "throw off" (ex- 
cept in the rotary press) in combination with 
a platen; that he does not know when said 
last-mentioned press was made. Charles M. 
Morse states that it was made five years 
ago— July 2d, 1852, time of taking the depo- 
sition. John C- Crosman describes more 
particularly the contrivance and its movement 
as applicable to the same press. He says 
the eccentric shaft or pin is placed in a gear- 
wheel matching into the end of the toggle of 
the press, and turning it to the right or 
left increases or diminishes its distance 
from the centre of the wheel, and consequent- 
ly lengthens or shortens the toggle; the shaft 
was supported by passing through two 
flanges, the wheel answering for one of them ; 
its form was eccentric; it was made fast 
by a set screw passing through the ends of 
an arm on one end of it. By turning to 
the right or left— he means turning with and 
against the arm— the middle part of the shaft 
or pin was made eccentric. This shaft or 
pin itself could turn no other way, except 
in revolving upon its axis in its socket or 
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hearings. He says the contrivance was first 
made by Mr. Ruggles; that it was three or 
four years after Ruggles obtained his pat- 
ent, in the year 1840, when he first" saw it; 
it was on Mr. Buggies' press, which might 
have been as late as the year 1S45, but thinks 
it was earlier; it accomplished its object 
well, and has been applied to nearly all his 
presses— his larger ones— since that time. On 
cross-examination he says the mode of throw- 
ing off the impression was by moving the 
toggle out of the line" of the eccentrie-pin; 
this prevents the bed from rising. The of- 
fice of the eccentric-pin was to regulate or 
graduate the impression, but not to throw 
the impression off entirely; that he does not 
know that Mr. Ruggles ever did use an ec- 
centric-pin or shaft for throwing off the im- 
pression entire. Jedidiah Morse states that 
Mr. Ruggles originated a contrivance ap- 
plicable to printing-presses to vary the degree 
or amount of pressure with which the platen 
and bed of the press, with types, are brought 
together; he says the contrivance was a shaft 
having two centrics at each end, one at each 
end used for-turning the journal, and the two 
outer centrics used for turning the eccentric; 
he first saw it on Mr. Ruggles' press in the 
winter of 1844 or 1845; that it worked well. On 
his cross-examination he says the mode used 
by Mr. Ruggles in throwing off the impres- 
sion entire was by pulling a knob or handle 
connecting with the toggle towards the op- 
erator; this throws the toggle out of the line 
the eccentric describes. This examination 
appears to have been on the 1st of June, 1852. 
On the 1st of July, 1852, he was again ex- 
amined, on which last examination he gives a 
description of the Ruggles rotary-press and 
the use and operation of the eccentric-shaft 
by itself; that Mr. Ruggles first informed 
him of the plan of putting an eccentric-shaft 
into or behind the platen of a printing-press 
as early as the year 1845, and that he built 
and put it into practical operation the same 
year. on a press of his invention; that Mr. 
Ruggles gave him the plan, generally, of the 
rotary-press in the year 1849, but cannot 
say when the plan of the eccentric-shaft or 
bearing was first communicated to him, 
but in fact was introduced in the year 1850 
or 1851; that the eccentric-movement or bear- 
ing for regulating the distances between 
the bed and platen was used by Mr. Rug- 
gles in the year 1845 on his press known 
as the Ruggles job-engine. He then states 
what he terms the prominent features of that 
press, &c.; that the impressions on both 
are given by a crank movement, the only 
■difference being that on the rotary-press there 
are two connecting-rods or pitmans which 
pull the platen up against the type or bed, 
while on the .job-engine there is but one 
connecting-rod or pitman, which pushes the 
platen to the type or bed to give the im- 
pression; on the rotary-press the eccentric- 
shaft or bearing is introduced and operated 
at one end of the two connecting rods or 



pitmans, and oh the job-engine press at the 
opposite end, with one connecting-rod or pit- 
man. On this occasion the witness was not 
cross-examined, and says nothing as to the 
job-engine improvement in throwing off en- 
tirely; but I suppose that he does not mean 
to .be understood, from the terms he has 
used, as expressing the fact to be different 
from what he has said it was on that, oc- 
casion. 

The testimony on the part of the appellees 
will now be stated, or so much of the sub- 
stance as may be deemed material: William 
Henry Egle testifies to an interview which 
took place at the shop of James Young in the 
latter part of January, 1851, between Mr. 
Ruggles and Mr. Evans and Mr. Young, on 
the very subject of this improvement, which 
was then shown by Young to them on one of 
Mr. Ruggles' rotary-pr esses; that thereby, 
without stopping the motion of the press, a 
great deal of paper could be saved from waste 
when laid on crookedly; that his (Young's) 
improvement consisted of the use of an ec- 
centric-shaft, which passed through the platen 
and crank-arms, having a handle on the ex- 
treme end fastened to the eccentric-shaft, by 
turning which the effect was to lengthen or 
shorten the erank-arms, and so throw off or 
on the impression, as well as to regulate the 
impression, for which purpose it was used and 
was readily adapted. When Mr. Ruggles saw 
the improvement he said to Mr. Young, "I 
would have used a simple stop-pin to check 
it— that is, the eccentric— instead of your check 
plate and springs to check or stop it." Mr. 
Young then asked Mr. Ruggles whether he 
was aware that by having an eccentric through 
one crank-arm alone you cannot throw the im- 
pression off or on both sides. Ruggles said, 
"I see it runs all the way through the platen." 
Mr. Young said, "Of course; how else could 
the impression be thrown on both sides, or 
regulated, except the shaft run clear through 
the platen from side to side ?" Ruggles did not 
pretend to claim it as his invention at all. 
Joseph T. Rowand says he thinks, in Sep- 
tember or October, 1S50, Mr. Young showed 
him a plan or drawing of an improvement in 
a printing-press, which consisted of an ec- 
centric-shaft, which passed through the platen, 
and was intended to throw on or off the im- 
pression from the printing-press. It was aft- 
erwards put in operation and applied to one 
of Ruggles' printing-presses then in use by 
Young. Phinehas Dow says that on the 28th 
of October, 1850, he made an improvement in 
a printing-press for throwing off the impres- 
sion, &c, describing it as the other witnesses 
have done; the plan of said improvement was 
brought to him by James Young; the press 
on which it was put was built by Mr. Rug- 
gles. He proves that the difference in prin- 
ciple between that and Mr. Ruggles' job-press 
is, that by the latter the impression can be 
thrown off only by throwing the toggle out of 
gear, &c. He then particularly describes the 
improvement by Mr. Young, consisting of the 
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eccentric-shaft in combination with the platen 
and crank-arms, and proves, also, that Young's 
throw-off has this advantage: that the im- 
pression can he thrown off when the platen is 
almost touching the type, &c; that in Rug- 
gles', if the toggle were not thrown out of 
gear in time, before the cog-wheel in its rota- 
tion brought the eccentric-pin into connec- 
tion with the toggle, it could not prevent the 
impression being made. This witness was 
again examined on the 1st of July, 1852, but 
I can observe nothing materially variant from 
what he had already said on his first examina- 
tion. 

The amount of the testimony, then, on the 
part of the appellant appears to be that, as 
far back as the year 1S44 or 1S45, the ec- 
centric-shaft or pin was used in the Buggies 
job-engine, through or behind the platen, for 
regulating the distances between the bed and 
platen; that it was placed in a gear-wheel 
matching into the end of the toggle of the 
press, and by turning it to the right or left, 
it increased or diminished the distance from 
the centre of the wheel, and consequently 
lengthened or shortened the toggle. And some 
of the witnesses say it was identically the 
same in principle with the rotary-press; but 
the testimony also shows that in its operation 
the mode of throwing off the impression was 
by moving the toggle out of the line of the ec- 
centric-pin, which prevents the bed from ris- 
ing, and that the office of the eccentric-pin 
was to regulate or graduate the impression, 
but not to throw the impression off entirely. 
On the other hand, the testimony shows that 
Young's improvement consisted of the use of 
an eccentric-shaft, which passed through the 
platen and erank-arms, having a handle on the 
extreme end fastened to the eccentric-shaft, 
by turning which the effect was to lengthen 
or shorten the crank-arms, and so to throw 
off or on the impression, as well as to regulate 
the impression, and that this can be effected 
whilst the press is in motion and the platen 
is almost touching the type. The difference 
thus shown I think very material and im- 
portant. That part of the testimony, also, 
which states the circumstances that took place 
in the shop of Mr. Young in January, 1857, 
between Mr. Ruggles, Mr. Evans, and Mr. 
Young, warrants a strong inference that the 
principles of Young's improvement had not 
been known to Mr. Ruggles before that time, 
but were new to him. 

Upon the most careful examination, there- 
fore, of this case, with the reasons of appeal 
and the evidence applicable to the issue be- 
tween the parties, I am of opinion, and so de- 
termine, that James Young has established a 
priority of invention of the improvement of 
the printing-press, consisting of the eecentric- 
shaft, in combination with the platen, in 
throwing off and on the impression whilst the 
press is in motion, &c, as before stated, and 
that he is entitled to a patent therefor, and 
that the decision of the commissioner of pat- 
ents be affirmed. 



Case No. 12,123. 

In re RUGSDALE. 

[16 N. B. R. 215; i 25 Pittsb. Leg. J. 64.] 

District Court, D. Indiana. 1877. 

Bankruptcy— Tradesmen-— Who are. 

A bankrupt engaged in farming and trading 
live stock is not a tradesman within the meaning 
of section 5110 of the Revised Statutes. 

Henry O. Duncan et al., who are creditors 
of the bankrupt [William Rugsdale], filed 
specifications of the grounds of their objec- 
tion to his discharge, alleging: 1. Failure and 
refusal of bankrupt to surrender all his prop- 
erty. 2. Failure to keep proper books of ac- 
count. 3. Fraudulently procuring assent of 
creditor to discharge. These allegations being- 
denied by the bankrupt, and issue joined 
thereon, the matters in controversy were re- 
ferred by the court to Noble 0. Butler, Esq., 
one of the registers in bankruptcy thereof, 
for report and finding; who, after hearing the 
evidence, reported the testimony and the fol- 
lowing: 
By NOBLE O. BUTLER, Register: 
The proof does not sustain either the first 
or third specifications filed by the creditors. 
As to the second specification, it is shown 
that the bankrupt was engaged in farming 
and trading. His trading consisted in buying 
and selling live stock. The character of the 
"books of account" kept by him is revealed 
by his answers to questions 73, 79, SO, 81, 82, 
83, and a statement by him just at the close 
of his answer to question 132, upon an exam- 
ination under Rev. St. § 5086, the record of 
which is introduced as part of the evidence 
herein. They were evidently very imperfect. 
He did not keep an account of all his sales, 
and he thinks his books would "show about 
two-thirds or three-quarters of his business" 
only. They could hardly be considered "prop- 
er books of account" within the meaning of 
the law (Id. § 5110), which, while it does not 
enjoin any particular form of book-keeping, 
certainly requires that it should exhibit a 
full and accurate account of one's business 
transactions. But the law imposes this duty 
upon merchants and tradesmen. It is not 
claimed that the bankrupt is a merchant (who 
is defined to be, in one sense, a trader, by 
Webster, and by Burrill and Bouvier in their 
Law Dictionaries), but that he is a trades- 
man. It will be observed that this is not 
the same expression used in section 5021, 
which makes the stoppage of payment of 
commercial paper by a "trader" an act of 
bankruptcy. According to the decision under 
this section, and the definition of the term by 
the English courts, the occupation of the 
bankrupt may be designated as that of a 
"trader." And primarily these words "trader" 
and "tradesman" mean one who trades, and 
they have been treated by the courts in many 
instances as synonymous. But in their gen- 

i [Reprinted from 16 N. B. R. 215, by permis- 
sion.] 
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eral application ana usage, I think, they 
describe different vocations. By "tradesman" 
is usually meant a shopkeeper. Such i& the 
definition given the word in BurrilTs Law 
Dictionary. It is used in this sense by Adam 
Smith. He says (Wealth of Nations): "A 
tradesman in London is obliged to hire a 
whole house in that part of the town where 
his customers live. His shop is on the ground 
floor," etc., etc. Dr. Johnson gives it the 
same meaning, and quotes Prior and Gold- 
smith as authorities. It was held by Bell, J., 
in 4 Pa. St 472, to mean, in the United 
States, a mechanic or artificer whose liveli- 
hood depends on the labor of his hands; or, 
in a more enlarged sense, any person engaged 
in mechanical pursuits or employments; but 
the English definition seems to be more ac- 
curate even in this country. The bankrupt, 
however, does not come within either of 
these descriptions of a tradesman; and, for 
this reason, I think that seetion 5110 does 
not apply to him. I find, therefore, on the 
whole that the specifications ought to be dis- 
missed. 

GRESHAM, District Judge. The ruling of 
Mr. Register Butler is approved, and the 
clerk will make the proper entry. 



Case No. 13,134. 

In re RUHL. 

[5 Sawy. 186.] i 

District Court, D. Nevada. May 15, 1878. 

Pardon — Condition ai. on Payment of Fine — 
Poor Convict. 
One Rnhl was sentenced to sis months im- 
prisonment, to pay a fine and costs and stand 
committed until they were paid; he was par- 
doned on condition that he pay the fine and 
costs: Meld, that he was not entitled to his dis- 
charge as a poor convict under section 1042 of 
the Revised Statutes, until he paid the fine and 
costs or had been in jail six months and thirty 
days. 

This is an application on the part of Man- 
uel Ruhl for his discharge from custody, up- 
on habeas corpus. The facts are that at the 
last term of this court he was convicted of 
a violation of the revenue laws, and sen- 
tenced to be imprisoned six months and pay 
a fine of one hundred dollars and costs, and 
stand committed until such fine and costs 
were paid. On April 11, the president grant- 
ed Ruhl "a full pardon on condition that he 
shall first pay the fine and costs aforesaid." 
The petitioner having remained in jail thir- 
ty days after the granting of this pardon, 
and not having paid the fine and costs, ap- 
plied to T. J. Edwards, United States com- 

i [Reported by L. S. B. Sawyer, Esq., and here 
reprinted by permission.] 
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missioner, under section 1042 of the Revised 
Statutes, for a discharge as a poor convict. 
The commissioner refused a certificate on 
the ground that, the pardon being condi- 
tional and the condition not having been 
performed, the sentence of imprisonment 
was still in force. 

Wells & Stewart, for petitioner. 
O. S. Yarian, U. S. Atty., opposed. 

HILLYER, District Judge. The petition- 
er's counsel contend that upon the facts of 
this case the prisoner Ruhl is entitled to his 
discharge under section 1042 of the Revised 
Statutes. That section declares that "when 
a poor convict sentenced by any court of the 
United States to pay a fine or fine and costs, 
whether with or without imprisonment has 
been confined in prison thirty days solely for 
the non-payment of such fine or fine and 
costs" he may make application, etc. 

The argument of counsel is, that since the 
pardon is conditional upon the payment of 
the fine and costs, and Ruhl would be en- 
titled to his liberty if he paid them, it fol- 
lows that he is confined, in the language of 
the law, "solely for the non-payment of 
such fine and costs." This is specious, but 
not sound. For, while it is true that if Ruhl 
could now pay the fine and costs he would 
be entitled to his discharge by virtue of the 
pardon, it is not true that while the fine and 
costs remain unpaid he is confined solely for 
the non-payment thereof. The sentence of 
imprisonment is still in force. 

The president may annex a lawful condi- 
tion to a pardon either precedent or sub- 
sequent. Ex parte Wells, 18 How. [59 U. 
S.] 307. It rests upon the grantee to per- 
form the condition; if the condition is not 
performed, the original sentence remains in 
full force and may be carried into effect. Id.; 
Flavell's Case, 8 Watts & S. 197. If the con- 
dition is precedent, the operation of the par- 
don is postponed until the condition is per- 
formed; if subsequent, the pardon goes into 
effect immediately, yet becomes void when- 
ever the condition is broken. 1 Bish. Cr. Law, 
§ 760. 

The condition in this case is precedent, and 
until the fine and costs are paid the sen- 
tence, as well for the imprisonment as the 
fine and costs, remains in full force. The par- 
don is wholly inoperative until the fine and 
costs are paid, because that is the condition 
precedent to its becoming operative. Unless, 
therefore, the fine and costs are sooner paid 
the prisoner will not be entitled to his dis- 
charge, under section 1042, until he has served 
out the entire six months imprisonment and in 
addition thirty days for non-payment of his 
fine and costs. 
Prisoner remanded. 
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Case Wo. 12,125. 

RULE v. PARKER. 

[Brunner, Col. Cas. 239; i 1 Cooke, 365.] 

Circuit Court, D. Tennessee. 1813.2 

Taxation — Sales — Compliance with Statute. 

To support a title under a tax sale a strict com- 
pliance with the statute is requisite, and where 
the reputed owner is proceeded against as 
though he were occupier, the sale is illegal. 

A grant issued to one Grant, who conveyed 
to the plaintiff [Rule's lessee]. The land in 
question was sold for the direct tax as the 
property of Grant, and purchased by Smith 
and Bradford. They sold to Parker, and the 
collector made him a deed. Many objections 
were made to the title derived under the sale 
for the direct tax; but the points upon which 
the cause turned will be seen in the following 
opinion of the court. 

Mr. Whiteside, for plaintiff. 
Haywood & Dickinson, for defendant. 

BY THE COURT. This is a proceeding by 
which a man's property is to be taken from 
him without the interference of a court, and 
not in the common course of law. It is a 
summary and an extraordinary proceeding. 
Whoever claims title under it must show 
that he has complied with all the requisites 
which the law has prescribed in order to 
guard against fraud and imposition. The ad- 
vertisements required by the act to precede 
a sale ought to be proved to have been made, 
so as to satisfy a jury that they were made. 
Circumstances indicative of the fact may be 
received at this distance of time; and some 
such circumstances have been given in evi- 
dence in the present case, such as the produc- 
tion of one gazette, in which the advertise- 
ment appears. But there is one objection 
which the court deems fatal. The surveyor's 
book describes the land and its situation, and 
states Grant to be the reputed owner. The 
collector's book states him to be the occupier 
or possessor, and it is proved that Grant lived 
in Kentucky. Had it appeared upon the col- 
lector's book that he was only the reputed 
owner, there would have been a publication 
as directed by the act of 1798, c. 92, § 11 
[Folwell's Ed. 204; 1 Stat. 600, c 75], as 
well as the publication required by the thir- 
teenth section. It is indeed argued by the 
counsel for the defendant that the publication 
is only requisite in the case of an unknown 
person, whose personal property is intended 
to be seized by the collector for raising the 
taxes due, and is only preparatory to such 
seizure. I am of opinion, however, that it is 
equally necessary in the case of a person who 
is known, but is the resident of another state 
or country; and that in the case of an ab- 
sentee both advertisements are necessary, as 
directed by the eleventh and twelfth sections 

1 [Reported by Albert Brunner, Esq., and here 
reprinted by permission.] 

2 [Affirmed in 9 Cranch (13 U. S.) 64.] 



of the act of 1798. As to the objection that 
a demand by the collector ought to have pre- 
ceded the sale, that could not be, for the re- 
puted owner was not in the collection dis- 
trict. Nor does the court perceive the weight 
of the objection as to sending a statement of 
the taxes due to the collector of the district 
where Grant resided. The district spoken of 
in the act meant one in the state, and under 
the care and superintendence of the same su- 
pervisor as the district from whence it must 
be sent. 

Verdict for the plaintiff. 

This case went to the United States supremo 
court on a writ of error, and the judgment ol 
this court was affirmed. See 9 Cranch [13 U. 
S.] 64. 
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In re RULE OF COURT. 

[3 Woods, 502.] i 

Circuit Court, N. D. Georgia. March Term, 1877. 

Criminal Law — Complaint — Sufficiency of Af- 
fidavit — Pijobable Cause— Real Accusek. 

1. An affidavit made solely upon information 
derived from others whose names are not giv- 
en, by a person who swears that he has good 
reason to believe, and does believe, that a cer- 
tain person, naming him, has committed an of- 
fense against the laws, describing it, does not 
meet the requirements of article 4 of the amend- 
ments to the constitution of the United States. 

[Quoted in U. S. v. Tureaud, 20 Fed. 623. 

Cited in Re Gourdin, 45 Fed. 843.] 
[Cited in State v. Sureties of Krohne (WyOv 

34 Pac. 5.] 

2. The probable cause mentioned in that arti- 
cle which is to be supported by oath or affirma- 
tion, and upon which alone a warrant can issue, 
must be submitted to the committing magis- 
trate, who must judge of the sufficiency of the 
ground shown for believing the accused party 
guilty. 

[Quoted in U. S. v. Tureaud, 20 Fed. 623. 
Cited in U. S. v. Polite, 35 Fed. 59.] 

3. The magistrate, before issuing a warrant, 
should have before him the oath of the real ac- 
cuser to the facts on which the eharge is based, 
and on which the belief or suspicion of guilt is 
founded. 

[Quoted in V. S. v. Tureaud, 20 Fed. 623; Re 
Dana, 68 Fed. 894.] 

[In the matter of a rule of court prescrib- 
ing the duty of circuit court commissioners 
In certain cases.] 

BRADLEY, Circuit Justice. I am inform- 
ed by his honor, the district judge, that great 
inconvenience is caused *u this district by 
the arrest of persons charged with offenses 
against the revenue laws, against whom no 
sufficient evidence can be produced, either be- 
fore the grand jury to warrant an indictment, 
or before the traverse jury to justify a con- 
viction, whereby much useless expense is 
caused to the government, and the personal 
liberty of the people is unnecessarily inter- 

i [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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fered with. One cause of this evil seems to 
■be the fact that warrants are issued upon 
the affidavit of some officer, who, upon the 
relation of others whose names are not dis- 
closed, swears that, upon information, he has 
reason to believe, and does believe, the per- 
son charged has committed the offense char- 
ged. The district judge, not being satisfied 
that this is a sufficient ground for issuing a 
warrant of arrest, has desired my advice in 
the matter. After examination of the sub- 
ject, we have come to the conclusion that 
such an affidavit does not meet the require- 
ments of the constitution, which, by the 
fourth article of the amendments, declares 
that the right of the people to be secure in 
their persons, houses, papers and effects 
against unreasonable searches and seizures 
shall not be violated; and that no warrants 
shall issue but upon probable cause, support- 
ed by oath or affirmation, describing the 
place to be searched and the persons to be 
seized. It is plain from this fundamental 
enunciation, as well as from the books of 
authority on criminal matters in the common 
law, that the probable cause referred to, and 
which must be supported by oath or affirma- 
tion, must be submitted to the committing 
magistrate himself, and not merely to an 
official accuser, so that he, the magistrate, 
may exercise his own judgment on the suffi- 
ciency of the ground shown for believing the 
accused person guilty; and this ground must 
amount to a probable cause of belief or sus- 
picion of the party's guilt In other words, 
the magistrate ought to have before him the 
oath of the real accuser, presented either in 
the form of an affidavit, or taken down by 
himself by personal examination, exhibiting 
the facts on which the charge is based and on 
which the belief or suspicion of guilt is 
founded. The magistrate can then judge for 
himself, and not trust to the judgment of 
another, whether sufficient and probable 
cause exists for issuing a warrant. It is 
possible that by exercising this degree of 
caution, some guilty persons may escape 
public prosecution, but it is better that some 
guilty ones should escape than that many in- 
nocent persons should be subjected to the ex- 
pense and disgrace attendant upon being ar- 
rested upon a criminal charge, and this was 
undoubtedly the beneficent reason upon 
which the constitutional provision referred 
to was founded. 

In view of these considerations, and to cor- 
rect the evil alluded to, we have prepared 
and now make the following general order 
for the guidance of the commissioners of this 
court, in the manner of issuing warrants of 
arrest against persons charged with crime, to 
wit: No warrant shall be issued by any com- 
missioner of this court for the seizure or ar- 
rest of any person charged with a crime or 
offense against the laws of the United States 
upon mere belief, or suspicion of the person 
making such charge; but only upon probable 
cause, supported by oath or affirmation of 
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such person, in which shall be stated the 
facts within his own knowledge constituting 
the grounds for such, a belief or suspicion. 



RULON, The VIRGINIA. See Case No. 16,- 
974. 



Case No. 12,137. 

RUMACH v. The QUEEN OF THE SOUTH. 
[See Case No. 657a.] 



Case "No. 12,128. 

RUMBALL v. The PACIFIC. 
[See Case No. 10,643.] 



Case No. 12,129. 

RUMER v. SCHELL. 
[See Case No. 11,676.] 

Case ISTo. 12,130. 

RUMFORD CHEMICAL WORKS v. FIN- 
NIB. 

[2 Flip. 459; 25 Int. Rev. Rec. 209; 7 Reporter, 
742; 20 Alb. Law J. 18.] i 

Circuit Court, W. D. Tennessee. May 13, 1879. 

New Trial — Affidavits of Jurors — Computa- 
tion of Verdict. 

1. Affidavits of jurors are not admissible to 
show the mode of computation adopted by the 
jury to be contrary to the law and the evidence. 

2. On motion for a new trial defendants of- 
fered affidavits of jurors to show the method 
of calculation adopted by the jury, with items 
of debit and credit as allowed in determining the 
verdict, to demonstrate that such verdict was 
contrary to the law as charged by the court, and 
unsupported by the evidence. 

[Action for the infringement of a patent. 
On motion for a new trial, among other 
grounds, the defendants offered affidavits of 
certain of the jurors, showing the method of 
calculation adopted by the jury, with all 
the items of debit and credit as allowed in 
determining the verdict, to demonstrate, as 
they alleged, that the verdict was contrary to 
the law as charged by the court, and not 
supported by the evidence.] 2 

H. T. Ellett and Pierce & Dix, for the mo- 
tion. 

Geo. Gantt and McKissick & Turley, against 
the motion. 

HAMMOND, District Judge. The jury 
having made a mistake in their figures, by 
which the verdict was rendered at one thou- 
sand dollars more than they really found, 
on information to the court and counsel and 



1 [Reported by William Searcy Flippin, Esq., 
and here reprinted by permission. 20 Alb. Law 
J. 18, contains only a partial report,] 

2 [From 25 Int. Rev. Rec. 209.] 
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upon application of the jury, the mistake was 
corrected by entering a remittitur as appears 
by the record. The plaintiffs waived any 
affidavits of the jurors to show that mistake 
and confess it. Nevertheless, the defend- 
ants offer to prove by the affidavits the mode 
of calculation adopted by them to reach the 
verdict, (the jury having preserved their 
figures) in order to show as a ground for a 
new trial that it was contrary to the evidence, 
and not authorized by the charge of the 
court. The supreme court of the United 
States, in XL S. v. Reid, 12 How. [53 U. S.] 
361, 366, declined to lay down any rule on 
the subject, and I do not find that they have 
since considered it. It is certainly contrary 
to the English cases to admit these affidavits, 
and it is said that Tennessee is the only state 
where they are admitted. "Public policy for- 
bids the introduction of jurors' affidavits to 
prove anything which may have transpired 
in the jury room whilst consulting upon 
their verdict. To allow verdicts to be over- 
thrown by the evidence of jurors would open 
a door for tampering with the jury, and 
might lead to consequences, in their opera- 
tion on judicial proceedings, of every mis- 
chievous and pernicious character. To guard 
against such consequences, it is better the 
door should be at once closed against the 
introduction of jurors as witnesses to over- 
turn their verdict. By the ancient law and 
practice the affidavits of jurors might be re- 
ceived to impeach their verdict; but previous 
to our Revolution, at least as early as 1770, 
the doctrine in England was distinctly ruled 
the other way, and has so stood ever since. 
It is admitted, notwithstanding a few adju- 
dications to the contrary, that it is now 
well settled, both in England and, with the 
exception of Tennessee, perhaps in every 
state of the Confederacy, that such affidavits 
cannot be received, and, we believe, upon 
correct reasoning. If it were otherwise, but 
few verdicts could stand. It would open the 
widest door for endless litigation, fraud and 
perjury, and is condemned by the clearest 
principles of justice and public policy." Grah. 
& W. New Trials, 1429, 1430. 

It is probable that this court is not bound 
by the Tennessee practice on this subject, 
but I do not place the judgment on that 
ground. Indianapolis & St. L. R. Co. v. 
Horst, 93 U. S. 291, . I think the Tennessee 
cases, all taken together, go only to the ex- 
tent of admitting affidavits of the jurors to 
show misconduct, such as casting lots or 
playing cards for their verdict; and not to the 
extent of attacking the judgment of the jury 
by showing it to be defective in the intel- 
lectual process employed in reaching the ver- 
dict. Caruth. Lawsuit, § 384; Crawford v. 
State, 2 Yerg. 60; Booby v. State, 4 Yerg. 
Ill; Hudson v. State, 9 Yerg. 407; Bennett 
v. Baker, 1 Humph. 399; Johnson v. Perry, 2 
Humph. 570; Harvey v. Jones, 3 Humph. 
157; Norris v. State, Id. 333; Saunders v. 
Fuller, 4 Humph. 518; Fletcher v. State, 6 



Humph. 256; Cochran v. State, 7 Humph. 
545; Nelson v. State, 10 Humph. 518; Lus- 
ter v. State, 11 Humph. 170; Lewis v. Moses, 
6 Cold. 197; Galvin v. State, Id. 283; Mem- 
phis & C. R. Co. v. Pillow, 9 Heisk. 253; 
Wade v. Ordway, 1 Baxt. 229; Dunnaway v. 
State. 3 Baxt. 206. See, also, Hall v. Robin- 
son, 25 Iowa, 91; Hovey v. Luce, 31 Me. 
346; Little v. Larrabee, 2 Me. 7, and note; 
Jackson v. Dickenson, 15 Johns. 309; Ex 
parte Coykendall, 6 Cow. 53. Motion over- 
ruled. 



Case Wo. 13,131. 

RUMFORD CHEMICAL WORKS v. 
HECKER. 

[1 Ban. & A. 135.] i 

Circuit Court, D. New Jersey. April, 1874. 

coxtinoaxce — illxess of codnsei, — motion at 
Fikst Term. 
In this case two motions were made, one on 
behalf of the complainant, that the cause be set 
down for trial, and the other on behalf of the 
defendant, for a continuance to the next term 
and for relief from a stipulation for its trial 
at the present term. The cause had been at is- 
sue for more than four months, and the time 
for taking testimony had expired and had not 
been extended by the court. Notice had been 
given by complainant's counsel, that the cause 
would be placed on the calendar, aud thirty 
days' additional time for the taking of testimony 
had been allowed to the defendant by the com- 
plainant's counsel, upon the condition that the 
cause should be put on the calendar and argued 
at such time as the court would hear it. The 
cause was placed upon the calendar and the 
court was ready for the arguments. It appeared 
from affidavits and the certificate of a physician, 
read upon the motion for a continuance, that 
the defendant's attorney, who had from the first 
been intimately connected with and had charge 
of this case, and previous cases involving the 
same subject matter, was unable, by reason of 
protracted ill health, to argue the cause, and 
that it was necessary he should have at least 
three months' rest, before he could undertake 
professional labors, and undergo the mental 
anxieties connected with important law suits. 
Under these circumstances, the court granted 
the motion for a continuance, stating, that as 
the motion was made at the first term after the 
joinder of issue, it should be considered fa- 
vorably, although, ordinarily, it would not be a 
safe ground upon which to rely, when the pro- 
ceedings had been long pending and the sick- 
ness of long standing. 

[This was a bill in equity by the Rumford 
Chemical Works against George Y. Hecker 
for the infringement of letters patent No. 
14,722, granted to E. N. Hosford, April 22, 
1856, reissued June 9, 186S, No. 2,979. Heard 
on motion for a continuance.] 

C. A. Seward, for complainant 
Keller & Blake, for defendant. 

NIXON, District Judge. Two motions are 
made in this case by the counsel of the re- 
spective parties: (1) A motion, on behalf of 
the complainant, that the cause be set down 
for trial at the present term; and, (2) a mo- 

i [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 
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tion, on behalf of the 'defendant, for a con- 
tinuance to the next term, and for relief from 
a stipulation for its trial at this term. 

The original bill was filed September 25, 
1873, and the cause was at issue on the 4th 
of December last. Under the 69th rule in 
equity, the time for taking testimony ceased 
on the 4th of March, unless the time was 
enlarged, by order of the court, for some 
special cause shown. No application has been 
made by either party for such purpose, and 
hence, after notice given by the counsel of 
the complainant on January 24th, that the 
case would go on the calendar at the March 
term, and after thirty days of additional time 
for taking testimony was procured of com- 
plainant by the defendant, and agreed to by 
the counsel of complainant, on the condition 
that the case should be put on the calendar, 
and argued at such time as the court would 
hear the same; it was placed on the calen- 
dar, and the court is now ready for the ar- 
gument. _ 

I have" read all the affidavits accompany- 
ing the moving papers on each side, and 
duly considered their contents. I find much 
to justify the complainant's motion, that the 
cause should be set down peremptorily for 
hearing at this term, and little to authorize 
the court to grant the defendant's motion for 
a continuance to the September term, except 
the protracted indisposition of Mr. Keller. 
For that reason alone, I am inclined to yield 
to the defendant's request. Mr. Keller's in- 
timate connection with, and control over, the 
previous cases, in which the subjects and 
questions of the present case were largely in- 
volved, not only render his services of peculiar 
value to the defence, but make it difficult 
to supply his place with other counsel. 

No question is raised in regard to the present 
unsettled condition of his health. The certifi- 
cate of his family physician, Dr. Weber, is clear 
upon this point He says: "In my opinion, 
three months, at least, of absolute rest will 
be required to restore Mr. Keller's health, so 
as to enable him to undertake the professional 
labors, and undergo the mental anxieties, con- 
nected with important law suits; and I have 
no doubt that any attempt on his part, to do 
so before, will be followed by renewed at- 
tacks of pneumonia, and that not only his 
health will be injured, much more than it is 
even now, but also his life may be put in 
danger." 

The court listens more readily to such a sug- 
gestion, as a reason for postponement, when 
it comes at the first term after issue joined. 
It would not be a safe ground to rely upon 
ordinarily, when the proceedings have been 
long pending, and the sickness of long stand- 
ing. 

However desirable it may be to the com- 
plainant to have the hearing before the sum- 
mer vacation,, in which desire we are in full 
sympathy, the reasons disclosed by the de- 
fendant for a continuance of the case, un- 
der existing circumstances, are deemed suffi- 



cient to authorize the court to grant his mo- 
tion, and it is ordered accordingly. 

In regard to the request of the complainant 
that an injunction should issue against the 
defendant, if his motion should be allowed, 
it is only needful to add, that the case, pre- 
sented upon the bill and answer, is not one 
for a provisional injunction; and no intima- 
tions have been made to the court that the 
defendant is not entirely responsible. If such 
proof had been Offered, the court, on allow- 
ing the motion, would have been strongly in- 
clined to require ample security of the de- 
fendant, for the payment of all damages and 
profits, for the subsequent use of the alleged 
infringed patent of the complainant, upon the 
failure to file which, an injunction would have 
been ordered until the hearing and final de- 
cree. 

[For other cases involving this patent, see 
note to Rumford Chemical "Works v. Lauer, 
Case No. 12,135.] 



Case ETo. 12,132. 

RUMFORD CHEMICAL WORKS v. 
HECKER et al. 

[11 Blatchf. 552; 1 Ban. & A. 120; 5 O. G. 644; 
1 Am. Law T. Rep. (N. S.) 519.] i 

Circuit Court, S. D. New York. April 16, 1874. 

Patents — Suits in Several Courts — Applica- 
tion for Injunction — When to be 
Made— Account. 

In a suit in equity, in this court, on letters 
patent, containing four claims against two de- 
fendants, J. and G., the plaintiff had a decree 
adjudging infringement of the fourth claim, and 
an account of profits, and an injunction. The 
accounting was proceeded with. One of the de- 
fendants, G., was called as a witness for the 
plaintiff, on the accounting, and objected to 
giving certain information asked, on the ground 
that the inquiry went beyond the scope of the 
claim infringed, untal the defendants could ap- 
ply to this court foi instructions. The plaintiff 
then brought a suit in equity in New Jersey, 
on the same patent, against G- alone, claiming 
to recover in it, for the time covered by the 
suit in this court, damages for the infringement 
covered by the suit in this court, (such dam- 
ages not being claimed in the bill in the suit in 
this court, it having been filed before the enact- 
ment of the 55th section of the act of July 8, 
1S70, (16 Stat. 206) and also profits and dam- 
ages for the infringement of the patent after the 
date of the decree in the suit in this court. 
Proofs for final hearing were taken and closed 
in the suit in New Jersey. The plaintiff also 
brought suits for infringement in South Caro- 
lina and Georgia, against persons who had in- 
fringed only by selling articles bought by them 
from the defendants in the suit in this court. 
The taking of proofs for final hearing in the 
South Carolina suit had been closed. The defend- 
ants in the suit in this court then applied to this 
court, in the suit in this court, for an injunc- 
tion restraining the plaintiff from further prose- 
cuting the said other three suits, and from com- 
mencing other suits against purchasers from 
them, alleging that they had been called on to 
account, in the suit in this court, for the making 
and selling of the articles covered by the said 
other three suits: Held, that this court had no 

i [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, reprinted in 1 Ban. & A. 120, and 
here republished by permission.] 
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power, in the suit in this court, to regulate the 
conduct of the plaintiff by injunction or stay 
■or repression, except as regarded proceedings 
m this suit, and that the New Jersey suit might 
properly have been brought even in this court, 
and that, as to the New Jersey and South Caro- 
lina suits, the application, to be entertained at 
all, should have been made before the plaintiff 
took proofs for final haaring. 

[Cited, but not followed, in Allis v. Stowell, 
16 Fed. 788. Cited in Kelley v. Ypsilanti 
Dress-Stay Manuf'g Co., 44 Fed. 22; Strait 
v. National Harrow Co., 51 Fed. 820.] 

[This was a bill in e'quity by the Rumford 
Chemical Works against John Hecker and 
-George V. Hecker for the infringement of let- 
ters patent No. 14,722, granted to E. N. Hos- 
ford, April 22, 1856, reissued June 9, 1868, No. 
2,979. Heard on application for an injunc- 
tion to restrain plaintiffs from prosecuting 
other suits.] 

William M. Evarts, for plaintiffs. 
Charles F. Blake, for defendants. 

BLATCHFORD, District Judge. In this 
<:ase, on the 20th of March, 1873, after final 
hearing on pleadings and proofs, a decree was 
made, adjudging the first three claims of the 
reissued letters patent granted -to the plain- 
tiffs, June 9th, 1S68, on which the suit was 
brought, to be void, and the fourth claim 
thereof to be valid, and decreeing that the de- 
fendants had infringed said fourth claim, and 
should account to the plaintiffs for the profits 
in consequence of said infringement, and 
should be perpetually enjoined from infringing 
said fourth claim. [Case No. 12,135.] The 
said reissued letters patent were granted for 
an "improvement in pulverulent acid for use 
in the preparation of soda powders, farina- 
ceous food, and for other purposes." The four 
claims of the patent are as follows: (1) "As a 
new manufacture, the above described pul- 
verulent acid." (2) "The manufacture of the 
above described pulverulent phosphoric acid, 
so that it may be applied in the manner and 
for the purposes above described." (3) "The- 
mixing, in the preparation of farinaceous food, 
with flour, of a powder or powders, such as 
described, consisting of ingredients of which 
phosphoric acid, or acid phosphates, and al- 
kaline carbonates, are the active agents, for 
the purpose of liberating carbonic acid, as de- 
scribed, when subjected to moisture or heat, 
or both." (4) "The use of phosphoric acid or 
acid phosphates, when employed with alka- 
line carbonates, as a substitute for ferment or 
leaven, in the preparation of farinaceous 
food." The accounting ordered was entered 
upon, and in the course of it the defendant 
George V. Hecker was called as a witness on 
the part of the plaintiffs, before the master, 
and showed that, when the suit was com- 
menced, the defendants were making and sell- 
ing self-raising flour, in preparing which they 
used an acid called the "Lauer acid"; that, be- 
fore the said decree was made, they discon- 
tinued the use of the Lauer acid; that, after 
they so discontinued using the Lauer acid, J 
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they used, at times, in the preparation of self- 
raising flour, as a substitute for the Lauer 
acid, a substance which they made, and which 
was manufactured from bone black, muriatic 
acid and sulphuric acid, and, at other times, a 
substance purchased by them; that they used 
both down to the time he was testifying, in 
November, 1873; and that, during the same 
time, they used other acids, of which the prin- 
cipal one was tartaric acid. He was then ask- 
ed by the plaintiffs to cause to be prepared 
from the books of the defendants a statement 
showing, from the time they began to use the 
Lauer acid, which was in April or May, 1868, 
the amount of self-raising flour sold by the de- 
fendants, made by the use of the Lauer acid; 
and the amounts of such flour sold by them, 
made by the use of acids which they manu- 
factured; and the amounts of such flour sold 
by them, made by the use of acids which they 
purchased. The defendants objected to the 
giving of this information, on the ground that 
the accounting could only extend to the use of 
the flour in making bread by any of the de- 
fendants. The master ruled that the state- 
ment must be prepared, but the witness de- 
clined to prepare it until the defendants could 
apply to the court for instructions in the prem- 
ises. Such application has not been brought 
to a hearing. The only acid passed upon, on 
the question of infringement, before the de- 
cree was made, was the Lauer acid. None of 
the acids used after the use of the Lauer acid 
was discontinued have as yet been passed up- 
on in this suit or by this court, on the ques- 
tion of infringement. The proceedings' on 
such accounting have proceeded no further, 
and have not been concluded. 

In September, 1873, the plaintiffs brought a 
suit in equity in the circuit court for the dis- 
trict of New Jersey, on the same patent, 
against the said George V. Hecker alone. The 
bill in that suit sets out the bringing of this 
suit; that it was brought before the passage 
of the patent act of July 8th, 1870; and that 
the bill in it did not pray for a recovery or 
assessment of the damages sustained by the 
plaintiffs by the infringement of the patent by 
the defendants. The bill in that suit then 
prays that the damages sustained by the 
plaintiffs, by the infringement of the patent 
by George V. Hecker, since the granting of 
the patent, may be assessed and adjudged to 
the plaintiffs. It then sets out the making of 
the said decree in this suit, and avers that, 
since said decree was made, George V. Heck- 
er. has discontinued making, using and selling 
the acid which was made, used and sold by . 
him at the time of the filing of the bill in 
this suit, and which was so made, used and 
sold by him prior to the entry of the said de- 
cree in this suit, and that he has substituted 
and uses a new, other and different pulveru- 
lent acid from that used by him at the com- 
mencement of this suit, and during its prog- 
ress, and that such new acid is not embraced 
within said decree, and has not been adjudg- 
ed by the court to be an infringement of the 
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plaintiffs' rights tinder said patent, and is not 
properly subject to tie accounted for in the 
accounting ordered by said decree, but forms 
the subject of a new, distinct and independ- 
ent suit. It then avers, that, since the 20th of 
March. 1873, (the date of the decree in this 
suit,) George V. Hecker has infringed the' pat- 
ent by making, using and selling the pulveru- 
lent acid in infringement of the claims of the 
patent, and prays that he may account for and 
pay over to the plaintiffs the damages they 
have sustained by his unlawful acts prior to 
the 20th of March, 1873, and also the dam- 
ages they have sustained by his wrongful acts 
since the 20th of March, 1873, and also his 
gains and profits by reason of such unlawful 
manufacture, use and sale since March 20th, 
1873, of such pulverulent acid made in ac- 
cordance with the claims of the patent The 
answer of George V. Hecker, in the suit in 
New Jersey, admits that, after the making of 
the said decree, he ceased to manufacture and 
use acid prepared in the manner in which the 
acid which was the subject of the bill in this 
suit was prepared, and that he has since made 
and used an acid, but states that he is igno- 
rant, and cannot answer, whether said acid is 
substantially the same as, or an equivalent 
for, the acid which was the subject of this 
suit, and avers that it would require a scien- 
tific research to enable him to answer touch- 
ing the nature and character of said acid. 
This answer was sworn to on the 3d of De- 
cember, 1873. The taking of proofs in the 
New Jersey suit was commenced on the 22d 
of January, 1S74. It was continued by both 
parties during March, 1874, and has been con- 
cluded. 

The plaintiffs have also brought a suit in 
equity on the same patent, since September, 
1873, in the circuit court for the district of 
South Carolina, against Benjamin Feldmann 
and Robert Teskey. The bill therein avers the 
making, using and selling by them, since the 
granting of the patent, of pulverulent acid in 
infringement thereof, at Charleston. The an- 
swer denies that the defendants have made, 
used or sold any bread, or any self-raising 
flour, manufactured or prepared by them, and 
avers that all of the self-raising flour they 
have used or sold has been bought by them 
of the agents of John Hecker and George 
V. Hecker. The taking of proofs in the South 
Carolina suit was begun on the 17th of Feb- 
ruary, 1874, and was continued by both parties 
during March, 1874, and has been concluded. 
A like suit in equity was brought by the 
plaintiffs in February, 1874, in the circuit 
court for the Southern district of Georgia, 
against Julius Koox. The bill therein avers 
the making, using and selling by him, since 
• the granting of the patent, of pulverulent acid, 
in infringement thereof, at Savannah. That 
suit has been proceeded with no further. 

The defendants in this suit now apply to the 
court therein, for an injunction restraining the 
plaintiffs from further prosecuting said suits 
in New Jersey, South Carolina and Georgia, 
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and from commencing other suits against pur- 
chasers of self-raising flour from the defend- 
ants in this suit. The application is based on 
the facts, that the self-raising flour sold by the 
defendants in the suits in South Carolina and 
Georgia, was made by the defendants in this 
suit, and sold by them to the defendants in 
the suits in South Carolina and Georgia; that 
the defendants in this suit have been called 
on to account in this suit, for the making and 
selling of the self-raising flour sold by them to 
the defendants in the suits in South Carolina 
and Georgia, and for the making and selling 
of the self-raising flour covered by the New 
Jersey suit; and that the proofs of infringe- 
ment relied on in the evidence in the suits 
in New Jersey and South Carolina, are sales 
of self-raising flour in September, 1873, and 
November, 1873, respectively. 

If this court were applied to, by the defend- 
ants in this suit, to stay the accounting under 
the decree therein, on the ground that the- 
plaintiffs had, by inequitable conduct, debar- 
red themselves from the right to proceed with 
such accounting, or to exclude certain mat- 
ters from the accounting, on the ground that 
the plaintiffs had, by inequitable conduct, de- 
barred themselves from the right to have such 
matters included in the accounting, the ap- 
plication would be recognized as one based on 
sound principles. The pursuit by the plain- 
tiffs, in another suit, against George V. Heck- 
er, of an accounting for the same things 
sought to be accounted for against him in this 
suit, might be ground for excluding such 
things, as respects him, from the accounting 
in this suit, unless the plaintiffs should elect 
to abandon such pursuit in the other suit. 
But it is difficult to see upon what recognized 
or sound principle this court has any jurisdic- 
tion or power or right, on the bill filed in this 
suit, to assume to regulate the conduct of the 
plaintiffs by injunction or stay or repression, 
except as regards the proceedings in this suit. 
The plaintiffs are a Ehode Island corporation. 
They have come into this court by bill, and 
submitted themselves to its jurisdiction, only 
so far as it may be necessary for this court to 
make orders to regulate the proceedings in 
this suit, and decrees giving or withholding 
the relief sought by the bill in this suit To 
grant the injunction asked for, would be to 
turn the defendant into the plaintiff, and the 
plaintiff into the defendant, and to administer 
independent affirmative relief in favor of a 
party, without his coming into court as an 
actor, by bill or other pleading containing alle- 
gations capable of being put in issue by 
formal pleading or of being contested on 
proofs, and to do so on matters arising post 
litem motam. 

Independently of these considerations, it 
may be remarked, that the New Jersey suit, 
on the allegations of the bill in it, sustained 
by those of the answer in it, is one which 
might very properly have been brought even 
in this court. 

Moreover, the application, to be entertained 
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at all in respect to the New Jersey and South 
Carolina suits, should have heen made before 
the plaintiffs had been put to the trouble and 
expense of taking their proofs for final hear- 
ing. The application is denied. 

[For other cases involving this patent, sea 
note to Rumford Chemical Works v. Lauer, 
Case No. 12,135.] 



Case "No. 12,133. 

RUMFORD CHEMICAL WORKS T. 
HECKER. 

[2 Ban. & A. 351; i 10 O. G. 289.] 

Circuit Court, D. New Jersey. June, 1876. 

Patents — Final Decree — Effect of Decision of 

co-ohdinate coukt — baking powder 

— Chemical Equivalents. 

1. The complainant brought a suit, in another 
district, against the defendant, founded upon the 
same patent, and the court in that suit declared 
three of the claims void for want of novelty, but 
sustained the fourth claim and entered an in- 
terlocutory decree referring the case to the 
master to take an account: Held, tiat as the 
decree was not final, it did not make the ques- 
tion of the novelty of the claims res adjudicata. 

[Cited in Harmon v. Struthers, 48 Fed. 261.] 

2. Although an interlocutory decree entered 
in another suit between the same parties, un- 
der the same patent, does not conclude them, it 
does not follow that the controversy between the 
litigants remains open as it would have re- 
mained if there had been no previous adjudica- 
tion. 

3. The decisions of a co-ordinate court, upon 
the same subject-matter should, in comity, be 
followed, where there does not appear to be new 
or additional or contradictory evidence, which 
imDels the court in the second hearing, to a 
different result. 

TCited in Hancock Insoirator Co. v. Regester, 
35 Fed. 63; Brown Manuf'g Co. v. Mast, 53 
Fed. 582.] 

4. Authorities relating to the custom adopted 
by the judges, of following the rulings of each 
■other upon the same point, noticed. 

5. Authorities upon the distinction between 
chemical and mechanical equivalents noticed. 

6. A claim for "the use of phosphoric acid or 
acid phosphates when employed with alkaline 
carbonates as a substitute for ferment or leaven 
in the preparation of farinaceous food," is in- 
fringed by the use of acid phosphates and bicar- 
bonate of soda mixed with flour, although the 
combination when at rest or uneseited is not 
bread, and requires the addition of water and 
heat to produce a chemical action which will 
set free the carbonic acid, and convert the flour 
into risen dough ready for the oven. 

7. The sale by the defendant of the constitu- 
ents of the complainant's patent with the in- 
tent and further purpose of enabling the buyer 
to turn the compound into bread, by the appli- 
cation of water and heat, places him in the at- 
titude of an infringer. 

TCited in Alabastine Co. v. Pavne, 27 Fed. 
5fi0; Hatch v. Hall. 30 Fed. 614; Boyd v. 
Cherry, 50 Fed. 282.] 

8. The fourth claim of reissued patent No. 
2,979, granted to the Rumford Chemical Works, 
assignee of V. Horsford, June 9, 1868, for "pul- 
verulent acid for use in the preparation of soda 

i [Reported by Hubert A. "Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] J 



powders, farinaceous food, and for other pur- 
poses," held valid. 

[This was a bill in equity by the Rumford 
Chemical Works against George V. Hecker 
for the infringement of letters patent No. 
14,722, granted to E. N. Horsford, April 22, 
1S56, reissued June 9, 1868, No. 2,979.] 

C. A. Seward, for complainant, 
Keller & Blake, for defendant 

NIXON, District Judge. The questions, 
raised by the pleadings in this case, are with- 
in a narrower range than the arguments of 
counsel would seem to indicate. Some mat- 
ters have been settled by previous adjudica- 
tion between the parties. 

The complainant is a corporation, organized 
under the laws of the state of Rhode Island, 
and claims to own, by assignment, certain 
letters patent, No. 14,722, originally granted 
to Eben N. Horsford, April 22, 1856, for an 
"improvement in preparing phosphoric acid 
as a substitute for other solid acids." 

After the second reissue of said patent, 
June 9, 1868 [No. 2,979], the complainant filed 
a bill, against this defendant, in the Southern 
district of New York, alleging an infringe- 
ment of said reissue, in which a decree was 
entered, March 20, 1873, the court holding 
the first, second and third claims of the said 
patent, as reissued, void, but affirming the 
validity of the fourth claim, adjudging the 
defendant to have infringed the same, and 
ordering an account of the profits in conse- 
quence thereof. Whether such infringement 
had taken place solely by a use of what was 
named in the fourth claim, irrespective of 
any selling by the defendant, of the mixture 
claimed in the third claim, or whether it had 
taken place also through sales by the de- 
fendant, of such mixture, in connection with 
a use of it by the vendees, under the fourth 
claim, was treated as a question not then to 
be decided, but to arise in evidence, to be 
given on the accounting, in regard to the 
facts attending the sales, and the use made 
by the vendees, of the mixture sold. 

The prayer of the bill in the above case 
was for an account of the profits only— it 
having been filed before the passage of the 
patent act of July 8, 1S70, in the 55th section 
of which (16 Stat 206) it is enacted that 
"the court shall have power, upon bill in 
equity filed by any party aggrieved, to grant 
injunctions according to the course and prin- 
ciples of courts of equity, to prevent the vio- 
lation of any right secured by patent, on 
such terms as the court may deem reason- 
able; and upon a decree being rendered in 
any such case for an infringement, the com- 
plainant shall be entitled to recover, in addi- 
tion to the profits to be accounted for by the 
defendant, the damages the complainant has 
sustained thereby, and the court shall assess 
the same, or cause the same to be,assessed, 
under its direction, and the court shall have 
the same powers to increase the same in its 
discretion, that are given by the act to in- 
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crease- the damages found by verdicts in ac- 
tions upon the case." 

The hill in this case, filed since the enact- 
ment of the above section, sets up the decree 
in the first-mentioned suit, and alleges that 
it was to recover profits only, and prays (1) 
for the damages which the complainant has 
sustained, m consequence of the infringe- 
ment of the reissued patent, by the defend- 
ant, prior to the 20th day of March, 1873, 
and also (2) for the damages, and gains and 
profits, subsequent to that date, on the 
ground, that, since then, the defendant had 
substituted a new acid for the one on which 
the recovery was had, and which new acid 
was not embraced within the former decree. 
The answer of the defendant admits the 
decree in the circuit court of. the United 
States for the Southern district of New York, 
in the suit between the same parties, and 
that the court sustained the validity "of the 
fourth claim of the complainant's reissue; 
but alleges, that, by the same decree, it be- 
came res adjudicata between the complain- 
ant and defendant; that the first, second and 
third claims of the patent were invalid and 
void, and that the complainant ought not to 
be heard, on any allegations in this court, 
that said claims are good and valid in law. 
It further avers, that the defendant should 
not be held to answer, in this suit, for any 
of the matters alleged against him prior to 
the decree. It admits, that, after the enter- 
ing of the said decree, the defendant ceased 
to manufacture and use acid, prepared in the 
manner in which the acid, which was the 
subject of the former bill, was prepared; 
and, that he has since made and used an 
acid, but whether it is substantially the 
same as, or an equivalent for, the acid which 
was the subject of the former suit, he is 
ignorant, and cannot answer; -and avers that 
it would require a scientific research to en- 
able him to answer, touching the nature and 
character of said acid. It further denies the 
infringement of the complainant's patent, by 
" the defendant, and also that Horsford is the 
original and first inventor of the alleged in- 
vention. 

Issue was duly joined, the proofs taken, 
and the case set down for hearing at the 
September term of 1874. But before the ar- 
gument, to wit, on the 12th day of Septem- 
ber, an application was made to the court, 
on behalf of the defendant, for leave to file 
■a supplemental answer, and to open the proofs 
x'or further evidence. The motion was based 
on the existence of certain alleged facts, 
which had come to the knowledge of the de- 
fendant, and which," either did not exist, or 
were not within his personal cognizance, , at 
the time of filing his answer, or when the 
testimony was closed. These facts were: 
(1) That since the filing of said answer, the 
defendant had been ordered by the circuit 
■court of the United States for the Southern 
district of New York, to answer interroga- 
tories, which he had before refused to an- 
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swer before the master, on the accounting in 
the New York suit, and which fully disclosed 
the amount and the extent of big business, in 
the use of all acids in the manufacture and 
sale of self-raising flour, from the date of the 
reissued patent, to June 13, 1874; and, (2) 
that the acid which the defendant used, since 
the 20th of. March, 1873, was a dry, fine, 
homogeneous powder, containing as an ac- 
tive agent, phosphoric acid, in an available 
condition, to be used as a substitute for tar- 
taric acid, in decomposing an alkaline car- 
bonate in making bread without the use of 
ferment, and is, in fact, the same acid as that 
which was held by the court, in the said 
suit pending in the circuit court of the Unit- 
ed States for the Southern district of New 
York, to be the acid, the manufacture and 
use of which is described and claimed in the 
complainant's patent 

After argument, I refused the motion, be- 
ing satisfied in regard to the first stated fact, 
that no evil or injustice could arise to the 
defendant, as, at most, it simply involved the 
question of double accounting, which was at 
all times under the control of the court; and 
in regard to the second," that, if the allegation 
was material, it came too late, as by the use 
of the most ordinary diligence, he could 
have ascertained it before the answer was 
put in. 

After the hearing, and while the cause was 
sub judice, another application was made by 
the defendant, to have the case opened, and 
a supplemental answer .filed, alleging, in sub- 
stance, (1) that all the self-raising flour sold 
by the defendant, as charged in the bill of 
complaint, was by him purchased of Heeker 
& Brother, in the city of New York, and that 
the said Heeker & Brother had accounted to 
the complainant herein therefor, in the suit 
of the Rumford Chemical Works against 
Heeker & Brother, then pending in the cir- 
cuit court of the United States for the South- 
ern district of New York; and, (2) that the 
invention described in the letters patent of 
the complainant, was described in "The Ele- 
ments of Experimental Chemistry," by Wil- 
liam Henry, M. D., F. E. S., eleventh edition 
in two volumes, published by Robert Desil- 
ver, 111 Walnut St., Philadelphia, 1831. Vol- 
ume 1, pp. 323, 324, c. 7, § 5. 

This motion was also refused, for the rea- 
sons assigned on the previous application, 
and for the additional reason, that the 
amendment' secondly proposed, was in the 
nature of cumulative evidence on the issue 
of want of novelty in the complainant's pat- 
ent, and had reference only to the first and 
second claims of said patent, which, accord- 
ing to the view that the court was disposed 
to take of the case, were not involved in the 
present controversy. 

The complainant's reissue, the infringe- 
ment of which is alleged, has reference to a 
chemical composition or product, useful in 
the making of bread— a matter which closely 
touches the comfort and well-being of the 
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whole family of man. Prof. Horsford was 
familiar with the methods in use when he 
obtained his original patent. He knew of 
yeast or leaven; of cream tartar, saleratus 
and tartaric acid, and his object was to find 
some other compound, which, being mixed 
with flour, would produce the necessary po- 
rosity or lightness, and at the same time 
would increase the healthfulness of the 
bread, and diminish the cost of its produc- 
tion. A reference to the different reissues 
will show, that at the start he had not de- 
veloped in his own mind, nor did he fully 
comprehend, all the beneficial results which 
were to flow from his alleged invention. 

The original patent, No. 14,722, "for im- 
provement in preparing phosphoric acid as 
a substitute for other solid acids," was gran- 
ted April 22d, 185C. In the schedule he al- 
leges, that he has invented a new and im- 
proved preparation or substance, being a 
substitute for a pulverulent acid, for use in 
the manufacture of soda powders and other 
similar compounds, where a dry acid is re- 
quired. After stating the proportions of the 
ingredients and the processes of the manu- 
facture, he proceeds to say, that "the object 
is to obtain available phosphoric acid in such 
form, that it may be intimately mixeu with 
dry alkaline carbonates or other sensitive 
chemical compounds without decomposing 
them, or entering into combination with 
them, except upon the addition of moisture 
on the application of artificial heat. This 
requires that the acid, or acid phosphates be 
mixed with a neutral diluting agent, as flour 
or starch, to increase the extent of surface, 
that the action may be prompt when mois- 
ture or heat is applied, and at the same time, 
to more or less invest the particles of acids, 
to prevent them from action or contact, 
while dry. * * * As a dry, brittle powder, 
the article has the advantages of a pulveru- 
lent acid; may be handled, weighed, stirred, 
etc., as tartaric acid or cream tartar, and, 
as a substitute for these and a variety of 
similar pulverulent acids and acid salts, has 
many uses in manufactures. It may, among 
other uses, be mixed with dry alkaline car- 
bonates (carbonate of potassa or carbonate 
of soda), and remain in this state without 
evolution of carbonic acid until moistened or 
heated, thus making it a substitute for cream 
tartar and tartaric acid, in the preparation 
of yeast powder or baking powder." 

His sole claim is "for pulverulent phos- 
phoric acid, for neutralizing alkaline bases 
and producing carbonic acid, at will, from a 
mixture of said pulverulent acid with alka- 
line carbonates, upon the addition of mois- 
ture or heat, or both." 

On the 7th of May, 1867, the complainant, 
as the assignee of Horsford, surrendered the 
patent and obtained reissue No. 2,597, for an 
"improvement in the manufacture of phos- 
phoric acid and phosphates for use in the 
preparation of food, and for other purposes." 
In this reissue he makes the following addi- 



tion to the schedule of the original patent: 
"The acidified mixture, prepared in accord- 
ance with the foregoing specification, is 
called by the inventor 'Pulverulent Phos- 
phoric Acid.* The acid agent, which this 
preparation places in available condition, is 
phosphoric acid, as tartaric acid is the avail- 
able acid agent in cream tartar, and this is 
used as a substitute for tartaric acid or 
cream tartar, to decompose alkaline carbon- 
ates in the well-known process of making 
bread, cake, etc., without the use of ferment 
or leaven. It may be well to add, that the 
substance produced and used, in substan- 
tial accordance with this invention, yields 
phosphates of lime and the alkalies, which 
are important constituents of human food, 
and which are, in a great degree, removed 
from the flour in the process of bolting, and 
thus the nutritious qualities of which it has 
been deprived are restored to the flour, and 
in general terms, the various forms of fari- 
naceous food are enriched with phosphates 
at the same time and with the same agents, 
that are provided for a substitute for ferment 
or leaven:" and then claims as follows: 
First, the mixing, in the preparation of fari- 
naceous food, with flour, of a powder or pow- 
ders, such as described, consisting of ingre- 
dients of which phosphoric acid or acid phos- 
phates and alkaline carbonates are the active 
agents, for the purpose of liberating carbonic 
acid, as described, when subjected to mois- 
ture, or heat or both. Second, the use of 
phosphoric acid or acid phosphates when em- 
ployed with alkaline carbonates, as a sub- 
stitute for ferment or leaven in the prep- 
aration of farinaceous food. 

Subsequently, another surrender was made, 
and a new reissue, No. 2,979, was obtained 
June 9, 1S68, for an "improvement in pulver- 
ulent acid, for use in the preparation of soda 
powders, farinaceous food, and for other pur- 
poses." 

He therein states, as an addition to the 
former schedule and specifications: "I am 
aware that acid phosphates have been used 
as f ertilizers, but, because of the method pur- 
sued in their manufacture, their coarseness, 
dark color and offensive impurities, they 
were totally unfit to be used in the prepara- 
tion of food. I am also aware that acid 
phosphates and phosphoric acid, in a liquid 
or more or less viscid condition, have been 
prepared in the laboratory of the chemist; 
but neither of these forms of phosphoric acid 
or acid phosphates possesses the properties 
essential to the purpose for which I design 
to employ them. The body which I have 
invented and above described, is a form of 
acid phosphate of lime or of mixed acid phos- 
phate of lime and phosphoric acid, in which 
the phosphoric acid is the active and valuable 
constituent, free from the objectionable qual- 
ities of the above-mentioned bodies." 

He further alleges, that his invention is a 
dx-y, fine, white, homogeneous powder, unob- 
jectionable on account of odor, taste or com- 
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position, and that these traits— together with 
the restoration to the flour of the phosphates 
— which are, to a great degree, lost in remov- 
ing the bran in the process of bolting— are 
the essential, requisites in any compound for 
obtaining the best results in the practical 
preparation of self-raising flour. He then 
claims: 1. As a- new manufacture, the 
above-described pulverulent acid. 2. The 
manufacture of the above-described pulveru- 
lent phosphoric acid, so that it may be ap- 
plied in the manner and for the purposes 
above described. 3. The "mixing, in the prep- 
aration of farinaceous food, with flour, of a 
powder or powders such as described, con- 
sisting of ingredients of which phosphoric 
acid or acid phosphates and alkaline carbon- 
ates are the active agents, for the purpose 
of liberating carbonic acid, as described, 
when subjected to moisture, or heat or both. 
4. The use of phosphoric acid or acid phos- 
phates, when employed with alkaline car- 
bonates, as a substitute for ferment or leaven 
in the preparation of farinaceous food. 

The first of these claims is for the acid; 
the second, for the process by which it is 
produced; the third, for the mixing of the 
acid with flour, thereby forming a marketa- 
ble commodity, having all the preliminary 
steps toward breadmaking completed, except 
the addition of water, and baking; and, the 
fourth, for the use of the combined materials 
in the making of bread. In their construc- 
tion, it is insisted by the counsel for the de- 
fendant, that the complainant is estopped 
by the decree of the circuit court for the 
Southern district of New York, from any in- 
quiry into the validity of the first, second 
and third claims. That suit was, substantial- 
ly, between the same parties, and involved 
the same subject-matter, but the third es- 
sential requisite seems to be wanting to 
make the question res adjudicata between 
the parties, to wit, a final decree. The mat- 
ters involved in the controversy were not 
fully settled. Not only was an account order- 
ed to be taken, but the learned judge ex- 
pressly reserved for future consideration the 
questions of costs and the compensation to 
be allowed to the master. The supreme court 
has repeatedly held, that decrees like the one 
under consideration, were not final, but in- 
terlocutory. Barnard v. Gibson, 7 How. [48 
U. S.] 630; Beebe v. Russell. ]Q How. [60 U. 
S.] 2S5; Humiston v. Stainthorp, 2 "Wall. [69 
IT. SJ 106. In Beebe v. Russell, supra, Mr. 
Justice Swayne, in delivering the opinion of 
the court, said: "A decree is understood to 
be interlocutory, whenever an inquiry as to 
matter of law or fact is directed, preparatory 
to a final decision. * * * When a decree 
finally decides and disposes of the whole 
merits of the cause, and reserves no further 
questions or directions for the future judg- 
ment of the court, so that it will not be neces- 
sary to bring the cause again before the court 
for its final decision, it is a final decree." 

But, although there has been no final de- 
20fed.cas. — 85 



cree rendered in the cause,, that concludes the 
parties in this court, it does not follow that 
the controversy between the litigants remains 
' open, as it would have remained, if there had 
been no adjudication there. That court is 
one of co-ordinate jurisdiction. The question 
of the novelty of the claims of the complain- 
ant's reissue was submitted to its considera- 
tion, and after the aid of full and exhaustive 
argument, by very able counsel, the learned 
judge held that the first and second claims 
of the patent were anticipated by Lawes, 
and the third by Fowler, and that the three 
were void for want of novelty. 

What effect should such a decision have 
upon the action of this court? Some rule of 
comity must be observed, especially in regard 
to the construction of patents, which are in 
the nature of franchises, granted by the gov- 
ernment to the citizen, the scope and limits 
of which are first examinable in the circuit 
courts, and afterward, if need be, by a com- 
mon appellate tribunal. I have long been of 
the opinion, that the interests of the public 
will be best conserved, and the respect and 
authority of the eourts best maintained, by 
following in all instances the decisions of the 
courts upon the same subject-matter of con- 
troversy, when, after a fair comparison of the 
testimony in the two cases, there does not 
appear to be new, or additional or contradic- 
tory evidence which impels the court, in the 
second hearing, to a different result It has 
long been the custom of the justices of the su- 
preme court, at the circuits, to adopt the rul- 
ings of each other upon the same point, even 
where their own judgment would probably 
have been different, if the question had been 
one of first impression. In arguing the case 
of Washburn v. Gould [Case No. 17,2141. 
the counsel for plaintiffs called Mr. Justice 
Story's attention to the opinion of Justice Mc- 
Lean in Brooks v. BIcknell [Id. 1,944], that 
under the law, as It then stood, a patent 
could be renewed by the administrator of a 
deceased patentee, whereupon that learned 
judge interposed: "The rule of comity al- 
ways observed by justices of the supreme 
court, in cases which admitted of being car- 
ried before the whole court, was to conform 
to the opinions of each other, if any had been 
given. Such decisions amounted to author- 
ity, which, though not conclusive, were oper- 
ative whenever the question should be car- 
ried up, and, therefore, although' his mind 
was not without much difficulty on this point, 
he should rule for the plaintiffs, in conform- 
ity with the opinion of Mr. Justice Mc- 
Lean." 

Observing the same rule of comity in the 
present case, I adopt the construction given 
by Judge Blatchford to the several claims of 
this reissue, and hold (1) that the fourth 
claim is valid, and (2) that the question of 
the novelty of the first,, second and third 
claims is not an open one here, at the pres- 
ent stage of the litigation between these par- 
ties. I do this somewhat reluctantly as to 
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the third claim, because it seems to me, that 
the learned judge has not discriminated with 
his usual accuracy between the use of ehem- , 
ieal and mechanical equivalents; but has as- 
sumed, that the same rule obtains in the one 
case as in the other. He says that the acid 
phosphate of Horsford is a mere equivalent 
for the tartaric acid of Fowler, as much so as 
a screw or lever is a mechanical equivalent 
for a pulley. This is doubtless true, unless 
new results are produced by the substitution 
of the new acid; but, since the leading case 
of Crane v. Price, 1 Webst. Pat. Cas. 409, 
it has not been considered safe to invoke the 
ordinary doctrine of equivalents, in con- 
struing patents for new manufactures or 
compositions of matter. The supreme court 
in Hicks v. Kelsey, 18 Waif. [85 U. S.] 674, 
seems to recognize the authority and prin- 
ciples of that case, by observing: "In Crane 
v. Price, it is true, the use of anthracite in- 
stead of bituminous coal with the hot-blast 
in smelting iron ore, was held to be a good 
invention, inasmuch as it produced a better 
article of iron at a less expense. But that 
was a process of manufacture, and in such 
processes a different article replacing an- 
other article in the combination, often pro- 
duces different results. The latter case is 
more analogous to the cases of composition 
of matter than it is to those of machinery; 
and in compositions of matter a different 
ingredient changes the identity of the com- 
pound, whereas an iron .bar in place of a 
wooden one, and subserving the same pur- 
pose, does not change" the identity of a ma- 
chine." 

But I am not disposed to dwell upon this, 
as I incline to the opinion, that a fair con- 
struction of the fourth claim of the com- 
plainant's patent, renders the third claim of 
little practical value. 

I come next to the question of infringe- 
ment, and whether the proofs sustain this 
issue depends upon the construction of the 
fourth claim of the complainant's patent. 
The evidence is, that the defendant manu- 
factured and sold a self-raising flour. The 
application of usual chemical tests to the 
compound, revealed the fact that the mate- 
rials selected to be mixed with the flour, 
were the bi-carbonate of soda and the acid 
phosphate, which were substantially produced 
by Lawes in the manufacture of manure, but 
which, according to the testimony were first 
applied by Prof. Horsford in the making of 
bread. It is true, that this combination 
when at rest or unexcited, is not bread, and 
that it requires the addition of water and 
heat to produce a chemical action, which 
will set free the carbonic acid, and convert 
the flour into risen dough ready for the oven. 

It is further shown, that the defendant ad- 
vertised and sold large quantities of self- 
raising flour, thus prepared, and claimed, in 
his communications to the community, and in 



order to arrest the public attention, that his 
"self-raising flour is an invaluable article for 
producing in a few minutes, by the addition of 
cold water only, without yeast or salt, the 
most nutritious and wholesome bread." And 
he recognized Prof. Horsford as the inventor 
of the improved ingredients for producing the 
self-raising property imparted to the flour, 
not only by paying to the owner of the pat- 
ent, from 1862 to 1S68, large sums of money 
for the use of these ingredients, but by re- 
ferring to him, from, time to time, in his pub- 
lications and advertisements, as one of our 
most eminent chemists, to whom the public 
was indebted for the invaluable invention or 
discovery. 

Does such a preparation and sale, for the 
purpose of being used by the purchaser, in 
making of bread, infringe the fourth claim, 
which is defined by the inventor to be, "the 
use of phosphoric acid or acid phosphates, 
when employed with alkaline carbonates, as 
a substitute for ferment or leaven in the 
preparation of farinaceous food"? 

I think the proof of what the defendant 
did, to wit, use the constituents of the com- 
plainant's patent' with the intent and further 
purpose of enabling the buyer to turn the 
compound into bread, by the application of 
water and heat, places him in the attitude 
of an infringer; that it establishes, at least, 
a prima facie case of infringement, and 
throws upon the defendant the burden of 
showing, that the self-raising flour thus pre- 
pared by him, was not, in fact, used for 
breadmaking. Such antecedent steps taken 
by him in mixing a compound to be used in 
the making of bread, with such avowals of 
the purpose and use for which it was made, 
and followed by large sales by the defend- 
ant, bring the case within the principle of 
Wallace v. Holmes [Case No. 17.100] and 
of Renwick v. Pond [Id. 11,702]; and there 
must be a decree against the defendant for 
the infringement of the fourth claim of the 
complainant's patent, and for an injunction 
and an account. 

I am in doubt, whether the decree should 
also embrace the damages from the date of 
the reissue to the 20th of March, 1S73— the 
period of time covered by the decree in New 
York, in which profits only were prayed for 
and recovered. I incline to the opinion, that 
a fair construction of the 5oth section of the 
act of 1870 (16 Stat. 206) only allows a de- 
cree for the damages arising from the spe- 
cific infringement, alleged in the bill of com- 
plaint. If, however, the counsel of the com- 
plainant desire to be heard further upon that 
point, the solicitor may so prepare the de- 
cree, that the master shall be instructed to 
take a separate account for damages, if any, 
prior to March 20th, 1873, and I will hear the 
parties on exceptions to the master's report. 

[For other cases involving this patent, see 
note to Case No. 12,135.] 
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Case Wo. 12,134. 

RUMFORD CHEMICAL WORKS v. 
HECKER. 

[2 Ban. & A. 386; i 11 O. G, 330.] 

Circuit Court, D. New Jersey. Sept, 1876. 

Courts— County— Patents— Fhofits— Damages — 
injunction. 

1. Where certain claims of a reissued patent 
had been declared void in a suit in another dis- 
trict, under the same patent, and the court in 
this suit declined to consider them, it is proper 
to enter a decree which will give to the defend- 
ants all the benefit of a direct adjudication that 
such claims are void, and which will also reveal 
the distinct ground on which the court refused 
to look into the question of the novelty of such 
claims, namely, that, in comity, it was not now 
■an open one, between the parties in this court 

2. Where in a suit between the same parties, 
in another district the court had ordered an 
account of the profits to be taken, the bill hav- 
ing been filed after the enactment of section 
4921 of the Revised Statutes of the United 
States, which provides for the allowance of 
damages in addition to the profits in an equity 
suit: Meld, that it would be proper for the mas- 
ter to take a separate account of the profits for 
the period of infringement before the passage 
■of said act, and that the question of the con- 
struction of tfie statute would 'properly come up 
■on exceptions to the master's report 

3. The ordinary practice as to the granting of 
an injunction, is, that it may, as a matter of 
■course, follow a decree in favor of the com- 
plainant on the merits, unless the defendant is 
able to show to the court such facts and cir- 
■cnmstances in the case as make it manifest that 
the equities between the parties demand the 
withholding of the injunction until after the ac- 
count has been taken. 

4. Courts have the power to withhold ap in- 
junction, and usually will do so in eases where 
by granting it there seems to be more danger of 
producing an irreparable injury to the 'defend- 
ant than of preventing it on the part of the 
■complainant. 

5. Where one court had sustained the patent, 
but had not passed upon the construction to 
be given to a claim in it, having taken that ques- 
tion under advisement, and for that reason re- 
fused to grant an injunction until the coming in 
■of the master's report: Meld, that it was proper 
for this court, whjeh had expressed an opinion 
as to the scope and meaning of the claim, to 
srant an injunction in conformity with the opin- 
ion before the accounting had been taken. 

[Cited in Consolidated Roller-Mill Co. v. 
Coombs, 39 Fed. 806.] . 

[This was a bill in equity by the Rumford 
-Chemical Works against George V. Hecker, 
for the infringement of letters patent No. 14,- 
722. granted to E. N. Hosford, April 22, 1856, 
reissued June 9, 1868, No. 2,979.] 

O. A. Seward, for complainant 
Keller & Blake, for defendant 

NIXON, District Judge. I have examined 
the two deerees respectively proposed by the 
counsel of the complainant and the counsel 
of the defendant, and the arguments by 
which they are sustained, and I am of the 
•opinion, that the form submitted by the coun- 
sel of the complainant should be approved. 

i [Reported by Hubert A. Banning, ,Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 



Without noticing a few verbal differences, 
it may be said, that the chief contention be- 
tween the parties may be reduced to three 
points. 

1. Whether this court should decree, affirm- 
atively, that the first, second and third 
claims of the complainant's reissued patent 
are void, in the words of the decree in the 
suit pending in the circuit court of the Unit- 
ed States for the Southern district of New 
York, or whether it should simply decree, 
that, as a matter of comity, it declines to ad- 
judge the question of the novelty of these 
claims in view of the adjudication of the co- 
ordinate court? 

Not holding the subject-matter to be res ad- 
judicata, it seems to me that the form of the 
decree, hi this regard, proposed by the com- 
plainant, is the proper one. In its practical 
effect on the accounting, it will give to the 
defendant all the benefit of a direct adjudi- 
cation that these claims are void for want of 
novelty: and at the same time it will not mis- 
lead, as it reveals the distinct ground on 
which the court declined to look into the 
question: to wit that, in comity, it was not 
now ah open one, between the parties in this 
court 

2. 'Whether under the circumstances of the 
proceedings here, and in the circuit court of 
the United States for the Southern district of 
New York, the decree should authorize the 
complainant to take a separate account for 
damages from June 9, 1868, to March 20, 1873 
—the period of accounting for gains and prof- 
its ordered in the New York suit? 

In delivering the opinion of the court, I 
took occasion to intimate, that I was inclined 
to believe that the fair construction of sec- 
tion 4921 of the Revised Statutes only al- 
lowed a decree for the damages arising from 
the special infringement alleged in the bill of 
.complaint . But the question was one of first 
impression. The counsel of the parties, on 
the argument, did not seem to have directed 
their attention especially to the point on 
which it turned. The statute was new, and 
introduced extraordinary and anomalous 
methods in equity proceedings. Under these 
circumstances, I thought it was best for both 
parties, to allow the complainant to have a 
separate accounting, if, after the intimation 
of the court, it decided to risk the costs of 
failure to sustain its claim for damages, and 
to hear an argument on the question of con- 
struction on exceptions to the master's report 
I assumed and still assume, that the account- 
ing for gains and profits in the New York 
case, during this period of time, would make 
the labor comparatively light, as the mate- 
rials needed for the two purposes are sub- 
stantially the same. I find no reason, after 
considering the argument of the defendant's 
counsel, to change my opinion. 

3. Whether the present is one of the class 
of cases where the court ought to withhold 
an , injunction until after the accounting and 
the final decree? It is undoubtedly true, that 
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there are such cases, although I do not as- 
sent to the proposition of the learned counsel 
of the defendant, "that within a comparative- 
ly few years, it has become the established 
practice in the second and third circuits to 
stay injunctions upon the application of the 
defendant, until the coming in of the master's 
report." No such practice has ever prevailed 
in this circuit, although sporadic instances 
may be found where the court has very prop- 
erly listened to and heeded such applications. 
On the other hand, the ordinary practice is 
for an injunction, as a matter of course, to 
follow a decree in favor of the complainant 
, on the merits, unless the defendant is able to 
show the court, such facts and circumstances 
existing in the ease, as make it manifest, that 
the equities between the parties .demand the 
withholding of the injunction until after an 
accounting has been had. Courts have the 
power to withhold it, and usually will do so, 
in those cases where by granting the injunc- 
tion, there seems to be more danger of pro- 
ducing an irreparable injury to the defend- 
ant, than of preventing it on the part of the 
complainant. 

The injunction now proposed to be taken, 
is drawn in the precise words used in the de- 
cree of March 20, 1873, in favor of the com- 
plainant, against the defendant, in the circuit 
court of the United States for the Southern 
district of New York, as appears from the 
defendant's answer, filed in this suit. 

But the defendant objects to it, in sub- 
stance, because this court, in sustaining the 
validity of the fourth claim, has given to it 
a different and broader construction, than did 
Judge Blatchford in his opinion. I have not 
differed from that learned judge, in the sense 
of contradicting his judgment, and I can 
hardly imagine a case in which I should feel 
willing to do so. But in construing this claim, 
I have expressed an opinion in favor of its 
scope and meaning, in accordance with the 
view of the complainant, which view, as I un- 
derstand it, had previously been submitted to 
Judge Blatchford, and upon which, holding 
the matter under advisement, he has refused 
to pass, until the coming in of the master's 
report. 

- While matters were in this condition there, 
the counsel for the complainant applied to the 
learned judge for an injunction to restrain 
the defendant from doing what the court had 
not yet determined he had no right to do, 
and he very properly refused to grant it. 
His refusal is now invoked by the counsel of 
the defendant as a reason why this court 
should refuse. But the circumstances are 
different. In the one case the judge was 
asked to grant an injunction in advance of his 
opinion, and in the other, in conformity with 
it. 

The long delay of several months, which 
seemed unavoidable, in settling the decree, 
has given to the defendant ample opportuni- 
ty of so arranging and adjusting his business, 
that he need not suffer special practical in- 



convenience from an injunction. If he has 
not availed himself of such opportunity, jt is 
not the fault of the court or the complainant. 
I find no circumstances, connected with the 
past relations of the defendant to the com- 
plainant's patent, and no facts in the case, 
which will justify me in taking it out of the 
ordinary course, or in refusing to the com- 
plainant the full benefit of a decree in its fa- 
vor. The injunction must accompany the de- 
cree. 

[For other cases involving this patent, see 
note to Rumford Chemical "Works v. Lauer, 
Case No. 12,135.] 



Case No. 12,135. 

RUMFORD CHEMICAL WORKS v. 
LATJER. 

riO Blatchf. 122; 3 0. G. 349; 5 Fish. Pat. Cas. 
615; Merw. Pat. Inv. 133.] * 

Circuit Court, S, D. New York. Sept. 13, 1872. 

Patents — Novelty — Several Claims — Inven- 
tion — Baking Powder. 

1. The first and second claims of the reis- 
sued letters patent granted to the Rumford 
Chemical Works, June 9th, 1868, as assignees 
of Eben N. Horsford, as inventor, for an "im- 
provement in pulverulent acid for use in the 
preparation of soda powders, farinaceous food, 
and other purposes," the original patent having 
been granted to Horsford April 22d, 1856, and 
reissued to the plaintiffs May 7th, 1867, and 
again reissued to them June 9th, 1868, namely: 
(1) "As a new manufacture, the above de- 
scribed pulverulent phosphoric acid;'* (2) "the 
manufacture of the above described pulverulent 
nhosDhoric acid, so that it may be applied in the 
manner and for the purposes described," are 
void for want of novelty, regarding the sec- 
ond claim as one to the described process of 
making the acid claimed in the first claim as a 
new manufacture. 

2. Two chemical processes held to he the same, 
although the proportions of the ingredients used 
in the two were not the same. 

3. The products of the two processes held to- 
be the same. 

4. The 9th section of the act of March 3, 1S37 
(5 Stat. 194), is designed to allow a patentee to 
recover on one claim of his patent, notwith- 
standing other claims in it are void for want of 
novelty, but it requires that the parts claimed 
without right, and the parts rightfully claimed, 
shall be definitely distinguished from each other 
in the claims. 

[Cited in brief in Burke v. Partridge, 58 N. H. 
351.] 

5. The third claim of the said patent, namely: 
(3) "The mixing, in the preparation of farina- 
ceous food, with flour, of a powder or powders, 
such as described, consisting of ingredients of 
which phosphoric acid, or acid phosphates, and 
alkaline carbonates are the active agents, for 
the purpose of liberating carbonic acid, as de- 
scribed, when subjected to moisture or heat, or 
both." is a claim to the mixing of the acid and 
the alkali with the flour, in a dry state, and 
stopping at that point, without applying moist- 
ure or heat. 

6. Such claim is void, in view of the letters 
patent granted by the United States, May 1st, 

i [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and by Samuel S. Fisher, Esq., and 
here compiled and reprinted by permission. 
Merw. Pat. Inv. 133, contains only a partial re- 
port.] 
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1849, to John Fowler, which describe a mix- 
ture consisting of flour and dry, powdered tar- 
taric acid, and a dry, powdered, alkaline car- 
bonate, requiring only the addition of water to 
make dough. The substitution of phosphoric 
acid, or acid phosphate, in the mixture referred 
to in such claim, in place of the acid named in 
Fowler's patent, was a mere formal and col- 
orable alteration of Fowler's mixture, and not 
an invention, and not the subject of a patent. 

7. The fourth claim of the said patent, name- 
ly: (4) "The use of phosphoric acid, or acid 
phosphates, when employed with alkaline car- 
bonates, as a substitute for ferment or leaven, 
in the preparation of farinaceous food," is a 
claim to the actual use of such acid and alkali 
in making raised dough, and is valid. It re- 
quired experiment and invention to find out 
whether phosphoric acid could be used in place 
of tartaric acid practically and successfully, and 
with safety to health. 

8. Proper form of decree, on the infringement 
of the fourth claim. Motion to amend a bill of 
complaint denied. Motion to open proofs, and 
for a rehearing, granted. 

This was a bill in equity, brought by the 
Rumford Chemical "Works, a Rhode Island 
corporation, founded on reissued letters pat- 
ent granted to the plaintiffs, June 9th, 1868 
[No. 2,979], for an "improvement in pulveru- 
lent acid for use in the preparation of soda 
powders, farinaceous food, and for other pur- 
poses," as assignees of the alleged inventor, 
Eben N. Horsford. The original patent was 
granted to Horsford April 22d, 1856 [No. 14,- 
722], and was reissued to the plaintiffs May 
7th, 1S67, and reissued to them a second time 
June 9th, 1868. The infringement alleged in 
the bill was the making and selling by the 
defendant [John E. Lauer] of pulverulent 
acid, in infringement of said reissued patent 
of 1868. The defendant, in his- answer, ad- 
mitted that he has made and sold improved 
acid compound for use in baking and cooking, 
under letters patent granted to him Febru- 
ary 19th, 1867. The specification of the plain- 
tiffs' patent stated the invention to be "a 
new pulverulent acid for use in the prepara- 
tion of soda powders, farinaceous food, and 
for other purposes." It then described the 
acid and the mode of its preparation. It said: 
"Carefully washed and properly burned bones, 
after being ground, are put into freshly di- 
luted oil of vitriol, with continual stirring and 
in the following proportions: Five hundred 
pounds of the above described bones, (some- 
times called bone ash), four hundred pounds 
of oil of vitriol, and one thousand pounds of 
water. These ingredients are stirred, from 
time to time, for about three days, when, or- 
dinarily, the action -will be completed, and 
the resultant products -will be phosphoric acid, 
superphosphates and sulphate of lime, or 
gypsum, with a small proportion of salts of 
magnesia and soda, in a paste-like mass." 
Various methods were then described for 
making this mass pulverulent: (1st.) Mixing 
it, while moist, with any farinaceous sub- 
stance, drying it slowly in the sun or with 
artificial heat not above 150" of Fahrenheit, 
and pulverizing it; (2d.) mixing it with fresh- 
ly burned gypsum, drying it in the sun, or 



by artificial heat, and pulverizing it; (3d.) 
mixing it with stearine or other fatty bodies,, 
drying it and pulverizing it; (4th.) leaching 
the mass, mixing the concentrated extracts 
with burned gypsum or stearine, drying it 
and pulverizing it; (5th.) drying and pul- 
verizing it without admixture. All of these 
modes were stated to have given desirable 
results, but a preferable mode was then de- 
scribed, which consisted in leaching the mass, 
concentrating the mass to 25° Beaum6, there- 
by obtaining a solution consisting of phos- 
phoric acid and acid phosphate of lime, with 
slight traces of other salts, substantially freed 
from gypsum or sulphate of lime, heating ten 
gallons of this mixture to boiling, adding 
four pounds of perfectly white bone ash, con- 
tinuing the boiling until the concentrated 
liquid mass, containing in solution the added 
bone ash, became pasty, cooling the mass, 
adding seventy-six pounds of wheaten flour, 
mixed to a uniform paste, adding sixteen 
pounds of potato starch, carefully mixed, 
sifting it through a sieve with quarter inch 
meshes, drying it thoroughly at a tempera- 
ture of not over 150° Fahrenheit, and pul- 
verizing it The sole object of these manipu- 
lations of the paste-like mass was to obtain 
it in the shape of powder. The specification 
said: "The object is to obtain phosphoric 
acid in such form, that is, a pulverulent pow- ' 
der, so that it may be intimately mixed with 
any alkaline carbonates, or other sensitive 
chemical compounds, without decomposing 
them or entering into combination with them, 
except upon the addition of moisture or the 
application of artificial heat. This requires 
that the phosphoric acid or acid phosphates 
be mixed with some neutral agent, as flour, 
or starch, gypsum, &c, so that action of the 
acid shall be prevented while dry, and shall, 
when moisture or heat is applied, be prompt, 
thorough and equally diffused. * * * As a 
dry, brittle powder, the article has the ad- 
vantages of a pulverulent acid, may be han- 
dled, weighed, stirred, &c, as tartaric acid 
or cream tartar; and, as a substitute for 
these and a variety of pulverulent acids and 
acid salts, it. has many uses in manufacture. 
It may, among other uses, be mixed with dry 
alkaline carbonates, (carbonate of potassa or 
carbonate of soda,) and remain in this state, 
without evolution of carbonic acid, until mois- 
tened or heated; thus making it a substitute 
for cream tartar and tartaric acid in the 
preparation of yeast powder or baking pow- 
der. I am aware, that acid phosphates have 
been used as fertilizers; but, because of the 
method pursued in their manufacture, their 
coarseness, dark color and offensive impuri- 
ties, they were totally unfit to be used in the 
preparation of food. I am also aware, that 
acid phosphates and phosphoric acid, in a 
liquid, or more or less viscid condition, have 
been prepared in the laboratory of the chem- 
ist; but neither of these forms of phosphoric 
acid or acid phosphates possessed the proper- 
ties essential to the purpose for which I de- 
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sign to employ them. The body which I 
have invented and above described is a form 
of acid phosphate of lime, or of mixed acid 
phosphate of lime and phosphoric acid, in 
which the pnosphoric acid is the active and 
valuable constituent, free from the objection- 
able qualities of the above mentioned bodies. 
It is a dry, fine, "white, or nearly white, homo- 
geneous powder, unobjectionable on account 
of odor, taste or composition, is an essential 
and important element in healthful nutrition, 
and is suited to be employed as the acid in- 
gredient in the preparation of self-raising 
farinaceous food. In order to make the ar- 
ticle possessing these qualities and suitable 
to this office, it is necessary that a powder 
should be made which can be not only evenly 
comminuted and diluted, but one which shall 
have so little affinity for the moisture of the 
atmosphere that it can be mixed with flour 
and bicarbonate of soda, in the practical prep- 
aration of self-raising flour. * * * To meet 
the wants I have contemplated, the phosphor- 
ic acid must be a dry, fine, homogeneous pow- 
der, white, or nearly white, and unobjec- 
tionable on account of smell, or taste, or 
healthfulness. It must be a dry powder, to 
permit it to be mixed with flour and bicar- 
bonate of soda, and not evolve carbonic acid 
prematurely. If sticky, it would mix un- 
equally, and, if moist, it would at once act on 
the bicarbonate of soda, to decompose it and 
set free carbonic acid. It must be a fine 
powder, in order, so to speak, that, with prop- 
er distribution, each minute quantity of flour 
may be brought into juxtaposition with a 
particle of acid and a particle of bicarbonate 
of soda, so that, upon the application of mois- 
ture, the carbonic acid of the bicarbonate of 
soda shall be so uniformly liberated through- 
out the entire mass of the dough, that it shall 
secure a uniform finely porous structure 
throughout the loaf. It must be a homo- 
geneous powder; that is, all particles must 
have a like acidity, in order that the decom- 
position of the alkaline carbonates shall be 
uniform, and thus prevent portions of the 
bread from becoming dark colored, heavy and 
alkaline, by the action of undecomposed bi- 
carbonate, while certain other portions may 
become sour, on account of uncombined acid. 
* * * The acidified mixture above describ- 
ed as acid phosphate, or acid phosphate and 
free phosphoric acid, I have called 'pulveru- 
lent phosphoric acid.' The acid agent which 
this preparation places in available condition, 
is phosphoric acid, as tartaric acid is the 
available acid agent in cream tartar, and this 
is used as a substitute for tartaric acid or 
cream tartar, to decompose alkaline carbon- 
ates, as stated above, in the well-known pro- 
cess of making bread, cake, &c, without the 
use of ferment." The claims of the patent 
were as follows: "1st I claim, as a new 
manufacture, the above described pulveru- 
lent phosphoric acid. 2d. I claim the manu- 
facture of the above described pulverulent 
•phosphoric acid, so that it may be applied in 



the manner and for the purposes described. 
3d. I claim the mixing, in the preparation of 
farinaceous food, with flour, of a powder or 
powders, such as described, consisting of in- 
gredients of which phosphoric acid or acid 
phosphates and alkaline carbonates are the 
active agents, for the purpose of liberating 
carbonic acid, as described, when subjected 
to moisture or heat, or both. 4th. The use of 
phosphoric acid or acid phosphates, when em- 
ployed with alkaline carbonates, as a sub- 
stitute for ferment or leaven, in the prepara- 
tion of farinaceous food." 

The case was brought to final hearing, on 
pleadings and proofs, and the court (Blatch- 
ford, District Judge,) held, that, as the al- 
leged infringement charged in the bill was 
confined to the making and selling of pul- 
verulent acid, in infringement of the patent, 
only the first two claims of the patent were- 
involved; that the first claim was a claim 
to the described pulverulent phosphoric acid, 
as a new article of manufacture; and that 
whether the second claim was to be regarded 
as a claim to the process of making such 
acid, or as being, in substance, the same as 
the first claim, in another form, it was un- 
necessary to determine in the view taken of 
the case, by the court. 

The defences set up were, that Horsford 
was not the original and first inventor of any- 
thing which had been made and sold by the 
defendant, and that the defendant had not 
infringed the patent. On the question of nov- 
elty, the defendant undertook to establish 
that Horsford was not the original and 
first inventor of a pulverulent acid phosphate 
of lime suitable to be used, with bicarbonate 
of soda, as a substitute for ferment or leaven, 
in the preparation of farinaceous food; and 
that an acid phosphate possessing all the 
properties and qualities of the acid phosphate 
described in the plaintiff's patent was known 
in the arts prior to the date of Horsford's 
invention. The article relied on by the de- 
fendant as antedating Horsford's acid, was 
what was known as the "three-fourths phos- 
phate" of Berzelius, described in the Hand 
Book of Chemistry, by Leopold Gmelin, vol- 
ume 3, page 195, published in 1846. It was 
claimed, by the defendant, that such three- 
fourths phosphate was an acid phosphate of 
lime, possessing all the properties and qual- 
ities specified in the plaintiffs' patent as be- 
ing possessed by Horsford's pulverulent phos- 
phoric acid, and as being necessary, in ad- 
mixture with bicarbonate of soda, for the 
preparation of self-raising, farinaceous bread: 
that it was a dry, non-hygroscopic, fine, 
white, homogeneous powder, unobjectionable 
on aecount of odor, taste or composition; that 
the phosphoric acid of such powder was the 
active agent, when the powder was mixed 
with bicarbonate of soda and moistened, in 
liberating carbonic acid, to give porosity to 
dough; and that such acid, in uniting with 
the soda of the carbonate, to evolve carbonic 
acid gas, formed phosphate of soda, which- 
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■was deposited in the dough. The three- 
fourths phosphate was so called, as having 
a chemical composition of four atoms of oxide 
of lime and three atoms of phosphoric acid. 
The entire passage in Gmelin describing 
this phosphate was as follows: "4. Ga O, 
3 POe. c. Three-fourths Phosphate. Aque- 
ous solution of phosphoric acid is saturated 
with the salt (a,) the solution mixed with 
alcohol, and the white precipitate formed 
washed with alcohol and dried. White pow- 
der, having an acid taste and reddening lit- 
mus. With water it separates into the insolu- 
ble salt b and an acid salt, which remains 
in solution (with one atom of acid?) Berzel- 
ius, Ann. Ghim. Phys. 2, 167. If the salt a, 
recently precipitated, is immersed in a solution 
of hydrated phosphoric acid ignited just be- 
fore it was dissolved in water, it gradually 
changes to a tenacious acid mass, which 
may be drawn out into threads and sticks to 
the teeth; after drying, it becomes yellow, 
transparent and very friable. This substance 
has the same composition as c, and is decom- 
posed in the same manner by water, but 
contains metaphosphoric acid. Berzelius, 
Lehrb. 4, 277. Graham regards this com- 
pound as metaphosphate of lime." 

The court held, that the first claim of the 
plaintiffs' patent, if valid, would be infringed 
by the manufacture, sale or use of any dry, 
fine, homogeneous powder, containing, as an 
active agent, phosphoric acid, in an available 
condition to be used as a substitute for tar- 
taric acid, in decomposing an alkaline car- 
bonate, in making bread without the use 
of ferment; that the prior existence of any 
such powder was an answer to such first 
claim; that the testimony showed, that, by 
following the description in Gmelin, a dry, 
fine, homogeneous powder was produced, con- 
taining, as an active agent, phosphoric acid, 
in an available condition to be used as a sub- 
stitute for other acid, in decomposing an 
alkaline carbonate, in making bread without 
the use of ferment, and which was used for 
that purpose successfully, and which powder 
did not, by being kept, lose its acid strength 
or become inert, or absorb moisture from the 
air, or part with any of the qualities de- 
fined in the plaintiffs' patent as necessary in 
such a powder; that the pulverulent phos- 
phoric acid, as a chemical substance, claimed 
in the first claim of the plaintiffs' patent, 
was shown, by the evidence, to have existed 
prior to the invention of it by Horsford; and 
that the first claim was, therefore, void, for 
want of novelty. 

The court held, as to the second claim, 
that, if it were regarded as a claim to the 
process described in the patent for making 
the acid, the defendant had not infringed it, 
because his process was as different from 
that of the plaintiffs', as the plaintiffs' was 
different from that described by Berzelius or 
Gmelin; that the defendant dissolved bone 
black in a mixture of muriatic acid and 
water, filtered the product, added sulphuric, 



acid, and dried the resulting mass by heat, 
till it crumbled into a powder which was 
white and acid, and could be used, in con- 
nection with bicarbonate of soda, to liberate 
carbonic acid, to make bread; that bone 
black was burned bones; that the muriatic 
acid dissolved the phosphate of lime in the 
bones from the carbon, the filtering got rid of 
the carbon, the action of the sulphuric acid 
created sulphate of lime, acid phosphate of 
lime and free phosphoric acid, and the heat 
drove off the muriatic acid; that Horsford re- 
moved the carbon from the bones by fire be- 
fore he applied the sulphuric acid, while 
the defendant removed the carbon from the 
bones by muriatic acid, and then got rid of 
that acid by heat; that Horsford burned away 
the carbon from the phosphate of lime in the 
bones, while the defendant dissolved away 
the phosphate of lime from the carbon; that 
the products produced by the two processes 
were substantially identical with each other 
and with the product produced by the process 
of Berzelius and Gmelin, as powders contain- 
ing phosphoric acid as an available agent to 
decompose alkaline carbonates, for the, pur- 
pose of liberating carbonic acid, to give po- 
rosity to dough, but the three processes dif- 
fered eaeh from the other, in substance; 
that it appeared, from the evidence, that the 
use of sulphuric acid, to act on what was 
indifferently known as bone earth, or bone 
ash, or bone phosphate, being common 
bones containing phosphate of lime, and thus 
form sulphate of lime and liberate phosphor- 
ic acid or an acid phosphate of lime, was 
well known before the date of the alleged 
invention of Horsford; that the defendant 
did not, by the use of the process describ- 
ed in his patent, infringe the second claim 
of the plaintiffs' patent, considered as a 
claim to the process described in that patent 
for making the pulverulent acid therein de- 
scribed: and that, if the second claim were 
considered as a claim to the acid, as a prod- 
uct, the conclusions arrived at in regard to 
the first claim applied to it 

The third and fourth cla i ms of the plain- 
tiffs' patent not being involved in the case, the 
court remarked, that the questions, so largely 
discussed by the counsel for the plaintiffs, on 
the argument, as to whether Horsfor,d was not 
the first person who used, as a substitute for 
yeast, a powder containing phosphoric acid as 
its active agent, and as to whether he was 
not entitled to a patent for applying phos- 
phoric acid, in connection with an alkaline 
carbonate, to the raising of dough, and as to 
whether the third and fourth claims of the 
plaintiffs' patent were not valid, as containing 
inventions which involved the necessity or ex- 
periments, to determine whether phosphoric 
acid, when artificially introduced into bread, 
would be healthful, and whether and how the 
acid could be mixed with flour and with an 
alkaline carbonate, and remain inactive until 
moistened or heated, were questions which 
would arise on the patent when a suit was 
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brought on it for the infringement of its third 
and fourth claims, but they were not pre- 
sented in this ease; and that it might be, 
that there were claims which Horsford could 
make and hold in reference to certain con- 
stituents and qualities of the pulverulent phos- 
phoric acid that was made by his process, but 
the broad claim made to the acid described 
. was not tecable. The conclusion was, that the 
bill must be dismissed. 

Before a decree was signed or entered on 
such decision, the plaintiffs moved to amend 
the bill, by adding to the averment that the 
defendant had made and sold pulverulent acid 
in infringement of the patent, an averment 
that he had used such acid. The motion was 
made on the ground that, as the answer of 
the defendant admitted that the defendant had 
made, used and sold improved acid compound 
for use in baking and cooking, under letters 
patent granted to him February 19th, 1867, 
such averment of user would, in connection 
with such admission, raise an issue as to the 
infringement of the third and fourth claims 
of the patent. It was shown, however, by af- 
fidavit, on the part of the defendant, that he 
had never used any acid phosphate with an 
alkaline carbonate, except in a few instances, 
for the purpose of experiment, and had never 
mixed any acid phosphate with an alkaline 
carbonate for sale, to be used in the prepara- 
tion of farinaceous food, or for any other pur- 
pose; and it did not appear that the defendant 
had used the plaintiffs' acid otherwise than 
by making and selling the acid compound pat- 
ented to the defendant. The court, therefore, 
held, that the defendant had not infringed the 
third and fourth claims of the patent; that 
the issues as to the first and second claims 
were raised by the averments in the bill as to 
making and selling the acid, as fully as if the 
averment in regard to using it were contain- 
ed in the bill; and that the motion to amend 
the bill must be denied. 

At the same time, a motion was made, on 
the part of the plaintiffs, to open the proofs in 
the case, for further testimony, and for a 
reargument. The ground of the motion was, 
that two of the chemical experts for the plain- 
tiffs did not, in preparing specimens which 
they produced as specimens of the three- 
fourths phosphate of Berzelius, follow the 
process of manufacture described in the pub- 
lic works referred to, in that such specimens 
differed in chemical composition from such 
three-fourths phosphate, and that they boiled 
the solutions they employed. It was also 
urged, that a three-fourths phosphate, fulfill- 
ing the formula of Berzelius, could be pro- 
duced without the use of heat, and had been 
so produced by the plaintiffs' expert, and was, 
when so produced, practically inert and use- 
less as a constituent of a baking-powder. The 
court held, that that branch of the case had 
not been fully developed in the testimony taken 
for the hearing; that the question as to the 
effect of using heat in the process had not 
been gone into to the extent which seemed de- 



sirable; that the question as to whether the 
substance produced as the three-fourths phos- 
phate was made by the process of Berzelius, 
was a vital question in the case; and that 
both parties ought to be allowed to take fur- 
ther testimony as to the novelty of what was 
covered by the first and second claims of the 
plaintiffs' patent, as affected by the descrip- 
tions in the public works referred to, the case 
to be then heard on the testimony already 
taken and on the new proofs to be taken. The 
case now came on to be reheard. 

William Whiting and Clarence A. Seward, 
for plaintiffs. 
Charles M. Keller, for defendant. 

BLATCHFORD, District Judge. Although 
the announced decision of the court, on the 
motion of the plaintiffs for a re-argument, was, 
that both parties would be allowed to take 
further testimony as to the novelty of what 
is covered by the first and second claims of 
the plaintiffs' patent, as affected by the de- 
scription of the three-fourths phosphate in the 
Lehrbuch and in Gmelin, yet the formal order 
entered was an unrestiicted one, reopening the 
cause, with liberty to either party to take fur- 
ther proofs, and to bring on the cause for a 
rehearing on the proofs then already taken 
and sueh further proofs as might be taken. 
A large mass of further testimony has been 
taken, on all the points involved in the cause, 
and it has been reargued. 

The first two claims of the patent are the 
only ones involved in this suit. As to them, 
the contest is as to their novelty. Regarding 
the second claim as a claim to the described 
process" of making the acid claimed in the first 
claim as a new manufacture, the process so 
described consists, so far as substance is con- 
cerned, in mixing together 500 pounds of bone 
ash, (made by grinding burned bones,) and 400 
pounds of freshly diluted oil of vitriol, (which 
is sulphuric acid,) and '1000 pounds of water, 
stirring the ingredients from time to time, 
for about three days, and drying and pulver- 
izing the resultant mass. The resulting pul- 
verized powder is claimed in the first claim, as 
a new manufacture. It is said, in the specifi- 
cation, to consist of phosphoric aeid, super- 
phosphates, and sulphate of lime, or gypsum, 
with a small proportion of salts of magnesia 
and soda. 

The process of the plaintiffs' specification is 
fully anticipated by the description of Lawes' 
process of making a dry superphosphate, 
which was not before the court on the former 
hearing. The Lawes process was published 
in England in 1845, in an article in volume 5 
of the Journal of the Royal Agricultural So- 
ciety of England, entitled: "On the Action 
and Application of Dissolved Bones." The 
article says: "Where calcined bones are used, 
owing to their containing merely the earthy 
portions of the bones, and to their being so 
easily dissolved, a dry superphosphate may be 
formed. For effecting this, Mr. Lawes * * * 
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gives the following excellent and simple direc- 
tions for making this superphosphate: Cal- 
"mea bones are 'to he reduced, by grinding, to 
a very fine powder, and placed in an iron 
pan, with an equal weight of water, (a cast 
iron trough such as are sold for holding 
water for cattle will do.) A man with a 
spade must mix the bone with the water until 
•every particle is wet. While the man is stir- 
ring, an assistant empties, at once, into the 
pan, sulphuric acid, 60 parts, by weight, to 
every 100 parts of bone. The acid is poured 
in at once, and not in a thin stream, as com- 
monly recommended. The stirring is contin- 
ued for about three minutes, and the material 
is then thrown out. With four common farm 
laborers, and two pans, I have mixed two 
tons in one day. The larger the heap that is 
made, the more perfect the decomposition, as 
the heap remains intensely hot for a long 
time. It is necessary to spread the superphos- 
phate out to the air for a few days, that it 
may become dry." The evidence shows, that 
the Lawes process is the same as that of the 
plaintiffs' patent. In each, ground calcined 
bones are mixed with water and sulphuric 
acid, the proper chemical action and decom- 
position are allowed to take place, and the 
result is a dry product, capable of being pul- 
verized. The relative proportions of the three 
materials— bone ash, sulphuric acid and water 
—differ somewhat in the two processes. 
Lawes uses 10 parts in weight of bone, to 10 
of water, and 6 of sulphuric acid. The plain- 
tiffs' prescribe 10 of bone to 20 of water and 
8 of sulphuric acid. But, their specification 
says: "It will be obvious to any practical 
<3iemist, that the above described processes 
of producing this pulverulent acid may be 
modified in various ways. The proportions of 
the agents employed may be varied some- 
what, without materially affecting the re- 
sult." The prescribed quantity of sulphuric 
acid in the patent is larger, in proportion, to 
the bone, than in Lawes' process. But, it is 
shown to have been a well-known chemical 
fact, that the greater or less acid strength of 
the product of such a mixture would be due 
to the greater or less relative proportion of 
sulphuric acid used. There is no invention in 
so varying proportions, as the specification 
itself, in effect, .states. The process remains, 
in substance, the same. There can be no 
•doubt that Lawes* process, if it had been first 
resorted to subsequently to the issue of the 
plaintiffs' patent, would be an infringement 
of that patent. 

The processes being the same, the natural 
conclusion would be that the products would 
be substantially alike. The evidence is to 
that effect. It shows, that the product of the 
Lawes process, as described, is, to all prac- 
tical intents and purposes, the same thing as 
the product of the plaintiffs* process, and 
capable of being used for the purposes set 
forth in the specification of the plaintiffs' 
patent. It is no invention, in preparing the 
article to be used as an ingredient in food, 
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to 'carefully wash the bones clean. The di- 
rection, as to each process, is simply to use 
sulphuric acid or oil of vitriol, and calcined 
or burned bones, generally. Any impurity of 
extraneous matter that would exist in the 
sulphuric acid or the bones, or in the product 
because of the quality of such acid or of such 
bones, in the one case, would exist in the 
other. The evidence shows, that the Lawes 
product is equally non-hygroscopic with that 
of the plaintiffs' process; that the one is as 
much entitled to the appellation of a dry 
powder as the other, and no more; and that 
the Lawes product has sufficient acid strength, 
of a permanent character, for use for the 
special purpose of an ingredient in a yeast 
powder. 

The first two claims of the plaintiffs' patent 
are, therefore, anticipated by the Lawes pro- 
cess and product. This conclusion makes it 
unnecessary to consider any of the other mat- 
ters discussed on the question of novelty. 

It was suggested, on the hearing, that, as 
the defendant uses starch with his acid, and 
as the plaintiffs' patent states, as its pre- 
ferred method of preparing the acid, the use 
of starch in it, the first claim ought, at all 
events, to be held good for the acid when 
prepared with starch in it, on the ground 
that starch had never before been used as 
an ingredient in it. This view was urged, 
on the idea that the case falls within the 9th 
section of the act of March 3, 1837 (5 Stat. 
194), which provides, that, when a patentee 
claims, in his specification, "to be the origi- 
nal and first inventor or discoverer of any 
material or substantial part of the thing pat- 
ented, of which he was hot the first and origi- 
nal inventor, and shall have no legal or just 
right to claim the same, in every such case 
the patent shall be deemed good and valid 
for so much of the invention or discovery 
as shall be truly and bona fide his own, pro- 
vided, it shall be a material and substantial 
part of the thing patented, and be definitely 
distinguishable from the other parts so 
claimed without right as aforesaid; and every 
such patentee, his executors, administrators 
and assigns, whether of the whole or of a 
sectional interest therein, shall be entitled to 
maintain a suit at law or in equity on such 
patent, for any infringement of such part of 
the invention or discovery as shall be bona 
fide his own, as aforesaid, notwithstanding 
the specification may embrace more than he 
shall have any legal right to claim.'* This 
section has no application to the case. It is 
designed to allow a patentee to recover on 
one claim of his patent, notwithstanding oth- 
er claims in it are void for want of novelty. 
But, it requires that the parts claimed with- 
out right, and the parts rightfully claimed, 
shall be definitely distinguishable, as matter 
of fact, on the face of the claims, that is, be 
definitely distinguished from each other in 
the claims. Here, there is no distinction, in 
the claims, between acid prepared with starch 
and acid prepared without starch. If there 
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were a claim to the acid prepared with starch, 
and a separate claim to the acid prepared 
without starch, there might, under the statute, 
be a recovery on the former, although the lat- 
ter were void for want of novelty, provided 
there had been no unreasonable delay in filing 
a disclaimer to the latter. The bill must be 
dismissed, with, costs. 

At the same time with the foregoing case, 
the case of the same plaintiffs against John 
Hecker and George V. Hecker, founded on 
the same patent, was heard, being argued by 
the same counsel. 

BLATCHFORD, District Judge. The pat- 
ent involved in this case is the same one 
sued on in the case brought by the same 
plaintiffs against Lauer, just decided. The 
present defendants are charged with infring- 
ing all four of the claims of the patent. The 
first two are disposed of by the decision in 
the case against Lauer. 

The third and fourth claims are as follows: 
"3. I claim the mixing, in the preparation of 
farinaceous food, with flour, of a powder or 
powders, such as described, consisting of in- 
gredients of which phosphoric acid, or acid 
phosphates, and alkaline carbonates, are the 
active agents, for the purpose of liberating 
carbonic acid, as described, when subjected 
to moisture or heat, or both. 4. The use of 
phosphoric acid, or acid phosphates, when em- 
ployed with alkaline carbonates, as a substi- 
tute for ferment or leaven, in the preparation 
of farinaceous food." 

The proper construction of the third claim is, 
that it claims the mixing of the acid and the 
alkali with flour, in a dry state, and stop- 
ping at that point, without applying moisture 
or heat. In other words, it claims the prepar- 
ing of self-raising flour, containing the powder 
or powders named in the claim, and requiring 
merely the application of moisture or heat, to 
enable it to be leavened. Against the novelty 
of this claim, the defendants set up a patent 
granted by the United States, May 1st, 1849, 
to John Fowler, assignee of Henry Jones, the 
inventor. The specification of the Fowler pat- 
ent says, that the invention covered by it con- 
sists "in the adding to a certain weight of 
flour, such quantities of alkalines and acids, 
sugar and salt, as shall, by the addition of 
water only, enable such prepared flour to be 
manufactured into bread, &c, without the use 
of fermenting matter." The specification then 
describes a mode of making the prepared 
flour, by first mixing with one hundred weight 
of dry flour ten and a half ounces of fine, dry 
tartaric acid, and then, after two or three 
days, mixing with the flour and acid, twelve 
ounces of bicarbonate of soda, or fourteen 
ounces of bicarbonate of potassa, in fine pow- 
der, twenty ounces of muriate of soda, (com- 
mon salt,) and eight ounces of loaf sugar, in 
fine powder. The specification adds: "The 
quantities of acids and alkalies may have to 
be slightly varied, according to their quality; 
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but the point to be attained is the neutraliza- 
tion of both. My prepared flour, when used to 
make bread, biscuits, or other* like food, only 
requires to be made into dough with cold wa- 
ter, in the proportion of ten ounces of water 
to one pound of flour for bread, and about six 
ounces to one pound of flour for biscuits, and 
baked at once in a well heated oven. I do not 
claim mixing acid and alkali with flour, as a 
substitute for yeast, nor do I claim mixing one 
of these ingredients with flour in the dry 
state, when the other is dissolved, for mak- 
ing bread." The claim is this: "Mixing both 
the acid and alkali with the flour in the dry 
state, sugar and salt being added or not, at 
will, substantially in the manner and for the 
purpose herein set forth, as a new article of 
manufacture." 

In view of the Fowler patent, it is impos- 
sible to see any patentable novelty in the third 
claim of the plaintiffs' patent. The prepared 
flour made with the ingredients named in said 
claim contains the phosphoric acid, or the 
acid phosphate, as a mere equivalent for the 
tartaric acid of Fowler's prepared flour; as 
much so as a screw or a lever is a mechanical 
equivalent for a pulley. Any pulverulent acid,, 
capable, on the application of heat or moisture,, 
of liberating carbonic acid to make the dough 
porous, is, in the prepared flour, the equiva- 
lent of any other pulverulent acid having the 
like capacity, so far as regards such pre- 
pared flour, before heat or moisture is ap- 
plied. Everything of substantive, patentable 
invention, in regard to prepared flour, as com- 
posed of an acid in dry powder, and an alka- 
line carbonate in dry powder, mixed with dry 
flour, is found in the patent of Fowler. Espe- 
cially is this so, in regard to the plaintiffs' 
patent, in view of the fact that the specifica- 
tion of that patent discloses no mode of prac- 
tically mixing the ingredients composing the 
self-raising flour, but merely states that the 
acid "may be mixed with flour and bi-carbon- 
ate of soda," as a substitute for cream tartar 
and tartaric acid, "in the practical preparation 
of self-raising flour." 

The fourth claim is a claim to the use of 
the acid and an alkaline carbonate, as a- sub- 
stitute for ferment or leaven, in the prepara- 
tion of farinaceous food. This is a claim to 
the actual use of such acid and alkali in mak- 
ing raised dough. Nothing is shown which an- 
ticipates this claim, and the invention covered 
by it is patentable. Horsford was the first to 
use phosphoric acid, or an acid phosphate, for 
the purpose. It required experiment and in- 
vention to find out whether phosphoric acid 
could be used in place of tartaric acid, prac- 
tically and successfully, and with safety to 
health. As it is admitted, and proved, tbat 
the defendants have used what is substan- 
tially the same acid described in the plain- 
tiffs' patent, mixed with an alkaline carbon- 
ate, as a substitute for leaven, in making 
bread from flour, they have infringed the 
fourth claim of that patent, and there must 
be a decree for the plaintiffs, for an account 
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of profits, as to that claim, 
costs is reserved. 



The question of 



On the settlement of the decree, in the case 
against the Heckers, the plaintiffs asked to 
have the court review its decision as to, the 
third claim, and to consider whether, in the 
light of the decision of the supreme court in 
the case of Gould v. Rees [15 "Wall. (82 U. S.) 
187], the third claim was not valid. They also 
asked that the decree should direct that the/ 
account to he taken, on the infringement of 
the fourth claim, should include an account of 
the profits derived by the defendants from the 
sale of the mixture described in the third 
claim, on the ground that the defendants, by 
selling such mixture, were joint infringers of 
the fourth claim, with every purchaser of 
such mixture from them, who used it in in- 
fringement of the fourth claim. 

BLATCHFORD, District Judge. In respect 
to the validity of the third claim of the plain- 
tiffs' patent, I am referred to the ease of 
Gould v. Rees [supra], decided by the supreme 
court of the United States. I do not under- 
stand that any different doctrine is laid down 
in the opinion delivered in Gould v. Rees from 
that which is laid down in the opinion deliv- 
ered, in the same court, in Seymour v. Osborne, 
11 Wall. [78 TJ. S.] 516, 555, 556, by the same 
judge, Mr. Justice Clifford. In view of the 
construction given by me to the third claim of 
the plaintiffs' patent, and of what is found in 
the Fowler patent, and even irrespective of 
the evidence as to what was 1«_ . \vn, prior to 
the plaintiffs' patent, in regard to phosphoric 
acid, and acid phosphate, and their chemical 
and other qualities and properties, I am con- 
firmed, on full reflection, in the views and 
conclusions stated in my former decision in 
this case ; and am of the opinion, that, in re- 
spect to such third claim, the substitution of 
phosphoric acid or acid phosphate, in the 
mixture referred to in such claim, in place of 
the acid named in Fowler's patent, was a 
mere formal and colorable alteration of Fow- 
ler's mixture, within the doctrine of Seymour 
v. Osborne [Case No. 12,688], and not an in- 
vention, and not the subject of a patent. 

At the hearing, it was admitted and proved, 
that the defendants had used what was sub- 
stantially the same acid described in the plain- 
tifFs' patent* mixed with an alkaline car- 
bonate, as a substitute for leaven, in making 
bread from flour. It was. therefore, held, that 
they had infringed the fourth claim of the 
patent. The proper decree, therefore, is, that 
they have infringed the fourth claim, and that 
they account for the profits in consequence 
of their infringement of said fourth claim. 
Whether such infringement has taken place 
solely by a use of what is named in the fourth 
claim, irrespective of any selling by the de- 
fendants of the mixture claimed in the third 
claim, or whether such infringement has taken 
place, also, through sales by the defendants 
of such mixture, in connection with a use of 
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it Jby the vendees, under the fourth claim, 
will be a question to. arise on evidence to be 
given, on the accounting, as to the facts at- 
tending such sales, in connection with the- 
use, by the vendees, of the things sold. 

[NOTE. For other cases involving this pat- 
ent, see Rumford Chemical Works v. Hecker, 
Oases Nos. 12,132-12,134; Rumford Chemical 
, Works v. Vice, Id. 12,136; Oliver, Ifinnie. & 
Co. v. Rumford Chemical Works, 109 U. S. 75, 
3 Sup. Ct. 61; Attorney* General v. Rumford 
Chemical Works, 32 Fed. 608.1 
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RUMFORD CHEMICAL WORKS v. 
VICE. 
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Suits). 
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Circuit Court, E. D. New York. April 2, 1877. 

Patents — Laches — Injunction. 

1. Twenty days before the expiration of a 
patent for a self-raising flour, motions for in- 
junctions, in over 50 suits, to restrain the in- 
fringement of the patent, were made. All of the 
suits but one were against grocers who were- 
selling the flour. One was against a manu- 
facturer. The patent had been sustained, on 
final hearing, in other suits, but had been much 
litigated, and until recently. Since then there 
had been no unnecessary delay. Hdd. that no- 
laches could be imputed to the plaintiff. 

2. Apprehension that the grocers may fear 
to sell non-infringing flours, and thus cause in- 
jury to the manufacturers of such flours, is no 
ground for withholding injunctions against th^ 
grocers. 

3. That a person who has infringed "by making 
the infringing flour has desisted, and has no 
intention of again making it, is no ground for 
not enjoining him. 

[Cited in Celluloid Manuf'g Co. v. Arlington* 
Manuf'g Co., 34 Fed. 325: Sawyer Spin- 
dle Co. v. Turner, 55 Fed. 9S1.] 

TCited in Judge v. Kribs, 71 Iowa, 183, 32 N. 
W. 325.] 

[These were bills in equity by the Rumford 
Ghemical Works against Thomas C. Vice and 
various other defendants for the infringement 
of letters patent No. 14,722, granted to E. N. 
Horsford, April 22, 1856; reissued June 9,. 
1868, No. 2,979. Heard on motions for pre- 
liminary injunctions.] 

Blatchford, Seward, Griswold & Da Costa,, 
for plaintiffs. 

Francis Forbes, for defendants. 

BENEDICT, District Judge. These actions 
come before the court upon motions for pre- 
liminary injunctions. There are many ac- 
tions, similar in character, brought by the- 
same plaintiffs, who, as assignees of Eben 
Norton Horsford, are the owners of a patent 
for self-raising flour, made by the use of an 
acid phosphate of lime, and to be employed. 

i [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge; reprinted in 2 Ban. & A. 5S4; ancfc 
here republished by permission.] 
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as a substitute for leaven or ferment in the 
making- of bread. The defendants are, with 
one exception, grocers, who are charged with 
selling a self-raising flour such as is de- 
scribed in the plaintiffs' patent, to families 
where the same is used solely for the purpose 
of making bread. One of the defendants is a 
manufacturer of a self-raising flour. The 
plaintiffs' patent has been the subject of 
much litigation, which has resulted in its 
being sustained by the courts, upon final 
hearings. The fourth claim of the patent has 
been sustained by the final decree of the cir- 
cuit court of the United States for the Sbuth- 
ern district of New York and the district of 
New Jersey. The third and fourth claims 
have been sustained by final decree in the 
district of South Carolina. 

Upon this motion, it has not been contested 
that the prior adjudications upon the patent 
in other courts afford a sufficient ground for 
asking a preliminary injunction in these ac- 
tions, and the motion for an injunction has 
been opposed upon grounds outside of the 
question of the validity of the patent, and, 
first, upon the ground of laches, because the 
patent will expire on the 22d of the present 
month. To this objection the answer is, that 
the plaintiffs have been compelled to main- 
tain their rights in court, and have but re- 
cently obtained an adjudication in their fa- 
vor. Since that time there has been no un- 
necessary delay. Surely, the fact that in- 
fringers have been able to keep the patent 
in litigation until within a few days of its 
expiration furnishes no reason why the pat- 
entee should not enjoy his grant during the 
small remnant of the term. 

The next ground of opposition is, that 
grocers are timid men, easily frightened, and, 
if an injunction be issued, directing these de- 
fendants, who are grocers, to abstain from 
selling such self-raising flour as is described 
in the plaintiffs' patent, they will be afraid 
to sell certain other kinds of self-raising flour 
not covered by the plaintiffs' patent, and not 
protected by the injunction here sought, 
whence great injury will follow to the trade 
of those who make and vend such other 
flours. This position can hardly be said to 
be taken by the grocers in whose names it 
is advanced, for, it is conceded that the de- 
fence here interposed has been assumed by 
the manufacturers of other self-raising flours. 
It is the injury to manufacturers of such oth- 
er flours, and not to the defendants in these 
actions, that is put forward as a reason for 
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withholding the injunction. Plainly, the sug- 
gestion that the injunction will work injury, 
in an indirect way, to third parties, affords 
no ground for denying the plaintiffs' applica- 
tion. Damage from loss of trade that may 
result to manufacturers of other self-raising 
flours not covered by the plaintiffs* patent, 
from groundless fears of other suits and in- 
junctions in respect to other articles, that 
may come to possess the minds of timid gro- 
cers, is not to be charged to the plaintiffs, 
and affords no reason for withholding from 
the plaintiffs what they have been adjudged 
to be entitled to. 

Again, it is said in behalf of the defend- 
ant who manufactures a self-raising flour, 
that he has now desisted from manufacturing 
any self-raising flour with phosphoric acid 
and has no intention of making such a flour; 
and that an injunction against him is, there- 
fore, useless. But, neither will an injunc- 
tion hurt him. if it be true that he has de- 
sisted. Inasmuch as he concedes, that, up to 
a late day, he has been engaged in making 
such an article, he cannot complain if he be 
enjoined for the future, when, upon his own 
showing, there is no possibility of his being 
injured by the injunction asked for, and, up- 
on that ground alone, the injunction may be 
granted in a case like this. As to the gro- 
cers, it is conceded they sell a self-raising 
flour to those who use it for the sole purpose 
of making bread, in violation of the fourth 
claim of this patent, which claim has been 
sustained in all the courts that have been 
called to consider this patent. The plaintiff 
may, therefore, well ask to have them re- 
strained. See Wallace v. Holmes [Case No. 
17,100], The motion must, therefore, be 
granted. 

[For other cases involving this patent, see 
note to Rumford Chemical Works v. Lauer, 
Case No. 12,135.] 
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In an action of account, a plea of plene 
oomputavit is not sustained by evidence 
showing that goods were sent to defend- 
ant to be sold on commission, and that he 
delivered an account in which he debited 
himself with the entire amount, and cred- 
ited the sales, leaving a large balance of 
goods unsold and unreturned 347 

Sufficiency of plaintiff's own oath to sup- 
port an account under Acts Md. 1729, c. 
20, §9, and 1785, c. 46 1113 

ACKNOWLEDGMENT. 

The separate examination of a feme cov- 
ert, as required by the statute, is indis- 
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against two or more in admiralty with an 
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See, also, "Affreightment"; "Average"; 
of Lading"; "Bottomry and Respondentia"; 
"Charter Parties"; "Collision"; "Demurrage"; 
"Marine Insurance"; "Maritime Liens"; "Pi- 
lots"; "Pleading in Admiralty"; "Practice in 
Admiralty"; "Salvage"; "Seamen"; "Ship- 
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Jurisdiction— In general. . , * 

The admiralty and maritime jurisdiction 
possessed by the district courts on the 
Western lakes and rivers under the consti- 
tution and act of 17S9 is independent of, 
and unrestricted by, the act of 1845 560 

— Persons and. property. 

The court will take jurisdiction of a suit 
by a foreign seaman against a foreign ves- 
sel for wages, where the foreign consul 
.consents thereto • • • 624 

A libel in rem cannot be maintained for 
services in navigating a raft of logs. ..... 169 

. Rights and, controversies. 

Admiralty has jurisdiction over such liens 
only as arise from work and labor connect- 
ed with maritime affairs, navigation, or 
shipping 354 

Admiralty has jurisdiction of a contract 
to furnish materials for the equipment of a 
vessel after she is launched and afloat on 
navigable waters 568 

Admiralty has no jurisdiction of a con- 
tract of a stevedore for removing ballast 
from a ship, though the state statute gives 
a lien for such services. 476 

The jurisdiction in admiralty over a con- 
tract .for repairs or supplies to a vessel de- 
pends upon her character, and not upon the 
manner in which she is actually employed. 541 
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A contract made on land by a shipwright 
to repair a vessel in his shipyard is not 
maritime, and admiralty has no jurisdiction 
of a libel in personam for negligence or de- 
lay in performing it 282, 282 

Admiralty has jurisdiction of 'contracts 
for the building of seagoing ships. 3o4, 683 

The admiralty jurisdiction of federal 
courts extend to suits upon contracts of af- 
freightment 146 

Query, whether admiralty has jurisdic- 
tion of a suit for damages for .nonfulfill- 
ment of a charter party by refusal to fur- 
nish a specified cargo 677 

Torts.- 

Admiralty has jurisdiction over a tort 
committed by an officer of the vessel against 
a seaman on board, in relation to the main- 
tenance of discipline, while the ship is lying 
in a port of the United States, within the 
body of a county 932 

ADVERSE POSSESSION. 

See, also, "Ejectment"; "Real Property." 

A refusal by one tenant in common to 
permit his cotenant to participate in the en- 
joyment of the property constitutes an ad- 
verse possession 895 

The possession of lands by an aarent or 
manager is an actual possession, upon 
which adverse possession may be predi- 
cated 895 

Color of title under a worthless or void 
deed is evidence of adverse possession. . . . 905 



AFFREIGHTMENT. 

See, also, "Admiralty": "Bills of Lading"; "Car- 
riers"; "Charter Parties"; "Demurrage"; 
"Shipping." 

A consignee, who has a right to designate 
where to discharge the cargo, must select a 
suitable and safe place — 866 

Where a cargo has lost its original char- 
acter at a port of distress, or cannot be 
reshipped without a total destruction of it in 
specie before arrival at its destination, the 
shipper is not liable for freight 773 

ALIENS. 

The title to land held in trust by an un- 
naturalized alien held to vest in a new trus- 
tee, appointed by a court of competent ju- 
risdiction, on the death of the first trustee, 
though the heirs were all unnaturalized 
aliens, where the commonwealth had not 
consummated her title by inquest and of- 
fice found 228 

ALTERATION OF INSTRU- 
MENTS. 

The insertion of the words "Value receiv- 
ed" after an indorsement does not avoid the 
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note, unless done with the privity of plain- 
tiff 787 

APPEAL AND ERROR. 

. No final judgment or decree can be re-ex- 
amined unless the matter in dispute exceeds 
§5,000. (Act Feb. 16, 1875, § 3.) 862 

Xo civil suit where there is a certificate 
of division of opinion can be taken to the 
supreme court, except upon final judgment, 
and by a writ of error or appeal. (Kev. St. 
§§ 650, 652, 693.) 862 

The service of a copy of the petition of 
appeal or writ of error, etc., required to be 
made within 10 days, to stay execution, 
cannot be made by order of court nunc pro 
tunc 851 

"Where the writ of error operates as a su- 
persedeas, the security is to be for costs, 
and such damages as the supreme court 
may award for the delay 532 

After a case has been appealed from the 
circuit to the supreme court, it is not the 
proper practice to apply to the circuit court 
for a request to the supreme court to send 
the case back for a rehearing . ...1100 

A writ of error, in exceptional cases, will 
be dismissed without prejudice to another 
writ, or to an effectual process to remove 
the cause 1306 

On appeal to the circuit court in admiral- 
ty, the whole decree is brought up, though 
only a part of it is appealed from ........ 851 

Questions of fact cannot be re-examined 
on a writ of error 1306 

On an appeal in admiralty, new evidence 
is admissible, and time will be given to 
produce it, where it appears that appellant 
was not guilty of laches in not producing it 
in the court below 1178 

The circuit court, upon appeals in ad- 
miralty, may allow amendments to the 
pleadings so as to permit new evidence, and 
new grounds of defense 541 

Where both parties appeal from a decree 
for salvage, which is affirmed, libelants 
will not be allowed interest from the date 
of decree in the court below 386 

On an appeal to the circuit court in ad- 
miralty, the appellate court, after decision, 
must execute the decree, and it has no 
power to remit the proceedings to the dis- 
trict court 851 

The portion of the decree unappealed 
from, in case of a reversal, remains in full 
force, to be executed in the circuit court, 
and becomes a part of its decree 851 

On a hearing on appeal from a decree 
dismissing a libel in personam on the ground 
that there was no proof of incorporation of 
defendant, or that it owned the vessel, 
where such objections were removed by evi- 
dence, the circuit court, on reversing the de- 
cree, allowed both parties to take proofs 
on the merits, with liberty to either to 
amend his pleadings 527 

APPEARANCE. 

See, also, "Courts." 

Defendant has the whole of the return 
term to appear in, and, if plaintiff with- 
draws his action before the end of the term, 
he cannot maintain a suit on the bail bond. 817 

After an appearance entered at a previ- 
ous term, it is too late to call for the au- 
thority to appear 1112 

ARMY AND WAVY. 

See, also, "Prize"; "War." 

A minor under 18 years of age cannot be 
mustered into the army, but an enlistment 
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of a minor over such age, without the con- 
sent of his parents or guardians, is valid. . 797 

The oath taken by a recruit on his enlist- 
ment into the army, as to his age, is con- 
clusive as against himself and every one 
else 797 

The whole power of discharging minors 
from the army is given to the secretary of 
war, and cognizance of such matters is 
taken from the courts 797 

A paymaster's clerk is a person in the 
naval service, and subject to the jurisdic- 
tion of a naval court-martial for offenses 
against the articles for the government of 
the navy 409 

The convening officer of a naval court- 
martial has authority to send back to the 
court the record of its proceedings, with 
the finding and sentence, for the reconsider- 
ation of such court as to revision of the 
sentence . . . 409 

Such revision of sentence can be made 
after an intermission in which the court 
had been occupied with other trials 409 

Where the revision is made by the court 
composed of the same members that took 
part in the trial, the sentence is not ren- 
dered illegal by the fact that its member- 
ship was changed during the intermission. 409 

Arrest. 

See "Bail"; "Criminal Law"; "Extradition"; 
"False Imprisonment"; "Malicious Prosecu- 
tion." 

Assignment for Benefit of Cred- 
itors. 

See "Bankruptcy." 

ASSOCIATION'S. 

See, also, "Corporations"; "Insurance." 

A stockholder of an unincorporated asso- 
ciation is liable in equity for the debts of 
the association, irrespective of the provi- 
sions of the by-laws limiting his liability. .*788 

ASSUMPSIT. 

See, also, "Contracts." 

Plaintiff cannot recover under a count 
for goods sold and delivered, where defend- 
ant was employed to sell on commission, 
and the proceeds were embezzled by his 
clerk, to whom they were confided. In such 
case an action lies for money had and re- 
ceived 345 

An action for money had and received 
will lie for money paid by plaintiff to de- 
fendant upon a contract which defendant 
has failed to execute on his part 725 

Where there is a special agreement, plain- 
tiff cannot recover under a general count. . 211 



ATTACHMENT. 

See, also, "Bankruptcy"; "Execution"; "Gar- 
nishment"; "Writs and Notice of Suits." 

Under Act 1789, c. 20, § 11, a foreign 
attachment cannot be maintained against 
the principal defendant unless he is an in- 
habitant of the district where the suit is 
brought, or is found within it, at the time 
of service of the process 737 

A chancery attachment will not lie in 
Virginia to charge the effects of a deceased 
foreign debtor in the hands of a resident 
defendant 394 

A sheriff, who delivers up to defendant 
the attached property before the action is 



INDEX. 



1353 



Page 
actually dismissed, though ordered to do so 
by plaintiff, may be required to account to 
subsequent attaching creditors for the val- 
■ue thereof 6o5 

ATTORNEY AND CLIENT. 

The proctor cannot proceed with a libel 
by a seaman against an officer of a vessel 
for a tort, to recover costs, where there 
has been a settlement made in good faith, 
though without his consent 64 

AVERAGE. 

General average is incurred where the 
expenses or losses arose in a case of emer- 
gency, not produced by the misconduct or 
unskillfulness of the master, and not re- 
sulting from the ordinary circumstances of 
the voyage 1231 

Where the vessel will inevitably go a- 
ehore, and the master makes sail, and puts 
her ashore in a place most likely to save the 
vessel and cargo, and the vessel is lost, the 
property saved must contribute in general 
average ••• 344 

Where a vessel cut through by ice while 
anchored in deep water was run ashore in 
shallow water, and injured by lying on an 
uneven bottom, held a general average loss 316 

Damage caused to the vessel by swelling 
of linseed in her cargo, through its being 
wet by water which came in through the 
holes made in the vessel by the ice, and 
damage to the cargo, by such water, must 
be regarded as damage from a peril of the 
sea, and therefore not to be allowed for in 
general average.. •••• 316 

The expenses of repairs at .an intermedi- 
ate port, required by ordinary decay in the 
course of a voyage, ace not the subject of 
general average 1231 

Damage to the materials of a lost ship in 
saving a cargo should be paid by the cargo 902 

Loss or damage to a wrecked vessel, or 
her tackle, in consequence of efforts to get 
her afloat, are apportioned upon ship and 
cargo only where the efforts are successful, 
and the cargo saved thereby 902 

The regular port charges, and the ex- 
penses of ascertainine the amount of in- 
jury to the vessel in a port of distress, and 
the costs of a salvage suit, will be appor- 
tioned upon the vessel and cargo ..:... 902 

The wages and provisions of the crew at 
a port of necessity are not chargeable on 
the cargo in general average, unless the voy- 
age is resumed, and the cargo delivered at 
the port of destination 902 

Cargo transshipped at a port of distress 
is liable for a reasonable compensation for 
the master's time and expenses in securing 
another vessel, where the transshipment is 
not to earn the original freight 902 

The expenses of traveling, to consult the 
shipowner or underwriter upon the pro- 
priety of abandoning the voyage at a port 
of distress, do not fall upon the cargo, 
where the voyage is abandoned 902 

Where a voyage is abandoned at a port 
of distress, the cargo is not liable for the 
expenses of the master's passage home. . . . 902 

Where the cargo is unloaded at a port , 
-of necessity for the common benefit of both 
vessel and cargo, the expenses thereof 
should be borne by both 902 

A ship floated off a reef by putting a part 
of the cargo into a wrecking vessel should 
contribute to the loss or damage suffered 
by such part. . .' 902 

Blubber thrown overboard from a whal- 
er, to prevent its sinking in a violent tem- 
pest, held a subject of general average cov- 
■ered by a policy upon "catchings." 1118 
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The total salvage upon a ship and cargo 
saved together should be apportioned be- 

tween them in the ratio of their values 902 

In adjusting the average, under the usage 
of the port, the contributory value of the 
freight was taken as one-half the gross 
freight agreed to be paid for the voyage 

on which the disaster occurred 316 

In the case of a jettison of goods, their 
value is generally to be estimated at their 
prime cost or original value, or, if the vessel 
have arrived at her port of destination, at 
their value at such port 1121 

BAIL. 

Where defendant has been discharged un- 
der the state insolvent law from a debt con- 
tracted in the state, he will be discharged p 
on common bail 349 

Where, in such case, he has given special 
bail, the court will order an exoneretur to 
be entered on the bail piece 721 

If the special bail surrender the princi- 
pal, who has been discharged under an in- 
solvent law, the court will discharge the 
principal from custody 721 

The affidavit to hold to bail must be 
strictly construed, and must state the in- 
debtedness positively, and specify the ex- 
act amount due, leaving nothing to in- 
ference 1016 

In a suit upon protested bills of ex- 
change, the court will not require an af- 
fidavit of the amount due upon the bills 
to hold defendant to special bail 865 

Defendant is entitled to the whole of the 
return term to give special bail 653 

Before property can legally be delivered 
on bail in cases in -which the United States 
are a party, due notice must have been giv- 
en to the district attorney 854 

A set-off cannot be shown, to mitigate 
the amount of bail 865 

BAILMENT. 

See, also, "Carriers"; "Warehousemen." 

One who hires property of another is an- 
swerable only for such injuries thereto as 
are caused by the omission of that care 
which a man of common prudence would 
have taken in his own concerns 461 

BANKRUPTCY. 

See, also, "Insolvency." 

Operation . and effect ^ o£ "bankruptcy 

laws and of proceedings thereunder. 

State insolvent laws in force at the time 
of the passage of the bankrupt act are sus- 
pended thereby in so far as the provisions 
of the latter cover the subject-matter of the 
former 612 

Any corporation created for the purpose 
of carrying on any lawful business defined 
by its charter, and clothed with power to 
do so, for gain, is amenable to the bank- 
rupt, act 274 

The federal district court, sitting in bank- 
ruptcy, has power, by injunction, to stay 
proceedings in the state courts against a 
bankrupt — . 416 

An action in a state court to recover a 
provable debt will be stayed until a deter- 
mination is had as to the discharge, wheth- 
er the debt be one that will or will not be 
discharged. (Act 1867, § 21.) 1194 

A debt for merchandise sold at an agreed 
price is provable under section 19, though 
it be a debt contracted by fraud, and there- 
fore not discharged under section 33 1194 

A party arrested on process from a state 
court, and released on giving bonds to apply 
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to be discharged as an insolvent, filed a pe- 
tition in bankruptcy, and was decreed a 
bankrupt. Held, that before the discharge 
the court would not enjoin proceedings 
in the state-court suits. 273 

Jurisdiction of courts. 

The district court In bankruptcy has pow- 
er to make a call and assessment against 
the stockholders in a bankrupt insurance 
company, on unpaid stock held by them . . . 544 

The court has power to make such an 
assessment, to return unearned premiums 
and all claims properly provable against the 
company, and to pay the expense of clos- 
ing up its affairs 544 

The court also has jurisdiction of the 
equalization of payments between stock- 
holders, and it may also allow interest on 
claims proven 544 

The district court of another district 
than that in which the bankruptcy proceed- 
ings are pending has no power to stay pro- 
ceedings in a state court to collect a debt 
provable in bankruptcy 696 

Register — Powers and duties. 

A general order referring a case to the 
register is sufficient to authorize him to 
take testimony in respect to the compensa- 
tion of the petitioning creditor 980 

A register conducting an examination 
should declare his opinion upon questions 
arising thereon, and, on exceptions, should 
certify the questions to the court 368 

The register should certify to the court 
only questions which actually arise 54 

The register has no authority to decide 
questions arising upon objections to the dis- 
charge 31 

Commencement of proceedings— Volun- 
tary bankruptcy. 

The bankrupt may withdraw his petition 
before the decree has been made, upon 
proper cause shown, and on the payment of 
costs 221 

The bankrupt must show, either in the 
schedule attached to his petition, or in a 
separate affidavit, tin* efforts made by him 
to find the present residence of creditors, 
which is not given 54 

"Warrant: Hotice to creditors. 

The marshal's return "to the warrant, 
though not. conclusive, is sufficient to au- 
thorize the register to proceed, if it shows 
due service and publication 54 

The marshal should copy into the notices 
the exact language used in the warrant, but 
immaterial variances will be disregarded. . 54 

As to the designation of newspapers for 
the publication of notice to creditors un- 
der rules 5 and 21.... 973 

— Involuntary "bankruptcy. 

An involuntary petition cannot be main- 
tained by a copartnership against one of its 
members 1012 

The fact that intervening petitions suf- 
ficient, of themselves, as to number and 
amount, to constitute the necessary quo- 
rum, were afterwards filed, will not sustain 
the jurisdiction of the court 1012 

The amendment of June 22, 1874, re- 
specting the number and amount of peti- 
tioners, does not apply, to a ease in which 
adjudication has been entered 165 

The petitioning creditors whose debts 
equal or exceed $250 must be one-fourth 
of all that class of creditors 795 

A creditor voluntarily joining in a peti- 
tion to make up the requisite number and 
amount cannot afterwards defeat the pro- 
ceedings by withdrawing his consent. .... .1209 

Any debt which may be proved by com- 
plying with any of the provisions of the 
bankrupt act is a provable debt 274 
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An indorser of the bankrupt's paper, 
who Jias, before the filing of the petition, 
become absolutely liable to the holders, by 
due notice of dishonor, is not a creditor of ^ _ 
the bankrupt at the time of such filing. . . . 795 

A note which falls due after the filing 
of the petition is not a provable debt for 
its face value at the date of such filing 795 

Where the ascertainment as to whether 
the requisite number and amount of cred- 
itors have joined is not made upon reasona- 
ble notice to the creditors, the power to 
grant time for other creditors to join is 
not limited by section 12, Act June 22, 
1874 387 

The allegation as to number and amount 
of creditors is an allegation of a jurisdic- 
tional fact, and, where the petition does 
not clearly show that the proper proportion 
has joined, the court has not jurisdiction, 
and it is not subject to amendment 1209- 

A petition which states the giving to the 
petitioner of an unlawful preference in re- 
spect to the debt, but does not surrender the 
preference, will be dismissed 153 

The petition must be sustained by proofs 
of the act of bankruptcy, and of the claim 
of the petitioning creditors, to be considered 
the commencement of proceedings in bank- 
ruptcy under section 38, Act 1867 1105 

An order to show cause, issued without 
such proofs, is illegal and void, and does 
not constitute the commencement of pro- 
ceedings 1105 

The deposition of acts of bankruptcy, to 
authorize the making of an order to show 
cause, must be such as constitutes legal tes- 
timony 1209 

A petition which shows, in contradiction 
of Jts general allegation, that the provable 
debts of some of the petitioners do not 
amount to $250, is demurrable, but the 
court may allow an amendment to remedy 
the defect IOCS 

An allegation that the debtor, being a 
trader, stopped payment of his commercial 
paper within the period of 14 days, is too 
indefinite 222 

The facts concerning an alleged act of 
bankruptcy should be stated in the petition 
with such certainty and detail as to inform 
the debtor of what he is required to make 
proof or explanation, as provided in section 
41, Act 1867 222 

A verification of the petition by a person 
whose name is omitted from the body is 
ineffectual as to him 1209 

A petition may be signed and sworn to 
by an attorney of the petitioning creditor 
duly authorized 338 

Where the petition is signed and verified 
by an agent, proof of his agency, or of ex- 
press authority, is necessary 1209 

Supplementary proof may be received 
nunc pro tunc, in the discretion of the court, 
to establish the authority of the agent to 
sign and verify the petition 1209 

A petition signed and verified by the presi- 
dent of a bank, on behalf of the bank, must 
set out his special authority 1065 

Amendments introducing new acts of 

bankruptcy will not be allowed 433 

— — Acts of bankruptcy. 

A general assignment for the benefit of 
creditors is an act of bankruptcy 222 

The giving of a chattel mortgage on tools 
and a stock in trade, to secure eertain cred- 
itors, where the debtor shortly afterwards 
suspended payment, held an act of bank- 
ruptcy 1105 

Suffering a sale to take place, from in- 
ability to resist it, is not an act of bank- 
ruptcy, even if, by so doing, one creditor 
should be preferred to anotner 274 

The continued neglect -to pay commercial 
paper may be alleged as an act of bankrupt- 
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cy, although the first 14 days after ma- 
turity expired more than 6 months he- 
fore the filing of the petition _. 338 

A conveyance by a partner, of his indi- 
vidual property, though made with intent 
to hinder, delav, or defraud firm creditors, 
or to prefer one of them, will not sustain 

a proceeding against the firm 400 

" An insolvent is one who is unable to pay 
his debts in full at once, or as they become 
due 222 

Order to sliow cause. 

By consent of parties, an adjourned day 
may be held to be the same as the return 
day 59 

Schedule. 

The bankrupt is only bound to set forth 
in his schedule such property as he has a 
right or interest in at the time of petition- 
ing. (ActlSil.) 938 

Property, the right or interest in which 
has passed out of the petitioner prior to pe- 
titioning, whether by negligence, extrava- 
gance, gaming, donation, or fraud, need 
not be set forth in the schedule. (Act 1S41.) 938 

Material additions of debts or property 
cannot be made after the first meeting of 
creditors, except upon such conditions as 
may prevent injustice 304 

Adjudication. 

An adjudication without the appointment 
of an assignee does not divest the bankrupt 
of the title to his property, and a mortgage 
criven on a compromise with his creditors is 
valid as against the assignee, in subse- 
quent proceedings in bankruptcy 1011 

The proceedings will not be stopped, after 
adjudication, on a mere protest alleging 
want of jurisdiction in the court, under 
amended acts, before the court has full 
knowledge of their context. 1211 

The proceedings may be set aside on mo- 
tion, if made within, a reasonable time, 
where an adjudication is had upon a waiv- 
er made by the attorney of the debtor — . 552 

Meetings of creditors. 

The register has no discretion to refuse to 
call a second general meeting of creditors 
requested by the assignee after three 
months from the adjudication 12i4 

Assignee — Election, appointment, and 

removal. 

"Where a member of a firm petitions indi- 
vidually, private creditors, only, can vote 
for assignee 74 

The firm creditor is counted only as one 
creditor, in the vote for assignee 74 

A joint creditor can vote the full amount 
of the debt, without the consent and au- 
thority of the other creditor, only in the 
case of partnership 74 

An attorney at law cannot vote for his 
client without being duly constituted his at- 
torney in fact 74 

An agent of the creditor who proved the 
claim cannot vote for the assignee without 
a power of attorney 74 

A majority of all who have proved claims, 
and not simply of the votes cast, is essen- 
tial to an election : . . 74 

Eights, duties, and liabilities. 

The assignee is estopped where the bank- 
rupt would be estopped, except in cases of 
fraud, or of attachments of less than four 
months' standing , 1071 

Property of "bankrupt — What consti- 
tutes. 

"Where the contract of sale is not com- 
plete, through the default of the seller, be- 
fore the bankruptcy of the purchaser, he 
is entitled to have the goods returned, 
where they have not ieen accepted and 
paid for 75 
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A loan made to a bankrupt, through his 
agent, after his failure, but without notice 
thereof, where the money never came to his 
possession, and it appeared that he never 
intended to pay the note given as evidence 
thereof, will not vest title in the bank- 
rupt 73 

-■■ '■ Custody and control. 

Property in the possession of the bank- 
rupt after the appointment of the assignee 
is considered as in the possession of the 
assignee, and it cannot be taken therefrom 
by a mortgagee under a valid mortgage. . .1196 

"Where a forthcoming bond has been given 
for the release of goods under seizure, the 
court may summarily order the goods, or 
the value thereof, to be brought into court 
by the parties to the bond 1193 

— Exemptions. 

In "Wisconsin exemptions will not be al- 
lowed from the stock in trade, or from ar- 
ticles simply bought for exchange, and 
which are not "used and kept for the pur- 
pose of carrying on the trade or business." 963 

In Kansas the title to property occupied 
by the bankrupt and his family as a resi- 
dence at the time of the filing of the pe- 
tition in bankruptcy does not pass to the 
assignee, and he cannot maintain a suit 
in relation thereto 846 

The removal of the bankrupt out of the 
state after his adjudication does not defeat 
his right to the homestead 154 

In fiie absence of any individual estate, 
partners who are heads of families were al- 
lowed exemptions out of the partnership es- 
tate 697 

"Where the bankrupt is dissatisfied with 
the exemption allowed by the assignee, the 
only remedy is to except to his ruling, and 
have the question certified to the court. ... 28 

— Liens. 

The lien of a factor for his advances, 
charges, and commissions will be protected. 1192 

The lien given by an attachment on 
mesne process, if perfected by judgment 
and levy, is protected, though the judgment 
was not obtained before the bankruptcy pro- 
ceedings. (Act 1S41.) 417 

Attachment by trustee process within 
four months of the proceedings in bank- 
ruptcy is absolutely void. (Act 1867.) 1049 

A creditor who has advanced monev to 
raise a valid attachment, made more than 
four months prior to the bankruptcy pro- 
ceedings, retains a lien therefor, although 
such advances were a part of a considera- 
tion for a conveyance which was a fraud- 
ulent preference 1019 

— Sale. 

A bankrupt retail merchant has no right 
to sell any of his stock, after petition and 
schedule filed, without leave of court, 
though the goods are perishable 28 

The district court may order the sale, 
free from incumbrances, of the bankrupt's 
real estate bound by the lien of judgment 
and other incumbrances under state laws. . 652 

A sale, free of incumbrances, of the bank- 
rupt's real estate, subject to the lien of val- 
id judgments, made on the ex parte peti- 
tion of the assignee, is absolutely void, and 
will be set aside on subsequent petition of 
the lien creditors 1291 

"Where property subject to a chattel mort- 
gage is sold by the assignee without objec- 
tion from the mortgagee, he is not entitled 
to be paid the full amount of his debt, 
as privileged, where there is a deficiency on 
the sale 59 

Proof of deists— What is provahle. 

A debt, to be barred by limitation, must 
be shown to be barred throughout the Unit- 
ed States. (Act 1807, § 19.)- -322; contra, 408 
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A debt barred by the statute of limitation 
of the- state where the bankrupt resides 
cannot be proved 408 

A mere fraud on the bankrupt law, by 
accepting a preference in violation of its 
provisions, is not an "actual fraud," which 
will prevent proof of the debt, under Act 
June 22, 1874, § 12 820 

A creditor who receives a fraudulent 
preference may prove his claim, where he 
has made a full surrender of the money or 
property transferred to him 402 

A payment or other disposition of proper- 
ty by a debtor, after the petition is filed, is 
not a preference which will prevent proof 
of the debt without a surrender 226 

The receiving of a fraudulent preference 
on one of two disconnected debts will not 
affect the creditor's right -to prove the other. 748 

An open, running account, for merchan- 
dise sold, consisting of various items of 
charges and credits at different times, is 
but a single claim 748 

A creditor who zesists a suit by the as- 
signee to recover an alleged fraudulent 
preference cannot prove his claim, where he 
is defeated in the action, though he pays 
the judgment recovered against him there- 
in 748 

A preferred creditor who surrenders his 
preference after suit brought by the as- 
signee, and the taking of proofs therein, 
but before judgment, and pays the taxable 
costs of the suit on its dismissal, may prove 
his claim 820 

— Secured debts. 

A creditor secured by a deed of trust, who 
has caused the property to be sold, may 
thereafter prove his debt. 1311 

— Procedure. 

A creditor may prove a debt and receive 
dividends at a fourth general meeting of 
creditors, called "five years after the bank- 
rupt's discharge, for the purpose of declar- 
ing a dividend from assets unexpectedly 
realized 981 

Claims of a corporation may be proved by 
a receiver appointed by the state court on 
its dissolution # 548 

On the re-examination of a claim, proof 
of which has once been certified as satis- 
factory, the creditor makes out a prima 
facie case by offering himself for examina- 
tion 978 

A creditor, though the wife of the bank- 
rupt, is a competent witness 692 

Set-off. 

Nothing can be set off, under Rev. St. § 
5073, against the principal of a debt due a 
creditor, except a debt due from the cred- 
itor to the bankrupt 61 

A nonnegotiable demand against a bank- 
rupt, purchased by his debtor before bank- 
ruptcy proceedings, but after his insolven- 
cy, cannot be set off against the creditor's 
negotiable note in the hands of the assignee, 
when the assets do not equal the liabilities . 1137 
Payment of debts: Priority: Divi- 
dends. 

Interest will not be allowed where the 
debt depends upon a new promise. 408 

A claim on a bond signed individually by 
partners, but not for a firm obligation, is 
not entitled, as against the firm creditors, 
to be paid from the partnership assets — .1084 

The joint creditors of a firm will share 
pro rata with the individual creditors of the 
partner who bought out the other members, 
agreeing to pay the firm debts, and failed 
a few months thereafter, without showing 
that they have exhausted the individual es- 
tates of t'ae retiring partners 654 

A person employed for a temporary serv- 
ice, in adjusting the books and accounts of 
a bankrupt, within six months before the 
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bankruptcy, has a privileged debt for serv- 
ices as clerk, to the extent of $50. (Rev. 
St. § 5101.) 1070 

The claim of a lessor for the rent of 
premises of which the assignees contin- 
ued in possession held entitled to preference.1176 

The urban landlord has no priority or 
preference, under Act Tex. April 4, 1874, 
over the general creditors 983 

The penalty prescribed by the internal re- 
venue acts for selling unstamped packages 
is incurred at the time of the sale; and a 
judgment therefor recovered by the United 
States after the adjudication in bankruptcy, 
with the exception of costs, is a provable 
debt, and entitled to priority of payment. .1214 

Examination o£ bankrupt, etc. 

Where the creditor fails to appear on the 
day appointed for the examination of the 
bankrupt, it may be adjourned 9S2 

Only a creditor who has proved his claim 
(section 26), or who has tendered proof of a 
debt which has not been allowed (section 
22), may apply to examine the bankrupt. . 32 i 

A bankrupt, under examination by the as- 
signee, cannot refuse to answer questions 
as to his having lost money at gaming on 
the ground that they would criminate or 
degrade him 691 

A bankrupt cannot be examined as to 
property acquired or business done after the 
date of filing his petition, where he states 
that the same has no connection with or 
reference to his estate or business prior to 
that date 1205 

Where the bankrupt declines, under the 
advice of counsel, to answer a question, 
the creditor may apply to the district judge 
to punish him for contempt 1205 

The register has no power to decide on 
the competency, materiality, or relevancy of 
any question 1205 

Costs: Pees: Disbursements. 

An order limiting the fees and costs to 
the amount of the bankrunt's deposit should 
only be made after a personal examination 
of the bankrupt 396 

Such order will not be made where it ap- 
pears that the bankrupt has been depend- 
ing for his subsistence on borrowed mon- 
eys, the indebtedness for which is not set 
out in the petition 390 

Costs will not be allowed to the bankrupt 
where a discharge is granted after opposi- 
tion, where it appears that there was good 
probable cause of objection 1288 

Costs of resisting opposition to a dis- 
charge will be decreed against the creditor 
where he filed 20 specifications, none of 
which were sustained* 982 

Taxation of fees of register 974 

The proper way to bring before the court 
the question of the compensation of and dis- 
bursements by the attorneys of the bank- 
rupt is by petition, on which a reference 
will be ordered 1197 

The standing auditor of the court has no 
power to tax a marshal's bUl of costs 505 

The consent of the assignee held a suffi- 
cient ground for the taxation of the mar- 
shal's bill of fees and expenses, and the 
register must countersign a cheek drawn by 
the assignee for the amount 506 

The expenses of a reference to contest a 
claim Of a creditor before the appointment 
of an assignee, where the bankrupt is un- 
able to pay any part of them," may be paid 
out of the estate. 697 

Discharge — Proceedings to obtain. 

There can be no discharge where the 
bankrupt dies pending the proceedings, with- 
out having taken the final oath prescribed 
by section 29, Act 1867 142 

The oath required by section 29 must be 
taken, and produced to the register, and he 
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must then certify conformity or noncon- 
formity, though the creditors ask time to 
file specifications of objections 57 

Proceedings' in. opposition. 

Specifications of opposition under section 

31 and general order No. 24 must be as 
specific as the grounds for avoiding a dis- 
-charge required by section 34. 307 

False testimony in the examination, and 
false statements in the schedule, must be 
alleged to have been willfully false, to bar 
a discharge 307 

An allegation that the bankrupt "is enti- 
tled" to certain real estate held sufficient to 
show that he was guilty, under section 29, 
■of negligence, in delivering to the assignee 
property belonging to him 307 

The creditors cannot give proof of other 
payments than those mentioned in the spec- 
ification as alleged fraudulent preferences. 1198 

Acts 'barring. 

The creation of a debt by fraud is not a 
ground for refusing a discharge 307, 1202 

A discharge will not be refused because 
the bankrupt has misused and wasted his 
estate, and made fraudulent purchases — .1104 

Preferences made in contemplation of the 
passage of the bankrupt law of 1841 will 
bar a discharge thereunder only when made 
with a view of getting the benefit of the 
.act 101, 104 

The act of suffering a default in a case 
in which an attachment was made prior to 
the filing of the petition in bankruptcy is 
not the granting of an unlawful preference. 
<Act 1841.) 1288 

Mere insolvency is not sufficient to show 
a payment to have been made in contem- 
plation of bankruptcy. (Act 1841.) 1288 

A payment, to be voluntary* must origi- 
nate with the debtor; the first step being 
taken by him, and not by the creditor. 
-(Act 1841.) 128& 

"Fraudulent preference," as used in item 
D of section 29, means only a preference in 
fraud of the bankrupt act; that is, contrary 
to its provisions 1202 

The payment by a bankrupt to counsel 
for services "rendered and to be rendered," 
without fraud, is no ground for refusing a 
•discharge 1198 

An insurance made upon house and fur- 
niture, in pursuance of covenants in lease, 
is not a fraudulent preference 1198 

It is no objection to a discharge that the 
wages of servants were paid after the pas- 
sage of the act, where they were necessary 
family expenses 1198 

A fraudulent conveyance made, or a 
fraudulent preference given, before the pas- 
sage of the bankrupt act, is not a good 
ground for refusing a discharge. (Act 1867, 
§ 29.) .1202 

A discharge will be refused, where -the 
bankrupt has sworn that he has no assets, 
when he has concealed- his property derived 
from profits in the firm by having his inter- 
est held in his wife's name 314 

The bankrupt's wife was made a partner 
in a business transacted without capital, by 
purchasing from a member an interest 
which he had previously purchased from the 
bankrupt, who all the time continued in the 
■employ of the firm. Held, that the arrange- 
ment was fraudulent, and a discharge 
should be refused for concealment of -the 
bankrupt's interest in the business 309 

The mere purchase and sale of articles 
will not make a person a tradesman, where 
the articles were not bought for the pur- 
pose of selling again 1104 

A person engaged in farming and in trad- 
ing live stock is not a tradesman required to 
keep books of account 175, 1334 

An invoice book by a retail grocer is not 
■necessary where he has so kept his invoice 
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bills that a complete account of all goods 
received by him can be made out from them. 417 

Scope and effect. 

A debt created by the fraud of the bank- 
rupt is not affected by the discharge, though 
it was proved in bankruptcy 978, 1194 

— — Vacating: Setting aside. 

A discharge will be set aside, for conceal- 
ment and false swearing, where deeds from 
the bankrupt to his wife, through a third 
person, made without consideration, were 
asserted to have heen burned, and credit 
was procured on the faith of his ownership 
of the property, where such deeds were sub- 
sequently placed on record, and the proper- 
ty omitted from his schedules 188 

Prohibited or fraudulent transfers. 

A transfer of property by deed will be 
held to have taken place at the time of the 
actual execution and delivery of the deed, 
and not at its date .1153 

A transfer by a debtor, when solvent, of 
an estate greatly in excess of the debt, for 
which credit was given on the debtor's 
books, where a settlement was not had until 
after the insolvency of the grantor, held not 
a fraudulent preference 1198 

Where a bank holding a note against the 
bankrupt and also a deposit account in his 
favor, receives a check against the account 
to pay the note, with knowledge of the de- 
positor's insolvency, it is not a fraudulent 
preference, but an adjustment of mutual 
debts, within Rev. St. § 5073 1053 

A conveyance, not made in the usual and 
ordinary course of business of a debtor, is 
prima facie fraudulent and void. "The 
usual and ordinary course of business" de- 
fined 835 

A creditor who had no reasonable cause 
to believe the debtor insolvent at the time 
of receiving security may hold it as against 
the assignee ^ 279 

Knowledge by the bankrupts of facts suf- 
ficient to bring to the minds of reasonable 
men knowledge of their insolvency will in- 
validate a mortgage of their stock of goods 
to a creditor. 835 

A conveyance of one's whole property to'a 
creditor to secure a pre-existing debt is 
fraudulent and void, and the intent to pre- 
fer may be inferred from the fact of pref- 
erence 835 

A creditor taking security upon all his 
debtor's property, knowing it to be insuffi- 
cient to pay his own debt and the other 
creditors in full, is chargeable with knowl- 
edge that the transaction is in fraud of the 
bankrupt act 1049 

A sale by a lien holder of property in his 
possession, belonging to the bankrupt, with 
knowledge that bankruptcy is imminent, 
will not be disturbed, if untainted by fraud, 
and a fair price obtained .1192 

A sale by the bankrupt will not be set 
aside where the purchaser paid adequate 
consideration in cash, at the time of the 
sale 7Q 

A second purchaser, who had knowledge 
of the bankrupt's failure, and that the sell- 
er held the goods under mortgage from the 
bankrupt, does not get a good title 835 

Suits and. proceedings in relation to the 

estate. 

The assignee can obtain possession of 
books of account transferred by the bank- 
rupt only by proceeding by a bill in equity 
or action at law, in which the validity of 
the conveyance can be tested, and not by a 
petition 1132 

The expense and delay of a litigation 
will not justify a compromise in a case 
where public interests and the due admin- 
istration of the bankrupt law require the 



1364 



INDEX. 



Page 
settlement of the questions of law involved 
by the judgment of the court 1280 

Review. 

The circuit court has complete and unlim- 
ited control over proceedings in bankruptcy 
to review the whole case, or any particu- 
lar question arising in it. (Act 1867, § 2.) . .1306 

The distinction between the methods of 
review in actions in law and suits- in equity 
—one being by writ of error, and the other 
by appeal — is preseryed by section 8 of the 
act of 1867 1306 

Questions arising in the progress of a 
case can be reviewed by the circuit court 
only by petition 417 

The proper proeess by which to remove to 
the circuit court an order granting or re- 
fusing a discharge is by petition under sec- 
tion 2, Act 1867 1306 

The circuit court will not review an inci- 
dental question of practice in the district 
court . . 978 

Arrangement with, creditors: Composi- 
tion. 

Act June 22, 1874, § 17, providing for 
compositions, is constitutional and valid . . 

490, 500 
To authorize proceedings for a composi- 
tion, a case in bankruptcy must be pend- 

ing :-•• 490 

The register has power, in composition 
proceedings, to conduct the inquiries to be 
made of the debtor, and to take down the 
substance of his answers, but not to eon- 
duct a written examination upon things in 

general, as in bankruptcy 1 

A creditor whose claim is more than off- 
set by claims of the bankrupt against him 
cannot vote at a meeting in composition. . 61 

In the case of accommodation notes given 
by the bankrupt to a creditor, and after- 
wards proved against the estate by the 
holders, held, that the dividend paid upon 
the notes may be set off against the divi- 
dend due such creditors .' _• 61 

Any composition is allowable which is 
satisfactory to the requisite majority of the 
creditors, and which is for the best inter- 
ests of all concerned 61 

A creditor who has regularly appeared at 
the first meeting, but is not present when 
the vote is taken, is to be counted as voting 
against the resolution, unless he has clearly 
indicated his intention not to be counted . . 736 

A resolution signed by the debtors, and 
by two-thirds in number of the creditors, 
representing one-half in value of the debts, 

is sufficient * • • • 490 

A composition for a payment of a cer- 
tain sum on the dollar in installments — the 
first in cash, and the others secured by 
notes indorsed by persons named — is valid. 

490, 500 
A resolution providing for the giving of 
notes "satisfactorily indorsed" held defect- 
ive, in not naming the indorser, or provid- 
ing for his being named 490 

In such case an additional resolution pro- 
viding for- such security may be adopted at 
another meeting of creditors, and present- 
ed to the court in the same way as the orig- 
inal resolution 490 

The court will not refuse to confirm, nor 
will it set aside, a composition, because cer- 
tain property, located in another state, 
claimed by the bankrupt, was not reckon- 
ed, where the bankrupt had been advised 
bv counsel that his claim was' baseless, and 
it appeared that it could not be recovered, 
except by a long and expensive litigation. . 500 

A party interested is not entitled, as mat- 
ter of right, to ask the summary enforce- 
ment of a composition by order of court. . . 531 

The performance by the bankrupt of an 
ex parte order after default will not be com- 
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pelled, where there is no .proof of service in 
a manner required 531 

An order will not be made, directing the 
bankrupt to comply with the terms of com- 
position after default by him, where it does 
not appear that the creditors are willing to 
proceed with the composition 531 

One who has agreed to become a surety 
on a composition will not be summarily 
compelled to give security, where it appears 
that the bankrupt has abandoned the com- 
position, and has not given the notes 
agreed 531 

Where notes given upon a composition 
settlement fall due pending action upon a 
petition to review the order of confirma- 
tion, and petitioners refuse to receive pay- 
ment, the money must be paid into court, 
or the bankrupt will be liable to a sum- 
mary order for payment 618 

Fiduciary debts are discharged by a com- 
position 1085 

Creditors will be held bound by the pro- 
ceedings had in the pursuance of the reso- 
lution of composition, though they are irreg- 
ular as regards other parties 1088 

Amending; and repealing acts. 

Where the register to whom the matter 
had been referred to ascertain the extent 
of the assets did not make his report until 
after the passage of the amendment of July 
14, 1870, the order of reference was amend- 
ed so as to comply therewith 1081 

A petition filed on the same day on which 
a repealing act was approved by the presi- 
dent, but before the actual time of such ap- 
proval, gives jurisdiction 699 

' BASTABDS. 

The circuit court of the District of Colum- 
bia has jurisdiction to require the father 
of a bastard to give security for its support.1241 

BILLS, NOTES, AND CHECKS. 

Acceptance. 

A draft upon a bank in which the drawer 
has a fund on deposit, before it is presented 
to or accepted by the drawee, or charged 
by it against the drawer, does not operate 
as an assignment of the fund; ana the 
payee is not entitled to the fund, as against 
a subsequent assignee for creditors, who 
first notifies the bank of his title 1211 

The presentation to the drawer of a ne- 
gotiable draft drawn against a general bal- 
ance in his hands, less than its amount, 
without an acceptance by him, does not 
operate as an assignment of the fund, or 
create any lien in favor of the holder 257 

To charge the acceptor under a condi- 
tional acceptance, the holder must show 
performance of the condition 359 

Validity. 

Persons taking notes of a bank are 
chargeable with notice of the powers of the 
bank, as granted in its charter. 1167 

Indorsement and transfer. 

The payee of a draft accepted for the 
accommodation of the maker, who takes it 
in satisfaction of a debt due from the 
maker, or as security, without notice of 
any fraud on the acceptor, is a bona fide 
holder for value, and stands in the same 
position as if the draft were drawn in favor 
of the acceptor, and indorsed by him to 
such holder 32" 

An accommodation indorser of a bill of 
exchange, who pays the same after protest, 
has a right of action against the acceptor. .1024 

In the absence of a special agreement, the 
liability of acceptor and indorser of a bill of 
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■exchange attaches in the order in which 

their names appear on the bill v .1024 

A pre-existing debt is a sufficient consid- 
eration for the assignment of a note to 
close the equities between the original par- 
ties 801 

Demand: Notice: Prbtest. 

Demand, and notice to the indorser, are 
not necessary, where the maker is insol- 
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Want of funds in the hands of the 
drawee of a bill of exchange renders no- 
tice to the drawer of nonacceptance or non- 
payment unnecessary. •• • 359 

The indorser is, in all cases, entitled to 
due notice of the dishonor of a bill of ex- 
change 211 

Where a demand is made on the last day 
of grace, notice to the indorser on the next 
day is in time 349 

A request by the indorser of a note to the 
holder to pursue the maker is not evidence 
of waiver of demand and notice, but the 
jury may infer therefrom due demand and 
notice 787 

Actions. 

One who takes a check with knowledge 
that the person who transferred it had no 
right to do so cannot recover against the 
drawer 1262 

Fraud or deception in obtaining the note 
is no defense to a suit by a bona fide holder 
for value, without notice 801 

An action for money had and received 
can be maintained in Virginia by an in- 
dorsee against a remote indorser of a ne- 
gotiable promissory note 756 

The payee of a promissory note, who has 
been obliged to take it up on his indorse- 
ment, may recover the amount from the 
maker, upon a special count 509 

In an action by the indorsee against the 
indorser of a void note, such note is inad- 
missible in evidence. ; . . .1167 

An indorsee may recover against the in- 
dorser of a void note by showing the con- 
sideration paid therefor 1167 



BILLS OF LADING. 

See, also, "Admiralty"; "Affreightment"; "Car- 
riers"; "Demurrage"; "Shipping." 

The necessity to keep schedule time will 
not justify a vessel in running at full speed 
in a fog alongshore. 1067 

It is bad seamanship to run at full speed 
in a fog alongshore, where there is danger 
of a mistake in reckoning .• .1067 

Losses by "dangers of the seas" are such 
as are of an extraordinary nature, or arise 
from irresistible force, which cannot be 
guarded against by the ordinary exertions 
of human skill and prudence 458 

The mere rolling of a vessel by a cross 
sea is not a danger of the sea 458 

Proof that the injury was occasioned by 
an excepted cause casts the burden on libel- 
ant to show negligence, or want of reason- 
able skill and attention 1067 



BONDS. 

See. also, "Municipal Corporations"; "Prin- 
cipal and Surety"; "Railroad Companies." 

A recital in the bond that the interest is 
to be paid on presentation of the coupons 
annexed is equivalent to making the cou- 
pons payable to bearer 1077 

Breaches of a penal bond must be assign- 
ed before judgment ; . 960 



BOTTOMRY AND RESPONDEN- 
TIA. Page 

On the necessary abandonment of the 
voyage in a foreign port after repairs made, 
the master may hypothecate the vessel for 
the purpose of getting her back to the own- 
'ers, or for a voyage to a place where she 
can be sold without sacrifice 873 

A cargo owner on board at the time of a 
disaster may take a bottomry from the 
master for advances necessary to complete 
the voyage 1231 

Where moneys for necessary repairs in a 
foreign port have been advanced upon the 
credit of the vessel owners, a bottomry 
bond subsequently given therefor by the 
master is void 1302 

A bottomry bond is not vitiated by the 
stipulation that the cost of insuranoe shall 
be included in the sum to be paid by the 
ship in case of her safe arrival 873 

A fraudulent sale by the master in a for- 
eign port, for necessary charges, does not 
affect the lien arising upon a prior bottom- 
ry bond 804 

The bottomry lender has the burden of 
showing that the alleged necessity existed. 87 

Acquiescence by part owners in a bot- 
tomry loan, the circumstances whereof are 
suspicious, is evidence that it was bona fide. 938 

BOUNDARIES. 

See, also, "Adverse Possession"; "Grants"; 
"Public Lands." 

Alarked lines and corners control courses 
and distances 1035 

Where land was described as bounded on 
the side of a creek by a line meandering 
down its center to a station on the bank, 
and thence from station to station on the 
bank, held, that the creek constituted the 
boundary .<... 134 

CARRIERS. 

See, also, "Affreightment"; "Average"; "Bills 
of Lading"; "Charter Parties"; "Demurrage"; 
"Shipping." 

The placing of a ticket on the counter of 
a ticket office, after the purchaser has laid 
down his money and gone away, is not a 
delivery 13S 

In an action for wrongful expulsion from 
a train, plaintiff is entitled to recover dam- 
ages for loss of time, expenses while de- 
layed, cost of another ticket, and compen- 
sation for the indignity put upon him.... 138 

A steamboat is not liable for the loss of 
jewelry usually worn by a passenger as a 
part of her apparel, but left in her state- 
room, in a handbag, with other articles of 
personal use, and stolen. while she was at 
supper 519 

Long-established, uniform, and well- 
known usage as to the mode of delivery 
will be considered as a part of the contract 
of the carrier 732 

A usage to deliver goods consigned to a 
particular person, though in different par- 
cels, at one place, will relieve the carrier 
from his responsibility as insurer, where 
he offers to make such delivery, but the 
consignee claims the right to require a de- 
livery at different places 732 

A carrier is liable for damages caused by 
the delay in delivering an unmarked case of 
goods, whose outer covering, properly mark- 
ed, was removed while in its custody, where 
the consignee made repeated demands 
therefor 1285 

The carrier cannot, of his own motion, set 
up title in a third person in defense to an 
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action for nondelivery to the shipper or his 
consignee; but he may set up a delivery to 
the real owner, upon demand made or suit 
brought by him 1206 

In a suit against a carrier, by the ship- 
per or consignee, for nondelivery, plaintiff 
can only recover nominal damages, where 
they have received the goods or their value 
from a third person, to whom they were 
delivered 1206 

Where the season for the sale of the 
goods has passed, a carrier responsible for 
the delay in delivering them is liable for 
damages occasioned thereby, and the dimi- 
nution in value is properly chargeable as 
an item of damage 1285 

CHARTER PARTIES. 

See, also, "Admiralty"; "Affreightment"; "Aver- 



age"; "Bills of Lading"; "Demurrage"; 
"Shipping." 

Where the charter gives possession and 
control to the charterers for a time certain, 
with no condition of forfeiture for a breach, 
the court cannot decree possession to the 
general owners on a libel alleging a breach 

of the contract * 4 

The court may order a vessel libeled for 
wages to be delivered to the general own- 
ers, where the charterers, who are entitled 

to possession, refuse to claim her 4 

Where the owner retains the possession 
and navigation of the vessel, and contracts 
to carry the cargo on freight for the voy- 
age, the charter party is a mere affreight- 
ment, sounding in covenant, and the freight- 
er is not invested with the legal responsi- 
bility of ownership 726 

The charter party is a mere contract of 
affreightment, where the owners agree to 
keep the vessel tight, staunch, fitted and 
provisioned, and to receive on board such 
lawful goods as the charterers or their 
agents may think proper to ship 726 

In the absence of a special agreement, the 
duty of the master extends to all that re- 
lates to the lading and transportation of 
the merchandise, and, in the case of a mere 
contract of affreightment, the shipowners 
and master are responsible for the faithful 
performance of these duties . 726 

A stipulation that the ship is to employ 
the charterer's stevedore and clerk does not 
amount to a special agreement that the 
charterer shall perform the duty of lading 
and stowing 726 

Where the owner continues in control of 
the vessel, he is entitled to a lien for freight 
on goods of a third person, shipped under 
contract with the charterer 1313 

The shipper under an ordinary bill of lad- 
ing has his remedy against the ship, wheth- 
er the owner retains possession and com- 
mand, or the control and navigation passes 
to the charterer; but whether the general 
owner, or the charterer, is liable, depends 
upon the terms of the charter party 726 

An agent employed by the charterer of a 
ship to procure freight, having notice from 
the owner that he must rely on the person- 
al credit of the charterer, has no lien on 
the ship for his services 1034 

Under a stipulation by the charterers to 
furnish a vessel at Calcutta with a full 
cargo, and, among other articles of freight, 
' sufficient saltpeter, or its equivalent, for 
ballast," held, that the charterer must fur- 
nish ballast paying freight 677 

Under such charter the charterer may, at 
his election, furnish any article which is an 
equivalent, and answers the description... 680 

The master must inform the charterer 
what quantity of the several articles will 
be necessary to load the vessel 677 
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Though the charter stipulates to carry 
goods on deck, the master may, for sailor's 
reasons, refuse to allow them to be so load- 
ed, but in such case the charterer may re- 
cover damages in admiralty 621 

The master may also carry more ballast 
than the charter allows, but the charterer 
may recover in admiralty compensation for 
the room thus lost 621 

A provision that the vessel shall sail with- 
out delay, and in ballast, to enter upon the 
charter, is complied with where the vessel 
carries a cargo of salt, where the charterer 
is not prejudiced 527 

Where the charter stipulates that the 
master shall sign a draft on the consignees, 
m favor of the charterers, for tlie freight, 
he cannot refuse his signature on the ground 
that demurrage is due him 621 

Chattel Mortgages. 
See "Bankruptcy." 

CITIZEN. 

See, also, "Courts"; "Removal of Causes." 

The status of a child whose mother was 
a citizen of the United States, and his fa- 
ther an Indian maintaining a tribal rela- 
tion, is that of the father 582 

CLAIMS. 

The commissioners under the French 
treaty of 1831 could not decide between 
conflicting American claimants 766 

The share of the loss of an alien partner 
of a firm was, not allowable as a claim un- 
der such treaty, but he is entitled to be 
paid for freight and advances out of the 
moneys allowed to the other members 766 

Rights of consignees of goods seized by a 
foreign government under the French treaty 
of 1831 766 

COLLISION*. 

See, also, "Pleading in Admiralty"; "Practice 
in Admiralty"; "Towage." 

Nature of liability— ContriTrative fault. 

Where two vessels collide, without blame 
on the part of either, the loss must be borne 
by that on which it falls. If both are to 
blame, it must be apportioned between 
them. If it is by the fault of one, that 
must make full compensation 461 

It, is not proper for a ship to leave her 
wharf, in tow of a steamer, on a night so 
dark that a sail vessel cannot be seen in 
time to avoid a collision 342 

An error of judgment of a sail vessel, in 
a maneuver made to avoid an impending 
collision, brought about by the fault of an- 
other vessel, will not be considered a fault. 447 
Between, sail vessels. 

A vessel sailing free must take the prop- 
er measures to avoid another closehauled 
to the wind %52 

Where the wind is equally free to both 
vessels, approaching in opposite directions, 
or both have it abeam, each must port her 

helm 152 

■ Where vessels are in such position, when 
within 150 feet of each other, that if no 
change is made by either they would pass 
in safety, the vessel having the right of 
way will be held in fault for a change of 
course 112& 

In case of a collision between a vessel 
sailing free and one closehauled, the bur- 
den is on the former to prove that she took 
all proper measures to prevent it 370- 
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Between steam and sail. Pa S 9 

Where a steamer and sail vessel are ap- 
proaching each other, it is the duty of the 
latter to keep her course, and of the for- 

mer 'to keep clear • -. • d4Z 

The pilot of the steamer must ascertain 
the true course of an approaching sail ves- 

sel, or slacken speed, or stop... . • 44 1 

A steamer will be held in fault for a col- 
lision with a schooner at night, whose 
change of course was seen in ample time, 
though the schooner had no lights J-s* 

Between, steam vessels. 

A ferryboat must take the ordinary pre- 
cautions to avoid collisions, though she is 
compelled to make a certain number of 
trips within an hour • 

Both vessels will be held in fault in hold- 
ing their courses after each has been noti- 
fied that the other is taking a course which 
will make a collision inevitable ... . - . . 

Where the ascending steamer on the Ohio 
river, after signaling her course, changes 
her signal, and the descending steamer an- 
swers that she will keep her course, the as- 
cending steamer is bound to follow the 
course first signaled lob 

Overtaking vessels. 

The leading vessel is entitled to hold 
her course, and the one behind must select 
such a course as she may safely take to 
pass, where the vessel ahead does nothing 
intentionally to thwart or prevent her pass- 
ing ■ • • • 

A vessel which attempts to pass another 
under circumstances where it cannot, be 
done without imminent danger of collision, 
where the latter is not in fault, will be held 
solely liable for resulting damages 641 

A vessel which attempts to pass another 
while struggling in Hell Gate, there being 
no fault on the part of the latter, will be 
responsible if a collision occurs. 641 

Running within 20 yards, in an attempt 
to pass, is negligence 646 

"Vessels moored, etc. 

A vessel anchored in a proper place is 
entitled to room enough to swing in safe- 
ty on as long scope of chain as is necessary 
to prevent her dragging 132 

A sail vessel approaching a wharf when 
another is making sail to leave a wharf 
near by has the right to presume, from the 
dropping of the sails of the latter, that she 
will wait until the former comes to anchor. 75S 
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Tugs and tows. 

A ship and steamer lashed together along- 
side, where the latter furnishes the whole 
motive power, are held to the rules govern- 
ing steam vessels • -. • 342 

In the case of a collision with a ship in 
tow of a tug, caused by the negligence of 
the tug, the tug is liable, where both vessels 
were in charge of a pilot appointed by the 
owners of the ship 554 

Biver and harbor navigation. . 

Vessels navigating the East river must 
keep to the center of the stream 

Steamers plying upon the East river must 
use special watchfulness not to interfere 
with the course of ferryboats crossing the 
river 

A ferryboat making regular trips is never- 
theless bound to be prepared for those oc- 
casions which call for the exercise of pru- 
dence, skill, and caution 263 

The maneuver of forereaching in a har- 
bor is not objectionable, unless there be 
some reason to apprehend a collision by 
reason of making it 393 

In the case of two tugs racing to reach a 
sailing vessel, to speak for employment,-the 
one which first arrives is entitled to its posi- 
tion, and the other must take the proper 
measures to avoid a collision 848 



Lookouts, officers, etc, Pa S e 

Lights should not be placed in the bows 
of a ship in such a position as to prevent 
the lookout from seeing ahead. .......... o*i 

Absence of a lookout, unless shown to 
have contributed to the collision, does not 
render liable a vessel which is otherwise 
faultless ■•• - 41 

A usage with coasting vessels to run, un- 
der certain circumstances, without a look- 
out, will be disregarded • ■ - • *>70 

The failure of the steamer to have a look- 
out as provided by law casts on her the bur- 
den to show that she was not in fault 447 

Particular instances of collision. 

Between schooner sailing free and schoon- 
er closehauled, where the latter was lield 
in fault for coming about, where the other 
vessel had taken proper measures to avoid 

her • v *-(.•*• 69 ° 

Between steamer and sail vessel, where 
the former had no lookout, and mistook the 
course of the latter, and was held solely m 
fault for the collision ; • • • 447 

Between steamer and schooner at night, 
where the latter was held in fault for a 
change of course when near the steamer, 
and after the steamer had changed her 
course to avoid collision. (Reversing 124.) Ub 

Between steamers in Hell Gate, where 
the overtaking vessel was held in fault for 
not stopping in time to allow the other to 
get ahead of her • • • . - • - • 

Between the last of two barges, towed di- 
rectly astern of a tug, and 1,000 feet there- 
from, and a passenger steamer on Long 
Island Sound, on slightly crossing courses, 
where the steamer was held in fault for not 
discovering the tow. which carried the 
regulation light 

Between bark at anchor in New York 
harbor, and tug coming down the river, 
where it was held that the formers lights 
were sufiieient, and the tug was solely at 
fault •••• 

Between brig at anchor m a proper place, 
and ship subsequently anchored near, which 
dragged her anchor and went astern, where 
the brig subsequently drifted nearer the 
ship, and they came together on the turn of 
the tide • - ■ • 

Between vessel at anchor without a 
light, and vessel coming into harbor and 
entering the anchorage ground under full 

sail, where both were held in fault Id04 

Between two tugs racing to reach a ves- 
sel, to speak for employment 848 
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Procedure. , , 

A libel for collision cannot be brought 
against a vessel in rem and her owner in 
personam, unless her owner is. also master. .688 

All the owners of the injured vessel 
should be joined as libelants .. . . 688 

The libel must set out, as far as practica- 
ble, the material circumstances attend- 
ing the collision 143 

In the case of collision between two 
steamers, libelant must not only show 
fault on the part of the other steamer, but 
also that his vessel was free from fault. . . . 52o 

Where the injury complained of is admit- 
ted by the answer, claimant has the burden 
of showing affirmatively the matters of 
justification or defense set up 646 

Rule of damages. , 

The owner of the injured vessel is en- 
titled to receive a remuneration which will 
place him in the situation in which he would 

have been but for the collision 636 

Damages may be given,- above the 
amount of actual injury, in case of a will- 

ful and malicious collision 201 

The crew are justified in leaving the in- 
jured vessel, where her condition at the 
time appeared to be desperate, although 
she might have been saved; and the meas- 
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ure of damages is the full value of vessel 
and freight 370 

The sum necessary to repair the injured 
vessel may be recovered, though libelant 
has sold her without making such repairs . . 639 

Where respondent declines to produce 
any evidence on the reference to ascertain 
damages, libelant need only establish a 
prima facie case. '. 383 

An allowance for loss by delay while un- 
dergoing repairs cannot be based upon 
speculative and conjectural opinions as to 
the probability of the employment of the 
vessel, and the amount of her earnings 849 

In the ease of a tug, the proper inquiry is 
as to what she could have been chartered 
for, per day, in the business of towing, re- 
gard being had to the market price 849 

Where, in the case of a vessel running on 
a line, no vessel was hired to supply her 
place while undergoing repairs, an allow- 
ance of interest upon her value, at the rate 
of 6 per cent, per annum, while undergoing 
repairs, was upheld against an appeal by 
both parties 645 

The demurrage clause in the charter is 
sufficient evidence of the measure of dam- 
ages for detention while the vessel 'is -under- 
going repairs 383 

In the 'absence of direct evidence of the 
amount of loss from delay while making 
repairs, interest upon the value of the ves- 
sel during such time may be awarded. .. . 636 

Division of damages. 

Where a collision occurs by the willful 
fault or intentional wrong of both parties, 
the damages will not be apportioned, but 
the lib^I will be dismissed 848 

The rule as to the division of damages 
in cases of mutual fault only applies where 
both vessels are in fault at the time, and 
in the acts which produced the collision, 
and where the faults, are not egregiously 
unequal 201 

In a case of mutual fault, where the 
damages are to be equally divided between 
the vessels, the court may order the vessel 
most to blame to pay all the costs 845 

Review. 

On appeal by one party alone from a de- 
cree finding mutual fault, the circuit court 
cannot inquire as to the fault of the party 
not appealing 136 

Compositions. ' 

See "Bankruptcy" 

CONFLICT OF LAWS. 

In an action in the federal court on a 
state court judgment of another state, the 
statute of limitation of the place of the ac- 
tion may be pleaded in bar 260 

A discount of notes in Rhode Island, pro- 
cured there by an indorser, where the mon- 
ey is there paid, held a Rhode Island trans- 
action, though the note was made in New 
York, where the maker resided, and where 
it was dated and made payable 20, 22 

CONSTITUTIONAL LAW. 

See, also, "Criminal Law." 

The question of the constitutionality of 
an act will not be determined, where the 
case may be decided on other points 242 

An act validating conveyances of land 
made under a joint power of attorney from 
husband and wife is constitutional, as re- 
spects prior deeds, when no vested rights 
are infringed 234 

Act Miss. Nov. 29, 1865, creating a levee 
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district, and imposing a specific tax of 10 
cents per acre upon the land included there- 
in, in default "of payment of which on a 
day named the land may be sold without 
notice, held a valid exercise of the power of 
taxation .1265 

The revenue act which prohibits a suit to 
restrain the assessment or collection of any 
tax authorized is not unconstitutional, ei- 
ther as depriving the party of his property 
without due process of law, or as refusing 
a trial by jury. 44 

A state may pass a law barring the right 
of action, from lapse of time, on the record 
of a judgment of another state 260 

The statutes of South Carolina requiring 
the arrest and. detention in jail of colored 
seamen coming into ports of the state dur- 
ing the time their vessel remained in such 
state are valid and constitutional 937 

CONSULS. 

A consul of a foreign power, though his 
sovereign is also represented by an am- 
bassador, is entitled to intervene in a suit 
in admiralty for all subjects of that power 
inteiested 1060 

A consul in a foreign port, under whose 
authority a vessel is sold, cannot acquire 
an interest therein under the sale 804 

CONTINUANCE. 

A motion for a continuance, made at the 
first term after joinder of issue, granted, on 
the ground of the severe illness of defend- 
ant's attorney, who had charge of the case 
and previous cases involving the same sub- 
ject-matter 133S 

A continuance will not be granted on the 
affidavit of an attorney, stating what his 
client told him 354 

CONTRACTS. 

See, also, "Assumpsit"; "Frauds, Statute of"; 
"Sale"; "Specific Performance"; "Vendor 
and Purchaser." 

A verbal agreement which is to be put 
into writing and digned the next day is not 
complete, so as to bind either party, until 
reduced to writing and signed 787 

An agreement by defendant to ship cer- 
tain goods, on the faith of which the con- 
signees accepted a draft for the amount, 
held enforceable by them without a consid- 
eration moving from them to defendant. . . 148 

When a penalty is inserted in a contract, 
neither party has a right to avoid the con- 
tract by paying the penalty 985 

A clause stating that, "in further con- 
firmation of the said agreement, the par- 
ties bind themselves, each to the other, in 
the penal sum of $1,000," held a stipula- 
tion for a penalty, and not for liquidated 
damages 9S5, 996 

CONVERSION, EQUITABLE. 

Real estate devised to executors with a 
direction to apply the rents and profits until 
the happening of a certain event, and then 
to sell it and divide the proceeds among cer- 
tain persons, is, in equity, to be considered 
as personalty from the death of the tes- 
tator 360 

The shares of the legatees who die before 
the time of sale go to their next of kin, as 
personal property 360 

It is no exception to the rule that land di- 
rected by will to be sold and turned into 
money is considered as money from testa- 
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tor's death, "because the period of sale is re- 
mote, and the conversion cannot be made 
until the time arrives • • • ■ • ■ 806 

Where the proceeds of lands devised to be 
sold are given to a feme covert, who dies 
before a sale, the right to the legacy de- 
volves upon her husband, and, if he also die 
before the sale, it goes to his representa- 
fives, and not to the next of kin of the wife. oOb 

On the bequest of the proceeds of land to 
a residuary legatee, .none but the first tak- 
«r, and a person who is entitled to tbe whole 
surplus, can make an election to consider 
the proceeds as land 806 



Convicts. 



See "Pardon." 



COPYRIGHT. 

A literary composition may be a book en- 
titled to copyright, without being printed, 898 

The novelty of a design may consist m the 
form, outline, or grouping, or in the use, 
combination, arrangement, or harmony ox 
colors, or the combination of some or all of 
these attributes : • • " 2i2 - 

The right to a copyright m a musical com- 
position depending upon authorship, and 
what constitutes an infringement therefor. 4rfl 

The fact that playing cards may be used 
by persons to violate the laws against 
gambling does not, of itself, deprive them 
of the protection of the law .-•'•• lji6 

Public representation of a drama is not 
a publication, within the meaning of the 
act requiring a copy to be deposited within 
a certain time • • • : £sz"2".' Syii 

The notice of copyright is sufficient, in 
the case of an engraving, when engraved 
on the plate, and printed from it m such a 
cosition as not to be covered when the 
picture is properly framed, with a reason-^ o _ 
able margin 
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An agreement by an aetor and stage 
manager, with the proprietor of a theater, 
to write a drama, which should be perform- 
ed in his theater so long as it should draw 
good audiences, does not give the latter a 
right to the copyright • • • . 898 

"Where the publisher takes the copyright 
in his own name, with the knowledge and 
acquiescence of the author, he is the law- 
ful owner, subject to the condition of ac- 
counting to the author pursuant to the con- 
tract v * * \ ^ 

Such publisher cannot transfer the copy- 
right to a third person, but may sell his 
stereotype plates, and authorize the pur- 
■chaser to publish, accounting to the author 
pursuant to the contract 51 

In such case the author has no right to 
print an edition for himself, and take out 
a copyright, so long as the publisher com- 
plies with his contract 51 

An action at law for infringement must 
be brought within two years thereof. ..... 431 

Every printing for sale is a new infringe- 
ment, though the plates were engraved more 
than two years before the commencement of 
the suit 431 

The statutory penalty for violation of a 
copyright is not incurred by printing so 
much of a book as amounts to an infringe- 
ment, but only by a transcript of the en- 
tire work .- 1114 

A design for playing cards is infringed 
by the appropriation of those features 
which substantially embrace the novelty of 
the conception, and the value in the appli- 
cation of the art of the designer 722 

The copyright for an engraving is in- 
fringed by reproducing copies of it by the _ , 
photographic process 1253 
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An assignee of an exclusive right of act- 
ing and representing a drama for one year 
throughout the United States, excepting five 
specified cities, may maintain a suit in his 
own name to enjoin a mere wrongdoer. . . . 898 

The record of a copyright, made in the 
form prescribed by the statute of 1S31, is 
at least prima facie evidence that a print- 
ed title to the book was duly deposited in 
the clerk's office. 898 

CORPORATIONS. 

See, also, "Banks and Banking"; "Insurance"; 
"Marine Insurance"; "Municipal Corpora- 
tions"; "Railroad Companies"; "Receivers." 

Public laws limiting corporate powers are 
notice as well to persons out of the state 

where the laws were passed as to those 

within it. Ho9. 1167 

Directors de facto are to be considered, 
prima facie, 'as directors de jure 10SO 

A conditional subscription may be reduced 
or modified, according to the terms of the 
condition, while the corporation is solvent. 79 

The subscription to stock cannot be re- 
scinded so as to affect the rights of cred- 
itors while the corporation is insolvent. ... 79 

The corporation need not resort to a sale 
of the shares of a stockholder to enforce 
his subscription, but may maintain an ac- 
tion against him .- 1079 

In an action for an unpaid subscription to 
stock, the stockholder, who has exercised 
rights as such, cannot deny the existence of 
a corporation. • • • 1080 

In an action for an unpaid subscription 
to stock, plaintiff need not show that the 
managers were elected by a majority of 
votes 10S0 

The fact that a subscriber was appoint- 
ed by the stockholders, and had acted as 
one of the managers of the corporation, is 
prima facie evidence of an admission on his 
part of the existence of the corporation. . .1080 

The original subscription book lield prima 
facie evidence of the genuineness of the sub- 
scriptions, and that they were made by per- 
sons duly authorized 10S0 

The exception in the charter of the right 
to call on unpaid stock in case "of- losses 
exceeding the means of the corporation" 
does not limit the right of the company or 
court to an assessment for payment of 
losses only 544 

A corporation, while solvent, may buy in 
and retire a portion of its capital stock 
without relieving other stockholders from 
their liability to calls on their unpaid stock. 544 

Upon a sale of stock, paying par value, . 
with the addition of a certain sum, to cover 
an anticipated dividend, held, that the pur- 
chaser might recover back such addition, 
where the dividend was not earned or de- 
clared 793 

Notes given by a corporation in violation 
of law are void, even in the hands of a bona 
fide holder 1159, 1167 

Authority to mortgage the corporate fran- 
chises cannot be implied where express au- 
thority has been given to mortgage real es- 
tate 264 

COSTS. 

Costs in admiralty, though resting in the 
discretion of the court, are usually given to 
the prevailing party. 476 

Costs were denied libelant, and given to 
claimants, on a libel against a steamer for 
injuries caused by her swells, by passing at 
rapid speed near a pier at which libelant's 
vessel was moored, where no notice of the 
claim was given in advance of bringing suit. 641 
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Costs will not be awarded against claim- 
ants in a suit on a bottomry bond, where 
there appeared some reason for contesting 
it 873 

Where two libels are filed in admiralty, 
where only one is required, costs in one only 
are allowed 1294 

Costs will not be given on separate libels 
by seamen for wages on the same voyage. . 440 

The claims for costs of parties appearing 
in admiralty voluntarily, to protect their 
own rights, are entitled to only the same 
priority with their other claims 1090 

A printed paper is to be taxed for as if it 
were written 974 

Plaintiff will be required to give security 
where he is a nonresident, and the use plain- 
tiff has removed from the district 911 

Security for costs may be given at any 
time before judgment on the rule 580 

The law of Maryland respecting security 
for costs and fees does not apply to suits 
in equity 329 

Counties. 

See, also, "Municipal Corporations"; "Railroad 
Companies." 

COTJKTS. 

See, also, "Admiralty"; "Bankruptcy"; "Equi- 
ty"; "Habeas Corpus"; "Judges"; "Justices 
of the Peace"; "Maritime Liens"; "Removal 
of Causes." 

Comparative authority of federal and 

state courts: Process. 

In the case of concurrent jurisdiction, the 
court which first takes jurisdiction cannot 
be interfered with by any other iJtii), 1325 

Nonresident legatees, having been made 
parties, by order of publication, to a suit in 
the state court for the settlement of an 
estate, and having knowledge thereof, can- 
not sue in the federal court to have the 
estate administered 482 

A bill will lie in the federal court to com- 
pel satisfaction from the debtors of a cor- 
poration of a judgment obtained against it 
in a state court, where the citizenship of 
the parties is such as to confer jurisdiction 
under the judiciary act 79 

The life of a process in rem in admiralty 
does not end with its return, and if, at any 
time before the marshal is discharged, his 
custody becomes legal, the jurisdiction of 
the court becomes complete from that time. 1219 

A sheriff's levy under an attachment is 
terminated by an order of the state court 
appointing a receiver of the debtor, and a 
seizure by the marshal, then in possession 
under admiralty process, becomes legal 1219 

Federal courts — Jurisdiction, in. general. 

The powers of the federal courts, under 
the constitution and laws of the United 
States, are as distinct as the courts of dis- 
tinct governments 969 

The constitutional provision that the ju- 
dicial power shall extend to all cases aris- 
ing under the laws of the United States is 
not a self-executing power, and does not 
vest the courts with jurisdiction without 
the action of congress for that purpose. . . . 852 

The federal courts have no jurisdiction to 
restrain a sheriff from selling under an ex- 
ecution issued from a state court 1325 

— Grounds of Jurisdiction. 

The federal courts have no jurisdiction, 
on the ground of subject-matter, of a bill to 
restrain a collector of internal revenue from 
the collection of an alleged illegal income 
tax 852 

The federal court has no jurisdiction, on 
the ground of subject-matter, of a contro- 
versy which turns upon contracts in refer- 
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ence to letters patent, rather than upon the 
letters patent themselves 262" 

In order to give jurisdiction to the fed- 
eral circuit court, one party, plaintiff or de- 
fendant, must appear by the record to be a 
citizen of the United States 305 

An -American citizen will not be deprived 
of his right to sue in the federal court on 
the ground that he is not a citizen of any 
state, except on strong proof 14S 

Where the bill avers the citizenship of a 
defendant, the court will not, on affidavit, 
and on the hearing of an application for an 
injunction, dispose of the objection that de- 
fendant is an alien, except in a clear case. 305 

Joining an alien with* a citizen will not 
affect the jurisdiction, especially if the alien 
is not a material party 305 

Where all the defendants are citizens of 
the state, one cannot file a cross bill against 
the others as to matters not set up in the 
original bill, in which the original com- 
plainants have no interest : . . 79 

The assignee, suing in his own name, 
must show in his declaration that his as- 
signor, at the time of the assignment, might 
have brought the suit in his own name. 
(Act 1789, § 11.) 1H7 

— Circuit courts. 

The equitable jurisdiction of the circuit 
court is not limited by the equitable powers 
of the state court 2G4 

The effect of redistricting the state of 
Pennsylvania on causes then pending on 
the dockets considered 631 

The circuit court in one state, in a suit 
for infringement of patents, cannot re- 
strain plaintiff's suing in other jurisdictions 
for the same infringements.- 1339 

Administration of state laws. 

On questions of a, commercial and gen- 
eral nature the federal courts are not pos- 
itively bound by the decisions of the state 
courts 801, 1002 

Decisions of a state court on the liability 
of parties to negotiable paper are not con- 
trolling on the federal courts 801 

•A proper decision of the court on the con- 
struction of a state statute will control un- 
til the court has authentic evidence of a 
different interpretation by the highest court 
of the state 707 

The construction by a state court of its 
statute of limitations, as applicable to judg- 
ments of other states, is binding on the fed- 
eral court in an action therein on such a 
judgment 260 

— Procedure. 

Under the act of June 1, 1872, the federal 
district and circuit courts were required to 
conform to the state practice in common- 
law cases, when practicable 553 

-The regularity of proceedings will be de- 
cided by the state laws and the decisions of 
the state courts 553. 

Local courts. 

Powers of the circuit courts in the terri- 
tory of Arkansas 1217 

The circuit court of the District of Colum- 
bia has no jurisdiction where two separate 
causes of action, amounting together to 
more than $20, are joined in one declara- 
tion, where neither amounts to $20 771 

CEIMHTAli LAW. 

See, also, "Extradition"; "Habeas Corpus"; 
"Pardon." 

The probable cause referred to in Const. 
U. S. Amend. 4, as the basis of a warrant 
of arrest, must be submitted to the commit- 
ting magistrate, who must judge of the suf- 
ficiency of the grounds shown for believing 
the accused party guilty 1336 
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Before issuing the warrant, the magis- 
trate should have before him the oath of the 
real accuser to the facts on which the 
eharge is based, and on which the belief 

or suspicion of guilt is founded • • .1336 

An affidavit based solely upon informa- 
tion and belief, where the names of the in- 
formants are not given, is not sufficient. . .1336 

CURTESY. 

In Maine the husband is entitled to hold 
a trust estate of his wife as tenant by the 
curtesy 1056 

CUSTOM AMD USAGE. 

A usage or custom is admissible to ascer- 
tain the nature and extent of contracts 
arising from implications, presumptions, 
and acts of an equivocal character, or to 
ascertain the true meaning of particular 
words in an instrument, when they have 
various meanings; but it is inadmissible to 
control, vary, or contradict a written and 
expressed contract 458 

A custom that the owners of packet ves- 
sels on a certain line should be liable only 
for damage to goods occasioned by their 
own neglect is inadmissible to vary the com- 
mon bill of lading, by which the goods were 
to be delivered in good order and condition, 
the dangers of the seas only excepted 458 

A usage or custom of a particular port 
in a particular trade is not such a usage or 
custom as will, in contemplation of law, 
limit, control, or qualify the language of 
contracts of insurance 1118 

A usage or custom, to control a contract 
of insurance, must have been a known gen- 
eral usage or custom in the trade, applied 
to all ports of the state, and so notorious 
as to afford a presumption that all con- 
tracts of insurance in that trade are made 
with reference to it, as a part of the poliey.1118 

CUSTOMS DUTIES. 

Customs laws. 

A customs law plainly imposing a dis- 
criminating duty against the manufactures 
of a certain country will be construed as a 
repeal, pro tanto, of a provision of a treaty 
against discriminating duties 1171 

Terms in a tariff act are to be construed 
according to their commercial meaning at 
the time the act was passed, unless it ap- 
pear by the act itself that a different mean- 
ing was intended 1155 

An article not named in the act of 1846 
does not come under the clause providing 
for nonenumerated articles, where it so re- 
sembles some enumerated article, in qual- 
ity, material, or use, as to be governed by 
the similitude clause of the act of 1842. . .1241 

Sates of duty. 

Duties on colored hosiery, under Act July 
30, 1846, as amended by Act March 3, 
1857 504 

Linen pocket handkerchiefs, hemstitch- 
ed or hemmed, held dutiable as "linens or 
a manufacture of flax," and not as "ar- 
ticles worn by men, women or children, 
made up wholly or in part by hand." (Act 
Aug. 30, 1842.) 717 

Hearth rugs, made of worsted, Jield not 
dutiable as manufactures of wool. (Act 
July 14, 1832.) 781 

Singing birds held subject to duty as "live 
animals," under Act May 16, 1866,* though 
in the previous act of 1861 they were spe- 
cially mentioned 479 

Twisted straw, used for making straw 
laces, not known in commerce at the time 
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of the passage of the tariff act, held not 
dutiable as straw manufactures, but as ar- 
ticles not otherwise specially provided for. 630 

Polished window glass held dutiable un- 
der Act July 30, 1846, as manufactures of 
glass not otherwise provided for .1155 

Invoice: Entry: Appraisal. 

The market value at the port of exporta- 
tion is to be taken as the price of the goods, 
and a discount allowed the purchaser can- 
not be deducted from their invoice value. . 774 

The addition to the invoice value of an 
arbitrary and fictitious charge for export 
duty at the place of exportation is errone- 
ous 774 

It is error to charge a greater sum for 
commissions than the usual charge in the 
place of exportation 774 

Where the assessor computes foreign 
money at a higher rate than that fixed, 
the excessive duties, if paid under protest, 
may be recovered back 1155 

An importer is not entitled to an allow- 
ance for depreciation of the" Austrian cur- 
rency, unless his invoice is accompanied by 
a consular certificate of the value of such 
currency 677 

The collector need not demand such cer- 
tificate, but it must be offered by the im- 
porter, or a bond to produce it 677 

In the case of importations about a 
month apart, held sufficient where a con- 
sular certificate was presented with the 
first importation only 623 

Payment: Protest. 

An official appraisement, not appealed 
from, is conclusive as to the dutiable value 
of goods, when the protest does not point 
out any violation of law in making it 1136 

Actions for duties paid. 

The importer cannot sue the collector to 
recover an excessive duty, or a penalty paid 
for alleged undervaluation, without hav- 
ing first appealed to the secretary of the 
treasury. (Act March 3, 1857, § 5.) 504 

An action for the repayment of duties 
paid by the collector into the treasury in- 
termediate the passage of the acts of March 
3, 1839, and February 26, 1845, if com- 
menced within six years of the- latter date, 
is not barred by the New York statute. 707 

Bonding: Warehousing. 

When goods are withdrawn from a ware- 
house, the collector may exact the proper 
rate of duty, where they have been entered 
at too low a rate 504 

DAMAGES. 

See, also, "Carriers"; "Collision"; "Contracts"; 
"Patents." 

The measure of damages for the failure 
to ship goods as agreed held to be their 
value at the place of shipment at the time 
of refusal under the contract 148 

In an action here to recover a certain 
number of pounds sterling, payable in Lon- 
don, the measure of damages is the intrinsic 
value of the pounds, measured in our dol- 
lars 510 

A verdict of Sl,052 for wrongful expul- 
sion from a train, held, should be set aside, 
unless plaintiff should elect to reduce his 
judgment to S152 138 

DEBT, ACTION OF. 

An action of debt lies for breach of a con- 
tract to pay a sum certain in an indefinite 
quantity of cattle and horses 228 

An action of debt lies to recover a pen- 
alty given by a statute which prescribes no 
particular remedy for enforcing it 1214 
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To constitute a valid dedication of prop- 
erty to public use, there must be not only 
an intention to dedicate, but an act mani- 
festing such intention . . 954 

A statement by the owners, when platting 
land, that a block without number or mark 
was to be a public square, is a dedication 
for that puroose 1301 

A dedication will not be presumed from a 
long-continued acquiescence of the owner in 
the use of the property by the public, where 
such user is by his license, and not adverse.. 954 

Verbal declarations of a surrender of con- 
trol of property to municipal authorities 
temporarily do not import a legal dedication 954 

The consent of the owner of land to the 
construction of a road upon it for his own 
and the public use, does not make out a 
valid dedication 954 

A purchase by a city of the rights of par- 
ties occupying ground claimed as dedicated 
to the public does not affect its claim under 
the dedication 1301 

A dedication once made cannot be re- 
called, and the intention of the owners at 
the time is to be considered 1301 

Evidence of continued claim of title and 
the exercise of acts of ownership may be 
conclusive to rebut a presumption of dedi- 
cation 954 

DEED. 

See, also, "Acknowledgment"; "Boundaries"; 
"Vendor and Purchaser." 

Each state has a right to regulate the 
transmission of real property therein by 
deed or by operation of law, and a deed ex- 
ecuted in any other state for lands in Michi- 
gan is valid, without regard to the resi- 
dence of the parties .1159 

A deed in Illinois of a surety on a post- 
master's bond, not left for record until aft- 
er a defalcation of the postmaster occurred, 
is void, as against the United States 1242 

A deed of an attorney in fact, manifestly 
intending to convey the title of the princi- 
pal, is ineffectual, unless the attorney either 
signed the name of the principal, with a 
seal annexed, stating it to be done as attor- 
ney, or signed his own name, with a seal 
annexed, stating it to be done for the princi- 
pal 228 

A defective acknowledgment of a deed 
in Rhode Island renders it void as to all 
persons except the parties and their heirs.. 695 

The legislature may remedy a mere form- 
al defect of deed previously executed 318 

The omission to specify a thing without 
which the things specified would be of no 
value does not exclude it, where it may be 
covered by a general description 32 

DEMURRAGE. 

A master who insists on waiting until the 
wharf to which the vessel was consigned is 
unoccupied, where the consignee offers to 
receive the cargo at a safe and suitable ad- 
joining wharf, cannot recover demurrage 
for the delay 864 

DEPOSITION". 

Notice given at noon to take a deposition 
between 4 and 6 o'clock of the same day is 
not reasonable 533 

The time for taking testimony under a 
commission will be enlarged to let in newly- 
discovered evidence, where the party has 
not been guilty of any laches 1299 

A deposition taken by plaintiff cannot be 
read in evidence by defendant, where the 
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testimony would not have been competent 
for defendant if the deposition had been 
taken on his part. 481 

A complainant in equity who takes the 
deposition of the adverse party without a 
previous order of court, specially reserving 
his rights, is not thereby estopped to deny 
the truth of his evidence 833 

Depositions taken under a commission to 
another state cannot be read where the oth- 
er party was not served with a copy of the 
interrogatories, and notice of the rule and 
of the names of the commissioners . . 631 

A deposition taken in chief under a com- 
mission may be read, unless the other party 
can prove that the witness is within reach 
of the process of the court 759 

Where a deposition is taken under a rule 
to be read if the witness is unable to at- 
tend, such inability must be shown, or that 
the witness lives beyond the reach of a 
subpoena 349 

Depositions opened out of court, and with- 
out the consent in writing of the opposite 
party, cannot be read in evidence 1175 

Form of certificate to a deposition taken 
under the act of congress 187 

The depositions cannot be read unless it 
appear by the certificate of the commission- 
ers that they were taken at the place indi- 
cated 631 

Where the authority of the officer taking 
a deposition under the act of congress ap- 
pears on its face, it is, prima facie, suffi- 
cient proof of his authority 1313 

It must appear from a deposition taken 
under the act of congress that the witness 
was sworn to testify the whole truth, and 
that the deposition was written by the 
magistrate, or by the deponent in his pres- 
ence 187 

The failure to answer the general inter- 
rogatory is fatal to the deposition 709 

A witness cannot be asked if the facts 
stated in an ex parte certificate are true. 
He should be interrogated as to those facts 
particularly 709 

Postage paid on a commission should be 
allowed, as part of the costs thereof 13 

DESCENT AND DISTRIBUTION". 

In the case of the death of one of two il- 
legitimate children, unmarried and without 
issue, the mother being also dead, his prop- 
erty descends to the brother, under the Illi- 
nois statute of wills 1130 

"Children," as used in such statute, is 
not confined to children born in lawful 
wedlock 1130 

"Next of kin to the mother," in such stat- 
ute, includes illegitimate as well as legiti- 
mate children 1130 

Where two persons perish in the same 
event, there are no presumptions of law 
as to survivorship, unless prescribed by 
positive enactment 1006 

The presumption of law as to survivor- 
ship prescribed by Civ. Code La. arts. 936- 
939, where two persons perish in the same 
event, only applies in absence of circum- 
stances of the fact, and where the persons 
are respectively entitled to inherit from one 
another 1000 

In the case of a man of 68 and of a wom- 
an of 44, the presumption, under Civ. Code 
La. art. 939, is that the man perished first. 1006 

The burden of proof of survivorship, in 
the case of persons perishing in the same 
event, is upon him who seeks to disturb the 
possession of others founded thereon ..... 1006 

Where a sale of decedent's lands to pay 
debts is set aside upon a bill of review, and 
a decree of restitution obtained, the heirs 
are entitled to an account, and a discovery 
of profits ♦ 841 
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DISCOVERY. 

Defendant, after judgment in ejectment 
and new trial allowed, cannot file a bill 
for discovery whether the conveyance to 
plaintiff was not merely colorable, . and 
made in order to give the court jurisdic- 
tion . . * 
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DISTRICT ATTORNEYS. 

Distribution of fees, where part of the 
services were performed during the term of 
a predecessor • 

DISTRICT OF COLUMBIA. 

Fines, penalties, and forfeitures, under 
by-laws of Washington, D. C, and the ]U- 
risdiction and procedure for collecting ana 
enforcing the same 
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DOMICILE. 



"Courts"; 
"War." 



'Prize" 



'Removal of 



See, also. 
Causes ; 

The presumption arising from actual res- 
idence in any place is that the party is 
there animo manendi, and the burden ™ 
upon him to show the contrary . • • . J-U>i 
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DOWER. 

A widow is not entitled to dower in a 
trust estate held by her husband for third 
persons, nor in a reversion or remainder m 
a legal estate held by him. . . .luoo 

The right of dower, before the same be- 
comes vested on the death of the husband, 
is under the absolute control of the legisla-. 
ture, and it may enact that deeds thereto- 
fore executed under a joint power of at- 
torney from husband and wife shall bind 
the wife ...••••••••••«••»••••••••••••• 

All the substantial requisites of the stat- 
ute must be complied with, in taking a re- 
linquishment of dower ol» 

A widow who receives the portion of her 
husband's estate devised and bequeathed to 
her is not entitled to a share in the person- 
alty, as to which the husband died intes- 
tate 

EJECTMENT. 

See, also, "Adverse Possession," 

Any subjection of land to the dominion 
of a party, such as cultivation or other sub- 
sequent use, is sufficient evidence of pos- 
session to enable an adverse claimant to 
maintain ejectment against him. Actual 
occupation in person, or by an agent or 
servant, is not essential ■ lo£ 

The construction and maintenance of a 
bridge over a creek abutting on premises 
claimed held sufficient evidence of posses- 
sion to maintain ejectment 134 

ELEGIT. 

Execution of the writ and the rights of 
the tenant by elegit secured thereunder. ..1148 

EMBARGO AND NONINTER- 
COtTRSE. 

Goods of British manufacture, though 
imported from a neutral country, lield for- 
feited under Act March 1, 1809, c. 91 1176 



EQUITY. 

Pago 
See, also, "Courts"; "Injunction"; /'Patents"; 
"Pleading in Equity"; "Practice in Equity"-, 
"Specific Performance." 

It is only between equal equities that the 
rule applies, "Prior in tempore, potior in 
jure." .-•••• % 9&> 

A mistake of law, m the absence of 
fraud, is no ground of relief in equity.. 9oo, 

A creditor, who has a specific Hen upon 
the income of property which has gone 
from the debtor into the hands of a third 
person may maintain a suit in equity 
against him to enforce it • • • 

A conveyance by a daughter, owner ot 
the reversion, to her father, who had a life 
estate, as tenant by the curtesy, set aside 
for want of consideration, and on the 
ground of undue influence " 5 

A bill will not lie against a feme sole to 
compel her to make an acknowledgment of 
a deed made by her and her husband in his 
lifetime, where it appears that the sale was 
made without her consent, and that she 
received no part of the purchase money-.. . Id 

A mistake in a conveyance will not be 
corrected, to the prejudice of bona fide pur- 
chasers from the grantee • • • 474 

A party compelled to ask the aid of a 
court of equity to enforce his legal rights 
will be compelled to do equity, and relief 
will be granted only to the extent of his 

equitable rights. • • • • "66 

A demurrer to a bill on the ground of 
staleness will not be sustained unless the 
delay is such as to bar an action at law 
upon the same claim 
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Escheat. 



ESTATES. 



Where the legal estate and the trust es- 
tate are coextensive, and both become vest- 
ed in the same person, there is a merger of 
the trust estate in the legal estate 1056 

ESTOPPEL. 

A party is not estopped, by a judgment 
at law in a suit in which he might have set 
off his demand, from subsequently suing 
to recover the same 10o6 

The manufacturers received pay for an 
engine on the false representation that it 
had been finished and delivered for trans- 
portation. Held, where they subsequently 
built the engine, and marked it with the 
customer's name, that he was entitled to it, 
by estoppel, as against their assignee in 
bankruptcy • • •♦ -1071 

EVIDENCE. 



See, also, "Appeal"; 
"Witness." 



'Deposition"; "Trial"', 



Judicial notice. . 

The court will not take judicial notice of 
how long it may take an express company 
to carry money between two places 665 

Presumptions: Burden. o£ proof. 

A deed will not be presumed as between 
parties who do not sustain the relation of 
vendor and purchaser : • • 281 

A deed stating a nominal consideration 

cannot be presumed to have been made for 

an illegal consideration from the fact that 

a deed on the day before was made on such 

I consideration '59 
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The declarations of a person in whose fa- • 
vor a letter of guaranty is given are inad- 
missible for plaintiff in an action thereon. . 481 

To admit parol proof of the contents of a 
debt, the original must be proved to have 
been lost or destroyed. 281 

Secondary evidence will not be admitted 
where a written contract was not lost nor 
•destroyed, but only mislaid, though the 
party makes oath that he has made dili- 
gent search, and cannot find it *793 

Declarations and admissions. 

The declarations and admissions of prior 
owners of a vessel, not a part of the res 
gestae, are not evidence against subsequent 
bona fide purchasers 1300 

The declarations of an ancestor, while a 
slave, are inadmissible 130 

Declarations of deceased persons that a 
certain person was free are admissible in 

evidence to show that fact 130 

Documentary. 

The charter of a corporation may be 
proved by the pamphlet laws of the state, 
published by the authority of the legisla- 
ture 1079 

A record of a state court, which sets forth 
proceedings warranted by the law of that 
state is entitled to verity, although not 
formal in some particulars 978 

An examination under proceedings supple- 
mentary to execution is a "judicial proceed- 
ing" within the act of congress relating to 
authentication of records of state courts. .1153 

In a suit by seamen against the master 
plaintiff may read in evidence an answer 
by defendant in a prior suit between the 
parties for wages 211 

A copy of an official letter of instruction 
from the state auditor to a county auditor, 
certified by the latter, is admissible 335 

The statement of an officer in his certifi- 
cate of his official character is prima facie 
evidence of the fact 0531 

"Where the officer does not state his official 
character, the omission may be supplied by 
proof at the trial *. 631 

An instrument can be proved by the sub- 
scribing witness only where it is not shown 

that he cannot be produced 654 

Parol evidence. 

A party may show that a deed is void for 
fraud or illegality 760 

Competency: Materiality: Relevancy. 

Evidence to prove a particular course of 
trade, or other matters in the nature of 
facts, is proper; but not to prove how a 

law is considered by merchants .1295 

Handivriting. 

Handwriting of a party may be proved 
by a comparison of hands where it is the 
best evidence the nature of the case will 
admit of 481 

Weignt and sufficiency. 

Direct testimony of the signing of an 
instrument will outweigh negative testi- 
mony by a person acquainted with the hand- 
writing, where both witnesses are equallv 
credible *. 831 

A bill of parcels, receipted by defendant, 
is not per se evidence of an unexecuted con- 
tract to deliver the goods, but is prima facie 
evidence of a contract executed 725 

•EXECUTION. 

See, also, "Attachment"; "Bankruptcy"; "Ele- 
git"; "Garnishment"; "Judgment." 

An execution delivered to the marshal 
will supersede one delivered to a constable 
subsequently, but first levied 757 

Money in the hands of a sheriff cannot 
be levied on nor applied to an execution 
against the plaintiff 533 



Pago 

Money in the hands of defendant may be 
seized on execution and credited as a pay- 
ment 533 

Land must be sold on execution under 
the law in force at the time the contract 
was entered into 1310 

A marshal's sale on execution of land in 
which defendant had no interest will be 
set aside on motion of the purchaser, who 
was deceived or misinformed, where the 
sale has not been completed 1079 

A suit in rem for forfeiture of property 
by reason of violat ; on of the internal rev- 
enue laws is a "common-law cause," with- 
in the meaning of Rev. St § 916, and, aft- 
er the return of execution against the stipu- 
lators unsatisfied, supplementary proceed- 
ings, under the New York law, are properly 
taken 121 

EXECUTIVE DEPARTMENTS. 

The acts of agents of the treasury de- 
partment in stating and settling accounts 
of officers and issuing warrants for bal- 
ances found due are ministerial acts, and 
the authority given by law must be strictly 
and literally pursued 242 

Act May 15, 1820, in relation to the set- 
tlement of accounts of military and naval 
officers charged with the disbursement of 
public moneys, does not apply to a mere 
acting purser in the navy 242 

After the accounts of an officer of the 
navy have been once stated and settled by 
the treasury department, the auditor has no 
power to onen or resettle them of his own 
mere authority. 242 

EXECUTORS AND ADMINIS- 
TRATORS. 

A creditor appointed administrator on his 
petition will not be removed on the petition 
of the next of kin, without cause HIS 

The administrator should give a bond suf- 
ficiently large to cover the amount which 
is in equity due the representatives from 
the government, where there is a bill in 
congress for an appropriation 706 

An administrator has no authority to sell 
an estate held by his intestate in trust for 
other persons as assets to pay the debts of 
the intestate 1056 

Exemptions. 

See "Bankruptcy." 

EXTRADITION. 

No authority is required from the execu- 
tive to enable a judicial officer to issue a 
warrant for the arrest of an alleged fugi- 
tive from justice, under the treaty with. 
Great Britain of August 9, 1842, and the 
acts of congress to carry it into effect. . . .1228 

Upon the hearing, copies of depositions 
and of warrants and other papers certified 
under the hand of the person issuing them, 
and attested upon the oath of the party pro- 
ducing them to be true copies, are admissi- 
ble 1228 

FACTORS AND BROKERS. 

A broker whose principal writes him to 
charter a vessel has authority to make a 
binding verbal agreement to that end 146 

Authority to a consignee to furnish a car- 
go under a charter gives no right to waive 
any of its stipulations, or make any agree- 



INDEX. 



1375 



Page 
ment as to the manner in which the ship 
shall he loaded or "ballasted °°u 

The factor is under no obligations to com- 
plete a purchase for the principal, where 
the latter has failed to send the money 
therefor as agreed • • • • * ^ 

The act of the factor in selling goods be- 
low the limited price is ratified where he 
renders an account of the sales and prices, 
and the principal draws on him as author- 
ized for the balance, and makes no objec- 
tion thereto ,' * " ' * * * *i 

An action for money had and received 
lies against an agent employed to sell goods 
on commission, who has received the pro- 
ceeds, which have been lost through the em- 
bezzlement of a person employed by him. . 345 

The consignors, by bringing t assumpsit 
for the proceeds of cargo taken under legal 
process by the consignees for a debt of the 
prior owners of the shin, waive the tort, 
and defendants are entitled to the cus- 
tomary commissions, and are chargeable 
with interest •. • • " 55 

The consignee to whose possession the 
property has not come, it having been seized 
by a foreign government is only entitled, 
out of the indemnity awarded, to his ex- 
penses and commissions 766 

FALSE IMPiHSONMENT. 

A justice of the peace, who either re- 
quests, directs, or commands a constable 
to arrest a person out of his jurisdiction, is 
liable for false imprisonment 1005 

FISHERIES. 

See, also, "Seamen." 

The custom of the port where the vessel is 
owned and from which a fishing voyage is 
made as to the amount of the master's 
share will control 668 

FORFEITURE. 

See, also. "Customs Duties"; "Informers"; "In- 
ternal Revenue"; "Shipping." 

On a libel for forfeiture, doubtful circum- 
stances, which the original owners might 
explain, have not the same weight against 
bona fide purchasers, who are not presumed 
to be conversant of them .1300 

FRAUD. 

Courts of common law and equity have 
concurrent jurisdiction in cases of fraud. . 631 

Fraud will never be presumed. The facts 
to show it must be clearly stated and 
proved 759 

FRAUDS, STATUTE OF. 

A contract for the sale of the notes of a 
private bank is within the statute of frauds 787 

A separate and express promise by a part- 
ner to pay a debt of the firm is not a prom- 
ise to pay the debt of another within the 
statute of frauds 657 

Acts done by the vendor alone will not 
take a verbal sale of land out of the statute 473 

FRAUDULENT CONVEY- 
ANCES. 

See, also, "Bankruptcy." 

An assignment of an equitable estate in 
Jands under a bond for title made to indem- 
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nify sureties, and without intent to delay or 
defraud creditors, is valid .• • • • "1<* 

An absolute deed of household furniture . 
and of a stock in trade is fraudulent and 
void as to creditors unless the possession 
bona fide accompany and follow the deed. . 446 

The fact that the possession remained 
with the seller for justifiable purposes will 
not vary the rule that possession must ac- 
company the sale 1144 

A fraudulent conveyance is binding upon 
parties and their privies 235 

GARNISHMENT. 

See, also. "Attachment." 

A direction by the debtor to the garnishee 
to pay the debt to the attaching creditor, 
where he assented to it, is equivalent to 
nayment, so far as subsequent attachments " 
are concerned 1305 

GRANT. 

See, also, "Public Lands." 

The district court has .no jurisdiction to 
divide and partition a claim under a Span- 
ish land grant among claimants 90 

Claim to a Mexican land grant rejected 
on the ground of the insufficiency of the 
evidence to establish the bona fides of the 
grant • • • 397 

Where no grant, either perfect or incho- 
ate, was made, nor any promise given that' 
a grant would be made, mere occupation 
pending an application for the land does 
not constitute a valid claim 1141 

GUARDIAN AND WARD. 

A motion for the appointment of a guard- 
ian to an infant party must be in writ- 
ing, and must state the name of the person 
proposed, and his consent to be appointed. . 630 

A guardian has power to convey land in 
trust to secure a debt due ,to the elegit cred- 
itor of his wards, and an exoneration of the 
lien created by the elegit 1148 

Where infants are brought into court, a 
guardian ad litem may be appointed with- 
out a commission 509 

HABEAS CORPUS. 

The writ may be issued to inquire into the 
cause of commitment under a civil process, 
as well as in the case of a criminal process.. 242 

A debtor discharged under the insolvent 
act and arrested for a debt accruing before 
his discharge may be discharged upon ha- 
beas corpus 369 

The writ will issue where colored prison- 
ers have been tried capitally before a state 
court by a jurv exclusively white, in contra- 
vention of Rev. St. § 641 586 

The writ will- issue on petition by a fed- 
eral officer arrested by the state authorities, 
alleging that he is held in custody for an 
act done under authority of the United 
States 214 

Notice to those'who represent the state, as 
required by the local authorities, is not es- 
sential 214 

The writ may issue to relieve an officer 
of the federal government who has been 
imprisoned under state authority for the 
performance of his duty 969 

The writ will issue by a federal judge 
where a marshal is imprisoned under a 
state court process for not producing per- 
sons on a writ issued by such judge, and 
he will be discharged where it appears that 
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such, persons were legally in his custody, 
pursuant to the provisions of an act of con- 
gress •> 965 

The decision of the federal court on a pe- 
tition by a federal officer, alleging that he 
is held in custody by the state authorities 
for an act done under authority of the Unit- 
ed States, is binding on the state courts.. . 214 

A state court may issue the writ to in- 
quire into the cause of detention of a per- 
son held under authority of the United 
States, and may discharge him where he is 
illegally held 592. contra 695 

Where the return to a writ issued by the 
state court that the prisoner is held as a 
deserter from the army is traversed, the 
court may inquire into the truth of the facts 
allleged, and may discharge the prisoner if 
it appear that he is illegally held 592 

Where it appears on the writ of habeas 
corpus that the imprisonment is under the 
authority of an act of congress, the juris- 
diction of the state court is at an end 965 

One decision on habeas corpus is not final 
where a full trial was not had 969 

The decision of a state court remanding 
the prisoner on habeas corpus proceedings 
is no bar to the subsequent issue of the 
writ by a federal court, and a full investi- 
gation by it of the cause of detention 592 

A proceeding by writ of habeas corpus is 
not a criminal proceeding, but is a civil 
action, within act July 2, ISO-i, and the pris- 
oner may testify in his own behalf 592 

HOMESTEAD. 

See, also, "Bankruptcy." 

A homestead exemption against levy by 
execution founded unon "any demand for 
any debt contracted" is good against judg- 
ments for torts, both principal and costs. . 154 

HUSBAND AND WIFE. 

A married woman, who comes into 
Massachusetts without her husband, he 
never having lived with her in the state, 
has full power to contract as if she were 
sole ... .. ; . 1305 

Where a married woman took a deed in 
her own name for property purchased with 
a separate paraphernal fund and with com- 
munity funds, held, that the property be- 
longed to the community, and the wife be- 
came the creditor of the community for the 
amount invested by her. 486 

A married woman is not bound by a false 
declaration made in a mortgage executed 
by her to the effect that the mortgaged 
property was community property 486 

A widow, by reacknowledging a deed ex- 
ecuted by her while married, and therefore 
void, gives it full validity and force, though 
she do not re-sign it 774 

Indians. 

See, also, "Citizen." 

The Indian nations are treated as sov- 
ereign communities possessing the right of 
free deliberation and action, but owing a 
qualified subjection to the United States.. 582 

Members of an Indian tribe, who scatter 
themselves among the citizens of the Unit- 
ed States, will he held equally therewith 
subject to the jurisdiction of the federal 
courts » . . 582 

INFANCY. 

See, also, "Guardian and Ward." 

An infant, after the death of his father, 
cannot recover his wages for services per- 
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formed in the lifetime of the father under 

a contract made with the father 1065 

A father assigned a portion of his infant 
son's wages in consideration of the as- 
signee's engaging to teach the boy a certain 
trade. Held, that the son could not recover 
money thus received by such assignee in an 
action for monev had and received. ...... .1063 

INFORMERS. 

An informer has no legal or equitable 
right to compensation save as provided by 
law 1017 

The district courts, as courts of admiral- 
ty, have jurisdiction of the question who 
are entitled to the proceeds of a seizure as 
Informers or otherwise. 1017 

Where the fact that a party is informer 
is not in controversy, a court of common 
law or equity may sustain a suit for an ac- 
count and distribution of his share 1017 

INJUNCTION. 

See, also, "Patents." 

On a bill for specific performance, where 
defendant, before the hearing, will proba- 
bly render itself incapable of performing the 
contract specifically, an injunction will be 
allowed only where the bill states a case 
for the relief asked 1245 

A circular addressed to policy holders, 
stating that the company would not insist 
upon a forfeiture of policies for nonpay- 
ment of interest, is a waiver of- a forfeiture, 
available in a court of law, and a suit will 
not lie to enjoin the company from setting 
up the forfeiture by way of defense in an 
action at law 1045 

A threat to commence a suit in a state 
court on a city ordinance in conflict with a 
commercial regulation of congress is no 
ground for an injunction In the federal circuit 
court, as there is an adequate remedy at 
law by defense in the state court, and an 
ultimate review by writ of error in the su- 
preme court of the United States 1111 

Where an injunction is granted on a bill 
to stay proceedings in a suit at law com- 
menced by a foreigner, the court will not 
permit the answer to be filed by his attor- 
ney, upon whom the subpcena was served. . 350 

A temporary writ will be granted where, 
without it, great injury may happen to the 
complainant, and no injury can result from 
it to the defendant 32 

The amendment of a bill upon which an 
injunction has been granted before answer 
filed will not affect the injunction granted 
on the original bill 350 

A motion made after five years to dissolve 
an injunction absolutely, without an an- 
swer, will be denied 350 

A delay in the prosecution of a bill in 
eouity is no ground of dissolving an Injunc- 
tion continued to the hearing, where defend- 
ant resides abroad, beyond the reach of the 
process of the court. 350 

An injunction till answer will not be dis- 
solved until all of the defendants who are 
interested have answered 9S5 

An averment in the answer, not respon- 
sive to any allegation, in the bill, is not per 
se evidence against complainant on a mo- 
tion to dissolve an injunction 985 

INSANITY. 

A formal gift by assignment of a policy 
while the insured was judicially declared in- 
sane, held ratified by his declaration that he 
had given the policy, made after he was de- 
clared sane 141 
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INSOLVENCY. 

See, also, "Bankruptcy." " Page 

A discharge under the insolvent law of a 
state as to a debt contracted out of the 
state will not discharge the person of the 
debtor 840 

Plaintiff may maintain an action, though 
discharged as an insolvent debtor since the 
cause of action accrued. 771 



INSURANCE. 

See, also, "Marine Insurance." 

The words used in a policy will be con- 
strued in their ordinary and commonly re- 
ceived meaning where there is nothing to 
show that they were intended to be under- 
stood in a special sense 823 

Omissions or misrepresentations of facts 
material to the risk in an application will 
avoid the policy where the agent had no 
knowledge of the premises. 1255 

Misrepresentations do not avoid the policy 
where the company's agent makes the sur- 
vey and the representation of the property 
to be insured, being as well acquainted with 
its situation as the insured 1255 

Under a policy insuring persons against 
loss on certain merchandise, "their own, or 
held by them in trust or on commission," 
held, that the insurance was on the goods, 
and not on the interest of the insurers, and 
parol evidence was inadmissible to show a 
different intent 858 

Under the clause in a reinsurance policy, 
"loss, if any, payable at the same time, and 
pro rata with the insured," the reinsurer is 
liable to pay the amount the first insurer is 
liable for, and not the amount it actually 
pays 548 

Construction of the clause providing that 
in the case of other insurance, the insured 
should be entitled to receive no greater pro- 
portion of the loss sustained than the loss 
bears to the whole amount insured. ....... 865 

In the case of an insurance by a person 
of goods held by him in trust, and also by 
the owner, held, that the policies were con- 
tributory 858 

Insurance against accident "while travel- 
ing by public or private conveyance" does 
not cover an accident occurring to the in- 
sured while journeying on foot along a 
public road 823 

"Accident" includes any event which 
takes place without the foresight or expec- 
tation of the person acted upon or affected 
by the event, and will include an assault 
made by persons who have waylaid the as- 
sured for purposes of robbery or other- 
wise 823 

Change to a jury on the question of sui- 
cide set up in defense to an action on a life 
policy 81SJ 

Where the insurance company has failed 
to object to a matter of form in the proof 
of loss until too late to remedy it, it is es- 
topped to set up the defect 548 

An assignment by the assured and his 
wife of a life policy payable to the wife 
"or assigns," by its terms absolute, but in- 
tended as collateral security to the as- 
signee for premiums he should pay on the 
policy, is not invalid under the laws of 
New York 1036 

An agreement by the widow of the in- 
sured and beneficiary under the policy, 
with an assignee thereof, to receive a cer- 
tain sum in satisfaction of her interest, 
held a ratification of his authority to col- 
lect the amount from the insurer 1036 

Where losses were to be paid by assess- 
ments upon policy holders, who were at lib- 
erty to pay or not, as they elected, the col- 

20fed.cas.-S7 
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lection of such assessments cannot be en- 
forced ' 6 

The failure of the company to make as- 
sessments regularly from month to month, 
as provided in the policy, cannot be re- 
trieved by an assessment by the court on 
the bankruptcy of the company 

INTEREST. 

A judgment in Iowa upon coupons made 
there and payable in New York, but silent 
as to interest, will draw interest at the le- 
gal rate in Iowa 1115 

INTERNAL REVENUE. 

Rectifiers are bound to keep the book pre- 
scribed by Act July 13, 1866, § 26, and 
make the proper entries in it, whether the 
revenue commissioner has prescribed any 
rules and regulations on the subject or not 107 

All ambiguous entries in the book are to 
be taken most strongly against the recti- 
fier where discrepancies are not explained 107 

The rectifier must himself make the en- 
try in the book required by Act July 20, 
1868, § 45 116 

The fact that spirits are purchased for 
less than the amount of the tax upon them 
is sufficient, in the absence of explanatory 
circumstances, to show that the purchaser 
could not have believed that the tax was 
paid 107 

Where spirits are found upon a rectifi- 
er's premises, and no proof is given that 
the tax has been paid, it may be assumed 
as a matter of law and -fact that the tax , 
had not been paid ." 107 

The fact that spirits are properly brand- 
ed by the government inspectors is not evi- 
dence that the taxes on them have been 
paid 107 

A rectifier "knowingly and willfully" 
neglects to comply with the law where it 
was his will, freely exercised, that stamps 
should not be canceled when barrels were 
emptied on his premises; and all distilled 
spirits owned bv him are forfeited for such 
neglect (Act July 20, 1868, §§ 43, 96.) ... 116 

Distillery property libeled for alleged vio- 
lation of the revenue laws will not be 
bonded where there is reasonable ground 
to believe on the evidence that the law has 
been violated 105 

On such application the government need 
not furnish the details of its evidence fur- 
ther than is necessary to show reasonable 
and probable ground to sustain the prose- 
cution 105 

Unstamped packages of tobacco and cig- 
arettes, found in a tobacco store, are for- 
feited under Act July 20, 1868, § 70 122 

The expression, "in fraud of the inter- 
nal revenue laws," means "in violation" 
of such laws. (Act July 30, 1864, § 48, 
amended Act July 13, 1S66, § 9.) 122 

Having on hand unstamped packages of 
tobacco for the purpose of being sold with- 
out payment of tax is good ground for for- 
feiting the entire establishment 122 

The intention on the part of those in 
charge of a tobacco store to violate the law 
in relation to the goods that were taxable 
by not canceling the stamps on packages 
that were sold, as required by Act July 
20, 1868, § 72, will forfeit the whole estab- 
lishment 122 

A tax deed made by the sheriff and tax 
collector does not require a stamp, under 
Act July 13, 1866 1265 

Property bought and paid for by the hus- 
band, and deeded to his wife under an un- 
derstanding that it should be willed to him, 
held liable to the succession tax, where it is 
subsequently devised to the hus'jand 296 
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A fund accumulated in 1863 by a rail- 
road company, in government bonds, as net 
earnings, and turned over in 1867 to a trus- 
tee for the stockholders on the consolida- 
tion of the railroad with another, held not 

liable to tax as income : . 625 

A suit in equity will not lie to restrain 
the collection of an income tax on the 
ground that the act of congress imposing 

the tax is unconstitutional and void 863 

The assessment or collection of any tax 
authorized cannot be restrained where the 
officer has power to inquire and determine 
whether the thing assessed by him is liable 
to taxation, however erroneous his decision 
of that question may be 44 



Interpreter. 



See "Witness.* 



JOINT TENANCY. 

A mortgage to four persons will not cre- 
ate a joint tenancy, unless the words clear- 
ly and manifestly show such an intention. . 235 

A conveyance by one joint tenant of his 
share will sever the joint tenancy 1056 

In equity, where there is a joint tenancy 
in a mortgage, the surviving mortgagee 
will be held a trustee for the representa- 
tives of the deceased comortgagee 235 

JUDGE. 

A judge of the federal district court, 
while sitting alone as circuit judge in the 
circuit court, has the same power and ju- 
risdiction as any other judge sitting in the 
same court 1046 

Where one judge has denied a motion, 
another judge of the same court has juris- 
diction to grant leave to renew it 1046 

JUDGMENT. 

Lien. 

An interest in lands acquired at an ad- 
ministrator's sale, before title is passed, is 
liable to the liens of judgment creditors. . 615 

Judgments entered on the same day cre- 
ate equal liens, and the issuing of an exe- 
cution on any one of them does not affect 
the lien of the others. -and the proceeds on 
a sale should be distributed pro rata 1073 

Operation and effect. 

The recital in a decree of due service of 
process is conclusive, unless contradicted 
by something in the record itself, show- 
ing that such recital is not or could not be 
true 770 

A fraudulent sale and conveyance by an 
administrator, confirmed by a decree of the 
court, may be questioned and declared bad 
in an ejectment or other action as well at 
law as in equity 631 

It cannot be set up, to avoid the bar of a 
judgment entered upon a verdict, that the 
evidence was wholly insufficient to estab- 
lish the claim, or that no evidence was of- 
fered or received by the court 213 

Proof outside of the record is not admis- 
sible to contradict it where it would affect 
the rights of third persons acquired under 
the decree 776 

To render a former adjudication an es- 
toppel, the point adjudicated must have 
been admitted or distinctly nut in issue in 
the course of the former adjudication, and 
must so appear of record 79 

A decree in a patent case declaring cer- 
tain claims void, but sustaining another, 
and directing an account, is not final, and 
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does not make the question of the validity 
of the claims res judicata 1342 

The discharge of a trustee in an action at 
law at nisi prius, to which discharge ex- 
ceptions are pending in a law court, can- 
not be pleaded as a judgment in bar of an- 
other action 1049 

A prior decree in admiralty, when set up 
as a bar, should be given in evidence, and 
not be made the basis of a summary mo- 
tion to prevent further hearing 439 

A verdict and judgment at law against 
the validity of a patent bars a suit in eq- 
uity on the same patent between the same 
parties 619 

Belief against: Opening: Vacating. 

Equitable relief against a judgment at 
law is granted only where the judgment is 
obtained in consequence of accident, mis- 
take, or fraud, without any fault of the in- . 
jured party, who has no remedy, or has 
without fault lost his remedy at law 1S3 

Relief on the ground of surprise at the 
trial and indisposition of counsel on the 
motion for a new trial, preventing a full 
and fair hearing, will be refused 183 

The fact that a judgment at law was ob- 
tained through the inattention and neglect 
of defendant's counsel, who was not pe- 
cuniarily responsible for the amount, is no 
ground of relief in equity 1122 

Execution will be enjoined where a judg- 
ment of law has been obtained by surprise 
or without the knowledge of defendant or 
his counsel, where defendant had taken a 
bill of exceptions, and intended to prose- 
cute a writ of error. 850 

Where the right to answer has been ab- 
solutely waived, the court has no power to 
open a default 1219 

A judgment by default and writ of in- 
quiry set aside at the following term upon 
affidavit of merits, payment of costs, plea 
to the merits instanter, and offering ready 
for trial 489 

To open a judgment by default in Wis- 
consin, a copy of the proposed answer and 
affidavit, excusing the default, and an affi- 
davit of merits, must be recorded 553 

Of different jurisdictions. 

The validity of a decree in a suit brought 
to enforce a trust by the substitution of a 
trustee in the place of one deceased, made 
by the court in the county where the land 
lay, though all *he persons in interest were 
not made parties, cannot be collaterally 
questioned in another tribunal 228 

Actions on judgments. 

A plea that the judgment was obtained 
by fraud, duress, etc, is bad on demurrer 260 

A judgment against the principal debtor 
in a foreign attachment is not evidence in 
another state of a debt due 756 

JURY. 

In an action of tort in the federal court, 
where defendant suffers a default, plaintiff 
has no constitutional right to have the • 
damages assessed by a jury, but such as- 
sessment may be made by the court. ..... 332 

It is no ground of challenge that a juror 
is an alien 130 

A challenge for favor will be tried by the 
jurors already sworn 130, 370 

Evidence as to the prevailing opinion of 
individuals of the religious sect to which 
the juror belongs is inadmissible on trial 
of a challenge for favor 370 

JUSTICES OF THE PEACE. 

A justice of the peace has no jurisdiction 
of an action against an administrator. .... 842 



INDEX. 



1379 



LANDLORD AND TENANT. 

Page 
The landlord has no lien in Louisiana on 
the insurance moneys where goods of his 

tenant are destroyed by fire 510 

Goods of the tenant levied upon under 
■execution, though not removed from the 
premises, are not .subject to distress for 
rent 528 

LARCENY. 

An indictment for laroeny held not sus- 
tained on proof of a loan of money by the 
witness to the confederate of the prisoner, 
-who won it from him by gambling *99 

LIBEL AND SLANDER. 

Proof of the authority for and the truth 
•of a statement is admissible only in mitiga- 
tion of damages. 1140 

Plaintiff's character being put in issue 
in an action for libel, plaintiff may give evi- 
dence of his character before it is attacked 
by defendant 1140 

Liens. 

See "Admiralty"; "Affreightment"; "Bank- 
ruptcy"; "Carriers"; "Charter Parties"; "Mar- 
itime Liens,"; "Shipping." 

LIMITATION OE ACTIONS. 

See, also, "Adverse Possession"; "Ejectment"; 
"Equity"; "Maritime Liens." 

Construction of the limitation laws of 
■Ohio of February 25, 1S24, February 22, 
1S30, February 18, 1S31, February 28, 
1846, March 22, 1849, and Code, tit. 2, § 7. . 24 

Statutes of limitation are founded on 
sound policy, and should not be evaded by a 
forced or astute construction 905 

The state statute of limitations may be 
pleaded in bar to an action for the infringe- 
ment of letters patent, brought in a federal 
-court in the state 681; contra, 357 

The statute of limitation is not applicable 
to a suit by a vendor of land, who has re- 
tained title as security, to subject the land 
to the satisfaction of the purchase money. . 228 

The limitation of an action to foreclose a 
mortgage applies to an action to reform and 
foreclose a mortgage 474 

In cases of concurrent jurisdiction courts 
^f equity are bound by tie statute of lim- 
itations, but in the consideration of purely 
equitable rights and titles they act in anal- 
ogy to the statute, and are not bound by it..l017 

Under a statute which provides that the 
time during which the person shall be under 
•disability shall not be computed, held, that 
where it had once besrin to run it would 
continue to run over all subsequent disabil- 
ities 895 

An objection to the running of the statute 
in an action for the recovery of land found- 
ed upon the allegation that defendant's pos- 
session was obtained by fraud can only be 
made by the party injured by the fraud. . 24 

Time begins to run against a trust as soon 
.as it is openly disavowed by the trustees in- 
sisting upon an adverse right and interest, 
which is unequivocally made»known to the 
cestui que trust 1017 

"Persons beyond seas" means persons not 
residents of the state 24 

Anything added, going to negative a 
promise or acknowledgment, must be consid- 
ered as qualifying every other expression. . 359 

The admission of the receipt of goods, 
coupled with a claim of payment, will not 
take the case out of the statute. 620 



Paso 

An acknowledgment of a note, and that it 
had not been paid, coupled with a statement 
that payment would be resisted, held suffi- 
cient to take the case out of the statute. . . 653 

A promise to account, though the debtor 
adds that he owes nothing, will amount to 
a promise to pay if it appears on the ac- 
count that anything is due 359 

A conditional promise to pay will not re- 
move the bar of the statute unless the con- 
dition is performed 359 

A promise to pay if the creditor will prove 
his demand, is sufficient to take the case 
out of the statute 359 

Less strictness of proof is required to 
establish a promise before the statute has 
run than to prove a new promise after the 
debt has become barred 408 

The court will not give leave to file the 
plea of the statute out of time, especially 
where there has been negligence and no pre- 
tense of merits 433 

LOST INSTRUMENTS. 

The payee of a lost inland bill of ex- 
change is not liable to the indorsee unless 
the latter has offered indemnity against the 
lost bill and demanded a new bill from the 
drawer 783 

LOTTERIES. 

A conveyance of land lying in New Jer- 
sey, founded on a lottery consideration, is 
void, within the lottery act of that state, 
although the lottery was contrived and 
drawn in another state 760 

MALICIOUS PROSECUTION. 

Demanding excessive bail where plaintiff 
has a good cause of action or holding to bail 
where there is no cause of action, if done 
vexatiously, will sustain an action for mali- 
cious prosecution 330 

The failure of the plaintiff to recover in a 
suit instituted by him does not establish the 
fact that the action was vexatious or un- 
founded 330 

Probable cause of action in a suit upon 
the failure to recover in which an action for 
a malicious prosecution is instituted is a 
sufficient answer to such a suit 330 

In an action for a malicious prosecution 
the records of other actions brought by de- 
fendant against plaintiff are inadmissible. . 330 

MANDAMUS. 

The courts have no power to cause the 
writ to issue to the head of an executive 
department to compel the- performance of an 
act not merely ministerial, but involving the 
exercise of judgment 456 

MARINE INSURANCE. 

See, also, "Average." 

The contract. 

•The omission of the master to communi- 
cate the loss of the vessel, where willful 
and with a fraudulent design to enable the 
owner to make insurance, will not render 
void a policy thereafter obtained by the 
owner, who acted with entire good faith., .1321 

A mistake in the marks of goods insured 
held not material where the intention was 
apparent 1295 

A policy upon "outfits" and upon "catch- 
ings" substituted for the outfits in a whal- 
ing voyage protects the "blubber" when on 
deck 1118 
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In a time policy on a vessel in her home 
port when made, seaworthiness at the time 
of sailing is an implied warranty 1269 

In the ease of perishable cargo there can 
be no recovery except in the case of an ab- 
solutely total Joss 1002 

It is a total loss where, by reason of the 
perils insured against, the cargo is perma- 
nently prevented from arriving at the port 
of destination 1002 

Potatoes are deemed perishable articles 
within the memorandum of the policy of in- 
surance 1002 

Abandonment. 

The owner of a perishable cargo at a port 
of distress may abandon it and recover for 
a total loss where it will be totally lost be- 
fore repairs to the vessel can be completed, 
and no vessel can be found in which to 
transship it 1002 

A capture as prize will authorize an aban- 
donment as soon as notice is received, pro- 
vided the loss continue to the time when 
the abandonment is made 131 

A recapture with a view to salvage pro- 
duces only a temporary interruption of the 
voyage where the salvage and expenses do - 
not exceed one-half the value, and gives no 
right to abandon 131 

Where the voyage is lost or rendered 
worthless by the recapture, or where the 
salvage expenses are very high, the assured 
may abandon 131 

The warrant of survey, and report made 
thereon, under which the vessel is sold, is 
the best evidence as to the condition of the 
vessel at the time, and testimony of the 
master is not admissible, except to prove 
the facts contained in the report 1001 

The loss of the warrant cannot be proved 
by a certificate of the registrar of a vice 
admiralty court .1001 

The rule with regard to the half value is 
that the vessel, after repairs made, shall he 
of double the value of the cost of the re- 
pairs without any deduction of one-third 
new for old 1002 

A clause in relation to the right to aban- 
don the vessel held inapplicable to the car- 
go 1002 

Suits. 

A suit on a policy of insurance is prop- 
erly brought in the name of the real owner, 
whose property was intended to he insured, 
though the name of the agent only appears 
in the policy jl295 

Proof of a capture by a foreign privateer 
held sufficient evidence of total loss after 
three years, without showing a condemna- 
tion 1295 

MIABITIME IiIENS. 

See, also, "Admiralty"; "Affreightment" ; "Bot- 
tomry and Respondentia"; "Charter Parties"; 
"Demurrage"; "Salvage"; "Seamen"; "Ship- 
ping." 

The right to a lien. 

No lien attaches upon a domestic vessel 
for work and labor done and performed on 
her except by statute 334, 354 

A lien arises under the general maritime 
law for necessary supplies properly furnish- 
ed to a vessel on her credit in a foreign 
port 1243 

A lien arises where the master is also one 
of the charterers, and consequently with- 
out authority to bind the owners, where he 
has no funds or credit belonging to himself 
or the vessel 1243 

A maritime lien does not arise for repairs 
made in a foreign port by persons who lived 
in the same place with the owner, and dealt 
with him personally, keeping a running ac- 
count with him 1154 
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A maritime lien is not implied for neces- 
sary supplies furnished a vessel in a foreign 
port by the direction of a managing owner 
there present superintending her affairs and 
ordering the supplies 477 

The fact that the material man gave cred- 
it to the vessel, where nothing was said be- 
tween the parties as to the credit, and the 
owner supposed that credit' was given to 

him, will not create a lien 477 

Priority and enforcement. 

As to the priority and order of payment 
of maritime liens. 23 

Claims for materials furnished in a for- 
eign port take precedence of those for mate- 
rials furnished in the home port 580 

Liens founded upon the necessities of ves- 
sels in foreign ports take precedence of 
mortgages recorded in the home port. . .453, 580 

A purchase-money mortgage, recorded 
under Rev. St, § 4192, takes precedence of 
liens, under the local law, for materials fur- 
nished in the home port at the instance and 
request of the master or owners 580 

Claims were marshaled as follows: (1) 
Seamen suing for wages; (2) material men; 
(3) a consignee, for money advanced for 
towage, pilotage, light money, and port du- 
ties, — each claim carrying its own costs .1090 

The lien of the shipper of goods on freight 
against the vessel for loss or damage by the 
fault of the master or the insufficiency of the 
vessel arises at the time that the misfortune 
happened, and his claim is preferred to that 
of general creditors of the owners 373 

Sureties for the claimants, who are com- 
pelled to pay a salvage decree, are not en- 
titled to priority over valid mortgages which 
antedated the salvage services S94 

The person who, at the request of the 
owner of a vessel seized in a foreign port 
for supplies furnished, signs a stipulation for 
its release, and subsequently pays the 
amount decreed against the vessel, is not 
subrogated to the lien discharged thereby. . 940 

The right to sue in admiralty to enforce a 
claim for supplies and repairs to a vessel is 
personal, and cannot be maintained for the 
benefit of an assignee of a duebill or prom- 
issory note given to secure the claim 541 

The objection that the vessel for which 
supplies or repairs are furnished is not one 
fitted for navigation on the high seas must 
be taken by answer 541 

On a libel for supplies, claimant has the 
burden to show that the credit was given to 
the owner, and not to the vessel 5 

"Waiver: Discharge: Extinguishment. 

The right of preference over general cred- 
itors of the claim of a shipper for loss or in- 
jury of his goods may be lost by unreason- 
able delay 373 

The lien of such shipper is not defeated 
by a bona fide sale before he has had an 
opportunity for enforcing it, especially 
where the purchaser has knowledge of his 
claim 37S 

A delay to enforce a lien will avoid it only 
where it is unreasonable, operating to the 
prejudice of third persons, after opportuni- 
ties have existed to enforce it 5 

A lien on a vessel, given by the general 
maritime law or by the local law, for ma- 
terials used in her construction or repair, 
is not extinguished by the giving of a note 
to the material man 334 

The lien is discharged where a note or oth- 
er security is given which, by the law of the 
place, discharges the original contract, and 
the jurisdiction in admiralty cannot be reviv- 
ed by a surrender of such note or security. . 543 

The taking of a duebill or promissory note 
in Maryland does not discharge the lien . . . 541 

The fact that the holder of an admiralty 
lien has recovered judgment for the amount 
of his claim in a court of law in a suit in 
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personam does not constitute a bar to a pro- 
ceeding in admiralty to enforce such lien. . .112g 

Iiiens -under state laws. 

Act Me. Feb. 19, 1839, giving a lien for 
labor and materials furnished under a "writ- 
ten or parol agreement," includes all parol 
agreements, whether expressed or implied- . 354 

Such statute does not give a lien for serv- 
ices performed under a hiring at monthly 
wages for any kind of labor required upon 
various vessels . 354 

No lien arises under 2 Rev. St. N. Y. 405, 
§ 2, for services and supplies furnished a 
domestic vessel in her home port, at the re- 
quest of her master and owner, to fit her 
out for a foreign voyage, and to be paid for 
on her return 529 

Liens created under state laws for repairs 
and supplies do not adhere after the vessel 
has left the jurisdiction of the state. 1154 

Liens on domestic ships, given- by a state 
statute in cases of contracts maritime in 
their nature, may be enforced in the federal 
district courts in admiralty 6S3 

The lien given by the local law for sup- 
plies furnished a domestic vessel may be en- 
forced in the district courts in admiralty. . • 869 

The lien given by Code Ya. 1S73, c. 147, 
§ 5, for supplies furnished in a home port, 
is enforceable by a libel in rem in admiral- 
ty, as such lien is predicated upon a credit 
given the vessel itself 195 

A lien given by the local law to a subcon- 
tractor for labor in building a vessel is valid 
and enforceable in admiralty, though the 
owner is not personally liable therefor 65, 67 

The provision of a state statute that a lien 
given thereby shall not be enforced within 
60 days is inapplicable to a suit in admiralty 
to enforce such lien 683 

"When tie district courts and state courts 
have a concurrent jurisdiction in rem, the 
right to maintain the jurisdiction attaches to 
that tribunal which first exercises it and ob- 
tains possession of the thing 869 

A vessel in the hands of a sheriff under 
process of a state court to enforce a lien 
given by the local law for materials fur- 
nished is not subject to seizure by the mar- 
shal on a lib'el in rem in admiralty to en- 
force a similar lien. 869 

• Filing a claim m admiralty, stating the 
prior attachment by the state court process, 
and claiming protection in regard thereto, 
held not a submission of the jurisdiction of 
the court 869 

A vessel seized by a sheriff on process by 

a state court to enforce a lien given by the 

local law is still subject to seizure on a libel 

. in rem in admiralty to enforce a lien given 

under the general maritime law. 784 

MARSHAL. 

The marsbal of the District of Columbia 
is not a county or corporation officer, and he 
cannot be required by the orphans* court of 
the county of Alexandria to administer the 
estate of a deceased person SlO 

The marshal is not entitled to poundage 
on the attachment of money on deposit in a 
bank, where the same is not taken into his 
actual custody 816 

The person to whose use the suit is en- 
tered of record is not liable to the marshal 
for his poundage on a ca. sa 815 

The marshal may recover his poundage 
from defendant, committed in execution, in 
an action of assumpsit 815 

MASTER AND SERVANT. 

The act of a servant must be done in the 
course of his employment to render the mas- 
ter liable therefor...., 627 



MORTGAGES. 

See, also, "Acknowledgment"; "Chattel Mort- 
gages"; "Shipping." 

Page 

Whether an absolute deed may be consid- 
ered a mortgage, and under what circum- 
stances such deed may become absolute as 
appears on its face 740 

A stipulation that on default of the pay- 
ment of interest the principal shall become 
due, is not a penalty, and equity will not re- 
lieve the party therefrom 1327 

In the case of conflict, the clause creating 
the lien will control the description of lands. 822 

General terms of description are controlled 
by subsequent particular terms 32 

A mortgage to secure future advances will 
not secure advances made after actual no- 
tice of a subsequent mortgage, in the ab- 
sence of a binding contract to make such . 
advances 822 

The point that the mortgage is invalid as 
having been taken in violation of the na- 
tional banking act, when not made in the 
pleadings, though disclosed in the proof, will 
not be acted upon by the court 832 

.A receiver will not be appointed on fore- 
closure of a mortgage, where it is clear that 
the property will bring enough to pay the 

debt, interest, and costs 32 

f On a foreclosure of a mortgage of a por- 
tion of a road operating as a part of a lar- 
ger line, where no separate accounts are 
kept, lidd, that the master properly made 
a pro rata estimate of the earnings and ex- 
penses of the whole road 38 

On foreclosure of a mortgage in default 
of payment of interest, under the usual in- 
terest clause, giving the mortgagee the op- 
tion to consider the whole amount due after 
such default, the decree will be granted for 
the full sum, though the bill does not allege 
option by the mortgagee and notice 105 

MUNICIPAL CORPORATIONS. 

See. also, "Railroad Companies"; "Towns." 

Bonds issued by a municipal corporation, 
contrary to the restrictions of its charter, 
are binding in the hands of a bona fide hold- 
er for value, and the holders of bonds reg- 
ularly issued cannot assail their validity or 
claim priority of payment. 2^9 

In an action by a bona fide holder on a 
municipal bond issued under authority of 
law, mere irregularity, or fraud or miscon- 
duct of the agents of the municipality, can- 
not be set up as a defense -. . . .1152 

Mere suspicion of title, or the knowledge 
of circumstances which would excite suspi- 
cion on the part of a prudent man, or gross 
negligence at the time of the transfer, will 
not defeat the purchaser's title as a bona 
fide holder 1152 

The fact that overdue and unpaid coupons 
were attached to the bond is not sufficient to 
put the purchaser on inquiry. 1152 

A tax levied and collected as required by 
law to pay interest on certain bonds cannot 
be diverted to other purposes 269 

An injunction to restrain a city from re- 
ceiving city script in payment of arrears of 
taxes levied to pay interest on certain bonds 
will be denied where it appears that, unless 
such script is taken, the taxes cannot be col- 
lected at all 269 

Negotiable Instruments. 

See, "Bills, Notes, and Checks." 

NEUTRALITY LAWS. 

The court of admiralty has no power to 
order restitution of a British ship, brought 
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Page 
into oar ports after seizure by French pris- 
oners, who were being conveyed therein to 
England 488 



STEW TRIAL. 

Errors of the court in matters of law con- 
stitute a valid ground for a new trial 1066 

A verdict will not be set aside as against 
the weight of evidence unless it appear that 
the jury was palpably mistaken, or that the 
weight of evidence was decidedly against 
their verdict 928 

The knowledge and diligence of counsel 
are to be considered on the subject of new 
evidence, the same as those of the party. . . 365 

Affidavits of jurors are not admissible to 
show the mode of computation adopted by 
the jury to be contrary to the law and the 
evidence , 1337 

mnSAETCE. 

__ Where there is a question whether a build- 
ing will be a nuisance, its construction will 
not be enjoined 212 

PARDON". 

A pardon on condition of paying a fine 
and costs imposed with a sentence of impris- 
onment is wholly inoperative until such fine 
and costs are paid; and an application for 
discharge as a poor convict under Rev. St, § 
1012, cannot be based thereon 1335 

PARTIES. 

Ten out of thirteen owners, having a ma- 
jority of the shares in a ship, may bring a 
suit in the name of all the owners; but the 
suit will be stayed until the other owners 
are indemnified for costs 738 

The collector is not a proper party to a 
suit between rival claimants to the owner- 
ship of imported goods in his custody in a 
bonded warehouse, where it is not alleged 
that he is acting wrongfully or without au- 
thority of law 305 

Purchasers pendente lite are bound by the 
decree, though not brought in as parties to 
the bill 22 

The nonjoinder of proper respondents " in 
an action in personam in admiralty can be 
taken advantage of only by plea in abate- 
ment. 4^0 

PARTNERSHIP. 

The partnership articles will be consider- 
ed as binding after the expiration of the 
stipulated term where the business is car- 
ried on without any change in the circum- 
stances. 94g 

Under articles of copartnership Vtipulating 
that in case of the death of a partner, in 
order to prevent altercation with the heirs, 
etc.. the shares of the profits and capital of 
the deceased shall be paid by the survivors, 
agreeably to the yearly statements of the 
company's affairs prior to his death, the en- 
tire interest in the partnership property 
passes to the survivor. „ 946 

One partner who pays a judgment against 
all the partners for a partnership debt can- 
not at law recover from the others their re- 
spective proportions 788 

PATENTS. 

Nature of the grant. 

A state has no right to interfere with the 
enjoyment of a patent right, or to annex 
conditions to the grant 961 
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A state law requiring the filing of a copy 
of letters patent and a certain afiidavit by 
the owner with the county clerk, as a condi- 
tion of the right to sell the patent right in 
the county, is unconstitutional and void.. . 861 
Patentability. 

The patentee must in fact be the original 

and first inventor in the United States 1097 

Where the original inventor fails to take 
out a patent, and abandons the invention, 
no other person can entitle himself to a pat- 
ent, except where the knowledge of the in- 
vention had been lost 672 

Invention is not made until the person 
contriving or those observing discover how 
the thing can be made available for a par- 
ticular purpose 28(J 

Speculation must be reduced to practice, 
and not rest in uncertain experiments, to 
entitle an inventor to a patent 910- 

Where a patent is assailed upon the 
ground of want of novelty, the patentee 
may show, by sketches and drawings, the 
date of his inceptive invention; and, where 
he has exercised reasonable diligence, the 
protection of the patent will be carried back 
to that date 4.QQ. 

The discovery of a law of nature or a 
geological truth, as that the seams or rifts 
in oil-bearing rock would, if opened by a 
blast, yield oil, is not patentable 880 

A new device, tnough inferior to prior 
devices for the same purpose, is useful and 
patentable if it be not frivolous nor inju- 
rious to public morals or to the well-being 
of society. 1093 

A novel process or mode of operation 
which amounts to a successful application 
of known things to a practical use is pat- 
entable as an art 880 

No machine can be an anticipation which 
cannot be made to produce, without sub- 
stantial alteration of its construction, the 
same results as those of the patented ma- 
chine 658 

A patent which introduces into an ex- 
isting machine a new element not used be- 
fore, which produces a new and useful re- 
sult, is not anticipated by such prior ma- 
chine 658 

A mere change of material, without the 
exercise of mechanical skill, is not patenta- 
ble 92 

The application and use of plaster of 
Paris to the filling of fireproof safes is 
patentable 672 

An elastic erasive pencil head, consisting 
simply of a piece of India rubber, with a 
hole in it to slip over the end of the pencil, 
is not patentable 1298 

Protecting the treadle and pitman of a 
sewing machine from dust does not involve 
sufficient utility to sustain a patent 1252 

There is no invention in placing a box 
over a sewing machine when not in use, to 
protect it from dust 1252 

A composition of certain materials in cer- 
tain proportions for use as a table beverage, 
called "Birch Beer," held patentable 1113 

A combination of a cabinet and sewing 
machine is not patentable where crude 
combinations of the shipping box and the 
machine have been made by manufactur- 
ers. 1252 

A new combination of movable staples at 
the corners of a traveling bag frame, with 
a lock in the middle, is patentable as a 
fastening device, though each had been in 

use separately theretofore 1093 

A carriage step with a corrugated rubber 
surface is not anticipated by the use of rub- 
ber on shoe soles or stirrups, or corrugated 

iron for carriage steps. 1297 

Wh.0 may obtain a patent. 

The patentee must be the first as well as 
an original inventor 435 
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Page 
The first inventor is he who. has first per- 
fected and adapted the^ ^Jf?* *^ 466 

^In 'the" case Vf'twVindVpend'ent inventors! 
he who first reduces his invention to a fixed 
and positive form is entitled to a priority of 

right to a patent therefor. • •"Via 

The inventor must have used reasonable 
diligence in perfecting and adapting an in- 
vention, to be entitled to priority over the 
patent of an independent though subse- ^ 

gence fn ^daptinl andSK e3K[&e }ame 
although the second inventor baa in feet 
first perfected the same, and first reduced it 
to nraetice in a positive form. ........... w^ 

Th? person who embodies the principle, so 
as to make it available for practical use, is 
the one entitled to a patent. . . .. . . . • • ■ • • • 

Where the inventor of a machine and the 
inventor of an improvement agree to mu- 
tulflv use the same, the patent must issue 
in- the name of both: and, where issued m 
the name of one only, there can be no re- 
covery for infringement • 

Caveat. . . „__ 

A paper adjudged by. a commission ap- 
pointed by the commissioner of patents to 
be fraudulent, and to have been surrepti- 
tiously introduced into the file of a caveat, 
held to form no part thereof aou 

Prior -public nse or sale. 

A use or sale which has not exceeded 
two years before the application for a pat- 
ent will not invalidate it • • XXOi 

The use and sale by an inventor of a ma- 
chine embodying the substance of his ^inven- 
tion more than two years before filing his- 

application bars his right to a patent 1312 

Prior description or f oreign. patent. 

To anticipate an invention by a prior 
publication, there must be a description of 
the alleged invention contained in a work 
of a public character, and intended for the 
public, which is made accessible to the pub- 
lic bv publication before the discovery of the 
invention by the patentee. • • • *°° 

The fact of publication of a manufac- 
turer's catalogue must be. proved by evi- 
dence independent of the imprint. .. . .. ; .. 4bb 

A patent is rendered invalid by a prior 
published description only .where tliat de- 
scription was sufficient to give to tiie public 
a practical knowledge of the mention ggo 

A me iliustration by ' drawing, unaccompa- 
nied with verbal description, is not such a 
prior description as will defeat a patent. . . 466 

A device known and used in foreign coun- 
tries, but not patented there, nor described 
in a printed publication, is patentable in 
the United States by a person without no- 
tice thereof AUMa 

- Abandonment: Iiacbes. 

A patent will be held invalid where there 
was unreasonable delay in making applica- 
tion, after another hryentor had made pub- 
lie the invention. . : • • • • • • • • • • • • * ^ 5b 

An invention may be abandoned after tne 
patent has issued; and an abandonment 
mav be inferred from the neglect to utilize 
the* same, or to assert claims against others 
who are using it - • • - • • * • • • • * ^ Sb 

A delav of five years after the application 
is rejected before a renewal is made, where 
no excuse is given, is an abandonment. . . 664 

An abandonment cannot be predicated up- 
on a delay caused by the commissioner m 
refusing a patent, where the application is 
renewed for the same invention......... o*^ 

Where the applications were not for the 
same invention, and the invention was in 
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public use for more than two years before 
the second application, the patent is void. . o<^ 

An abandonment or dedication once made 

cannot be recalled • • ■ -°° 

Appeals from commissioner's decision. 

An appeal will not lie from a decision of 
the commissioner refusing to declare a new 
interference, and grant a rehearing, after 
the unsuccessful party has allowed the time 
for appeal to expire. y''''k 

A witness testifying to conversations and 
declarations describing a device of which, 
the party had already constructed a speci- 
men cannot be allowed to testify that a 
model shown him corresponds to the de- 
scription given, and could have been made 
therefrom .• • • • • • • • • :," 

The extent of the examination under oatn 
of the commissioner and examiners m ex- 
planation of the principles of a machine or 
other thing for which a patent is prayed 
for, under Act March 3, 1S39, §11 <iu 

Validity. . . . - „ „„„, 

A patent may contain a claim for a com- 
bination, and the invention or improvement 
of one or more parts of which the combina- 
tion consists • • *. V".IC 

A patent issued to two for a thing which 
is the sole invention of one if invalid. ... . mt> 

Where the claims are definitely distin- 
guished, the fact that some of them are 
void for want of novelty will not prevent a 
suit for infringement upon the valid claims..ld4a 

Discovery and actual use prior to the dis- 
coverv by the patentee, however limited the 
use or knowledge of the discovery, will in- 
validate the patent * • • • • * • ■ " 

Illustrative drawings of conceived ideas, 
not followed up by a seasonable observance 
of the requirements of the patent laws, can 
have no effect upon a subsequently grant- 
ed patent to another 

Extent of claim. •««„«„„ 

A claim referring to the specification 
must be construed in connection therewith.. 

The specification must be considered in 
construing the claims of the patent. . . . . . - 

The patentee will be concluded by tiie 
statement in his claim, uncontrolled by 
the specifications, where it is clear and ex- 
plicit, leaving no room for construction. . . o7U 

The words "constructed substantially as 
above described" held to refer to the method 
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The claim of an arrangement of a com- 
bination, when such as to produce a given 
mechanical result of the combination, is a 
claim to the means alone, and not to a func- 
tion or a result, irrespective of such means odo 

Construction of claim: "The above-de- 
scribed method of increasing the productive- 
ness of oil wells by causing an explosion of 
gunpowder, or its equivalent, substantially 

as above described." •."•",; bS0 

Patents for improvements in gold pens 
held could not be extended beyond the par- 
ticular shape, form, or mode of construction 

claimed * 

Reissue: Disclaimer. . 

The presumption of law is always in 
favor of the validity of the reissue, and 
the burden of proving that it is for. an in- 
vention different from the original is upon 

the party alleging it. • • • • • • oJ-** 

The introduction of a comma into tne 
specification of a reissue in a sentence 
found in the original specifications, and al- 
leged to be an interpolation and to intro- 
duce a new idea, held to be accidental and 
a clerical error. ..........•••••••• • • ■• 

An unreasonable neglect or delay to en- 
ter a disclaimer at the patent oftjee, where 
the disclaimer has been filed, either before 
or after suit brought, is a good defense to 
a suit for infringement 
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Plaintiff in a suit for infringement is not 
entitled to costs where he failed to file the 

disclaimer before suit brought 435 

Duration. 

An extension of a prior foreign patent will 
not keep alive a subsequent domestic pat- 
ent, but it will expire at the same time 
with the original term of the foreign pat- 
ent 



Page 



514 
Assignment. 

The right of property in an invention be- 
fore application for a patent is subject to 
sale 317 

A grant of an exclusive right to construct, 
use, and vend a certain number of patented 
machines within a certain territory, with ex- 
clusive use of the patent within the territory 
limited to said machines, convevs the entire 
interest in the patent for such territory 843 

An assignment of all the assignee's inter- 
est in an invention, except territorial rights 
reserved to another, "to the full end of the 
term for which said letters patent are or 
may be granted," conveys the right to an 
extension 1317 

Infringement: What constitutes. 

It is not necessary that the thing patented 
should be adopted in every particular to con- 
stitute an infringement; a substantial adop- 
tion is sufficient. 1157 

A patent of a machine as an aggregate is 
infringed by a machine which omits imma- 
terial parts, or uses fewer of the original old 
elements, or substitutes equivalents 670 

A patent for a combination of old devices 
is not infringed by the use of a part only. . . 891 

Where two machines produce substantial- 
ly a similar result by substantially similar 
means, no proof of difference between them 
lies m the fact that one is less effectual in 
operation, or more imperfect in its structure, 
than the other 891 

Where a patented combination turns out 
to be useless, a person who adds another 
element, and thereby .makes the whole prac- 
tically useful, is entitled to use the whole 
combination 944 

The addition of a well-known device "will 
not give defendant the right to use the pat- 
ented combination where some addition is 

necessary to fit it for use 944 

. A composition of which plaster of Paris 
is an ingredient, used for the filling of fire- 
proof safes, held not an infringement of a 
patent for the use of plaster of Paris 672 

The manufacture and sale of a part of a 
patented invention, designed to be used by 
the purchasers for the express use to which 
it is put by the patentee, is an infringement. 723 

Ihe sale by defendant of the constituents 
of complainant's patent, with the intent and 
further purpose of enabling the buyer to 
turn them into the patented compound, is an 
infringement 1342 

'Who- liable. 

A corporation is liable where the infrin- 
ging machines are procured bv it, and are 
used by persons employed or paid by it. . . . 286 

Remedy generally. 

Patentees everywhere have the same 

rights and remedies, and a state statute of 
limitations cannot be pleaded in bar to an 
action for infringement 357; contra, 681 

Preliminary injunction. 

Where the validity of the patent has been 

fully sustained in prior cases, the court will 
not hear evidence except on the question of 

infringement 944 

Facts showing the invalidity of the patent 
set up in defendant's uncorroborated affida- 
vit are no ground of denying the writ, where 
defendant had remained silent in regard 
thereto in a preliminary suit in which he 
took an active interest 1044 



Terms imposed and an affidavit required 
on granting an injunction to restrain defend- 
ant from making and vending the patented 

machine 1107 

That a person who has infringed by manu- 
facturing the patented article has desisted, 
and has no intention of again making it, is 

no ground for not enjoining him 1352 

The fact that only 20 days remain of the 
life of the patent is no ground for withhold- 
ing injunctions, where the patent had only 
just been finally sustained, and had been 

much litigated 1355 

Procedure. 

An action for infringement may be main- 
tained by one to whom the entire property 
in the invention was assigned before the is- 
suing of letters patent 317 

The equitable title of an assignee to a sub- 
sequent extended term granted to the pat- 
entee is sufficient to enable him to maintain 

a suit for infringement 1317 

In an action against two defendants, 
plaintiff may recover damages against one, 

although the other be acquitted 555 

In a bill in equity, after alleging the in- 
fringement of a valid patent, it is surplus- 
age, and not multifariousness, to aver the 

infringement of a void reissue thereof 1093 

Defendant cannot plead the general issue 
with notice of special matter of defense, and 
also, in a special plea, set up the same mat- 
ter in bar 357 

A plea merely that the thing claimed to 
have been invented was in use and for sale 
before the application for the patent is de- 
murrable 1157 

The absence of proper notice of the de- 
fense of want of novelty in the answer will 
render evidence thereof inadmissible, though 
the answer is subsequently amended by set- 
ting up such defense in due form 879 

The absence of notice in the answer of 
evidence of want of novelty is waived where 
the testimony of witnesses is received with- 
out objection 1097 

Where defendants admit the infringement, 
setting forth the number of articles made 
and sold, and rest their defense on a claim 
of ownership of the patent, they will not be 
granted leave to amend to contest the in- 
fringement, after a rehearing has been de- 
nied and an accounting had 1319 

Priority of invention between two patents, 
upon both of which the suit is brought, is 
not material, unless defendant shows that a 
third person claims to have made the inven- 
tion between the date of the two patents. . . 723 

The construction of the claims of a patent 
is for the court, except in the case of tech- 
nical terms which need explanation by evi- 
dence 286 

The question whether plaintiff was the 
first inventor of the thing for which he ob- 
tained a patent is one for the jury 555 

The question whether the patentee has 
made a full disclosure of his invention in 
his specifications is one of fact for the jury. 555 

Evidence. 

The patent is prima facie evidence of 
novelty and utility, and that the patentee 

was the first inventor * 92, 658 

The effect of the patent is prima facie 
evidence of novelty and utility is overcome 
by proof that it includes matters which the 

patentee did not invent H36 

The testimony of a witness that he made 
and peddled the patented article six months 
before the date of plaintiff's application held 
sufficient to overcome the prima facie evi- 
dence of the patent that plaintiff was the 

first inventor g03 

On the question of the validity of a re- 
issue, the patent-office model, filed with the 
original application, is admissible to aid in 
determining what was described therein. .. 513 
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Injunction and its violation. Page 

An injunction will, as a matter of course, 

follow a decree in favor of complainant on 
the merits, unless defendant show that it 
should in equity he withheld until after the 

account has been taken . .1347 

Where the violation was not willful, defend- 
ant was directed to pay to plaintiff the prof- 
its and damages on account of the violation 
and the costs of the contempt proceedings. . . 365 

— Decree, and its effect. 

The decision of a co-ordinate court on an 
interlocutory decree will be followed, in the 
absence of new or additional or contradic- 
tory evidence, which impels the court in a 
second hearing to a different result 1342 

In such case a full decree will he render- 
ed, which will also reveal the distinct ground 
on which the court refused to look into the 
question .....1342 

A decision by the supreme court on the 
validity of a patent will be held binding on 
the -circuit court, though the parties are not 
the same. 718 

— Accounting: Damages. 

Upon an accounting before a master, the 
extent of the monopoly and the infringe- 
ment must first be ascertained to establish 
the basis of profits or damages. 1316 

The damages are to be measured by the 
profits the patentee could have made on the 
sale of his invention 658 

A patentee is entitled to such damages as 
he can show have actually been sustained 
by the use of his invention without his li- 
cense and consent 286 

The difficulty of furnishing proof of dam- 
ages, either by showing profits made by de- 
fendants or the value of infringing articles 
sold, does not authorize any presumption 
whereby the recovery may be enhanced be- 
yond the damages actually shown by the 
testimony 1136 

It is no excuse for failure to mark the 
patented articles "Patented" that such 
marking would have been so expensive as to 
make the articles unprofitable 88 

Where the patented articles were not 
stamped with the word "Patented," held, 
that complainant was entitled to profits only 
from the date of the decree. 88 

"Various particular inventions and pat- 
ents. 

Barrels. No. 136,763, for improvement in 
head linings, held invalid for want of nov- 
elty 451 

Blowers. Patent to Roots of July 27, 
1869, for improvement in a rotary blower 
case, held valid and infringed 1168 

Beverages. Nos. 193,038 and 198,467, for 
improvement, consisting in a compound call- 
ed "birch beer," held valid 1113 

Bottles. No. 23,263 (reissued No. 1,606), 
for "improved bottle-stopper fastener," held 
valid, but not infringed 77, 90 

Columns. No. 35,582, for an improvement 
in the construction of columns, shafts, 
braces, etc., construed, held valid, and in- 
fringed .' 466 

Driven wells. No. 49,129 (reissued No. 
6,337) and No. 130,871, for improvement in 
well tubes or drills, held valid and inf ringed..l264 

Firearms. No. 16,797 (reissued No. 3,- 
798), for improvement in breech-loading 
firearms, held valid and infringed 534, 536 

Firearms. No. 22,094 (reissued No. 3,- 
946), for improvement, construed, and held 
valid and infringed 928 

Fire engines. No. 1,980, for improvement, 
construed in a charge to the jury 286 

Hand stamps. No. 18,249 (reissued No. 
4.675), for improvement, held valid and in- 
fringed 943, 950 

Journals. No. 1,252, for improvement in 
boxes or bearings for journals or axles, 
construed in a charge to a jury 936 
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Lead pencils. No. 36,854 (reissued No. 3,- 
S63), for combination of the lead and an In- 
dia-rubber eraser in the same sheath, con- 
strued, limited', and held not infringed 3S9 

Oil wells. No. 59,936 (reissued No. 6,258), 
for improvement in method of increasing ca- 
pacity, held valid and infringed 8S0, 911 

Paper. No. 94,843, for an improved pa- 
per-pulp engine, held valid and infringed. . .1191 

Phosphoric acid. No. 14,722 (reissued 
No. 2,979), for an improvement in prepar- 
ing phosphoric acid as a substitute for other 
solid acids, held void as to certain claims, 
and valid and infringed as to others. .1342, 1348 

Plows. Prouty's patent for an improve- 
ment construed, and held not infringed. ... 11 

Printing presses. Priority awarded for a 
device for stopping the impression without 
stopping the machine 1331 

Refrigerators. No. 13,803 (reissued No. 
455), for improvement, held invalid for want 
of novelty 879, 912; contra, 891 

Register. No. 76,646, for a conductor's 
register of fares and tickets, construed, and 
held not infringed 185 

Register. Reissue No. 6,929, for improv- 
ed fare register, held valid and infringed — 185 

Register. Reissue No. 7,120, for an im- 
proved fare register, construed, and held not 
infringed. 185 

Syringes. No. 28.196, for improvement in 
enema syringes, held invalid 718, 720 

Torpedo. No. 47,458, for improvement in 
explosive torpedoes in artesian wells, held 
valid 910 

Traveling bag. Nos. 56.801 and 83,212, 
for improvements, held valid and infringed. 

1083; contra, 1097 

Water wheels. No. 2,708, for improve- 
ment, held valid, but not infringed 670 

Wire staple. Reissue No. 2,183 (original 
No. 19,747), for improvement in wire staples 
adapted for use in making window blinds 
or screens, held valid and infringed 1126 

PAYMENT. 

The taking of a negotiable note for a pre- 
existing debt is treated prima facie as a 
conditional payment only, and it will not 
extinguish the debt unless so intended by 
the party 826 

An indorsed note taken for an account, 
where it bears a higher rate of interest, 
and the account is receipted as paid in full 
by the note, extinguishes the debt. 826 

A bill of exchange remitted to a creditor 
in payment of a debt will be considered as 
payment, where the amount of the bill is 
lost by the negligence of the creditor 890 

The fact that a note was given and re- 
ceived in payment of an account may be 
shown by circumstances 801 

An agreement for payment of wages in 
pounds held to mean pounds sterling, and 
not the currency of the locality, which was 
greatly depreciated 142 

Where the payment of the principal is 
accepted, a separate suit will not lie for 
the interest, though the right thereto was 
expressly reserved in the receipt given... 804 



Penalties. 



See "Contracts." 

PILOTS. 

The claim to half fees given by a state 
law for a tender and refusal of services 
creates no lien on the vessel. 872 

PLEADING AT LAW. 

A declaration against two of three ob- 
ligors is defective which does not aver 
that all three have failed to pay the debt. . 960 
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An action brought in the name of "Raw- 
lings & Son" held too uncertain as a descrip- 
tion of plaintiffs 630 

Nil debet is not a good plea to an action 
brought in the federal court in one state 
on a judgment obtained in the federal 
court of another state _• 452 

A plea of the pendency of a former suit 
in another court must offer to produce the 
record of such suit 758 

The record of a former judgment between 
the same parties upon the same cause of 
action may be given in evidence under a 
plea of nonassumpsit 766 

The declaration alleged an authority to 
draw, but not in writing, for 100,000 
francs. The proof was a letter authorizing 
blank francs to be drawn for. Held, that 
this was no variance 148 



PLEADING IN ADMIRALTY. 

Matter of abatement may be set up in the 
answer, but the answer in such case must 
demand the same judgment as a plea 440 

Exceptions to a pleading in admiralty 
have the effect of a demurrer, and also that 
of a motion to make the pleading more defi- 
nite and certain 143 

Where no exceptions are taken to an an- 
swer which is not as full and explicit and 
distinct as required by rule 27. the read- 
ing of testimony cannot be objected to on 
the ground of its insufficiency 1067 

Evidence outside the allegations made by 
either party cannot be regarded in support 
of his charge or defense ,.... 646 

PLEADING IN EQUITY. 

A bill in equity filed without being signed 
by the plaintiff or his counsel will be 
stricken from the files 850 

The writings mentioned in a bill, or copies 
of them, need not be filed as exhibits with 
the bill 79 

Where more than one point of defense is 
relied on, such points should be stated by 
way of answer, and not of plea 512 

An answer by a defendant beyond sea 
will be taken and sworn to by a commission 
under a dedimus issued by the court 353 

An answer to a cross bill filed bv a per- 
son not named in the bill nor admitted as 
a defendant will be stricken from the 
files 79 

Where respondent has no personal knowl- 
edge of matter alleged in the bill, a de- 
nial upon information and belief is suffi- 
cient to put complainant to his proof 1027 

In an action against persons to enforce 
a conveyance of certain trust estates and 
for an account, defendants must answer all 
interrogatories in relation to the title to 
the estate and their dealings therewith. .1238 

The answer is not evidence in defendant's 
favor unless it be an answer to a fact aver- 
red in the bill, and not an answer to a mere 
inference of law. 9S5 

The answer is. not evidence to support 
new facts set up by way of discharge or 
avoidance, or defense, not responsive, to the 
bill 235, 996 

The separate answer of one defendant is 
not evidence for another 9S5 

A cross bill cannot introduce new parties 
or new- and distinct matters, or differ in 
purpose from the original bill 262 

The decree cannot be founded on proof of 
matters not alleged 996 

Where a replication is put in to a plea, 
the parties proceed to the examination of 
witnesses in the same way as in case of a 
replication to an answer 513 



Pag» 

An amendment will not be allowed by in- 
troducing a new party to the bill whose 
interest was known to the original plain- 
tiffs or their agent when the bill was filed. 
(Equity Rule 29.) 1237 

Equity will allow a bill of foreclosure, 
brought on an executed contract on the 
hypothesis that it was valid as a mortgage, 
to be converted, by amendment, into a bill 
for specific performance , 228 

The court may allow a replication to be 
filed nunc nro tunc, where reasonable ex- 
cuse for delay is given, and defendant is 
not prejudiced 1045 

The pendency of negotiations for a settle- 
ment after the filing of the answer is a sufii- 
cient excuse for delay 1045 

POST OFFICE. 

The sureties on a postmaster's bond are 
discharged by two years' delay to bring 
suit after a default in not paying the quar- 
terly balances found due by the auditor. -10S4 

PRACTICE AT LAW. 

After demurrer to a plea of set-off has 
been overruled, plaintiff should have leave 
to reply 1066 

If a cause be non pros'd and not rein- 
stated at the same term, it cannot be rein- 
stated at a subsequent term, but is discon- 
tinued 776 

The condition of payment of costs on va- 
cating a judgment held to have been waived, 
where no demand for payment was made, 
and proceedings were taken as if the judg- 
ment was vacated 284 

A writ of inquiry cannot be executed at 
the same term at which judgment is ren- 
dered 960 

PRACTICE IN ADMIRALTY. 

Courts of admiralty, in their practice and 
modes of proceedings, are even more free 
from technical rules than courts of equity. . 738 

The omission of the summons to the mas- 
ter of the vessel to show cause, etc., is an 
error of practice which may be waived by 
claimant by delay in taking advantage of 
it. 1027 

The defect of beginning a former proceed- 
ing in admiralty by warrant of arrest 
against the vessel, instead of summons, is 
waived by. the concurrence of the other 
party in * new proceedings on the same 
cause of action 439 

Where, in a suit in personam, a respondent 
cannot be arrested, a foreign attachment 
may issue against his property in the hands 
of a third person to compel his appear- 
ance ' 440 

The suit is one in rem, where property in 
the hands of a third person is arrested on a 
claim to a specific lien upon it 440 

Property purchased bona fide by the 
holder of it is not subject to a foreign at- 
tachment 440 

Where property had been acquired by 
agents with full notice of libelant's claim, 
and on its arrest they intervened by stipu- 
lation and answer, lield, that the suit might 
be treated as one in personam against 
them 440 

The court may permit a stipulation to be 
given to satisfy the decree, reserving to the 
stipulator the right to deny the legality of 
the custody claimed by the marshal, and, if 
successful in such denial, to ask to be re- 
lieved therefrom 1219 

A stipulation directed to be taken in 
double the amount of the demand will not 
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By the discharge on bond of a vessel seiz- 
ed, she becomes free, and all anterior liens 
stand good against her, as before her sei- 

ZUX6 ■•.•»•*•*••»*••****••***"**"*****" 

Where petitioner, without order of the 
court, has obtained possession of property 
from the marshal, who had seized the same 
on process in rem. the court will not order 
the marshal to deliver up possession. ..... .1^1/ 

The legality or propriety of an order of 
reference cannot be impeached upon exeep- 
tion to the report • : : *-.*-- bdb 

The surplus proceeds on the sale of a 
vessel in the registry of the court are sub- 
ject to all claims against the vessel oJM 

In marshaling the proceeds of a vessel 
for distribution, a mortgage debt will be 
entitled, after satisfaction of privileged and 
lien debts, to payment, as against the own- 
er &zy 

PRACTICE IN EQUITY. 

An order dismissing complainanf s bill for 
want of a replication is of course, and may 
be entered in the clerk's office without any 
application to or action by the judge 104b 

A motion to set aside such dismissal, 
made nearly five years after the entry of 
the order of dismissal, without offering any 
excuse for the delay, will be denied 1046 

Notice of a motion to dissolve an injunc- 
tion, given on the first day of the term, 
is notice of a motion to be made at the 
nB"ct ii6i*m • ••* •»•*••*#*•••■ ■•**•♦**• ** ^-Lo 

Leave to file a supplemental answer set- 
ting up a judgment in bar was granted aft- 
er the same had become final by affirmance 
on appeal, on renewal of a former motion 
to set up the same judgment by way of 
amended answer which had been denied be- 
cause of the pendency of an appeal there- 
from ...1046 

Where more than one point of defense is 
stated bv way of plea, the court will allow 
defendant either to set down the pleas as 
an answer, or will put him to his election 
as to which of the pleas he will abide by. . 512 

In the case of an answer directed to be 
taken and sworn to in China, on objection 
to an answer previously filed, only one set 
of exceptions was allowed. 353 

Plaintiff is not entitled to the production 
of a book which his bill does not in any 
way call for or show to be material 856 

Plaintiff may require the production, for 
his inspection and use in the suit, of docu- 
ments in defendant's possession referred to 
in the answer; without being set forth in 
full, and material to his case 856 

But plaintiff is not entitled to the produc- 
tion of papers to which no allusion is made 
in the answer, though referred to in the 
bill. Plaintiff's remedy is to except to the 
answer 806 

Where the answer sets forth extracts 
from defendant's books, with the aver- 
ment that they embrace everything in the 
books that relates to the subject-matter of 
the suit, plaintiff cannot, on a suggestion 
that such extracts are garbled or liable to 
suspicion, entitle himself to a general in- 
spection of the books of defendant relat- 
ing to other matters. 856 

Plaintiff is entitled to the production for 
inspection of the books referred to, but de- 
fendant may seal up the parts not relating 
to the subject-matter of the suit, and the 
inspection must take place under the super- 
vision of an officer of the court 856 

The court has power to modify or vacate 
a final decree until after the expiration of 
the term at which it was entered 472 
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Previous to entering the final decree the 
cause remains under the control of the 
court; any interlocutory decree is subject 
to examination and modification. 38, 472 

A decree in a "atent case, making the in- 
junction prayed for perpetual, with a ref- 
erence to a master for an account of prof- 
its, is not a final decree 472 

The proper practice to obtain a rehearing 
before final decree is by petition to the court 
for leave to file a supplemental bill setting 
forth the newly-discovered evidence 472 

The petitioners must show due diligence 
to discover and obtain the new evidence at 
the original hearing, and that it is material 
to the issue 472 

A bill of review will lie for errors in law 
or on the ground of newly-discovered evi- 
dence. On the former ground, the bill is 
filed without leave; but on the latter 
ground, leave must be obtained 1242 

Principal and Agent. 

See "Factors and Brokers"; "Master and 
Servant." 

pbhtcipaij ahd surety. 

See, also, "Bail." 

Where the principal is insolvent, the sure- 
ties, in respect to their liability, are regard- 
ed in equity as creditors, and may retain 
any funds of the principal in their hands, 
even against an assignee for value, with- 
out notice 615 

In the case of a mortgage given to secure 
the payment of five notes, two for the prin- 
cipal of the debt, one for the interest, and 
two as compensation to the mortgagee for 
indorsing the first three, held, that the hold- 
er of the first three notes was entitled to 
have the proceeds of the mortgaged prop- 
erty first applied to the payment of such 
notes 20 

To debt on the bond of a paymaster in 
the navy, a plea of laches on the part of 
the government in its dealings with the pay- 
master, and that defendant had revoked 
the bond, is bad 337 

The limitation of suits for penalties or 
forfeitures provided by Rev. St. § 1047, 
does not apply to the penal sum named in ■ 
a bond 337 

PRIZE. 

Jurisdiction. 

The court may entertain and perfect its 
jurisdiction over property captured on board 
a vessel, without having the vessel itself 
brought within its cognizance 2 

A foreign prize court which has once ac- 
quired jurisdiction over the corpus does not 
lose it because the same is taken into an- 
other jurisdiction hy a purchase from the 
captors. (Reversing 1184.) *1179 

A foreign decree of condemnation as prize 
Jield not examinable in our courts, although 
on its face appearing to have been founded 
upon an ordinance passed subsequent to 
the commission of the act for which the ves- 
sel and cargo were condemned. (Re- 
versing 1187.) *H71 

Grounds of condemnation. 

Only those who are ignorant of the block- 
ade under the proclamation of April 19, 
1861, are entitled to the warning and in- 
dorsement mentioned therein *. . 574 

A vessel seized as prize and released on 
bonds is subject to canture and condemna- 
tion for a subsequent violation of the block- 
ade on the same voyage 827 

Thirteen years' residence in the enemy's 
country of a citizen of another country 
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held to subject him to the disabilities of an 
enemy 1107 

A citizen of the United States, after he 
has full knowledge of the war, has not a 
right, without the permission of the govern- 
ment, to withdraw his property, acquired 
before the war, from the enemy's country- • 297 

If a vessel be sent from the United 
States, after knowledge of war, to the ene- 
my's country, to withdraw such property, 
the vessel and the cargo are confiscated jure 
belli 297 

The property of citizens taken trading 
with the enemy is considered as quasi ene- 
my's property . 297 

During war, all trade with the enemy, 
unless by permission of the sovereign, is 
interdicted, and subjects the property en- 
gaged therein to confiscation 297 

Neither a consul nor the commander of 
an American vessel of war has authority, 
by virtue of his official station, to grant 
any license or permit which could have the 
legal effect of exempting the vessel of an 
enemy from capture and confiscation. .. .1107 

Procedure. 

Prize proceedings should be taken in the 
name of the government and not in the 
names of the individual captors, unless the 
government gives express authority to the 
captors to sue in their own names 2 

Where the proceeds of prizes have been 
brought into court, the parties entitled to 
distributive shares therein may file their 
libel in their individual names 2 

The libel need not specifically set forth 
the grounds on which condemnation is 
sought 574 

On a monition to proceed to adjudication, 
the onus probandi rests on the claimant. .1277 

The rule requiring evidence obtained di- 
rectly from documents or witnesses found 
on board of a vessel at the time of her sei- 
zure is not imperative 2 

Papers in a prize court of another coun- 
try are inadmissible to show that there was 
no cause for capture, unless the whole pa- 
pers are produced 1277 

Persistent misrepresentation by the claim- 
ant of the character and destination of the 
voyage of the captured vessel is sufficient 
cause for condemnation of vessel and car- 
go 574 

Vessel and cargo condemned on false and 
simulated papers as to destination, and for 
an attempt to violate the blockade. . . .573, 869 

Vessel and cargo condemned as enemy 
property 508 

Vessel and cargo condemned for a viola- 
tion of the blockade. 210 

Vessel and cargo condemned as enemy 
property and for a violation of the block- 
ade 509 

Cargo condemned for breach of blockade 
and for being contraband of war 689 

Rights and liabilities of captors. 

Captors are entitled to property captured 
in a trade from an enemy's port, though 
it was previously forfeited to the United 
States by a breach of the nonimportation 
act of 1809 -. . . 297 

The purchasers from captors acquire an 
inchoate right to the property, which is 
made perfect by its subsequent condemna- 
tion *1179 

An armed vessel in sight will be allowed 
a share of the prize in proportion to her 
men and guns only when she was in a pos- 
sible condition to join in the battle 668 

Vessels five miles distant held not entitled 
to a share in the prize, as within signal 
distance 521 

The captors are exonerated from all losses 
and damages sustained by reason of the 
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capture, where there was probable cause 
therefor. 1277 

PUBLIC IjAKDS. 

Lands included within the limits of an 
incorporated town are not subject to entry 
under the pre-emption law of September 4, 
1841 1160 

The extent of land which may be includ- 
ed within a city is not limited by Act May 
23, 1844 1160 

The provision in such act excepting lands 
pre-empted by the corporate authorities 
from the operation of the pre-emption act 
was intended to secure to the government 
the enhanced value of lands in and adjoin- 
ing a town 1160 

A person who never has asserted any 
pre-emption rights to land, but has asserted 
other rights in contradiction thereof, cannot 
be deemed to have intended to claim such 
rights 1160 

Persons will not be protected as bona fide 
purchasers (1) who purchased before the 
patent of the government issued; (2) when 
the defect in the title arises out of a rule of 
law, of which they are bound to take no- 
tice; (3) where the title acquired is absolute- 
ly void 1160 

A party who is not himself injured there- 
by cannot defeat the title of the purchaser 
at a sale by auction of public land, by show- 
ing a combination to prevent competition in 
bidding 1160 

Inaccuracies will not vitiate surveys 
made of wild lands infested with hostile 
Indians and at great hazard 1135 

Under the laws of Virginia, the certificate 
of registry of a patent, which is required to 
be given, is not necessary to the title to 
lands under it 842 

RAILROAD COMPARES. 

On the consolidation of two companies, 
a stockholder in one of the old companies 
becomes a stockholder in the new, anu he 
cannot bring a bill upon the theory that he 
is a stockholder in the old company 772 

Noncompliance with an agreement as to 
the use of the proceeds of municipal aid 
bonds will not affect the rights of a holder, 
where the bonds were regularly executed. .1077 

The fact that the bonds were given in ex- 
change for a single bond first issued in pay- 
ment of the whole subscription ' is not a 
valid objection thereto 1077 

An illegal subscription to stock may be 
ratified under a subsequent statute author- 
izing the ratification 79 

A bill alleging such subscription should 
aver the ratification, but an omission is 
cured by the answer putting the question 
of ratification in issue 79 

Under a general power to mortgage, the 
railroad company may mortgage any part. . 32 

Authority to a railroad company to mort- 
gage its "road, income, and other property," 
does not authorize a mortgage of its fran- 
chises 32 

A mortgage of "all the present and future 
to be acquired property of the company, 
including the right of way and land occu- 
pied, and all rails and other materials used 
therein or procured therefor," includes the 
rolling stock 32 

A mortgage of a branch line, under a 
special act providing that it shall be a first 
lien thereon, takes precedence of a prior 
mortgage of the railroad, as then "made 
or to be made." 264 

Under a mortgage providing that the 
future earnings and profits shall be held in 
equity by the mortgagee, the mortgagor, re- 
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ceiving such earnings, etc., will be deemed 
to hold the same in trust : • • • • » 8 

In the case of a mortgage on a railroad 
running through several states, a federal 
court of one state may decree foreclosure 
and direct a sale of the entire road 264 

Where trustees under a mortgage, of 
whom it is alleged in the hill for a foreclo- 
sure that they had refused to realize on the 
security, apply to come in, and have been 
admitted as complainants in the bill, they 
must control the proceedings 692 

"Where a subsequent mortgagee is made a 
party to a foreclosure suit, the bill will be 
dismissed as to him, where it appears that 
his being made a party hinders and delays 
the suit. 692 

Where the security is inadequate, a re- 
ceiver will be appointed 1327 

A receiver will be appointed where the 
tolls and income pledged as security are 
being applied to other uses 1327 

Eight per cent, held too low rent for the 
use of rolling stock, where the owner bears 
all the loss and deterioration. 38 

REAL PROPERTY. 

See, also, "Adverse Possession"; "Boundaries"; 
"Deed"; "Ejectment"; "Estates"; "Grant"; 
"Public Lands." 

One who purchased from a person acting 
under an informal power, who sold the 
lands in his own name, having no claim to 
them, cannot claim compensation for his im- 
provements under the occupying claimant 
law 620 

RECEIVERS. 

See, also, "Mortgages"; "Railroad Companies." 

The appointment of a receiver of an in- 
solvent company cannot be dictated by the 
secured creditors 692 



REFERENCE. 

An order of reference may be entered 
nunc pro tunc, where a, trial is duly had be- 
fore a referee under a stipulation, and the 
parties have omitted to enter the order. .. .1036 

A reference by consent of an action at 
law in the federal circuit court is lawful, 
and after a trial before the referee the 
court may grant a new trial 1036 

REMOVAL OF CAUSES. 

Right of removal. 

Where it appears that the amount de- 
manded, with interest thereon, exceeds the 
sum of $500, exclusive of costs, the case is 
a proper one for removal • • • • "00 

The right of removal depends upon the 
facts as they exist when the suit is com- 
menced ■ ; 900 

The citizenship requisite for a removal 
under Act 1875 must have existed at the 
time of the commencement of the suit in # < 
the state court 320 

An agreement of a. foreign insurance com- 
pany, filed with a state officer, waiving the 
right to remove causes against it to the fed- 
eral courts, is absolutely void 1293 

Proceedings to obtain. 

An affidavit stating that defendant has a 
defense arising under the constitution and 
laws of the United States, in the words of 
the act, is suflicient .v.* * * * 

The addition of an averment specifying a 
defense which will not give jurisdiction 
will be rejected as surplusage tf97 



Effect o£ removal: Subsequent proceed- 
ings. Pa s* 
The jurisdiction of the federal court, once 
attached, cannot be divested by a reduc- 
tion by the declaration filed in such court 
of the amount of the claim below the ju- 
risdictional amount yuu 

REPLEVEST. 

Several counts cannot be joined in the 
cognizance • • * • • •I'' 04 

In an action upon a replevin bond, de- 
fendant may show, in mitigation of dam- 
ages, title to the property in plaintiff in re- 
plevin, and such evidence may be rebutted 
by showing that the deed under which ti- 
tie was claimed was fraudulent and void. . 816 

A judgment for defendant -in replevin, 
without a declaration, is irregular, and 
will, on motion, be set aside, even at a sub- 
sequent term ■ • 815 

A judgment for the return of the goods 
replevied, and for the rent in arrear for 
which -they were distrained, corrected on 
motion by striking out the portion calling 
for a return of the goods 489 

SALE. 

See, also, "Frauds, Statute of; "Specific Per- 
formance"; "Vendor and Purchaser." 

Conditional sales of personal property are 
valid in Missouri, and need not be recorded. .llo4 

To constitute a bona fide purchaser for 
value, he must have been without notice, 
and have paid a consideration at the time 
of the transfer, either in money or in other 
property, or by a surrender of existing 
debts or securities 835 

A person who purchases property with no- 
tice of the wrongful possession of his vendor 
holds it subject to all remedies that could be 
enforced against it in the hands of such 
vendor , • • • * ; 60 ° 

The place of delivery of wheat purchased 
by a commission merchant for his principal 
will be presumed to be the place where the 
commission merchant does business 665 

A representation made in the course of a 
negotiation does not amount to a warranty, 
where not contained in the contract, as aft- 
erwards reduced to writing 240 

Letters written before the making of the 
contract, and not referred to therein, are in- 
admissible to prove a warranty, where the 
contract is complete in itself 240 

SALVAGE. 

Jurisdiction. 

A salvage suit will not be stayed pending 
an action of replevin for the salved prop- 
erty in a court of law, in which the validity 
of the salvor's lien may be determined. .. . 171 
Right to salvage compensation. 

Salvage services are not limited to a ves- 
sel or cargo, but extend to any valuable 
property in roeril, saved on navigable waters 171 

Rescuing a raft of timber found adrift in 
a harbor, and floating out to sea unaccom- 
panied by any person, is a salvage service. . 173 

The clothing of the master and crew, J eft 
aboard on abandonment of the vessel, will 
be restored free of charge 828 

The officers and crew of a foreign vessel 
of war are entitled to salvage, the same as 
in the case of other vessels 1060 

Seamen, after a wreck, may recover from 
the materials and cargo, in relation to their 
respective values, wages for the time spent 
in saving them • • • • • 9u2 

Seamen who contract for a share of the 
freight, or of the proceeds of the voyage, 
cannot, in case of wreck, claim compensa- 
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tion for salvage services, or more than day 
wages for the time actually employed in 
saving the wreck 440 

The pilot tug at the mouth of lite Colum- 
bia river (Act Or. Oct. 2S, 1868) is entitled 
to salvage compensation for towing a ves- 
sel on her pilot ground only where she in- 
curs extraordinary risk to tow the vessel, 
or to rescue it from impending peril 1100 

A tug which takes the master and crew 
off of a ship aground, and carries them to 
port, is not entitled to salvage where the 
vessel is subsequently saved by other tugs. . 70 

Persons who interfere unnecessarily with 
wrecked property, which is being saved un- 
der a contract between the owners there- 
of and a third party, cannot claim as sal- 
vors, although they bring the property in- 
to port 120 

Forfeiture or reduction of salvage. 

A licensed wrecker, who proceeds in op- 
position to the master's protest, is liable, in 
an extraordinary degree, to forfeiture of 
all compensation for anything short of final 
success 921 

The master of a wrecking vessel, by 
countenancing a wrongful injury to a 
wrecked vessel by one of his crew, and by 
falsely denying knowledge thereof, forfeits 
all right to salvage. 921 

Embezzlement by a salvor works a for- 
feiture of his claim of salvage, but does 
not prejudice his cosalvors, or the innocent 
■owners of the salvor ship 828 

All salvors present when one of their 
number is guilty of willful wrong to the 
property are liable to forfeiture of their 
compensation, if the wrongdoer cannot be 
■discovered 921 

A salvor, by his failure to bring in and 
report salved property, though it be of little 
value, and abandoned as worthless, forfeits 
all right to salvage, as against other prop- 
erty saved by hiai 921 

Salvors, by wrongfully burning a wreck- 
ed vessel, forfeit salvage on the cargo saved 
by them 921 

When the compensation of certain sal- 
vors has been forfeited for misconduct, the 
court has discretion to determine what .in- 
terest shall be benefited thereby , 921 

The forfeited shares of salvors do not ac- 
crue to their cosalvors, but go to the own- 
ers of the salved property 828 

Amount. 

Licensed wreckers are entitled to great- 
er compensation, and are charged with a 
higher degree of care and skill, than other 
salvors 921 

Saving a cargo in midwinter by diving 
in the hold of the vessel, on an exposed 
reef, far from land, is a salvage service of 
great merit 921 

Amount of salvage compensation, and 
its distribution among the salvors, in case 
■of timber found adrift, and rescued 173 

The rule to allow a moiety in a case of 
derelict is a flexible rule, yielding to cir- 
cumstances 828, 1281 

In the case of a derelict vessel navigated 
into port after three days of great exertion 
and imminent danger, a decree of the district 
court allowing the salvors one-seventh of 
the net value, of §21,000, was reversed, 
and a decree awarded for a moiety. 1281 

One-half allowed on cargo amounting to 
§7.500 saved from vessel -wrecked on Peli- 
can shoals 876 

§4,000 awarded a vessel worth, with car- 
go, §275,000, for towing into New York 
Harbor disabled steamer, out of the track 
of commerce, worth, with cargo, §70,000, 

where one day's time was lost 384 

§30,000 allowed two tugs for towing from 
the False Hook, into New York Harbor, a 
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vessel worth, with cargo and freight. §230,- 
000, where the services lasted about 20 

hours . 70 

§20,540 awarded on a net value of §130,- 
000 in the case of a vessel aground five 
miles west of Sombero light 1076 

Remedies for recovery. 

The master and owners of the salvor ves- 
sel have general charge of a claim for sal- 
vage, and, where they present a bill for 
salvage service, it will be construed as cov- 
ering the service of the crew, and they can- 
not maintain a libel for salvage against the 
vessel and cargo 1103 

Apportionment. 

Each separate article of the cargo saved 
should bear its own expense of saving, 
landing, and storing 902 

The master and owners of a licensed 
pilot tug, who receive compensation for sal- 
vage services, are accountable to the crew 
for their shares 1100 

They are estopped to deny that the serv- 
ice was a salvage one where they receipt 
for the amount paid as extra compensa- 
tion for extraordinary services and risk. .1100 

On an award of §30.000. the masters of 
two tugs were each allowed §3,000 70 

Ri^ht to property or proceeds. 

The owners of the cargo were allowed in- 
terest on the proceeds after deducting sal- 
vage from the date of a wrongful sale by 
the master to the claimants 736 



SEAL. 

A seal impressed on paper is equivalent 
to sealing with wax 905 



SEAMED. 

See, also, "Admiralty"; "Maritime Liens"; "Sal- 
vage." 

Protection and relief. 

The laws of the United States follow sea- 
men engaged on its vessels until the voyage 
is completed, whether in a foreign country 
or here 932 

The contract of shipment. 

Agreements for a share of the profits as 
wages do not make the seamen partners. . 440 

An agreement by seamen not to claim 
wages unless the ship returns home and de- 
livers her cargo is void 522 

The contract expressed in a shipping pa- 
per signed at the commencement of a fish- 
ing voyage cannot be varied by a parol 
agreement or understanding which is in 
violation of an act of congress •. 668 

Where the contract was fully explained 
to the seamen before they signed it, they 
cannot vary the voyage by parol evidence.. 144 

Seamen can avoid a clause in the articles 
which was not clearly explained to them, 
and which undertakes to forfeit all their 
wages and property for an absence of 48 
hours from the vessel without the express 
permission of the master 144 

Shipping articles for a voyage from Liv- 
erpool to ports in the Indian, Pacific, and 
Atlantic Oceans and back to a final nort of 
discharge in the United Kingdom, where 
the vessel has sailed from St. Helena to 
New York, are violated by accepting a car- 
go there for Valparaiso 624 

The transfer of a crew of a foreign vessel 
dismantled here to another vessel, under the 
authority of the consul, held to give no right 
to the seamen to libel the vessel for wages.. 95S 

The wages of seamen shipped at Val- 
paraiso, on board a Chilian vessel, for a 
voyage to Boston and return, should be 
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reckoned in money of the United States, 
where the contract was for so many dollars, 

payable here ,v ".* " v.\ — 

In the case of wages payable in dollars 
and cents, held that the seamen were en- 
titled to a sum in United States currency 
that would make the payment equal to spe- 

Seamen on' a' Vessel lying at anchor off 
shore, in a place of danger, in case of a 
change of weather, may be required to help 
unload on Sunday '„**•:** bay 

Seamen who refuse to work on Sunday 
because not allowed double pay, under a 
custom of the port near which they were at 
anchor, may be discharged • • • 

A seaman dismissed by the master be- 
fore the termination of the voyage, without 
just cause, is entitled to damages, which 
are recoverable in admiralty, in a suit f° r 1979 
wages ; • * -1^'^ 

Full wages, in such case, are usually, 
though not invariably, given to the termina- 
tion of the voyage ■ • •• J- Zl * 

The voyace will be held to be broken up 
by the confiscation' of the vessel, though 
she is afterwards restored on condition of 
making a special voyage 217 

A mate who had supplies on board, which 
were used for the necessary support of him- 
self and crew, was allowed to recover the 
amount used by himself as enhanced wages, 
and the balance out of the surplus in court.,1090 

A seaman is entitled to be cured, at the 
expense of the ship, of sickness, hurts, 
wounds, etc., incurred in the service of the 
ship 81iJ 

The phrase, "service of the ship," is not 
confined to acts done for the benefit of the 
ship, or in the actual performance of the 
seaman's duty • • • 813 

Seamen on a whaling voyage, who are to 
be paid by a share of the proceeds, are not 
deemed partners, and the expense of the 
cure of a sick seaman is not to be deducted 
from the proceeds 427 

A seaman whose feet are frozen while in 
the ship's boat, in the service of the shin, 
before he is discharged therefrom on the re- 
turn voyage, at the home port, is entitled 
to be cured at the ship's expense 426 

A seaman who disregards the advice of 
his physician, and uses a wounded foot, 
cannot recover of the shiD for its subse- 
quent care and cure, and damages for loss 
of time and general debility caused there- 
by 716 

A cabin boy injured in the service of the 
vessel, so that amputation of both legs was 
necessary, was allowed §3 a week until the 
healing of his wounds, with costs and coun- 
sel fees 1010 

The seaman is entitled to be cured, at the 
expense of the ship, of any injury received 
by him in executing an improper order, or 
inflicted upon him by the wrongful violence 
of an officer in the exercise of his authority, 
as officer, to punish him 
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Conduct of master or mate in respect to 
seamen. 

The master may inflict moderate chastise- 
ment on seamen 666 

"Where, after the voyage is ended, the 
master again takes an offending seaman on 
board, he cannot justify an assault and im- 
prisonment without any new offense 880 

The master may use a deadly weapon, 
when necessary in order to suppress a 
mutiny • 8S9 

The vessel owner is not liable where the 
seaman is wrongfully arrested and impris- 
oned on a charge of crime in a foreign port, 
where the master was not & party thereto.. 725 

In the absence of negligence, the vessel 
■owner is not liable for the loss of the cloth- 



ing and effects of a seaman, left aboard, 
where he is arrested and imprisoned in a 
foreign port without the instigation of the 
master. 

.Wages— Rignt to. 

The son of a partner in an adventure of 
discovery, who went out on the voyage as 
a passenger, but did full duty as a seaman 
on the return voyage, held not entitled to 
wages, though his name appeared on the 
shipping articles • B ' b 

Where compensation for a fishing voyage 
is made by a share of the proceeds, the sea- 
men are entitled to shares only on so much 
cargo as is brought safely to home port 440 

The seamen are not entitled to recover 
wages, as such, on the cargo brought to the 
port of destination by salvors 440 

But the seaman's interest in such cargo, 
as quasi owner, may be equitably secured to 
him, subject to the proper charges for sal- 
vage and transportation 440 

Seamen are entitled to wages, in the case 
of shipwreck, where the cargo is saved and 
freight is earned. «<£- 

Freight will be considered to have been 
earned on a portion of a cargo belonging to 
the owner of the vessel, landed without in- 
terference, and its subsequent confiscation 
will not affect the right to wages • ^17 

The fact that the cargo belongs to the 
owner of the vessel does not destroy the ■ 
connection between freight and wages.... 21 t 

Seamen discharged for slight misconduct, 
and a declaration that they would not con- 
tinue the voyage, can recover no damages 
beyond their wages for the time of their 
actual service 1309 

Wages are recoverable where seamen are 
compelled to leave the ship by cruelty and 
oppression . . - •,• -5 — <> °°6 

Foreign seamen, who abandon their ves- 
sel in a United States port upon a strict 
construction of their contract, can recover 
only the value of their demands in the cur- 
rency of the United States, without regard 
to its depreciation 624 

Seamen are not entitled to the two- 
months extra wages as having been dis- 
charged abroad, where they are actually 
returned to the port of shipment, and their 
wages and expenses paid in full to the date 
of their return • .1116 

Remedies for recover-c. 

A complaint by a seaman under Rev. St. 
§§ 4546, 4547, must show that 10 days have 
elapsed after the wages were payable, or 
that a dispute has arisen between the mas- 
ter and seamen touching the same 1076 

The vessel against which process is 
sought on such complaint must be within 
the district at the time of hearing 1076 

The master, in such case, has a right to 
appear by attorney before the magistrate, 
in defense of the claim 10o0 

Receipts or releases given by seamen, 
even with all the solemn it v of sealeu in- 
struments, will have no effect, beyond the 
actual consideration fairly paid. 193 

Releases in full, given on the acceptance 
of reduced pay, where the seamen claimed 
that they were ignorant of the clause in- 
serted in the contract reducing their 
wages, held not binding. 818 

— Deductions: Extinguishment, etc. 
Seamen must not interfere when the offi- 
cers attempt to confine or punish one of the 
crew for disorderly conduct 522 

Mutinous and rebellious conduct, if per- 
sisted in, forfeits all right to wages 522 

A desertion during the voyage, by the 
general maritime law, works a forfeiture 
of all wages antecedently earned 1272 

But, to constitute such desertion, there 
must be an intention to abandon the vessel 
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and not return. A mere leaving of the ves- 
sel without permission is not a desertion. .1272 

Absence from the ship without leave, for 
two hours, is not desertion or misconduct 
meriting a forfeiting of wages 1309 

Under the acts of congress, an absence 
of 48 hours is made conclusive evidence of 
desertion; but, to prove such absence, a 
proper entry in the log book is indispensa- 
ble, though not conclusive evidence. 1272 

Such entry in the log book must be made 
on the day the absence takes place, and 
must state the name of tile seaman, and 
that he was absent without leave 1272 

A general entry that the crew, or all the 
crew, were absent, is not sufficient 1272 

Seamen guilty of misconduct, who subse- 
quently repent and tender amends, will 
save a forfeiture of wages, in whole or in 
part 522 

set-off and coxhstter- 
claim:. 

There can be no set-off against avowry 
for rent 849 

SHTPPEKTGK 

See, also, "Admiralty"; "Affreightment"; "Av- 
erage"; "Bills of Lading"; "Bottomry and 
Respondentia"; "Carriers"; "Charter Par- 
ties"; "Collision"; "Demurrage"; "Maritime 
Liens"; "Pilots"; "Salvage"; "Seamen"; 
"Towage"; "Wharves." 

Public regulation. 

A vessel licensed for the coasting trade, 
engaged in smuggling foreign goods, is for- 
feited under Act Feb. 18, 1793, c. 8, § 32. . 554 

The United States has no lien upon or in- 
terest in a vessel for violation of Act 1838, 
§ 2, and Act 1852, § 1, until a seizure, 
and proceedings to recover the penalty. . . 271 

Title to vessel. 

Under a contract to build and deliver a 
vessel after a successful trial trip at sea, 
though the work is approved, and pay- 
ments made as it progresses, the title does 
not pass until the final completion and de- 
livery 568 

A vessel, building under a contract with 
the United States to build and deliver her 
after a successful trial trip at sea, is sub- 
ject to process to enforce a lien for mate- 
rials furnished while in the hands of the 
contractor, though the United States kept 
a superintendent at the vessel, with power 
to reject or approve materials used in her 
construction 568 

Under the condition that the United 
States might complete the work, at the ex- 
pense of the contractor, upon his failure to 
perform, held, that the government would 
take possession merely as the agent of the 
contractor, to finish the vessel for and on 
his account 568 

The assignment by the builders of a ves- 
sel of the moneys to become due on the 
building contract invests the assignee with 
no such proprietary interest as will enable 
him to appear as claimant and defend 560 

The purchase by the government of a 
vessel for the revenue service does not di- 
vest the same of valid liens existing at the 
time the title was acquired, and they may 
be enforced by the ordinary methods 560 

A sale under the authority of the consul 
is conclusively presumed fraudulent, where 
the purchase money was secured by his 
note, and the title transferred to trustees 
for the benefit of his wife , 804 

An arrangement between the mortgagor 
and mortgagee that the former is to remain 
in possession of the vessel until the latter 
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has a reasonable opportunity to enforce the 
mortgage will not affect the rights of bona 
fide purchasers for valuable consideration . .1144 

The mortgagee will not be allowed to set 
up any priority over a purchaser without 
notice at a sale of the vessel at public auc- 
tion for a valuable consideration, who 
bought after inspecting her papers 1144 

The owners of a vessel are tenants in 
common, each having a distinct, though an 
undivided, interest . . 557 

The majority owners have a right to gov- 
ern and control the employment of the ves- 
sel, and give directions as to her repairs 
and supplies 557 

The implied authority of a part owner, 
acting as master, to do everything neces- 
sary for the employment of the vessel and 
her equipment, ceases when it is revoked, 
or anything is done to rebut the presump- 
tion 557 

A part owner, acting as master, has no 
right, as between the other part owners 
and himself, to subject their inierests to ex- 
pense, when forbidden to do so 557 

Tlie master. 

By the civil law, and by the common 
law, the owners are responsible for all the 
obligations of the master, to their full 
amount, whether arising ex contractu or ex 
delicto. But by the general maritime law 
of Europe the owners are not responsible 
for his obligations ex delicto, beyond the 
value of the vessel and freight, and by 
abandoning them they are discharged . . . 373 

The master may bind the vessel owner 
for moneys borrowed for necessary pur- 
poses in a foreign port, or, where the cred- 
it of the owner is not available, he may 
hypothecate the vessel. 1231 

Where necessary funds cannot be obtain- 
ed in any other way, the master may sell a 
part of the cargo 1231 

The right of the master to sell the vessel, 
in cases of necessity, is determined by con- 
sidering whether, under like circumstances, 
a sale would have been made by a consid- 
erate owner for his own interest and that 
of all concerned 1002 

Owners are liable for the willful and ma- 
licious acts of a master, done in the course 
and scope of his employment 201 

Otherwise of crimes committed by a mas- 
ter, not within the course and scope of his 
employment 201 

The master will not be held responsible 
for a deviation, under a charter party re- 
quiring it, made by the correspondent of 
the shipowner 1013 

Query whether procuring insurance on 
unauthorized voyages, and the receiving 
and selling the cargo, is a ratification of 
the master's act, waiving his liability for 
damages 1013 

A master who changes the voyage con- 
trary to instructions forfeits all wages... 1013 

The master must render a full and satis- 
factory account of receipts and disburse- 
ments during the voyage, before being en- 
titled to the payment of his wages 1013 

The wages of the master are not a lien on 
the vessel, and he cannot sue in rem to re- 
cover them 557 

A master who, with knowledge of a sale 
to an innocent purchaser, fails to make his 
claim known, cannot recover for wages 
theretofore accrued 731 

On a lioel by the master for wages after 
a sale of the vessel, hdd, that it would be 
presumed that the wages had been paid out 
of the freight moneys 731 

Liabilities of vessels or owners. 

The shipper has a lien on the vessel for 
loss or damage to his goods, due to the 
fault or neglect of the master, or the insuffi- 
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cieney of the vessel, which he may en- 

force by libel in rem in admiralty olo 

The master, who has stowed goods on 
deck without the consent of the owner, can- 
not protect himself for liability for their 
loss within the exceptions of dangers of 
the sea ***** 

Limiting liability. 

On a petition by vessel owners for tne 
benefit of the limitation of liability, the 
admiralty court has power to enjoin the 
further prosecution of suits by shippers 
against owners, pending in state courts, for 
their losses by the burning of the vessel at 
her dock • ■ • •••• ■«••• • lb 

On petition by owners to limit their lia- 
bility, a paper called "Exceptions and An- 
swer," seeking to contest the right to ex- 
emption, filed by a party who had not pre- 
sented claims to the commissioner, held, 
should be allowed to stand as an exception 
to the jurisdiction of the court to enjoin his 
suit in the state court ^° 

SLAVERY. 

A contract between a master and his 
slave cannot be enforced, either at law or 
in equity v**V ...682 

A bona fide possession of a slave, under 
an absolute bill of sale, without notice of 
a prior sale to another, held to give a good 
title after five years •.•••" dba 

Construction of will on the question of 
emancipation of slaves ,•*•:/' 1Uo 

Proof of the taking of the oath by the 
owner' on importing a slave into Virginia. .1183 

After the lapse of 24 years, it will not be 
presumed that the oath was taken by the 
person who brought the petitioner into the 
state when six years old .* i* • I 

An injunction will be granted, without 
security, against a removal pending a peti- 
tion for freedom aed 

The removal of a slave out of the juris- 
diction of the court after knowledge of the 
pendency of his petition for freedom is a 
contempt ....* • -li:*v*i bb 

Sufficiency of warrant of commitment or 
a person as a runaway slave. ........ ; . • 7 vo 

The liability to an action for harboring 
or secreting fugitive slaves, and the admis- 
sibility and sufliciency of evidence, and 
damages recoverable «^«> 

SPECIFIC PERFORMANCE, 

The court may decree specific execution 
of a contract to give collateral security. . 98o 

Specific performance will not be decreed 
of an agreement of a debtor to procure 
the obligation of a third person and assign 
it to the creditor in consideration of for " 
bearance .1260 

Specific performance will not be decreed 
where the contract is uncertain, unfair, 
or unreasonable, or where adequate com- 
pensation can be had at law 1260 

Bonds of the United States are public 
stocks, and a covenant for their delivery 
will not be specifically enforced. The same 
rule is applicable in respect of railway 
shares 1245 

An executory contract will not be specifi- 
cally enforced unless the remedy is mu- 
tual 1245 

A contract to build a railroad will not be 
enforced in equity .1245 

The cases in which specific performance 
of building contracts have been decreed 
stated by Miller, J 1245 

Unless the court can decree specific per- 
formance of the whole of a contract, it will 

not interfere to enforce any part of it 1245 

20FED.CAS.— 88 
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The performance of a comparatively in- 
considerable part of a contract (e. g. the ex- 
penditure of §50.000 in building a railroad 
which will cost $12,000,000) does not take 
it out of the class of executory contracts. .1245 

A decree will not be refused for an incor- 
rect opinion by plaintiff upon a subject re- 
specting which defendant is as competent 
a judge as the plaintiff, if honestly made. . 996 

STATUTES. 

See, also, "Constitutional Law." 

It cannot be set up against the validity 
of an act of congress that it conflicts with 
an existing -treaty with a foreign nation. . .1171 

The repealing act will be construed as to- 
tally abrogating the law repealed, except 
as to such rights as became perfect under ■ 

it ^ 

A public law takes effect under the con- 
stitution from the very time of its approv- 
al, and operates prospectively and not re- 
trospectively •**••;••*.•* 

A printed statute mas be corrected by 
the enrolled bill filed in the department of 
state : • ■ ^ 6 

Common or unwritten laws of a foreign 
country may be proved by parol, but writ- 
ten statutes and edicts must be produced.. 1001 

TAXATION*. 

Construction of Act Miss. Nov. 29, 1865, 
for the assessment and enforcement of 

The personal estate of testator is not lia- 
ble for taxes accruing upon his real estate 
in Georgetown, D. C, after his death. . . .12Kf 

Nature of the remedy by distress for 
taxes in the District of" Columbia 'J 26 ® 

Validity of sales for taxes in the city of 
Washington ; • v :^* V v'* 108 * 

The making of lists of lands forfeited for 
the nonpayment of taxes, and the sale 
thereof in Ohio, considered **» 

A collector's deed for lands sold for taxes 
in Arkansas is prima facie evidence of the 
regularity and legality of the sale where 
not contradicted by something on its face. 9Uo 

To support a title under a tax sale a 
strict compliance with the statute is requi- 
site, and where the reputed owner is pro- 
ceeded against as though he were occu- 
pier, tie sale is illegal loan 

TENANCY IN COMMON. 

Where there are several grantees in & 
conveyance who take in trust for certain 
purposes, they are, under Act Mass. 178o. 
c. 62. to be deemed tenants in common, and 



c. 62, to be deemed 
not joint tenants 
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TIME. 



The doctrine that in law there is no frac- 
tion of a day is a mere legal fiction, and 
is true only sub modo, and in a limited 
sense, where it will promote the right and 
justice of the case 699 

On the question of priority between a 
petition in bankruptcy and an execution, 
both marked as filed at the same hour, held 
that the actual time of filing might be 
shown by parol • • • • 878 



Torts. 



See "Admiralty." 
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TOWAGE. 



See, also, "Collision." 
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A person who hires a steamboat to tow 
another vessel is not liable for an injury 
thereto sustained in the course of the navi- 
gation and not caused by. the negligence of 
those in charge 461 

The owner of a canal boat cannot recov- 
er for damages caused by the negligence of 
a tug in the performance of a contract of 
towage which the former knew that the 
master of the tug made against the positive 
instructions of the owner . . . 627 



TOWNS. 

See, also, "Railroad Companies." 

A charter requiring a certified copy of a 
summons to be served on the recorder in all 
suits brought against the town, held inap- 
plicable to an action of ejectment 950 

TRADE-MARKS AND TRADE- 
NAMES. 

A trade-mark for soap, "Mottled German 
Soap," with a circle and moon and stars 
in the middle, Jield infringed by "S. W. Me- 
Bride's German Mottled Soap." with a cres- 
cent and single star, though "Mottled Ger- 
man Soap" or "Mottled Soap" had been in 
common use for years 3 

The word "Parabola" used as the name of 
needles, not being descriptive of dny par- 
ticular quality, held a valid trade-mark . . . 930 

"William Clark & Sons' Parabola Nee- 
dles" is an infringement of "Roberts' Pa- 
rabola Needles." 930 



TREATIES. 

Mode specified in- which congress- may de- 
stroy the operative effect of a treaty. .. .. .1171 

TRESPASS. 

Where plaintiff, in trespass to land, re- 
lies upon possession without title, defend- 
ant, under the general issue, may show ti- 
tle in another under whose authority he 
claimed to enter. 619 

TRIAL. 

See, also, "Appeal"; "Continuance"; "Evi- 
dence"; "Judgment"; "Jury"; "New Trial"; 
"Practice"; "Reference"; "Witness." 

Where the judges of the circuit court are 
incompetent from interest or having been 
of counsel to sit in a cause, it is to be cer- 
tified to the nearest circuit court in the cir- 
cuit competent in point of law to try it 705 

Plaintiff is not bound to give oyer of an 
instrument not in his possession and equal- 
ly accessible to defendant 1073 

A paper produced on notice by the ad- 
verse party who is not a party thereto and 
does not claim a beneficial interest under it 
must be proved by him who offers it in like 
manner as if he had himself produced it 631 

Objections to a deed on the ground that 
there was no proof of execution by one of 
the parties held to apply to its effect and not 
to its admissibility 631 

The fact that improper evidence was re- 
ceived at the first trial is no ground of ad- 
mitting it at the second trial 793 

After the jury has retired, and returned 
into court to give their verdict, a witness 
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who has come into court since the jury re- 
tired cannot be examined. $03 

TRUSTS. 

See, also, "Executors and Administrators"; 
"Guardian and Ward'*; "Wills." 

An administrator who purchases in his 
own name on a sale under foreclosure of a 
mortgage belonging to his intestate holds 
the property for the benefit of the heirs, 
and cannot sell it without authority of the 
court „ 166 

UNITED STATES. 

A suit in admiralty to enforce a lien given 
by the state law is not a judicial proceed- 
ing under such law, and the United States 
is not entitled in such suit to have the res 
discharged from arrest under Rev. St. § 
3753 559 

TJSURY. 

A sale of an indorsed: negotiable note for 
merchandise which is disposed of for a sum 
less than the value of the note is not usu- 
rious 756 

VENDOR AND PURCHASER. 

See, also, "Bankruptcy" ; "Boundaries"; "Deed"; 
"Frauds, Statute of"; "Fraudulent Convey- 
ances"; "Grant"; "Sale"; "Specific Perform- 
ance." 

A bond for title given on an executory 
contract for the purchase of land conveys 
an equitable estate to the vendee which is 
assignable 615 

An interest in lands acquired at an ad- 
ministrator's sale before the title is passed 
is assignable, and such assignment need not 
be registered under the laws of North Car- 
olina to be valid against creditors 615 

The neglect of the vendee to pay the pur- 
chase money and demand a conveyance 
from the vendor in his lifetime will prevent 
ian injunction to restrain the collection, of 
I a judgment at law for the purchase money, 
on the ground of,the difficulty of obtaining 
a title from the infant heirs 9 

Construction of the statute of 27 Eliz. as 
to fraudulent conveyances in respect to- 
prior and subsequent creditors and subse- 
quent purchasers 760 

A purchaser for a valuable consideration, 
though with notice of a prior voluntary con- 
veyance by his grantor, is protected against 
it by the statute of 27 Eliz 760 

A purchaser under a judgment and execu- 
tion against such grantor is not protected 
as a purchaser under such statute, but is 
considered a creditor standing in the place 
of the judgment creditor 760 

A voluntary conveyance is void as to sub- 
sequent purchasers for valuable considera- 
tion, even with notice 985, 996 

A conveyance to the grantor's wife or 
children, resting merely on the moral duty 
to provide for them, is voluntary, and void 
against purchasers 985 

Where the deed is actually left with the 
recorder for record, the grantee's rights are 
protected, though the recorder actually re- 
cords only a portion of it 774 

The assumption of a mortgage in a deed 
estops the grantee to claim as an innocent 
purchaser, where the mortgage contained 
a fatally defective description 474 

A purchaser is bound to take notice of 
the recitals in deeds in his chain of title. . 474 
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Wliere a deed in a chain of title made 
bv an administrator recites that he convey- 
ed the land in that capacity, the person 
takes the title with full knowledge of the 
trust 166 

See, also, "Prize." 

As against the states in rebellion, the 
United States had both sovereign and bel- 
ligerent rights, and might both establish a 
blockade and interdict all commerce with 
their ports 574 

As between citizens of different states in 
rebellion, a debtor is not entitled to an 
abatement of interest during the war on a 
debt due before the war 1111 



WAREHOUSEMEN. 

Where grain is stored in an elevator 
warehouse under whose invariable course 
of business the highest market price or the 
same amount of grain of like quality is 
given on surrender of the receipt, but not 
the identical grain deposited, nor grain 
from any specific mass, the transaction is 
a sale and not a bailment 179 

The owner of a warehouse receipt is not 
entitled to the specific grain deposited, but 
to the quantity specified in the receipt and 
contained in the warehouse 176 

The indorsement and delivery of a ware- 
house receipt will transfer the title to the 
property covered thereby 17G 

In delivering wheat from a warehouse 
through a pipe into a vessel, the liability of 
the warehouseman ceases with the dis- 
charge of the wheat into the pipe, and he 
is not responsible for negligence in its load- 
ing, causing the breaking of the pipe and 
the loss of grain 62S 



'Executors 
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See, also, "Conversion, Equitable"; 
and Administrators"; "Trusts." 

Under an agreement in writing to make 
mutual wills, neither party can make a will 
without notice to the other ^. .1027 

Under a law giving all the annual in- 
come of testator's estate to his wife during 
her widowhood, to be equally divided be- 
tween her and his son, held, that the fee did 
not pass, and the title went to his heirs at 
law •• 29 

The residuary estate was directed to be 
divided between certain persons according 
to their several specific legacies. Held, that 
the residuary legacies vested on the death 
of testator 360 

Under a direction to executors, in case the 
rents are not sufficient to pay the allowance 
to minor children to adopt some mode of 
raising the deficiency out of the other parts 
of the estate, not devised to the widow, held, 
that the executors had power to sell the re- 
version of the lands 867 



"WITKESS. 



See, also, "Bankruptcy"; 
tion"; "Trial." 
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The court will not compel the attendance 
of an interpreter or expert who has neglect- 
ed to obey a subpeena, unless in case of 
necessity • • • : • ••1092 

A woman offered as a witness, and ob3ect- 
ed to on the ground that she is the wife of 
the party calling her, cannot be examined to 
disprove the marriage, when there is suffi- 
cient evidence aliunde before the court to 
raise a presumption of marriage 1188 

A witness who has a direct and positive 
interest in the event of the suit- is incom- 
petent .- 403 

A freeborn negro is a competent witness 
in a case of freedom 130 

A proctor in the admiralty court in New 
York is a competent witness, though he is 
interested in the recovery; but where the 
claim is sustained upon his testimony alone, 
he cannot recover costs 70S 

Brokers who negotiate a contract of af- 
freightment, their commissions not being 
dependent on its performance, are compe- 
tent witnesses in a suit for breach 146 

The heirs of a deceased mortgagor are not 
competent witnesses, in a suit in equity by 
an assignee to redeem, to prove the assign- 
ment fraudulent 235 

In Massachusetts, where an executor or 
administrator is a party the other party 
cannot testify in his own favor, unless the 
contract was originally made with a party 
who was living and competent to testify. . .1027 

Creditors of plaintiff's intestate are com- 
petent witnesses to support a claim by plain- 
tiff as administrator against the defendant.. 954 

The phrase "civil action," as used in Act 
July 2, 1864, making a party or interested 
persons competent, includes suits in equity 
as well as actions at law S33 

The extent of the privilege of the client 
to exclude the examination of his attorney 
as witness, and what papers of his client 
the attorney may be compelled to produce 
on notice, considered 631 

The general good character of a witness 
cannot be proved, where his general char- 
acter has not been impeached, though he 
has been contradicted by other witnesses. . 325 

The full cost of travel and attendance of 
witnesses living more than 100 miles from 
the nlace of trial, where they attended and 
gave their testimony, should be allowed in 
the costs . -• 13 



WRITS AND NOTICE OP SUITS. 

Where husband and wife are codefend- 
ants, service upon the husband alone is 
sufficient •• 9S5 

In the case of a bill for an injunction to 
stay proceedings in a suit at law, brought 
by defendant, a resident of China, subpoena 
was ordered to be served upon his attorney 
in the action at law 350 

A court has discretion to permit an officer' 
to amend' a return with or without notice, 
and at any time after the date thereof, so 
as to bind the parties to the action or those 
claiming under them as privies, but not 
third persons who acquire rights in good 
faith prior to such amendment 752 

An amended return, as between the par- 
ties to the action or their privies, whether 
made with or without notice, cannot be 
questioned by them collaterally 752 
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